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1. Options.

M o a) government corporation with ATC services only (not entire FAA, not AIP program)
CEN _ b) nongovernmental ATC Authority with ATC service only (not entire FAA, not AIP)

/‘{dh W",

2. Procurement.

a) coordinate with Steve Kelman (who does not believe that the Administration's broader
reform efforts will in any way constrain the search for more sensible ATC rules).
b) convincing the Hill:
oM /@ specific concete examples of contracts that were over budget, behind schedule due to
(# 1‘(’55 ; we 17 »  inflexible contracting rules. ¢ (e reasmt ot
sy 1 A L mM " e explain why the ATC should have procurement rules that are different from the rules
bod M under which other agencies operate (analogize to other govt corps). ~#us7 /1< + 5
rv\\€3 e cxplain how our proposed rules achieve efficiency through flexibility while still
) meeting Congressional goals for fair and competitive contracting practices (especially
in light of recent Congressional reports about Executive agencies abusing the practice
of off-loading contracts).

3. Personnel.

@ate with ” DOL (Chuck Richards?). - ¢ 1ied £fJ ne
Pros/cons paper om: , Tl w/y DM b

e veteran's preference -
e right to strike
e compulsory arbitration
¢) convincing the Hill:
o explain why the ATC corporation should have a personnel system different from that

used by, other agencies. , 5
p (oo I'Mjﬁl,\/ ﬂ//)/[( ém//k /W\WM, / /Kﬁ/m FP

4. Governance.

a) Government Corporation

i) Board of Directors [Advisory Board] _ : .ty g
ii) President appoints Board subject to Senate confirmation — 4 6{ Ul r_é ¢ m//m | 7(/ /
iii) CEO/Administrator appointed by Board [President] S refs oAt . j e

=» L
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1v) DOT in oonsultatlon with DOD must approvc busmcss plan each ycar Stcmir‘y

v) Liability —- current law. (coordinate with DOJ splash and crash crew).
vi) Safety regulated by FAA

B) N | ATC Authority (described in T CEA draft

i) Board of Directors
ii) President appoints Board subject to Senate confirmation?
iif) CEO appointed by Board
iv) DOT, in consultation with DOD, must approve business plan each year. Secretary
can overrule coporation on Budget if plan "threatens safety or the efficient operation
of the ATC."
v) Liability —— commercial? (coordinate with DOJ splash and crash crew).

vi) Safety regulated by FAA
41 41%//_5%/&1/

S. Financing/Pricing/Budget. e f&g colfectres %
a) Pricing L// 7////4/1( vy BT o Aper
. /e an'/ ;ﬁﬂz//f ALIMEe 2 MNa 1/ /4// / Ujen
P 2

i) convert taxes to fee for services.
ii) government subsidies (from ticket taxes) allowed during some specified transition
period, after which the corporation would be required to become entirely self-
financing.
iii) pricing will protect GA and others by requiring that pricing promote "economic health
of GA, new entrants, safe and efficient operation...."

b)E. . B . Q.' %q/

i) allow borrowing from private markets. /d/muvf [ (et
ii) put spending and revenues on mandatory side of budget. No borrowmg allowed, but 7
appropriation for specific line items is eliminated.
iii) current rules: financing unchanged; only procurement and personnel reform offered.

Q) Convi

e how much capital spending do we want for ATC —- now and in the near future ——
and how does this compare with baseline expenditures?

e what return do we expect on this investment relative to tying the corporation to
annual appropriations that stretch out capital spending?

Q\J lefs see /2%/// need # bty Cam /n/w,yéé
sectzr warkefs
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6. Meeting Congressional Concerns. Many key members believe that the Administration is not
focussing on the central issues: safety and management.

Safety. The Task Force should provide an unassailable brief explaining how our proposed
regulatory structure will assure the safety of travelers. The Task Force should canvass the
Hill for specific concerns and then rebut these concerns point by point.

Management. Some Members of Congress attribute FAA's problems to faulty management
practices at FAA —- practices that may have contributed to the cost and scheduling problems
with the AAS program. The Task Force should address these concerns directly -- by
describing how the AAS (and other?) programs have gotten off track, and how we propose
to change management practices in order to improve the administration of the AAS and other
ATC contracts. (Possible approach: adopt some of the management training and oversight
systems at the British CAA). Having done this, we are more likely to find the Congress
willing to listen to the remainder of our proposal.
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Y01 Aviation Bubcommittee Members
PROM: Chairman James L., Oberstar
DATE1 Pebruary 25, 1994

RE: Reorganization of the FAA

The Administration has recently announced its support for
proposals to take the alr traffic control systen out of the
Federal Aviation Administration and create a new home for it in a
separate government corporation. 1 strongly believe that
breaking up PAA in this manner would not only fail to make the
reforms which FAA really needa, but would create serious new
problens, threatening the safety and efficiency of the ATC

syatem. I tho¥ght it would be useful to discuss my cohcerns with
you in detail. :

2. Disrupting the World’s Best aTC System

First and foremost, we need to keep the situation in
perspective. FAA has probleme, and much of my work in thea
Congrees has been devoted to identifying these problems and
pushing the agency to solve them. But we must nhot allow the
problems to obscure the agency’s strengths.

PAA now runs the world‘’s best air traffic control system, a
Bysteam which moves more than 450,000,000 passengers a year, with
the highest degree of safety (no fatalities on a scheduled
airline in the last two Xaars), and a substantial degree of
efficiency. The system ia improving. Since 1982, air traffic

delays have declined by 15%, while aircraft daepartureg have
increased by 39%,

'Although the Administrution is also considering proposals 10 turn all of FAA over 1o a government
corporation, at this time {1 seems most likely that their recommendation will be 1o have only the ATC
system in a corporation. Turning the whole PAA over 10 & corporauon would teise many of the saame
problems as a break-up of the agency, and would raisc additional problems, such as the dosirability of
having a corporation responsible for aviation safety$egulations,
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With an excellent system in place, we should be extremely
reluctant to make radical changes which have the potential of
disrupting the system. Unless there is a strong case to the
contrary, the policy preference should be for focused reforms
which deal with specific problems, while leaving in place the
organizational structure which is working well.

The existing air traffic control systam does not operate as
an autonomous funotion within FAA, Rather, operation of the
system requires the cooperative coordinated efforts of a number
of divisions in raa; including the divisions responsible for air
traffioc control services, facilities and equipment, safety
certification and regulation, airport developnent, research and
development, and law. This inter-dependence was recognized by
the experts who testified before the Commission To Ensure a
Strong Competitive Alrline Industry, most of whom "agreed that
the ATC system cannot be separated from other FAA functions

because they are interdependent,® (Aviation Daily, June 23,
1993). :

The proposed breakup of FAA into an air traffic control
system, and a rump agency with the rest of FAA’s
responsibilities, would disrupt organizational relationships and
responaibilities which have been worked out over decades. Given
hunan nature, a break-up of FAA would inevitably produce a period
of Jockeying for position and power which, at the least, would
seriously distract employees. The end result of this struggle
cannot be fully anticipated. However neat the organizational
lines in the original plan, there undoubtedly will be unexpected
problens affecting safety and efficiency.

This is not the first time corporatizing ATC has been
proposed. An earlier proposal for a separate ATC corporation
concluded after in-depth study:

: "0f all the options being considered, this one (a
separate ATC corporation) raises the most serious
possibilities for substantially disrupting a complex program
whioch, desgite major obstacles, has proven to be safe and
reliable."

Because of the disruptive effects of breaking up the agency,
the study recommended against a major reorganization of FAA, if
there were feasible alternatives.

! *Organizational Optiuns for the Federal Aviation Adminisiration,® study by Herbert N. Jasper for the
Transportation Rescarch Board (1991).
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"Reorganization.,..is never accomplished without some
aifficulty and the investment of resources, as well as the
risk of unintended conseguences. Therefore, one should be
certain that the problems to be addressed can not be
adequately treated within the existing structure before
turning to legislation to sffect a reorganization as the
remedy.¥

I fully agree that we should not run the risk of disrupting
our outstanding ATC system, unless there are serious problems
vhich cannot be resolved by reforms which will keep the agency
intact. Regrettably, as will be discussed in section 7 below,
the Administration decided to propose a break-up of FAA hefore
adequately analyzing either the problems facing FAA, or
alternative ways of solving these problems.

2. bafety Prodlems with Corporation Proposal

The main concern I have about converting the ATC system to a
corporation is the effect on aviation safety.

The plan contemplates that system users, principally the
airlines, will be saddled with a fee system to pay for the
corporation. This means that the air traffic control system will
be an expense for airlines, affecting their profit and loss. At
the same time airlines will play a role in setting corporation
pelicles and deciding how much the corporation will spend.

Do we really want to have a relationship between airline
profitability and ATC spending and other decisions affecting
safety? Would prescription drug users feel comfortable with an
FDA financed by the pharmaceutical manutacturers? Would
shareholders feel good about a Bscurities and Exchange Qommission’
financed by brokerage firms? To be blunt about it, when airline
profit margins start to influence air traffic control practices,
the safety margin may be eroded, and that would not serve the
public interest.

One of the main justifications which has been advanced in
support of a corporation is that this form of organization would
produce a system vhich is more responsive to airline concerns and
will reduce airline costs. This raises some disturbing '
scenarios. What if the airlines want to cut their operating -
expenses by reducing separation-in-trail requirements (the
distance between planes) to allow more planes in the air? What
if the airlines are having financial difficulties and want to
reduce their air traffic control costs by cutting back on the
nunber of controllers and increasing each controller’s area of
responsibility?
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In the exieting system, decisions on safety issues are made
in the overall best public interest by the Federal Aviation
Administration and the Congress, with input fron system users.

If we go to a corporation hov will the public be azsured that ATC
operations will be managed to protect the interest of airline
passengers and ensure safety? '

The answer tec these questions that has been advanced thus
far by the Administration is that there will bs no safety
problans because the operations of the air traffic control system
would be regulated by the remaining PAA. In other words, a new
level of bureaucracy would be created by establishing within FAA
a new safety unit to regulate the air traffic control systen.

Batablishing this new regulatory system will require
resolution of many difficult issues. Ultimataely, the safety of
the system will turn on whether the right solutions can be found.
For example, which aspects of the corporation’s operations will
be considered safety issues to be regulated by FAA, and which
izsues will be considered operational issues to be left to the
corporation? Will the hours a controller works or the mize of
the sactor he or she manages be considered a safety issue to be
regulated by FAA? Or wlll it be an operational issue to bes left
to the corporation? What role will the airlines play on the
corporation’s board of directors or otherwise in making decisions
which could affect safety? How will FAA enforce its safety
regulations against the corporation?

The basic guestion which needs to be asked is whether we
should risk the uncertainties of creating a new system to promote
ATC safety when we have in place a system which has not had a
fatal airline accident in two years.

s, Would a Corporation Protect the Interests of All Users of
ths Air Traffic Centrol Bsysten?

One of the ocbjectives of today’s air traffic control system
is to develop facilities, personnel, and procedures which make
the system available to all classes of users, both airlines and
general aviation. If the ATC system is turned over to a
corporation there will be difficult quastions of ensuring that
the system will continue to be open to all users. Wwhat role
would representatives of the 325,000 general aviation users play
in establishing the corporation’s policies and how will their
role compare to that played by airline representatives? How will
we ensure the development of facilities and operating procedures
needed to accommodate genaral aviation. WwWho vill decide whethaer
a small airport needs a tower, a landing system or other
navigational equipment.



83/81/94 16:50 ees

Who will set the fees to be charged to general aviation, and
how will these feee compare to these charged to the airlines?
Will we need to establish a new rate making bureaucracy such as
the Poatal Rate Commimsion? ' ’

Again, we must ask whether we should avoid all these
difficult issues and uncertainties by addressing FAA’s problems
within the existing structure.

4. Airlines may have to pay more for an air traffioc ocoantrol
Corporation than they mow pay to support FAA

I see a good chance that airlines will have to pay more to
support the combination of an air traffic control corporation and
the rump FAA. If airline charges go up, there are likely to be
pressures to cut the expenses of the corporation, teo the possible
detriment of safety and efficiency.

There are a number of potential areas of added cosmts fronm
breaking up FAA. There will have to bs a new FAA bursaucracy to
write the rules requlating the safety of the air traffic control
system, and to enforce the regulations. There may have to be a
no: bureaucracy to ensure that the corporation’s charges are
fair, :

Controllers’ salaries in a corporation are likely to be
higher than they are under the existing system. 1In a
corporation, controller salaries will no longer be determined by
govermment-wide legislation, but most likely by collective
bargaining and arbitration. '

Another reason that charges are likely to bs higher for a
corporation is that current taxes nov only cover about 60t of the.
FAA’s budget. The Congress is unlikely to approve a subsidy for
40% of an ATC corporation when the rationale for forming the
corporation would be to make the systen more efficient. The
likely résult will be higher charges to users to cover the
corporation’s expense. )

5. The Experience of the Postal Service and Other Unfavorable
Precedents

There were high hopes and great expactations when the United
Btates’ Postal Bervice was converted from a government department
to a government corporation in 1$72. The pattern was the same
then as now: a commission was formed to study the problems of the
postal service. The Postal Commission’s report recoxmended a
corporation as a silver bullet to solve all of the postal
sexrvice’s problems. If we slightly revise the 1568 report by
changing "postal service" to “air traffic control system,” thé
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1966 report oould easily be mistaken for 1993 reports on
converting the air traffic oontrol system to a corporation.

The 1968 report oconocluded that:

*"The United Btates postal system is in
serious trouble today becauss of decades of low
priorities asaigned its modernization and
managemant needs. Years of lagging productivity
have created a gap between postal performance and
that of other industries--a gap which represents
at the saxe time a hazard and an opportunity.

" e

",.+8 great opportunity exists to improve
postal sexrvice, cost performance and the
circumstances under wvhich postal employees work.

.- *"The Comnission and its contractors have
exanined postal operations carefully. It is our
considered judgexent, based on first-hand
observation, that postal costs can be reduced by
at least 20% if the normal investment and
operating practices used in private industry are
made available to postal management.

"geveral years after the Corporation is under
way, therefore, it should be able to eliminate
entirely the postal deficit, releaasing over a
billion dollars a ysar of tax money to other
purposes. The long-run potential for improvewent,
furthermore, is soc high that we are reluctant to
estimate its sice.

¢ & &

"What lies ahead, however, after the nevw

Cerporation’s shakedown period is:

e - dependable postal service, at falir prices,

. fully responsive to the public’s needs;

¢ ~ & soundly financed and self-supporting postal
systen;

® better working conditions and greatly
increased career opportunities for one of the
nation’s largest work forces."

Opinions may differ as to whether there were any benefits from turning
the postal service over to a corporation. But certainly no one would
claim that the postal service has come anywhere closs to the 1968
expectations. -
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AAB- The §3 Billion Corporate Bxperiment

The experience with corporations in the air traffic control area
has been equally discouraging. IBM, the main contractor in the
Advanced Automation System program has made management and technical
mistakes which played a large role in causing the delays and cost
overruns of their contract (see our Bubcommittee’s 1993 hearing,
"Delays, Technical Problems, And Cost Escalation In The Federal
Aviation Administration’s Advanced Automation System"). In addition,
tvo highly respected private corporations, Mertin Marietta and TRW,
were awarded contracts to help FAA manage the modernization progranm.
The FAA Administrator has made it clear on a number of recent
occasions that these private contractors were as unaware as FAA itself
of the program’s recent cost overruns, Clearly, the two corporate
contractors have not been.successful in preventing the substantial
delays and cost overruns which have plagued the progranm.

¥We should bear in mind that theories of the efficiency of private
enterprise do not fit the air trarffic control system. Private
enterprise is considered more efficient than government because
private companies operate in a free market where competitive pressures
force them to be efficient. By contrast, an ATC corporation will be a
monopoly. An ATC corporation will not be subject to the normal
competitive pressures which force corporations to be efficient.

6. The Administration decided to .upéort an aTC corporation on the
basis of studies which misunderstand the problexs faocing FAR.

The Adninistration has indicated that its support of an ATC
corporation is based on the 1993 recommendations of the National
Comnmission to Ensure A Strong Competitive Airline Industry and the
Vice President’s National Performance Review. A raview of these
studies reveals that they were largely directed to solving problems
which are either non-existent, or are not the main prpblems facing FAA
today.

Both reports clain that a corporation is needed to solve three
main problems facing FAA; inadequate funding, and burdensome personnel
and procurement regulations.

on funding, both reports give considerable weight to a perceived
problem that, in the words of NPR, it has been "virtually impossible"
for FAA to modernize the ATC system "because the FAA’s money comes in
annual appropriations. How can FAA maintain a massive, state-cf-the-
art, nationwide computer system when it dossn’t know what its
appropriation for next year or the years beyond will be.®

I see no basis for blaming a lack of funding for the delays in
the modernization program. Over the years, Congress has given the
modernization program all the money that could bs spant, and then
some. Because of FAA’s inability to spend all the money it has been
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given, the modernization program account has an unobligated balance of
$2.5 billion, more than an entire year’s moderniration budget.

Both the NRPR and the National Ccommission cite cumbersone
procurement requlations as a major problem. I have no doubt that
government procurement regulations could stand reform. But this is
not the major problem facing FAR today. Nore than 93% of the original
§32 billion modernization progran is now under contract, and the IBM
contract for the cornerstone AAS systen was signed in 1988. Today's
major problem is successful management of contracts, not the
procursment process, S

The final problem cited is government parsonnel regulations which
make it dirfficult for FAA to attract controllers to high cost cities.
This is a real problem. However, it can be solved without major
surgery, by allowing FAA to offer financial incentives to controllers
who wish to serve these facilities.

This approach has been tried and proven. Pive years ago, in
responee to calls for reforms and improvements in its personnsl
management, the FAA instituted a differential pay project at air
trarfic control and inspaction facilities that had difficulty
recruiting and retaining personnel. The program contributed to
maintaining staff at the necessary levels at key facilities in New
York, Chicago, and California. The program is set to expire in June
1994 after a five year experiment. The Aduinistration shoulda take
steps to continue this program as well as explore other innovative
opportunities to fully utilize its personnel.

Overall, the three problems raised: funding, personnel and
procurement, fall far short bf justifying a radical change in FAA’s
structure.

NPR also claims that inefficiencies in ATC are currently causing
the airlines to “"lose about $2 billion annually in costs for
additional personnel, equipment, and excess fuel.® The implication is
that corporatization could save the airlines expenses of this
magnitude. This is vastly overstated. The §2 billion tigure is the
airlines’ estimate of the cost of every minute of delay in the ATC
system. No reforms are going to eliminate delays due to weather,
which accounts for 66% of air traffic delays; nor will ‘reform’
eliminate the addaitional 25% of delays caused by inadequate airport
oapacity. '

7. The Administration decided to support a oorporatidn without
ocomparing the corperation to less drastio alternatives.

The Adnministration’s recommendation of an ATC corporation woulad
have more credibility if it was supported by a comparison with the
best results which could be achieved within the existing structure.
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Originally the Administration had intended to proceed with a
study to consider the advantages and disadvantages of several options,
including a corporation and a package of reforms which would improve
the systex without changing FAA’s basic organizational structure.
Regrettably, a last minute decision was made to eliminate
consideration of the option of reform without a corporation. It is
Alfficult to ses how the Administration could have decided that a
corporation was the best approach without comparing the advantages and
disadvantages of a corporation with those of less drastic
alternatives.

Moreover, the Administration decided that it was in favor of an
alr traffic control corporation before it had developed any of the
details of how a corporation would function. In view of the many
problems which have been raised about a corporation, it is difficult
to see how the Administration could have dacidad that it was in favor
of a corporation bafore it knaw how thase problams would be dealt
with.

Clearly the Administration’s decision that a oorporation is the
best solution to FAA’s problems was préemature and based on inadequate
analysis. I? the wvords of Lewis Carroll, "Sentence first- verdict
aftervards.”™

8. We need to go forward with reforas whioh do mot split up FAA.

I am very concerned that the Adaninistration‘’s efforts to develop
a plan to convert the ATC Bystem to a corporation are diverting time
and energy of FAA‘s top management from the real problems it needs to
resolve. Rather thin spending time wvorrying about, for example, how
to coordinate safety regulation between a new corporation and the
remaining FAA, shouldn‘t FAA's top management be devoting more time to
getting the advanced automation contract back on schedule and within
budget? . - .-

There are many steps which could be taken to improve FAA’s
afficiency without creating the problems and uncertainties involved in
a change “in organizational structure.

A. Term of Office for FAA Administrator

An important reform to improve FAA efficiency would bs to give
the Adninistrator a fixed term in office. 1In recent years, FAAR
Adninistrators bave not been in office for more than two years. These
short terms in office have limited their ability to successfully
manage the agency. Even an Administrator with substantial experience
in large government programs or the aviation industry needs a year or

> _Alice's Adventures in Wonderjand (1865).
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more to gain familiarity with the problems, organigzation, and culture
of the PAA. Until this understanding is gained, an Administrator
cannot have a major impact on the agency’s important prograns.

Since 1987, we have had four FAA administrators and substantial
periods when no Administrator was in place. These turnovers have
meant that almost as scon as one Administrator gains control over the
agency he is gonae, and a new Administrator begins the learning
process. The House reauthorization bill, now pending in the Senate,
establishes a five year term for FAA Administrator. This is one of
the greatest improvements which could be made to promote the
efticiancy of FAA.

b. Contract Management

‘Another area where FAA nesds to make substantial improvements is
in itm ability to manage large contracts. Experience with the IBN
contract has shown a need for FAA to exerciss more restraint in makxing
costly changes in contractual requirements, to make decisions faster
on minor issues, and to iwprove its ability to gain up-to-date and
accurate information on the coste being incurred under a ocontract,
These improvements in FAA management need to be made whether the ATC
system remains part of PAA or is switched to a corporation.

¢, Procurensent Refora

There are other areas in which we could work to improve FAA’s
efficiency. Although cumbersome procurement procedures are not at
this time the main problem in the modernization of the air trarfic
control system, the agency’s overall efficiency could certainly be
inproved by a liberalization of procurement regulations. We have
worked with FAA in the past to make procurement reforms and are fully
prepared to do so in the future.

One area which should be explored is whether FAA should be given
the same exemptions from proocurement regulations as the Department of
Defense and NASA. We should also examine the procurement reforms
which will be proposed by the Administration (through the National
Performance Review) on a government-wide basis to see whether any of
these reforms should be applied to FAA, should the government-wide
effort break down. '

In evaluating procurement reform, we should bear in mind that
most of the ?overnnent-wide regulations apply only after an agency has
wade a decision to go forward with a purchass. The procedures which
an agency follows in deciding to make a buy and in structuring the
requirements for a procurement are largely within the agency’s own
control, '
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d. Excessive Btandards

We will encourage FAA to make reforms to improve its ability to
determine its requirements for new systems. For instance, FAA oould
go a long way towards wsolving the misnamed "procurement problem" by
selecting equipment that im not reguired to meet excessive standards
ef reliability. Excessive standards create technical problems
resulting in delays and added costs. Exaxple: FAA has been demanding

ipment that will have no more than four seconds per year ,of down
t + The system now functions safely with down time measured in
hours per ysar. Could we live with down time of minutes per year for
nev equipnent? I think so. R

It is regrettable that FAA has not been ordered to focus its full
attention on these types of reforms. We stand ready to work with thenm
to make the changes needed to improve the management and the
modernization of the agency.

The FAA problem is symptomatic of the problems which we will face .
in trying to make government more effective. As was recently stated
in an editorial opposing the proposal for an air traffic control
corporation,

“The answer (to alleged government inefficiencies)
simply cannot be, in every instance, to create a private
corporation or advisory committee to displace an allegedly
constipated bureaucracy. As former FAA Adninistrator
MoArtor said in a recent symposium on the Commission’s
recommendations, ’‘If the Department or the FAA is not doing
the job they ought to be doing, the solution is not to set
up a shadow organization to look over thaeir shoulder or to -
make recommendations. 1Instead, create the expertise and
empower the people who are supposed to be tasked with the
responsibilities.’ "¢

In oonclusion, I believe that moving the ATC system to a separate
corporation will create serious problems, without making the changes
wvhich FAA really needs. Rather than be lured by simplistic glogans
like ’government cannot do a job efficlently’, we should focus on the
real challenge of reforming FPAA so that it will be able to continue to
give us the world’s finest air tratfic control systenm.

‘  Bdhorial in "TransLaw’, nowsicitor of Federal Bar Asociation Soction on Transportation Law,
Fall 1993, :



EXECUTTIVE OFFICE OF THE PRESIDENT

10-Mar-1994 02:49pm

TO: Jeeyang Rhee
FROM: Harry E. Moran
Office of Mgmt and Budget, BRCD
CC: Arthur W. Stigile
SUBJECT: Lastest ATC paper from DOT

Overall, the paper is a pretty good summary of the problems and
options. However, DOT apparently has concluded that BEA
exemptions are more feasible than spending increases. I’m not
sure that is the case. I have these specific comments:

In the first paragraph, the last sentence starts, "It is
impossible to have meaningful reform in financing of air traffic
services without some amendment of the BEA...." That is not, as a
matter of fact, a true statement. There are several possible ways
to finance ATC without amending the BEA, including more
discretionary funding under the caps with tradeoffs, shift to
direct spending with offsets in other direct spending or increases
in receipts. It should be modified to say, "It is not
feasible...." if that is their view.

The first sentence under option 2 is not quite accurate. It
should read, "Under the BEA, legislation can increase spending on
the mandatory side of the ledger (discretionary spending caps do
not apply) provided the increase is offset on the ‘pay-as-you-go
scorecard’ by a decrease in other madatory spending or an increase
in receipts."

Option 3 needs to be expanded to recognize that an exemption from
the President’s Executive Order on direct spending targets would
also need to be exempt.

Option 4, third paragraph: An amendment to the BEA is one option.
Another is offsets to the increase on the PAYGO scorecard. I
would reword the second sentence to read: "However, it would
either require an offset on the PAYGO scorecard or an amendment to
the BEA for the transition. This is because aviation taxes would
be reduced...aviation industry. This would create a PAYGO deficit
that would have to be resolved."
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EXECUTTIVE OFFICE OF T HE PRESIDENT
10-Mar-1994 03:55pm

TO: Harry E. Moran

FROM: Arthur W. Stigile
Office of Mgmt and Budget, BASD

CC: Jeeyang Rhee

SUBJECT: RE: Lastest ATC paper from DOT

I second Rusty’s comments, particularly concerning the need for a
BEA exemption. We have been told that privatization is being
included as an option because the President should see the full
range of options. The same reasoning should apply to options
under the BEA. The President should know that one option is to
pay for the PAYGO costs, either by increasing receipts or reducing
other mandatory spending. If those are unacceptable, then there
are other options (cap adjustments, etc), but they raise
additional issues that should be taken into account (point of

order problems). As it is currently written, the memo presents 2
options -- do nothing, or else waive the BEA. Here are some other
thoughts.

Regarding point of orders, I can’t remember if we have ever
mentioned the 60 vote point of order in the Senate against
bringing PAYGO legislation to the floor if it increases the
deficit in any year through 2003 (may be extended to 2004 in this
year'’s budget resolution). This is not a BEA point of order --
the BEA expires at the end of 1998. Instead, it was included in
last year’s budget resolution.

Option 1 should be relabled as no change to the existing program
or continuing with discretionary funding or something that does
not convey the message that full compliance and discretionary
funding are the same.

If it is impossible to find PAYGO offsets for converting this to a
mandatory program, the memo should say so under option 2 and state
why (the costs are too big, etc). Option 2 also ought to be
renamed for the same reasons as Option 1.

Contrary to what the memo says, Option 2 does not preclude giving
the ATC borrowing authority. This is simply an issue of the size
of the PAYGO costs. Giving it borrowing authority as well as the
authority to spend user fees means mandatory outlays will be
higher initially. Thus the offsets, whatever they are, will also
have to be higher.
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Second paragraph, page 2 -- change "amount of spending" to
"reduction in spending"

Last paragraph, option 2 -- I doubt that any legislated change in
the discretionary caps would be viewed as "technical," but I guess
that’s a judgement call. It has certainly never been done, and
OMB has opposed all directed scorekeeping.

Option 3 -- once again, giving the ATC borrowing authority does
not necessarily require an exemption from the BEA. It probably
raises the projected level of spending, so the PAYGO costs are
higher. It also does not create any other longer-term or on-going
PAYGO issues. For example, there would be no PAYGO consequence to
the ATC borrowing and spending more than what was assumed in our
PAYGO estimates of the legislation. There are no PAYGO
consequences for non-legislative changes in receipts and outlays.
Once our PAYGO reports are issued, our estimates for PAYGO
purposes do not change.

Option 4 -- The memo appropriately raises many of the issues about
what is meant by non-governmental. Given the likely presumption
that this is a governmental function no matter what the form of
organization, I think this will set off a lot of bells,
particularly among people who would be opposed to the idea. Some
may attack it on that basis rather than on the merits. The furor
over the regional alliances in the administration’s health care
reform proposal is instructive. That quite literally substituted
for any genuine policy discussion for the 3-4 months after the
proposal was sent to the Hill, and when CBO ruled that the
alliances belonged in the budget, that was viewed as a defeat for
the Administration. I strongly recommend that Option 4 be
presented in that 1light.

Third paragraph under Option 4, last sentence -- once again, the
memo only presents one option for addressing the PAYGO costs --
forgiving it by law.
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Restructuring the FAA and establishing an air traffic
control corporation is treated by the National Performance
Review, the National Airline Commission and the Administration's
Initiative to Promote a Strong Competitive.Aim}-i Industry. S
g p fﬁﬁﬁiﬁ?ﬁ ry
The National Commission to Assure a Strong Competitive
Airline Industry makes the strongest and most detailed

recommendations? v
I
o Creation of an independent federal corporate entity within

the DOT to manage and fund air traffic control and related
functions, including system development, procurement and
maintenance. Policy control of the air traffic control
system and safety oversight should stay with the federal
government;

o Establishment of a panel of FAA and industry experts, with
the participation of the Department of Defense, which will
report in 90 days on the specific structure and method of
implementation, and which will draft legislative proposals
for creation of the corporate entity; and,

o The following principles should be embodied in the federal
corporate entity's implementing act:

- Ability of the corporate entity'to create and use a
predictable, stable source of revenue for operations,
maintenance and capital investment;

-- Ability of the corporate entity to issue long-term
bonds for capital purchases;

- Removal of current expenditures and revenues from the
federal budget in equal amounts for a fiscally neutral
effect;

- Sufficient management flexibility and compensation to
attract and retain high-caliber leadership and staff;

- Flexibility to create systems for procurement, staff
and budget consistent with best practices in the
private sector;

- Flexibility in an orderly transfer of operating
functions to the:reorganized entity; and,

- Continued air traffic control service to the Defense
Department, meeting national security requirements.



The National Performance Review agreed with the Commission's
recommendation to "... [create] ... an independent federal Tt
corporation entity within the Transportation Department." PR
recommendations are not as detailed as those of the Commission.
However, NPR elaborated three recommendations:

1. restructure the air traffic control system into a
government-owned corporation;

2. it should be supported by user fees; and,

3. it should be governed by a board of directors that
represents the system's customers.
,/" Mm\"f{' P /V‘“

There is not a specific NPR recommendation that the
corporation be able to issue debt to finance investment in a new
air traffic control system, ( fhe NPR feferg to the need to
finance new technologies to improve safety.

The Administration's Aviation Initiative makes restructuring
FAA's air traffic control services its first recommendation. The
Initiative establishes a committee to develop a detailed plan for
establishing a government-owned corporation for air traffic
control services. It establishes the following goals:

o streamline procurement

o simplify the personnel process

o provide funding stability

o ensure continuity of leadership

o reduce incidence of detailed T?nagement oversight

o the committee is also toe%:h“the implications of the

corporate model for:

- aviation safety

- productivity

- responsiveness to customer needs

- national defeﬁse needs

- other key issues

Like the NPR, the Initiative is less detailed than the v

Commission's recommendations. The Initiative makes no
recommendation on the corporation's ability to issue debt.
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This memorandum is to provide you with the options we see for financing an air
traffic control corporation, a change to the way the Federal Aviation Administration
(FAA) does business that was recommended by the National Performance Review
(NPR) and the National Airline Commission. While we are still developing the
specifics of our proposal, we seek your early guidance on financing because of the
implications the financing options have with respect to the Budget Enforcement Act
(BEA). It is impossible to have meaningful reform in financing of air traffic services
without some amendment of the BEA, and the kind of flexibility we would like to see
would require an gxemption from the BREA or creation of a. non-governmental entity to
provide air traffic control services.

Background

We are developing a proposal for your review that would separate those portions of
FAA that provide air traffic control (ATC) services from the remainder of the
organization (primarily, the safety regulatory and enforcement activity and sirport
improvement grants) and convert the ATC portions to a corporation. The ATC
corporation would be given great freedom to establish its own personnel and
procurement procedures. The residual FAA would retain the responsibility for
assuring aviation safety and would have authority over the corporation similar to the
authority FAA has today over the airlines and aircraft manufacturers.

A major objective of FAA restructuring would be to remove ATC's dependence on the
annual appropriations process and to permit it to impose fees on users of the aviation
system and use those fees to meet customer needs and finance new technologies to
improve safety. FAA's budget today comes through the appropriations process. Its
spending is discretionary and, together with all other discretionary spending, subject to
the BEA's discretionary spending caps.

To change the ATC's dependence on appropriations would require an amendment 1o
the BEA. If we seck an amendment before the BEA expires at the end of FY 1998, our
proposal would be subject to a point of order. To override a point of order would take
60 votes in the Senate.

Option 1 - Full Compli b the BEA

If we pursue the ATC corporation but choose not to amend the BEA, the corporation
would continue to rely on discretionary appropriations. We could propose personnel
and procurement reforms, but the ATC corporation would get no budgetary benefit
from imposing direct fees on users and would continue to depend on the annual
budget/appropriations process. Any increase in ATC spending for new technology
would have to be offset by reductions in other discretionary spending elsewhere in the
budget. This option would achieve none of the financial benefits suggested by those
recommending an ATC corporation. ATC would have no greater ability than today to
do long-term financial planning, to borrow on the capital markets, or to buy
equipment it needs when it needs it.
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Option 2 - Limited BEA Amend

Unlike discretionary spending, government spending on the mandatory side of the
ledger can be increased without regard to spending caps, provided that the increase is
offset on the "pay-as-you-go (PAYGO) scorecard” by a decrease in other mandatory
spending or an increase in government receipts. If ATC spending were moved from
the discretionary category to mandatory, the corporation could gain the ability to
spend the fees it collects without appropriation and the ability to increase spending for
new technology without regard to budget caps, provided users were willing to pay
higher fees to offset the increased spending.

Under this option, we would propose an amendment to the BEA to reducc the
discretionary spending cap by an amount that would represent some benchmark level
of spending that could be reasonably projected for the ATC portion of FAA, and give
the corporation credit for that amount of spending on the PAYGO scorecard. Current
aviation taxes would be reduced, and the corporation would have to impose fees to
raise a comparable amount of revenue from aviation users. Then, the corporation
could raise spending and fees if it could justify the increases to its users -- or reduce
both -- provided that it maintained the balance on the PAYGO scorccard.

This option would effectively preclude borrowing by the corporation -. a key element
of the ATC corporation recommendation both in the NPR and in the National Airline
Commission’s report - since spending of any borrowed funds would have to be offset
on an annual basis by increases in fees to maintain the balance on the PAYGO
scorecard.

While this would require an amendment to the BEA, it could be presented as a
technical amendment that preserves the deficit reduction "spirit" of the law: since
ATC spending would still be subject to PAYGO requirements, it would not result in
an increase in the annual deficit.

To give complete financial flexibility to the ATC corporation would require an
exemption from BEA -- that is, the action described in Option 2 to move ATC
spending from discretionary to mandatory plus a waiver of the PAYGO requirement
with respect to the corporation's spending. The corporation would be able to borrow
to meet its capital needs and set its fees based on its spending requirements, without
regard to the its effect of the PAYGO scorccard balance. The use of debt financing by
the corporation would better match the payments by the aviation industry for new
technology to the timeframe when the industry would be receiving the benefits of that
technology. That would promotc better investment decisions than a pay-as-you-go
scenario where large, short-term capital expenditures may be deferred or foregone
because the inefficiency is less expensive in the short term. This option would enable
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the provision of air traffic control services on a business-like basis.

Under this option with the waiver of the PAYGO requirement, corporation spending
could result in larger annual Federal deficits in some years.

Under Option 3, the ATC would operate in the way envisioned by the NPR and the
National Airline Commission, but at the cost of 2 permanent exemption from the
BEA. That cost could be avoided if the ATC corporation were established as a non-
government entity.

While we have not developed the specifics of such a non-government entity, the key
characteristic would be independence from government control. While the corporation
could be subject to safety oversight and control by the residual FAA (as the airline and
aircraft manufacturing industries are today) and to protection against anti-trust and
anti-competitive behavior (and would have to be able to be brought under the control
of the President during a national emergency), it likely would have to be beyond the
rcach of government officials - the President, the Sccretary of Transportation, and
other presidential appointees - in its normal business operation.

From a BEA perspective, this option is more attractive than Option 3 since it would
not require a permanent exemption from the BEA. However, it would require a BEA
amendment for the transition: for example, aviation taxes would be reduced so that
the corporation could charge fees (that would not be government receipts) without
raising the overall burden on the aviation industry, but there would be no offsetting

increase in other taxes, so there would be 3a PAYGO deficit that would have to be
forgiven by law.

Independent of the BEA issue, there would be serious concern among many in the

aviation community, airline passengers an ticular concerns for aviation
safety, and t efense Department about such a severing of the -gove
- i Both the NPR and the National Airline Commission recommended tha

e ATC corporati vernment entity. Numerous issues are raised by the
concept of a non-government entity. For example, could its employees be prohibited
from striking as FAA's air traffic controllers are today? Would ownership of ATC
assets be transferred to the non-government entity and, if so, at what cost? (Aviation
users would no doubt object to paying for assets they see themselves as already having
paid for through aviation taxes.) Who would own and control a non-government
corporation -- the airlines, all aviation users, private investors? Would it be for profit?
Could the public interest in a safe, efficient system be protected with a provider of
ATC services working for profit? With control of the corporation in the hands of
parties with potentially conflicting interests? These and many other issues will need to
be carefully considered if you wish us to pursue the concept of a non-government ATC
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corporation.

From a transportation perspective, Option 3 is the most attractive. It would provide
the maximum financial flexibility while retaining the security provided by government
control of a system that is so critica] to safety and national defense. It does present a
challenge, however, to the deficit reduction regime established in the BEA. There is 2
very good case for separating ATC from that regime, I believe. ATC is a business --
not an "inherently governmental” -- function. It would be financed only from fees on
those that use its services and receive its benefits. Any option that gives the
corporation financial stability and flexibility will requirc a BEA amendment, with the
possible need for 60 votes in the Senate. If we are to take on this fight, and I believe

we should, we ought to take it on in behalf of a proposal that we believe to be the best
available.
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MEMO: TO MICHAEL DEICH
FROM: EDWARD MURPHY
SUBJECT: Draft options

This is as far as I have gotten by this afternoon. Before or
maybe after my brain turned to mush, I rewrote the gov't. vs non-
gov't. and combined it with George's four budget options. I took
massive liberties with bhis write-up, so if they are not
recognizable, that is the reason. I put in place-markers for
discussing the basis for choosing, after each issue. This will give
the FAA something to write, or we can continue to work on the paper
ourselves. If you want to give Frank Kruesi a paper on Monday, I
think this is close to showing what we beleive should be the
approach. However, if you have changes let me know and I will
incorporate them on Monday. I will have a cleaned up, but probably
not more complete, version of this tome for you on Monday.

If I am not at the office on Saturday, I can be reached at
home on the weekend if you would like to discuss: 703-536-2748.
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DRAFT

Decision Memorandum: An Air Traffic Control Corporation

This memorandum describes options for an Air Traffic Control
corporation pledged in January in the Administrations Aviation
Initiative. In the options presented here the ATC corporation
would not set landing fees, allocate landing slots, or determine
pilot or crew gqualifications; it also would not certify aircraft
or airports. 1Its only function would be to facilitate the
movement of airplanes from one place to another safely and
efficiently.

The principal political issues that must be joined in
creating an Air Traffic Control Corporation inveolve: the effect
on the Federal budget and the Budget Enforcement Act; public
concern about safety:; and the potential effect of corporatization
on DOD's use of the national air space. Six options have been
prepared for your consideration. All entail political issues.

BACRGROUND

Recent reports by the National Performance Review and the
National Airline Commission have recommended that the air traffic
control component of the Federal Aviation Administration be
restructured as a government corporation. The Administration's
Aviation Initiative establishes a committee to develop a detailed
plan for establishing a government-owned corporation for air
traffic control services. These reports have focused on the need
for improving the efficiency of the air traffic control system
through use of commercial procurement rules and reform of
personnel practices. In addition;the Commission stressed the -
importance of corporate borrowing to finance investment in modern
technology for air traffic control. The Department of
Transportation would retain responsibility for safety,
certification of equipment, aircraft, pilots and airports, and
airport security.

The government performs its air traffic activities to
maintain a high degree of aviation safety. But the technology
the government uses is not as modern as it could be, government
procurement is slow and federal personnel rules hamper efficient
deployment of human resources. Adopting more business-like
practices would speed the introduction of new technologies that
would permit new methods for controlling the movement of aircraft
and allow more direct routing and closer spacing of aircraft in a
wider range of conditions than is possible in today's FAA. The
airlines would realize saving from lower fuel use and more
efficient utilization of airline fleets and personnel. Consumers
would benefit from fewer delays and faster scheduled flight
times.
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DRAFT

The Budget Enforcement Act and Government vs Non-Government
Corporation Options

The NPR and the National Commission both recommended a
government-owned corporation. 1In addition NPR recommended that
the board of directors represent the system's customers; and the
Commission recommended that the corporation be able to issue
long-term bonds for capital purposes. In exploring how to
achieve these recommendations it has become clear that the Budget
Enforcement Act pushes us to consider options for a non-govern-
ment corporation in addition to options for a government-owned
corporation. The non-government options solve a political
problem with the BEA, but they raise other political issues, e.g.
safety. The government and the non-government options all have
government oversight for safety and fairness.

2

The political issue arises from the need to amend the BEA in
any option that achieves meaningful reform of FAA. For a
government-owned corporation air traffic control outlays would be
moved to the mandatory side of the budget to create a mandatory
reveolving fund; then amend BEA to balance the mandatory increase
with a corresponding decrease in discretionary outlays. To
establish a non-government entity would require an amendment to
BEA to permit balancing a reduction in the ticket tax with an
equivalent reduction in discretionary outlays. Each of these
would require agreement by CBO and the Budget Committee, and even
with agreement each could trigger a point of order on the Senate
floor; a point of order would trigger the need for a 60 vote
majority in the Senate to amend BEA.

The greatest BEA hurdle would exist for the Commission's
recommendation to establish a government-owned corporation with
authority to borrow: in addition to having to balance a
mandatory increase with a discretionary decrease for a revolving
fund, the borrowing option would require exempting the borrowing
from the deficit calculation under BEA. This option is the one
most likely to encounter strong opposition in Congress because it
entails the greatest departure from the philosophy of budget
discipline that underlies the BEA. Its request by the
Administration would be a departure from Administration practice
to date; its enactment could carry a political price for the
Administration.

Option 1 -- Full Compliance with the BEA: A Government Agency-
like Corporation. :

The ATC corporation would be a part of DOT and continue to
rely on annual discretionary appropriations. It would be exempt
fron federal personnel and procurement laws. Any increase in ATC
spending for new technology would have to be offset by reductions
in other discretionary spending elsewhere in the budget. This
cption would not achieve many of the objectives identified by
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those recommending an ATC corporation. ATC would have no greater
ability than today to do long-term financial planning, to borrow
on the capital markets, or to buy equipment it needs when it
needs it. This proposal would be criticized by the industry, and
since it would be so much like a government agency, it is
possible Congress might even decide not to exempt it from federal
procurement and personnel rules.

Option 2 —- Limited BEA Amendment: Government-owned Corporation.

Under this option, we would propose an amendment to the BEA
to reduce the discretionary spending cap by an amount that would
represent some benchmark level of spending that could be
reasonably projected for the ATC corporation and give the
corporation credit for the amount of spending on the PAYGO
scorecard. Current aviation taxes would be reduced, and the
corporation would impose fees to raise a comparable amount of
revenue from aviation users. Then, the corporation could raise
spending and fees if it could justify the increases to its
users -- or reduce both -- provided that it maintained the
balance on the PAYGO scorecard.

This option would effectively preclude borrowing by the

corporation -- a key element of the ATC corporation
recommendation both in the NPR and in the National Airline
Commission's report -- since spending of any borrowed funds would

have to be offset on an annual basis by increases in fees to
maintain the balance on the PAYGO scorecard.

This option would require an amendment to the BEA and be
subject to a point of order on the Senate floor and require a 60
vote majority. However, it could be presented as a technical
amendment that preserves the deficit reduction "spirit" of the
BEA since it would not result in an increase in the annual
deficit.

Option 3 «=- Exemption fro e BEA: A Government—-owned
Corporation

This option would give complete financial flexibility to the
government-owned ATC corporation. This would require an
amendment to BEA and an exemption from BEA -- that is, the action
described in Option 2 to move ATC spending from discretionary to
mandatory plus a waiver of the PAYGO requirement with respect to
the corporation's spending. The corporation would be able to
borrow to meet its capital needs and set its fees based on its
spending requirements, without regard to its effect on the
federal budget deficit. The use of debt financing by the
corporation would better match the payments by the aviation
industry for new technology to the timeframe when the industry
would be receiving the benefits of that technology. That would
promote better investment decisions than the pay-as-you-go
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investment scenario of options 1 and 2 (and the current FAa).
This option would enable the provision of air traffic control
services on a business-like basis.

4

Option 4 -— Initial BEA Amendment: Non-Government ATC
Corporation

From a BEA perspective, this option is more attractive than
Option 3 since it would not require a permanent exemption from
the BEA. However, it would require a BEA amendment for the
transition: for example, aviation taxes would be reduced so that
the corporation could charge fees (that would not be government
receipts) without raising the overall burden on the aviation
industry, but there would be no offsetting increase in other
taxes, so there would be a PAYGO deficit that would have to be
offset by the corresponding reduction in discretionary outlays.

A non-government entity would be independent of operational
control by government. The corporation would be subject to
safety oversight and control by the residual FAA (as the airline
and aircraft manufacturing industries are today) and to protect
against anti-trust and anti-competitive behavior (and like the
other options would have to be able to be brought under the
control of the President during a national emergency). Like all
other non-government corporations, its business operation would
be beyond the reach of government officials except for government
requlations or in the event of violation of law or regulation.

Governance

The degree of independence of the corporation will be
reflected in its governance structure. All agencies agree that
the relevant governance options for a government-owned
ceorporation are:

o An Administrator who is appointed by the President and who
reports to the Secretary of Transportation. An advisory
board consisting of users and/or other interested parties
could be established.

o A board of directors appointed by the President. The
directors could be chosen to represent various categories of
users. Or the board could also include other interested
parties. The board would select the CEO, approve the budget
and operating plan, the strategic plan and fees for the
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corporation's services. The board's actions would be
subject to approval by the Secretary of Transportation.

5

(Discuss basis for choosing between.)

For a non-governmental corporation the relevant governance
options include:

o A board of directors elected by users. The corporation's
charter could require structured voting to assure that all
categories of users are represented. The board would have
the same powers as above plus the ability to borrow against
revenues. Its actions would be subject to oversight review
by the Department of Transportation to assure safety and
fairness.

o A variant of the preceding would have the board elected by
some other constituencies, e.g., airports, passenger groups,
anti-noise groups and/or environmental groups. In this case
stronger oversight could be needed.

o A board elected by private owners of the air traffic control
system. The corporation's charter would establish it as an
investor-owned public utility. The board would have the
same powers as that of any publicly traded corporation. A
newly established requlatory commission would regulate the
corporation for rate of return, non-discrimination, price
and safety.

(Discuss basis for choosing between.)
Finance/Pricing

At present air traffic control services are financed by the
excise taxes on passenger tickets and freight waybills. We can
retain this method of financing for the government-owned
corporation options, i.e., continue to deposit the tax revenue to
the corporation's account at the Treasury via a mandatory
revolving fund. However, a government-owned corporation might
prefer instead to collect fees from the airlines that use the
system. (The cost of air traffic control services does not
depend on whether a plane is full or not.) In this case the
Department of Transportation would need to assure that the
corporation did not unfairly disadvantage any class of users.

A non-govermment corporation could not receive tax revenues
directly from the Treasury. Thus the ticket and waybill taxes
would be reduced or discontinued. The corporation would derive
its revenues from user fees, most likely collected from the
airlines that use air traffic control services. The Department
of Transportation would have oversight responsibility for safety
(discussed below) and to assure that the corporation did not
discriminate unfairly against any class of user.
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(Discuss how oversight or regulation would prevent unfair
behavior.)

6

Other Issues

There is general agreement on how to address the following
issues in establishing a corporation, whether or not government-
owned: ’

Personnel

Federal personnel rules would not apply to any of the
options. The right of free association of labor, the right to
collective bargaining, including for wages, is included in each
option. The right to strike is not included in any of the
options. The absence of the right to strike is balanced by the
requirement that collective bargaining differences be settled by
compulsory arbitration. The pension rights of current employees
would be preserved. The corporation would be able to utilize
personnel practices available to private sector entities, subject
to applicable Federal and state labor laws and the corporation's
collective bargaining agreement(s).

Procurement

Federal procurement rules would not apply to any of the
options. The corporation would be able to utilize procurement
methods available to private sector entities.

Management
To be provided by FAA.

Safety

At present the FAA encompasses air traffic control, safety
(of airplanes, manufacturers, pilots, airports, runways, air
traffic control equipment and procedures), airport security and
the $1.8 billion per year grant program for airport improvements.
All the options for an ATC corporation would require that safety
rules, inspections, certification, etc. remain with the Depart-
ment of Transportation. Thus, DOT would have oversight of an ATC
corporation to assure that air traffic was controlled in a safe
manner.

Concern has been expressed that an ATC corporation, directed
by or heavily influenced by the airlines, would compromise
safety, by allowing airplanes to fly too close to cne another or
to fly in bad weather, or by using unreliable equipment or
following unsafe procedures or staffing. The options have
designed DOT's oversight role so that it would be able to set
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safety standards, to detect deviations from safe practice and to
order correction.

7

Some others believe that any significant reorganization will
be distracting and compromise safety.

(Discuss safety oversight role.)

Department of Defense Concerns

The Department of Defense is concerned that creating an ATC
corporation may impede its ability to use the national air space
as necessary in event of national emergency or war. All the
options attempt to address this concern by providing Presidential
authority to determine priorities in use of the national air
space in a national emergency or war.

At present both DOD and FAA provide air traffic control
services in an integrated single system. Each provides services
to defense and civilian aircraft, with DOD accounting for around
20 percent of the total. DOD is concerned that its services be
properly coordinated with an ATC corporation, and that the value
of its contribution to air traffic control services be balanced
against its use of such services; DOD does not want to pay fees
to an ATC corporation for use of the national airspace.

Those portions of the national air space now reserved for
use by the Department of Defense would continue to be so
reserved. Any changes would be by mutual agreement between the
Department and the ATC corporation.
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Government-owned ATC corporation in DOT

Subject to annual appropriations; no borrowing authority:;
headed by an Administrator appointed by the President, reporting
to Secretary of Transportation; Secretary appoints Board of
Directors or advisory board of users; DOT and Congress maintain
effective control of corporation.

Pros:

©

easiest to sell to Congress, requires no change in
current discretionary or mandatory spending;

could be exempt from Federal procurement rules;
could be exempt from Federal personnel rules:

under control of Secretary of Transportation for
spending plans, safety, etc.; and,

annual review by OMB and Congress.

under annual appropriation process, not able to
establish consistent contractual funding stream;

long term strategic commitments not possible because
subject to annual appropriation;

slower development of new air traffic control system
because cannot borrow to invest:

advisory boards have no authority, so influence of
users in planning and operations not increased from
current status; and,

Congress might not exempt from federal procurement and
personnel because in this option the corporation is so
similar to current FAA.

exemption from rules may not be needed because the
Administration is following through on NPR
recommendations to reform procurement and personnel
rules.



03/11/94 19:24

option 2:

B9 202 6221294 TREASURY E +++ DOM. POL @o11/015

DRAFT

2

Government-owned ATC corporation in DOT

Corporation's outlays are mandatory and financed by user
fees deposited in the Treasury; no borrowing authority; Board of
Directors appointed by the President; exempt from Federal
procurement and personnel rules; DOT maintains safety oversight.

Pros:

o

o]

Cons:

mandatory revolving fund permits long term planning;

exemption from Federal procurement and personnel rules
will permit more efficient operation; and,

user influence in operations and planning can be
increased if President appoints users to Board of
Directors.

CBO and Budget committees may not score decrease in
discretionary spending as a PAYGO saving to balance
increase in mandatory spending;

review of this governmental entity by Congress and OMB
is reduced; and,

consistent with Administration support for NPR
recommendations to reform procurement and personnel
rules.

lack of borrowing authority will slow installation of
more modern alr traffic control system.

exemption from rules may not be needed because the
Administration is following through on NPR
recommendations to reform procurement and personnel
rules.
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Option 3: Government-owned ATC corporation in DOT

Same as Option 2, but can borrow from Treasury and resulting
outlays are exempt from BEA calculation of budget deficit.

Pros: same as Option 2, plus

o has flexibility to install modern air traffic control
system quickly and pay for it as it is used.

Cons: same as Option 2, plus
o could carry political price for Administration;

- CBC and Budget Committee not supportive of
piecemeal exemptions to BEA; and,

-- exemption from BEA could regquire 60 votes on
Senate floor to overcome point of order.
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A private, non-profit ATC corporation

4

Government would charter a corporation; not owned or
operated by the government; Board of Directors (trustees) elected
by users for fixed terms; borrowing not subject to Federal budget
limits; DOT provides oversight for safety and to assure that the
corporation would not disadvantage any class of user; USG would
lease, sell or transfer existing air traffic control assets to
the corporation.

Pros:

(o]

(o]

Cons:

can make and execute long-term plans:;

can use commercial practices in managing procurement
and personnel;

can utilize debt to procure new traffic control system
and amortize investment:

non-profit requirement and rules to assure competitive
behavior can make corporation self-regulating, subject
to Federal oversight; and,

a user-elected Board of Directors will focus on
providing air traffic control services efficiently,
within Federal safety constraints.

CBO and Budget Committee may not score the decrease of
discretionary spending as a PAYGO saving to balance the
equivalent reduction in revenues as the ticket and
waybill taxes are reduced;

CBO and the Budget Committee might believe this
corporation is an extension of the Federal Government
under existing scoring rules and hence require it to be
included in the Federal Budget.

some believe a corporation run by users is inherently
less safe:

a public corporation would lose the legal defenses
afforded the current FAA by the Federal Tort Claims
Act; special defenses might be needed; and,
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Option 4a: A private non-profit ATC corporation
Same as Option 4, but the Board of Directors would be

elected by non-users (e.g., airports, passenger groups) of air
traffic control services.

Pros:
o avoids potential conflict of interest between users and
operators of corporation;
° can make and execute long-term plans;
o can use commercial practices in managing procurement
and personnel; and,
o can utilize debt to procure new traffic control systems

and amortize investment as it is used.
Cons: Same as Option 4 plus

o} perpetuates current status where ATC services are not
planned or provided by users; and,

o could require a separate regulatory commission to
assure continuity of service.
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Option 5: An investor—owned, for profit ATC corporation

|
Government would charter a public utility corporation:

investor-owned, stock exchange listed; Board of Directors elected

by shareholders; borrowing not subject to Federal budget limits;

DOT oversight for safety; operations, user fees and profits

regulated by a new public utilities commission (the Airways

Regulatory Commission); USG would lease, sell or transfer

existing air traffic control assets to the corporation.

Pros: Same as Option 4, plus

o this is option most likely to aveid BEA problem
regarding debt; i.e. most likely to meet CBO and Budget
Committee test that the corporation is not a government
entity.

° can utilize private equity (in addition to private
debt, as in Option 4) for investment in new traffic
control system;

o a shareholder-elected Board of Directors will focus on
providing air traffic control services efficiently,
within Federal safety constraints; and,

o there is extensive experience in regulating public
utilities.

Cons:

o] will require creation of a new Federal regulatory
commission:;

o] would lose legal defenses afforded the current FAA by
the Federal Tort Claims Act, and it may be unaccept-
able to grant a private corporation any special
defenses for torts:;

o some believe a corporation run by investor interests is
inherently unsafe; and,

o Department of Defense may have greater difficulty in
integrating its traffic control activities with a for
profit corporaticn.

o Users would not necessarily own or control the
corporation.
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MEMORANDUM May 6, 1994

SUBJECT: Status Report on Implementation of the

Administration's Aviation Inifiative

FROM: Patrick V. Murphy { P g
Acting Assistant Secrétary for ;

Aviation and International Affairs
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TO: All Members of NEC Working Group on Civil Aviation

Enclosed for your information is an updated version of a status report I provided to
Secretary Pena last week to apprise him of our progress in implementing the actions
outlined the Administration's Aviation Initiative. I want to thank all of you for providing
status information regarding the actions in your respective areas of responsibility.

The Administration's proposal for a U.S. Air Traffic Services Corporation (reported
prospectively in my memo to the Secretary) was announced by the Vice President and
Secretary Pefa at a May 3 press briefing at National Airport. Press clippings of that
event are enclosed. Also, on May 5, the Secretary testified before the House
Subcommittee on Aviation with regard to the Administration's international aviation
policies and the factors shaping our development of a new policy statement. A copy of
the Secretary's opening statement at the hearing is also enclosed.

[ anticipate a need to provide updates on the status of our implementation efforts in the
future, and will advise you accordingly once the next reporting date is fixed. Meanwhile,
if you have any questions, please call me on 366-4551 or Jim New on 366-4868 (FAX:
366-7483).

Your continued support is greatly appreciated.
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Q Memorandum

U.S.Department of—
Transportation

Office of the Secretary-
of ransportation  ~

Suect INFORMATION: Status of Implementation of the 3¢ April 28, 1994
Administration's Aviation Initiative
FromPatrick V. Murphy, Acting Assistant Secret afp o . New (X-60)
for Aviation and International Affairs 6-4868

°The Secretary
The Deputy Secretary

The Aviation Initiative announced on January 6 committed the Administration to 33

specific actions for implementing 49 of the 61 recommendations from the National

Airline Commission. (Note: 12 Commission recommendations were rejected.) Of the-vg- o
actions, one involving tax relief for the aviation industry was implemented by the FY94 | «
budget reconciliation law and one involving a public rulemaking on drug and alcohol

testing was completed with the promulgation of DOT's revised testing regulations for the
aviation and other transportation industries. Thus, 31 actions remain outstanding.

We have designated 7 of the 31 actions as "High-Profile/High-Priority." These actions,
which include the ATC corporation and the accelerated implementation of GPS, are
believed to be of highest public interest and in most instances require new legislation.
The status of each high-profile action is summarized below.

Another 10 actions have been designated as "Interim”; these are actions of lesser public
interest, but commit the Administration to a specific completion date or delivery of a

specific product, such as a report or study. The status of the actions in this category are
shown in attachment 1.

Finally, 14 egtions have been designated as "Continuing.” Actions in this category are
ongoing, cottinua) in nature with no specific completion date or product, and largely
involve continuation of policies or programs already in place at the time of the Airline

Commission's report last August. Noteworthy developments since January for actions in
this category are described in attachment 2.

HIGH-PROFILEHIGH-PRIORITY ACTIONS (7)

#1: ATC Restructuring

Action: Committee of Administration experts is developing detailed plan for
restructuring ATC services as a government corporation, with plan and draft legislation
to be submitted to DOT Secretary in April 1994. Secretary to work with Congress to




enact required legislation.... Plan for restructuring ATC services to include options for

creating public-private consortia as means of expediting development and implementation
of ATC technelogies.... :

Status:  The inter-agency Executive Oversight Committee has presented its legislative
recommendations to the Secretary for approval and submission to the White
House. The Administration's restructuring proposal is tentatively scheduled for

public announcement on May 3. Extensive outreach to members of Congress
continues.

#2: Foreign Ownership Restrictions

Action:  Administration to submit draft legislation to liberalize current restrictions on
foreign ownership of U.S. airlines... Departments of State and Transportation to take the
lead in preparing a legislative proposal increasing the limit to 49 percent of the voting

interest (up from 25 percent), subject to certain conditions to ensure reciprocal/compar-
able rights for U.S....

Status:  Legislative proposal is being drafted and will be submitted for interagency
review and comment (including DOD). Expect to have proposal introduced
into Congress by late spring.

.oy

#3:  Montreal Protocols
Action: The Administration to urge the Senate to ratify Montreal Protocols 3 and 4....
Status: A "views" letter stating the Administration's support is awaiting Justice's

approval. Sticking point is legislation for supplemental compensation --
aircraft manufacturers and airlines disagree on this point.

#4: Bankruptcy Law Amendments

Action: Administration to support provisions of S. 540 that would limit the time period
for bankrupt airlines to assume or reject their leases for scarce airport gates; allow
governmental bodies to sit on creditors' committees; and codify court decisions with re-
spect to aircraft leases....

Status:  S. 540 was passed by the Senate on April 21 with the provisions noted above
included, except that participation by governmental bodies on creditors'
committees is expressly limited to the Pension Benefit Guaranty Corporation.

#5: GPS Implementation

Action: FAA Administrator charged with the task of accelerating the use of GPS, with
specific implementation targets to be achieved during 1994-96, and for implementing
DOT/DOD task force recommendations for ensuring long-term viability of civil GPS....
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Status:  In December 1993, Continental Express was approved for GPS approaches at
Aspen, CQ, and in February 1994 FAA declared GPS operational and an
integral part of the U.S. air traffic control system. Also in February, FAA
granted approval to one manufacturer's GPS signal receivers which are capable
of providing stand-alone guidance for oceanic, domestic en route, terminal and
non-precision approaches. Additional manufacturer approvals are continuing.

By September 1994, FAA will complete its GPS Augmentation Study to
provide an integrated national approach for GPS augmentation and address
national security concerns associated with implementation of augmentation
systems. Progress also continues on development of the wide-area
augmentation system for implementation in 1998, which will allow use of GPS
as a sole means of navigation in all phases of flight.

Other ongoing GPS-related activities include imminent award of a contract to
demonstrate the feasibility of using satellite-based systems for Category IL/III
precision approaches; and, by mid-1994, definition of the Data Link system to
support GPS-based operations.

. My

#6: International Aviation Policy

Action: Interagency Committee on Aviation to evaluate all potential negotiating
alternatives and, by June 1994, prepare policy statement for achieving liberalization
objectives in international air services....

Status:  An initial draft policy statement is under review within DOT; a final draft is
expected to be issued for public comment in May or June, with the completed
statement announced this summer. '

#7: EU Air Cargo Negotiations

Action:  Exploratory talks with the EU on creation of a fully unrestricted North
Atlantic air cargo market to begin in early 1994....

Status: U.S. and EU delegations met in mid-February to explore the possibilities for
air cargo liberalization and the elements that might be included in a liberalized
air cargo regime. Areas of apparent agreement for further dialogue include:
liberal provisions for multiple designation of air carriers, open route
descriptions, routing flexibility, unrestricted all-cargo capacity, deregulated
pricing, intermodal operating flexibility, competitive ground-handling,
unrestricted all-cargo charters, and non-discriminatory user charges. The EU
has indicated it will not be in a position to engage in formal negotiations this
year. However, exchanges of information and views at the staff level are
expected to continue later this spring.

Attachments (2)
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— STATUS OF INTERIM ACTIONS (10)

#1: High Density Rule

Action: DOT/FAA has begun comprehensive review to evaluate impact of High
Density Rule at affected airports and determine whether rule can be eliminated or
modified to better utilize airport capacity. Study to be completed by November 1994....

Status:  Preliminary planning, review of study design and contract awards have been
completed. Study Phases I (Analysis of Issues) and II (Analysis of Alternatives
to HDR) are progressing on schedule for the November 1994 target
completion date.

#2: Industry Cost Data

Action: FAA to invite the aviation industry to submit data on actual costs incurred to =
comply with regulations. These data, married with data on benefits, to form basis of :
annual cost-benefit report to Congress....

Status: FAA is planning an FAA/Industry conference on cost/benefit issues to be held
on June 23. A number of organizations have expressed a strong interest in
participating. Results of the conference will be used to develop and
implement, by the first week of October 1994, a specific plan for obtaining
compliance cost data from industry.

#3: Cost-Benefit Analysis

Action:  Office of Information and Regulatory Affairs, OMB, to establish interagency
working group in January 1994 to expand and improve regulatory cost-benefit analysis
and resolve significant cost-benefit disputes....

Status: The interagency working group was established in January 1994 and consists of
representatives from FAA, OST, the Council of Economic Advisers, and OMB.
FAA, in consultation with the working group, has begun to construct a data
base to better account for the aggregate benefits and costs of regulations over
time, including estimates of the benefits and costs of past as well as all
significant future FAA regulations. This work is being coordinated with the
Regulatory Working Group (co-chaired by Joe Stiglitz and by Steve Kaplan),
which was established under Executive Order No. 12866. The FAA-sponsored
conference on cost/benefit issues (see #2 above) will address ways to improve
the accuracy of benefit-cost analysis.
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#4:  Regulatory Review

Action: Deputy Secretary, DOT, to lead systematic evaluation aimed at eliminating or
amending existing rules and regulations to reduce the compliance burden on industry,
consistent with safety, environmental protection, and security considerations....

Status:  In early January 1994, FAA published a notice in the Federal Register
initiating a short-term regulatory review and asking respondents to identify
regulations which they believe are unwarranted, inappropriate, or burdensome,
and to recommend alternatives which they believe would ensure a level of
safety equivalent to the existing regulations. Over 120 comments were
received. An FAA team is currently categorizing and summarizing those
comments and, based on its review, will develop an implementation proposal
for top management's approval.

#5: Bankruptcy Law Review

tiy'

Action:  Administration to complete a review of the economic impact of bankruptcy
laws, giving particular attention to the effects of (1) introducing certain time limits on the’
filing of reorganization plans and (2) increasing the representation of the public interest
in bankruptcy proceedings. Based on results, Administration to work with Congress to
effect appropriate changes to the bankruptcy laws....

Status: These matters are being examined by the Administration's Bankruptcy Review
Group in conjunction with its comprehensive review of the economic, social
and legal issues arising out of business applications of the Bankruptcy Code.
A specific completion date for this review has not been set.

#6: Industry Job Promotion

Action: By March 1994, Labor Department to complete an analysis of impact of
globalization on aviation jobs, including policy options for capitalizing on U.S.
competitive advantage in high-skill jobs....

Status: A draft of the subject analysis has been completed and is undergoing
interagency review and comment.

#7: Labor-Management Cooperation

Action: By October 1994, Labor Department to complete its project on encouraging

the development and expansion of employee stock ownership and other "gainsharing”
programs, and to make results available to industry....
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Status:  Preliminary planning and scoping of the project has been completed. Labor
intends to—award a contract shortly to enable completion by the October 1994
target date.

#8: Safeguard Defense Needs

Action: DOT and DOD to ensure that emergency airlift requirements are taken into
account in decisions on cross-border investment and ownership... DOD to complete

review of airlift requirements by January 1994... FY 95 CRAF contract to be awarded by
June 30, 1994....

Status: DOD completed its review of airlift requirements on January 7, 1994; those
requirements are now being translated into the CRAF contract for Fiscal Year
1995, which will be awarded by August of this year. Defense issues are being
addressed in conjunction with development of legislative proposal for
increasing foreign ownership limit to 49 percent.

#9: Government Aircraft Subsidies

Ny

Action:  As part of the outcome of the Uruguay Round, parties agreed to bring civil
aircraft under the new Agreement on Subsidies and Countervailing Duties... USTR to
seek agreement on tighter disciplines by December 1994....

Status: USTR sections were updated in January to take account of the outcome of the
Uruguay Round negotiations (December 1993).

#10: Statute of Repose

Action:  As part of comprehensive review of product liability laws, Administration to
consider whether to support a statute of repose for manufacturers of general aviation
aircraft....

Status:  Subject review is underway at Department of Justice. The Senate passed a bill
with an 18-year statute of repose; House has yet to consider.
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NOTEWORiHY DEVELOPMENTS ON CONTINUING ACTIONS (14)

#1: Cost Impact Data

Action: FAA, assisted by its Aviation Rulemaking Advisory Committee, to identify
options and opportunities for receiving cost input data early during the regulatory
process....

Developments: Ways to receive cost impact data early during the regulatory process are
to be addressed at the FAA/industry conference on cost/benefit issues
planned for late June (see related actions #2 and #3, Attachment 1).

#2:  Aircraft Noise

Action: FAA to continue to ensure carrier compliance with federal requirements for
phasing out noisier Stage 2 aircraft by the year 2000, and to exercise review and approvalz.
authority over all proposed local restrictions on Stage 3.... :

Developments: FAA is closely tracking operators' progress by reviewing and analyzing
the annual operators' reports required to be submitted by mid-February.
These reports provide the basis for FAA's Annual Report to Congress
on progress in making the transition to a Stage 3 fleet. Also, an FAA
ombudsman has been designated to work with the air carriers
concerning their progress in achieving an all Stage 3 fleet. Many
inquiries and requests for guidance have been received from airport
authorities regarding procedures for imposing local restrictions.
However, to date no formal submissions for restrictions have been
received for review and approval. FAA continues to engage in regular
dialogue with both airport authorities and aircraft operators in an even-
handed effort to work out local noise concerns.

#3: Financial l“itms

Action: DOT has intensified its carrier fitness review to monitor more closely and
report to the Secretary regularly on the state of the airline industry and the condition of
individual carriers... Financing of large transactions involving established carriers to be
scrutinized... The Secretary will continue to meet regularly with the industry, financial
cornmunity, etc., regarding financial and competitive conditions in the industry....

Developments: DOT is developing a quarterly analysis of the financial results of major
U.S. air carriers with data obtained from periodic computerized
financial reports submitted by the carriers. The objective is to institute
a carrier-specific, continuing fitness review whenever the quarterly
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analysis indicates a substantially deteriorating financial condition or
other significant financial problems, such as high-risk financing plans.
Also, DOT has begun a program to impose conditions on new entrant
authority, on a case-by-case-basis, to require prior approval or advance
notice when a carrier proposes substantial changes in operations, such
as a large increase in the number or size of aircraft operated or markets
served. In addition, DOT continues to require all new entrant carriers

to provide reports or briefings to agency staff 6 months to 1 year after
commencing operations.

#4: Airport Revenue Diversion

Action: DOT to continue to enforce prohibitions against the unlawful diversion of
airport revenues....

Developments:

FAA is working with airport owners examined by the Inspector General
to comply with IG recommendations for preventing revenue diversion. =
FAA also is considering a clearer definition of revenue diversion and is ,
developing guidelines on what it will be looking for in determining
whether an airport is engaging in diversion. In addition, FAA is
reviewing its policy on awarding discretionary grants to airports which
are known to be diverting revenue for non-airport purposes.

#5: PFC Compliance

Action: FAA to continue to scrutinize PFC applications for compliance with statutory
eligibility critena....

Developments:

During the 1st quarter of 1994 FAA disapproved five projects for not
meeting statutory criteria for PFCs. Also, the Administration's
"Aviation Investment Act of 1994" includes a provision amending the
Federal Aviation Act to require PFC applications to include adequate
justification for specific projects.

#6: New Airline Entrants

Action: DOT to continue its policy of encouraging and assisting new airline entrants....

.Developments:

DOT has developed information booklets to help educate prospective
applicants and continues to provide direct assistance in completing the
certification process. Due to a large volume of incomplete applications,
DOT in March 1994 issued an order making clear to prospective
applicants that their applications are likely to be rejected if found to be
substantially incomplete. This action was necessary to avoid diverting
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staff resources from attending to and assisting more thoroughly
prépared applicants.

#7. Potentially Displaced Workers

Action: DOT has amended its fitness procedures to direct carriers seeking
international route transfer or undergoing other major change, to provide any plans
developed for protecting potentially displaced workers....

Status:  Since January DOT has reviewed one proposed transfer with the potential for
displacing airline workers: the transfer of certificates from the "old" Trans
Continental Airlines to the "new" Trans Continental. In this instance
additional information has been requested regarding the impact of the
proposed transfer on employees.

#8: Enforcement of Bilateral Agreements

Action: Government to continue to vigorously defend the air service rights exercised by
U.S. carriers under the terms of bilateral agreements....

Developments: There have been numerous actions attesting to the Administration's
commitment to vigorous enforcement of U.S. air service rights.
Examples are enforcement actions involving Costa Rica, Jamaica, the
U.K,, Israel, and Northwest's complaint against Lufthansa and Germany.
Further, efforts continue, through all appropriate means, to achieve
more liberalized air service arrangements with major trade partners such
as the UK, Japan and Germany.

#9: Enforcement of Airbus Agreement

Action: USTR (and other agencies) to continue vigilant enforcement of Airbus agree-
ment....

Developments: Monitoring of Airbus subsidy issue has been strengthened through
stricter disciplines achieved in the Uruguay Round. U.S. requested
information on and held follow-up consultations regarding French
Government's equity infusions to Aerospatiale. Further, efforts
continue to "multilateralize” the U.S./EU Bilateral Agreement on Large
Transport Aircraft.



Attachment 2, Noteworthy Developments - Continuing Actions... Page 4

#10: Enforcement pf Trade Laws

Action:  Administration to continue vigorous enforcement of existing trade agreements
and U.S. trade laws affecting international aviation commerce to protect rights and
interests of U.S. airlines and aerospace firms....

Developments: Commerce is policing irregularities in procurement practices through
Title IV and the GATT Government Procurement Code, and is
engaged in bilateral discussions concerning allegations of "inducements"
in foreign competition under Article 4 of the GATT Agreement on
Trade in Civil Aircraft.

#11: Agency Organization

Action:  As Administration develops new approaches to international negotiation, it will
assess whether (further) organizational changes are needed at State and Transportation

to assure that such negotiations continue to receive the appropriate level of attention ands-
continuity....

Developments: [No new significant developments since Aviation Initiative was
announced. |

#12: Industry Cooperation

Action:  President has signed into law the National Cooperative Production
Amendments of 1994... U.S. will expand bid opportunities for U.S. firms; monitor
international competitions; fully investigate complaints by U.S. industry regarding foreign
trade barriers; and act to eliminate, or counteract, such barriers.... Also actions regarding
government/industry partnership: NASA civil air programs; defense conversion program;
joint FAA/industry R&D; NEC aeronautics R&D plan by February 1995....

Developments: As part of the national Technology Reinvestment Project, FAA
established a focal point for industry interest in developing new
products for civil aviation, and has evaluated hundreds of proposals.
Following selection of awards, FAA will manage two multi-million
dollar projects for new technology in radars and sensors. One projects
will develop the next generation of highly accurate radars for airports; a
second project will develop ultrasonic ice detection sensors for aircraft
wings. FAA also has arranged industry forums and presentations at
national seminars to promote government/industry partnerships. Recent
examples include the National Aviation Weather Users Forum and the
Dual Use Technology Symposium. Further, under the Small Business
Innovative Research Program, FAA has funded more than $3.1 million
to small businesses to develop new devices for inspecting aircraft



Attachment 2, Noteworthy Developments - Continuing Actions... Page S

-

damage and detecting terrorist weapons and explosives. In addition,
FAA currently has 27 Cooperative Research and Development
Agreements to conduct joint research and development with a variety of
large and small companies.

At NASA, significant progress is being made in the High Speed
Research program and the Advanced Subsonic Technology program,

- both of which were specifically cited as leading examples of
government/industry partnership in the Aviation Initiative. In addition,
NASA has received $181 million to upgrade aeronautical facilities in
support of U.S. industry and government requirements, including: $27
million for the Composites Technology Center at NASA Lewis in
Cleveland; $60 million for the National Transonic Facility at NASA
Langley in Hampton, VA; $20 million for the Unitary Plan 11-Foot
wind tunnel at NASA Ames in Mountain View, CA; and $74 million for
new studies on wind tunnels.

At Commerce, numerous actions have been taken to expand
distribution of information on bid opportunities to U.S. firms; to
monitor international competitions; and to identify and overcome
barriers to foreign trade. Examples are:

oy

o Recruitment and management of Aerospace Product Literature
Centers at events in South Africa, Chile and Singapore.

0 Reestablishment of an Aviation and Airport Infrastructure
Subcommittee of the U.S./China Joint Committee on Commerce
and Trade.

o Monitoring of several international competitions involving U.S.
firms, including competitions sponsored by Brazil, Brunei, China,
Greece, Indonesia, Japan, Mexico, the Netherlands, Kuwait and
Saudi Arabia.

o Achievement of a bilateral agreement with Russia with respect to
space launch pricing practices that establishes a pricing
mechanism and requires immediate consultations if the Russians
bid more than 7.5 percent below the lowest Western bid for an
international contract. Similarly, renegotiation of U.S/China
bilateral agreement to impose stricter pricing provisions on space
launch marketing practices is in the planning stage.
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_0 Reduction in time required to certify helicopters in Japan, which
has been excessive and beyond that experienced in other
countries. Commerce and FAA developed a way to monitor the
re-certification process that has reduced processing time by 40
percent to date. Monitoring will continue.

#13: Export Financing

Action: U.S. continuing to provide the necessary level of support to the Export-Import
Bank to ensure that competitive financing is available to the U.S. aerospace industry....

Developments: The Export-Import Bank has created an aircraft loan unit to support
the President's pledge to aid the U.S. aircraft industry and facilitate
aircraft exports. The Bank also has announced a major reorganization
aimed at making its services more accessible to customers.

#14: Intermational Harmonization

. H‘l

Action: FAA to expedite its ongoing global effort to harmonize international
regulation....

Developments: Since January FAA made steady progress in achieving greater
harmonization with respect to General Aviation and Business Aircraft
Issues; Airworthiness Approval Tag; Rotorcraft; Transport Airplane and
Engine Issues; and Emergency Evacuation Issues.
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White Houise Laﬁnch;s Bid to Have

A Federal Firm Oversee Air Traffic

By Richard M. Weintraub

Washngton Poms Seatt Wrrter

The Clinton administration
bunched its campaign to place the
pation’s air traffic control system
under a government corporation
yesterday and immediately got some
clear signals of opposition from key
hwmakers. .

“This is the safest system in the
world but we shouldn't wait unti} the
system . . . collapses before we
bring change” said Vice President
Gore, speaking against the backdrop
of the busy runways of Washington
National Airport. “We must move to-
ward change before catastrophe

" strikes.”

Gore said it is “absurd” that air
traffic controllers use computers
dating from the early 1960s and vac-
vum tubes made only in technologi-
cally backward former communist
countries.

The administration says that a
government corporation would move
faster than the Federal Aviation Ad-
ministration and be free of govern-
ment procurement and personnel
rules. This would help it avoid prob-
Jems such as those that are ensnar-
ing a mulubiliondollar program to
modermnuze the air traffic control sys-
tem'’s computers.

Sen. Wendell H. Ford (D-Ky.) and
Rep. James L. Oberstar (D-Minn.),
chairmen of the Senate and House
aviation subcommittees, said they
remain “very skeptical” of the pro-
posal, which would remove 38,000~

air traffic controllers, computer ex-
perts and technicians from the FAA
and place them under an Air Traffic
Services

“After six months of study, the ad-
ministration continues to try and put
a round peg in a square hole,” Ford
said, adding that it would be wrong
to put the flying public at “risk . ..
with the uncertainty of a new and
untested corporation.”

Oberstar said the FAA is an orga-
nization that “has served its primary
mission—aviation safety—extreme-
ly well.”

With an eye to this congressional
skepticism, T?namnmnn.&;m
tary Federico Pena gaid “we have in-
tentionally not decided to introduce
legislation, signaling those with con-
cerns that we want to work with
them.” Pena said the administra-
tion's goal was to get legislation
passed in this session of Congress
but that it would not be pinned down
to a specific commitment.

Gore, however, called on doubtefs
to “get with the program of rein-
venting government” and said that
he and President Clinton “are deter-
mined to go ahead” with projects
such as the air traffic control
change.

Two lawmakers—Sen. Frank R.
Lautenberg (D-NJ.) and Rep. Maria
Cantwell (D-Wash.)}~—appeared with
Gore and Pena yesterday to endorse
the concept, although Lautenberg
called it an “excellent hthr:ework for
legislation,” indicating that changes
might by made by Congress.

Under the proposal, the Air Traf-
fic Services Corp. would operate un-
an 1l-person boord, including
the secretaries of transportation and

funded primarily by the airlines, un-
der s formula similar to the present

Because the corporation would
have the suthority to borrow as
much as $15 billion to fund long-
term projects, Pena said a “technical
adjustment” would be needed to get
it out from under federal budget
constraints.

Just as concerned members of
Congress quickly divided on the is-
sue, 80 did representatives of the
aviation community.

The Air Transport Association,

which represents large air carriers,

endorsed the project but said it had
reservations over how the corpora-
tion would be funded. Representa-
tives of the nation’s airports and the
air traffic controllers endorsed the

Representatives of the general
aviation community—recreational
pilots, business aircraft and other
smaller planes—remained either
skeptical or in outright opposition.

Phil Boyer, president of the Air-
craft Owners and Pilots Association,
some of his group’s concerns by say-
ing general aviation users of the sys-
tem would not have to pay the same
fees as commercial airliners.
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Clinton Introduces

Plan to Reorganize
Air Traffic Control

By DantEL PEARL
Naff Reporter of THE WaLlL STREET JOURNAL

WASHINGTON - The Clinton adminis-
tration introduced its plan to reorganize
the nation's air-traffic-control system, dut
postponed filing legislation in hopes of
reaching & compromise with skeptical
lawmakers.

- Viee President Al Gore and Transporta-
Secretary Federico Pena insisted that
the best way 0 replace outdated air-traf-
fic-control technology is to put the system
in the hands of a new federal corporation.
But their delay in producing legisiation
g€  Congress a chance to produce less-
sweeping reforms that could leave the
system in the hands of the Federal Avia-
Administration,

Rep. James Oberstar (D., Minn.), who
chairs the House Aviation Subcommittee,
Bas indicated he's willing to consider lequs-

on to loosen purchasing and personnel
rules that have helped add years of
delays to the FAA's effort to install new
computer systems in air-traffic-controi

5. The administration’s plan at-
tempts to wrest air-traffic-control from
those rules entirely, so that the new

oration could borrow money from the
T y or private sources and vary
air-traffic-controllers’ salaries to help fill
understaffed locations. (Air-traffic-con-
trollers still would be derued the right
o strike).

. Oberstar said the administration's
plan was “'2 solution in search of a prob-
Jem.” In & joint statement, he and Ken-
tucky Democrat Wendell Ford, chairman
of the Senate Aviation Subcommittee,
said it would be “extremely difficult” to
support the plan until questions about
safety, finances, and the effects on small-
plane pilots are answered.

The administration provided only
sketchy detalls about its proposed “*United
States Air Traffic Services Corp.” As pre-
v ' reported, the corporation’s stock
v ibeowned by the government, and its
11-member board would include the trans-
portation secretary and representatives of
aviation industries and travelers. Mr.
Pena confirmed that the administration
has guaranteed private pilots that the new
corporation wouldn't impose new fees on

. Under the plan, the transportation
secretary would have power to veto any
fees.
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Pena
Con
Air Traffic Plan

Expects

WASHINGTON -— The Clinton
administration is optimistic that
Congress will back its plan to reor-
ganize the US. air traffic-control

system, rtation Secretar

t ay.

“We think chances are good,” Mr.
Pena told the NBC “Today" show,
shortly before Vice President Al
Gore was to join him at Washing-
ton's National Airport to formally

unveil the plan.

The proposal would transfer air
unctions from the Federal
Aviation Administration to a new
;ovcmment-owned corporation, Mr.

traffic

ena said.

Speaking from the airport control
tower with an obsolete vacuum tube
in one hand and a computer chip in
the other. he said the current system
was beset by red tape that made it
impossible to get equipment on

time.

On CBS “This Morning,” Mr.
Pena said it takes the FAA three to
five years to bring aboard new tech-
nology. and “many times by the time
we have the technology it's antiquat-

od.
“We got to have &

that any major co

place 3.3 million vacuum tubes.

ess to Back

te cul-
ture to have the same flexibility
ration in this
country has in buying off-the-shelf
technology.” Mr. Pena said. He add-
od that one computer chip can re-
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Mr. Chairman, Members of the Subcommittee, I appreciate this
opportunity to be here today to discuss the international aviation policy of
the Department of Transportation. The last time that the Department
crafted a written statement of international aviation policy was 16 years ago
during the Carter Administration. We are finalizing a new policy
statement, making this a well-chosen time for today’s discussion. I know
that Committee Members realize that this is a complex subject that
combines economics, politics, domestic and international law, bilateral =
agreements and foreign policy. Numerous, often conflicting interests are ’
involved.

That is why I would like to begin by setting out some basic facts and
trends that we at the Department of Transportation see as shaping the
international aviation industry and the context of international policy-
making:

° first. the global market environment, including the growing
international aviation market, regional differences, the
transformation of U.S. airlines, U.S. airline performance in overseas
markets, and the globalization of the lndlmry

°  second, the external factors shaping aviation industry growth,
including the bilateral regulatory system, the investment regime, and
infrastructure constraints;

Third, the outlook or vision of the future we see evolving and which



we seek to influence;

Fourth, specific concrete steps that the Department of
Transportation is taking to provide more aviation opportunities for
U.S. airlines, cities and the American public; and

Fifth, the role and impact of the use of code-sharing. .

THE GLOBAL MARKET ENVIRONMENT

[he growing international aviation market

Total worlfiwide international travel has been growing at the healthy
rate of 7 percent per year -- more than doubling in the last 10 years - and
U.S. airlines have shared in this significantly. Indeed, U.S. carriers’
international traffic has grown at a remarkable 9.5 percent per year for tife
last 10 years — about twice the growth rate of the U.S. home market. '
International traffic now accounts for 2§ percent of our airlines’ business,
up from 18 percent a decade ago. All forecasts show that international
travel growth will continue to oﬁtpace growth at home, as our domestic
aviation market matures and less-developed foreign markets surge.

One reason why overseas travel is likely to outpace domestic growth
for vears to come is that North Americans now travel by air more than 15
times more per capita, per year than Asians do and three times more than
Europeans. This gap can only close as other economies around the world
grow and their people travel more by air. Even as the gap narrows,
though. U.S. international travel is expected to continue to grow twice as
fast as domestic traffic over the next 10 years, rising more than 80 percent
by the vear 2003.



Our airlines know where the greatest growth opportunities are, and

are determined-to be major players in the dynamic global marketplace.

Regional differences

As the world market grows, it is important to analyze growth
prospects by geographic region to see where the greatest opportunities lie.
A decade ago, almost half of U.S. carriers’ international revenues were
earned over the Atlantic. Europe was our largest revenue market. That
has changed dramatically. Last year the Pacific region generated 46
percent of our airlines’ international aviation business and the Atlantic just
37 percent. Both regions have grown significantly, but Asia is now clearly
more valuable to our industry’s growth. B

I should point out here that our carriers’ international profits and :
losses are even more varied than their growth rates. Last year, U.S.
passenger/cargo combination carriers reported an overall $392 million
operating loss internationally. But their Pacific and Latin operations were
slightly profitable. All of the repbrted losses were in the Atlantic, and one
airline incurred most of them. .

C.S. all-cargo carriers lost money in all three regions, with the
heaviest losses in the Atlantic.

The primary factor driving the growth and profitability of global air
travel is economic activity — here in the United States and around the
world. Airlines are extremely sensitive to the business cycle - suffering
severely during the recent recession and hopefully now returning to
profitability as recovery takes hold. As Dr. Laura Tyson, Chair of the
Council of Economic Advisers, said when she and I presented the Clinton
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Administration’s Aviation Initiative three months ago. "A strong economy
will be the best medicine for what ails the aerospa'ce'complex."

As the U.S. economy continues to improve and other economies
resume growth, airline activity is bound to increase. Strategic planning
now, focusing on those markets with the greatest potential, will reap rich
benefits in the future.

Two other major factors that shape our international aviation sector

are: our domestic airline experience of competition and the world’s
international regulatory system.

he itiv

Fifteen years of intense competition has brought about a startling
metamorphosis, not only in the U.S. home market but in the list of playersj; |
in U.S. international aviation. Indeed, with the exception of Northwest
Airlines, the largest U.S. international airlines today were all primarily or
exclusively domestic not very long ago.

But these changes in the rankings of dominant international airlines
have not created a static situation. Our biggest international carriers
remain under enormous competitive pressure at home. A steady stream of
new entrants and more rigorous enforcement of anti-trust laws by our
Administration ensure this healthy competition. This sustained competitive
pressure has made U.S. carriers highly efficient. Indeed, Mr. Chairman,
U.S. carriers are ready to compete anywhere in the world. The problem is
that the rest of the world is not ready to compete with them. Although the
L.S. airline industry will continue to evolve, U.S. carriers will always be
formidable competitors, and the fact that the identity of the U.S. players in
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particular markets may change over time will not alter our fundamental

policy of prom"6ting competition and opening up international markets.

The European Union's Comité des Sages recently pointed out that
European airlines have operating costs 48 percent higher than major U.S.
carriers -- before even factoring in our low-cost companies. This U.S.
advantage extends beyond Europe to Asia and around the world. No
wonder U.S. carriers’ share of international traffic is growing.

In international markets involving the U.S., our carriers captured 47
percent of the traffic in 1986. Last year, they took a 54 percent share. The
L.S. share has risen 7 points in 8 years. On a market-by-market basis,

W |h|

L.S. carriers convey 66 percent of the traffic to and from Japan, 62
percent to and from Germany and Canada, 70 percent to and from France
and 44 percent to and from the United Kingdom.

Caught up as we sometimes are in day-to-day issues and disputes, we
should bear in mind that the big picture of achievement in international
aviation shows U.S. carriers doing very well indeed.

The trend towards globalization

The éompetitive quest now underway for better, more efficient access
to as many international markets and passengers as possible, might best be
summarized as the "globalization" of the airline industry. Airline strategies
and initiatives have been driven in part by the logic of strong economic
forces and the search for profit, but they have aiso been influenced by the

character of the international regulatory system and other constraints.

L



.

Airlines are being impelled by the economic force of their customers'
demand for imfproved service and their own search for higher growth.
Demand for international air service is growing strongly -- hence, airlines
want to tap this demand and enhance their competitive positions by gaining
better access to as many markets and passengers in the mest efficient ways
they can.

Many airlines cannot achieve these goals by establishing new direct
services with their own aircraft and marketing their services exclusively
under their own names. It is not only regulatory constraints that inhibit
them but the daunting costs that unilateral expansion on a global scale
would entail. Given the presence of extensive, existing networks in all
regions of the world, one of the most efficient, cost-effective ways to expand
globally is to facilitate passenger movements between existing networks. 5
This economic logic has fueled the ongoing wave of inter-airline
investments, mergers, strategic alliances and code-sharing both within and
across national borders. _

The trend toward alliances gathered speed during the 1980’s, as U.S.
and foreign carriers around the world sought various degrees of strategic
integration. Virtually all of the major U.S. international airlines have
entered into marketing alliances with foreign carriers large and small.
Several U.S. airlines have been involved in equity transactions. Similarly,
inves;tmenn or marketing alliances between foreign carriers have involved
virtually all of the major carriers within Europe as well as many large and
small airlines in other regions. Marketing alliances have been most |
common, but there have been a number of notable equity transactions

Some of these arrangements have ended and several far-reaching
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alliances have been proposed. but not consummated -- such as the KLM-
British .-\il‘WB}'S_Bid for Sabena and the Alcazar project to merge KL M,
SAS. Swissair amd Austrian Airlines. But even if some alliances have
proven temporary, and some deals have aborted, the participants have
simply gone on to seek new partners. The trend remains. -

It is also true that carriers’ various corporate strategies have been
strongly influenced by the regulatory environment and other externalities.
Some alliances, for instance, may not have been created, or would have
taken different forms, were it not for the limitations imposed by the

restrictive bilateral system and other constraints.

EXTERNAL FACTORS SHAPING GROWTH
Unfortunately, Mr. Chairman, both the growth of international
aviation and the ability of U.S. airlines to meet the demand for global air

AL

services have been severely inhibited by a number of economic and physical
barriers to efficient airline operations. These barriers include continued
government reliance on bilateralism, restraints on capital movements and

the limitations of airport and air traffic control infrastructure.

The restrictive bilateral system

The 'bihteral system of negotiating aviation rights is designed to limit,
not to foster, competition, and inhibits or distorts globalization. The
Chicago Convention - established half a century ago toward the end of
World War II - dictates that nothing can happen unless government
agreements explicitly permit it. Consequently, there are 1,200 bilateral

agreements worldwide setting out exactly what airlines can do.
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The U.S. didn’t want this system 50 years 2o, and we don't want it

now. Indeed, tHis restrictive bilateral regime limits the competitive

advantages and-growth prospects of U.S. air carriers ~ the most efficient in
the world. That is because the bilateral system encourages many countries
to focus on the fortunes of a single flag carrier - thus viewing aviation
negotiations as a zero-sum game. Secondly, the bilateral structure makes it
extremely difficult and costly to build efficient airline systems. To do so
requires a laborious process of assembling the necessary market access
rights through a network of interlocking bilateral agreements. That is
difficult in the best of times. It is virtually impossible when major nations
adopt severely restrictive policies.

The French government, which renounced its treaty with us and now
keeps a lid on U.S. carriers’ growth, may be the most blatant example of .
resurgent airline protectionism at work. Air France, meanwhile, is
undertaking a multi-billion dollar state-subsidized restructuring in an
attempt to become competitive. Other governments are also restricting U.S.
carriers. A key part of our international aviation policy strategy is to lift
these mercantilist bilateral barriers and allow global aviation commerce to
develop.

And the truth is, Mr. Chairman, protectionist barriers are little more
than desperate, rearguard actions that cannot succeed in the long term.
The longer national carriers are shielded from competition, the less
effective they will become relative to their more nimble competitors in the
race for shares of the growing international market. The waves of
liberalization, while imperfect and far from universal, will continue to
undermine fortresses built on the sand of protectionism.



Intrinsic-to the bilateral system is the requirement that airlines
designated by each-country be substantially owned and effectively
controlled »by nationals. Virtually all nations, including the U.S., have strict
limitations on the degree of foreign investment allowed in their airlines.
Clearly, these restrictions impede the free flow of airline capital. Thus a
valuable corporate strategy used in other industries to increase growth —
market access through investment -- has been limited in the case of airlines.

Infrastructure constraints

Airlines have also been hindered in entering new markets or
expanding services because of inadequate airport and airway capacity, thus
distorting service patterns and the allocation of resources. The limitations

th

at airports like Heathrow and Narita are well known, as are the constraints
of fragmented European ATC systems.

- European ATC capacity shortages and inefficiencies stem chiefly
from the fragmentation of ATC services among more than 20 separate
national systems. Political pressures have so far stymied the establishment °
of a single-integrated system even though European governments are
embarked on a "harmonization and integration program" to improve
coordination between national systems, agree on equipment standards and
upgrade less advanced national systems.

The United States supports this effort to reduce delays. FAA experts
have collaborated with their European and other world safety counterparts
in the search for solutions and we will continue to work closely with them
to mitigate this problem, which imposes billions of dollars of added costs

each vear on both U.S. and foreign carriers.
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THE OUTLOQOK: GLOBAL NETWORKS

All of these constraints -- the bilateral system, restraints on
investment, and +afrastructure limitations - will continue, for some period,
to limit airline flexibility in selecting markets and choosing corporate
strategies, to deny new service to cities, and to deny passengers and
shippers a full range of transportation options. In particular, there is a
tension between the bilateral system, focused as it is on national boundaries
and individual airlines, and the economic forces driving globalization. As
some countries continue to work hard to protect their airlines, progress in
some markets will be very difficult.

Ultimately, economic forces will prevail. The constraints, even taken
all together, will only delay or distort — not stop - the process of _
globalization. Indeed, we expect this trend to continue well into the next z
century, leading to the development of a number of global aviation
networks linking the three major regional air travel markets - the Western
Hemisphere, Europe (with Africa and the Middle East) and Asia.

These networks, based on major hubbing complexes in each region,
will evolve in large part by the spread of various commercial arrangements
to share passengers and freight between airlines. These arrangements will
be the most efficient way to provide the "feed traffic" of people and goods
needed to suppol_'t complex, geographically diverse networks and sustain
major hubbing o}erations.

We believe that U.S. airlines are strongly positioned to compete as
lead plavers in these emerging global networks. First, because the U.S.
domestic and international market accounts for 40 percent of all worid air
traffic today -- providing a rich base of passenger traffic; secondly, because
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deregulation has honed U.S. airlines to a high degree of efficiency.
Even though the first advantage is sure to diminish over time as air
travel grows in other world regions, several U.S. airlines - and it is

difficult to predict which ones - can emerge as the leading players in global
networks. .

D N
QF INTERNATIONAL AIR SERVICES
Against this background of continuing globalization, enhanced
competition remains the core of U.S. aviation policy. We are convinced
that airlines responding to the demands of a competitive marketplace
produce the best results for their shareholders, for their employees, and for
the passengers, shippers and communities they serve. That has been our f
experience at home and we believe that competition will multiply the
benefits of increased air travel throughout the global economy.

There are, of course, obstacles to the implementation of an effective
pro-competitive aviation policy. As I -mentioned, Mr. Chairman, some
foreign governments have restricted U.S. airlines operations in the interest
of protecting their airlines from competition. We appreciate the concerns of
our trading partners and we are prepared to adopt innovative programs to
deal with them — provided that our joint efforts lead to the elimination of
restrictions on girline services and otherwise liberalize international aviation
markets.

We face continuing challenges in assessing the shifting, often difficuit-
to-quantify opportunities and benefits for diverse U.S. carriers and the
U.S. economy and in crafting effective strategies to guide us in negotiating
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and maneuvering from today’'s airline world into the globalized future. \We
need to give our airlines the opportunities they need to choose the corporate
strategies they believe are in their best interests. While we cannot change
the basic economic forces airlines face, we must do our utmost to insure
that their choices are not constrained by artificial barriers:

Our goal throughout should be to maximize overall U.S. interests -
defined in the broadest sense to encompass airlines and their employees, the
traveling and shipping public, U.S. cities and our national economy as a
whole.

DOT, in partnership with the Department of State, has been pro-
active in seeking to increase opportunities around the world for our airline
industry and its customers. We played a key role in the formation and
deliberations of the National Airline Study Commission, and in crafting the
Administration’s Civil Aviation Initiative. Since taking office, we have
shared the frustrations of U.S. carriers faced with restrictions placed on
their operations by foreign governments, and we have acted to remove

1l

these restrictions wherever possible.

In general, Mr. Chairman, our international aviation policy has been
consistently guided by the strategies to support giobalization and open
markets that I enunciated in a speech before the International Air
Transport Association last November:

1) First, ;e actively seek unrestricted, multilateral and sectoral

agreements with those groups of nations that are willing ~ and able -~

to bring comparable benefits for U.S. carriers and the U.S. economy
to the table.

2) Secondly, while we pursue multilateral accords, we also seek to
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liberalize existing bilateral agreements -- ensuring that any such
agreements actually stimulate more air travel, increase competition,
and add te-— not reduce - any other aviation rights that existing
bilaterals already contain. We plan to move forward — not
backwards. ¢

3) Thirdly, while we seek to move beyond the obsolete regime of
bilateral accords, we will vigorously defend any and all existing U.S.
bilateral rights. We will act, through all available means, against any
foreign competitors whose governments discriminate against or fail to
honor the rights of U.S. airlines. No one should underestimate our
resolve in this regard.

4) Fourthly, we will explore the formation of a global coalition of
like-minded, free market-oriented nations that could significantly

*

advance liberalization.

In applying these strategies, we seek solutions that reflect a genuine
exchange of reciprocal economic opportunities. In our recent agreement
with Germany, for example, we preserved and enhanced the competitive
position of U.S. carriers, obtaining new opportunities to balance the
temporary moderation in capacity growth, and embarked firmly on the
path to an Open Skies regime. We have also begun to seek multilateral
arrangements t;replace the outmoded bilateral regime, notably with the
European Union in exploring air cargo liberalization.

As for encouraging the free flow of capital, we support raising the
current 25 percent limit on foreign voting equity in U.S. carriers in

markets governed by liberal arrangements.
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To continue these initiatives in a comprehensive way, we are refining
our strategies for liberalizing the prevailing international aviation regime.

I have asked my-international aviation policy staff, in coordination with the
Department of State, to prepare practical strategies for achieving a
liberalized international regime. .

We will seek the advice of members of Congress in this effort and I
expect to complete it by early summer.

Our current negotiating strategies —~ like the comprehensive strategy
to be embodied in the policy statement — will be guided by one bright,
unwavering lodestar: enhanced competition.

Nations that adopt more competitive policies and more liberal
aviation agreements deliver measurable benefits to their citizens and _
businesses. As a study of aviation égreements from 1975 to 1989 conclud;:
"Having a liberal agreement in place results in 46 percent more passengers
traveling between the United States and a foreign country and an annual
passenger growth rate of 11 percent higher than it would be if there had
been a non-liberal agreement in place -- after controlling for other country-
specific factors.....

That’s why we are confident that proteédonist incidents will decline
over time. First, because airlines worldwide all need to grow and globalize.
Secondly, because airline consumers, businesses and tourist officials |
worldwide ave ;ealizing that they are not being "protected" -~ but are
instead badly hurt — when their own governments adopt restrictive aviation
practices.

Our attitude toward competition, our approach to international
negotiations and indeed, our definition of what the United States’ national
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interest is in shaping aviation policy are all profoundly different from most
other nations, M. _Chairman'.

Most of our irading partners have only one or two national carriers.
My counterparts in those countries need not look beyond the interests of
those carriers when they develop their aviation policies. They believe -
and act ~ as if what is right for their national airlines is the supreme good
for their nation.

The U.S. is very different in this regard. Almost every international
aviation issue that my Department deals with involves the interests of
several of our airlines. We rarely enter bilateral negotiations with broad
consensus, let alone unanimity of strategy by U.S. carriers. What one
carrier may view as a positive outcome others often vigorously oppose.

Therefore, I must always seek to discern what is in the best interest of the-
United States as a whole.

Moreover, U.S. airlines are not the only parties whaose legitimate
interests the federal Department of Transportation must consider.

To our cities, international air service represents a vital element in

1

their strategies for economic development.

For our economy as a whole, increased air access to foreign markets
creates more trade, tourism and jobs. Growth in aviation markets -
brought abegs by rising traffic and competition — means that U.S. aircraft
manufactus! will be able to sell more planes and hire more workers.
Finally, the interests of the U.S. consumer - in inexpensive, convenient and
safe air travel - must be a paramount consideration for all of our policy.

That means that as Secretary, I must look beyond the specific
interests of individual airlines to develop an aviation policy that takes all of

1§



these important "customers" into account before arriving at what I beiieve

———

best serves the natiqpal interest. I know the members of this Committee
appreciate that this is no easy task. There is no simple solution that will
allow everyone to achieve all of their objectives.

I strongly believe that the strategies governing our aviétion policy,
which I have described to you today, have been developed and applied in a
way that best serves America’s national interest. I can also tell you that
this same concern will remain the guiding principle as we further develop
and implement the aviation policies of this Administration.

CODE SHARING

Mr. Chairman, I want to touch on the practice of code sharing, one- )
of the key strategies that airlines are pursuing in building global networks.

Code sharing can provide real economic beneflts by offering improved
market access at reasonable costs. It also offers important marketing
advantages. Airlines can establish a new market presence or supplement
their own flight frequency with code-shared flights, thus freeing up their
own aircraft for use in other markets. Code-share alliances can also
produce a level of cooperation and coordination that approximates the
advantages of single-carrier service in scheduling, connections, baggage
handling and pricing. |

We thl. however, that it is critical that passengers know exactly
what they are buying when they purchase code share tickets. Today, the
Department is announcing a proposal to ensure that the identity of each of
the airlines in any code-share relationship is disclosed fully and clearly to

all passengers.

th
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We know from our recent experience with code-sharing that this
practice can be a powerful tool for capturing additional traffic at relatively
little cost. It also Eepresents a highly effective strategy for foreign carriers
to tap into the traffic from U.S. interior points. Absent reciprocal
opportunities for access by these U.S. carriers to foreign markets,
code-sharing has the potential to create an unacceptable imbalance in our
existing aviation relationships.

At DOT we are deeply engaged in analyzing the international
implications of code-sharing. We have also engaged the services of an
airline economic consulting firm to assist us to further develop conceptual
models in the area. We are also considering ways to obtain additional
information from U.S. and foreign carriers about their code sharing =
operations. Our policy in the area of international code sharing requests is
comparable economic opportunities.

That means that before a foreign carrier is allowed to undertake
code-share arrangements in the U.S., we will require that its homeland
guarantee U.S. airlines comparable market access. Those countries that
continue to pursue restrictive aviation policies should understand that the
benefits of code-share alliances will not be extended to their airlines until
those policies have changed. It is noteworthy that while there are 80 code
sharing arnngements with U.S. airlines, the largest and most |
comprehenslive code-share arrangement between a U.S. and foreign carrier,
Northwest and KLM, was approved in the context of our most liberal
aviation relationship, the U.S.-Netherlands Open Skies Agreement.

We have dealt with code sharing arrangemehts in keeping with our
fundamental goal of moving to a truly open international aviation regime,

17



and have approyed them only where consistent with that vision, or where

approval was required by pre-existing bilateral commitments.

In summary, as the trend towards globalization of tl.ae airline
industry continues, U.S. carriers are performing well compared to the
majority of the world’s carriers. However, because our carriers are doing
so well, foreign governments are trying to protect their national flag
carriers in various ways ranging from limiting our carriers’ services to
outright massive subsidies of their airlines. These efforts have produced
tensions in many of our aviation relationships, and have created .
inefficiencies for our airlines and their customers, the traveling and =
shipping public. :

Due to the tensions described above, during the next few years the
transition from a restrictive regulatory regime to a more liberal and
competitive environment will be extremely difficult. Qur goal is to be firm
in our commitment to providing the flying public with greater choices at
reasonable prices and increased international market opportunities for our
airlines.

Thank you for convening these hearings, Mr. Chairman. ,
I will be happy to answer any questions that you or members of the
Committee.li'l.y have.
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EXECUTIVE SUMMARY

Introduction

The Secretary of Transportation established an Executive Oversight Committee
(EOC) to study how the air traffic control (ATC) system could be restructured to make it
more businesslike and to resolve long-standing problems in acquisition, budget/finance,
and personnel. The EOC comprised senior executives from the Federal Aviation
Administration (FAA), the Department of Transportation (DOT), White House offices,
three government agencies and two existing government corporations. A Corporation
Assessment Task Force (Task Force), made up of career executives from FAA, DOT
and other government entities, was established to support the EOC. Maintaining the
existing high level of ATC safety was established as an overriding criterion for their work.
The EOC and Task Force directed research into the following areas:

. Review of prior studies on the need for restructuring the ATC system;

. The success of other U.S. government corporations in resolving
organizational problems similar to those of the ATC system;

. The experience in other countries that have restructured the provision of
ATC services;

. Measurement of the cost and existing use of ATC services;

. Identification and resolution of safety issues raised by corporatization;

. Assessment of the financial performance and viability of a government

corporation to provide ATC services; and,

. Identification of best practices in acquisition, budget/finance, governance
and personnel that would be possible under corporatization, and the
limitations on achieving these if ATC remained within a government

agency.

The EOC and Task Force also conducted extensive outreach with users, other U.S.
government corporations, foreign civil aviation authorities and ATC organizations, and
other interested parties, such as FAA’s labor unions. The EOC held a public meeting on
February 22, 1994 to provide interested groups and the public an opportunity to
comment on its proposals. This report transmits the findings and recommendations of
the EOC to the Secretary of Transportation.
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The Need for Change

FAA’s problems are not new and have been widely recognized. Since 1985, seven
major studies have recommended creating a government corporation to provide ATC
services. These studies included Presidential Commissions appointed under each political
party--the Aviation Safety Commission (1988) and the National Commission for a Strong
Competitive Airline Industry (1993). In addition, Vice President Gore’s effort to improve
government, the National Performance Review (NPR), endorsed those earlier
recommendations and called for the formation of an air traffic control corporation to
operate, maintain and invest in the ATC system.

The U.S. ATC system is the safest in the world. However, FAA is struggling to
keep up with rapidly advancing technology, such as the use of global positioning system
(GPS) satellites, which offer the potential to substantially improve safety and reduce the
cost of aircraft operations. FAA’s ability to effect timely delivery of advanced technology
ATC systems is hampered by government acquisition regulations and procedures. The
U.S. General Accounting Office (GAO) noted in a recent report that major acquisitions
for the ATC system were delayed for five years on average and that nearly every project
incurred significant cost increases.’

FAA will face an increasingly difficult time in acquiring the necessary budgetary
resources to operate and modernize the ATC system if it is subject to the governmental
pressures to reduce the deficit. In contrast to prior years where FAA was able to
operate with increased budget authority, overall governmental constraints on spending
will increasingly affect the ATC system. This will occur even though most of ATC costs
are met through user taxes, the proceeds of which will continue to grow. e

cu M

Comprehensive reform of the existing structure is needed for the ATC system to
meet the challenges of the technological revolution during a period of fiscal austerity.
FAA has tried internal restructuring again and again without success--in the last decade it
has attempted 24 reorganizations and reforms without solving its fundamental problems.

Findings

The EOC concluded that continued operation of the ATC system as part of a
traditional government agency will not resolve the problems that impede its operation
and modernization. Because air traffic services are critical inputs to the production of
airline services, these problems unduly affect the operations and increase the costs of

airline services. As noted by the National Commission To Ensure a Strong Competitive
Airline Industry:

'Air Traffic Control: Status of FAA’s Modernization Program, United States General Accounting
Office, April 1993.
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"To understand the central role of the air traffic control system
in the operational functioning and economic well-being of the
airline industry, it is important to recognize that virtually
everything an airline does--from pushing off the gate and taking
off and landing airplanes to selecting and changing flight paths--
can be done only with the prior approval of a federal air traffic
controller. Thus, in a very real sense, the federal government
controls the production line of the U.S. airline industry. In the
history of American business, there has never been a major
commercial industry whose minute-by-minute operating
efficiency was capped by the daily operating efficiency of the
federal government--except for the airlines."

The EOC found, while incremental reforms can be undertaken as "building
blocks," that a traditional government agency is simply not structured to manage a high
technology operational service such as air traffic control. This conclusion is supported by
the following findings:

The ATC system operates safely--this results from the combined efforts of
the FAA work force and system users, including commercial and non-
commercial aviation and the military. However, safety is maintained by
sacrificing the efficient operation of the system. This imposes large cost

penalties on airlines, passengers, cargo shippers and all other ATC system w*"&/\
users. [ :

The ATC system is unable to respond quickly to its customers’ needs and a/\f?;(é\

to modernize its infrastructure. The physical plant of the ATC system is ¢~ m}x
characterized by obsolete technology; for example, it is the world’s largest Q\\So

user of vacuum tubes. Most of the acquisition programs designed to <
modernize the system have experienced lengthy delays and significant cost (]Qj‘-/)(\
overruns.

The record of the last ten years shows that fundamental problems of the “‘J O\O\b‘”‘/)

ATC system cannot be solved by internal reforms. These problems result ~ § . £
from operating ATC within a traditional government agency. Although \{Co\‘\’ '
individual reforms would be helpful, they would not address the ATC Y
system’s problems comprehensively. w? \'1’"\
"

Other countries have undertaken major structural changes in the provision
of air traffic control services. In these countries, delays have been reduced,
the cost to system users lowered and the quality of ATC service
substantially improved. Their experience also shows that with more
businesslike operations safety can be maintained and even enhanced.
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the existing authority of the Secretary of Defense concerning the use of the
National Airspace System will be maintained. The Department of Defense
will be represented on the corporation’s Board of Directors.

. Preserving Oversight--The corporation will be housed within the
Department of Transportation, and DOT will retain oversight through its
membership on the Board of Directors and the Secretary of
Transportation’s authority to disapprove the level of user charges. FAA,
DOT and Congress will also retain safety oversight through the FAA’s
regulatory authority and the Administrator’s power to intervene in
compelling safety and national security issues.

. Responsiveness to Users--Users would be represented on the ATS
Corporation’s Board of Directors and will have a direct voice in
decisionmaking. The corporation would be required to consult with users
prior to changing rates and charges. The corporation will be required to
operate under public notice procedures before it could close facilities or
discontinue safety services.

. Encourage Cost/Productivity Improvements--The efficient operation of the

ATS Corporation would be assured through user membership on the Board
and the linkage of the user charges to the cost of producing services.

. Meeting International Commitments--The ATS Corporation would provide
technical expertise to support international agreements where appropriate.
The corporation’s user charges will conform to ICAO principles for
international aviation, and will be developed through consultation with
users.

Shifting the provision of ATC services to a government corporation will result in
more businesslike practices. In particular, the ATS Corporation will fund its capital
improvement program using funds raised in private markets. The corporation will have
incentives to operate i use the market will look to debt coverage in
determining the level and cost of funds provided to the Corporation.” User 0
participation on the Board will provide incentives to invest in those projects which
provide tangible returns in terms of reduced operating costs for the corporation or its
customers. The corporation also will bear any liability costs resulting from operation of < N ‘O
the ATC system providing direct incentives for the safe and efficient provision of ATC™
services. The development of best practice personnel and acquisition systems also will
provide the corporation with incentives to manage the operations and investment
programs using businesslike incentives.

ES-6 April 22, 1994--DRAFT



Financial Results

The EOC conducted a detailed analysis of the financial performance of the ATS
Corporation and the core FAA over the FY1996 to 2005 time period. The results of this
analysis shows that the ATS Corporation will be financially viable and will not require
appropriated funds. A portion of existing aviation taxes will be converted to user fees.
Under the base spending scenario, the total burden on commercial users will be reduced
by $4.2 billion over the ten year period. The corporation will be able to make all
expenditures at planned levels to operate and maintain the ATC system as well as
continuing research into future ATC systems.

In the increased investment scenario, the corporation will be able to undertake $5
billion of additional expenditures for ATC modernization which will produce total FAA
cost savings and user benefits with a net present value of $11.3 billion in 1994. In both
scenarios, the Airport and Airways Trust Fund is viable and supports the remaining
FAA’s facility and equipment, research, engineering and development expenditures and
the Airport Improvement Program. The net general fund contribution to FAA and the
corporation is reduced by almost $18 billion over the ten year period, producing
substantial savings to the general taxpayer.

The reduction in the contribution by users and the general taxpayer in the
increased investment scenario is accomplished by the following:

. Long-term debt of $6.4 billion is used to finance ATC equipment
acquisitions. Internally generated funds and capital contributions from
users provide 74 percent and long-term debt provides 26 percent of the
total acquisition costs over the 1996 to 2005 time period. The uncommitted
balances in the Airport and Airways Trust Fund are reduced by $2.3 billion.
However, at the end of 2005 the Trust Fund still has an uncommitted
balance of $2.3 billion, assuring its financial viability.

. The corporation does not put funds into the Trust Fund to pay for future
acquisitions. Instead, capital equipment is paid for when delivery is made
using internally generated funds or the proceeds from borrowing. Users
pay only when they receive the benefits of these investments.

Transition to the ATS Corporation

An interim CEO will be appointed by the President within 30 days of enactment
of the corporation’s enabling legislation. The ATS Corporation will commence activities
within one year, subject to certification by the FAA Administrator that all required
actions have been completed. A portion of the existing aviation taxes will be converted
to user fees for commercial aviation. Permanent fees will be based on a detailed study of
the cost and use of the ATC system. These fees will be established in consultation with
users and subject to the disapproval of the Secretary of Transportation.
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1. INTRODUCTION

1.1 kgroun

The National Commission To Ensure A Strong Competitive Atrline Industry and the
Vice President’s National Performance Review (NPR) recommended major changes in the
organization of the Federal Aviation Administration’s (FAA) air traffic control (ATC)
services. These studies concurred with earlier ones in concluding that the performance of the
U.S. aviation industry is unnecessarily constrained by government operation of the ATC
system, that FAA must undergo significant change to meet the challenges of the twenty-first
century and that a government corporation should be created to provide air traffic services.'

The recommendation that a government corporation should be established to provide
air traffic services was carried forward to a January 1994 policy statement, The Clinton
Administration’s Initiative to Promote a Strong Competitive Aviation Industry:

*In response to the recommendations of both the National Performance Review and
the National Airline Commission, a Committee of Administration experts is developing
a detailed plan to restructure FAA’s ATC services as a government corporation. QOur
goal is to make ATC more businesslike and to overcome certain chronic impediments
to good management, such as inflexible personnel rules and burdensome procurement
regulations, that have frustrated efficient and effective delivery of ATC services. "

To implement this initiative, the Secretary of Transportation established a two-tier
study group to examine how ATC could be restructured: an Executive Oversight Committee
(EOC) was formed to direct and oversee a Corporation Assessment Task Force, which
conducted analysis and outreach on behalf of the EOC. The EOC comprised senior officials
from DOT, FAA, White House offices, three government agencies and two existing
government corporations. The Task Force comprised individuals from DOT, FAA, other
agencies, government corporations and FAA labor unions. Attachment A lists the members
of the EOC and the Task Force.

The Task Force began its activities in September 1993 and continued its outreach and
analysis through January 1994. The Task Force chartered four Working Groups to examine
issues in specific areas and to identify best practices for a restructured ATC organization; the
four groups were: Governance, Acquisition, Budget and Finance and Personnel. The
Working Groups began their activities in October and submitted initial reports in early
December.

'The EOC reviewed 13 studies and reports on restructuring FAA. Seven of the 13 recommended some
form of government corporation for all or part of FAA, while only one recommended reforming FAA without
any organizational change. These studies are discussed in Section 15 of this report.
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The Task Force briefed the EOC on its deliberations through bi-weekly meetings.
The EOC reviewed the results of the Task Force’s work and directed additional analyses
where appropriate. Throughout its evaluation of proposals for restructuring ATC, the EOC’s
fundamental criterion was that any proposed change must maintain the current high level of
aviation safety.

The Task Force provided an initial draft report to the EOC, setting forth key issues,
in January 1994. After review of these materials, the EOC and Task Force refined the
corporation design. This report reflects the work of the EOC, the Task Force and the
Working Groups. It constitutes the recommendations of the EOC to the Secretary of
Transportation.

1 dy Pr

The study was designed to identify the major forces driving organizational reform,
consider alternative organizational models for restructuring ATC, and to determine which
model was the best alternative. The major issues in the assessment of the models were their
potential impact on safety and national security, responsiveness to customers, financial
viability, productivity and continuity of service.

The EOC employed outside experts to assist it in the key study areas of acquisition,
finance and budget and personnel. The following firms were asked to identify best industry
practices in the following areas:

. Acquisition--Arthur D. Little & Company;
Finance and Budget--Arthur Andersen & Co.; and
. Personnel--Towers Perrin.

The EOC, Task Force and Working Groups were supported by Gellman Research
Associates, Incorporated (GRA), a consulting firm specializing in transportation economics
and policy issues. GRA performed FAA’s Cost Allocation Study in 1986, and has detailed
knowledge of FAA’s costs and programs’,

GRA was supported by Mr. Erwin von den Steinen of International Transport Policy
Associates, a recognized expert in international ATC organizations and Mr. Alan Dean and
Mr. Harold Seidman, recognized experts in the structure and operation of government
corporations, who are affiliated with the National Academy of Public Administration. Dr.
Clinton V. Oster of Indiana University prepared a paper on the safety issues raised by

proposals to restructure the ATC system. The Center for Naval Analysis identified specific
problems in FAA’s operations that compel change.

? The FAA Cost Allocation Study is a seven volume report prepared in 1986 for the Office of Aviation
Policy and Plans by Gellman Research Associates, Inc.
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Arthur Andersen & Company, in addition to supporting the Finance and Budget
Working Group, assisted in the development of a financial restructuring plan for the ATS
Corporation. Believing that safety should always have the highest priority in the
consideration of any changes in the ATC system, the EOC requested that the Flight Safety
Foundation--the preeminent aviation safety organization--prepare an independent assessment
of safety issues.

The EOC, Task Force, and Working Groups also conducted significant outreach
efforts, which ultimately led to meetings with representatives of the civil aviation and air
traffic services authorities from Australia, Canada, Germany, New Zealand and the United
Kingdom. The study group also met with representatives of financial institutions such as
Morgan Stanley, Bankers Trust, and Marsh McLennan. The study group sought comments
from various Department of Defense organizations, the National Academy of Public
Administration, the Tennessee Valley Authority and other government corporations, held
listening sessions with the aviation community and arranged for presentations by members of
the National Airline Commission and the National Performance Review. The EOC also
conducted a public meeting on February 22, 1994 to provide interested groups and the public
an opportunity to comment on its proposals. A more complete discussion of these outreach
activities is contained in Section 7 of this report.

1.3 Report Organization

The report contains the results of six months of effort by the EOC, Task Force and
Working Groups. This report provides the EOC recommendations and also provides a
source of information on the issues and deliberations that led to these recommendations. The
report is organized into the following sections:

. Section 2: The ATC System and Need for Change--Describes the existing
ATC system and the need for change, and provides an overview of a
government corporation;

° Section 3: Compelling Reasons for Restructuring ATC--Reviews the problems
under the current organizational structure and how these problems can be
resolved by creating a government corporation to provide air traffic services;

e Section 4: Models--Discusses the recommended structure of the ATS
Corporation and its relationship to FAA; also describes alternative
organizational models that were evaluated but not selected;

4 Section 5: Safety--Describes the safety considerations in establishing an ATS

Corporation, and how safety will be assured in the corporation, and the
relationship of the ATS Corporation to the FAA;
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Section 6: National Security--Identifies the role of the ATC system in national
security, describes support of the national defense mission, and discusses
existing FAA-DOD relationships;

Section 7: Outreach--Summarizes the outreach activities conducted during the
study by the EOC, Task Force and Working Groups;

Section 8: Governance--Describes how the recommended corporation will be
governed and reviews alternative governance structures that were considered
but not selected;

Section 9: Acquisition--Describes current acquisition system problems and
presents an overview of the recommended acquisition system;

Section 10: Personnel--Describes existing problems with FAA’s personnel
policies and practices and recommends personnel systems appropriate for an
ATS Corporation;

Section 11: Finance and Budget--Summarizes the existing budget and
financing system and the problems that this causes; recommends changes in
budget and finance practices;

Section 12: Business Plan Summary--Summarizes the business and financial
issues that must be resolved to achieve a financially viable ATS Corporation;
contains projections of the financial performance of the ATS Corporation;

Section 13: International ATC Precedents--Describes the experience of other
countries in restructuring their ATC systems;

Section 14: U.S. Government Corporation Precedents--Reviews the
experience of other U.S. Government Corporations;

Section 15: Review of Prior Studies--Provides a synopsis of the reports of the
National Performance Review and the National Airline Commission, and

summarizes other studies that have examined changes in the structure of the
ATC system; '

Section 16: International Obligations--Describes how international obligations
can be met by an ATS Corporation;

Section 17: Transition--Describes the activities that will have to be undertaken
during the transition to an ATS Corporation and during its start-up.
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A series of attachments contains materials to supplement the analyses and
information in the main body of the report:

- Attachment A lists the members of the EOC and Task Force;

- Attachment B contains a summary of the Flight Safety Foundation’s
analysis of safety issues;

- Attachment C provides data to support the allocation of FAA’s costs to
specific air traffic services;

- Attachment D contains a summary of the analysis of the costs and
benefits of accelerating ATC system investment; and,

- Attachment E contains year-by-year projections of the ATS
Corporation’s financial performance.
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1 Th

2. THE ATC SYSTEM AND THE NEED FOR CHANGE

AT em

The U.S. operates a unified air traffic control system, to serve the needs of both civil
and military aviation. While FAA manages the system, ATC services are provided by both
FAA and the Department of Defense (DOD). Broadly, the ATC system consists of air
traffic control and flight services facilities, navigation and landing aids, the staff to operate
and maintain existing facilities, and the staff that conducts research into future ATC systems,
develops these systems, and brings new ATC equipment into service. In FY1993, support of
~ the ATC system required about 70 percent ($6.3 billion) of FAA’s total budget and about 85
pexcent of its total personnel (full-time equivalents).

The U.S. operates the largest ATC system in the world. Fourteen of the world’s 15
busiest commercial airports (in terms of commercial aircraft operations) are in the U.S.
(London-Heathrow ranks 12th.) The U.S. has about one-half of the world’s air traffic
activity. The ATC system provides about 600,000 air traffic control services per-day,
including activity at FAA and DOD facilities. The major types of air traffic control facilities
include the following:

Air Route Traffic Control Centers (ARTCCs)--FAA operates 21 ARTCCs,
which provide radar separation for aircraft flying at higher altitudes between
terminal areas. Centers handled about 38 million aircraft in FY1993. FAA
also provides oceanic air traffic control services.

Terminal Radar Approach Controls (TRACONs)--FAA operates 167 radar
approach control facilities, which provide separation services for aircraft
operating in busy terminal areas. TRACONSs handled about 53 million
operations in FY1993. FAA establishes radar approach control services when
activity levels support such a facility. FAA has begun a program to
consolidate existing TRACONSs into Metropolitan Control Facilities to reduce
the cost of operating these facilities, and to provide more effective
coordination in high traffic locations. This is being accomplished as facilities
are modernized. DOD operates 63 radar approach control facilities which
serve both civil and military traffic.

Air Traffic Control Towers (ATCTs)--These facilities control aircraft on the
airport surface and landing or taking off at the airport. FAA operates 402 air
traffic control towers, which had 60.1 million operations in FY1993. About
one-half of the tower operations were at facilities that also had primary
approach control; the other half were at Visual Flight Rule (VFR) or non-radar
towers or towers with secondary approach control services. In addition, the
FAA contracts-out low activity towers. There were 27 contract towers, which
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handled a total of 1.7 million operations, in FY1993. DOD control towers
serve mostly military installations, but they are a part of the national ATC
system.

o Flight Service Stations (FSSs)--Flight service stations, which serve principally
general aviation, provide flight plan filing and pre-flight weather briefing
services. FSSs also remain in contact with flights to provide updated weather
information and to provide advisory and other services. FAA is completing
consolidation of existing FSS facilities into automated flight service stations
(AFSS). At the end of FY1993, FAA operated 59 AFSS facilities and 74 FSS
facilities. When consolidation is complete, FAA will operate 61 AFSS
facilities, and 31 auxiliary FSS in locations with unique weather or operational
characteristics. FAA also provides some flight services to pilots via call-in
computer in its direct user access terminal system (DUATS). FAA produced
37.2 million flight services and 11 million DUATS transactions in FY1993.

2.1.1 The Use of FAA ATC Services

FAA provides ATC services to a broad spectrum of users. For example, air carrier
users can be subdivided into passenger and cargo flights, domestic and international flights,
and scheduled and non-scheduled flights. However, activity is measured at FAA ATC
facilities for four major user types: air carrier, commuter/air taxi, general aviation and
military. Figure 2-1 shows the distribution of activity for the four major user types at each
type of ATC facility in FY1993. Air carriers account for almost one-half of the total activity
at ARTCCs. General aviation (GA) use of the en route system is predominantly by larger
and more sophisticated GA aircraft that are equipped to operate under instrument flight rules
(IFR) and typically operate with IFR flight plans.

Figure 2-2 shows the percentages of GA aircraft and flight hours operated under IFR
flight plans. Only two percent of the hours flown in single-engine piston aircraft with three
or fewer seats are under IFR flight plans, whilé 97 percent of the hours flown by turbojet
aircraft are under IFR flight plans.

According to FAA’s most recent forecast, the projected increase in ARTCC use is not
constant across the user groups.'! The total growth in ARTCC activity for each of the major
user types over the FY1993 to FY2005 time period is estimated to be:

'FAA Aviation Forecasts: Fiscal Years 1994-2005, Report No. FAA-APO-94-1, March 1994,
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Figure 2-1
Services Provided by FAA Facilities by User Group
ARTCC Handles

(millions)
Air Carriers 18.7 499%

TRACON Total Operations

(millions)

Commuters 10.23 19.2% Air Carriers 14.6 27.5%

Commuters 6.2 16.5%

i Military 462 8.7%
Military 5.1 13.6% :

GA 75 200% GA 237 44.6%

£-C

1993: 37.50

1993: 53.15
ATCT Operations FSS Flight Services
(millions) (millions)

Commuters 213 7.7%

GA 2429 87.6%

1 Air Carriers 0.31 1.1%
] Military 1.00 36%

Commuters 1.3 3.5%

Air Carriers 0.3 0.8%
i Military 0.7 1.9%

5 GA 349 938% g

1993: 27.73

1993: 37.2
Source: Tabulated from FAA Air Traffic Activity Database.



Figure 2-2

GENERAL AVIATION USE OF IFR FLIGHT PLANS

—

Total IFR Flight Plan
Percent of
Total
Number of Number of | Number of Percent of
Active Active Active Total Hours
Aireraft Type Aircraft [Hours Flown|| Aircraft Aircraft  |Hours Flown Flown
FIFM Wing - Piston
1Eng.: 1-3 seats ' 52,524 5,659,846 3,133 6.0% 118,737 21%
1Eng.: 4+ seats 91,046 | 12,393,505 39,872 43.8% 2,174,376 17.5%
2Eng.: total 18,451 3,171,634 14,951 81.0% 1,485,067 46.8%
Total Piston 162,107 21,229,172 57,974 358% 3,778,393 17.8%
Fixed Wing - Turboprop 4,704 1,477,508 4,065 86.4% 1,043,405 70.6%
Fixed Wing - Turbojet 4,022 1,072,292 3,896 96.9% 1,039,703 97.0%
Rotsrcraft
Piston 2,211 414,119 16 0.7% 930 0.2%
Turbine 3,541 1,866,326 233 6.6% 12,361 0.7%
Other 7,836 409,872 93 1.2% 4,585 1.1%
Total 184,424 26,469,280 Il 66,281 35.9% 5,879,377 22.2%

Somrce: General Aviation Activity and Avionics Survey, Calendar Year 1992,

Prepared by FAA Office of Aviation Policy, Plans and Management Analysis
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Air Carrier--25.8%;
Commuter/Air Taxi--50%;
General Aviation—17.6%;
Military--4.2%.

Total TRACON activity for FY1993 is also shown in Figure 2-1 for the four user
groups. General aviation accounts for about one-half of TRACON activity. The projected
growth rates for the use of TRACON facilities by user group are approximately the same as
for ARTCCs because each facility types handle different parts of the same IFR aircraft
flights.

The most active air traffic control towers are at airports that are served by TRACONs
for approach control services. However, there are a large number of VFR towers that have
only secondary approach control services. Figure 2-1 shows the activity at VFR towers in
FY1993. General aviation accounts for almost 90 percent of the activities. Total general
aviation hours flown are expected to grow by 12 percent over the FY1993 to FY2005 time
period, or about one percent per year.

FY1992 activities by user group at flight service stations are also shown in
Figure 2-1. Almost 95 percent of FSS services were used by general aviation. FAA
forecasts show that conventional flight services (flight plans, pilot briefs and aircraft
contacts) are projected to decline by about nine percent over the FY1993 to 2005 time
period. However, DUATS transactions are projected to increase by about 80 percent over
the same period.

The projections of future activity show that growth will be concentrated in those
facilities which serve primarily IFR traffic. Low growth or declines in activity are projected
for those facilities which serve VFR traffic. Higher growth rates are projected for air carrier
and commuter/air taxi users than for general aviation and military users.

2.1.2 ATC System Costs

As shown in Section 12 of this report, the costs of the ATC system comprised facility
operations and maintenance, equipment acquisition, research and development and overhead.
These costs amounted to about $6.3 billion in FY1993. The total costs for the individual
facility types in FY1993 are estimated as follows:?

ARTCCs--$3.1 billion;
TRACONSs--$2.5 billion;

VFR Towers--$211 million;

Flight Service Stations--$385 million.

’Estimates of FAA costs by ATC facility type are from an update of the 1986 FAA Cost Allocation Study.
The methodology used to prepare these estimates is discussed in Attachment 3 of this report.
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The acquisition and maintenance cost of en route and terminal navigation aids are included in
ARTCC, TRACON and VFR Tower costs, respectively.

2.2 The Need for Change

The FAA is an integral part of the U.S. aviation industry, which includes aircraft
manufacturers, airlines, airports and other aviation companies. The aviation industry is a
- kading exporter and employer; in 1991, civil aviation provided over three million high-
quality jobs and its employees earned almost $100 billion.} The aviation system is a vital
mational resource, essential to economic progress for the nation’s citizens and businesses and
in linking the U.S. to an increasingly global economy.

Combined with the diligence of the industry and its workers, FAA regulations,
mrveillance and standards have ensured that the U.S. aviation system is one of the safest
transportation networks in the world and have supported the efficient expansion of American
aviation. In 1993, the major carriers reported a total of 22 accidents--most of them minor--
with no fatalities. The current accident rate for air carriers has stabilized at such a low level
that a single accident can significantly change the reported accident rate. Commuter airlines,
motwithstanding two recent accidents, continue to show a marked improvement in their safety
record.  General aviation also had its safest year on record, with accidents and fatalities each
down about five percent from the 1992 levels.

In view of this excellent safety record and the steady growth of the aviation system,
why are so many voices calling for fundamental change in the way FAA operates? They are
deing so because the system is operating under constraints that unduly limit its ability to
peovide needed services as safely, efficiently and cost effectively as it should. These
Emitations are significant today and will be more important in the future as increasing air
tnaffic places additional demands of the ATC system.

The U.S. aviation system is on the verge of a technological revolution similar to that
brought about by the introduction of jet aircraft some 30 years ago. Global navigation
systems, satellite communications, data link, and ATC automation will provide tremendous
savings to aircraft operators of all types through (1) more direct routings that save fuel and
) from reduced in-trail separation that will increase en route capacity. These savings will
make our industry more competitive, and will directly benefits consumers, who now
witimately pay for the system’s inefficiencies. The FAA is projecting a 39% growth in
passenger traffic within the decade, reaching 700 million a year by 2001. The ATC system
must be able to respond. However, technological constraints raise serious questions about its
ability to continue to perform as it has. '

3 The Economic Impact of Civil Aviation on the U.S. Economy UPDATE *91. Wilbur Smith Associates,
Apnl 1993.
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Reform of the existing structure is needed for the ATC system to meet these
challenges. The questions is whether incremental change will suffice or whether more
fundamental change is needed. This section first examines whether internal reform is likely
to produce an acceptable solution to ATC problems and then looks at more significant
change.

Evaluation of Internal Reform of the FAA

There appears to be broad agreement that the FAA faces major challenges, and that
some type of reform is necessary. The EOC believes that this is a key point of consensus,
and represents an important base that can be built upon. The question then becomes not
whether to try to solve the ATC system’s problems, but how that objective can best be
accomplished. One approach to the problems confronting FAA would be to introduce
reforms within the FAA’s existing organizational structure. This approach would have the
advantage of begin carried out "within the system.”

Under this approach, air traffic control would remain under the FAA, and the FAA
would retain its current status and responsibilities as a Federal agency within DOT.
However, changes would be made through the implementation of selected reforms in the
areas of procurement, personnel and budget. These changes can be thought of as "building
blocks," each of which could provide limited benefits to the FAA and the ATC system. The
more blocks that are added, the greater the benefits.

Personnel--FAA managers and employees must work with 47,200 pages of personnel
laws and regulations. There are a number of measures that could be taken to reform existing
laws and regulations to improve the FAA’s personnel system. These measures include:

" Creating a more flexible recruiting, selection and placement system exempt
from Title § of the U.S. Code and administrative restrictions on employment
levels.

. Developing a compensation system that permits flexible salary-setting within

expanded pay ranges exempt from Title 5 and the 150 separate sections of
Federal pay statutes that govern pay matters. That would permit broad-
banding of pay levels, providing greater flexibility to move employees into
different jobs without changing compensation, as well as to determine
appropriate pay levels,

s Designing a performance management system exempt from Title 5 and other
administrative restrictions.

. Creating a flexible labor relations system exempt from the Labor-management
provisions of Title 5, allowing greater employee input.
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One approach would be to exempt FAA fully from the provisions of Title 5 of the
U.S. Code. Another approach would be to exempt FAA from specific sections within Title 5
that cover these areas. These include:

Chapter 31: Authority for employment

Chapter 33: Examination, selection and placement (except for the section
3333 prohibition of strikes)

Chapter 34: Part-time career employment

Chapter 35: Retention preference, restoration and reemployment

Chapter 43: Performance appraisal

Chapter 45: Incentive awards

Chapter 51: Classification

Chapter 53: Pay Rates and systems

Chapter 55: Travel, transportation and subsistence

Chapter 59: Allowances

Chapter 61: Hours of work

Chapter 63: Annual and sick leave

Chapter 71  Labor-Management relations

Chapter 72 Anti-discnimination

Chapter 73  Suitability, security and conduct (except section 7311 prohibiting
strikes) _

Chapter 75  Adverse actions

Chapter 77  Appeals

Chapter 79  Services to employees.

These steps would permit the FAA to provide incentives for increased productivity, to
pay employees based on performance and improve the management of the workforce.

Procurement--There are a whole host of procurement laws and regulations that affect
the FAA’s ability to acquire technology in a timely, value-conscious and cost-effective
manner. Many of the laws and regulations, designed with the best of intentions, combine to
produce a rigid, burdensome and time-consuming acquisition approval process. These
procurement statutes and regulations include, but are not limited to the:\

Federal Aviation Act

Brooks Act

Competition in Contracting Act

Federal Acquisition Regulations

Small Business Act

Office of Federal Procurement Policy Act
Regulations for Construction, Services and Supplies
Real Property and GSA regulations

Procurement Protest Act

Economy Act

Other Administrative Acts and Executive Orders.
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The 10,500 pages of procurement laws, rules and regulations create numerous
obstacles to the efficient updating of air traffic control technology. The procurement reform
"building blocks" would include relief from certain of the more restrictive statutes and
regulations.

For example, the Brooks Act authorizes the General Services Board of Contract
Appeal, among other things, to consider bid protests regarding federal information
technology procurements. FAA has faced an average of 10 of these protests annually.
Although FAA has won 90 percent of those protests, the process has delayed important
acquisitions. More importantly, it has created incentives to go slowly and painstakingly
through the procurement process in order to avoid protests, rather than providing incentives
to get new technology in place quickly and efficiently.

The Competition in Contracting Act requires FAA to solicit and evaluate bids from all
potential vendors, regardless of their qualifications or expertise in providing a given product.
The inability to limit bidding on certain specialized pieces of technology wastes time and
resources, and the modernization of FAA’s air traffic control technology provides a prime
example. In addition, the Competition in Contracting Act also requires competition at each
stage in the life of a program. While the overall goal of encouraging competition is
Iaudable, the result may be to change vendors mid-stream during a project. This can result
in added delays as the new vendor gets up to speed, and a loss in continuity.

Feddral Acquisition Regulations (48 C.F.R.) can preclude FAA from using its
expertise in making timely programmatic and business decisions. The FAR forbids
comparison of bidders’ proposals, making it difficult to consider key differences between
proposals. that inhibits FAA’s ability to select the best product for the price, and negotiate
the best deal possible. '

Relief from some or all of the provisions of Federal procurement law and regulation
discussed above would help the FAA improve the efficiency of its procurement process.
However, in order to provide a truly significant change in FAA’s ability to modemize the
ATC system, these changes would need to be combined with the substantial changes to the
budget process.

Budget--As GAO and others have noted in their reports on FAA, FAA'’s budget has
grown significantly during the last decade, and the amount of funding it received for capital
projects (in its "Facilities and Equipment” appropriation) has doubled. Consequently, some
observers do not believe that FAA's budget is in need of reform. But the ATC system'’s
"budget problem” is not about the amount of funding that FAA has received in any given
year since FY85. It revolves around the annual appropriations process, and the difficulties it
causes for a high-technology, capital intensive organization. The EOC concludes that there
are three reasons why the Federal budget process creates a problem for FAA.

First, although the FAA’s annual budget has grown significantly during the last decade, when
viewed from a longer-term economic perspective, FAA’s infrastructure had been
underfunded for many years before that. The mid-1980’s represented a period when funding
for FAA was increased in an attempt to "play catch up" for decades of underinvestment by
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replacing the outdated equipment of the 1940’s, 1950, and 1960’s. As has been noted
elsewhere in this report, in spite of those funding increases, the ATC system is still saddled
with generations of outdated technology.

Second, as GAO indicates in its recent testimony before the House Appropriations
Transportation Subcommittee on FAA (April 19, 1994 testimony by Kenneth Mead), the
years of growth in FAA funding appear to have come to an end. The spending limitations
and reductions required to decrease the Federal budget deficit have resulted in the prospect of
"almost no-growth budgets for the foreseeable future”, and the trend is likely to continue
(Mead, 4/19/94, page 25). The dramatic growth in the cost of projects like AAS may also
crowd out other FAA capital projects (Mead, 4/19/94, page 2). The EOC believes that it is
unrealistic to believe that FAA will be able to replace the ATC system’s outdated
infrastructure in this fiscal environment.

Third, the year-to-year appropriations process creates a level of uncertainty, which
makes it very difficult to design a capital investment strategy and stick to it. More often, it
forces an agency to focus on contingency planning instead of long-range planning. Clearly,
that inhibits the FAA from executing a technology-intensive capital investment program.

There are a number of possible reforms to the Federal appropriations process that
could help FAA. These include:

. Reducing the number of line-items and appropriations, providing
greater flexibility to shift funds in response to changing circumstances.

" Eliminating earmarks.
. Establishing a multi-year budget for FAA capital investments.
. Establishing a "revolving fund" for ATC, using existing aviation taxes

as the funding source, so that the ATC system would not need to rely
on the annual appropriations process.

Any of these reforms would be helpful. The first two would provide FAA two would
provide FAA with greater latitude in the use of its overall funding. The latter two would
create greater certainty for long-range capital planning. However, no Federal agency has th
ability to use long-term financing for capital investments, which a government corporation
could. That would be a key advantage for a corporation, which no government agency
currently enjoys.

Conclusions on Internal Reform of FAA--The reforms listed above represent the \\\}\
personnel, procurement and budget process "building blocks" that could be used to reform \))2}/\/
the FAA within its existing organizational structure. Each building block that is adopted ’
would help improve the performance of FAA and the ATC system. However, making the
kinds of bold, fundamental reforms that are required through a piecemeal, incremental ‘
approach will be extremely difficult. In the EOC’s judgement, the likelihood of eliminating

2-10 April 22, 1994-DRAFT




a sufficient number of the obstacles to the system’s improved performance within the existing
structure is poor. Implementing only personnel reforms, or only procurement reforms, or
only budget reforms, would address only part of the larger problem.

A comprehensive, coherent approach is necessary to fully address the needs of the
ATC system and the aviation system’s customers. The EOC concludes that the most
effective way in which to fundamentally change the ATC system is by taking it out of the
existing structure of Federal procurement, personnel laws and regulations, and to remove it
from the Federal budget appropriations process. :

2.2.2 Development of a Government Corporation

The EOC recommends the creation of a federal corporation for air traffic control as a
solution to meet the challenge that faces U.S. aviation. In addition to alleviating the
acquisition, personnel, budgetary and oversight restrictions enumerated by the NPR, creating
a government corporation to operate, maintain and modernize the ATC system would lead to
more business-like operations, acceleration of capital investment in the ATC system and
better meet the technological and operational needs of the aviation community.

Of course, most government agencies are affected to some degree by the restrictions
outlined by the NPR, which has proposed a wide-ranging series of reforms of government to
address those problems. Although these reforms would clearly help, many are designed to
address the problems of agencies that do not have operational responsbilities. FAA is unique
in its functions and requires a broader set of changes. FAA has tried internal restructuring
again and again without success. FAA has attempted 24 reorganizations in the last decade
without solving its fundamental problems. Only one of these undertook a fundamental rather
than incremental organizational change--the transfer of National and Dulles airports to a
regional authority. That transfer has been very successful, and could serve as a model for
other fundamental changes. In addition, although various legislative efforts have provided
limited relief, they have not addressed the basic problems facing the ATC system.

ATC is different from other government activities because of its operational nature
and that there is a pressing need for an immediate restructuring of ATC into a government
corporation. It recommends the establishment of the United States Air Traffic Services
Corporation (hereinafter the ATS Corporation) to provide air traffic services and a continuing
government agency to provide regulatory oversight of the corporation. Such a restructuring
would provide substantial benefits to users and consumers and reductions in appropriations
from the general fund, and would improve aviation safety.* In fact, by removing the
constraints on the ATC system imposed by the current structure, the EOC concludes that
safety will be enhanced as new technologies are implemented more quickly, personnel are
able to work more efficiently, facilities can be staffed as needed, and long-term planning and
program management are improved. Compelling reasons for making changes in the structure
and operations of the ATC system are discussed in Section 3 of this report.

“Safety issues related to restructuring FAA are discussed in Section 5 of this report.
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2.3 Qverview of vernment ion

The Government Corporation Control Act (GCCA) of 1945 established general
procedures to govern the management of government corporations. The Act’s purpose was
to make the corporations accountable to the Congress for their operations while giving them
the flexibility and autonomy needed for their commercial activities. The general impact of
the GCCA was to replace Congressional oversight, exercised through the appropriations
process, with annual business/financial management reporting and audit requirements. A
government corporation may be excluded from all or part of the Act. The Act and the CFO
Act, which superceded parts of the GCCA, established the following general requirements
for wholly-owned government corporations:

. The corporations must prepare and submit a business-type budget to Congress.

. The corporations’ budgets are not subject to the traditional appropriations
process. Although Congress "considers” their budgets, the corporations are
not prevented from either carrying out and financing their activities as
authorized under another law, or from making commitments without fiscal
year limitations.

. Audits of their financial statements are to be conducted by the corporation’s
' Inspector General or by an independent external auditor, as determined by the
head of the corporation. The General Accounting Office (GAO) may conduct
an audit at its option; when that occurs, the corporation may, if it so chooses,
use the GAO audit that year in lieu of an independent audit.

There is no general definition or model of a government corporation. These
organizations differ significantly with respect to ownership, their relationship to the President
and Congress, their financial and budgeting status and their reporting and audit requirements.
Conceptually, some have no relationship with the Executive Branch and operate outside most
of the laws and regulations that govern the activities of federal agencies. Others have been
afforded very limited exemption from these laws and regulations and report directly to a
Cabinet Officer. The extent to which the governance structure of a particular corporation
differs from that which typically governs the operations of federal entities is determined by
or reflected in its enabling legislation. Section 14, which provides information on 45 existing
U.S. government corporations, illustrates this diversity of governance structures.

The National Academy of Public Administration has identified attributes that justify
establishing a government corporation. Key among these are the following:

° The agency deals with the public as a business rather than as a sovereign; and,

. Users, rather than taxpayers, are expected to pay the costs of providing
services. :
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A government corporation is suited to these situations because it would allow more
flexible, businesslike operation, financial control and planning than typically is possible
within a government agency. A government corporation also would permit the development
of acquisition and personnel systems that are tailored to the needs of the entity and which
differ from those used in government departments.

The EOC believes that air traffic services fit the accepted definition of activities that
justify the establishment of a government corporation. Section 4 describes the key attributes
of the government corporation that the EOC recommends be established to provide air traffic
services, and the corporation’s relationship with FAA.
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3. COMPELLING REASONS FOR RESTRUCTURING ATC
AS A GOVERNMENT CORPORATION

3.1 Introduction

The EOC conducted an in-depth assessment of organizational options for -
restructuring ATC. The EOC concluded that the best way to achieve the goal of re-
inventing the ATC system is to establish a governmeni corporation to maintain, operate
and modernize it. The EOC believes there are compelling reasons to take this step and
that & should be taken immediately. The principal reasons for establishing the ATS W
Corporation include the following:

. The ATC system is supported by equipment from the 1950s and 1960s that
is long past its original life expectancy and functionally obsolete;

. Operating under government rules and procedures, FAA has been unable
to implement new technology quickly. Doing so would offer tremendous
cost savings to the users of the ATC system;

. A government corporation would be able to invest in projects that have
large user benefits without being constrained by overall government
spending or deficit reduction considerations;

. FAA needs to be able to borrow from private capital markets to finance
the acceleration of system modernization;

. FAA has fundamental problems in acquisition, finéncing and personnel that
are unlikely to be resolved if FAA remains a government agency; and,

. A government corporation can be streamlined to provide business-like
incentives to improve the provision of ATC services and to increase
efficiency.

The benefits of creating the ATS Corporation are significant. This section
discusses the factors that drive the need for change and why the establishment of a
corporation to provide ATC services is the best way to meet those needs.

3.2 Economic and Technological Factors

The changing economics of the aviation industry and rapid technological
innovation in navigation and air traffic systems have created a sense of urgency for
restracturing the ATC system.
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3.2.1 Economic Impact of Technological Change on the Aviation Industry

The ability of the ATC system to provide efficient and safe separation services,
using the most modern technology available, is vital to the economic health of the
aviation industry. As it exists today, caught in a tangle of federal regulations and
procedures, FAA cannot meet the current demands of the aviation industry and faces
increasing problems in meeting future demands.

Of particular importance to the aviation industry is the timely implementation of
advanced technology solutions to their problems. The Global Positioning System (GPS)
is a prime example of an emerging technology whose swift implementation would provide
great benefits to users. GPS-equipped aircraft would save fuel by flying more direct
routes. GPS will also increase en route capacity by permitting the reduction of in-trail
separation and by providing more accurate tracking of oceanic flights. These savings
would make our industry more competitive and would benefit consumers as well.

The economic impact of these changes would be very significant. An airline would
save 70 cents (at current prices) for each gallon of fuel that an aircraft does not burn
because of more direct routes provided through satellite-based systems combined with
ATC automation procedures. An airline could save as much as $300,000 per aircraft per
year, an annual savings of $120 million for a 400 aircraft fleet. Additional savings would
accrue from the increased cargo capacity made available by reduced fuel requirements
(at seven pounds per gallon of fuel and at a current estimate of $3 in revenue per pound
for air cargo) and from increased aircraft utilization.

Experimental flights using the National Route Plan offer evidence of additional
benefits from direct routing. That program permits about 300 aircraft each day to fly
direct routes between some 100 city pairs that are 1500 miles or more apart. If the
savings realized by these experimental flights were extended to the entire U.S. airline
fleet, savings of approximately three percent of aircrew costs and maintenance could be
realized.

These examples indicate that the possible cost savings from direct routing would
approach $l billion annually when applied to the entire industry. These savings could be
retained by airlines as increased profits or passed on to their customers. Increases in
profit would significantly bolster the financial health of the industry. More efficient air
traffic services would also provide significant savings to passengers, who would see a
reduction in lost time and productivity; in turn, this would make air travel more
attractive. These benefits cannot be realized, however, until the air traffic management
system is upgraded--and at this point FAA is the weak link in the technological
revolution.
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3.2.2 Economic Impact of Technological Change on FAA

Today’s aviation industry is facing a technological revolution, while much of the
ATC system is supported by equipment from the 1950s and 1960s that is long past its
original life expectancy. Maintaining this obsolete equipment makes FAA the world’s
largest buyer of vacuum tubes. ATC facilities use thousand of vacuum tubes each year,
although the last U.S. manufacturer ceased production in 1987. Tube availability and
reliability are becoming serious problems. Certain tubes are manufactured by a single
company, leaving FAA with a tenuous supply system. FAA also faces problems in
finding technicians to maintain this older equipment. As current electronics technicians
retire, FAA’s ability to service and repair this equipment is continually diluted. Newly-
hired technicians have not generally been trained to maintain older equipment and must
therefore be retrained in vacuum tube technology. This training is conducted by
experienced technicians since the original manufacturers in some cases no longer exist.

The contrast between the technology now used in aircraft and that still used at
ATC facilities underscores the efficiency of a corporate structure. For example, on-board
radar displays are far more sophisticated than those used in ATC facilities across the
country. These cockpit displays provide pilots with detailed information on weather that
is not readily available to controllers. This technology has been available for years but is
not used by FAA ATC facilities. As a result, controllers often rely on pilots for
information, which they then use to route aircraft.

The Air Transport Association and the airlines have stated repeatedly that FAA is
having serious problems in keeping up with technological developments. For example,
the airlines are cautious about buying new air navigation equipment offered by aircraft
manufacturers because they don’t believe the FAA will be able to make timely delivery
on its end of system needs. They cite many examples of planned capabilities that were
delayed for years or were finally overtaken by advancing technology: The Precision
Runway Monitor program and the Microwave Landing System are just two examples.

Accelerating the transition schedule for system modernization would require
additional funding estimated at $5.1 billion through FY2005. If this investment were
made, additional benefits through FY2005 with a 1996 net present value estimated at
$11.3 billion would be realized. The estimated benefits of increased investments are
discussed in greater detail in Section 12 of this report.

Unlike the previous decade, where federal spending grew, current and future
budgets are severely constrained by efforts to reduce the deficit. The FAA is already
facing the effect of these budget restrictions. It is not likely that the additional funds
required to accelerate the transition to satellite-based ATC would be available from the
traditional appropriations sources over the next several years. In a time of increasing
competition among federal agencies for scarce federal resources, financing a modernized
infrastructure for aviation by borrowing from the private market within the scope of best
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business practices today becomes an attractive alternative. A corporate structure, with its
ability to leverage resources to raise capital, initiate contracts rapidly and adjust to
changing workforce requirements as necessary, can provide such mechanisms.

3.3 Restructuring the Air Traffic Control System

The NPR report recommended sweeping, comprehensive change for all of
government. Other government agencies, like FAA, are affected by rigid acquisition,
financial, personnel and oversight problems. The EOC believes the ATC system is
different from other government activities and that its problems cannot be solved through
government-wide reforms. Although many problems could be addressed through piece-
meal reform, this would be a time-consuming process, with some uncertainty as to what
actual changes would be made. There is a clear need for change—not only in specific
procedures but in people’s attitudes as well. Much could gained from the synergy of
making needed changes as part of a comprehensive strategy.

3.3.1 What Makes ATC Unigue

What makes ATC unique among government services is the responsibility to
provide, maintain and operate a safe, orderly and expeditious system, international in
scope and serving both civil and military users. The U.S. ATC system controls substantial
amounts of oceanic airspace, and has a leading role in developing worldwide standards.
ATC is the only non-defense governmental service operating 24 hours a day, 365 days a
year, providing critical services that affect a significant segment of the national economy.
ATC personnel separate and control more than 170,000 aircraft operations each day and
maintain more than 8,500 navigation and surveillance aids used to guide and track
aircraft.

In many respects, the ATC system is more like the private compamcs that FAA
now regulates than it is like the rest of FAA.

The efficient operation of the ATC system and the agency’s ability to meet future
demands on that system are essential to the health of the aviation industry. The rules and
regulations that FAA promulgates and the pace at which it deploys new technology have
a direct influence on the day-to-day operation and the financial well-being of the industry.
The interdependence of the airlines and the ATC system was highlighted by the National
Commission to Ensure A Strong Competitive Airline Industry in its report:

. "To understand the central role of the air traffic control system in the operational
functioning and economic well-being of the airline industry, it is important to
recognize that virtually everything an airline does--from pushing off the gate and
taking off and landing airplanes, to selecting and changing flight paths--can be done
only with the prior approval of a federal air traffic controller. Thus, in a very real

3-4 April 22, 1994--DRAFT



sense, the federal government controls the production line of the U.S. airline industry.
In the history of American business, there has never been a major commercial
industry whose minute-by-minute operating efficiency was capped by the daily
operating efficiency of the federal government--except for the airlines."

Because of this unique operational role, ATC has long been recognized as
different from other governmental services by the media, the Congress and the public.

As noted earlier in this report, the Government Corporation Act specifically
identifies those activities that are more properly located in a government corporation.
The concept of a government corporation—-an entity with dedicated sources of revenue
and the power to leverage those revenues through issuing debt--makes sense for the ATC
system.

3.3.2 Deregulation of the Airlines

The aviation industry and FAA have received greatly increased attention since the
passage of the Airline Deregulation Act in 1978. Since airlines were the first
transportation industry to be substantially freed from government economic regulation,
the implementation of the Act was seen as a prototype for the deregulation of other
industries. The Act provided a new range of flexibility to the airline industry. As the
industry adjusted to and became familiar with the flexibility of the deregulated
environment, Congress, the travelling public, and the aviation community became
increasingly frustrated with the cumbersome procedures that prevented the ATC system
from quickly responding to the changing demands of the newly dynamic airline industry.

These concerns have prompted an almost continuous series of studies of the
structure and operation of the FAA, with a particular focus on ATC. Given that the
previously static regulated industry was now operating in the sometimes harsh light of
deregulation, there was an increasing cry for a more businesslike operation of the FAA.
Since 1985, seven major studies have recommended creating a government corporation to
provide ATC services, including Presidential commissions appointed by presidents from
each political party--the Aviation Safety Commission (1988) and the National Airline
Commission (1993). Finally, Vice President Gore’s study of improving government--the
National Performance Review--endorsed those earlier recommendations.

3.4 Problems as a Government Agency

- Internal changes in management and operations must accompany organizational
change. But FAA has fundamental problems in acquisition, financing, personnel and
governance that are unlikely to be resolved if the ATC system remains within a
government agency. Examples of problems under the current FAA structure that could
be solved under a corporate organization include:
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Acquisition Problems

The FAA acquisition process takes too long, lacks flexibility and accountability,
and results in products and services that cost too much. The statutes and regulations
that govern FAA--some 10,500 pages of instructions--inhibit the ATC system in the timely
acquisition of advanced technology equipment and result in the inefficient use of time,
people and money.

As shown in Figure 3-1, the average delay of implementation of NAS plan
projects is five years. All programs for which information is available have
been delayed for at least one year and up to 12 years. Further, the unit costs
for each project, with the exception of Airport Surveillance Radar, increased by
10 percent or more. The unit costs for the Voice Switching and Control
System have more than quadrupled.

Even a straightforward acquisition can take four years or more before a
contract is awarded, in part because the budget process is so slow and in part
because the selection process is so complicated. It takes two years just to get
an equipment replacement through the FAA, DOT and Presidential budget
process. Another two years are required to prepare the procurement request,
advertise the proposal, conduct a technical evaluation of offers, negotiate with
firms and award the contract. Prototype development and actual production
typically add another three years to the equipment delivery schedule.

The Advanced Automation System (AAS) is an excellent example of FAA's
problems in acquisition. The replacement of the vintage computers has met
with billion dollar cost overruns and years of delays. There are many reasons
for this system’s problems and Federal acquisition and budget processes
contributed to them. What is clear, however, is that a corporation’s users,
represented on the Board of Directors, would never have tolerated these delays
on cost overruns.

In contrast to FAA’s experience with AAS, Britain’s National Air Traffic
Services contracted with IBM Europe to design and install a $500 million
en route system that is on time and on budget. The British managers
attribute their success to their ability to use good business judgement in
making this acquisition, free from their government’s procurement system.

FAA spent $80 million conducting design competitions for the Host computer
contract, which called for off-the-shelf equipment. The production award for
all the Host computers was for only $191 million. It took FAA seven years
from the initial request to the final installation; in that time, the computers
went from being state-of-the-art to being technologically obsolete.
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Figure 3-1

CHANGES IN IMPLEMENTATION MILESTONES AND UNIT COSTS
FOR 12 MAJOR FAA PROJECTS

First-site Implementation Last-site Implementation
Years Delayed Years Delayed Percent Change in
Project 83 NAS - 92 CIP 83 NAS -92 CIP Unit Cost
Advanced Automation System 1 8 127%
Air Route Surveillance Radar 9 1 11%
Airport Surface Detection
iipment Radar 6 6 10%
Airport Surveillance Radar 4 4 -30%
Autormnated Weather
JObserving System 3 7 35%
Central Weather Processor 1 Not Available Not Available
Flight Service Automation
System 7 6 22%
Microwave Landing System 12 9 105%
Mode S 7 3 40%
Radar Microwave Link
lacement and Expansion 1 Not Available 38%
LTerminaI Doppler Weather
, . . 38%
Voice Switching and Control
System 6 5 444%
| Average 5 5

Source: Air Traffic Control: Status of FAA's Moderization Program, United States General Accounting Office, April 1993

* The Terminal Doppler Weather Radar project was not included in the 1983 NAS Plan.

Note: Cost data from 1985 and 1987 are used for the RLM Replacement and Expansion project and the Terminal Doppler
Weather Radar project, respectively, because earlier data are not sufficient to create a cost index.
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The aviation industry identified the need for additional instrument landing
systems (ILS) to reduce delays at airports in 1986. Money for the systems was
provided by Congress in the fiscal 1987 supplemental appropriation. FAA had
tried 10 award the contract to the sole historical supplier of ILSs, but because
of a protest by a potential competitor, FAA was forced into a lengthy
competitive procurement. The historical supplier was ultimately awarded the
contract, but the first ILS system was not installed until 1990.! FAA is
required to solicit bids from all potential vendors, even when only one or a few
are capable of delivering what is needed. This caricature of the competitive
process creates delays and increases costs.

Subject to best business practices, the ATS Corporaticn would be able to
buy the equipment it needs, from the vendor it prefers, when it needs to.

Financial Problems

Although a large share of FAA’s budget comes from user taxes, Congress must
still appropriate funds for operations and investments. The modernization of the ATC
system is delayed by FAA’s dependence on annual appropriations and the federal budget
process (including the pressures of the budget deficit.) FAA’s inability to make sufficient
investments imposes penalties on system users. Eliminating these penalties would more
than offset the cost of improvements.

ied how to remng\ﬂeet of flig Hn.gp\e;:ion aircraft, it
et

at purchasing new aircraft would produce a large n efit because
they would be markedly more fuel efficient and would require less
aintenance and training. Budget limitations prevented FAA from making
the most cost-effective purchase, and the final cost was increased by $6.7
million. In addition, FAA continued to use its aging and expensive ajrplanes
until they could be replaced.

The-ATS Corporation would be able to purchase any assets that it needs
for operati d whose cost can be justifi nancially. The ATS
Corporation would be able to use debt finaneing to replace obsolete and

'Airport Magazine January/February 1994, p. 67

?Airport Magazine, ibid.
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The ATS Corporation, with reliable funding from user fees, would never
threaten its paying customers with a cutoff of service.

Personnel Problems

FAA’s human resources systems lack flexibility. Its personnel, compensation and
incentive systems and rules are rigid, complex and over-proceduralized. They address
broad, government-wide concerns and do not directly support the ATC system’s strategic
objectives and unique needs.

. FAA cannot readily deploy its controller workforce to the facilities where they
are most needed or in response to changes in demand. This is due, in part, to
the fact controllers’ pay is determined by rigid federal classifications; controllers
at facilities with widely varying workloads receive the same rate of pay and can
be offered little incentive to move.

The ATS Corporation would be able to shift workers to where they are
needed and to negotiate pay rates that ensure that all facilities are staffed
adequately and none are over-staffed.

. In an era of rapid technological change, FAA will have to repeatedly create
new positions and reclassify personnel to meet its needs. But the process of
occupation change within the government is slow and ponderous. For
example, creating the new occupation category of Airway Transportation
System Specialist to maintain GPS equipment took six years. That is not
acceptable.

The ATS Corporation would be able to create flexible job classification and
compensation systems. Using a broad-banding pay system with fewer and
broader pay grades, managers will be able to quickly move personnel into (,f
different occupational categories when there is a business_reason to do so, -

> RSN

Governance Problems 7 %

FAA is unable to fully control its opéltional decisionmaking because of excesgive
external oversight by DOT, OMB and Cormgress. The current budget process, with fo
separate budget accounts involving numeyous line items, encourages micromanagemernt
and reduces FAA’s ability to meet changing needs by reallocating funds.

. The modemization of the Flight Service Station system was originally planned
to reduce the number of FSSs from 306 to 61 Automated Flight Service
Stations. Although FAA'’s analysis showed that there would be no reduction
in services provided to pilots and that the modemization would result in
substantial cost savings, Congress. prevented FAA from carrying it out.
Congress required FAA to obtain specrﬁc authorization to close each FSS and
subsequently failed to provide sujﬁczent permanent-change-of-station funds to

AN
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permit the transfer of employees to newly commissioned AFSSs. There are
now 59 AFSSs and 74 remaining FSSs.

The ATS Corporation would have the autonomy to plan and efficiently
carry out necessary modernization programs in a cost-effective manner,
justified by user demand, subject to FAA’s safety oversight.

3.5 Reorganization as a Government Agency

As noted above, the NPR report recommended sweeping changes for all
government agencies. In addition to that recommendation, however, the NPR report
specifically rejected the reorganization of FAA as a government agency and endorsed the
establishment of a government corporation to provide ATS services.

In an era of growing demand for services, rapidly changing technology and
increasing automation of ATC systems, the agency requires more flexible procedures to
be efficient. The ATC system should emulate the best practices of private industry and
be more responsive to all users of the aviation system.

The EOC concurs with the NPR report that reform within the existing system is
not enough. In the last 10 years there have been 24 different reforms and
reorganizations of FAA, none of which have significantly alleviated the acquisition,
financing, personnel and oversight problems of the agency. Only one of these
significantly affected FAA’s structure. This was the transfer of Washington National and
Dulles International airports to a regional authority. The transfer of the airports has
been viewed as a success by their workforce, airlines and their passengers and the
general public. Freed from federal budget constraints, the airports have been able to
undertake an extensive modernization program.

In fact, constant piecemeal reorganizations have disrupted on-going operations as
well as demoralized a highly skilled and dedicated workforce and FAA’s senior
management has spent far too much time trying to fashion stop-gap measures to address
ATC system problems rather than planning to meet the challenges of the future. If FAA
had acted on the recommendations of a decade ago that the ATC system be
restructured, instead of initiating another internal reorganization, the modernization of
the ATC system would be much further along.

3.6 International Precedents

New Zealand, Australia, Britain and Germany have already reorganized their
ATC systems as government corporations. The motivation in each case was to give the
air traffic service greater financial independence from government and to provide
incentives for the corporation to be more efficient in capital budgeting and financial
management.
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By operating their ATC systems on a businesslike basis, these countries have been
able to increase investment and more rapidly modernize the systems, while at the same
time reducing delays and/or reducing costs to users. There have been no safety problems
associated with these reorganizations--in fact, most of these countries say that safety has
been improved. Aviation professionals from every country that has corporatized ATC
functions believe that the changeover has been successful.

3.6.1 New Zealand

In New Zealand, the Civil Aviation Authority and the Airways Corporation believe
that separating the air traffic services and regulatory aspects has clarified roles and
helped to reduce costs.

The Airways Corporation replaced its 30-year-old radar and communications
system with a fully-integrated automated system while simultaneously constructing three
new air traffic control centers. The entire modernization project was financed through
borrowing on the commercial market and was completed on time and under budget.

The Airways Corporation has reduced its fees for ATC system users in two
consecutive years. In its first year of operation the corporation lowered its fees by 10
percent and in its second by another five percent. It will also pay a dividend of $2.5
million to the government. The chairman noted recently that "any profits above target
should be returned to our customers. We are conscious of our monopoly status and
therefore must not only be efficient but fair and equitable as well."

The Civil Aviation Authority also funded the installation of satellite avionics
equipment for much of the general aviation fleet to accelerate the transition to a
satellite-based system and the shut-down of the more expensive ground-based system.
Although equipping private aircraft with advanced equipment may seem to be an
inappropriate subsidy, the CAA determined that it would actually save money by doing
so and had the freedom to make that decision based upon its financial analysis and not
on the political impact.

3.6.2 Australia

In Australia, the Civil Aviation Authority both regulates and provides air traffic
services, but keeps funding of regulatory activities and air traffic control services clearly
separated.

In consultation with the aviation industry the Australian CAA has rationalized its
assets to meet service requirements and established a program to modernize the system
(after many years of delays an frustration as a government agency). Personnel costs were
reduced by flattening the CAA’s managerial structure.
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3.6.3 Britain

In Britain, safety regulation is provided by the Safety Regulation organization
within the Civil Aviation Authority and ATC services are provided by the National Air
Traffic Services. '

The British CAA’s relative freedom of capital budget planning has successfully
supported major modernization programs, although it has encountered governmental
restrictions in its borrowing authority this year. As a result, there are now proposals to
make the British ATC system more private to alleviate those government restrictions on
borrowing.

3.6.4 Germany

In Germany, ATC services have recently been restructured. Preliminary
indications are that the restructuring has significantly reduced delays. Much of this is
attributable to removing controllers from civil service so that they could be paid at levels
appropriate to their occupation. As a result, productivity has increased reducing delays.

3.7 Financial Benefits of Change

The restructuring of the ATC system as a corporation would result in reductions
in user taxes and in appropriations from the general fund. The accelerated investment
made that would be possible for a corporation would also produce an increase in user
benefits. The EOC estimates the following financial benefits from restructuring FAA:

. A reduction in the appropriations from the general fund of almost $16
billion from 1996 through 200S; and,

. An increase in benefits of $11.3 billion from accelerated investments.
These benefits are discussed in greater detail in the sections 11 and 12 below. The
substantial savings would come from using a number of new practices, including the

following:

. Using long-term debt to finance the acquisition of some equipment in the
modernization of the air traffic control system;

. Drawing down the uncommitted portion of the Aviation Trust Fund;
. Accelerating modernization to reduce operating costs; and,
. Moving away from the current practice of pre-funding investments to one

where costs are recovered over the useful life of the investment.
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3.8 Support for Change

The principal users of the ATC system--the commercial airlines--strongly support
the change to a government corporation. Airline traffic generates the vast majority of
the funds used to invest in and operate the current ATC system through the passenger
ticket tax. Those who work within the existing system--air traffic controllers, technicians
and support staff--advocate change and have been actively engaged in the development
of the ATS Corporation. They believe that a corporate structure would permit the
acceleration of system modernization, improve working conditions and enable them to
perform their jobs--ensuring the safety of almost 500 million passengers annually--more
effectively.

From FAA’s perspective, there is only a tenuous link between the tax receipts
paid into the trust fund and the level of services it provides. The tax rates are essentially
fixed by law. Total receipts rise or fall as a function of ticket sales. Funds must be
appropriated by Congress from the trust and general fund into a large number of
appropriation categories for FAA programs. Trade-offs and reallocations among
categories are limited to specific reprogramming amounts within FAA’s authority.
Reallocations above those limits require going back to Congress for specific authority.
Further, because tax receipts are used to fund all capital programs first and a fixed
“proportion of operating costs (currently 50 percent), there is little opportunity to trade
between capital and operating expenses. FAA has little latitude to find the most
productive use for the funds appropriated.

The current system effectively makes airlines tax collectors for the federal
government. Since user taxes bear little or no relationship to the real costs of producing
specific services, there is no link between what services are really needed, how they
should be produced, and what should be charged for them. If users see a direct
relationship between what they pay and the service they receive, there will be a natural
pressure to make the system more efficient and reduce costs for users, the government
and consumers.

3.9 Conclusion

The EOC believes that the ATS Corporation will maintain and improve FAA’s
high standards of safety and performance. Further, the EOC believes that without
greater flexibility in buying new technology, in recruiting a top-flight managerial and tech-
nical workforce and in planning long-term investments, the nation runs a serious risk of
jeopardizing the system it relies on today.

At a time when governments are being asked to do more with less, it is essential
that federal agencies focus on what they do best, examine alternative ways to deliver the
services that the public expects and to take a fresh look at whether the job can be more
effectively managed outside the federal bureaucracy. Air traffic control is precisely the
kind of critical commercial service that can be more effectively managed as a government
corporation. Developing a government corporation to provide air traffic services is in-
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tended to blend an existing dedication to public service with the entrepreneurial energy
and disciplined rationality of American business.
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4. RECOMMENDED STRUCTURE OF THE ATS CORPORATION

4.1 Introduction

A number of models were considered as the means to achieve the benefits of a
government corporation for the ATC system. The primary goals in developing any model
were to create an ATC structure to manage more efficiently the portions of FAA that provide
operational rather than public-policy services and to ensure the continued high level of ATC
system safety. One model stands out as the most effective option--an ATS Corporation
independent of FAA except for safety regulation, certain rulemaking authority and national
security. This model can be designed to meet the safety, security, development and
efficiency needs of the nation’s aviation system. Key issues regarding this model are
discussed in this section. Figure 4-1 shows a schematic of the models considered, with the
recommended model at the left side of the figure.

The EOC also considered three other corporate models and a streamlined FAA model.
The corporation models included an ATC Corporation with ATC safety regulatory
responsibility, an FAA Corporation, and an Airway Development Corporation with only
equipment modernization and maintenance responsibilities. The ATC model considered
including airport development investments with the corporation. The streamlined FAA
model assumed that all NPR recommendations would be implemented within the existing
organization. Because FAA has undertaken internal reform many times in the last decade
without solving its fundamental problems, the EOC directed the majority of its analysis to the
corporation models. A discussion of the models that were not selected is included later in
this section.

The EOC found that it was important to create an independent ATC function to
improve efficiency. It also found that the authority to manage airspace and resolve disputes
on safety and national security should be retained in a government agency. An ATS
Corporation under the regulatory oversight of FAA ensures system safety while allowing the
ATC function the independence to operate like a business.

4,2 Recommendation: An Air Traffic Servi tion F vernmen
Agency

In conducting its work, the EOC found the ATC system to be more like private sector
entities that FAA regulates rather than like the rest of FAA, of which it is a part. The EOC
recommends that an independent ATS Corporation be established that would be responsible
for controlling air traffic, maintaining ATC equipment, modernizing facilities, performing
research into future ATC system needs and supporting national defense activities. The ATS
Corporation would have delegated authority from the FAA Administrator to manage airspace
rulemaking. Currently airspace rulemaking procedures are coordinated with the following
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FAA offices: Airports, Flight Standards, Air Traffic, Airway Facilities, and System
Development. These organizations would be divided between FAA and the corporation, but
it is important to maintain the involvement of the interested parties in decisions about
airspace. The corporation would have the primary responsibility for developing airspace
regulations. The FAA would continue to give full consideration to safety and national
defense requirements.

As it does with respect to the hundreds of other entities it oversees, FAA would retain
its historical mission of ensuring safe and secure aviation, including its current regulatory
and safety functions, along with safety oversight of the ATS Corporation. It would also
manage the safety and security research and facilities and equipment, and the promotion of
airport safety and development including the Airport Improvement Program (AIP) and the
Passenger Facility Charge (PFC). Figure 4-2 provides a schematic of how the ATS
Corporation would relate to FAA and DOT.

The corporation would be accountable to the Secretary of Transportation, who would
retain oversight through representation on the Board of Directors and would have limited
direct control of the ATS Corporation through disapproval authority of rates and fees. The

.corporation would be free from day-to-day management by FAA or DOT. However, the
FAA Administrator could intervene in compelling safety or national security issues that are
unresolved. The Administrator would not be directly involved in the business of the
corporation but would have the authority to ensure safety, national security and adequate
coordination of airspace management decisionmaking. The corporation would be structured
to include many of the incentives of a business, such as the ability to borrow on private
markets, responsibility for paying liability settlements and the establishment of user fees.

4,.2.1 The ATS Corporation

The ATS corporation would be financially self-sufficient and supported by user fees.
It would be governed by a Board of Directors with 9 members. The Board would comprise
the CEO, Secretary of Transportation (or designee), Secretary of Defense (or designee) and 6
members appointed by the President and confirmed by the Senate. The appointed members
would represent commercial and noncommercial aviation interests, airports and labor. The
CEO would be selected by the Board. All non-designated Board members would serve five-
year staggered terms. The Board would have a permanent safety committee of three
members. Key issues for the corporation are discussed below:

o intaining Accountability for --The ATS Corporation would be
responsible for the safe and secure operation of the ATC system, subject to the
regulatory oversight of FAA. The ATS Corporation would receive the same
oversight regarding air traffic operations from National Transportation Safety
Board as FAA does today. The corporation would be responsible for
compliance with regulations, just as aircraft manufacturers ensure that aircraft
design and manufacture meet FAA standards today. This is done through a
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process of both detailed FAA review and self-certification by the
manufacturer. FAA has the authority to intervene at any point in the process.
Consistent with existing practices, the Administrator would have the authority
to intervene in compelling safety issues where they are unresolved between the
FAA and the corporation. The safety committee on the Board would be
established to place safety concerns at the highest level in the corporation.

Supporting the National Defense Mission--Under the ATS Corporation there
would be no break in the operation of the joint civil-military ATC system.

National defense interests with regard to Special Use Airspace and acquisition
would be protected and the existing authority of the Secretary of Defense
concerning the use of the national airspace system would be maintained. The
Department of Defense (DOD) would have input in the corporation via
representation on the corporation’s Board of Directors. The ATC system,
along with the FAA, would be transferred to DOD in times of crisis or war.
The corporation’s enabling legislation would require it to cooperate with DOD
on joint acquisitions of ATC equipment and in other areas.

Preserving Political Qversight--DOT would retain oversight of the ATS
Corporation through its representation on the corporation’s Board of Directors
and the Secretary of Transportation’s authority to disapprove the level of user
charges. FAA/DOT and Congress would also retain safety oversight through
the FAA’s authority to intervene in compelling safety and national security
issues.

The corporation would generally be subject to the Government Corporation
Control Act and would be required to submit an annual business-type budget to
Congress that would be subject to annual public review. The corporation
would have an annual financial audit performed by an independent public

accountant. *\ﬁ()‘\ﬂ ‘} .

Be Responsive to Users--Users would be represented on the ATC

Corporation’s Board of Directors and would have a voice in the
decisionmaking process, as would other members of the Board. Users

currently have the ability to present their views to FAA through a number of
formal and informal methods. The corporation would be required to operate
under public notice procedures before it could close facilities, discontinue
safety services, or change fees.

Encourage Cost/Pr ivity Improvements—The efficient operation of the
ATS Corporation would be encouraged through user membership on its Board
of Directors, more direct linkage of user charges to the cost of producing
services, and management of the corporation’s performance. This structure is
designed to provide autonomy for the corporation while ensuring safety.
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° Meet International Commitments--The ATS Corporation would provide
technical expertise to support international agreements where appropriate. The

corporation would be reimbursed for matters it undertakes for other parties.
The FAA and the Assistant Secretary for Aviation and International Affairs
would be the focal point for matters related to international agreements.

. Environmental Issues--The ATS Corporation would comply with environmental
standards appropriate for a federal corporation. The FAA would be
responsible for setting the standards for compliance with any laws or
standards, and the ATS Corporation would be responsible for implementation.
Enabling legislation would authorize the ATS Corporation to provide support
and technical assistance to the FAA where FAA has environmental authority
such as environmental research and certification standards.

4.2.2 The FAA Government Agency

The FAA'’s regulatory programs, safety research, and facilities modernization, and the
promotion of airport safety and development, including PFC and AIP, would be funded
through the conventional authorization and appropriations process with trust fund revenues
and general treasury revenues. Current relationships with DOT, DOD, NTSB and Congress
would be maintained.

FAA operates two facilities that would have major functions supporting both the ATS
Corporation and the FAA: the Aeronautical Center in Oklahoma City, OK and the FAA
Technical Center in Atlantic City, NJ. The Technical Center engages in test and
development activities in support of the RE&D program, including both ATC- and non-ATC
related efforts. The Aeronautical Center conducts technical training for FAA as a whole,
most of which is for technicians, engineers and controllers who would be employed by the
corporation. The Aeronautical Center also operates an extensive logistics supply activity in
support of the National Airspace System. Other activities are conducted at both locations
that would bridge both corporation and FAA responsibilities in the future.

The EOC recommends that the FAA Technical Center stay with FAA and the
Aeronautical Center be transferred to the corporation. The ATS Corporation would fund
those activities that FAA conducts on its behalf at the Technical Center for a period of five
years. After that time, the corporation could continue to use the facilities or find alternative
sources of supply for these ATC-related services. For those organizations that remain part
of FAA, it would lease space at the Aeronautical Center from the corporation. Specific
arrangements will be worked out during the transition to the corporation. Key issues for the
FAA are discussed below:

o Maintaining Accountability for Safety--Safety regulation of the aviation system

would remain with FAA. It would continue to promulgate regulations, which
would be implemented under the provisions of the Administrative Procedures
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Act and Executive Orders that govern regulatory programs and procedures.
The FAA would oversee the ATS Corporation’s safety performance and
develop enforcement and oversight mechanisms to carry out this authority.
Consistent with existing practices, the FAA Administrator would have the
authority to intervene in the corporation to resolve issues between the
corporation and FAA to ensure the safety of the system.

The FAA would be subject to the same safety oversight from DOT, NTSB and
Congress that FAA has today.

o Supporting the National Defense Mission--The FAA would continue to support

national security. The FAA Administrator would have the authority to
intervene in the corporation to resolve national security issues between DOD
and the corporation. The FAA and the ATS Corporation would be transferred
to DOD in times of crisis or war.

. Preserving Political Qversight--The FAA would continue to be subject to the
same budget and oversight processes as it is today, subject to any government-
wide reform that may result from the current NPR initiative.

Meet International Commitments--DOT and the State Department would
continue to retain authority for international agreements. It would use the
ATS Corporation’s technical expertise where appropriate.

o Environmental Issues--The FAA would continue to be subject to all current
environmental laws, and for setting certain environmental standards for the
ATS Corporation. There are numerous environmental issues that would
require the involvement of both the ATS Corporation and FAA. These include
environmental research, international representation, certification standards for
aircraft noise and engine emissions and operational issues such as noise in
national parks. The FAA would retain responsibility for these issues. The
corporation would have statutory responsibility to support and implement them
as applicable, and these responsibilities would be explicit in its enabling
legislation.

4.3 Evaluation of the Recommended A

. The recommended approach of a government corporation for ATC responds to
the NPR/National Airline Commission recommendations.

o To reach the goal of creating a businesslike ATS Corporation and retaining the

safety responsibility within the traditional government organization, FAA
would be divided into an ATS Corporation and a remaining FAA. Users
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would be required to work with two organizations but they generally work
with specific offices today, since most contacts with FAA today fall into
unique channels such as the Airports, Air Traffic, the Flight Standards or
Aircraft Certification organizations. Potential disagreements caused by the
differing views of the two organizations could be resolved by the
Administrator.

. The corporation would be freed from government acquisition, personnel and |
budget constraints because it would not be spending general treasury revenués. |
The remaining FAA would gain some freedomis through the government-wide
revisions that result from the current NPR initiatives. This would result in
two different systems for the two organizations, but the aim of both efforts
would be similar--to provide flexibility through less specific but more \
functional requirements.

. The recommended ATS Corporation maintains continuity of the organization
with regard to safety. It continues a recognized aviation authority (the
Administrator) to ensure safety and national security. It provides a single
source for oversight and conflict resolution.

. The corporation contains many attributes of a business that a government
agency would not be able to attain. These attributes provide incentives that
could significantly improve the efficiency and effectiveness of providing ATC
services.

e

4.4 Other Models Considered he Task For

Four additional models were studied by the Task Force in its efforts to develop an
optimal structure. They were:

o An ATC Corporation with ATC safety regulatory responsibility (including an
option involving airport development);

. An FAA Corporation;

. An Airway Development Corporation including only the equipment
modernization and maintenance responsibilities; and,

o A Streamlined FAA with reforms made within the basic existing structure.

A discussion of these models follows.
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4.4.1 An AT 0 ion ide FAA with No Regulat R nsibili

In this model, FAA would be split into an ATC Corporation and a remaining FAA
that included non-ATC safety regulation, AIP and research and facilities and equipment
modernization for safety and security. The corporation would have authority for ATC safety
regulation and be regulated by the FAA for non-ATC safety areas.

The ATC Corporation would be financed by user fees and the Secretary would have
the authority to disapprove its rates. The FAA would be funded by the Trust Fund for AIP
and safety research and facilities and equipment, and by general treasury revenues for the
regulatory function.

A variation of this and the ATC Corporation model that follows included placing
responsibility for the management of the AIP within the ATC Corporation. This variation
envisioned that the corporation would manage appropriated AIP funds from an investment
services standpoint and gain efficiencies by combining airspace/navigational aids capital
improvement planning with airport planning and development. Although gaining these
efficiencies could result in some enhanced responsiveness to the aviation industry, the
“variation was discarded to preserve the added oversight determined essential in conventional
public works funding. Key issues for this model included the following:

o Maintaining Accountability for Safety--The ATC Corporation would be

responsible for the safe and secure operation of the ATC system and also for
its ATC safety regulation. The corporation would be responsible for
compliance with safety regulations other than for ATC, just as aircraft
manufacturers ensure that aircraft design and manufacture meet FAA standards
today. The ATC Corporation would receive the same oversight from NTSB as
FAA does today.

The FAA would oversee the ATC Corporation’s safety performance but would
not develop and issue ATC safety regulations. The FAA would develop
enforcement and oversight mechanisms to carry out its oversight authority.
The corporation would receive the same safety oversight from DOT, NTSB
and Congress that FAA has today.

. Supporting the National Defense Mission--Under an ATC Corporation there
would be no break in the operation of the joint civil-military ATC system.

National defense interests would be protected and the existing authority of the
Secretary of Defense concerning the use of the national airspace system would
be maintained. The Department of Defense would have input in the
corporation via representation on the corporation’s Board of Directors. The
ATC system, along with FAA, would be transferred to DOD in times of crisis
or war. The corporation’s charter would require it to cooperate with DOD on
joint acquisition of ATC equipment and in other areas.
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. Preserving Political Qversight--DOT would retain oversight of the ATC

Corporation through its representation on the corporation’s Board of Directors
and the Secretary of Transportation’s authority to disapprove the level of user
charges. FAA/DOT and Congress would also retain safety oversight through
FAA. The corporation would generally be required to submit an annual
business-type budget to Congress, and have an annual financial audit
performed by an independent public accountant. The FAA would be subject to
similar budget and oversight processes as the current FAA, subject to any
government-wide reform that may result from the current NPR initiative.

° Be_Responsive to Users-—-Users would be represented on the ATC
Corporation’s Board of Directors and would thereby have a voice in
decisionmaking.

o Encourage Pr ivity Improvements--The efficient operation of the

ATC Corporation would be encouraged through user membership on its Board
of Directors, eventual linkage of user charges to the cost of producing services
and management of the corporation’s performance.

o Meet International Commitments--The ATC Corporation would provide
technical expertise to support international agreements where appropriate. The
corporation would be reimbursed for matters it undertakes for other parties.
The FAA and the Assistant Secretary for Aviation and International Affairs
would be the focal point for matters related to international agreements.

The EOC’s evaluation of this model concluded that it responds to the NPR/National
Airline Commission recommendations. The corporation would be freed from acquisition,
personnel and budget constraints. The remaining FAA would gain some freedoms through
the government-wide revisions that result from the current NPR initiatives. This would
result in two different systems for the two organizations, but the aim of both efforts would be
similar--to provide flexibility through less specific but more functional requirements.

This model was not pursued because of concerns about establishing the ATC safety
function outside the traditional government organization, and because it would divide the
safety regulatory functions. The FAA Administrator would have no direct authority to
intervene in ATC safety issues.

4.4.2 An FAA Corporation

An FAA Corporation, within DOT, would hold the entire organization together. It
would have the responsibility to continue the mission of operating and modernizing the ATC
system and of ensuring safe, secure and efficient air transportation. The ATC function of the
corporation would be financed completely by user fees, outside the normal authorization and
appropriations process. The AIP would be financed by the Trust Fund and safety regulation
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would be funded by general treasury revenues, both Within the authorization and
appropriation process.

L Maintaining Accountability for Safety--The FAA Corporation would be

responsible for safety regulation. The corporation would receive safety
oversight from DOT, NTSB, and Congress as does FAA today. Any issues
related to safety or capacity would be resolved within the corporation. It is
likely that a limited safety oversight function would be established in DOT to
oversee the corporation.

. Supporting the National Defense Mission--Under an FAA Corporation, there
would be no break in the operation of the joint civil-military ATC system.

National defense interests with regard to special use airspace and acquisitions
would be protected and the existing authority of the Secretary of Defense
concerning the use of the national airspace system would be maintained. The
Secretary would be represented on the corporation’s Board and existing
provisions for the transfer of the ATC system to DOD’s control in times of
crisis or war would be retained. The corporation’s charter would require it to
interface with DOD on joint acquisitions of ATC equipment and in other

areas.
. Preserving Political Qversight--DOT would retain oversight of and influence

over the FAA Corporation through its representation on the corporation’s
Board of Directors. The Secretary of Transportation would have the authority
to disapprove the level of user charges. The corporation would also be subject
to the Government Corporation Control Act and thus would be required to
submit an annual business-type budget to Congress. Those parts of the
corporation funded through appropriations would remain under the direct
oversight of Congress.

* Be Responsive to Users--Users would be represented on the FAA
Corporation’s Board of Directors and would thereby have a voice in

decisionmaking. A degree of user input is likely to be reflected in all the FAA
Corporation’s activities, including the safety regulatory area. Final decisions

on all broad safety/regulatory policy matters would, of course, remain with the -
Board.

. Incentives for Cost/Productivity Improvements--The efficient operation of the
_ FAA Corporation would be encouraged through user membership on its Board

of Directors, the eventual linkage of ATC user charges to the costs of
producing services, and management of the corporation’s performance.
However, the FAA Corporation would have some activities that remain funded
through the Trust Fund and general fund-based appropriations.
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| International Commitments--There may be a need to establish a new function
within DOT or to expand the responsibilities of the Assistant Secretary of
Aviation and International Affairs to assume governmental responsibilities
under international agreements. DOT would rely on the FAA Corporation for
technical input to support these commitments.

This model was perceived as less than optimal for several reasons. While there
would have been benefits in keeping the FAA together as an organization, there was concern
about establishing the safety regulatory and oversight functions outside the traditional
government organization. There was also a concern that users, through Board membership,
would have had some authority to oversee safety regulation. It was likely that a new safety
oversight function would be required in OST to oversee the corporation.

There also was concern that the corporation’s independence and flexibility, especially
with regard to the ATC function, would have been greatly diminished by the fact that the
CEO and Board would have been directly accountable to the Executive Branch and Congress
for major portions of the organization’s funding. It would be more difficult to isolate the
ATC function as a business and achieve the associated benefits.

4.4.3 An Airway Developmen ion

Under this model a separate Airway Development Corporation would be established
to acquire, install and maintain, and dispose of ATC and navigation system facilities and
equipment. The corporation would develop and acquire the necessary equipment and provide
equipment maintenance from requirements established by FAA. The FAA would retain the
mission of operating the ATC system and ensuring the safety of the system. This model
would allow for acquisition and personnel reform for facilities and equipment modernization
and maintenance.

. Maintaining Accountability for Safety--The FAA would be responsible for the
safe and secure operation of the ATC system and all safety regulation. The

Airway Development Corporation would be responsible for compliance with
all regulations that apply, just as aircraft manufacturers ensure that aircraft
design and manufacture meet FAA standards today. The FAA would oversee
the corporation’s ability to acquire, install and maintain safe and effective
ATC equipment and develop enforcement and oversight mechanisms to carry
out this authority. The FAA would have the authority to intervene directly
with the corporation, as it does with other contractors, to ensure the safety of

the system.
. Supporting the National Defense Mission--Under this model there would be no

break in the operation of the joint civil-military ATC system. National
defense interests would be protected and the existing authority of the Secretary
of Defense concerning the use of the national airspace system would be
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maintained. The Airway Development corporation, along with FAA, would
be transferred to DOD in times of crisis or war. The corporation’s charter
would require it to cooperate with DOD on joint acquisitions of ATC
equipment. DOD would require the same relief from Federal acquisition laws
and regulations as provided to the corporation for joint acquisitions.

o Preserving Political Qversight—-FAA would oversee the Airway Development
Corporation as it would a major contractor. DOT and Congress would

continue their existing oversight of FAA.

. Be Responsive to llsgfs--Users would provide input to FAA as they do today.
This structure would be more responsive to users if facilities and equipment
modemnization were accelerated.

. Encourage Cost/Productivity Improvement--The acquisition process could be
carried out more efficiently without the constraints 1mposed by Federal

acquisition laws and regulations.

o Meet International Commitments--The FAA and the Assistant Secretary for

Aviation and International Affairs would continue to be responsible for matters
- related to international agreements.

This model was not pursued for several reasons. It would be difficult for the
corporation to develop and operate like a business since it would have little autonomy. The
corporation would be completely dependent on FAA for funds and FAA would be dependent
on the existing authorization and appropriations processes. As such, while parts of
organizations might resolve acquisition and personnel problems, there would be no increase
in financial autonomy. The benefits of dividing the agency in such a manner would be
limited, but the problems resulting from dividing the ATC operations and
modernization/maintenance functions could be great.

444 A mlined FAA

Under this model FAA would remain a Federal agency within DOT and be
streamlined through enhancements from the NPR recommendations on personnel, acquisition
and budgeting. FAA would continue to operate and modernize the ATC system and ensure
safe, secure and efficient air transportation. The FAA would also continue to be funded by
the Trust Fund and general treasury revenues within the normal authorization and
appropriations process.

e intaining Accountability for —-The FAA would retain existing

responsibilities for safety and would receive safety oversight from DOT,
NTSB, and Congress as it does today.
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° Supporting the National Defense Mission--FAA and DOD would maintain
existing agreements and working relationships. The FAA would be transferred
to DOD in times of crisis or war.

° Preserving Political Oversight--Political oversight by DOT and Congress
. would remain the same as it is today. FAA would continue to be funded

through the existing authorization and appropriations process.

o Be Responsive to Users--Users would provide input to the FAA as they do
today.
o Incentives for Cos ivity Improvement--The efficient operation of FAA

would be encouraged through personnel, acquisition and budget reforms along
the lines of the NPR recommendations as described later in the sections on
each of these areas.

. International Commitments--The FAA and the Assistant Secretary for Aviation
and International Affairs would continue to be responsible for matters related
to international agreements.

This model would have retained FAA intact as a government agency and improved
the efficiency and effectiveness of the organization by implementing the NPR
recommendations for personnel, acquisition, and budgeting. Existing safety and national
security assurances would be maintained. The EOC believes that reform within the existing
FAA structure would not result in the changes necessary to allow FAA to most effectively
respond to user needs and modemize the ATC system. In the last ten years there have been
24 different reforms and reorganizations of FAA, and none of them have significantly
alleviated the acquisition, personnel and budgeting problems of the agency. FAA'’s senior
management has spent far too much time trying to fashion stop-gap measures to address its
problems rather than to meet the challenges of the future. It is clear that incremental change
will not produce the desired reforms.

The goal is to change an existing entity and make it more businesslike and responsive
to its customers. Some sort of fundamental change is necessary or the reforms would be
viewed by FAA and users as simply one more reorganization. By retaining the existing
structure, governmental practices that are typically conservative, avoid risk taking and
constrain staff to following elaborate standardized procedures would be maintained. The
Metropolitan Washington Airports Authority has made significant advances since it was
separated from the Federal government budget, acquisitions and personnel constraints.

While the NPR recommended sweeping changes for all government agencies, it
specifically rejected the reorganization of the FAA as a government agency and endorsed the
establishment of an ATC Corporation. It was questionable whether the personnel, acquisition
and budgeting reforms recommended by the NPR were far-reaching enough to allow the
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ATC system to be operated in a way to deliver services to users efficiently and to rapidly
respond to technological change. It is also unlikely that the changes recommended for all
government agencies would meet the specific needs of the ATC system. The ATC system is
fundamentally different than the rest of FAA. Leaving it within the existing structure would
limit being able to address its unique problems as a package. In addition, while the NPR
proposes to make the budget process less burdensome, FAA would still be required to seek
annual appropriations and would not have the ability to tie fees to the services provided to
accelerate capital funding in order to provide benefits to users of the system more quickly.
The FAA operates a service that is unique in the government and it requires unique solutions
for financing, acquisition and personnel.

4.5 Conclusions

The development of an independent ATS Corporation under the safety oversight of
FAA is the EOC’s recommended approach. This form of restructuring provides the best
opportunity to resolve FAA’s acquisition and personnel problems, which have hampered the
operation and modemization of the ATC system. It also provides the ATS Corporation with
‘the necessary financial autonomy to operate this important national function on an efficient,
businesslike basis. Figure 4-3 shows a summary of the EOC’s evaluation of the models.
The recommended approach also maintains the linkages necessary to assure that aviation
planning takes place in a coherent and coordinated manner. Most importantly, it allows
these improvements to take place while maintaining, and most likely enhancing, the high
level of safety in the U.S. ATC system.
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Figure 4-3

SUMMARY EVALUATION OF MODELS

ATC
Corporation Airway
ATC with ATC FAA Development Streamlined
Corporation Safety Corporation Corporation FAA
Regulation
e e ——

Financial Independence Excellent Excellent Good Poor Poor
Adequacy of ATC Funds Excellent Excellent Good Fair Fair
Tenure Excellent Excellent Excellent Poor Poor
Safety Accountability Excellent Good Good Excellent Excellent
Personnel Excellent Excellent Excellent Fair Fair
Procurement Excellent Excellent Excellent Good Fair
Micro Management Good Excellent Good Poor Poor
Culture Change Excellent Excellent Good Poor Poor
Improved Effectiveness Good Excellent Excellent Fair Fair
Integrated Aviation Excellent Good Excellent Fair Excellent
Planning
National Security Excellent Good Good Excellent Excellent




§. THE ATS CORPORATION AND AVIATION SAFETY

5.1 Introduction

The ATC system’s primary responsibility is to maintain separation between aircraft
under its control, providing both airborne separation of aircraft in flight and surface
separation of aircraft on taxiways and runways. Despite the large number of aircraft handled
by the ATC system daily, there are very few accidents. This impressive safety record is the
product of the ongoing collaboration of the private sector, quasi-governmental entities and
government entities that comprise the aviation community. Recognizing this excellent
performance, the EOC made maintaining that outstanding level of aviation safety its principal
objective in developing an ATS Corporation.

The EOC specifically designed the Corporation and its policies and procedures to
ensure that safety would be maintained and enhanced well into the future. The EOC
commissioned reviews of ATC safety issues by both FAA and independent safety experts and
examined the safety of corporatized ATC systems in other countries. The EOC also
reviewed existing mechanisms of safety regulation and used that regulatory model as the
basis for its proposed system of oversight of the ATS Corporation.

Based on its research, outreach and analysis, the EOC concluded that its
recommendation to establish a government corporation to provide air traffic services will
maintain or improve on the existing high levels of aviation safety in the U.S. In fact, to the
extent that the Corporation makes more effective use of technology and personnel, the EOC
believes that safety could be enhanced.! The remainder of this section describes the current
safety regulatory process and the proposed process for safety regulation of the ATS
Corporation, and discusses how the design of the ATS Corporation resolves key safety
issues.

5.2 Existing Safety Regulatory Process

The current system by which FAA ensures aviation safety is based on statutory
authority granted by Congress under the Federal Aviation Act of 1958. The Act directs
FAA to operate the nation’s ATC system and ensure airport safety and aviation security.

The Act also authorizes FAA to regulate the design and manufacture of aircraft and spare
parts; airline operations and maintenance; training and crew qualifications; and flight schools,
repair stations, and other types of certificate holders. In doing so, Congress recognized that
there are certain functions, such as safety regulatory oversight, that are best carried out by

'For example, aviation safety will be significantly enhanced when improved navigational systems such as GPS
can be used in Alaska, where land-based coverage is limited and accident rates are relatively high.
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government. Other functions can and should be performed outside of the traditional
government structure, with regulatory oversight if appropriate.

The FAA addresses these areas in rules that are compiled in the Federal Aviation
Regulations (FARs), consistent with the principles of due process and public notice required
under the Administrative Procedure Act. The FAA also operates an extensive system of
surveillance to ensure that regulations are met, and may revoke certificates or take civil
actions against individuals or corporations that fail to comply with regulations.

The FAA’s safety oversight of the ATS Corporation would be an extension of this
model, by which FAA regulates a large number of aircraft manufacturers, airline operators
and aircraft maintenance facilities. Among the FAA-regulated manufacturers and suppliers
are 70 Production Certificate holders (manufacturers of aircraft, engines and accessories), 8
Approved Production Inspection Systems; 1,045 Parts Manufacturer Approval holders
(manufacturers of FAA-approved replacement parts); and 310 Technical Standard Order
Authorization holders (manufacturers of standard parts). Further, FAA regulates some 8,418
air carriers (including airlines, commuters, air taxis and others) and over 6,000 other air
agencies (flight schools, repair stations and maintenance technician schools.) The Bureau of
Labor Statistics estimates that more than 730,000 people were employed in the production
and operation of commercial (non-military) aircraft in the U.S. in 1992.

These activities, like the provision of air traffic services, are critical to safety and the
private firms involved are intensely competitive and under strong cost pressures. In these
areas, however, the "arms-length" regulation and oversight by FAA works well. It has not
been necessary for FAA to build, operate or maintain aircraft for them to be safe. Similarly,
the EOC believes that it should not be necessary for FAA to build, operate or maintain the
ATC system for it to operate safely, either.

5.2.1 Aircraft Certification

The FAA does not prescribe how aircraft are designed or built. Rather, FAA
requires aircraft to meet certain standards and achieve specific results, such as in the number
of and performance of back-up systems, use of fire-resistant materials, handling
characteristics and many others. The several separate steps in this process are described
below.

Manufacturers must first submit their designs and documentation to FAA for detailed
review. If all designs and proposed processes meet the requirements of the FARs, FAA will
issue a "Finding of Compliance".

After this initial approval, the manufacturer must produce a prototype aircraft, which

is then subjected to extensive test flights. The test flights may or may not reveal necessary
design changes, but the basic purpose is straightforward: the manufacturer must demonstrate
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that the aircraft, in fact, meets the standards specified by the FARs. If these tests go well,
the aircraft receives a Type Certificate.

The manufacturer must then show, in detail, how its quality assurance program will
maintain quality equal to that of the certificated prototype when the aircraft enters
production. FAA must find the process meets all FAR requirements. The manufacturer then
receives a production certificate, authorizing it to produce and sell the aircraft. FAA
provides continued surveillance of the manufacturer’s quality assurance system as long as the
aircraft remains in production. FAA uses the manufacturer’s production certificate as the
criteria against which to audit ongoing production. The principle again is straightforward:
does the manufacturer follow its approved processes?

As a practical matter, FAA recognizes that aerospace technology changes rapidly, and
those on the front line are best positioned to stay current. Consequently, FAA relies
extensively on a system of Designated Engineering Representatives (DERs) and Designated
Manufacturing Inspection Representatives (DMIRs) to certify that designs and production
processes remain airworthy. Designees usually are employees of the manufacturers, but are
designated by the FAA Administrator to verify that safety policies are being carried out. If
FAA were to determine that a manufacturer had pressured such an employee to "look the
other way," the Administrator could protect the designee and take punitive action against the
company. However, this system has been audited several times by FAA and others, and no
such conflicts have ever been found.

The 1958 Act also gives FAA extensive enforcement powers in aircraft certification.
First, if designs, production processes or test flights are not convincing, FAA can simply
withhold type certification, thus delaying production. If production processes are not
followed, or if a new problem emerges in an aircraft after it enters service, FAA can issue
airworthiness directives, which mandate specific action to correct a problem, or FAA can
take action against the manufacturer’s certificate for that aircraft.

Under this system of FAA regulation and certification, American aircraft and engine
manufacturers have become the dominant producers in the world market. Accidents resulting
from problems in design or manufacture are very rare. Clearly, regulatory procedures for
assuring the safe design and manufacture of aircraft work well for private companies.

5.2.2 Airline Regulation

FAA regulates air carriers in a conceptually similar way to that used for regulating
aircraft and engine manufacturers. Before an airline can offer its first flight, a carrier must
meet demanding requirements in the FARs. A carrier must adopt an organizational structure
that includes a director of operations and a director of maintenance. The carrier must then
develop manuals for operations, maintenance and training to identify exactly how business
will be conducted, followed by a compliance manual, in which the carrier relates each safety
requirement in the FARs to a specific reference in the company’s manuals. FAA must
approve the safety compliance portion of all manuals.
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In addition, a carrier’s flight crews, flight attendants, maintenance technicians,
dispatchers, and other key employees are subject to the FARs, which define minimums for
initial qualifications and recurrent training. Pilots also must meet separate requirements to be
"rated" for each type of aircraft in a carrier’s fleet. Finally, a carrier must undertake
"proving flights," in which it must demonstrate that its system will indeed operate properly.
Operations are also strictly regulated: duty time limitations, minimum crew sizes and other
requirements ensure safe flight.

The FAA ensures continued safe operation by assigning a Principal Operations
Inspector (POI) and a Principal Maintenance Inspector (PMI) to each air carrier. A Principal
Inspector is charged with knowing everything about a carrier’s safety performance.
Geographic inspectors support POIs and PMIs with day-to-day surveillance of the air carrier
system. To supplement FAA surveillance, airlines conduct self-audits, which FAA monitors.
If a self-audit identifies violations of the FARs, a carrier must report them within 10 days
and document that it has taken or is taking action to correct the problems. FAA then takes
no punitive action; the goal is to ensure safety, rather than let enforcement and punitive
action become goals in their own right. FAA also routinely analyzes its inspection data and
other data to identify troubled carriers. Troubled carriers may be subject to a full review
under the National Aviation Safety Inspection Program, in which all aspects of the airline are
inspected.

When regulations are violated, FAA may exercise its considerable enforcement
powers, including civil action against airmen or airlines and the authority to suspend or
revoke the certificates of airmen or airlines. Suspension or revocation of an air carrier’s
operating certificate is a dramatic action that FAA must approach with some prudence, but
FAA does revoke certificates when necessary.

.2.3 Safety Assurances in the ATC System

Aviation safety is further ensured by the ATC system, which provides safe separation
of aircraft in the air, and on the surface, at the 400 busiest airports. The ATC system
includes nearly 30,000 navigational aids that are maintained by FAA technicians. The FAA
specifies minimum qualifications and recurrent training requirements for controllers and
technicians as it does for pilots and other airmen.

Numerous redundancies are added to the system to provide an ample margin of
safety. For example, any commercial flight with more than 10 seats must operate with two
or more pilots. Aircraft, too, are designed with redundant systems; if a system should fail in
flight, commercial aircraft will have one or even two backup systems. The ATC system also
has redundancies to ensure safety, including company dispatchers to follow flights and
provide in-flight information to pilots. Similarly, ATC computers provide conflict alert to
automatically notify controllers if safe separation is breached.
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The ATC operations and maintenance organizations also operate their own well-
developed quality assurance programs, as do FAA’s regulatory organizations. The FAA’s
flight inspection program tests the operation and accuracy of navigational aids every day
using FAA crews and aircraft. Similarly, FAA investigates every accident to determine
whether regulations were violated and to reduce the likelihood of accidents in the future. In
addition, FAA’s safety office provides data and analysis to the Administrator and others,
independently of FAA’s operational organizations.

These internal checks and balances are supplemented by the NTSB, which
independently investigates accidents to determine probable cause, and is free to study and
report on any issue deemed to affect safety. Based on its investigation of accidents or its
independent studies, NTSB may recommend changes in procedures and regulations to
improve safety. .

5.3 Safety Regulation and Oversight of the ATS Corporation

The proposed ATS Corporation would separate the operation of the ATC system from
the regulatory oversight of those functions. This represents a change from the present
situation, established by the Federal Aviation Act of 1958, where FAA both operates the
ATC system and provides oversight of its safety performance. However, the aviation system
has changed dramatically since that consolidation. Technological developments and the
introduction of better and more reliable equipment have revolutionized operations and
resulted in a steadily declining accident rate. The aircraft manufacturing and airline
industries are now mature and well-established. Their safety record is excellent and is based
largely on voluntary compliance with safety regulations rather than enforcement.

The 1958 Act also consolidated a number of government entities to address concerns
about the lack of a single focus of responsibility and accountability. The EOC’s design for
an ATS Corporation maintains this single point of accountability in the FAA Administrator,
who would have authority to ensure safety, national security and adequate coordination of
airspace management policy, and to resolve any safety-related disputes between FAA staff
and the Corporation. The EOC believes that its proposed structure not only will maintain the
high level of aviation safety, but is likely to improve safety performance.

Under this structure, the ultimate responsibility for aviation safety, security,
regulation, and oversight would remain within a traditional government organization. The
FAA Administrator would retain control over U.S. airspace, and ultimate authority in all
issues related to safety and security. The FAA Administrator would oversee and regulate the
corporation by promulgating regulations or other requirements to ensure the highest levels of
safety and security in actions performed or prescribed by the corporation. The Administrator
would also resolve disputes between the corporation and elements of FAA.
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The corporation would prescribe air traffic rules governing flight of aircraft, for the
navigation, protection, and identification of aircraft, for the protection of persons and
property on the ground, and for the efficient utilization of airspace. The FAA Administrator
would review such rules and, if approved, provide for their implementation. The corporation
would exercise day to day supervision/control over the movement of aircraft in U.S.
airspace, and would assign by order or directive the use of airspace, including airways, and
air traffic and navigational aids.

The FAA Administrator would enforce the corporation’s rules, orders, and directives,
but the corporation is not prohibited from enforcing its rules, orders and directives through
delegation from FAA or otherwise. The Administrator would have the authority to modify
or revoke an airspace assignment of the corporation, or may direct the corporation to
withdraw or revise a rule, order, or directive, for reasons of safety, security or the national
defense. The Administrator could direct the corporation to cease any action that the
Administrator determines may compromise aviation safety or security, or to undertake any
action to ensure aviation safety or security.

5.3.1 Structure of Safety Oversight

The EOC recommends that the ATS Corporation be treated in much the same way as
aircraft manufacturers and air carriers are today. The FAA would not oversee the
Corporation by prescriptive regulation, but would instead use tools comparable to those it
already uses to oversee manufacturers and air carriers.

The enabling legislation for the ATS Corporation would grant FAA the statutory
authority to regulate the Corporation. The FAA would provide oversight by building on the
ATC organization’s existing policies and procedures. Major changes to present procedures
would be subject to public processes. The FAA would have also have authority for
surveillance of the system, assessing the corporation’s internal quality control and
enforcement. Under this system, FAA would have to approve any substantial change in
airspace procedures, just as it must now approve substantial changes in procedures made
either by manufacturers or air carriers.

5.3.2 Resolving Disagreements

Under the proposed organizational structure, both the ATS Corporation and FAA
would have access to the Administrator in safety and regulatory matters. In the event that
there were disputes between the two parties, the Administrator would have the authority to
resolve the disputes if safety were at issue. For example, if there were a disagreement
between the Corporation and FAA on changing separation standards, which could not
otherwise be resolved, the Administrator would have the authority to determine the final
outcome.
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The authority of the Administrator to resolve safety issues exists within the agency
today. Carrying this aspect forward in the new organizational structure ensures that any
organizational rivalry that might arise between FAA and the ATS Corporation would not
affect public safety.

Enforcement an tion

Not only would FAA set the safety standards that would govern the operations of the
ATS Corporation, it would also have enforcement powers. These powers would be manifest
through the authority of the Administrator to impose sanctions or override any corporation
decisions that could negatively affect safety. This authority would be expressed in something
akin to airworthiness directives (ADs), perhaps termed "air traffic directives." Like ADs,
these directives could require new, specific action or could constitute cease and desist orders,
supported by the full effect of law.

5.4 Safety, Cost and System Capacity Issues

Currently, FAA is responsible for both safety and system capacity and cost.
Decisions are made internally within FAA. If these decisions are split between two
organizations, with safety the primary concern of FAA and system cost and capacity the
primary concern of the ATS Corporation, then the result could be a change in the balance
among these concerns and an over-emphasis on one or the other. The EOC identified a
number of key safety, cost and system capacity issues and reviewed the policies and
procedures of the ATS Corporation to address those concerns. The remainder of this section
discusses how the design of the ATS Corporation resolves those key safety issues.

4,1 Aircrafi tion in the Air n_the Ground

Issue: Improved radar or other technological developments may well make it possible
for aircraft separation standards to be reduced while still maintaining the current level of
safety. In congested airspace, reducing separation standards could increase capacity and a
separate ATS Corporation could have an incentive to reduce separation, if it were not too
costly to do so. Under many different financing mechanisms, increased capacity means
increased revenue. But if separation standards are reduced by more than is warranted by the
technological development or are reduced in the absence of technological development, the
risk of collision, either in the air or on the ground, may be increased. Thus, the question
becomes under what conditions and by how much should separation be reduced? The
question is multifaceted because separation standards can be different under different weather
conditions, in different terminal airspace, and at different airports because of runway
configuration and different local conditions.

Resolution: The EOC’s recommendation provides for regulatory oversight by FAA
of those decisions that have a potential impact on safety. Before changing methods of
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operating, the ATS Corporation would have to demonstrate that changes in procedures--
including separation standards--would not result in decreased safety performance. Because
the Administrator would have absolute authority to approve or disapprove such changes, the
public’s concern with safety in these matters should be well represented.

3.4.2 Navigation Aids and Precision Approaches

Issue: The decisions involved in selecting navigation aids and precision approaches
are primarily quality versus cost. How much precision is enough and, to the extent that
added precision comes with added cost, how much is a little extra precision worth? A
second question is how reliable should the equipment be and how much redundancy should
be provided to compensate for equipment failure? Here again, added reliability and added
redundancy come with added cost. The choice is similar to the decision airlines make in
equipping their aircraft for Category II versus Category III approaches. With more precise,
and expensive, equipment, aircraft operations can be conducted in lower visibility weather
conditions. Whether it is worth the additional cost depends on how often these weather
conditions are found in the cities the aircraft operator serves and what it is worth to the
aircraft operators not to have to delay, divert, or cancel flights. The issue with reliability
and redundancy of the equipment is similar. The less often the equipment fails or the more
backup equipment is available in the event of failure, the more often aircraft operations can
continue.

The cost versus reliability and redundancy issue raises questions of how the ATS
Corporation would decide on the equipment in which to invest. Another issue with
navigation and especially approach aids is setting the conditions when the aids can and must
be used. How is the decision made about when equipment must be used to operate and how
are the weather limits when operations are permissible to be set? As with separation
standards, some sort of regulatory oversight by FAA are needed. Both FAA and the
corporation would have an incentive to require use in marginal conditions. However, the
responsibility for setting the safety requirements for both ground and airborne equipment
would remain with the FAA.

Resolution: Under the proposed organizational structure, the current levels of safety
performance should be maintained because current ATC operating procedures form the basis
for the safety standards that the ATS Corporation will be required to meet by FAA.
Changes in those procedures would require FAA approval. The FAA would be able to
disapprove the use of new equipment or procedures if they were unreliable or otherwise
unable to meet at least current levels of safety performance. The final authority in these
areas would rest with the FAA Administrator.

5,4.3 Air Traffic Control Equipment Performance, Redundanc d Reliabilit

Issue: Cost, performance, redundancy, and reliability differences are found in ATC
equipment including radars, computers, weather displays, and communications equipment.
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How good does this equipment have to be and at what cost? Which equipment improvements
are well worth while and which add little, if anything, to system performance? Which
improvements would be useful, but are so expensive that they shouldn’t be made? Many of
the decisions on air traffic control equipment are conventional decisions about capital expense
and operating expense. More reliable equipment means less repair expenses. In many cases,
more sophisticated equipment could also mean savings in operating costs.

Resolution: The organizational challenge is making sure the safety element is an
integral part of the investment decision. As has been noted previously, by using current
ATC operating procedures as the basis for the safety standards for which FAA will hold the
ATS Corporation accountable, it will maintain existing levels of safety in both its operations
and in its investment decision-making functlons Any adverse decisions would be subject to
review and reversal by FAA.

5.4.4 Training of Air Traffic Control Personnel

Issue: FAA currently sets the standards for selection and training of the personnel to
operate the ATC system, provides both initial and recurrent training, and employs the trained
personnel. With the air traffic control system operated by a separate air traffic control
organization, these arrangements will have to be continued by the corporation. FAA would
have the authority to set standards for the qualifications of people eligible to operate the air
traffic control system, while the ATS Corporation would have final authority with respect to
hiring and promotion decisions. There might well be disagreements between FAA and the
corporation over the appropriate training standards.

Resolution: The review of controller training and qualifications by FAA already takes
place at private control towers and those operated by private companies under contract to
FAA. With airline pilots, the FAA delegates much of the authority to the airlines
themselves, subject to FAA performance standards. The airlines provide both initial and
recurrent training. Airline employees act in lieu of FAA examiners and certify that the pilots
have successfully completed the necessary training satisfactorily and are qualified to fly.
Similarly, in aircraft manufacture, the FAA designates an engineering representative that is a
company employee but functions as a representative of FAA in the design approval process.
The FAA then examines the system the airlines and aircraft manufacturers use, rather than
performing continuous monitoring of the detailed operations themselves. Under the proposed
plan, a similar set of certification procedures would be developed by the ATS Corporation
for its personnel. Initially, current training methods would be adopted. The process would
be approved much as the processes for manufacturers and airlines are currently approved.
Any changes in these processes would be subject to review and revision as necessary by the
FAA. As is the case with airline personnel such as pilots and flight attendents, FAA would
establish standards which the corporation would have to meet.
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5.4.5 Special Procedures

Issue: Air traffic control capacity is influenced by concern for special procedures.
For example, the minimum separation between two parallel runways required for independent
operations during IFR conditions is governed in part by concern about adequate airspace to
execute missed approaches without undue threat of collision. A question likely to be asked
increasingly as capacity fails to keep pace with demand is how much do these and other
considerations add to cost and reduce capacity. With a separate ATS Corporation, these
questions will no longer be internal discussions within FAA, but will be posed between
organizations. Moreover, the costs of providing for these procedures will be borne by the
ATS Corporation while the FAA sets the standards. As with issues of separation standards,
there is a potential tension between the conflicting incentives of FAA and the ATS
Corporation. As a result, FAA would likely be called upon to provide a much more explicit
rationale for the regulations it sets and the corporation for the procedures it specifies.

Resolution: This issue is not very different from those found in FAA’s regulations of
aircraft operators, manufacturers and other parties. The current level of safety in existing
special procedures would be transferred to the ATS Corporation as part of its existing
policies and compliance with these would be overseen by FAA. Major changes would be
subject to regulatory review.

3.5 Implementation Issues: Assuring Safety in Air Traffic Control

FAA has always had the responsibility to ensure safety throughout the aviation
system. When ATC is moved to a separate organization, FAA could face new problems in
assuring the appropriate level of safety in the ATC system, these are discussed below.

Oversight and Enforcement. In regulating the ATS Corporation, FAA would face
the same sort of oversight and enforcement issues it faces in regulating manufacturers,
operators, and maintenance facilities. An early decision, and one that will require periodic
review in the early years, is the level of resources needed to provide oversight of air traffic
control safety. The greater the standardization of facilities and procedures, the fewer the
number of inspectors needed. Similarly, greater automated oversight of performance
parameters would allow more careful targeting of inspectors at facilities having difficulties.
FAA’s experience with other inspection and enforcement programs should guide the design
of the ATC oversight and regulatory programs. FAA would develop criteria for applying
various levels of sanctions against the ATS Corporation, modeled on FAA’s experience
under the current regulatory structure.

Public Perception of Safety Levels. In addition to operating safely, it is important

that the public believes the air traffic control system is safe. The EOC has been careful to
design appropriate safety mechanisms for the ATS Corporation. For example, the EOC has
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recommended that the ATS Corporation establish a permanent Safety Committee within the
Board of Directors.

Standardized Facilities and Procedures. FAA'’s oversight and regulatory task will
be strongly affected by whether the air traffic control operator retains the high degree of
standardization in ATC facilities, equipment, and procedures. Standardization allows
procedures developed for and lessons learned in one facility to be immediately adopted
throughout the system. It also greatly simplifies the oversight and inspection process.
However, standardization limits the flexibility to adapt to varying regional or local conditions
and can raise costs by providing features where they may not be needed. It also limits
experimentation and innovation. The regulatory model proposed requires that the ATS
Corporation justify any major changes in facilities or procedures. As a result, FAA will
likely be called upon to provide a much more explicit rationale for the regulations it sets and
the ATS Corporation will be required to provide a corresponding rationale for the procedures
it employs.

5.6 Safety Implications of User Fees

The EOC has recommended that direct user fees be assessed only in those cases that
would not discourage the use of ATC services. As a consequence, commercial aviators
would be primarily responsible for paying user fees. Other users, who have discretion about
whether to use ATC services, will continue to pay the current aviation taxes. This should
mitigate adverse safety incentives attributable to the changeover to a direct user fee system.

User fees would be set initially in the enabling legislation and in time ratified by the
Board of Directors, subject to disapproval by the Secretary of Transportation.? Users would
have direct input into the process because of their direct participation on the corporation’s
Board. The broader public interest issues--including safety--could be addressed when
changes in fee levels or rate structures come before the Secretary.

5.7 Conclusions

The significant benefits that can be realized through the corporatization of ATC
operations include an enhanced level of aviation safety. The proposed reorganization plan
includes safeguards against the diminution of safety that some might assert would take place
with the separation of regulatory and operating functions. Under the EOC recommendations,
current ATC operating procedures and methods would establish the baseline to which the

XCurrent bilateral agreements require the U.S. Government to encourage consultation between users and
charging authorities and to encourage charging authorities to provide users with information necessary to establish
the reasonableness of the charges. The FAA and the Corporation would be required to meet existing international
obligations. These issues are discussed in Section 16 of this report.
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ATS Corporation would perform, and would be initially binding on the ATS Corporation.
The FAA would institute regulatory oversight mechanisms similar to those which it already
exercises with respect to air carriers and manufacturers.

Under the EOC’s recommendations, the Administrator would retain ultimate authority
in all issues related to safety. If there are disputes between FAA staff and the ATS
Corporation, the Administrator would have the legal capability to resolve the disputes when
safety issues were involved. The Administrator’s authority would also extend to issuing
sanctions, including air traffic directives, which would directly modify procedures of the
ATS Corporation.

Although there are a number of specific issues that must be resolved, the general
framework proposed here has worked in similar circumstances with respect to air carrier
services and in the manufacture of aviation components and aircraft. Given the extensive
experience that FAA has built up in the regulation of these private entities, it is likely that
this expertise could be transferred to the regulation of another operator, the ATS
Corporation. In addition, other countries have reorganized their ATC systems in a similar
manner without any adverse safety consequences. Ultimately, because the corporation would
have greater freedom to implement new technologies more efficiently and rapidly, safety
performance should improve as a result of corporatization.

FAA now ensures the safety of the ATC system through internal checks and balances.
This mechanism works well but is not apparent to outside observers. With FAA providing
safety oversight of the ATS Corporation, these links between regulation and operations would
be explicit. As a result, FAA will likely be called upon to provide a much more complete
rationale for the regulations it sets and the ATS Corporation will be required to provide a
corresponding rationale for the procedures it employs.
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6. NATIONAL SECURITY

6.1 Introduction

In restructuring air traffic control as a government corporation, the EOC recognizes
that existing arrangements for joint civil and military operation of the ATC system must be
maintained. The ATC system plays an important role in national security. It is vital to the
movement of U.S. military forces and equipment, particularly in times of crisis or war. The
DOD relies on national airspace to train, operate and conduct testing in support of military
capability and readiness. Providing ATC services to the DOD is important for the testing of
weapon systems and evolving tactics, and it is vital in training armed forces personnel. The
U.S. national policy for deployment of forces worldwide directs the requirement for the
DOD system of ATC personnel and equipment.

To support the joint system, an extensive relationship is currently maintained between
FAA and DOD. This extensive relationship governs joint civil and military operation and
use of the national airspace system, joint ATC equipment acquisition, DOD provision of
ATC service to civil users, shared facility maintenance responsibility, exchange of personnel,
and transfer of the ATC system to DOD control in times of national emergency. Particular
care would have to be exercised to ensure that this relationship is maintained and the
transition to a corporation would be transparent in terms of protecting national security
interests. The EOC believes that this is achievable.

.2 Su ing the National Defense Mission

The recommended ATC corporation is designed to continue support of the national
defense mission.

6.2.1 The ATS Corporation and the Remaining FAA

Under the ATS Corporation model, there will be no break in the operation of the joint
civil-military ATC system. National defense interests with regard to Special Use Airspace
and acquisition will also be protected and the existing needs of the Secretary of Defense
concerning the use of the national airspace system will be maintained. The ATC system and
the remaining FAA will be transferred to DOD in times of crisis or war. The corporation’s
charter would require it to cooperate with the DOD in joint acquisitions of ATC equipment
and in other areas. Legislation will restate the remaining FAA’s continued national defense
responsibility as well.
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6.2.2 DOD Representation on the Board

The Secretary of Defense would be represented on the ATS Corporation’s Board of
Directors. DOD board representation will assure that the corporation addresses national
security interests. Corporation enabling legislation will clearly define the corporation’s role
in supporting national security efforts and the FAA Administrator’s authority to ensure that

support.

6.3 _DOD Legal Access to Airspace

Placing the air traffic control function in a wholly-owned government corporation will
not reduce DOD access to airspace. Mutual cooperation and coordination between the two
government entities and the recognition of the DOD mission by all concerned are
cornerstones of the current system. While the corporation’s fiscal objectives may conflict
with national defense interests, these relationships must be maintained by the ATS
Corporation and the FAA. The EOC believes that potential concerns can be adequately
addressed. One concern for potential conflict of interest is with Special Use Airspace.
Special Use Airspace provides critical training and testing capability and, as such, is vital to
military readiness and national defense. Legislation will be carefully drafted to ensure full
consideration for national defense requirements. As part of that obligation to national
security interests, policy and procedures for delegation of airspace will remain basically
unchanged. DOD’s capabilities to train, operate, and conduct testing in national airspace
will be preserved.

In accordance with legislated responsibilities in this area, the Secretary of
Transportation will provide oversight for those policies and procedures. The FAA
Administrator, who serves as the airspace "trustee” (recognizing that airspace itself is in the
public domain), will retain overall authority on airspace issues and will resolve disputes as
may be required.

Special Use Airspace policies and procedures, as outlined in the Federal Aviation
Regulations (FARs) and handbooks will be maintained. The policy requirement for public
notification allows DOD input into the proposal and approval process. Also, an established
military and FAA personnel structure supports the procedures of the current airspace
management system and will be retained. There will be no attempt to create a system, be it
FARS or handbooks or other documents, that would allow unilateral action or give the
corporation autonomous authority to deny previously approved or newly proposed airspace
actions.
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6.4 Joint Acquisition System

Enabling legislation for the corporation will seek limited exemption for DOD,
restricted to the acquisition of ATC systems interoperable with the FAA/corporation. The
DOD would only acquire equipment or services using contracts awarded by the corporation if
the Secretary of Defense (or designee) determines that such acquisitions further the interests
of commonality, interoperability, supportability, efficiency, or aviation safety.

Interoperable air traffic systems account for a very minor part of DOD’s overall acquisition,
and are critical to the safety of the system.

New acquisitions procedures would be developed by the corporation to support the
new procurement system. This would be done in consultation with DOD. The corporation
would also consult with DOD on any changes to joint contracts and seek DOD agreement
before taking action.

6.5 Costs of the Joint Civil-Military System

DOD estimates that it provides 20% of total (combined military and civilian) U.S. ATC
services. Activity is measured at FAA ATC facilities for four major user types: air carrier,
commuter air taxi, general aviation and military. The military accounts for 14% of the
activity at Centers, 9% at TRACONS, 4% at Towers and 2% at Flight Service Stations. The
integrated federal system results in an effective use of airspace and minimizes investment in
ATC facilities and equipment. Civil traffic accounts for 18 percent of the activity at military
ATC facilities.

Although the ATC system serves both civil and military users, prior FAA cost
allocation studies have considered only FAA budget costs and not DOD costs. Since DOD is
both a provider and a user of ATC services. The EOC recommends performing a cost
allocation study for the entire civilian and military ATC system.

6.6 rations and Support

The ATC corporation will have the statutory authority to initiate operational rules and
regulations governing procedures, standards and certifications. It would have the same
operational responsibilities regarding national security as FAA handles today. The remaining
FAA would retain the statutory authority to issue safety and security regulations. The FAA
Administrator would have oversight authority over national security, as well as for safety
issues. Unresolved safety and national security issues could be brought by either the
corporation or DOD to the Administrator for resolution.

The Federal Aviation Act of 1958 requires the Secretary of Transportation to give full
consideration to the requirements of national defense. National security concerns would
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The Federal Aviation Act of 1958 requires the Secretary of Transportation to give full
consideration to the requirements of national defense. National security concerns would
receive an equal level of consideration under the new organization. The FAA and the ATS
Corporation would have national defense responsibilities that will be prescribed by law. The
cerporation would have statutory responsibility for activities such as directly assisting in
detection and monitoring known and unknown aircraft, cooperating as partners in the national
dreg interdiction program and sharing the cost of radar facilities used for both civil ATC and
defense purposes. Legislation will provide for continuation of interagency agreements and
jomt contracts involving national defense and security.

The corporation and DOD would work cooperatively to manage the nation’s airspace
and to accommodate the needs of all users. The key goal would continue to be transparent
ATC services for all users and enhancing civil access to special use airspace on a real-time
basis, i.e., when no military activity is being conducted. The corporation would be
responsible for approving exemptions to standard national operational procedures and policy
for unique military missions. The FAA would approve exemptions in any of its oversight
regulatory areas. During wartime both FAA and the corporation would be placed in the
direct chain of the national command authority. The current practice, governed by public
law, where military officers are detailed to FAA to ensure national defense interests are
safeguarded and the agency is advised about military requirements will be continued in the
FAA and corporation. This will enhance the national system, directly benefitting both
avilian and military uses.

6.7 International Experience

Where air traffic control corporations have been established in other countries,
addressing national defense issues was part of the process. However, it is difficult to draw
amy parallels or lessons learned in the national security arena since the U.S. policy of
warldwide military deployment capability and the joint federal ATC system differ
dramatically from other countries.

6-4 April 22, 1994-DRAFT



7. OUTREACH

7.1 Introduction

The Executive Oversight Committee (EOC), the Corporation Task Force and the
four Working Groups conducted extensive outreach activities to help the EOC in
developing its recommendations on the form of the ATS Corporation. To gather
information on precedents, key personnel from other government corporations and
foreign aviation authorities were interviewed. Aviation system users, FAA labor unions,
and other governmental entities which would be affected by the development of an ATS
Corporation were also contacted. In addition, many private sector organizations
provided information on the financing of the ATS Corporation, and best practices in
budget/finance, acquisition and personnel.

7.2 _Executive Oversight Committee Outreach Activities

The Executive Oversight Committee, comprising senior officials from FAA, DOT
and other organizations, was tasked with examining organizational models for
restructuring FAA. In addition to FAA and DOT, the EOC had representatives from:
other government agencies (the Department of Defense, the Office of Personnel
Management, the Office of Management and Budget, the Treasury Department, and the
Department of Labor), representatives of other government corporations (the St.
Lawrence Seaway Development Corporation and the Tennessee Valley Authority), and
representatives of the National Airline Commission and the National Performance
Review.

The EOC was briefed by the United Kingdom’s Civil Aviation Authority on how
air traffic services are provided in Britain and by Morgan Stanley on possible means of
financing an ATS Corporation. The EOC also held an open meeting to obtain
comments from the public, at which fifteen speakers presented their views. Two written
statements were also submitted as a result of the public meeting. The speakers
represented FAA unions, airlines, airports, general aviation, and passengers. Each
speaker provided valuable input to the EOC’s deliberations.

The commenters’ positions varied, but generally supported retaining safety
regulation and airport grants within the government. Most speakers supported the need
for fundamental change in FAA. Further, many supported the idea of a government
corporation, but did not support a completely privatized ATC service providing
organization. General Aviation representatives voiced their concerns about increased
cost, reduced access to the system, and a need for assurances that safety would not be
diminished.
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73 _Corporation Assessment Task Force Outreach Activities

The Task Force conducted a detailed analysis of how ATC could be restructured
and reported its findings to the EOC. The Task Force was led by FAA and DOT
managers, but also included representatives of the Departments of Justice, Treasury, and
Defense; the Office of Management and Budget, and FAA unions. The Task Force
attended briefings by representatives of ATC organizations from New Zealand, the
United Kingdom, Australia, Canada and Germany. In addition, representatives of the
US. Enrichment Corporation and the Tennessee Valley Authority briefed the Task
Force on the organization and operation of government corporations. The Task Force
ako met with Marsh McLennan Insurance, the National Academy of Public
Administration, and aviation industry representatives to gather information on the
restructuring of FAA and the development of an ATS Corporation. Individually, many
Task Force members also took part in the outreach conducted by the Working Groups.

74 The Personnel Working Group Outreach Activities

The Personnel Working Group (PWG), recognizing that outreach needed to
mclude interviews with executives from the FAA organizations directly affected by a
move to corporate models, developed an internal outreach questionnaire/interview guide
and conducted a series of interviews with headquarters and regional managers and union
representatives. Members of the PWG also attended presentations by representatives of
the aviation community, ATC corporations and aviation authorities from other countries
and other interested groups. Outreach was conducted with the following organizations’:

Government Agencies

*Metropolitan Washington Airports *Office of Personnel Management
Authority Nuclear Regulatory Agency

DOD/U.S. Air Force/U.S. Navy Federal Reserve Board

General Accounting Office National Institute of Standards and

Central Intelligence Agency Technology

Department of Veterans Affairs
National Aeronautics and Space
Administration

'The asterisk denotes organizations where extensive outreach was conducted.
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Government Corporations

*Tennessee Valley Authority Pension Benefit Guarantee Corporation
U.S. Enrichment Corporation Export-Import Bank

Federal Deposit Insurance Corporation U.S. Postal Service

St. Lawrence Seaway Development Federal Prison Industries

Corporation Bonneville Power Administration

Office of Thrift Supervision

FAA Unions and Other Labor Organizations

National Air Traffic Controllers National Association of Air Traffic
Association _ Specialists

National Association of Government Professional Airways System Specialists
Employees National Partnership Council

7.5 _The Governance Working Group Outreach Activities

The Governance Working Group developed a set of core outreach questions to
collect information from government corporations and international ATC organizations
on precedents, their internal structures and how they handled their external relationships.
The Governance Working Group’s outreach included:

Government Agencies

*Metropolitan Washington Airports Federal Reserve Board

Authority *DOD/U.S. Air Force/U.S. Navy

Treasury Department Department of Justice

Nuclear Regulatory Commission Office of the Secretary of
Transportation

Government Corporations

*Tennessee Valley Authority *Amtrak

*U.S. Postal Service *Farm Credit Banks
*St. Lawrence Seaway Development

Corporation

Users/Stakeholders

Air Transport Association Airport Council International
Martin Marietta General Aviation Coalition
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International and Other Organizations

Transport Canada

*United Kingdom CAA

New Zealand ATC Corporation
Australia ATC Corporation

*National Academy of Public
Administration

National Airline Commission

American Bar Association

Private Organizations

Morgan Stanley & Co.

1.6_The Budget Finance Working Group Outreach Activities

The Budget and Finance Working Group conducted outreach sessions to
determine the budget and financial practices of numerous government corporations,
foreign government ATC corporations, and private corporations. The Working Group
met with representatives of the Treasury Department and two investment banking firms
to discuss financing methods and best business practices. The Working Group also
contacted various aviation trade associations concerning the budget and financial
practices of a restructured FAA. The Budget and Finance Working Group outreach

sources included:

Government Agencies

Metropolitan Washington Airport
Authority

DOD/U.S. Air Force/U.S. Navy
Department of Energy

Federal Accounting Standards Advisory
Board

Securities and Exchange Commission

Office of the Secretary of
Transportation

Office of Personnel Management

*Treasury Department

Congressional Budget Office

*General Accounting Office

Office of Management and Budget

Government Corporations

Tennessee Valley Authority

Rural Telephone Bank

Amtrak

*Federal Deposit Insurance Corporation

Farm Credit Banks

Commodity Credit Corporation

Federal Home Loan Mortgage
Corporation

Federal Housing Administration Fund

Government National Mortgage
Association

Student Loan Marketing Association

*Overseas Private Investment Corp.

Pension Benefit Guarantee Corporation

*U.S. Enrichment Corporation

U.S. Postal Service

St. Lawrence Seaway Development
Corporation

Corporation for Public Broadcasting

Resolution Trust Corporation

Federal National Mortgage Association

Federal Crop Insurance Corporation

April 22, 1994--DRAFT



Private Organizations

Morgan Stanley & Co. Bankers Trust
Arthur Andersen & Co. American Management Systems
Users/Stakeholders
Air Transport Association Airport Council International
American Association of Airport Regional Airline Association
Executives General Aviation Coalition

Air Line Pilots Association

International and Other Organizations

EUROCONTROL Reason Foundation

United Kingdom CAA Logistics Management Institute

*National Academy of Public Missouri State Revenue System
Administration

7.7 _The Acquisition Working Group Outreach Activities

The Acquisition Working Group met with representatives of government
corporations that have gone through major acquisition reform to learn from their
experience. The Working Group also met with stakeholders and private corporations to
gain their particular insights. An industry survey of best practices for acquisition was
prepared for the Working Group by Arthur D. Little. Among the organizations
contacted by the Acquisitions Working Group were:

Private Organizations (through Arthur D. Littie)

Allen-Bradley Xerox

General Electric Honda

Evans & Sutherland Boeing

Ford Texas Instruments

Florida Power & Light Hewlett-Packard

Motorola Fluor Daniel

Chrysler Conrail
Users/Stakeholders

Air Transport Association CSSI

Airport Council International US Air

Electronic Industries Association Martin Marietta
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International and Other Organizations

British Rail Massachusetts Bay Transportation
Canada Post Authority
Government Agencies and Corporations
Metropolitan Washington Airports DOD, U.S. Air Force
Authority Tennessee Valley Authority
7.8 Summary

The extensive outreach conducted by the EOC and Task Force played an
important role in developing the specific recommendations for the ATS Corporation in
the areas of acquisition, budget/finance, governance and personnel. The Working
Groups were able to compare existing FAA procedures and policies with best practices
in private and public sector organizations. In addition, the study team was able to
benefit from the experiences of other U.S. Government corporations and foreign ATC
service providers in the design of the ATS Corporation. Finally, the outreach provided
valuable input on the concerns of all parties--including commercial and non-commercial
aviation, labor unions, air passengers and the general public--about ATC restructuring
and how it could best be carried out.
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