
To: Welfare Reform Working Group Staff Contacts 

From: Jeremy Ben-Ami 

Subject: Update 

Date: July 16, 1993 

This memo updates you on several important items including 
the revised hearing schedule and new Working Group s t a f f and 
provides you with several items that may be h e l p f u l including 
t a l k i n g points and a public packet of information. 

REGIONAL VISITS 

We are s e t t l i n g on a revised schedule f o r the Working 
Group's regional v i s i t s based on input from the agencies and the 
White House — 

Chicago: August 10 and 11 ( d e f i n i t e ) 
Washington DC: August 19 ( d e f i n i t e ) 
C a l i f o r n i a : September 9 and 10 (tentative) 
New Jersey: October 6 and 7 (tentative) 
Tennessee: October 27 and 28 (tentative) 

We w i l l be doing a round of phone c a l l s t h i s week to confirm 
attendance at the above meetings and to ensure that the schedule 
i s confirmed. 

For the Chicago v i s i t : 
•Everyone should plan t o leave Washington on Monday evening, 

August 9; you can plan t o leave Chicago on 
Wednesday evening, August 11. 

•Everyone should be staying at The Palmer House which i s a 
Hi l t o n Hotel: 17 East Monroe Street, Chicago, IL 60603 
You can c a l l Jim Hickman (401-6958) f o r further 
d e t a i l s . 

NEW STAFF 

There are several new s t a f f who have recently joined the 
Welfare Reform Working Group who w i l l most l i k e l y be working 
closely with a l l of you. Let me b r i e f l y i d e n t i f y them f o r you so 
you w i l l take t h e i r phone c a l l s ! — 



T 

P a t r i c i a Sosa: Director of Public Outreach f o r the Working 
Group (401-9261) 

Patricia's r e s p o n s i b i l t i e s include bringing advocacy 
groups and non-governmental organizations i n t o the 
process of developing welfare reform policy. She w i l l 
be coordinating meetings and b r i e f i n g s , and providing 
regular feedback t o the Working Group on the reactions 
of the advocacy community. She w i l l also be compiling 
a clearinghouse on these organizations and t h e i r 
positions on welfare reform. 

Jim Hickman: Hearing Coordinator (401-6958) 
Wanda Williams: Hearing Coordinator (401-1455) 

Jim and Wanda are responsible f o r a l l aspects of 
planning and managing the regional v i s i t s of the 
Working Group. They w i l l be coordinating schedules, 
arrangements regarding t r a v e l and accommodations as 
well as the i t i n e r a r i e s f o r s i t e v i s i t s and public 
forums. 

Abbie Gottesman: (205-3600) 
Abbie i s working p r i m a r i l y on mail intake and response. 
She w i l l also be working with P a t r i c i a Sosa on public 
outreach projects. 

Tobv Graff: (401-9258) 
Toby i s working with P a t r i c i a on public outreach and i s 
responsible f o r tracking, scheduling and reporting on 
a l l meetings by the Working Group with outside 
organizations. I f any of your agencies have meetings 
with outside organizations on welfare reform, please 
report them t o Toby. 

Helene Gradv; (401-4886) 
Helene i s working on compiling a comprehensive p r o f i l e 
of welfare data, model community programs, success 
stories and press coverage i n each of the f i f t y states. 

MODEL PROGRAMS 

To help with a number of aspects of the above work, we 
would greatly appreciate your input regarding q u a l i t y state and 
loca l contacts and examples of model programs. Not only are we 
looking f o r contacts i n the hearing states, but also throughout 
the country f o r the state p r o f i l e s . 



TALKING POINTS/PUBLIC PACKET 

Attached f o r the use of your agency are copies of both the 
o f f i c i a l welfare reform t a l k i n g points and the public packet we 
are d i s t r i b u t i n g when people ask f o r background on the welfare 
reform e f f o r t . 

I would greatly appreciate i t i f you could ensure that a l l 
the appropriate o f f i c e s at your agencies receive copies of these 
items. These include, f o r example, public a f f a i r s , intergovern­
mental a f f a i r s . Congressional r e l a t i o n s , speechwriting and the 
personal offices/assistants to the Working Group members and 
Cabinet Secretaries. 

STAFF CONTACTS 

Also attached i s a copy of the s t a f f contact l i s t f o r the 
Working Group. Please look i t over and l e t me know i f there are 
any changes that should be made, any problems, etc. 



WELFARE REFORM WORKING GROUP 

Staff Contacts (as of 7/16/93) 

A g r i c u l t u r e 

Education 

HHS 

HUD 

IRS 

J u s t i c e 

Mike Fishman 
703-305-2017 
fax: 703-305-2576 

Judy Wurtzel 
401-3281 
fax: 401-3095 

Susan Bender 
690-8204 
fax: 690-6154 

Marcy Carlson 
690-7409 
fax: 690-6562 

Ann McCormick 
690-5880 
fax: 690-6562 

Carol Roddy 
690-8335 
fax: 690-6498 

Mic h e l l e Rodman 
401-4541 
fax: 401-7741 

Jeremy Ben-Ami 
401-6954 
fax: 401-4678 

Steve Hagey 
690-6238 
fax: 690-6896 

J i l l Khadduri 
708-1537 
fax: 708-5536 

Robert Carver 
622-6860 
fax: 622-6536 

Deborah Sorkin 
514-1026 
fax: 514-6113 

E l l e n Haas 

Madeleine Kunin 
Ray Cortines 

Walter Broadnax 

Wendell Primus 

David Ellwood 

Joycelyn Elders 

Fernando T o r r e s - G i l 

Mary Jo Bane 

Ken A p f e l 

Michael Stegman 

Robert Carver 

Eleanor Acheson 
J u l i e Samuels 



Labor Stacey Grundman 
219-6151 
fax: 219-7971 

Thomas Glynn 
Doug Ross 

Treasury Ben Nye 
622-2735 
fax: 622-2633 

Maurice Foley 
A l i c i a Munnell 

White House Offices 

Domestic 
P o l i c y 
Council 

Cookie Waldon 
456-7777 
fax: 456-7739 

Kathi Way 

Cathy Mays 
456-6515 
fax: 456-7739 

Bruce Reed 

I n t e r ­
governmental 

Mild r e d Taylor 
456-2896 
fax: 456-2889 

J e f f Watson 

National 
Service 

Karen Ewing 
456-6444 
fax: 456-6420 

E l i Segal 

NEC Bonnie Deane 
456-2801 
fax: 456-2223 

Eugene S p e r l i n g 

CEA Francine Obermiller 
395-5036 
fax: 395-6947 

Joseph S t i g l i t z 

OMB 

Vice 
President 

Wendy New 
395-4844 
fax: 395-5730 

C h a r l o t t e Hayes 
456-6277 
fax: 456-6231 

Is a b e l S a w h i l l 

Elaine Kamarck 



Chairs 
Bruce Reed 

David Ellwood 

Working Group on Welfare Reform, 
Family Support and Independence 

Deputy Assistant to the Presidem for Domestic Policy 

Assistam Secretary for Planning and Evaluation, Departmem of Health and 
Human Sendees 

Assistam Secretary for the Administration for Children and Families, 
Departmem of Health and Human Services 

Members 
Ken Apfel 

Walter Broadnax 
Robert Carver 
Maurice Foley 
Thomas Glynn 
Ellen Haas 
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Larry Parks 
Wendell Primus 
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Joseph Stiglitz 
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Jeff Watson 
Kathi Way 

Assistam Secretary for Managemem and Budget. Health and Human 
Services 
Deputy Secretary, Departmem of Health and Human Services 
Deputy Assistam Secretary for Returns Processing, Treasury Departmem 
Office of Tax Policy, Treasury Departmem 
Deputy Secretary, Departmem of Labor 
Assistam Secretary for Food and Consumer Services, Departmem of 
Agriculture 
Office of the Vice Presidem 
Deputy Secretary, Departmem of Education 
Assistam Secretary for Economic Policy, Treasury Departmem 
Senior Advisor to the Secretary, Departmem of Commerce 
Deputy Assistam Secretary for Human Services Policy, Departmem of Health 
and Human Services 
Direaor, Office of Policy and Managemem Analysis, Departmem of Justice 
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Deputy Assistam to the Presidem for Economic Policy 
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of Education 
Assistam Attomey General for Policy Developmem, Departmem of Justice 
Assistam Secretary, Employmem and Training Administration, Departmem of 
Labor 



Charge to the Working Group on 
Welfare Reform, Family Support and Independence 

"Jt's timei to honor and reward-people vork hard 
and play by the rules. That means endingr welfare as we 
Jtnow i t — not by punishing the poor or preaching to them, 
but by empowering Americans to take care o f t h e i r ch i ldren 
and improve t h e i r l i v e s . No one who works f u l l - t i m e and 
has chi ldren at home should be poor anymore. No one who 
can work should be able to stay on welfare forever." 

President B i l l Clinton 
Putting People First 

President Clinton has charged the Working Group to develop a proposal to "end 
welfare as we know it." The Working Group is guided by four principles underlying the 
President's vision for reform: 

Make Work Pay ~ People who work should not be poor. They should get the 
support they need to ensure that they can work and adequately support their families. The 
economic support system must provide incentives that encourage families to work and not 
stay on welfare. 

Dramatically Improve Child Support Enforcement ~ Both parents have a 
responsibility to support their children. One parent should not have to do the work of two. 
Only one-third of single parents currently receive any court-ordered child support. The 
system for identifying fathers and ensuring that their children receive the support they 
deserve must be strengthened. 

Provide Education, Training, and Other Services to Help People Get Off and 
Stay Off Welfare ~ People should have access to the basic education and training they need 
to get and hold onto a job. Existing programs encouraged by the Family Support Act of 
1988 need to be expanded, improved and better coordinated. 

Create a Time-Limited Transitional Support System Followed By Work — With 
the first three steps in place, assistance can be made truly transitional. Those who are 
healthy and able to work will be expected to move off welfare quickly, and those who cannot 
fmd jobs should be provided with work and expected to support their families. 

Based on these core principles, the Working Group will be developing a detailed 
proposal that will not simply change the welfare system but will ultimately provide a genuine 
altemative to it. 



Welfare Reform: Next Steps 

The Welfare Reform Working Group is charged with presenting a detailed proposal to 
create a transitional assistance system in line with the broad principles outlined by the 
President. To tackle this complex task, the Working Group is assigning staff to develop 
background information and policy options in the following areas: 

Making Work Pay - to explore ways of improving the economic incentives to 
work and the distribution of fmancial and other supports for the working poor, such as the 
Eamed Income Tax Credit 

Child Support - to address issues ranging from patemity establishment and support 
enforcement to the possibility of a child support insurance/assurance program 

Absent Parents - to examine current government policies as they relate to absent 
parents so that they can better meet their parental responsibilities 

Transitional Support ~ to review strategies for providing assistance on a 
temporary basis along with the education, training, and other supports needed to get off 
welfare and into jobs 

Post Transitional Work - to examine the issues related to employing those 
reaching the end of their time-limited assistance 

Child Care - to explore how best to meet the need for child care in a system of 
transitional assistance and mandatory work 

Program Simplification ~ to look at the rules and regulations of benefit 
programs for low income families to find ways to make them more uniform and simple 

Private Sector Job Creation ~ to focus on including in a transitional assistance 
system the incentives necessary to create jobs for welfare recipients in the private sector 

Prevention/Family Stability ~ to ensure that efforts to prevent out-of-wedlock 
births and family break-up are given priority in the reform plan 

While federal employees will be staffing the Working Group, they will be seeking 
input and proposals from individuals and organizations outside the government. Those who 
are interested in providing input, ideas and suggestions are invited to write to the Working 
Group at the address provided on the following page. Specific proposals as well as general 
comments are welcome. 



Public Input in Welfare Reform 

The Working Group has made public involvement and input a top priority as it 
develops its proposal for the President. To achieve this, the Working Group will be taking a 
number of very specific steps to involve the public in its work: 

Hearings/Public Events ~ The Working Group will be holding a series of 
hearings and events across the country during the summer designed to provide the public 
with an opportunity to present the Working Group with their ideas and opinions. These 
events will also allow the Working Group to begin to get public reaction to some of the ideas 
it is developing. The schedule of these public events should be available by the end of June. 

Working Papers ~ The Working Group will be publishing a series of working 
papers over the course of the summer and fall to provide information and spark public 
discussion of the issues underlying the welfare reform effort. These papers will be widely 
circulated. To receive copies, please write to the Working Group at the address listed 
below. 

Meetings/Briefings - Working Group staff will be setting up briefings and 
meetings for groups of organizations interested in welfare reform. A special office of Public 
Liaison is being set up by the Working Group to reach out to organizations concemed with 
welfare issues to ensure that information is widely disseminated and that a broad range of 
opinions are being solicited to inform the efforts of the Working Group. 

Intake Center ~ The Working Group is establishing an intake center for all mail 
and information requests. The Center will ensure that proposals, suggestions, and ideas are 
forwarded to the appropriate staff and that requests for meetings and speakers are handled in 
a timely manner. To contact the Working Group, please write to: 

Welfare Reform Working Group 
Administration for Children and Families 
370 L'Enfant Promenade SW 6th floor 

Washington, D.C. 20047 



TALKING POINTS 
Welfare Reform 

GENERAL GUIDANCE 

o Welfare is a Top Priority Welfare reform is a top priority of the 
President/Administration/Department. The President is committed to developing a 
bold program to "end welfare as we know it." 

o Four Values Work, Family, Opportunity, Responsibility. The welfare system 
discourages work, weakens families, provides no real opportunity, and fails to reward 
responsibility. Our plan will be based on the values at the core of American beliefs: 

WORK ~ If you work, you shouldn't be poor; those who play by the rules should be 
rewarded 

FAMILY ~ Both parents have an obligation to support their children; parents should 
support their children, not the government 

OPPORTUNITY AND RESPONSIBILITY ~ The fundamental linkage underlying 
the support system: the govemment should provide people with the support they need 
to get and hold a job ~ training, education, child care or health care. However, 
individuals, not the govemment, must be responsibile for their families. Both parents 
must support their children and those who can work will be expected to work to 
support their families. 

o These Values Lead to the Four Principles Underlying the President's Vision All 
administration speeches/comments on welfare reform should emphasize the four 
principles: (1) Making Work Pay; (2) Improving Child Support Enforcement; (3) 
Providing Education, Training, and Support to help people get and hold jobs; and (4) 
Creating a System of Time Limited Transitional Support followed by Work. These 
goals are discussed in more detail on the following page. 

CAUTIONS 

o It's Too Early to Discuss Specifics It is too early to address questions about specific 
aspects of the welfare reform plan. Many policy options are under discussion, and, in 
general, particular ideas have not been mled on or off the table. 

o Do Not Discuss Dates/Deadlines/Timelines The Working Group intends to have a 
plan for the Domestic Policy Council and the President to review as soon as possible, 
but we are not publicly committing to a date for releasing the plan or submitting 
legislation. 

o Do Not Discuss Costs/Budgets In Any Detail It is still too early in the Working 
Group's work to discuss costs. We anticipate that retuming welfare to its original 
purpose as a transitional assistance program will reduce caseloads and save money in 
the long mn. 

(rev 6/22/93) 



WELFARE REFORM WORKING GROUP 

o The Welfare Reform Working Group was announced by President Clinton on June 
11, 1993. 

o The Working Group is comprised generally of senior, sub-cabinet level appointees 
from a variety of Departments and White House offices. The list of members is 
attached. It will be chaired by Bmce Reed, David Ellwood, and Mary Jo Bane. 

0 The staff of the Working Group is made up of federal employees. They will be 
consulting widely with individuals and organizations with an interest and expertise in 
welfare reform. They will also be working closely with Congress and officials from 
state and local govemment. These efforts are described in more detail on the 
following page. 

GOALS 

President Clinton has charged the Working Group to develop a proposal to "end 
welfare as we know it." The Working Group is guided by four principles underlying the 
President's vision for reform: 

o Make Work Pay ~ People who work should not be poor. They should get the 
support they need to ensure that they can work and adequately support their families. 
The economic support system must provide incentives that encourage families to work 
and not stay on welfare. 

o Dramatically Improve Child Support Enforcement - Both parents have a 
responsibility to support their children. One parent should not have to do the work of 
two. Only one-third of single parents currently receive any court-ordered child 
support. The system for identifying fathers and ensuring that their children receive 
the support they deserve must be strengthened. 

o Provide Education, Training, and Other Services to Help People Get Off and 
Stay Off Welfare ~ People should have access to the basic education and training 
they need to get and hold onto a job. Existing programs encouraged by the Family 
Support Act of 1988 need to be expanded, improved and better coordinated. 

o Create a Time-Limited Transitional Support System Followed By Work ~ With 
the first three steps in place, assistance can be made tmly transitional. Those who are 
healthy and able to work will be expected to move off welfare quickly, and those who 
cannot find jobs should be provided with work and expected to support their families. 

Based on these core principles, the Working Group will be developing a detailed 
proposal that will not simply change the welfare system but will ultimately provide a genuine 
altemative to it. 



PUBLIC JN?UT 

While the Working Group and its staff are federal employees, they will be working 
closely with individuals and organizations outside the govemment in an open and 
collaborative process to develop ideas and policy options. The Working Group will be 
taking a number of very specific steps to involve the public in its work: 

o Hearings/Public Events ~ The Working Group will hold hearings and public events 
across the country designed to provide tfie public with an opportunity to present the 
Working Group to begin to get public reaction to some of the ideas it is developing. 

o Briefing Papers ~ The Working Group will be publishing a series of working papers 
over the course of the summer and fall which will be designed to provide information 
and spark public discussion of the issues underlying the welfare reform effort. These 
papers will be widely circulated. 

o Meetings/Briefings - Working Group staff will be setting up briefings and meetings 
and consulting widely with groups and organizations interested in welfare reform. A 
special office of Public Liaison is being set up by the Working Group to reach out to 
organizations concemed with welfare issues to ensure that information is widely 
disseminated and a broad range of opinions are being solicited to inform the efforts of 
the Working Group. 

o Intake Center ~ The Working Group is establishing an intake center for all mail and 
information requests. The Center will ensure that proposals, suggestions, and ideas 
are forwarded to the appropriate issue groups and that requests for meetings and 
speakers are handled in a timely manner. 

COLLABORATION WITH CONGRESS 

Congressional experience, particularly with the Family Support Act of 1988, is also 
extraordinarily valuable in the development of a welfare reform plan. The administration 
will work closely with the leadership and committee chairs in both Houses prior to 
introducing legislation. 

COLLABORATION WITH THE STATES AND LOCALITIES 

The President beleives the experiences of the States provide valuable lessons for the 
development of national policy. He has, therefore, asked the Govemors, State legislators, 
and State welfare directors to form a group to consult with the administration throughout the 
development of the welfare reform plan. 



WELFARE REFORM, FAMILY SUPPORT AND INDEPENDENCE 

The Challenge: To design a support system that rewards and reinforces 
work, family, responsibility, indeoendence, and 
community. 

The Problems Work often does not pay. Working people are often 
worse off and more insecure than those collecting 
welfare. 

Single parents are expected to do the job of two. 
Absent parents are often not expected and even 
discouraged from helping to support and nurture their 
children. 

Welfare discouraoes work, isolates, stigmatizes, and 
humiliates. Recipients often remain on welfare for 
years. Current system of support from many different 
programs is fragmented, complex and often 
counterproductive. 

The Reforms: Make Work Work 

Transform Child Support Enforcement 

Expand and Improve Education and Training 

Create a Transitional Welfare System Followed by Work 



MAKE WORK WORK 

The Goal: Make work genuinely feasible and rewarding for all persons. 

Strategies: 

Modifications of Existing Programs or Reforms Already Underway: 

Expand tax credits-EITC (Treasury) 
Raise Minimum wage (DOL) 
Expand and Improve Child Care (HHS, Treasury, Ed) 
Improve Food Stamp Work Incentives (Ag) 
Improve Housing Assistance Work Incentives (HUD) 

Big Ideas/ New Initiatives 

Worker Support Offices to provide advance payment of the 
EITC and any other transfers, help with child care, health 
insurance, transportation, job placement, support services, 
training, and even provide jobs for welfare exhaustees. 

Drastically simplify, consolidate, and possibly cash out 
existing transfer programs for which the working poor 
qualify. 

Key Questions: 

Should we go much beyond the items already in the budget 
to support workers? 

How can we get the EITC and health coverage to people in 
a simple and timely fashion? 

Does it make sense to consolidate multiple programs for low 
income workers? 

Who would administer worker support offices? 



TRANSFORM CHILD SUPPORT ENFORCEMENT 

The Goal: Insure that children get the support they deserve and need 
from absent and custodial parents. Make self-support 
feasible for single mothers. 

Strategies: 
Modifications of Existing Programs or Reforms Already Underway: 

In-hospital Paternity Establishment (HHS/states) 
Improve Guidelines (HHS/states) 
W-4 Reporting (HHS or Treasury) 
Improved Withholding (HHS/states) 
Nationwide Data Sharing (HHS/states) 
Mandatory Updating (HHS/states) 

Increased Penalties (license suspension, etc) (HHS/states) 

Big Ideas/ New Initiativpf; 

Completely Decouple Child Support Enforcement from 
AFDC receipt. Remove mother as enforcer. 

Statewide or Federal Registry and Collection of All Awards 

Child Support Enforcement and Insurance 

Key Questions: 

How much should single mothers be expected to work in 
order to escape poverty and welfare? 

How much can realistically be collected from absent fathers? 

What should be done to support or penalize fathers who 
cannot or will not pay? 

What elements of child support enforcement should be 
administered by what level of government? 

Costs and Collections 



Expand and Improve Education and Training 

The Goal: Create a training system that really helps people move 
ahead and reduces their need for welfare. 

Strategies: 

Modifications of Existing Programs or Reforms Already UndenA/ay 

AFDC-JOBS (HHS) 
JTPA (DOL) 
Vocational Education (DOE) 
Adult Education (DOE) 
Local School Systems 
Community Colleges 
Pell Grants (DOE) 
National Service 

Big Ideas/ New lnitiati\/p».9 

Establish a more unified training system not linked to welfare 
receipt per se. Possibly link training to worker support 
offices. 

Key Questions: 

How intensive and expensive should training be? 

Should training come first? 

What strategies work best for whom? 

Should welfare recipients be given special programs and 
attention? 



Create a Transitional Welfare System Followed by Work 

The Goal: For the healthy and employable, transform the current 
welfare system with a genuinely time-limited, transitional one 
followed by work. 

Strategies: 

.Modifications of Fxisting Prr^nrams or R^.fnrm. Already Und^rw.^ 

AFDC-JOBS (HHS) 

(Modify existing JOBS program to require Community Work 
Experience Program CWEP for persons after some point) 

Big Ideas/ NPW Initiatives 

Create a number of PSE jobs for former welfare recipients. 

Create new transitional support program which ends after 
certain time and create special jobs programs for people 
leaving the transitional support system. 

Link jobs to worker support offices 

Key Questions: 

How many people can realistically be expected to work? 

What happens to the "walking wounded"? 

How do we determine employability? 

Work for the welfare check or work instead of welfare? 
(CWEP versus PSE) 

What happens if people refuse to work? 



DEPARTMENT OF HEALTH & HUMAN SERVICES Otfice of the Secretary 

Office of the General Counsel 
Business and Administrative Law 
Rm. 5362 Cohen Bldg 
330 Independence Ave., S.W. 
Washington, D.C. 20201 

May 3, 1993 

MEMORANDUM 

TO : Paul K. Legler 
Special Assistant 
O f f i c e of the Assistant Secretary f o r 

Planning and Evaluation 

FROM : Associate General Counsel 

SUBJECT: Working Group on Family Support and Independence 

I am responding t o your A p r i l 6 memorandum t o H a r r i e t Rabb i n 
which you seek l e g a l advice on a series of questions r e l a t e d t o 
development of a plan f o r welfare reform. 

You i n d i c a t e t h a t a "Working Group on Family Support and 
Independence" ("Working Group") comprised s o l e l y of f u l l - t i m e 
f e d e r a l employees w i l l be formed t o develop a welfare reform plan 
f o r submission t o the Domestic Policy Council by September 3, 
1993. Although you i n d i c a t e t h a t President C l i n t o n has announced 
t h a t he would form such a group, you do not say s p e c i f i c a l l y 
whether the President or the Domestic P o l i c y Council w i l l 
e s t a b l i s h t h e Working Group you describe. Second, you do not 
st a t e s p e c i f i c a l l y whether the President or the Council w i l l 
u t i l i z e the Working Group; t h a t i s , whether the Working Group i s 
intended t o advise the President or the Council. These kinds of 
fa c t s would normally be important t o the questions of whether or 
not the Federal Advisory Committee Act ("FACA"), 5 U.S.C. App. 2, 
applies and why, and f u r t h e r , i f i t does apply, what r u l e s must 
then be f o l l o w e d . However, as you w i l l note from our responses 
below, your statement t h a t the Working Group's membership w i l l be 
confined t o f u l l - t i m e f e d e r a l employees, i s d i s p o s i t i v e of the 
FACA-applicability question. 

Our a n a l y s i s and advice assume t h a t the President w i l l e s t a b l i s h 
the Working Group, much as he d i d w i t h the National Health Care 
Reform Task Force, which w i l l be comprised s o l e l y of f u l l - t i m e 
f e d e r a l employees and u t i l i z e d by the President and/or the 
Council. We have r u l e d out an assumption t h a t the Secretary of 
Health and Human Services ("HHS") w i l l e s t a b l i s h the Working 
Group under the Department's auspices. I f we are i n c o r r e c t , 
please l e t us know because the answers t o some of your questions 
would be d i f f e r e n t . 
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You also s t a t e t h a t a separate e n t i t y of about 21 teams ("issue 
groups") comprised of cu r r e n t f u l l - t i m e Department of Health and 
Human Services ("HHS") and other federal agency employees w i l l be 
organized t o provide support services t o the Working Group. We 
assume t h a t these teams w i l l be organized under HHS's 
auspices/leadership. Based on your d e s c r i p t i o n of t h e i r 
a c t i v i t i e s , we assume t h a t these teams w i l l not be subcommittees 
or subgroups of the Working Group. We make note of t h i s because 
the FACA's d e f i n i t i o n of "advisory committee" makes p l a i n t h a t a 
"subcommittee" or "subgroup" of an advisory committee can i t s e l f 
be subject t o the FACA. FACA § 3 ( 2 ) . Even i f our assumption be 
i n c o r r e c t , you w i l l note from our response t o your question one, 
t h a t the functions o f a p a r t i c u l a r group are c r i t i c a l t o 
determining whether i t i s a FACA-subject committee. 

I n a d d i t i o n t o engaging the services of f u l l - t i m e f e d e r a l 
employees t o form t h e teams, you propose t o c a l l upon temporary 
employees. Intergovernmental Personnel Act assignees/detailees, 
other d e t a i l e e s , c o n t r a c t o r s , consultants, volunteers and others 
h i r e d f o r short periods t o support the Working Group e f f o r t . 
From the i n f o r m a t i o n you provided, i t appears t h a t the non­
f e d e r a l personnel w i l l be p r o v i d i n g f a c t u a l i n f o r m a t i o n r a t h e r 
than developing or o f f e r i n g consensus advice t o the Working Group 
and w i l l i n t e r a c t p r i m a r i l y , i f not e x c l u s i v e l y , w i t h members of 
the issue groups. Moreover, i t appears from your m a t e r i a l t h a t 
the teams, regardless of t h e i r membership, w i l l not i n any case 
be "advising" the " u t i l i z e r s " of the Working Group; namely, the 
President and/or the Domestic Policy Council. 

You seek advice t o ensure t h a t any actions taken i n connection 
w i t h the Working Group and support teams comply w i t h the FACA and 
other f e d e r a l laws t h a t may apply. 

Before responding t o your questions s e r i a t i m , I want t o advise 
caution a t the outset on one matter r a i s e d i n the m a t e r i a l . You 
in d i c a t e t h a t you expect t h a t the Working Group w i l l conduct a 
series of p u b l i c forums and you are s o l i c i t i n g foundation support 
t o help organize and finance such events. As a general r u l e , an 
agency must operate w i t h i n the l i m i t s of i t s appropriated funds 
and may not augment i t a p p r o p r i a t i o n s from outside sources 
without s p e c i f i c s t a t u t o r y a u t h o r i t y . See, e.g.. 55 Comp. Gen. 
1293 (1976) and 70 Comp. Gen. 597, 598 (1991). This p r o h i b i t i o n 
derives from the c o n s t i t u t i o n a l requirement t h a t " [ n ] o money may 
be drawn from the Treasury, but i n Consequence of Appropriations 
made by Law..." U.S. Const, a r t . I , § 9, c l . 7. 

The i n t e r d i c t i o n against "augmentation" i s a c o r o l l a r y t o the 
"separation of powers" d o c t r i n e . When Congress makes an 
ap p r o p r i a t i o n , i t i s e s t a b l i s h i n g an authorized program l e v e l 
which also operates as the funding c e i l i n g . Accordingly, the 
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"augmentation" prohibition seeks to ensure that the Executive 
Branch l i m i t s i t s expenditures t o the appropriations i t receives, 
unless s p e c i f i c a l l y authorized by law to receive "donations" or 
" g i f t s . " simply stated, we follow the r u l e that an agency may 
not accept g i f t s of money or property i n the absence of sp e c i f i c 
statutory authority. 16 Comp. Gen. 911 (1937). 

Congress has vested HHS with several g i f t acceptance a u t h o r i t i e s , 
but they are for the benefit of the Public Health Service and the 
Social Security Trust Funds. Except f o r the statutory 
authorities to accept travel reimbursement from outside sources 
at 31 U.S.C. § 1353 and 42 U.S.C. § 3506, which apply HHS-wide, 
neither the Office of the Secretary nor the Administration f o r 
Children and Families has any author i t y t o accept or s o l i c i t 
g i f t s . ' Based on the facts you present, i t is our view that 
HHS's s o l i c i t i n g outside f i n a n c i a l support to help meet the costs 
of the proposed public forums would l i k e l y be an impermissible 
augmentation of funds.^ 

Though i t i s clear that accepting g i f t s of cash or property 
without statutory authority i s impermissible, i t i s less clear 
whether any agency's acceptance of outside services without 
statutory authority would also produce an impermissible 
augmentation of i t s appropriations. The Comptroller General's 
decisions have not been consistent on t h i s issue. Under various 
circumstances, which do not necessarily follow any clear pattern, 
the Comptroller General has found that i n the absence of g i f t 
acceptance authority, an agency's acceptance of some services 
amounts to an i l l e g a l augmentation while i t s acceptance of other 
services does not. 11 Comp. Gen. 622 (1905) (Navy could accept 
i n s t a l l a t i o n of appliance); B-211079.2 (Jan. 2, 1987) (agency 

1 Also, because the authority t o accept g i f t s i s an 
exceptional one, the Office of the General Counsel narrowly 
construes any such authority and has consistently advised agency 
o f f i c i a l s that g i f t acceptance auth o r i t y does not o r d i n a r i l y 
include g i f t s o l i c i t a t i o n authority. See, e.g.. Mem. from the 
General Counsel to the Secretary, Feb. 20, 1991. (Attached at 
Tab A.) 

^ We wish to make very clear that our analysis and advice 
on t h i s matter are confined to HHS actions. We defer to White 
House Counsel with respect to whether the Office of the President 
has any g i f t acceptance authority on which the Working Group as a 
Presidential Advisory Committee could r e l y to achieve the aims 
you mention. Likewise, we defer to the Counsels of other federal 
agencies whose o f f i c i a l s may make up part of the Working Group 
and whose agencies may also be operating under less r e s t r i c t i v e 
statutory authorities and could do what HHS cannot. 
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cannot accept work of "workfare" p a r t i c i p a n t s ) . Of major 
s i g n i f i c a n c e i n these cases i s whether the agency would normally 
provide the service i n question w i t h i t s own personnel. I f so, 
acceptance of the o f f e r e d services may amount t o an impermissible 
augmentation of appr o p r i a t i o n s . Accordingly, we recommend t h a t 
o f f e r s t o provide i n t a n g i b l e g i f t s , such as servic e s , be reviewed 
on a case-by-case basis and t h a t you co n s u l t w i t h us i f any such 
o f f e r a r i s e s i n v o l v i n g HHS as the r e c i p i e n t . 

Despite the l i m i t s on using outside resources, HHS may co-sponsor 
an event w i t h a non-government e n t i t y under some circumstances. 
Co-sponsorship r e f e r s t o the j o i n t development and/or 
presentation of a conference, seminar, symposium, etc. by the 
Department and one or more non-federal e n t i t i e s which share a 
mutual i n t e r e s t i n the subject matter. I t g e n e r a l l y involves a 
co-funding arrangement between the p a r t i e s ; t h a t i s , HHS 
t y p i c a l l y makes grant or other funds a v a i l a b l e t o the other p a r t y 
t o help defray the costs of a co-sponsored forum or conference. 
Your o f f i c e has considerable experience i n such matters. I f you 
consider co-sponsoring an event, I nonetheless recommend t h a t you 
consult w i t h us f u r t h e r on any FACA i m p l i c a t i o n s and contact the 
Ethics D i v i s i o n of t h i s O f f i c e f o r s p e c i f i c guidance on e t h i c a l 
issues involved i n co-sponsorship. Attached (Tab B) f o r your 
information i s our Ethics D i v i s i o n ' s g u i d e l i n e s on co-
sponsorship, which though i n d r a f t form, are c u r r e n t l y being 
applied. 

FEDERAL ADVISORY COMMITTEE ACT 

1. What i s the general r u l e f o r determining whether FACA 
applies? 

ANSWER: We r e l y c h i e f l y on three l e g a l sources i n 
determining whether the Federal Advisory Committee Act applies t o 
any p a r t i c u l a r group: (a) the s t a t u t e — Federal Advisory 
Committee Act ("FACA" or " A c t " ) , Pub. L. No. 92-463, as amended, 
5 U.S.C. App. 2; (b) the sole Supreme Court d e c i s i o n construing 
the Act, Public C i t i z e n v. United States Dep't of J u s t i c e . 109 S. 
Ct. 2558 (1989); and (c) the government-wide FACA r e g u l a t i o n s 
issued by the Administrator of the General Services 
A d m i n i s t r a t i o n ("GSA"), 41 C.F.R. Subpart 101-6.10. The FACA 
vests the GSA Administrator w i t h f o c a l p o i n t a u t h o r i t y f o r the 
Executive Branch's a d m i n i s t r a t i o n of the Act. FACA § 7. (HHS 
has also published Advisory Committee r e g u l a t i o n s which appear a t 
45 C.F.R. Part 11; however, they are not c u r r e n t i n some key 
respects. Also, i n s o f a r as the Working Group appears t o be a 
P r e s i d e n t i a l Advisory Committee, the HHS r e g u l a t i o n s would not 
apply t o i t . ) 
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By way of i n t r o d u c t i o n , FACA was enacted t o stem the 
p r o l i f e r a t i o n of advisory committees through which p r i v a t e 
i n d i v i d u a l s outside the government were able t o influence 
governmental d e c i s i o n making t o the e x c l u s i o n of the general 
p u b l i c . See FACA § 2; see also. H. Rep. No. 92-1017, 92d Cong., 
2d Sess. 2, 6 (1972), r e p r i n t e d i n U.S.C.C.A.N. 3491, 3492, 3496; 
Public C i t i z e n . 109 S. Ct. at 2562. Accordingly, the FACA 
establishes a means t o ensure t h a t the need f o r such committees 
i s properly j u s t i f i e d , FACA § 2 ( b ) ( l ) - ( 3 ) , and increases the 
a c c o u n t a b i l i t y of such committees by making t h e i r meetings open 
t o the p u b l i c and r e q u i r i n g disclosure o f t h e i r purposes, 
membership, costs and a c t i v i t i e s , FACA § 2 ( b ) ( 4 ) - ( 6 ) 

The Act defines the term "advisory committee" broadly as "any 
committee, board, commission, c o u n c i l , conference, panel, task 
force, or other s i m i l a r group" t h a t i s — 

" e s t a b l i s h e d by s t a t u t e or r e o r g a n i z a t i o n plan, or 
•* es t a b l i s h e d or u t i l i z e d by the President, or 
" est a b l i s h e d or u t i l i z e d by one or more agencies 

i n the i n t e r e s t of o b t a i n i n g advice or recommendations. 
FACA § 3(2). 

I t excludes from i t s coverage, however, "any committee which i s 
composed wholly of f u l l - t i m e o f f i c e r s or employees of the Federal 
Government" because they are not the government "outsiders" 
Congress was concerned about whose p r i v a t e i n t e r e s t s could color 
the advice provided f e d e r a l p o l i c y makers. FACA § 3 ( 2 ) ( i i i ) , S. 
Rep. No. 92-1098, 92d Cong., 2d Sess. a t 17. The FACA does not 
define " o f f i c e r s or employees of the Federal Government."'* 
However, there i s general agreement t h a t a t le a s t the d e f i n i t i o n s 

^ I n a s i m i l a r v e i n . President C l i n t o n issued Executive 
Order 12838, "Termination and L i m i t a t i o n o f Federal Advisory 
Committees," on February 10, 1993, d i r e c t i n g a comprehensive 
Executive Branch review of e x i s t i n g committees w i t h a view toward 
t h e i r reduction. Pursuant t o the Executive Order, D i r e c t o r 
Panetta issued OMB B u l l e t i n No. 93-10 on A p r i l 10, 1993 s p e l l i n g 
out the procedures f o r implementing the Executive Order. 

* Indeed, the question, f o r example, of whether the F i r s t 
Lady i s a government o f f i c e r or employee or the equivalent f o r 
purposes of the FACA's a p p l i c a t i o n t o the President's Health Care 
Reform Task Force i s before the Court of Appeals f o r the D i s t r i c t 
of Columbia C i r c u i t on the government's appeal of the d i s t r i c t 
court's holding t h a t she i s not. A s s o c i a t i o n of Am. Physicians 
and Surgeons v. C l i n t o n . No. 93-0399 (D.D.C. Mar. 10, 1993), 
appeal docketed. No. 93-5086 (D.C. Ci r . Mar. 22, 1993). 
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of " o f f i c e r " and "employee" set f o r t h a t 5 U.S.C. §§ 2104 and 
2105 apply. Those sections provide i n re l e v a n t p a r t as f o l l o w s : 

Section 2104 - O f f i c e r 
(a) For the purpose of t h i s t i t l e [ 5 ] , " o f f i c e r , " . . . means 
... an i n d i v i d u a l who i s -

(1) required by law t o be appointed i n the c i v i l 
s ervice by one of the f o l l o w i n g a c t i n g i n an o f f i c i a l 
capacity -

(A) the President; 
(B) a cour t of the United States; 
(C) the head of an Executive agency; or 
(D) the Secretary of a m i l i t a r y department; 

(2) engaged i n the performance of a Federal f u n c t i o n 
under the a u t h o r i t y of law or an Executive a c t ; and 

(3) subject t o the s u p e r v i s i o n of an a u t h o r i t y named by 
paragraph (1) ... w h i l e engaged i n the performance of 
the duties of h i s o f f i c e . 

Section 2105 - Employee 
(a) For the purposes of t h i s t i t l e [ 5 ] , "employee," ... 
means an o f f i c e r and an i n d i v i d u a l who i s -

(1) appointed i n the c i v i l s e r v ice by one of the 
f o l l o w i n g a c t i n g i n an o f f i c i a l capacity -

(A) the President; 
(B) ... 
(D) an i n d i v i d u a l who i s an employee under t h i s 

s e c t i o n ; 
(E) ... 

(2) engaged i n the performance of a Federal f u n c t i o n 
under a u t h o r i t y of law or an Executive a c t ; and 

(3) subject t o the s u p e r v i s i o n of an i n d i v i d u a l named 
by paragraph (1) of t h i s s e ction while engaged i n the 
performance of the d u t i e s of h i s p o s i t i o n ... 

5 U.S.C. §§ 2104 and 2105. 

As noted above, the FACA defines an advisory committee as a 
committee e s t a b l i s h or u t i l i z e d " i n the i n t e r e s t of o b t a i n i n g 
advice or recommendations" f o r f e d e r a l agencies or o f f i c e r s . 
FACA §3(2). Thus t o the extent t h a t a committee's f u n c t i o n i s t o 
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provide a forum f o r the exchange of i n f o r m a t i o n and data — not 
advice and recommendations — the committee by d e f i n i t i o n w i l l 
not be an "advisory committee." A committee may also not be an 
advisory committee i f i t s f u n c t i o n s are o r i e n t e d toward the 
performance of " o p e r a t i o n a l " not advisory r e s p o n s i b i l i t i e s , 
meaning t h a t the "committee" w i l l o r d i n a r i l y do or perform 
p r a c t i c a l work j u s t as f e d e r a l s t a f f perform; f o r example, 
gathering i n f o r m a t i o n , developing work plans, performing studies 
and other analyses or d r a f t i n g r e p o r t s . 

GSA re g u l a t i o n s expressly recognize these i n t e r p r e t a t i o n s i n 
exempting from the FACA any committee which i s established " t o 
perform p r i m a r i l y o p e r a t i o n a l as opposed t o advisory f u n c t i o n s . " 
The r e g u l a t i o n s also recognize t h a t a committee may have "mixed 
f u n c t i o n s " , some advisory, others not, i n t h e i r p r ovision t h a t 
such a committee i s s t i l l not subject t o t h e FACA so long as i t 
does not, during the course of i t s operations, become p r i m a r i l y 
advisory i n nature. 41 C.F.R. § 1 0 1 - 6 . 1 0 0 4 ( g ) T h e courts 
have also upheld t h i s c o n s t r u c t i o n of the FACA. See, e.g.. 
National Anti-Hunger C o a l i t i o n v. Executive Comm.. 711 F.2d 1071 
1075 (D.C. Cir. 1983) ("NAHC"); Association of Am. Physicians and 
Surgeons v. C l i n t o n , No. 93-399, s l i p . op. 12-15 (D.D.C. Mar. 10, 
1993) ("Association of Am. P h y s i c i a n s " ^ 

GSA's re g u l a t i o n s also provide t h a t c e r t a i n meetings of advisory 
committees are not subject t o the FACA, regardless of whether the 
committee i s subject t o FACA. 41 C.F.R. § 101-6.1004. The FACA 
does not apply t o any meeting i n i t i a t e d by a Federal o f f i c i a l 
w i t h one i n d i v i d u a l t o obtain t h a t i n d i v i d u a l ' s advice or 
recommendations. 41 C.F.R. § 101-6.1004(h). Nor does the FACA 
cover a Federal o f f i c i a l ' s meeting w i t h more than one i n d i v i d u a l 
t o obtain the advice of i n d i v i d u a l attendees, but not t o use the 
"group t o obt a i n consensus advice or recommendations." 41 C.F.R. 
§ 101-6.1004(i). F i n a l l y , the r u l e s make the FACA inapplicable 

' HHS's Advisory Committee r e g u l a t i o n s contain a s i m i l a r 
exclusion: 

The f u n c t i o n s of an advisory committee are t o be s o l e l y 
advisory. Where a group provides some advice t o the 
Department, but the group's advisory f u n c t i o n i s i n c i d e n t a l 
and inseparable from other (e.g., o p e r a t i o n a l ) functions, 
the p r o v i s i o n s of t h i s p a r t do not apply. However, i f the 
advisory f u n c t i o n i s separable, the group i s subject t o t h i s 
p a r t t o the extent t h a t the group operates as an advisory 
committee. 

45 C.F.R. § 11 . 2 ( b ) ( 2 ) . 
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t o any meeting w i t h a group i n i t i a t e d " f o r the purpose of 
exchanging f a c t s or i n f o r m a t i o n . " 41 C.F.R. § 101-6.1004(1). 

With respect t o the question of whether the FACA applies t o the 
Working Group, we would g e n e r a l l y defer t o White House Counsel 
f o r the c o n t r o l l i n g opinion because i t appears i n the f i r s t 
instance t h a t a P r e s i d e n t i a l task force i s contemplated. For 
your i n f o r m a t i o n , however, based on the government's arguments 
and the court's decision i n the Association of Am. Phvsicians 
case, which concerns whether the FACA applies t o the President's 
National Health Care Reform Task Force, we f e e l comfortable i n 
s t a t i n g t h a t we believe t h a t the Working Group i s exempt from 
FACA because i t w i l l be comprised wholly of f u l l - t i m e f e d e r a l 
employees. The prospective members of the Working Group whom 
you I d e n t i f y meet the t i t l e 5, U. S. Code, d e f i n i t i o n s we set out 
above.' 

We also defer t o White House Counsel on any question about 
whether the Working Group's act i o n s i n connection w i t h any of i t s 
meetings could make t h a t meeting subject t o the FACA; f o r 
example, i f the Working Group holds a meeting attended by a 
p a r t i c i p a n t who i s not a f u l l - t i m e f e d e r a l employee. 

With regard t o the issue teams, based on your d e s c r i p t i o n of 
t h e i r proposed a c t i v i t i e s , we bel i e v e t h a t the teams or issue 
groups are not advisory committees under the FACA because (a) 
they are intended t o provide a forum f o r the exchange of 
inf o r m a t i o n , not t o be u t i l i z e d by f e d e r a l o f f i c i a l s f o r the 
p r o v i s i o n of advice; and (b) they w i l l be engaged i n o p e r a t i o n a l 
a c t i v i t i e s , t h a t i s , performing assigned tasks — performing 
s t a f f , not advisory, f u n c t i o n s f o r the Working Group. Please 
note t h a t our conclusion derives from your c h a r a c t e r i z a t i o n of 

The district court's conclusion that the President's 
National Health Care Reform Task Force was at all subject to the 
FACA stemmed entirely from its holding that Hillary Rodham 
Clinton was not a federal officer or employee and thus the Task 
Force did not meet the FACA exemption for committees comprised 
wholly of federal employees. Association of Am. Phvsicians. slip 
op. at 11-12. ^ 

^ Also, i f the Working Group were t o be created and 
u t i l i z e d by the Domestic P o l i c y Council, r a t h e r than the 
President, we believe t h a t an a d d i t i o n a l argument f o r exempting 
the Group from the FACA could be asserted; namely, t h a t the 
Domestic P o l i c y Council i s not an agency f o r FACA purposes, and 
th e r e f o r e , an agency n e i t h e r created nor u t i l i z e d the Working 
Group. See Kissinger v. Reporters' Comm. on Freedom of the 
Press. 100 S. Ct. 960, 971 (1980). 
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t h e i r f unctions; i t i s not based on the same reasoning as our 
conclusion on the Working Group — namely, t h a t the l a t t e r would 
be comprised e n t i r e l y of f u l l - t i m e f e d e r a l employees. 

With regard t o the composition of the teams, d e t a i l e e s who are 
f u l l - t i m e employees from other f e d e r a l agencies and i n d i v i d u a l s 
on d e t a i l or assignment under the Intergovernmental Personnel 
Act, 5 U.S.C. §§ 3371-3376 would be considered f u l l - t i m e f e d e r a l 
employees f o r FACA purposes i n any case. However, others, such 
as contractors and con t r a c t o r employees, would not. Thus i n 
disposing of the FACA question, we r e l y on the teams' functions 
as you describe them. See NAHC. 711 F.2d 1071, 1075; see also 
Association of Am. Physicians. No. 93-399, s l i p op. 12-15. 

2. I f FACA a p p l i e s , what are the requirements t h a t we are 
subject to? 

ANSWER: I f the FACA applies t o the Working Group, the Act 
requi r e s t h a t the President must charter the Committee and f i l e 
the Charter w i t h the GSA Administrator. FACA § 9. I f the FACA 
applied t o the teams and they were t o be organized under HHS's 
auspices, the Secretary must, i n c o n s u l t a t i o n w i t h the GSA 
Administrator, make a determination t h a t the "committee" i s i n 
the p u b l i c i n t e r e s t , approve and send a Charter t o OMB f o r i t s 
approval, and then f i l e the Charter w i t h the re l e v a n t Senate and 
House l e g i s l a t i v e o versight committees. FACA § 9; OMB B u l l e t i n 
No. 93-10, Apr. 9, 1993. 

Any Charter must set out the name of the Committee, i t s 
o b j e c t i v e s and scope of a c t i v i t y , the time period needed t o carry 
out i t s purposes, the agency o f f i c i a l t o whom i t r e p o r t s , 
estimated operating costs and the estimated number and frequency 
of meetings. FACA § 9 ( c ) . Notice of each meeting of a FACA-
subject advisory committee must be published i n the Federal 
Register at lea s t f i f t e e n days before the meeting; meetings must 
be open t o the p u b l i c unless closed i n accordance w i t h subsection 
(c) of the Government i n the Sunshine Act, 5 U.S.C. § 552b(c) 
( t h a t i s , the a u t h o r i t y f o r c l o s i n g meetings subject t o the 
Government i n the Sunshine Act also c o n t r o l s f o r FACA meetings); 
i n t e r e s t e d persons must be permitted t o att e n d , appear before or 
f i l e statements w i t h the committee; d e t a i l e d minutes of each 
meeting must be kept; and records, r e p o r t s , t r a n s c r i p t s , minutes, 
working papers, d r a f t s , e tc., which were "made a v a i l a b l e t o or 
prepared f o r or by" an advisory committee must be made a v a i l a b l e 
t o the p u b l i c i n accordance w i t h the FOIA. FACA §§ 9 and 10. 

3. We are e s p e c i a l l y concerned about using outside 
personnel who are not employees of the f e d e r a l government. What 
i s the c r i t e r i a f o r determining whether someone i s a f e d e r a l 
employee? 
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ANSWER: As noted above, the Act exempts from coverage 
advisory committees made up e n t i r e l y of " f u l l - t i m e o f f i c e r s or 
employees of the Federal Government." FACA § 3(3). Generally, 
for purposes of the FACA, a f u l l - t i m e federal o f f i c e r or employee 
i s an individual appointed in the c i v i l service who i s employed 
on a f u l l - t i m e basis or a commissioned o f f i c e r of a uniformed 
service. 5 U.S.C. §§ 2104, 2105. "Full-time Federal employee" 
does not include individuals employed on an inter m i t t e n t or when-
actually-employed basis, but does include individuals on f u l l -
time assignment to the federal government pursuant to the 
Intergovernmental Personnel Act, 5 U.S.C. §§ 3371-3376. That 
statute authorizes us to accept individuals on assignment or 
det a i l from state and local governments and colleges and 
universities to work for up to two years. However, as noted 
above, from your description, the outside people you propose to 
use would be performing operational r e s p o n s i b i l i t i e s or tasks, as 
opposed to giving advice, and i n such a case, FACA would not be 
implicated. 

4. Spe c i f i c a l l y , how does FACA apply to the following types 
of people who we may want to include i n the Working Group or team 
meetings? 

a. Expert hired under IPA authority. 
b. Detailees from other federal agencies. 
c. Contractors. 
d. Consultants. 
e. Volunteers. 
f. Student interns. 

ANSWER: We inter p r e t t h i s question as asking whether a 
meeting of the Working Group or a committee composed of Federal 
employees and one or more individuals from the above categories 
would render such committee meeting subject to the FACA. As a 
general r u l e , including certain types of individuals i n a meeting 
with an advisory committee comprised of federal employees 
en t i r e l y could nonetheless make that meeting subject to the FACA. 
This i s so because the premise tha t the group i s not subject to 
FACA i s that i t i s composed e n t i r e l y of f u l l - t i m e Federal 
employees. I f that composition changes the premise changes and 
makes meetings subject to attack as being a FACA-subject meeting 
taking place without the procedural and open meeting requirements 
being observed. 

With regard to the Working Group, again since i t appears t o be a 
Presidentially-appointed group, we defer to White House Counsel. 
Nonetheless, to assist you, i n our view, i f one of the following 
categories of individuals were a member of the Working Group, as 
opposed to the issue groups, i t would make the Group subject to 
the FACA and thus make i t subject to certain procedural 
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requirements: c o n t r a c t o r s or co n t r a c t o r employees; less than 
f u l l - t i m e experts or co n s u l t a n t s ; and student i n t e r n s , i f not 
f u l l - t i m e . Also, i n c l u s i o n of part- t i m e f e d e r a l employees, 
whether permanent employees or not, would render the same r e s u l t . 
The issue groups may, however, meet w i t h o u t s i d e i n d i v i d u a l s or 
groups f o r the purpose of gathering f a c t s , i n f o r m a t i o n or 
opinions without regard t o FACA. NAHC. 711 F.2d at 1075. 

With respect t o using volunteers, 31 U.S.C. § 1342 gene r a l l y 
p r o h i b i t s f e d e r a l agencies from accepting v o l u n t e e r services. We 
defer t o White House Counsel on whether t h e O f f i c e of the 
President may accept volunteer services, and t o counsel f o r the 
other f e d e r a l agencies w i t h respect t o t h e i r agency a u t h o r i t i e s . 
However, i f the issue groups are housed a t HHS, you should know 
th a t the O f f i c e of the Secretary has no s t a t u t o r y a u t h o r i t y t o 
accept volunteer services except student v o l u n t e e r s p r o v i d i n g 
services pursuant t o 5 U.S.C. § 3111. Section 3111 authorizes 
Federal agencies t o accept volunteer services of students (high 
school, trade or t e c h n i c a l school or col l e g e ) w i t h the consent of 
t h e i r educational i n s t i t u t i o n . They are not considered Federal 
employees except f o r l i m i t e d purposes which are not relevant 
here. 5 U.S.C. § 3111(c)(1). Only c e r t a i n P u blic Health Service 
agencies i n HHS have broad a u t h o r i t y t o accept volunteer 
services. Therefore, we recommend t h a t you not permit volunteer 
services. 

5. Can experts who are contacted f o r t h e i r opinion or 
advice, but not h i r e d by the agency, s i t i n on closed meetings? 

ANSWER: We defer t o White House Counsel on questions 
regarding meetings of the Working Group; however, the Government 
has taken the p o s i t i o n before t h e Court of Appeals i n Association 
of Am. Physicians t h a t i t would be C o n s t i t u t i o n a l l y impermissible 
to make the open-meetings p r o v i s i o n of the FACA apply t o any 
meeting of the Health Care Task Force i n c l u d i n g meetings attended 
by outsiders. Appellant's B r i e f at 36-38. I n our view, such 
experts may attend meetings of the proposed issue teams. As 
noted above, the issue teams are o p e r a t i o n a l and not subject t o 
the FACA. Even i f they were deemed t o be FACA committees, the 
work they would be conducting would not e n t a i l open meetings 
because they would f a l l i n t o one of the exceptions c i t e d i n the 
GSA r e g u l a t i o n s . 41 C.F.R. § 101-6.1004. 

6. At what p o i n t does contact w i t h someone outside the 
federal government become a meeting t h a t i s subject t o FACA? For 
example, one or two people might want t o meet w i t h an IBM 
representative t o discuss the f e a s i b i l i t y of new computer systems 
f o r c h i l d support enforcement. I s t h a t a meeting? What about 
t a l k i n g w i t h people w i t h foundations or academia about such 
things as modeling, income dynamics, etc.? 
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ANSWER: As noted above, not a l l meetings between Federal 
employees and others are advisory committee meetings. For 
example, meetings between Federal employees and other i n d i v i d u a l s 
f o r the purpose of exchanging f a c t s or in f o r m a t i o n , as opposed t o 
s o l i c i t i n g or o b t a i n i n g the non-federal i n d i v i d u a l s ' consensus 
advice, would not c o n s t i t u t e a FACA advisory committee meeting. 

We also wish t o advise caution, however, i n l i g h t of your example 
of meeting w i t h p r i v a t e e n t e r p r i s e or a c t u a l or p o t e n t i a l 
r e c i p i e n t s of f e d e r a l grants t o discuss a matter t h a t may r e s u l t 
i n a f u t u r e procurement or grant of f e d e r a l funds. Such sessions 
may give a p o t e n t i a l c o n t r a c t o r or p o t e n t i a l grantee ( i n c l u d i n g 
expansion of funds t o an e x i s t i n g grantee f o r a p a r t i c u l a r 
purpose) an u n f a i r competitive advantage thereby t a i n t i n g any 
subsequent procurement or grant process. 48 C.F.R. § 5.401 and 
HHS Grants Admin. Manual, Chapter 1-62. 

7. Does i t matter i f people are simply p r o v i d i n g the agency 
w i t h information as opposed t o p r o v i d i n g advice, recommendations 
or opinions? 

ANSWER: As discussed above, the FACA draws t h a t d i s t i n c t i o n 
so t h a t the p r o v i s i o n of i n f o r m a t i o n only and not advice does not 
impl i c a t e the FACA. NAHC. 711 F.2d a t 1075, a f f ' g . 557 F. Supp. 
524 (D.D.C. 1983) ("The Act does not cover groups performing 
s t a f f functions such as those performed by the so-called task 
forces.") 

8. Would there be problems i n having closed meetings w i t h 
key s t a t e government groups, advocacy and i n t e r e s t groups, 
providers or business leaders? 

ANSWER: Again we defer t o White House Counsel regarding 
meetings of the Working Group. However, i n our view, such 
meetings, e s p e c i a l l y i f done on a one-time basis, would not 
necessarily c o n s t i t u t e an FACA meeting. 41 C.F.R. § 101-
6.1004(f). However, any meetings attended by one or more outside 
i n d i v i d u a l s i s subject t o challenge and you may want t o avoid 
even an occasion f o r a challenge by not having them. As 
discussed above, the Government i s arguing i n the Court of 
Appeals t h a t such meetings would not be subject t o the FACA 
because t h a t would i n t r u d e on the President's a b i l i t y t o get 
advice he needs. I f i t i s the issue groups or members thereof 
who would be conducting these meetings, we do not t h i n k they 
would be FACA-subject meetings. P u b l i c C i t i z e n . 109 S.Ct. 2558. 

9. I f a person who i s not considered a f e d e r a l employee 
attends a meeting t h a t i s closed t o the p u b l i c , what i s the 
possible remedy, sanction, or pe n a l t y t h a t the agency could face? 
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ANSWER: As discussed above, we defer t o White House Counsel 
regarding the Working Group. I n our view, however, i f a meeting 
i s a FACA meeting properly closed t o the p u b l i c , or a non-FACA 
meeting t o which the p u b l i c does not have access (such as we 
believe meetings of the Working Group and issue groups a r e ) , an 
i n d i v i d u a l who i s not a member o f t h a t committee may attend 
e i t h e r t o observe or t o provide i n f o r m a t i o n t o the committee. As 
noted above such p a r t i c i p a t i o n may r e s u l t i n a challenge from an 
i n d i v i d u a l arguing t h a t the group or the meeting i s subject t o 
FACA without the i n d i v i d u a l or group seeking an i n j u n c t i o n 
p r o h i b i t i n g f u r t h e r meetings of the group u n t i l the FACA i s 
observed or an order expunging any recommendations made by the 
group. 

10. What should we know or do t o avoid being sued by an 
outside i n t e r e s t group, as was the case f o r the Health Reform 
Task Force? 

ANSWER: Generally, we cannot always avoid court challenges 
t o any a c t i o n and we defer t o White House Counsel on t h i s matter 
w i t h regard t o the Working Group. However, our best advice on 
avoiding s u i t by an i n t e r e s t group i s e i t h e r t o ensure t h a t a l l 
meetings of the Working Group are r e s t r i c t e d t o f u l l - t i m e f e d e r a l 
employees or t o consider the Working Group as an advisory 
committee subject t o the FACA and t o comply w i t h the requirements 
of the FACA such as c h a r t e r i n g the committee, etc. Any other 
a c t i o n , although perhaps d e f e n s i b l e , may render the a c t i v i t i e s of 
the Working Group subject t o challenge. This i s r e a l l y a p o l i c y 
not a l e g a l c a l l . 

I have attached a copy of the General Services A d m i n i s t r a t i o n 
FACA r e g u l a t i o n f o r your i n f o r m a t i o n . (Tab C) . 

FREEDOM OF INFORMATION ACT 

1. I n general, what are t h e r u l e s f o r determining whether 
information must be made a v a i l a b l e t o the p u b l i c under the FOIA? 

ANSWER: The Freedom of In f o r m a t i o n Act ("FOIA"), 5 U.S.C. 
§ 551, i s r e a l l y a misnomer; i t does not r e a l l y apply t o matters 
of i n f o r m a t i o n except w i t h respect t o matters of agency 
org a n i z a t i o n , f u n c t i o n s and delegations of a u t h o r i t y , which i t 
requires be published. Otherwise i t r e q u i r e s t h a t records be 
made a v a i l a b l e t o the p u b l i c upon request unless they f a l l w i t h i n 
one of nine s p e c i f i c exemptions. I n discussing records, you 
should d i s t i n g u i s h between agency records, i . e . , HHS records, and 
Working Group records, which are not HHS records unless they are 
incorporated i n t o HHS's records. Records of Working Group 
members do not become Department records simply by being 
p h y s i c a l l y located i n Department o f f i c e s . 
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One of the FOIA exemptions i s the s o - c a l l e d d e l i b e r a t i v e process 
exemption f o r p r e - d e c i s i o n a l i n t e r - and intra-agency memoranda or 
l e t t e r s containing opinion, advice or recommendations from s t a f f 
t o a decision maker. 5 U.S.C. § 55 2 ( b ) ( 5 ) ; see Weber A i r c r a f t 
Corp. V. United States. 565 U.S. 792 (1984) (discussing the 
parameters of t h i s exemption). I n a l l l i k e l i h o o d , much of the 
documentation produced by or f o r the Working Group would f a l l 
w i t h i n t h i s exemption. (Other exemptions t h a t may be applicable 
are those f o r c o n f i d e n t i a l commercial i n f o r m a t i o n and f o r 
i n f o r m a t i o n , release of which would r e s u l t i n a c l e a r l y 
unwarranted invasion of personal p r i v a c y . 5 U.S.C. § 552(b)(4) 
and ( 6 ) ) . You should be aware t h a t before the d i s t r i c t court 
d e c i s i o n i n Association of Am. Phvsicians holding t h a t the 
d e l i b e r a t i v e process p r i v i l e g e i s a v a i l a b l e t o w ithhold pre-
d e c i s i o n a l records of the Health Care Task Force, s l i p op. a t 25-
26, the Department of J u s t i c e had taken a contrary view. 

2. How should the work product of the group be organized or 
w r i t t e n so t h a t i t i s not subject t o d i s c l o s u r e t o the p u b l i c 
because disclosure might i n h i b i t open and frank examination of 
options? 

ANSWER: Assuming t h a t most of the documents generated by or 
f o r the Working Group would c o n s t i t u t e p r e - d e c i s i o n a l advice and 
recommendations which would be prop e r l y w i t h h e l d under the 
d e l i b e r a t i v e process exemption discussed above, i t would be 
advisable t o segregate t o the extent f e a s i b l e any f a c t u a l content 
from the discussion and recommendation p o r t i o n s of the document. 
This would ease the separation of exempt m a t e r i a l from non-exempt 
m a t e r i a l i n the event of a request f o r the document. For 
example, i f you are preparing a decis i o n memorandum you should 
s t a r t w i t h a r e c i t a t i o n of re l e v a n t f a c t s and then go t o sections 
on discussion and recommendation i n such a way t h a t any f a c t s 
c i t e d i n those p o r t i o n s are i n t e r t w i n e d w i t h the advice and 
recommendations. 

3. Are there d i s t i n c t i o n s between various types of work 
products such as d r a f t s , opinions, advice, analysis, f a c t s , issue 
papers, p r e l i m i n a r y recommendations or plans, f i n a l plans 
submitted t o the White House, manuals, i n s t r u c t i o n s t o employees 
about the task group's work, etc? I f so, what advice do you have 
f o r the agency t o best p r o t e c t the c o n f i d e n t i a l i t y of i t s 
product? Are there c e r t a i n types of work products t o be 
s o l i c i t e d or ways t h a t work products should be w r i t t e n t h a t are 
preferable? 

ANSWER: The primary exemption f o r the types of documents 
described i s t h a t f o r p r e - d e c i s i o n a l advice, recommendations, 
opinions, etc. 5 U.S.C. § 552(b)(5). The documents containing 
such matters are exempt regardless of the character or 
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characterization of the document and the content, i f exempt i s 
exempt currently and i n the future. That i s , exempt material 
does not lose i t s exempt character as a result of the lapse of 
time or of a decision being made. Materials such as manuals and 
instructions to employees may be exempt under other exemptions 
depending on content and would have to be reviewed on a case by 
case basis. 

4. At what points i n the process, i f any, are we especially 
vulnerable to application of FOIA access rules? 

ANSWER: We are always subject to the application of the 
FOIA to agency records. There i s , however, a two step process ~ 
Identifying records subject to a request and application of the 
exemptions to those records; t h a t i s , j u s t because we have a 
requested record does not mean we must disclose i t . The 
Department's FOIA regulation, 45 C.F.R. Part 5, defines agency 
record as "any handwritten, typed or printed documents (such as 
memoranda, books, brochures, studies, writings, d r a f t s , l e t t e r s , 
transcripts, and minutes) and documentary material i n other forms 
(such as punch cards, magnetic tapes, cards or discs; paper 
tapes; audio or video recordings; maps; photographs; slides; 
microfilm and motion pictures)". 45 C.F.R. § 5.5. Agency 
records include preliminary and subsequent drafts, as well as 
f i n a l products. 

Agency records do not, however, include handwritten notes made 
for and used solely by an ind i v i d u a l . That i s , i f you make 
personal notes for your use i n performing your job and do not 
share these notes with others, they do not become agency records 
regardless of the context i n which such notes are made. Because 
they are not considered agency records they are not subject to 
the FOIA and i n some circumstances would not be subject to a 
subpoena. Also, as noted above, you should be a l e r t to 
distinguish between agency records ( i . e . , HHS records) and 
Working Group records. Requests for Working Group records should 
be referred to the White House. 

5. What about the products produced by contractors and 
grantees that may be performing part of the work for federal 
agencies? 

ANSWER: Although certain materials produced by contractor 
employees and consultants may be withheld under the deliberative 
process p r i v i l e g e , most cannot. As a rule of thumb, you should 
consider a l l such material as subject to release to a FOIA 
requester. In HHS, only the authorized FOIA Officers may respond 
to FOIA requests. Therefore, I recommend that you consult with 
the Freedom of Information/Privacy Act Division of the Office of 
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Public a f f a i r s i n regard t o a l l requests f o r records from members 
of the p u b l i c on a request by request basis. 

OTHER FEDERAL LAWS 

The FOIA s p e c i f i c a l l y provides t h a t none of the exemptions 
provides a u t h o r i t y t o wi t h h o l d records from Congress and we have 
long i n t e r p r e t e d t h a t p r o v i s i o n t o include the General Accounting 
O f f i c e . (GAO operates under the same view of the law.) 
T r a d i t i o n a l l y , we have provided records requested by the heads of 
Congressional committees and subcommittees. Those requests are 
coordinated by the As s i s t a n t Secretary f o r L e g i s l a t i o n . 

I hope t h i s c l a r i f i e s some matters f o r you. We w i l l be pleased 
t o provide whatever f u r t h e r assistance you may r e q u i r e . 

Attachments 

Eileen 

cc: w/attachments 
H a r r i e t Rabb 
Beverly Dennis, I I I 
Frank Dell'Acqua 
Steven Pigeon, OS 
Marcie Oppenheimer, OS 
Emily Bromberg, ACF 



DEPARTMENT OF HEALTH & HUMAN SERVICES otf.ce of the Secretary 

T he General Counsel 
Washington, D.C. 20201 

February 20, 1991 

MEMORANDUM 

TO : The Secretary 
Through: US 

COS 
ES 

FROM : General Counsel 

SUBJECT : Strategic Plans f o r Elimination of Lead 
Poisoning—Solicitation of Funds From Private 
Sources—INFORMATION 

PURPOSE 

To respond to your inquiry as to whether there are legal 
l i m i t a t i o n s upon the Department's authority to s o l i c i t non­
governmental sources for funds t o supplement appropriations that 
the Department intends to use to address the problem of childhood 
lead poisoning. 

INFORMATION TEXT 

As a general rule. Federal agencies must operate w i t h i n the l i m i t s 
of appropriated funds and may not supplement t h e i r appropriations 
with funds from other sources. 16 Comp. Gen. 911. A major 
exception to that r u l e i s provided by section 2601 of the Public 
Health Service (PHS) Act, which authorizes you to accept g i f t s to 
carry out any of the functions of the Service. However, because 

^"^hoJ^^ty i s exceptional, i t has been narrowly construed 
and t h i s o f f i c e has consistently advised agency o f f i c i a l s that the 
authority to accept g i f t s would not or d i n a r i l y include the 
authority to acti v e l y s o l i c i t private parties to make such g i f t s 
on the other hand, we have also advised that there are specific 
authorities within the PHS Act which appear to invest the 
Secretary with more l a t i t u d e i n t h i s regard. More p a r t i c u l a r l y 
section 1703 of the PHS Act provides that the Secretary may 
support and encourage others to support new and innovative 
programs m health information and health promotion, preventive 
health services, and education i n the appropriate use of health 
care. 
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In construing the statutory phrase "encourage others to support " 
we have concluded that i t would reasonably include ?he ^̂ ^̂ P̂ ^̂ ' 
encouragement of monetary support. While we do not believe that 
section 1703 authorizes the solicitation of funds for t i e a i f j 

donation of money into the Federal Treasury t o ^ j j 
commingled with Federal appropriations, we see no reason why 
private parties could not be encouraged to work in close 
cooperation with the Federal initiative, so S a t ?hei? 

CertaiSJ^??^ "̂ ^̂ '̂  supplement Federal contributions. 
lead poisoning prevention initiative outlined in the 

K ^̂ ""̂  ^° f i t " t h e r easily within the intent 
of the above-quoted provisions of section 1703 

Accordingly, we believe that you may: 

(1) ^JSh^^^?i designated to promote the Strategic Plan, 
cash gifts are deposited in a separate account in the 
U.S. Treasury, and thereafter may be expended bj you in 
accordance with the terms of the gift. (Naturall^ 
however, you are always free to reject gifts which'would 
impose conditions unacceptable to the oIparLeni ) Se 
recognize that there may be a fine line between 
act i v i t i e s which acquaint potential donors with the 

;Scep?:b?e°'aS' ̂ ''̂ H'""̂ ,: "^'"^ believl wouS be 
acU$e sotlcKf^in'' ^^-'^^^'^ ^ ^ ^ i ^ i t i e s which are 
™ T ? solicitations, which, as we have already 
dSJ«f«« ' w° """̂  believe are permissible. Such 
decisions may have to be reviewed on a case-by-case 

thej^ir^se.''^ ""̂ ^̂ ^ ̂ ° ^^^^^er as 

(2) Encourage others to support the Plan. In this regard 
you may suggest that private supporters coordinate ?h;ir 
nJSvJnJ''"''^^ ^^^^"1 expenditures, thereby 
providing a supplementary source of funds. We would 

oHund^ ? ? o m \ S ^ f ^ ^ ^ ^ " ^ t h e " t m ; n t 
"L;^?Kf4- 5 ^" another context referred to as 
^hTo^ sources" (i.e., companies or other entities 
which the Department, in another capacity, mal t e ^ l a l l 
or award funds to) could create an appeaJ^nce of 

o n ? r ^ ^ ^ e T ; a r S i l t l ^ l l ] ^ ' -^d 

J L r S i ^ r y o u ? ^ questions, we are available to discuss 

Michael J. Astrue 



DRAFT 
Draft of March 5, 19?3 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 
O f f i J ^ J - M General Counsel 
Office of the Special Counsel for Ethics 

INTERNAL GUIDELINES ON CO-SPONSORSHIP 

Preamble 

- - - ^ - r \ T . L ' ^ i r t ^ l ^ °f i t s various 
(HHS) has increAsingly ? S ^ ? L H V̂ "̂  Services 
sponsoring events Sith non-f^d^rfi benefits derived from co-
use Of such co-sponsorsS?p bene^ts^s'^bv^n^ entities. Proper 
opportunity to combine non-federa?%S^f providing the 
federal Government e x p e r ^ L e l n d ' c a p S ? ! S e l . resources with 

r e f e r f t r t L l o S r L ^ ^ l o S i e n r ' "co-sponsorship., 
conference, seminar and/or presentation of a 
any other 4 v : : r r " ; t : n r i S : ' , ? S , ^ : S o?':r*^'°" -
and one or more non-federal «n<.?i? \ ^ Department, by HHS 
in the subject ma??er? A ̂ ;on-fedî '̂'*'°.̂ ?*''̂  * i n t L e s t 
only funding for an eCent bSt not niH^"""-^^ "̂ "̂̂  P^o^i^e 
take any responsibility f i r the L S ? ^ '^^^! participate in, or 
the event, is not, f o r p u t l i s l l of̂ ^ '̂'̂ ^^^ -̂̂ ^^ °^ 
sponsor," and the event woS?d no? ^ ^ ^ ^ ^ J i ^ e s , a "co-
event, such a funds-onlv coni-K?K ^°"?^^^red a "co-sponsored" 
augmentation of appropriations and ?H ""''t'' constitute an 
impermissible, unless ai?hor?L2 K' t^ierefore, would be 
acceptance st^tu^e Furthe^ore ^ W l i c a b l e agency gif t 
not have a demonstrated JubSan^ive ^ ^ " - ^ ^ ^ r ' ' ^ ^"^^^^ does 
matter of the event i s nJt Jo^ interest m the subject 
purposes of t h l s J ^ ^ d e U n e r J^^^.^f a "co-sponsor," f^r 
demonstrated substl^Jlve in?ereX in t t ^^"^^H ^^^^ "° 
event w i l l be allowed to con?^Thn/ the subject matter of the 
pursuant to a contract an annl^^ Ki^^''''^''^^ "̂"̂  ̂ oods only 
statute, or other^ap^J^p^LJ^^^^^a^^^L^^^^^^^ 

federat'^mpLje^: and ^ ^ ^ t i f ' ^ " " applicable to the conduct of 
applicable^o'^th; non-f^deral'^r^^^^"" °' '"^""^^ "̂ ^̂ ^̂  not 
these co-sponsored events mâ  t Z l f ' i"^°lvement in 
particularly importan? t h a r L j present problems. I t i s 
event not give ?he appearance J h ^ H ^ r ^ i r " ' ^ ^ ^ ^ co-sponsored 

Therefore, HS? r ^ s ^ ^ ^ ^ r ^ ^ ^ ^ l ^ ^ - ^ ^ ^ ^ ^ 



DRAFT 
Co-Sponsorship Guidelines - Page 2 

c"ndu«\rSe\:p2rt:e:ranrfi'^ « unethical 
even the a p p e L a n c e ^ i L r ^ L i ^ employees, as well as to avoid 

Basic Policy 

General Legal Rules 

and When the DepartSL? X t ^ l T t ^ L r r - T l f T l ^ l t ^ ' ' ^"""^ 

a u t h o ^ i i y ^ L I ? ' i | ^ | " ^ l J t ^ f -"^^"^ "ther 

.a c i l ? t i e s , ^ ? S ^ S o ^ L r : r t h ? e - - ? . ^ a S " ^ l : t , - ^ d - ^ ? - i - 2 - . 

fees, HHS peisoniel not a??;nS°?r'' registration 
attendance would be p«n,i2siM» "^^^ «ree 
conduct for EmplovSes of t h i Standards of Ethical 
promulgated the S I f l c e o? ̂ xecutive Branch recently 
Conduc?), see 5 c F R «6?l "^"^ Standards of 
any f e d i r a r ^ r o h i i u i o n aoainJt i u i i i i ; * J ' ̂ "'̂  """̂ "̂  ""'̂  ̂ i°l^te 
For these purposes ••??ee J i ? l L ^ S *^''^°" °^ appropriations. 
Of food, refrestojAts JntSS;? " " f " " " l " * include the provision 
attendeis at ?he Jveni . T "̂'̂  " ^ t e r i a l s furnished to 

made iviiUbir£or'°use'brf''io"' °^ "^"^'^^ envelopes may not be 
the development^:? TrlstLl^l-Tlt^. T-tllr^TolL't^llli^^ 



I p DRAFT 
wnsorship Guidelines - Page 3 

Stt^?^.-''^ '""^ "^y' however, actively seek out 
ntial co-sponsors, subject to resirictions'^no?eS ^Lw.) 

t ' i i Umi?e^ ™ r s ? a « ! ' attendance at the 

s,"to'^ay"?L'?Sf c o l ? r S ' f '"2""' i - l - ^ i n ? contract 

ini tŜ hr§L̂ ?n̂ r̂Spjî iL'si?K̂  srr̂ -̂  
ig., and the provision S7 J^^^ iraining Act, 5 U.S.C. §4101 

ssary to achiLri^fSb^L^J-L^S? l ^ ' / l ^ ^ 
.i^inS'of°Se'?oo5lnr~?~%"%'""'*^"^^l *° «vent; 
^yees lo full y p a r t i c i n a S necessary for HHS 

ar?e^£?^^ 
^ i f th;y ? o o r ? ^ ; i r m S ? r e ? : e : h 2 r r ' ' ^ ^ ^ ^ ^ ^ ^ °^ 

--ici f!Sds?'^o"payi:r\he'^ appropriated' funds, including 
fflS attend;es a? a co J o ^ ^^^^ refreshment! for 
icted pursuant t o % h r ? ^ °''̂ ^ ̂''̂ "̂  ̂ "^^^^ the event i s ^"^^uanr to the Government Employees Traininr, â *- , attendees are of f i c i a l l̂ 7 -̂lut̂ j-uyees irainmg Act and :. o r t i c i a l l y participating as speakers in the 

Policy Guidelines 

iors with a non-federal eS?iiy "'^ 

i ^ L r " f n v o I v 2 : : n r i - ? K i r p - t ? ^ : ? L " L ^ ^ n l " ^""^^ 

s ' i h : u ? r ? : L r : S ' l S c i ? 4 t e ? r f ' ' concerning co-sponsored 

d ™ o - £ - ~ 
of the ?Snd2 shouW g e n e ? I n r h i " L ? ' " i ; ? " " ^ ' "̂'̂  
enerally should not ^ ^ publicly available. 
w i l l no? make inJ^rma^ISr^^^'' ̂".̂ ^̂ 2'= " i t " an organization able. intormation concerning funding publicly 

(3) While i t i s not prohibited, HHS should review in 
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do businesc; wii-K -̂K̂ Z- eveni:, (U) does business or seeks to 
by agenci; ( ^ " a l ' T n S L i J l activities regulated 
affected bv thi _ interests that may be substantially 

d i w S Of L e^pl^yenrtoaraSenEeT'""?^-"' 
majority of whole ^ILeL^S f^^^^T^.^,"^^1^1^^^ 

whether'SnSt'f^luiSe"L%?igigtleI'2"S'^"d'""'^™ person or entity fallS within „ J **** degree to which a 
sources lil?ed ab^ve L y SoSe??v ^ categories of prohibited 

an e^ent i ? t ^ a ̂ 0 ^ ^ " ^ ^ " " " =̂ appropriate to ™4ponsor 
be lonsideJS !n^dSa™?^?n^°:!^°:i following factors Shou?I 

Depar^JnS" "^'"^ ̂ ^^^"^ important mission of the 

invoi:2:êt"?n̂?hê%̂ :̂tr'?rwhft̂ îsf5?ir?hrorh:̂t 

c r e a t r - ^ ^ p — - r o r ? a ? ? i ^ n ? n ^ ^ ^ ^ ^ ^ ^ ^ ^ 

other*?™ling%?om''™s'':r ?h"'''=^ >^«g"larly apply for contracts or 
event' I f s i »n". component agency co-sponsoring the 
event. I t so, an agency or operating division nf HBC •,.„ ^-

? n L ° ^ 0 e p a « : 2 n V i ^ ^ ^ ^ ? L ? ^ J P ^ ' ^ ' ? h ° ™ ^ 
any appearance Sf prer^re^^i^I^i^LJmen?^ 

sourc:°S o v e r l i r b ^ d g j ? ? " ? ? ' s ^ ' i r a a t n c f P^"^""^^?^ °^ ^ ê 

ŝi™̂  EeLmf r?hê  ee4nrw??rSarpSs 
event c l e a r l y - ^ i ^ J i ^ h ^^y ^ ^ S ^ ^ ^ P ^ r e S j ^ t ^ ^ a S ^ n t . 
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*Is the prohibited source regulated by an aaencv or 
component of the Department^ I f t-Ĥ  agency or 

prohibited source unless the benefits to the ^ e p a r S S t ^ n 
participating in the event clearly outweigh the p ^ n J i a ^ 
appearance of preferential treatment. potential 

(4) HHS may not co-sponsor an event whpr-e. ^rr^^*. • 
primarily devoted to promoting a product and/or^Jl^ro^ tt . 
product. However, educational mate?ia?s prepared for L^^^ 
utilized during a seminar or worksho^conduc^S L pirt a co 
sponsored event, may be sold to participants at c«J \? 
audio or video tape recordings of fco-spSnsoSd sl^inaJ °' 
conference, or workshop may be sold at co<5t a^Jo^ S,! ' . 
lt:il:tl^ks'.^ tranlcri^ts or^lt^ll t^^Ll^^Tt^r"' 

(5) HHS staff may not use or provide HH«: arry^ir>y^^^*. 

necessary to coordinate^he tot^l p?^r!m? "̂̂ "̂"̂  

1-ho ""^ co-sponsor an event which i s developed bv 
the co-sponsor as a profit-making endeavor. Any r e g i s S t i o n 
fees charged to attendees of a co-sponsored eveL should ni? 
therefore, be designed to exceed th^ co-spon^^r"^ S o S ' f S f the 

(8) Once a co-sponsored event has been approved tho o« 
sponsor may only use i t s name in connection wi?h ms' o^ a 

?-Ss^L?er?L-"i-^ 
component agency, in the event serves as an lndo^se^ni I f ?h» 
general or non-event p o l i c i e s or a c t i v i t i e s o? t S I co-splnso^ 
T s i , : t l t I T l Z r . f i Z l ' ^ a c c o m p a n i e ^ r a ' 

u n l e s ^ l h f L S n ? I T ^ ^ Z p ^ d l S j ^ J ^ ^ t ^ ^ i 
O f f i c i a l reception and representation fund. Events that ^av. t 
soc ia l component may be co-sponsored by HHS only i f S e r e ! s a L o 
an educational or i n s t r u c t i o n a l purpose to the event and t ^ J 
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event would be related to a mission of the Department. 

contiip;it™^;;:^t!''H::eLr'^hrLna^°''j'" co-sponsors for a 
avoid the appearance tha? i ? ' i "'''̂ ^ careful to 
become a co°sponsSr 5 h L L i l ^ ' S ^-"^ outside entity to 

s= ^ ^ ^ ^ ^ ^ erLT̂ rM-̂  
l a ? f S a ? i = ^ ^ ^ ' ^ r f . "ne^Jt:«l=^u1t*^aKe 
only SproaSSng1er?a?l^l^??S?L^l^ei*ti'=^=^^^^ 
similarly situated entltieS n™^?S'.. * though an entire class of 
into the co-spSnsorsSio i f ? h t h i nf " " i ; ^ a benefit from entering 
the Department shou?5 L ^ e to^^op^rtSStf ^n.**"" Practicable? 
known to a l l similarly s i t u I t L '^>.'a co-sponsorship 
benefit f™« . "iJ^arxy situated entitles who would be like l v tn 

Examples 

some *»orpropSsKrforcn'^n'*^"'=S^ examples illustrating 
p c l i c y r , s t r ? S o n s ^ ! i J ? I d ' ^ : ^ r : - S ^ | f ? ^ ^ ^ ^ ^ ^ 

Adminl^lrI^!o^^^.°£^raL*^hria?2?or:?a^L"r^''' f Mental Health Directors ( c c r m i i ! Conference of Local 
symposium focusj^ron Jhl m ^ heaftrof'tSrh^""?""^ " • 
United qi-ai-oc uuo "'ciiL-ax neainn of the homeless m the 
w?n maffnJers^dv^r??!?:; the^th""" ADASnTand 
as the scheduled s p I j S j : \ h e c S ^ W s i u m as well 
from various private sector a r o u n = ^ i. provide speakers 
would pay for^efrelhrnlntfanS the ? 2 c i ? ? ? ? i r ? o i " ? ^ ' ' ^ f ' " ^ ^ ' 
symposium. This proposal would be anoioi^H h ^ day-long 
a true joint effort where the cn Ln^'^ ̂  because i t represents 
for the costs of the event bu^ l J ^ ^ ? "-^^ ^"^^ responsible 
portion Of the event; nt:li,':"lrrlr.l]^; i r l T s , ' , : 

>^.rdii Sso^?si!L^irsi^L^rL"ji^^sn^f^^i.r' r 
g o v e r ; m L r : ^ ^ ^ ^ ? i v a t r s e l ? : j " e ™ \ r ? i S f | , | , r ' ^ ^ n ^ t ' . Dointly by SSA and AARP q̂ A I^f,TS I f i e l d , selected 
speakers and s e ? ? I n ^ h e agenda l ^ T / ' V ' ' ^ ^ assembling 
the printed materials a n d T w h ^ L ? ° p a n s ' t o ' T ^ ' ' ^ ' ^ 
part ic ipants a fee for the lun^h V T ^ ^ ^° charge pr ivate 
materials,. HHS e m p l o y L r : o i r L ^ S l ^ L d ° S e ° ^ f ^ ^ h a ? g T ^ ^ ? h i s 
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are'^nof e;Sec?ed%^''°""^A f^^^^^^^ fees collected by AARP 
ma?erialS ?J ^ .^l""^^"^ °f lunch and the printed 
f^eS of Shar^e T r . ? " . ^ " ^ " ^ ™ ^ employees to be admitted 
thS even? seJ s^;ni^Li ^ ̂ ^^^Pfakers or panel participants in 
uiic eveiiu, see standards of Conduct, 5 c F R -inA /^\ r-, \ 
(b) the employees, attendance has b;en dCtC^ined b; ' 
appropriate officials to be in the best i n t ^ i S ^ ^ ^ ^ ^ - ^ ^ 
see Standards of Conduct, 5 C ? F ! S ? ^^S^zSt'g) (2)! 

(3) The Pharmaceutical Manufacturers Association rPMa\ 

Ag?nr?o celIb;a?r?S^ a '^ '^ "'""^^ "^"^ t h f A ^ i i ^ S t ^ a w L on 

TL"io^?s=?j^^^r:vS? :ziTiv^°,%T°^r.ir^'t^^ 
r e l a ? S V ^ - ^ l y i n ^ educltional o r ^ i l ^ J J c t L S - p u S i s f 
to c o ^ t ^ ^ s L i h - " " Department, HHS would n o £ ^ l ^ o t l l 
to co-sponsor this event with PMA. «j.j.wweu 

(4) The Health Care Financing Administration mrpa\ 4-K« 
hea??h^°^^'^^ ^° co-sponsor a c S ^ f e r S c r o i r ed i cSg 

rti!FS--̂ ^̂ ^̂ ^ 
i S ' o f r i h S r ^ r ^ L u s i n g - ^ J u ^ ^ ^ ^ 

Sviia??on"onli''f:;f"^-, Participation in t L coSlrence S b? 
breaMas? Jn^^. ^ f i " f lynches, a continental 
creaKfast, and a buffet dinner, the costs of which w i l l he n»iH 

HCTA ' 5^/'''°" "'"̂ "̂  " i l l ^ coiereS by 
proposal would be allowed because the Ripon SocLtv 

in addition to paying for the costs of food anrref^ISments l4 
actively participating in the substantive portion oI l S ' 
l o S f S t y l h o u l f b H T ' T P"'' "̂ '̂̂  *"<̂  b f t S Ripon 
o? ihe D?oooifl nf ih ""̂ ^ separated and delineated in the Records 

p r o J ? L ^ S S r i ^ i i ; L ^ ? ? s;:pp^ies:"or^^^i??; e^^^lo;:^^o"f those 

^rtirRi°L^S:cie?5^""" ind^Pende^tlyo?ga^n^nnd^;L^^:?:d 

(5) The National Institutes of Health (NIH) and the 
Association of Biotechnology Companies (ABC propose to co-

pay"?or % n r h a n L r " f r ? H " ^ ^ °" technology ir?n;?er' ABC^would 
^JJ^f ^ ' "̂"̂  handle a l l the arrangements for, renting the 
oro^o?T""/°°r' P̂ °̂ i<̂ i"g lunches, and copying aiS^distributing 
rJ2pons?Mi f T . n>aterials. AB? would also be ^ 
wh??e SiS wou?S conference to other organizations, 
f e d e r ^ n ^ ? responsible for contacting HHS and other 
federal employees. NIH would provide speakers althouah 
representatives of several ABC members Sould s4rve as panel 
moderators The agenda for the conference would be mu^uaUy 
developed by NIH and ABC. ABC would charge a l l partTcipaJts a 



DRAFT 
Co-Sponsorship Guidelines - Page 8 

a p ^ i S v J d " ° A l S u o h i n c " ' •^^^ " " " l - ^ be 
significant con?ribuWon to\^e°nt''"="'' "^^"^ -entire event inii,,^? the planning and presentation of the 

moder«:^s?^'Tird?sieminl^!on'o?'iS' '^t"^' providing pSl^i 

P^r-i—1--&^^^^^^ 
liTSnl^r:— 



Subparts 101-6.5—101-6.9— 
[Reserved] 

Subpart 101-6.10—Federal Advisory 
Committee Management 

AUTHORITY: Sec. 205(cj. 63 Stat. 390- 40 
n.S.C. 486(c): sec. 7, 5 U.S.C. App.; and E O 
12024. 3 CFR 1977 Comp.. p. 158. 

SOCKCE 52 F R 45929. Dec. 2. 1987, unless 
otherwise noted. 

§101-6.1001 Scope. 

(a) This subpart defines the policies, 
establishes minimum requirements, 
and provides guidance to agency man-
a^ment for the establishment, oper­
ation, administration, and duration of 
advisory committees subject to the 
Federal Advisory Committee Act. as 
amended. Reporting requirements 
which keep the Congress and the 
public informed of the number, pur­
pose, membership activities, and cost 
of these advisory committees are also 
included. 

(b) The Act and this subpart do not 
apply to advisory meetings or groups 
listed in § 101-6.1004. 

[52 F R 45929. Dec. 2. 1987. amended at 54 
FR 41215. Oct. 5. 1989] 

§101-6.1002 Policy. 

The policy to be followed by Federal 
departments, agencies, and commis­
sions, consistent with the Federal Ad­
visory Committee Act. as amended is 
as follows: 

(a) An advisory committee shall be 
established only when it is essential to 
the conduct of agency business. Deci­
sion criteria include whether commit­
tee deliberations will result in the cre­
ation or elimination of. or change in 
regulations, guidelines, or rules affect-
tag agency business; whether the in­
formation to be obtained is already 
available through another advisory 
committee or source within the Feder­
al Govemment: whether the commit­
tee will make recommendations result­
ing in significant improvements in 
service or reductions in cost: or wheth­
er the committee's recommendations 
will provide an important additional 
perspective or viewpoint impacting 
agency operations; 

(b) An advisory committee shall be 
terminated whenever the stated objec­
tives of the committee have been ac­
complished: the subject matter or 
work of the committee has become ob­
solete by the passing of time or the as­
sumption of the committee's main 
functions by another entity within the 
Federal Govemment; or the agency 
determines that the cost of operation 
IS excessive in relation to the benefits 
accrumg to the Federal Govemment; 

(c) An advisory committee shall be 
fairly balanced in its membership in 
terms of the points of view represent­
ed and the functions to be performed* 
and 

(d) An advisory committee shall be 
open to the public in its meetings 
except in those circumstances where a 
closed meeting shall be determined 
proper and consistent with the provi­
sions in the Govemment in the Sun­
shine Act. 5 U.S.C. 552(b). 

[52 F R 45929. Dec. 2. 1987. as amended at 54 
PR 41215. Oct. 5. 1989] 

§ 101-6.1003 Definitions. 

Act means the Federal Advisory 
Committee Act. as amended. 5 U S C 
App. " •• 

Administrator means the Adminis­
trator of General Services. 

Advisory committee subject to the 
Act means any committee, board, com­
mission, council, conference, panel, 
task force, or other similar group, or 
any subcommittee or other subgroup 
thereof, which is established by stat­
ute, or established or utilized by the 
President or any agency official for 
the purpose of obtaining advice or rec­
ommendations on issues or policies 
which are within the scope of his or 
her responsibilities. 

Agency has the same meaning as in 
section 551(1) of title 5 of the United 
States Code. 

Committee Management Secretariat 
(Secretariat), established pm^uant to 
the Act is responsible for all matters 
relating to advisory committiees, and 
carries out the Administrator's respon­
sibilities under the Act and Executive 
Order 12024. 

Committee member means an indi­
vidual who serves by appointment on 
an advisory committee and has the 
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full right and obligation to participate 
m the activities of the committee, in­
cluding voting on committee recom­
mendations. 

Presidential advisory committee 
means any advisory committee which 
advises the President. It may be estab­
lished by the President or by the Con­
gress, or used by the President in the 
interest of obtainmg advice or recom­
mendations for the President. Inde­
pendent Presidential advisory commit­
tee" means any Presidential advisory 
committee not assigned by the Presi­
dent, or the President's delegate, or by 
the Congress in law. to an agency for 
administrative and other support and 
for which the Administrator of Gener­
al Services may provide administrative 
and other support on a reimbursable 
basis. 

Staff member means any individual 
who serves in a support capacity to an 
advisory committee. 

Utilized (or used), as referenced in 
the definition of Advisory committee 
in this section, means a committee or 
other group composed in whole or in 
part of other than full-time officers or 
employees of the Federal Govemment 
with an established existence outside 
the agency seeking its advice which 
the President or agency official(s) 
adopts, such as through institutional 
arrangements, as a preferred source 
from which to obtain advice or recom­
mendations on a specific issue or 
policy within the scope of his or her 
responsibUities in the same manner as 
that individual would obtain advice or 
recommendations from an established 
advisory committee. 

§101-6.1004 Examples of advisory meet­
ings or groups not covered by the Act 
or tHiis subpart. 

The following are examples of advi­
sory meetings or groups not covered 
by the Act or this subpart; 

(a) Any committee composed wholly 
of full-time officers or employees of 
the Federal Govemment; 

(b) Any advisory committee specifi-
caUy exempted by an Act of Congress; 

(c) Any advisory committee estab­
lished or utilized by the Central Intel­
ligence Agency; 

(d) Any advisory committee estab­
lished or utilized by the Federal Re­
serve System; 

(e) The Advisory Conmiittee on 
Intergovernmental Relations; 

(f) Any local civic group whose pri­
mary function is that of rendering a 
public service with respect to a Feder­
al program, or any State or local com­
mittee, council, board, commission, or 
similar group established to advise or 
make recommendations to State or 
local officials or agencies: 

(g) Any committee which is estab­
lished to perform primarily operation­
al as opposed to advisory functions. 
Operational functions are those specif­
ically provided by law, such as making 
or implementing Govemment deci­
sions or policy. An operational com­
mittee may be covered by the Act if it 
becomes primarily advisory in nature. 
It is the responsibility of the adminis­
tering agency to determine whether 
such a conunittee is primarily oper­
ational. If so, it would not fall under 
the requirements of the Act and this 
subpart, but would continue to be reg­
ulated under relevant laws, subject to 
the direction of the President and the 
review of the appropriate legislative 
committees; 

(h) Any meeting initiated by the 
President or one or more Federal 
official(s) for the purpose of obtaining 
advice or recommendations from one 
individual; 

(i) Any meeting initiated by a Feder­
al official(s) with more than one indi­
vidual for the purpose of obtaining the 
advice of individual attendees and not 
for the purpose of utilizing the group 
to obtain consensus advice or recom­
mendations. However, agencies should 
be aware that such a group would be 
covered by the Act when an agency ac­
cepts the group's deliberations as a 
source of consensus advice or recom­
mendations; 

(j) Any meeting initiated by a group 
with the President or one or more 
Federal offlcial(s) for the purpose of 
expressing the group's view, provided 
that the President or Federal 
offlcial(s) does not use the group re­
currently as a preferred source of 
advice or reconmiendations; 

(k) Meetings of two or more advisory 
committee or subcommittee members 
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eeiiivened solely to gather information 
or conduct research for a chartered 
advisory committee, to analyze rele­
vant issues and facts, or to draft pro­
posed position papers for deliberation 
by the advisory committee or a sub­
committee of the advisory committee: 
or 
J U) Any meeting with a group initiat­
ed by the President or one or more 
Federal official(s) for the purpose of 
exchanging facts or information. 

§101-6.1005 .Authorities for establishment 
of advisorv committees. 

jrAn advisory committee may be es­
tablished in one oi four ways: 

(a) By law where the Congress spe­
cifically directs the President or an 
agency to establish it: 

(b) By law where the Congress au­
thorizes but does not direct the Presi­
dent or an agency to establish it. In 
this instance, the responsible agency 
head shall follow the procedures pro­
vided in § 101-6.1007: 
^(c) By the President by Executive 
Order: or 

(d) By an agency under general 
agency authority in title 5 of the 
United States Code or under other 
general agency-authorizing law. In 
this instance, an agency head shall 
follow the procedures provided in 
§ 101-6.1007. 

§101-6.1006 [Reserved] 

§101-6.1007 Agency procedures for estab­
lishing advisory committees. 

'••(a) When an agency head decides 
that it is necessary to establish a com­
mittee, the agency must consider the 
functions of similar committees in the 
same agency before submitting a con­
sultation to GSA to ensure that no du­
plication of effort will occur. 

(b) In establishing or utilizing an ad­
visory committee, the head of an 
agency or designee shall comply with 
the Act and this subpart, and shall: 

(1) Prepare a proposed charter for 
the committee which includes the in­
formation listed in section 9(c) of the 
Act; and 

(2) Submit a letter and the proposed 
charter to the Secretariat proposing to 
establish or use, reestablish, or renew 
an advisory committee. The letter 

s.iall include the following informa­
tion: 

(i) An explanation of why the com­
mittee is essential to the conduct of 
agency business and in the public in­
terest: 

(ii) An explanation of why the com­
mittee's functions cannot be per­
formed by the agency, another exist­
ing advisory committee of the agency, 
or other means such as a public hear­
ing: and 

(iii) A description of the agency's 
plan to attain fairly balanced member­
ship. The plan will ensure that, in the 
selection of members for the commit­
tee, the agency will consider a cross-
section of those directly affected, in­
terested, and qualified, as appropriate 
to the nature and functions of the 
committee. Committees requiring 
technical expertise should include per­
sons with demonstrated professional 
or personal qualifications and experi­
ence relevant to the functions and 
tasks to be performed. 

(3) Subcommittees that do not func­
tion independently of the full or 
parent advisory committee need not 
follow the requirements of paragraphs 
(b)(1) and (b)(2) of this section. How­
ever, they are subject to all other re­
quirements of the Act. 

(4) Tho requirements of paragraphs 
(b)(1) and (b)(2) of this section shall 
apply for any subcommittee of a char­
tered advisory committee, whether its 
members are drawn in whole or in part 
from the full or parent advisory com­
mittee, which functions independently 
of the parent advisory committee such 
as by making recommendations direct­
ly to the agency rather than for con­
sideration by the chartered advisory 
committee. 

(c) The Secretariat will review the 
proposal and notify the agency of 
GSA's views within 15 calendar days 
of receipt, if possible. The agency head 
retains final authority for establishing 
a particular advisory committee. 

(d) The agency shall notify the Sec­
retariat in writing that either: 

(1) The advisory committee is being 
established. The filing of the advisory 
committee charter as specified in 
§ 101-6.1013 shall be considered appro­
priate written notification in this in­
stance. The date of filing constitutes 
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the date of establishment or renewal 
The agency head shall then comply 
with the provisions of § 101-6.1009 for 
an established advisory committee: or 

(2) The advisory committee is not 
being established. In this instance, the 
agency shall also advise the Secretar­
iat if the agency head intends to take 
any further action with respect to the 
proposed advisory committee. 
[52 FR 45929. Dec. 2. 1987. as amended at 54 
FR 41215, Oct. 5. 1989] 

§ 101-6.1008 The role of GSA. 

(a) The functions under section 7 of 
the Act will be performed for the Ad­
ministrator by the Secretariat. The 
Secretariat assists the Administrator 
in prescribing administrative guide­
lines and management controls for ad­
visory committees, and assists other 
agencies in implementing and inter­
preting these guidelines. In exercising 
internal controls over the manage­
ment and supervision of the oper­
ations and procedures vested in each 
agency by section 8(b) of the Act and 
by § 101-6.1009 and § 101-6.1017 of 
this rule, agencies shall conform to 
the guidelines prescribed by GSA. 

(b) The Secretariat may request 
comments from agencies on manage­
ment guidelines and policy issues of 
broad interagency interest or applica­
tion to the Federal advisory commit­
tee program. 

(c) In advance of issuing informal 
guidelines, nonstatutory reporting re­
quirements, and administrative proce­
dures such as report formats or auto­
mation, the Secretariat shall request 
formal or informal comments from 
agency Committee Management Offi­
cers. 

(d) The Secretariat shall assure that 
follow-up reports required by section 
6(b) of the Act are prepared and trans­
mitted to the Congress as directed by 
the President; either by his delegate, 
by the agency responsible for provid­
ing support to a Presidential advisory 
committee, or by the responsible 
agency or organization designated pur­
suant to paragraph (c) of § 101-6.1011. 
In performing this function, GSA may 
solicit the assistance of the Office of 
Management and Budget and other 
appropriate organizations, as deemed 
appropriate. 

[52 FR 45929. Dec. 2. 1987. as amended at 54 
FR 41215. Oct. 5. 1989] 

§ 101-6.1009 Responsibilities of an agency 
head. 

The head of each agency that uses 
one or more advisory committees shall 
ensure: 

(a) Compliance with the Act and this 
subpart: 

(b) Issuance of administrative guide­
lines and management controls which 
apply to all advisory committees estab­
lished or used by the agency; 

(c) Designation of a Committee Man­
agement Officer who shall carry out 
the functions specified in section 8(b) 
of the Act: 

(d) Provision of a written determina­
tion stating the reasons for closing 
any advisory committee meeting to 
the public: 

(e) A renew, at least annually, of the 
need to continue each existing adviso­
ry committee, consistent with the 
public interest and the purpose and 
functions of each conunittee; 

(f) Rates of pay are justified and 
levels of agency support are adequate: 

(g) The appointment of a Designated 
Federal Officer for each advisory com­
mittee and its subcommittees: 

(h) The opportunity for reasonable 
public participation in advisory com­
mittee activities: 

(i) That the number of committee 
members is limited to the fewest nec­
essary to accomplish committee objec­
tives; 

(j) That the interests and affiliations 
of advisory committee members are re­
viewed consistent with regulations 
published by the Office of Govem­
ment Ethics in 5 CFR parts 734, 735, 
and 737, and additional requirements, 
if any, established by the sponsoring 
agency pursuant to Executive Order 
12674, the conflict-of-interest statutes, 
and the £}thics in Govemment Act of 
1978, as amended; and 

(k) Unless otherwise specified by the 
President, the preparation and trans­
mittal of a follow-up report to the 
Congress detailing the disposition of 
the public recommendations of a Pres­
idential advisory committee supported 
by the agency, in accordance with sec­
tions 6(b) of the Act. 
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(52 FTl 45929. Dec. 2. 1987, as amended at 54 
FR 41215. Oct. 5, 1989] 

§101-6.1010 [Reserved] 

§101-6.1011 Responsibilities of the chair­
person of an independent Presidential 
advisory committee. 

The chairperson of an independent 
Presidential advisory committee shall 
comply with the Act and this subpart 
and shall: 

(a) Consult with the Admmistrator 
concemmg the role of the Designated 
Federal Officer and Committee Man­
agement Officer: 

(b) Fulfill the responsibilities of an 
agency head as specified in paragraphs 
(d). (h) and (j) of § 101-6.1009: and 

(c) Unless otherwise specified by the 
President, consult with the Adminis­
trator regarding the designation of an 
agency or organization responsible for 
implementing section 6(b) of the Act. 
[52 FR 45929. Dec. 2. 1987. as amended at 54 
PR 41216. Oct. 5. 1989] 

§101-6.1012 [Reserved] 

§ 101-6.1013 Charter filing requirements. 
No advisory committee may operate 

meet, or take any action until its char­
ter has been filed as follows: 

(a) Advisory committee established, 
used, reestablished, or renewed by an 
agency. The agency head shall fi le-

(1) The charter with the standing 
committees of the Senate and the 
House of Representatives having legis­
lative jurisdiction of the agency; 

(2) A copy of the filed charter with 
the Ubrary of Congress. Exchange 
and Gift Division, Federal Documents 
Section, Federal Advisory Committee 
Desk. Washington, DC 20540: and 

(3) A copy of the charter indicating 
the Congressional filing date, with the 
Secretariat. 

(b) Advisory committee specifically 
directed by law or authorized by law 
Procedures are the same as in para­
graph (a) of this section. 

(c) Presidential advisory committee 
When either the President or the Con­
gress establishes an advisory commit­
tee that advises the President, the re­
sponsible agency head or, in the case 
of an independent Presidential adviso­

ry committee, the President's designee 
shall f i l e -

(1) The charter with the Secretariat; 
(2) A copy of the filed charter with 

the Library of Congress; and 
(3) If specifically directed by law. a 

copy of the charter indicating its date 
of filing with the Secretariat, with the 
standing committees on the Senate 
and the House of Representatives 
having legislative jurisdiction of the 
agency or the independent Presiden­
tial advisory committee. 

§101-6.1014 [Reserved] 

§ 101-6.1015 .Advisory committee informa­
tion which must be published in the 
Federal Register. 

(a) Committee establishment, rees­
tablishment or renewal ( D A notice 
in the FEDERAL REGISTER is required 
when an advisory committee, except a 
conmiittee specifically directed by law 
or established by the President by Ex­
ecutive Order, is established, used, re­
established, or renewed. Upon receiv­
ing notification of the completed 
review from the Secretariat in accord­
ance with paragraph (c) of § 101-
6.1007. the agency shall publish a 
notice in the FEDERAL REGISTER that 
the committee is being established, 
used, reestablished, or renewed. For a 
new committee, such notice shall also 
describe the nature and purpose of the 
committee and the agency's plan to 
attain fairly balanced membership, 
and shall include a statement that the 
conunittee is necessary and in the 
public interest. 

(2) Establishment and reestablish­
ment notices shall appear at least 15 
calendar days before the committee 
charter is fUed. except that the Secre­
tariat may approve less than 15 days 
when requested by the agency for 
good cause. The 15-day advance notice 
requirement does not apply to commit­
tee renewals, notices of which may be 
published concurrently with the filing 
of the charter. 

(b) Committee meetings. (1) The 
agency or an independent Presidential 
advisory committee shall publish at 
least 15 calendar days prior to an advi­
sory conmiittee meeting a notice in 
the FEDERAL REGISTER, which includes: 
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(i) The exact name of the advisorv 
committee as char, ered: "^^^orj 

J " ^ P 5 P âce. and pur­
pose of the meeting: 

Jiii) A summary of the agenda: and 
(IV) A statement whether all or part 

Ol the meeting is open to the public or 
Closed, and if closed, the reasons why 
citing the specific exemptions of the 
n c T ^ i T o l ! Sunshine Act (5 

T ^̂ ^̂  ^ "-̂ ^ ^^is for closure 
-̂2) in exceptional circumstances the 

agency or an independent Presidential 
advisory committee may give less than 
15 days notice, provided that the rea­
sons for doing so are included in the 
f^"^''^^ meeting notice published in 
the FEDERAL REGISTER. 

r K 41216. Oct. 5, 1989] 

§101-6.1016 [Reserved] 

§ 101-6.1017 Responsibilities of the agencv 
Committee Manaifement Officer. 

In addition to implementing the pro­
visions of section 8(b) of the Act, the 
< ônimittee Management Officer will 
carry out all responsibilities delegated 
by the agency head. The Committee 
Management Officer should also 
ensure that section 10(b). 12(a) and 13 
oi the Act are implemented by the 
agency to provide for appropriate rec­
ordkeeping. Records include, but are 
not limited to: 

(a) A set of approved charters and 
membership lists for each advisory 
committee: 

(b) Copies of the agency's portion of 
the Annual Report of Federal Adviso-

Z f̂TISlTmT'''' "̂̂"̂^̂^ 
(c) Agency guidelines on committee 

management operations and proce-
diires as maintained and updated; and 

(d) Agency determinations to close 
advisory committee meetings as re-
qiiired by paragraph (c) of § lOl-
6.1023. 

§101-6.1018 [Reserved) 

§ 101-6.1019 Duties of the Designated Fed­
eral OfTicer. 

The agency head or. in the case of 
an mdependent Presidential advisory 
committee, the Administrator shall 
designate a Federal officer or employ­

ee, who may be either full-time or per-
mianent part-time, to be the Designat­
ed Federal Officer for each advisory 
committee and its subcommittees 
who; 

(a) Must approve or call the meeting 
ol the advisory committee: 

(b) Must approve the agenda: 
(c) Must attend the meetings; 
(d) Shall adjourn the meetings when 

such adjoumment is in the public in­
terest; and 

(e) Chairs the meeting when so di­
rected by the agency head. 

(f) The requirement in paragraph 
(b) of this section does not apply to a 
Presidential advisory committee. 

§ 101-6.1020 [Reserved] 

§101-6.1021 Public participation in advi-
sory committee meetings. 

The agency head, or the chairperson 
of an inoependent Presidential adviso­
ry committee, shall ensure that— 

(a) Each advisory committee meet­
ing IS held at a reasonable time and in 
a p ace reasonably accessible to the 
public; 

(b) The meeting room size is suffi­
cient to accommodate advisory com­
mittee members, committee or agency 
staff, and interested members of the 
public: 

(c) Any member of the public is per­
mitted to file a written statement with 
the advisory committee: and 

(d) Any member of the public may 
speak at the advisory committee meet­
ing if the agency's guidelines so 
permit. 

§101-6.1022 [Reserved] 

§ 101-6.1023 Procedures for closing an ad-
visory committee meeting. 

(a) To close all or part of a meeting, 
an advisory committee shall submit a 
request to the agency head or, in the 
case of an independent Presidential 
advisory committee, the Administra­
tor, citing the specific provisions of 
.?TT?°/^^"^^"*^ ^ Sunshine Act 
(5 U.S.C. 552(b)) which justify the clo­
sure. The request shall provide the 
agency head or the Administrator suf­
ficient time to review the matter in 
order to maJce a determination prior to 
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publication of the meeting no tice re­
quired by § 101-6.1015(b). 

(b) The general counsel of the 
agency or. in the case of an independ­
ent Presidential advisory committee, 
the general counsel of the General 
Services Admmistration should review 
all requests to close meetings. 

(c) If the agency head or. in the case 
of an independent Presidential adviso­
ry committee, the Administrator 
agrees that the request is consistent 
with the provisions in the Government 
in the Sunshme Act and the Federal 
Advisory Committee Act. he or she 
shall issue a determination that all or 
part of the meeting be closed. 

(d) The agency head, or the chair­
person of an independent Presidential 
advisory committee, shall; 

(1) Make a copy of the determina­
tion available to the public upon re­
quest; and 

(2) State the reasons why all or part 
of the meeting is closed, citing the spe­
cific exemptions used from the Gov­
emment in the Sunshine Act in the 
meeting notice published in the FEDER­
AL REGISTER. 

§ 101-6.1024 [Reserved] 

§101-6.1025 Rei)uirement for maintaining 
minutes of advisorv committee meet­
ings. 

(a) The agency head or. in the case 
of an independent Presidential adviso­
ry committee, the chairperson shall 
ensure that detailed minutes of each 
advisory committee meeting are kept. 
The minutes must include: 

(1) Time. date, and place; 
(2) A list of the following persons 

who were present: 
(I) Advisory committee members and 

staff; 
(II) Agency employees; and 
(ill) Members of the public who pre­

sented oral or written statements; 
(3) An estimated number of other 

members of the public present; 
(4) An accurate description of each 

matter discussed and the resolution, if 
any, made by the committee of such 
matter and 

(5) Copies of each report or other 
document received, issued, or approved 
by the committee. 

(b) The chairperson of each advisory 
committee shall certify to the accura­
cy of ail minutes of advisory commit­
tee meetings. 

§ 101-6.1026 (Reserved] 

§ 101-6.1027 Termination of advisory com­
mittees. 

(a) Any advisory committee shall 
automatically terminate not later than 
2 years after it is established, reestab­
lished, or renewed, unless: 

(1) Its duration is otherwise provided 
for by law: 

C2) The President or agency head 
renews it prior to the end of such 
period; or 

(3) The President or agency head 
terminates it before that time by re­
voking or abolishing its establishment 
authority, 

(b) If an agency head terminates an 
advisory committee, the agency shall 
notify the Secretariat of the effective 
date of termination. 

§ 101-6.1028 (Reserved) 

§ 101-6.1029 Renewal and rechartering of 
advisory committees. 

(a) Advisory committees specifically 
directed by law: 

(1) Whose duration extends beyond 
2 years shall require rechartering by 
the filing of a new charter every 2 
years after the date of enactment of 
the law establishing the committee. If 
a new charter is not filed, the commit­
tee is not terminated, but may not 
meet or take any action. 

(2) Which would terminate imder 
the provisions of section 14 of the Act. 
and for which renewal would require 
reauthorization by law, may be rees­
tablished by an agency provided that 
the agency complies under general 
agency authority with the provisions 
of § 101-6.1007. 

(b) Advisory committees established 
by the President may be renewed by 
appropriate action of the President 
and the filing of a new charter. 

(c) Advisory committees authorized 
by law or established or used by an 
agency may be renewed, provided that 
at least 30 but not more than 60 days 
before the committee terminates, an 
agency head who intends to renew a 
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committee complies with the provi-
, sions of § 101-6.1007, 

S 101-6,1030 [Reserved] 

101-6,1031 .Amendments to advisorv 
committee charters. 

(a) Committees specxficallv directed 
by law or authomed bv laic: or estab­
lished by the President. The agency 
head shall be responsible for ensuring 
that any minor technical changes 
made to current charters are consist­
ent with the relevant statute or Exec­
utive Order. When the Congress by 
law, or the President by Executive 
Order, changes the authorizing lan­
guage which has been the basis for es­
tablishing an advisory committee, the 
agency head, or the chairperson of an 
independent Presidential advisory 
committee, shall; 

(1) Amend those sections of the cur­
rent charter affected by the new law 
or Executive Order; and 

(2) File the amended charter as spec­
ified in § 101-6.1013. 

(b) Committees established or used 
by an agency. The charter of an advi­
sory committee established under gen­
eral agency authority may be amended 
when an agency head determines that 
the existing charter no longer accu­
rately reflects the objectives or func­
tions of the committee. Changes may 
be minor, such as revising the name of 
the advisory committee, or modifying 
the estimated number or frequency of 
meetings. Changes may also be major 
such as those dealing with the objec­
tives or composition of the committee 
The agency head retains final author­
ity for amending the charter of an ad­
visory committee. Amending any exist­
ing advisory committee charter does 
not constitute renewal of the commit­
tee under § 101-6.1029. 

(1) To make a minor amendment to 
a committee charter, an agency shall: 

(1) Amend the charter language as 
necessary, and 

(ii) File the amended charter as 
specified in § 101-6.1013. 

(2) To make a major amendment to 
a committee charter, an agency shall: 

(i) Amend the charter language as 
necessary; 

(ii) Submit the proposed amended 
charter with a letter to the Secretariat 

requesting GSA s views on the amend­
ed language, along with an explana­
tion of the purpose of the changes and 
why they are necessary. The Secretar­
iat will review the proposed changes 
and notify the agency of GSA's views 
within 15 calendar days of the request, 
if possible: and 

(iii) File the amended charter as 
specified in § 101-6.1013. 

^ 101-6.1032 [Reserved] 

101-6.1033 Compensation and expense 
reimbursement of advisory committee 
members, stafTs and consultants. 

(a) Uniform pay guidelines for mem­
bers of an advisory committee. Noth­
ing in this subpart shall require an 
agency head to provide compensation, 
unless otherwise provided by law. to a 
member of an advisory committee. 
However. when compensation is 
deemed appropriate by an agency, it 
shall fix the pay of the members of'an 
advisory committee to the daily equiv­
alent of a rate of the General Sched­
ule in 5 U.S.C. 5332 unless the mem­
bers are appointed as consultants and 
compensated under 5 U.S.C. 3109. In 
determining an appropriate rate of 
pay for the members, an agency shall 
give consideration to the significance, 
scope, and technical complexity of the 
matters with which the advisory com­
mittee IS concerned and the qualifica­
tions required of the members of the 
advisory committee. An agency may 
not fix the pay of the members of an 
advisory committee at a rate higher 
than the daily equivalent of the maxi­
mum rate for a GS-15 under the Gen­
eral Schedule, unless a higher rate is 
mandated by statute, or the head of 
the agency has personally determined 
that a higher rate of pay under the 
General Schedule is justified and nec­
essary. Such a determination must be 
reviewed by the head of the agency 
annually. Under this subpart, an 
agency may not fix the pay of the 
members of an advisory committee at 
a rate of pay higher than the daily 
equivalent of a rate for a GS-18, as 
provided in 5 U.S.C. 5332. 

(b) Pay for staff members of an advi­
sory committee. An agency may fix 
the pay of each advisory committee 
staff member at a rate of the General 
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Schedule in which the Staff member's 
position would appropriately be placed 
(5 U.S.C. chapter 51). An agency may 
not fix the pay of a staff member at a 
rate higher than the daily equivalent 
of the maximum rate for GS-15 
unless the agency head has deter­
mined that under the General Sched­
ule the staff member's position would 
appropriately be placed at a grade 
higher than GS-15. This determina­
tion must be reviewed annually by the 
agency head. 

(1) In establishing rates of compen­
sation, the agency head shall comply 
with any applicable statutes, regula­
tions. Executive Orders, and adminis­
trative guidelines. 

(2) A staff member who is a Federal 
employee shall serve with the knowl­
edge of the Designated Federal Officer 
and the approval of the employee's 
direct supervisor. If a non-Federal em­
ployee, the staff member shall be ap­
pointed in accordance with applicable 
agency procedures, following consulta­
tion with the advisory committee. 

(c) Pay for consultants to an adviso­
ry committee. An agency shall fix the 
pay of a consultant to an advisory 
committee after giving consideration 
to the qualifications required of the 
consultant and the significance, scope, 
and technical complexity of the work. 
The compensation may not exceed the 
maximum rate of pay authorized by 5 
U.S.C. 3109. and shall be in accordance 
with any applicable statutes, regula­
tions. Executive Orders and adminis­
trative guidelines. 

(d) Gratuitous services. In the ab­
sence of any special limitations appli­
cable to a specific agency, nothing in 
this subpart shall prevent an agency 
from accepting the gratuitous services 
of an advisory committee member, 
staff member, or consultant who 
agrees in advance to serve without 
compensation. 

(e) Travel expenses. Advisory com­
mittee members and staff members 
WhUe engaged in the performance of 
their duties away from their homes or 
regular places of business, may be al­
lowed travel expenses, including per 
diem in lieu of subsistence, as author­
ized by section 5703 of title 5, United 
States Code, for persons employed 

intermittently in the Govemmeni 
service. 

(f) Services for handicapped mem 
bers. While performing advisory com 
mittee duties, an advisory committee 
member who is blind or deaf or whc 
qualifies as a handicapped individua 
may be provided services by a persona, 
assistant for handicapped employees il 
the member: 

(1) Qualifies as a handicapped indi 
vidual as defined by section 501 of the 
Rehabilitation Act of 1973 (29 U S C 
794); and 

(2) Does not otherwise qualify for 
assistance under 5 U.S.C. 3102 by 
reason of being an employee of an 
agency. 

(g) Exclusions. (1) Nothing in this 
section shall prevent any person who 
(without regard to his or her service 
with an advisory committee) is a full-
time Federal employee from receiving 
compensation at a rate which he or 
she otherwise would be compensated 
as a full-time Federal employee. 

(2) Nothing in this section shall pre­
vent any person who immediately 
before his or her service with an advi­
sory committee was a full-time Federal 
employee from receiving compensation 
at the rate at which he or she was 
compensated as a full-time Federal 
employee. 

(3) Nothing in this section shall 
affect a rate of pay or a limitation on 
a rate of pay that is specifically estab­
lished by law or a rate of pay estab­
lished under the General Schedule 
classification and pay system in chap­
ter 51 and chapter 53 of title 5. United 
States Code. 

§ 101-6.1034 [Reserved] 

§ 101-6.1035 Reports required for advisory 
committees. 

(a) Within one year after a Presiden­
tial advisory committee has submitted 
a public report to the President, a 
follow-up report will be prepared and 
transmitted to the Congress as deter­
mined under paragraph (d) of § 101-
6.1008. detailing the disposition of the 
committee's recommendations in ac­
cordance with section 6(b) of the Act. 
Reports shall be consistent with spe­
cific instructions issued periodically by 
the Secretariat; 
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(b) The President'., annual report to 
the (Tongress shall be prepared by 
GSA based on reports filed on a fiscal 
l^f l ^^"^ ^/ ^̂ ""̂  ^^^"cy consistent 
with the information specified in sec-
uon 6(c) of the Act. Reports from 
agencies shall be consistent with in­
structions provided annually by the 
Secretariat. Agency reports shall also 
include information requested to 
enable the Secretariat to carry out the 
annual comprehensive review of each 
advisory committee as required bv sec-
uon 7(b) of the Act. These reports 
STî .̂̂ tf̂ " ''̂ ^̂ '•̂ '̂  accordance with 
l-IRMR subpart 201-45.6 in 41 C F R 
chapter 201 and assigned interagency 
report control number 0304-GSA-XX 

<c) In accordance with section 10(d) 
01 the Act. advisory committees hold­
ing closed meetings shall issue reports 
at least annually, setting forth a sum­
mary of activities consistent with the 
policy of section 552(b) of title 5 
United States Code. 
jiL"!! °̂ section 552 of title 5. 
United States Code, eight copies of 
each report made by an advisory com­
mittee, including any report on closed 
meetings as specified in paragraph (c) 
of this section, and. where appropri­
ate, background papers prepared bv 
consultants, shall be filed with the Li­
brary of Congress as required by sec­
tion 13 of the Act. for public inspec­
tion and use at the location specified 
in paragraph (a)(2) of § 101-6.1013, 

FR 41216. Oct. 5. 1989] 

Subpart! 101-6.11 — 101-6.20 
[Reserved] 

Subpart 101-6.21-lntergovernmental 
Review of General Services A d ­
ministration Programs and Ac­
tivities 

fcooi ^ amended Apr. 8, 1983 (48 FR 
rnon T °̂  IntergovemmentS 
Src^e^e" ' ' ' ' ^ "̂̂ -̂ '̂̂  

SOURCE: 48 FR 29329. June 24. 1983. unless 
otherwise noted. 

EDITORIAL NOTE: For additional informa­
tion, see related documents published at 47 
FR 57369. Dec. 23. 1982. 48 FR 17101 Apr 
21. 1983, and 48 FR 29096, June 24, 1983. " 

§ 101-6.2100 Scope of subpart. 

This subpart implements Executive 
Order 12372. 'Intergovernmental 
Review of Federal Programs", for Fed­
eral financial assistance and direct 
Federal development programs of the 
CJeneral Services Administration 
fGSA). 

101-6,2101 What is the purpose of these 
regulations? 

(a) The regulations in this part im­
plement Executive Order 12372 
Intergovernmental Review of Federal 

Programs." issued July 14. 1982 and 
amended on April 8. 1983. These regu­
lations also implement applicable pro­
visions of section 401 of the Intergov­
ernmental Cooperation Act of 1968. 

(b) These regulations are intended 
to foster an intergovenmental partner­
ship and a strengthened Federalism by 
relying on State processes and on 
State, areawide. regional and local co­
ordination for review of proposed Fed­
eral financial assistance and direct 
Federal development. 

(c) These regulations are intended to 
aid the internal management of GSA 
and are not intended to create any 
right or benefit enforceable at law by 
a party against GSA or its officers. 

§101-6.2102 What definition.s appJv to 
these regulations? 

GSA means the U.S. General Serv­
ices Administration. 

Order means Executive Order 12372 
issued July H. 1982. and amended 
April 8. 1983. and titled -Intergovern­
mental Review of Federal Programs." 

Administrator means the Adminis­
trator of General Services or an offi­
cial or employee of GSA acting for the 
Administrator under a delegation of 
authority. 

State means any of the 50 States 
the District of Columbia, the Com­
monwealth of Puerto Rico, the Com­
monwealth of the Northern Mariana 
Islands. Guam, American Samoa, the 
U.S. Virgin Islands, or the Trust Terri­
tory of the Pacific Islands 

60 



This Facsimile is from the 

Office of Family Assistance 

Date: ^/o/^ 

270 L'Enfant Promenade, SW 
Aerospace Building 5th Floor 

East Wing 
Washington, DC 20447-0001 

This transmission consists of this cover page plus JL pages. 

From: J 

• U JJ 

/ 

Phone: Phone: ^ / . ^ ^ ^ - ^ O / - <c?/:Z 

= 

Office of FamUy Assistance 
Fax no. (202) 205-5887. 
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Reconciliation of Costs or Savings 

4.9 For the f i r s t four c[uarters of the demonstration, the 
Federal goverrunent w i l l provide Federal f i n a n c i a l 
p a r t i c i p a t i o n (FFP) and w i l l not recover excess costs. 

4.10 S t a r t i n g v i t h the 5th quarter ending a f t e r the deemed 
beginning date of the demonstration, FFP w i l l be l i m i t e d so 
th a t excess costs w i l l be recovered from the State and 
eliminated by the end of the demonstration. The State w i l l 
not be allowed to owe the Federal government more than an 
allowable overage f o r any quarter. For the .5th through the 
10th quarters, the allowable overage i s $10 m i l l i o n . The 
allowable overage f o r the remaining quarters i s : 

(1) the excess costs at the end of the 10th quarter of the 
demonstration (adjusted f o r any net amount of excess 
costs reimbursed i n p r i o r quarters); 

(2) m u l t i p l i e d by the r a t i o of the number of quarters 
remaining i n the demonstration to 10. 

Tn no case w i l l the allowable overage be less than zero. 

Reimbursement w i l l be made for the 5th through the 20th 
quarters such tha t the cumulative Federal payments 
through the quarter i n question w i l l not exceed the 
lesser of: 

(1) the cumulative actual costs, or 

(2) the cumulative actual costs, minus excess 
costs, plus the allowable overage f o r tha t 
quarter. 

4.11 A report showing the allowable actual costs jOf the 
demonstration t o date and calculations of the 
cumulative excess costs or savings shall be submitted 
t o the Departments w i t h i n 60 days following the end of 
each quarter. 

4.14 Within 60 days a f t e r the end of the demonstration 
period ( i . e . , the 20th quarter), a f i n a l r e c o n c i l i a t i o n 
w i l l be done to ensure that there are no remaining 
excess costs. I f there are savings at the time of 
f i n a l r e c o n c i l i a t i o n , the Departments agree to 
authorize Federal f i n a n c i a l p a r t i c i p a t i o n as measured 
by the extent of such savings for approved and 
matchable demonstration expenses. I f there are 
remaining excess costs at the time of r e c o n c i l i a t i o n 
the State agrees to repay the excess costs i n equal 
qu a r t e r l y amounts over the ]rfext four quarters. The 

S0/S0'd 6£:ii9Sf6 01 NOIlbnibOB^ADinOd/dDb/SHH UJOdd Tt7:60 £.66l-32-m 



WORKING GROUP ON WELFARE REFORM, 

FAMILY SUPPORT AND INDEPENDENCE 

July 21, 1993 

Issues for Discussion 

1. What does a transitional welfare program look like? Who gets exempted from the 
time limit? 

2. What kinds of post-transitional support/jobs should be available and for how long? 

3. What can/should be done to prevent welfare in the first place? 

4. Assuming limited budgetary resources for welfare reform, how much emphasis should 
be devoted to (a) prevention, (b) transitional support, and (c) post-transitional 
support? 

5. What is the scope of welfare reform? How many existing programs (e.g., food 
stamps, housing assistance) should be reassessed as part of this effort? 

6. How much flexibility should be allowed the states in answering all of the above 
questions? 

7. How quickly should the new system be phased in (or who should it apply to)? 



J u l y 20, 1993 

Dear K a t h i : 

This i s the memo we spoke about today on the telephone. While I 
w i l l continue t o t r y t o fax your o f f i c e a copy of the enclosed, I 
wanted t o insure a copy got t o your o f f i c e before tomorrow's 4:00 
pm Welfare Reform Working Group meeting. 

Thank you f o r your assistance. 

M i c h e l l e Rodman Fenster 
A d m i n i s t r a t i o n on Aging 
401-4541 



, 4 I I H C , , 

DEPARTMENT OF HEALTH & HUMAN SERVICES OfTice of the Secretary 
Administration on Aging 

Washington. D.C. 20201 

MEMORANDUM 

JUL 1900 

TO; 

FROM: 

RE: 

David Ellwood, Bruce Reed, Mary Jo Bane 
Co-Chairs, Welfare Reform Working Group 

Fernando To r r e s - G i l 
A s s i s t a n t Secretary f o r Aging 

Welfare Reform Working Group Concerns/Recommendations 

I n keeping w i t h the mission and goals of t h i 
would l i k e t o make some recommendations and ident 
concerns t h a t w i l l have a d i r e c t impact on some o 
populations I serve (the e l d e r l y , persons w i t h d i 
m i n o r i t i e s . ) I know you w i l l agree t h a t welfare 
member of the f a m i l y and t h a t a l l issues t h a t may 
focus should be r a i s e d i n the l a r g e r discussion, 
t h a t u l t i m a t e l y our Welfare Reform Proposal w i l l 
o f f s , but u n t i l such time, I would l i k e t o r a i s e 
issues f o r our working group: 

GRANDPARENTS AS CARETAKERS 

s new o f f i c e , I 
i f y several 
f the 
s a b i l i t i e s and 
a f f e c t s every 
p e r t a i n t o our 
I also r e a l i z e 

i n v o l v e t r a d e -
a v a r i e t y of 

The issue of grandparents r a i s i n g grandchildren i s one t h a t 
i s r a p i d l y gaining a t t e n t i o n . More and more grandparents are 
r a i s i n g t h e i r grandchildren as parents are i n c r e a s i n g l y unable t o 
care f o r t h e i r c h i l d r e n due t o f i n a n c i a l hardships, 
i n c a r c e r a t i o n , drug a d d i c t i o n s , or chronic i l l n e s s e s . 

o Grandparents c a r i n g f o r grandchildren are e n t i t l e d t o AFDC 
be n e f i t s i f they meet the f i n a n c i a l c r i t e r i a . A 1992 Brookdale 
Foundation statement r e p o r t s "there i s no way t o estimate the 
number of c h i l d r e n being r a i s e d by t h e i r grandparents who have 
not been i d e n t i f i e d by s o c i a l service agencies." We should 
consider increasing education and outreach e f f o r t s t o 
grandparents regarding e n t i t l e m e n t t o AFDC and other b e n e f i t s . 

o Grandparents r a i s i n g grandchildren are meeting many 
challenges i n c l u d i n g how t o address contemporary problems such as 
drugs, crime, and AIDS. I n low-income, poorly educated f a m i l i e s , 
there may be other compounding issues such as i l l i t e r a c y and 
homelessness. Programs designed t o address these s o c i a l issues 
must be created w i t h the perspective of t h i s population as 
p o t e n t i a l caretakers. 



o Both populations (the e l d e r l y and c h i l d r e r i ) have 
h i s t o r i c a l l y received l i t t l e a t t e n t i o n i n terms of designing 
p u b l i c p o l i c y . I have concerns about both populations l o s i n g 
much-needed assistance (AFDC, SSI, SSA and Food Stamps) when 
c o n s o l i d a t i n g d i f f e r e n t programs and b e n e f i t s under one 
household. Please consider i n s u r i n g t h a t the b e n e f i t s of the 
e l d e r l y remain i n t a c t when adding AFDC and other b e n e f i t s t o the 
household. For example, i f an e l d e r l y person a p p l i e s f o r AFDC, 
his/her own b e n e f i t s should not be t a b u l a t e d i n determining 
e l i g i b i l i t y . 

o Support f o r f o s t e r care tends t o be much higher than AFDC 
b e n e f i t s . We should consider whether grandparents or r e l a t i v e s 
r a i s i n g grandchildren should be e n t i t l e d t o the same b e n e f i t s as 
state-appointed f o s t e r parents. 

o We should also consider whether grandparents r a i s i n g 
g randchildren should be targeted as a group p a r t i c u l a r l y needy 
f o r p u b l i c housing assistance, e s p e c i a l l y i f a grandparent i s 
already l i v i n g on a f i x e d income, i s a " s i n g l e " person (widowed), 
i s d i s a b l e d , or i s unable t o p a r t i c i p a t e i n the workforce. 

o Any e f f o r t s t o secure c h i l d support from missing parents 
should also be continued i f the c h i l d i s l i v i n g w i t h a 
grandparent. Parental r e s p o n s i b i l i t y should s t i l l apply. 

o While there w i l l c e r t a i n l y be a s i g n i f i c a n t amount of 
discussion and a t t e n t i o n paid t o the needs of "welfare moms," I 
would l i k e t o encourage the group t o t h i n k of the broader needs 
of "welfare caretakers." About one quarter of a m i l l i o n 
households r e c e i v i n g AFDC are headed by someone over 65. 

MINORITY POPULATIONS 

o While a l l of the recommendations regarding grandparents 
r a s i n g grandchildren may apply t o m i n o r i t y and/or e t h n i c a l l y 
diverse populations, b i l i n g u a l services and programs should be 
created t o a c t i v e l y reach these groups f o r education, prevention, 
and a l l services r e l a t e d t o moving people through the welfare 
system. 

o Immigrant populations are c u r r e n t l y a strong focus of the 
media and a t a r g e t of strong p u b l i c opinions. While sentiment 
toward these groups gets emotionally charged on both sides, we 
should attempt t o design p u b l i c p o l i c i e s t h a t provide the f a i r e s t 
w e lfare assistance t o these groups, p a r t i c u l a r l y American-born 
c h i l d r e n , allowed by law. 



DISABILITY CONCERNS 

My s t a f f i s p a r t i c i p a t i n g on the D i s a b i l i t y Subgroup of the 
T r a n s i t i o n a l Assistance Group. This group i s i n the process of 
determining the various needs of persons w i t h d i s a b i l i t i e s i n a 
t i m e - l i m i t e d system. I would l i k e t o r a i s e several issues 
r e l a t e d t o persons w i t h d i s a b i l i t i e s : 

o We should consider a broad d e f i n i t i o n of " d i s a b i l i t y " i n any 
welfare reform discussions. 

o 22% of women on AFDC r e p o r t themselves as disa b l e d . 

o Regarding the two-year time l i m i t proposal: 
Those i n d i v i d u a l w i t h d i s a b i l i t i e s need e x t r a 

supports/extensions t o allow them t o enter the workforce. Also, 
f o r parents who are caring f o r c h i l d r e n w i t h d i s a b i l i t i e s or 
aging r e l a t i v e s w i t h late-onset d i s a b i l i t i e s , the issue becomes 
even more complex. Parents may need t o stay home and care f o r 
e i t h e r or both of these f a m i l y members i n d e f i n i t e l y . 

o Care assessment should c e r t a i n l y play a b i g r o l e i n 
determining the types of services/supports these i n d i v i d u a l s 
need. 

o For the t e m p o r a r i l y incapacitated, the two-year time l i m i t 
w i l l have t o be modified. 

MULTIGENERATIONAL APPROACHES 

o By p r o t e c t i n g and preserving Social Security and Medicare, 
we can help assure t h a t assistance w i l l span the generations and 
provide s e c u r i t y i n l a t e r years t o c h i l d r e n today. 

o C h i l d r e n and e l d e r l y people share use of the dependent tax 
c r e d i t . Medicaid, T i t l e XX Social Services Block Grant, and SSI. 
We should consider the negative impact on any m u l t i g e n e r a t i o n a l 
household t h a t would receive a reduction i n any of these 
benef i t s . 

o The "sandwich generation" (those who are c a r i n g f o r c h i l d r e n 
and aging parents) are a group of AFDC moms t o whom we must give 
close a t t e n t i o n . The dual demands looming ahead f o r many "baby-
boomer" females must be addressed. 

o We need t o get a b e t t e r understanding of the mutual supports 
and i n t e r g e n e r a t i o n a l dependencies t h a t shape f a m i l i e s . 


