
T H E WHITE H O U S E 

W A S H I N G T O N 

FEBRUARY 22, 1993 

MEMORANDUM FOR BRUCE REED 

FROM: TOM EPSTEIN, POLITICAL AFFAIRS 

SUBJECT: FALSE CLAIMS ACT 

As I mentioned t o you i n the communications meeting t h i s 
morning, reinvigorating the federal government's commitment to 
the False Claims Act would f i t well i n t o the President's planned 
assault on waste i n government. 

The False Claims Act protects and compensates whistleblowers 
who identify fraud against the government. A bipartisan 
Congressional effort (Congressman Berman, Senator Grassley) 
strengthened the law in 1986 to encourage private citizens to 
bring false claims actions either on their own or in cooperation 
with the Justice Department. For whatever reason, the Bush 
Justice Department was openly hostile to whistleblowers and their 
attorneys, greatly reducing the effectiveness of the act. I f the 
President were to instruct the Justice Department to vigorously 
enforce the False Claims Act and to work cooperatively with 
whistleblowers, i t i s likely billions of dollars in fraudulent 
billings could be saved, primarily in health and defense. 

Attached f o r your information are two memoranda from 
attorneys who represent whistleblowers summarizing the key 
issues, a memo to the t r a n s i t i o n team from Congressional s t a f f on 
t h i s subject, an Op-Ed by Senator Grassley, and a news a r t i c l e 
about a recent $111 m i l l i o n settlement paid by a Medicare 
contractor pursuant t o a whistleblower lawsuit. Please l e t me 
know i f you need any additional material. 

cc: Rahm Emanuel 
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PAL8B CLAIMg ACT - WHISTLEBLOWER PROVIflIO»>̂  

1. 
HOW the False Claims Act Whistleblower Provisions ("Qui 
Tam") work. 

- Anyone wlLl, ku^wl^d^,* «f fraud agairict the CovernTn.̂ nt 
mâ  i n i t i a t e a case in federal court against the 
wrongdoer. 

The Act provides for treble damages and penalties to 
the United States. 

once the case i s f i l e d , the Department of Justice 
investigates. The Government may decide to i n the 
case aid lead the prosecution e f f o r t , or i t may decide 
to allow the whistleblower to proceed alone. 

The Act protects a whistleblower who sues his or her 
employers from re t a l i a t i o n . 

The whistleblower is entitled to a minimum 15% of any 
recovery to the Treasury.: 

History of the False Claims Ac^. 

- The Act was initially passed in Abraham Lincoln's f i r s t 
Administration to deal wi,th Civil War profiteers so i t 
has been commonly referre^ to as the "Lincoln Law". 

1 

i n 1986, congress was very concerned with explosion of 
f?aud r;sulting from Reagan defense build up Jg^ the 
i n a b i l i t y of Department bf Justice to combat that 
fraud. 
Congress strengthened and modernized the old Lincoln 
Law with 1986 amendment package authored by 
Representative Howard Berman and Senator Charles 
Grassley. 
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These 1986 amendments had three primary objectives: 

(i) To encourage whistleblowers to come forward 
with information of fraud against the 
Government that jwould otherwise be d i f f i c u l t , 
i f not impossible, to detect. 

f i i ) To expand the Gbvernroent's capacity to 
prosecute fraud !without expanding bureaucracy 
by encouraging the private bar to commit i t s 
time and resour<^es to recovering money for 
the united states Treasury. 

( i i i ) To ensure that Allegations of fraud are taken 
seriously and fully investigated by the 
Federal Government. 

How successful has the law been and what i s i t s potential? 

Despite lack of support for whistleblowers by the 
Department of Justice, the law has begun to recover 
hundreds of millions of dpllars for U.S. taxpayers. 
Almost a quarter of a b i l l i o n dollars has been 
recovered in the last sev^n months alone, including 
$100 million paid by one bompany for defrauding the 
Medicare program. 

These record recoveries to the Government and the 
whistleblowers are undoubtedly deterring other 
potential wrongdoers, saving vastly greater sums to the 
taxpayers. 

By 1992 whistleblower false claims suits (as distinct 
from false claims suits initiated by the Government 
i t s e l f ) recovered more to the Treasury than false 
claims suits initiated by the Department of Justice. 
The gap between whistleblpwer suit recoveries and 
Government initiated suits w i l l continue to grow as 
more people are encouraged to take the risks inherent 
in being a whistleblower and stepping forward. 

3. 
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4. How the Department of Justice has thwarted the potential of 
the False Claims Act. 

Refused to defend whistleb|Iower provisions against 
constitutional challenges by the defense industry. As 
a result. House and Senate legal counsel have been 
forced to defend law in cojarts around the country. 
Thus far, a l l challenges have been unsuccessful and the 
law has been upheld. 

Refused to permit highly qualified counsel representing 
whistleblowers to assist aj^tively in prosecution of 
cases. As a result cases have languished virtually 
unprosecuted for years. i 

Instead of supporting and Encouraging whistleblowers. 
Department of Justice has sought to diminish and 
discourage recoveries to whistleblowers after 
successful case settlements. This prompted a federal 
judge recently to state: ! 

"[The] pattern of behavior in these cases by the 
Department of Justice'has always been a mystery. 
The use of a [whistlej-blower] i s nothing new.... 
In view of their widespread use, i t i s worthy of 
note that the Department of Justice has considered 
such individuals as adversaries rather than 
a l l i e s . This i s not -phe f i r s t case where this 
court has noted the antagonism of the Justice 
Department to a whistle-blower. The reason 
continues to be unknown, but the attitude i s 
clear." 

Bush administration's Justice Department repeatedly 
sought to undercut whistleblower provisions with 
proposed amendments and by advocating legal positions 
in court directly counter to congressional intent. 
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lOi Peter Bdelsan 
Bernard aosslMraiB 
Victoria Radd 

FROHs Bari Schvmrtz (Rep. Beraan) 
Melissa Patack (Sen. Grassley) 
Christopher Brown (Sen, Grassley) 

RBt The False Clai«s Act, 31 O.S.C. S 3729 e£ 

DftTS: Oecenber 11, 1992 
We write to give yoo soae baclcground on an laiportant IBBUS 

in which Smn. Chuck Grassley and Rep. Howard Berman have had a 
long-standing interest ~ the False Claims AoJ Md 4^^^ ... 

to chgn^^ i ^ * ^ «>Bt:ure°ot the P«>ftg2;ĝ t of f l ^ ^ t g on this 
issue. In 1986, teassley and Bennan succeeded xn getting 
anend»mts passed which revitaH«ed this l ^ f t - ^ ^ ^̂ ''̂ ^̂ '̂ ^ 
^iS r c i a i m T A c t ABWndnentS of 1986 (P.L. 95-562) P̂ P̂ ***® . 
StSineireCfective tool in deterring fratid against the United 
IStS^gJvemment by allowing individuals who have evidence of 
fraud cowftitted by govemaent contractore to sue those 
contractors on behalf of the govemwmt and share in the 
govemawnt's recovery. 

The lav has proved very succeeefvlr and i t s i^Kjrtance ie 
underscored in this era of etrained fiscal resources- To date, 
loore than a quarter-billion dollars in ,̂  
collected through Tft" lai^uito. Another $100 aillxon i s 
likel? ?o S r ? 2 c o v S i d ^ f o r e the end of the year in a case under 
i ^ l . ^ t wi l l bring the total gffi tga recoveries in the past 
six years to nearly a half billion dollars. 

Approximately half of the total recoveries to date were the 
result of iust two settleeenta this past Buaoser. In J U I Y , 
^ e r a l Blertriragreed to pay the Itoited States «59,5 million in 
r ? i v i l settlement for a coSspiracy between GE exeoutlves and an 
; 8 r i l l i general to charge the U.S. «.ffjfl^ J?r^S:LS**TGB 
provided. This fraud was brought to light by Chester Walsh, a GB 
Employee in Israel who recognised the fraud conspiracy between 
S s U.S. superiors and the Israeli general, and sued on behalf of 
the united States. A week before the 5«J«5*1«»»5'.*5® ,„ 
successor to tne Singer Corporation agreed to pay $55.9 million 
fS? oveSailling on aSre than $1 billion worth of contract, for 
flight simulators. This monay would never have J^f^ 5*^°!™* 
without the whistleblower lawsuit of auditor Christopher Urda. 

The continued effectiveness of the Act i s , however, 
undai»ined by the almost adversarial stance the Department of 
Justice has talcen toward tniî  tflB relators. In many oases, tne 
Department raises issues better left to defendants, arguing for 
diTOissal of the fmi tarn relator's claim on jurisdictional 
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grounds.^ i f this i s unsuccessful, the Department generally 
tries to limit as much as possible the relator's recovery in the 
case. The Department routinely attempts to r^uce the total 
amount available for derivation of the relator's share, urges 
relators to take a lower share than they are statutorily entitled 
to as part of settlement agreexients, and urges the Court to give 
relators the minimum possible reward. The Departmmt also 
strictly limits the relator's role in the case, and i s slow to 
disclose information about the case to a relator.' The 
Department conducts cases in this manner, despite the reality 
that but for the relator's great personal risk, the Oepartsent 
would not even have the information about the fraud. 

!rhia history of DOJ hostility to qui tam relators was 
discussed by Chief Judge Rubin of the Southern District of Ohio 
in a recent order in the GE case. Ruling against GB's argument 
that the relator's share in the case should be reduced based on 
factors not enumerated in the statute (a position that was 
supported by DOJ in pleadings and press releases), Judge Rubin 
noted that 

[t]he pattern of behavior in these [whistleblower] cases by 
the Department of justice has always been a mystery. i)ie 
use of a tflm plaintiff i s nothing new. ... In view of 
their widespread use, i t i s worthy of note that the 
Department of Justice has considered such individuals as 
adversaries rather than al l i e s . This i s not the f i r s t case 

J ^ J M r fi±a^, Itoited States ex re l . Doe v. John Doe Co^.. 
960 P.2d 318, 320 (2d Cir. 1992); ttaited States ex re] ̂  î•̂ ^̂ m̂m 
V. HBC Com. • 931 F.2d 493 (11th Cir. 1991); United States ex 
r e l . Haoood v. Sonoma County Water Agentry. 929 F.2d 1416 (9th 
Cir. 1991); united States ex r e l . LeBlanc v. Raytheon Corp.. 913 
F.2d 17 (l0t Cir, 1990)J Onited States ax r e l . Weinstein v. CAC 
Ramsav. Inc.. 744 F. Supp, 1158 (S.D. Fla. 1990). 

^ For discussion of these and other adversarial practioes 
by the Department, see Hearing on H.R. 45631 Subcoenittee on 
Administrative Law and Govemaental Relations, Coomittee on the X 
judiciary. House of Representatives, I02d Congress, 2d Session, VlC<s 
April If 1992; False Claims Act Implementationt Bearing before ¥\ 
the Subconanittee on Administrative Law and Governmental 
Relations, Committee on the Judiciary, Bouse of Representatives, W (no 
lOlBt Congiress, 2d Session, April 4, 1990, 8er. 74; • vT 
Correspondence between Sen. Charles Grassley and Assistant 
Attorney CJenexal Stuart Gerson, May 21-July fi, 1992? "Whistle- j ^ j i 
blower blues,' Los Angeles Daily Mews, June 28, 1992, B-ls 
-popularity of (Jul Tam Grows Despite Significant Obstacles,* 
Inside Litioatiott. March 1991» 'Anti-Fraud Law's Merits Debated,-
LOS Angeles Times, August 21, 1989, p.3 (Discussing desire of 
lawyers in Frauds Section of Civil Division's Coamtercial 
Litigation Branch to have Act held unconstitutional). 
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where this Court has noted the antagonism of the Justice 
Department to a ^stleblower.' The reason oontlnuee to be 
unknown, but the attitude i s clear.^ 

The adversarial stance toward whistleblowers who ejcpose 
fraud that would otherwise likely go undetected i s not limited to 
litigation. The Department also takes an anti-whistleblower 
stance in i t s positions on False Claims legislation. In the 102d 
Congress, Rep. Berman and Sen. Grassley advocated legislation, 
H.R. 4563, to clarify the law regarding qui.tea suits by 
govemment employees and suits based on publicly disclosed 
information.^ The Department took what we considered an 
unreasonable position on both issues, arguing for a ooi^plete ban 
on suits based on information acquired in govemment esploynent 
and pushing for a rollback of the parasitic suit bar to pre-1986 
law. 

The qui tam provisions of the False Claims Aet are among the 
taxpayers' most effective weapons for recovering money stolen 
from the United States by public contract fraud. To best utilise 
this weapon in a time of fiscal strain, i t i s necessary to have 
leaders in the Justice Deportment — especially the Ci v i l 
Division ~ who make constructive use of qui tam. rather than 
taking such an adversarial stance that future oui tam plaintiffs 
are deterred. 

We hope you will keep this important issue in mind as you 
consider Justice Department policy on this issue under the 
Clinton Administration. We would be happy to discuss this issue 
further. 

) See Gravitt ex r e l . Uhited States v. General Electric. 
680 P. Supp, 1162 (S.D. Ohio 1988). 

* Onited States v. General Electric. No. C-1-90-792, Dec. 4, 
1992 (S.D. Ohio), 6-9. 

^ We believe clarification of the ban on Euits based on 
publicly disclosed information (the -parasitic suit* bar) i s 
neceasary to correct a number of clearly erroneous judicial 
decisions idiich undermine Congressional intent in the '86 
amendments. R.o.. wanq v. FMC Corp.. 975 P. 2d 1412 (9th Cir, 
1992); united States ex r e l . Preeiflion Companv v. Xoch 
TncinRtT-iea. Inc.. 971 F.2d 548 (10th Cir. 1992); United States ex 
r e l . Doe v. John Doe corp.. 960 F.2d 318 (2d Cir. 1992); United 
states e» r e l . fiti-nnon. Lvons. BerUn »'*"r°Tnnt7- -̂A. v. 
Prudential Ina. Co.. 944 F.3d H49 (3rd Cir. 1991); JM^t^ gtatee 
V. Rockwell International Corp.. 730 F.Supp. 1031 (D.Colo. 1990). 
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Memorandum 

To: Tom Epstein 
From: Janet Goldstein 
Date: February 22, 1993 
pe; Effectiveness of the False Claims Act i n combatting 

h e a l t h care fraud. 

The "whistle-blower" p r o v i s i o n s of the False Claims 

Act, which authorize p r i v a t e c i t i z e n s t o prosecute fraud claims 

on b e h a l f of the United States, promise t o be an e f f e c t i v e t o o l 

t o combat the r i s i n g cost of h e a l t h care t o the Government. 

T l i i s pt-ouiibifcj i t i made cle a r by a recent settlement i n which 

N a t i o n a l Health Laboratories ("NHL") agreed t o pay over $100 

l o i l l i v U t̂ V MoveriiiufcinL Lu stsLLlts (^laimti LLUUMUL [ui,<*i(X,i.i3, « 

whistle-blower, who gave i n f o r m a t i o n t o the government t h a t NHL 

defrauded Medicare, Medicaid and the C i v i l i a n Health and Medical 

Program.^ This $100 m i l l i o n plus settlement alone more than 

quadrupled the $24 m i l l i o n i n h e a l t h care fraud recoveries t h a t 

t h e C i v i l D i v i s i o n of the J u s t i c e Department achieved during a 

two year period ( f i s c a l years 1990 and 1991).^ 

I t i s not s u r p r i s i n g t h a t a s i n g l e recovery i n a 

l a w s u i t f i l e d by a w h i o t l c b loucr oould oo d r a m a t i c a l l y CKcecd 

two years of e f f o r t s by the J u s t i c e Department alone. The False 

Claims Act's e f f e c t i v e n e s s stems from e n l i s t i n g the support of 

p r i v a t e c i t i z e n s who have access t o info r m a t i o n about corrupt 

p r a c t i c e s t h a t could never be discovered through t r a d i t i o n a l 

^See "How a Whistle-Blower Found Blood-Test Fraud," New 
York Times. Monday, December 21, 1992, a t A13. 

^See "Report t o Attorney General on Enhanced Health Care 
Fraud I n i t i a t i v e , " February 3, 1992, a t 7. 
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government investigations, because these individuals often are 

asked t o pa r t i c i p a t e i n the very fraudulent schemes they reveal 

t o the government. Moreover, the False Claims Act brings the 

resources of private attorneys t o bear i n the f i g h t against 

dishonest contractors; t h i s use of the private bar to aid the 

Justice Department ensures that the government can match the 

l i t i g a t i o n resources of defendants i n major fraud actions. 

Despite the recent promise and success of some 

whistle-blower s u i t s , the f u l l effectiveness of the False Claims 

Act has not yet been realized. The Justice Department under the 

Bush Administration f a i l e d t o work cooperatively with many 

whistle-blowers and t h e i r counsel. Indeed, Senator Charles 

Grassley of Iowa has documented numerous instances of the 

Jua^ioe D<>pa»tinQnt b l a t a n t l y o t i f l i n g tho w i l l of Congrocc and 

working against rather than with whistle-blowers.' 

S p e c i f i c a l l y , the Justice Department has refused to publicize 

the False Claims Act, thereby f a i l i n g t o inform citizens that 

there i s a t o o l available f o r individuals to help the United 

states combat fraud;' the Justice Department has attempted to 

cut whistle-blowers out of cases from the outset or refused to 

keep them informed of case progress, thereby depriving the 

'see "Abe Lincoln vs. the Justice Department," New York 
Times OP-ED page, Saturday, January 16, 1993. See also 
Memorandum from Offices of Senator Grassley and Representative 
Berman t o DOJ Transition Team, December 11, 1992. 

*See supra n.1. 



3104747083 HALL & PHILLIPS T-5b3 P-e04 FEB 22 '53 13:07 

Memorandum to T. Epstein 
February 22, 1993 
Page 3 

government of the help of private attorneys;^ and, the Justice 

Department has attempted to l i m i t whistle-blower rewards below 

t h e i r s t a t u t o r i l y mandated share, thereby sending the message to 

future whistle-blowers that bringing a False claims Act sui t may 

not be worth the personal s a c r i f i c e of blowing the whistle on a 

major corporation.' 

The False Claims Act w i l l r e s u l t i n increasingly large 

government recoveries and w i l l deter future fraud as soon as the 

JuctioQ Dopartraont chowc th:at i t i c coriouc about working with 

private c i t i z e n s . The Justice Department must work with 

whistle-blowers, must f u l l y u t i l i z e the resources of private 

attorneys and must reward private c i t i z e n s i n the manner 

dictated by Congress. Such e f f o r t s w i l l not only substantially 

lessen the serious cost of health care fraud, but also w i l l go a 

long way towards stopping the rampant fraud and abuse i n a l l 

arenas of the federal government. 

'see supra n.3. 

'See supra n.3. 
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Abe Lincoln vs. the Justice Department 
By Charles E. Grassley 

WASHINGTON 

O
ne of America's largest 
L medical companies, 
I National KeaJOi Ub-
I oratories, agreed last 
f month lo pay the Gov­

ernment 1110 million 
10 settle a lawsuit for unnecessary 
medical tests billed to Medicaid and 
Mediciir*!. In July, General Electric 
agreed to pay a S59.5 million civil 
settlement sl«mmine Irom a conspir­
acy between G.E. executives and an 
Israeli general lo dwrge the U.S. for 
goods and services that were never 
provided. In June, the successor W 

the Singer Corporation, the CAE-Link -
Corpohation. agreed to pay J55.9 mil­
lion for overblUlng the Pentagon on 
more than SI billion worth of con­
tracts for flight simulators. 

These lax dollars were restored to 
the Treasury not because of any Jus­
tice Department pro&ccucoriai leal 
but in spite of the department's e»-
tons. The cases were nrought by cou­
rageous employees nf the companies. 
Using a modem version of a law 
drafted in 1863 by Abraham Linc-oln 
to combat war profiteers, Ihey sued 
their employers on behalf of the Unit­
ed States in return for a share of tb* 
Government's reward. 

Unfortunately, since Kepresenta-
tive Howard Qerman, Democrat 
from California, and 1 rewrote the 
whistle-blower provisions of the 
False Claims Act in 1986 lo make 
them a better weapon against fraud 
liuring the defense buildup of the 
i990's, the Justice Department has 
been consistently nostile to whistle-
blowers. This attitude contirns the 
cynicism that brought Lircoln to 
makeJt possible for citliens to sue; 
you can't count on the bureaucracy to 
protect the taxpayer. 

President-elect C'lnton's nominee 
for Attorney General, ZoU Baird, may 
have a defense contractor's perspec­
tive on whistle-blowers. As counsel to 
General Electric, she lobbied for 
broader exemptions lo (he False 
Claims Act including a loophole for 

liefense contractors that "police" 
iheTTseives. She also helped argue 
\tua whistle-blower lawsuits are un-
constilutional, claiming ihey infringe 
on \hf. Government's "exciufilve 
riehi" to protect tax dollars. 

Despite the Justice Department's 
antagonism, the amendments have 
been a great success. Overall recov­
eries to the Treasury have increased 
from S35 million a year :o J350 million 
a year since 1986 ^ a LOtaJ of nearly, 
one-half billion dollars. Las* year, 
moi-e money was r«eovered in whis­
tle-blower suits than in all other suits 
brought by the Justice Depanraem. 

Even more money would come in if • 
the Govemment had a better attitude. 
The Justice Department, which has a 
statutory right to join these suits by 
whistle-blowers as a co-plaintiff, reg­
ularly attempts to cut the whisUe .̂ 
blower out of the case. There is noth­
ing the whisile-btower can do about i t 
Often the department argues at the 
outset for lhe whistle-blower's dto-

Federal lawyers 
often undermine 
whistle-blowers. 

missal from the case. If that's unsuc­
cessful. Govemment lawyers often 
try to limit the plaintiffs recoveries. 
Justice Department policy keeps Ute 
Aihi.stlR-blnwer in th« dark about the 
case's progress. 

This hostility was summurizeU by [ 
Federal District Jud̂ e Carl B. Rubin | 
of Cincinnati last month. In a mling : 
against G.E., he wrote that the "pat-
tem of behavior in these cases by the 
Department of Justice has ahvays -
been a mystery. The use of a j whisile-
blowerj is nothing new — In view of 
their widespread use, it is worthy of 
note thai the Department of Justice 

has considered such individuals as 
iidversaries rather than allies. This l-s 
not the first case where this court has 
noted lhe antagonism uf the Justice 
Department ic a whistle-blower. The 
reason continues to he unknown, but 
the attitude is clear." 

One reason for the department's 
antagonism may be a legitimate con­
cern ihai whistle-blowers take a 
share of the Government's award. 
Even so, the department cannot ig­
nore Congress's findings: awarding a 
share of the damages is necessary to 
attract whistle-blowers who would 
Otherwise remain silent. 

perhaps the Justice Department 
doesn't want to acknowledge Con­
gress's conclusion thai the depart­
ment is unable to uncover all the 
fraud that taxpayers suffer. And per­
haps the executive branch dislikes 
citlxens interfering in the cozy rela­
tionships it has with defense compa­
nies ind other public contractors. In 
October. Attorney General William 
Barr complained in a speech to the 
American Corporate Counsel Associ­
ation that whistle-btower lawsuits 
"wnsiitute a burden — and a severe 
burden we believe — on contractors 
who are defending them." 

Obviously. Bill Clinton and his At­
torney General need a new policy that 
aids whistle-blower lawsuits, if Ms. 
Baird is confirmed, she must resist 
any prejudice from her years at G.E. 
Her new clients, the taxpayers, ex­
pect vigorous prosecution of public-
contract fraud. 

Oiarles E. Grassley. Kepublicnn of 
lowa. IS u member '>l the i'enoic 
Judiciary Commiltee. 
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How a vWhistle-Blower 
Found Blood-Test Fraud 

••..I 

By CALVIN SIMS 
S{<«cl*i IP The Ke« York TimM 

LOS ANGELES, Dec. 20 — Three I 
years ago, C. Jack Dowden, a former] 
sales manager for a large California 
blood-testing concern, was under the 
gun: he was rapidly losing business '.o 
his main competitor, National Health 
Laboratones, which was offering doc­
tors what seemed an incredible bar­
gain. 

For th<? price of a basic blood screen­
ing. National Health, one of the nation's 
largest diagnostic testing companies, 
would at no extra charge perform tests 
for cholf̂ S'.erol and serum ferritin, or 
iron in the blood. 

Puzzled as to bow National Health 
could bffvr tlie additional tests without 
charge, Mr. Dowden had a doctor take 
a sample of his own blood and send i-. to 
National Health. Mr. Dowden said that 
when he got the bill for his blood te-sis, 
National Health had charged him fcr 
one of the additional tesvs, He said this 
confirmed his suspicions thai un­
beknownst to doctors. National Health 
^as chargir.g soiriC private customers 
^nd Government health insurance pro­
grams about $18 for each of the tests it 
claimed to be conducting for free. 

2-Y*!ar Inquiry 
Under pressure from bis own compa­

ny to engage in similar practices, Mr. 
Dowden wtrnt to the Federal authori­
ties, who began a two-year investiga­
tion that cn Friday resulted in a guilty 
plea bv National Health to two charges 
of submittiiig false claims to Govern­
ment health insurance programs. The 
company agreed to refund $111 million 
to Medicaid, Medicare and the Civilian 
Health and Medical Program. 

Mr. Dowden, who stands to gain at 
least $15 million of tiie Government 
settlement uiKler a Federal whistle-
blower law, said in an interview today 
that he had notified thcGovemment of 
National Health's practices mainly to 
pre\-ent his own company, which he 
declined to identify, from also engaging 
:n such practices. Prosecutors also re­
fused to identify Mr. Dowden's former 
employer. 

" I went to the Government investi­
gators myself to stop my own company 

Irom doing it," saia Mr iJowaen, wnu 
IS 45. " I thought it was wrong- It's 
fraud. I had arguments with my super­
visor that we would be crazy to do It.' 

But the supervisor Ignored the warn­
ing Mr Dowden said, and sent doctors 
a letter offering blood testing deals 
similar to National Health's. Federal 
officials say fraudulent practices like 
ihiose by National Health, based in La 
.'olla, Calif., are pervasive in the rnedi-
cal-tesiiiig iodusii? and that other labs 
are under investigalioa Mr. Dowden 
has left the blood testing business. 

It is unclear iust how much money 
Mr [>ov,'dGn will receive for assisting 
(he Government Under the Federal 
False Cl3iT7is Act. whistle-blowers may 
. o-n '̂o 1̂  '1 7*1 P<>> "en* nf a settltmeni 

But the Justice Depanment rticently 
expressed reservations in ĉ ses 
which it believed the whistle-blower, 
might have delayed taking actbn in̂  
order to receive a larger award. 

No one has suggt.̂ ted that Mr. Dow­
den had delayed commg forward in this* 
case, bui curiously, the Justice Depart­
ment made no mention of Mr. Dowderv 
in announcing the settlement last week: 

Extended Page 10. l 
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MEMORANDUM FOR BRUCE LINDSEY 
BO CUTTER/JOHN GOODMAN 
JOEL KLEIN 
CHRISTINE VARNEY/JENNIFER O'CONNOR 
BRUCE REED/JEREMY BEN-AMI 
MICHAEL WALDMAN 

FROM: STEPHEN NEUWIRTH..^^^ 
ASSOCIATE COUNSEL TO THE PRESIDENT 

SUBJECT: MEETING ON DOJ QUI TAM (WHISTLEBLOWER) PROPOSALS 

We are scheduled to meet t h i s Friday, July 22, at 1:00 p.m. 
in the Roosevelt Room, to discuss DOJ's draft proposed amendments 
to the qui tam provisions of the False Claims Act. Senior 
o f f i c i a l s from DOJ and DOD w i l l also attend. 

The qui tam provisions of the False Claims Act permit 
private individuals — whistleblowers, or "re l a t o r s " — to 
commence lawsuits in federal court, tech n i c a l l y on behalf of the 
United States, against government contractors and other e n t i t i e s 
alleged to have committed fraud against the United States. The 
government can choose to pursue the claim i t s e l f , in which case 
the " r e l a t o r " i s generally entitled to a portion of any monies 
recovered. I f the government chooses not to pursue the claim, 
the private "r e l a t o r " may do so. 

A r e l a t o r i s generally entitled to commence actions or 
participate in any monetary recovery only i f he or she has 
provided new information to the government that has not already 
been provided from another source. The statute, for example, 
bars claims based on information included in a government 
contractor's voluntary disclosure of fraud, or information 
obtained from an ongoing government investigation or from the 
news media. 

Approximately $697 million has been recovered in qui tam 
actions since enactment of the qui tam amendments to the False 
Claims Act in 1986. Approximately $688 million — 99 per cent of 
the t o t a l — has been recovered in cases in which DOJ obtained a 
judgment or entered into a settlement agreement with the 
defendant. Only $9 million has been recovered i n cases that DOJ 
chose not to pursue and were l i t i g a t e d s o l e l y by private 
p l a i n t i f f s . Last year, recoveries from qui tam actions rose to 
record l e v e l s . 



The current DOJ qui tam proposal was developed in response 
to legislation introduced by Senator Grassley in the Senate 
Judiciary Committee. The Grassley b i l l i s intended to fac i l i t a t e 
qui tam litigation by making i t more d i f f i c u l t to dismiss gui tam 
suits and by expanding the circumstances under which private 
parties can become qui tam relators. 

The current DOJ proposal has two especially significant 
features that reverse the position of the Bush Administration. 

F i r s t , the proposal would take away from private defendants, 
and reserve to DOJ, the right to move to dismiss qui tam claims 
based on the source of the relator's information — e.g., where 
information was voluntarily disclosed by the defendant, or was 
publicly available. DOJ has taken this position notwithstanding 
that almost a l l of the relators who have been dismissed on this 
basis to date have been dismissed on motions made by private 
defendants, not the government. Given DOJ's limited resources, 
and given that defendants normally are in the best position to 
assess the source of a relator's information, this proposal would 
be an obvious boon to qui tam relators and their attorneys. I t 
is also reasonable to assume that defendants would be forced to 
assume substantial litigation costs in cases where a relator i s 
not entitled to bring a claim, but where DOJ has not moved to 
dismiss the suit. Qui tam relators and their attorneys would 
thus have an economic incentive to bring "strike" suits that lack 
legal merit, but are filed with the goal of obtaining a 
settlement payment from a defendant that wishes to avoid the 
expense of litigating. 

Second. DOJ proposes to agree for the f i r s t time that most 
government employees would be allowed to bring qui tam suits, 
although the DOJ proposal would place various restrictions on the 
type of employees who could make qui tam claims and under what 
circumstances. The current statute i s silent on this issue, and 
the majority of appeals courts to have addressed the issue have 
ruled that federal employees may bring gui tam suits. Senator 
Grassley proposes that a l l federal employees be permitted to 
bring such suits; the DOJ proposal i s intended to be a more 
reasonable approach that would, among other things, ensure that 
employees comply with existing obligations to disclose fraud and 
prohibit lawyers, inspectors general and contract officers from 
participating in qui tam suits. 

I t i s , of course, s t i l l an option to seek legislation that 
would prohibit any federal employees from bringing qui tam 
claims. Historically, DOD has opposed federal employee gui tam 
suits on at least two grounds. F i r s t , government employees have 
an existing fiduciary duty to disclose fraud, and i t i s 
inappropriate to offer a monetary bounty for complying with that 
existing obligation. Second, the opportunity to bring a gui tam 



claim can create perverse incentives — for example, for a 
federal employee to let a fraud continue unreported so that 
damages w i l l accumulate and the employee w i l l gain access to a 
"pot of gold." 

As you w i l l see, several members of the Senate Armed 
Services Committee have expressed concern to Senator Biden about 
the DOJ proposals. 

Attachments: 
Draft DOJ letter to Senator Biden 
Correspondence from Senators 
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Honorable Joseph R. Biden, Jr. 
Chairman 
Comnittee on the Jvadiciary 
United States Sena-;e 
Washington, D.C. :>0510 

Dear Mr. Chairman: 

This provides the Department's views on S. 841, the False 
Claims Amendments Act of 1993, as reported by the Subcommittee on 
Courts and Administrative Practice. The Department supports the 
Act's goal of fa c i l i t a t i n g qui tarn litigation to further augment 
the Government's war against fraud. We and the staff of the 
Subcommittee on Courts and Administrative Practice have been 
engaged in productive and worthwhile discussions aimed at reaching 
a consensus on this legislation. Oxir discussions have been 
productive, and we have candidly exchanged ideas to refine the 
areas of agreement and disagreement. We believe that those 
discussions have produced a markedly improved b i l l . 

At the outset, let me reiterate this Administration's strong 
commitment to an effective and vigorous qui tam mechanism. In a 
clear break with the policies of previous Administrations, we have 
made a concerted effort to recognize the significant contribution 
of relators and whistleblowers to the Government's fight against 
fraud. We have encouraged the Department's litigators to make 
every effort to work cooperatively with relators to maximize the 
Government's recov<ary. We have scrutinized the legal arguments 
advanced to ensure ':hat, in protecting the government's recoveries, 
we do not impair the incentives which are necessary to ensure that 
relators come forwiirdj especially in light of the large personal 
hardships many must endure in bringing these suits. The Department 
and i t s client agencies have dedicated enormous resources to the 
investigation and pro::;ecution of these cases. 
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Our success in acquiring the evidence to support these cases 
and in litigating them has been noteworthy. Ultimately our 
aggressive involvement — through investigation, litigation and 
negotiation — i s the most important incentive for relators, 
because when we succeed, they share in that success. As a result 
Of th« 1986 amendments to the Pals* Claims Act, the most important 
factors in determining the outcome of these cases are the 
government's active involvement in the development of the 
investigation, i t s resolution of cases before a formal election is 
made, and i t s decisions to intervene in matters and prosecute cases 
on behalf of the government and the relator. 

Of the approximately $697 million recovered in gui tam actions 
since the enactment of the amendments to the Act in 1986, about 
$688 million (almost 99% of the total) has been recovered in cases 
which the Departitent of Justice pursued, by negotiating a 
settlement prior to intervention or obtaining a settlement or 
judgment after i t intervened and prosecuted the case. To date^ in 
f i s c a l year 1994, the Department of Justice is on the verge of 
recovering a record breaking $1 billion in False Claims Act cases. 
So far in f i s c a l year 1994, $278 million of the recoveries have 
come from <3ui tam actions. This follows a record breaking year in 
1993 when the Department recovered $372 million in settlements and 
judgments in c i v i l fraud cases, of which $180 million was obtained 
in qui tam cases. These results reflect the resources which the 
government has devoted to these cases, including the 43,112 
attorney hours which just the C i v i l Division of the Department of 
Justice devoted to qui tam suits in 1993. This allocation of 
attorney resources was augmented by the vast array of other 
government personnel involved in these cases, including prosecutors 
and c i v i l attorneys in the Offices of the United States Attorneys, 
and investigative, audit, and program personnel throughout the 
government's agencies. 

In addition to the Administration's demonstrated resolve to 
give t^hese cases ~he highest priority, in our discussions on 
pending legislation we have made two significant changes in the 
policies of the la&t Administration. F i r s t , we have agreed that 
motions to dismiss relators based upon the source of relators' 
information should l̂ e made only by the government. This is a major 
gain for relators. Under the current law, motions to dismiss on 
this basis can be mcide by defendants. In fact, as the current case 
law reflects, almos': a l l of the relators who have been dismissed or. 
this basis have been dismissed on motions made by defendants, not 
by the government. 

We believe that the decision whether a relator should be 
allowed to participtate in a suit and share in the recovery is a 
matter that i s of primary concern to the government, and that, 
accordingly, i t i s the govermnent that should decide whether such 
a motion should be made, based upon the statutory c r i t e r i a . Under 
current law, defendants have too often made these motions simply as 
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a routine litigation tactic to increase the expense and time 
required for a relator to bring these suits. We have agreed that 
this weapon needs to te removed fron the defendant's arsenal. In 
doing so, we w i l l neasurably increase the incentives for relators 
to bring qui taa actions. 

Second, we have agreed for the f i r s t time that most government 
employees should be allowed to bring qui tam suits as long as they 
follow the reporting procedures provided and the government i s 
given a reasonable amount of time to act on the fraud f i r s t . This 
i s a major reversal of the previous Administration's opposition to 
government employees bringing suit under any circumstances. 

We believe, tiowever, that there are certain classes of 
goverrment employecis whose duties are so integral to the decision 
making process in a fraud investigation that i t i s important to 
ensure that their decisions are made solely on the basis of the 
public's interest and that there be no taint of personal financial 
motivations. This policy concern is acknowledged in t:he pending 
legislation which prohibits qui tam suits by government employees 
who work for the Department of Justice and the Inspector General's 
Offices of the various agencies. We believe that this bar needs to 
be expanded to other limited classes of government employees who 
play an equally integral role in these decisions. 

We believe that the Department's willingness to reverse the 
positions of previOUJ:- Administrations on the two major issues 
discussed above amply demonstrates our agreement with the sponsors 
of t h i s legislation on the overall goal of strengthening the 
a b i l i t y of the government and private citizens to fight fraud 
against the government. There are certain aspects of the pending 
legislation, however, which we believe should be modified to 
improve the statutory oui tam process. 

The qui tam provisions create a mechanism by which private 
citizens may not only assert claims against those who defraud the 
government, but also effectively assert monetary claims against the 
United States Treasury, The Department must assess and 
occaeionally challcingft these claims, A major component of the 
statutory scheme of the False Claims Act i s to provide private 
financial incentives to individuals to bring these actions. While 
the interests of the United States in these actions obviously are 
at odds with those of defendants, they are also sometimes 
unavoidably in conflict with the private financial interests of the 
relators as well. While we are committed to working with and 
minimizing conflict with qui tam relators, i t must be remembered 
that in the end onlLy Department of Justice attorneys are legally 
and ethically charged with protecting the interests of the United 
States. Some of tht; provisions included in the pending legislation 
should be amended to better ensure that the interests of the 
taxpayers of the United States are kept pareonount. 
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Pursuant to our discussions with the Subcommittee, we prepared 
a substitute b i l l that proffered certain changes to the 
Subcommittee's draft proposal. We attach that substitute 
("Substitute") (Attachment A), for your consideration and urge i t s 
adoption in lieu oi' S. 841. 

1, Government Right to Dismiss certain Actionst 

We are particularly concerned with the amendment to the public 
disclostire bar (Sec. 3) . We completely agree with the primary 
legislative goals that: 1) only the government may move to dismiss 
relators who have brought parasitic suits; and 2) such motions 
should be filed early to conserve time and money by relators whose 
cases w i l l be dismissed so that other relators w i l l be encouraged 
to come forward. Other provisions of the b i l l w i l l have the 
opposite effect, however, and will undermine these goals: they 
w i l l simultaneously discourage relators from coming forward, and 
w i l l unnecessarily deplete the Treasury by paying rewards to 
individuals when the government would have taken action without a 
qui tam suit. 

Under the b i l l in i t s current form, a relator could f i l e suit 
and recover even .Lf the relator had contributed nothing to an 
ongoing and active government investigation or audit of the same 
matter. Dismissal of the relator would be allowed only i f the 
relator " f i r s t learned" a l l or substantially a l l the information 
from a governmental investigation or from the news media. (Sec. 3, 
(e) ( 6 ) ( A ) ( i ) ) . This provision unnecessarily disadvantages the 
government, and thus the taxpayer, in the recovery process. The 
government may be put in the unfair position of having to s p l i t the 
recovery with a private relator who has not contributed anything to 
the case,' We urge the Committee to adopt language that would bar 

' To i l l u s t r a t e , suppose that the government commences an 
investigation of a govemment contractor based on a tip, and that 
investigation proceeds as the government gathers evidence of 
fraud. The government prepares to indict and f i l e suit against 
the company. However, before i t is prepared to do so, either a 
news report i s published discussing the government's allegations 
or the existence of the government's investigation otherwise 
becomes known (neitiher i s an uncommon scenario where large 
contractors are under investigation) . John Doe, who worked at 
the company and was; aware of the wrongdoing when i t occurred (but 
never reported i t to the government) becomes aware of the 
investigation and realizes he can f i l e a qui tam suit, charging 
the very same allegations as those already being investigated. 
He would not be dir.missed under the b i l l because he did not 
" f i r s t learn" of the allegations from the investigation. Yet 
this opportunistic relator has in no manner contributed to the 
government's prosecution of the fraud. 
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recovery in this situation, regardless of where the person derived 
the information, at; suggested in the substitute b i l l . ^ 

One specific example of such noncontributing suits i s the qui 
tqffi action that virtually mirrors a company's voluntary disclosure 
to the government. Our proposed revision bars an action where 
substantially the same matters have been disclosed and accepted 
into an establishted voluntary disclosure program and are the 
subject of an active investigation or audit. These actions, which 
do nothing more than make the very allegations that a company has 
already disclosed and that the government is pursuing through an 
existing enforcement mechanism, add nothing to the government's 
anti-fraud effort. 

We also suggest additional language at Sec. 3 (e) (4) (i) to 
protect relators who bring valuable new information to the 
government's active investigation or audit, which significantly 
increases the government's recovery. Such a relator should be 
authorized to recover where the new information provides 
substantial grounds for additional recovery beyond those 
encompassed within the Government's existing indictment, 
information, investigation or audit. (Substitute, Sec. 3, 
(e)(4)(i)) The Substitute limits the relator's recovery to the 
"proceeds of the action or settlement that are attributable to the 
new basis for recovery that i s stated in the action brought by that 
person." (Substitute, Sec. 4, (3)(C)) These safeguards would also 
apply to qui tam actions which go beyond the matters revealed in a 
company's voluntary disclosure. Thus, where the qui tam action 
alleges that the voluntary disclosure i t s e l f i s false or fraudulent 
or the action provides additional facts that are not substantially 
the same as those disclosed, such a case would not be subject to 
dismissal under this section. 

Additionally, we are concerned that the b i l l does not protect 
the person who reports fraud to the government before f i l i n g a qui 
tarn suit, while pej.-mitting suits by other relators who f i l e suit 
f i r s t but add nothing to the government's knowledge. We would 
correct this oversight with language to permit the relator who 
alerted the government to f i l e suit, even i f the government, as a 
result of the publicity of the fraud from the Congress or the news 
media, opens an investigation f i r s t . (Substitute, Sec, 3, 
(e) (4) ( i ) ) 

' In our view, were information in the government's 
possession should not bar a qui tam suit. I f the government was 
not u t i l i z i n g that information in an active investigation or 
audit or had closed i t s consideration of a matter, a qui tam suit 
should be permittee.. Ultimately, i t would be up to the court to 
decide i f the government's investigation was sufficiently active 
to bar the relator's suit. 
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Thus, the Department proposes language to better accomplish 
several goals underlying tihis legislation. F i r s t , this language 
would reward those who are sources of information in the f i r s t 
place and voluntarily provid* i t to the Department or to a media or 
congressional source before t:hey f i l e a case. Second, our language 
would encourage these with information about fraud to report i t to 
the government promptly, thus advancing the taxpayers' interests 
and maximizing our a b i l i t y to develop and prosecute these cases. 
Without this encouragement, we are concerned that individuals would 
wait to f i l e their own lawsuits instead of coming forward, relying 
on the argument that they did not " f i r s t learn of" the allegations 
as a result of the investigation but on their own. Third, i t has 
been our experience that many relators and counsel find i t in their 
interest to report their information to the government before they 
f i l e to facilitate a working relationship and to validate the 
information. We think that the b i l l in i t s present form w i l l 
discourage this process entirely, because i t would allow witnesses 
who learn of the investigation to recover and displace the original 
source from recovery i f they beat the original source to the 
courthouse door in f i l i n g these suits. 

2. Other Aspects of Dismissal Provision; 

a. Court's Dismissal: We believe that as currently 
drafted, the b i l l would improperly allow the court to exercise 
discretion in deciding whether or not to dismiss actions under 
(e) (6) (A) (where the relator obtained substantially a l l of the 
allegations from a government investigation or the news media or 
Congress). The b i l l should explicitly state that the court "shall 
dismiss" the actions under these circumstances. 

b. Period to Move to Dismiss the Relator: We have 
agreed to limit the a b i l i t y to f i l e motions to dismiss the relator 
to the government, ciliminating the possibility of defendants moving 
to dismiss. However, the 90 day period within which the government 
could f i l e such a motion i s insufficient. We understand that i t i s 
preferable for the motions to be filed early in the lawsuit rather 
than later, after the relator has participated in the sviit. 
However, we urge the Committee to adopt a more workable limitation, 
as set forth in the Substitute, so that the government w i l l have an 
opportunity to acquire essential evidence regarding the relator's 
status, e.g., whether the relator learned of the information from 
an active investigation, and, i f not, whether he otherwise can 
proceed as a relator. Either investigation or discovery, or both, 
w i l l be necessary. Such a procedure causes no prejudice because, 
during the early s';age after f i l i n g a qui tam case, the relator 
typically does not invest significant resources in the litigation. 

Moreover, the Department's time and limited resources 
following the f i l i n g of the complaint should bo used to investigate 
whether the defendant has committed a fraud and whetJier the 
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WBfflAt government should intervene. Once those decisions are made, the 

government then can turn i t s attention to determining whether a 
motion to dismiss the relator i s appropriate. 

c. Basis for Dismiasal; The current language of the 
b i l l would bar only relators who learned substantially a l l of the 
facts underlying the material allegations from active 
investigations or the news media. We suggest additional language 
to extend the bar to those who learned the "basis" for those 
allegations from the public sources listed. This i s meant to 
clarify that relators' attorneys who simply fashion their claims in 
legal language that differs from that used by perhaps non-lawyer 
government investigators (or made public by non-lawyer reporters) 
cannot avoid the bar i f the basis for those claims was learned from 
those sources. (Substitute, Sec. 3(4) ( i i ) ) We urge you to include 
this language. 

d. "Fraud" Investigation; In i t s present form, the b i l l 
would bar suits only where the relator learned of the facts from an 
active and ongoing "fraud" investigation, which i s an unduly narrow 
provision. Investigations cannot be easily labeled "fraud" 
investigations at the early stages — we investigate allegations 
that could give rise to a finding of fraud, depending upon the 
evidence developed. The touchstone should be whether a-government 
inquiry into the mstters alleged in the qui tam suit i s pending, 
whether or not that inquiry i s termed a "fraud" investigation. 

Similarly, alt:hoagh the current language does not include 
"audit", the government's inquiry into allegations of fraud 
typically begin vizh a government audit. Whether a particular 
government action i s called an "audit" or an "investigation" i s 
often just a matter of nomenclature. Audit action without any 
separate inquiry termed an "investigation" often constitutes the 
entire basis for a False Claims Act case. Thus, an active audit i s 
government action on the matter just as an investigation i s 
government action (and, under the Substitute as well as the Senate 
b i l l , i f the government does not take action and the audit i s 
closed, a qui tam suit can be filed) , We urge the Committee to add 
"audit" to the existing language in section ( 6 ) ( A ) ( i ) ( I ) , as does 
the Substitute. 

e. Proceecings to which the government i s a party: 
Section 3 of the b i l l does not bar the relator who derives his 
information from a f i l e d criminal indictment or information or 
other proceedings ta which the United States is a party. This bar 
is necessary becauS'S there may be no formal investigations pending 
once criminal charges have been fi l e d , even though the Government 
intends to proceed c i v i l l y once the criminal action i s concluded. 
Moreover, a relator who derives his information from the 
government's proceeding but adds nothing to the government's case, 
has no legitimate basis for recovery. , We suggest language to 



- 8 -

DRAFT 
address this oversight. (Substitute, Sec. 3, (e) (4)(i) (a) and 
( e ) ( 4 ) ( i i ) ( I ) ) . 

f. Government Emolovees: 

1. Exclusions of certain emDloyeea. As mentioned 
above, under the b i l l , only DOJ employees and employees of the 
Offices of Inspectors General are barred from becoming relators. 
(Sec. 3, (e)(6)(C)). This exclusion category should also cover 
federal employees whose responsibilities include the detection and 
investigation of fraud (investigators, auditors, agency contracting 
personnel and attorneys), as set forth in the Substitute at Sec. 
2(5)(E). These employees are not confined to the Offices of 
Inspectors General hut include auditors who are charged by law with 
the responsibility of auditing for potential fraud and abuse. For 
instance, the Deftmse Contract Audit Agency audits both DOD 
procurements and selected agencies' contracts, has subpoena 
authority as well as document inspection authority pursuant to 
contract, and conducts audits of government contracts, contract 
proposals, and other contract actions. DCAA, furthermore, is 
charged with the responsibility to report suspected fraud to the 
Office of Inspector General. Similarly, the General Accounting 
Office i s charged kro<idly by statute to investigate " a l l matters 
relating to the receipt, disbursement, and use of public money" and 
assi s t the Congress in obtaining information about federal 
expenditures. 31 U.S.C. S 712. 

The Substitute would also exclude agency contracting personnel 
from those eligible to f i l e qui tam suits. Contracting personnel 
are the employees who are the most familiar with the award and 
administration of a contract, and thus often the government 
employees most familiar with a contractor's practices, including 
i t s negotiations, charging of costs, and production or delivery of 
the procured items or services. Thus, they are among those most 
likel y to uncover procurement fraud and be responsible for deciding 
to i n i t i a t e fraud investigations. Likewise, attorneys employed by 
government agencies also are charged with the responsibility to 
pursue, and to refer to the Department of Justice, allegations of 
fraud in connection with government contracts and programs. 
Attorneys, of courss, are also under an ethical obligation not to 
profit personally based on information belonging to their clients. 

Without the exjjanded exclusion, the same government employees 
who are given the rssponsibility to decide whether the government 
should open an investigation and pursue fraud claims could profit 
personally i f they decide not to do so. This would create 
disincentives for t i e government to investigate fraud and obvious 
conflicts of interest. We also are concerned that criminal cases 
could be jeopardized because government employee witnesses would be 
subject to impeachment based on their financial interests in the 
outcome of the fraud investigation. 
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2. auits based on information learned in the course 
and scope of government employment; The b i l l ' s current language 
does not correct a potential problem of the laundering of 
governmental employees' information to others outside the 
government. We urge the Comnittee to correct this significant 
loophole by barring suits based "in whole or in part, upon 
information obtained in the course and scope of federal 
employment." (Substitute, Sec. 3, (e)(5)(A)) 

3. Continuing obligation to disclose; 
The b i l l requires full cooperation but does not provide for the 
continuing obligation of the government employee to disclose 
information obtained after reporting the fraud. (Sec. 3, 
(e) (6) (A) ( i i ) ( I I ) ) . This provision, as set forth in the 
Substitute, i s necessary to ensure that the employee does not 
withhold relevant information in order to pursue a personal claim, 
(substitute. Sec. 3(5)(A)(2)) 

4. Extension of 12 month period; 
The b i l l does not allow for any extension of the 12-month period in 
which the government may f i l e suit after disclosure by the 
government employee. The Substitute reduces the extension period 
to 12 months upon notice to the relator. (Substitute, Sec. 3, 
(e)(5)(A)(B)) This extension period i s necessary because i t is 
very d i f f i c u l t to predict the complexity and duration of an 
investigation. A total period not to exceed 24 months is wholly 
reasonable. 

5. obligation of government employees to report 
fraud: We have addesd language to the Substitute to make clear that 
notwithstanding the ability of a government employee to f i l e suit 
under section 37J;0 where that employee has satisfied the 
requirements of the statute and i s not otherwise excluded, that 
nothing in the stetute i s intended to eliminate or lessen the 
employee's independent and existing obligations to report fraud. 
(Substitute, Sec. 3, (e)(5)(F)) For example. Executive Order 12674 
(April 12, 1989) and federal regulations (5 C.F.R. § 2635.101) 
require that every cfovernment employee must disclose "waste, fraud, 
abuse and corruption to appropriate authorities." We would expect 
that the legislative history should clarify this point further. 

g. Prot&ction of Information in Support of Motions to 
Dismiss: The b i l l does not afford the government clear protection 
for i t s investigative information supporting its motions to dismiss 
a relator. Hence, our entire investigative f i l e can be disclosed 
to a defendant, endangsring a subsequent False Claims Act case. We 
suggest a revision to protect against such a disclosure by keeping 
the motion to dismiss and supporting information under seal. The 
motion i t s e l f may bo disclosed to the relator, although the court, 
in i t s discretion and where the interests of justice require (for 
instance, where disclosure of investigative information would 
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compromise an active investigation or would reveal classified 
information), may limit disclosure of the supporting evidence. 
(Substitute, Sec. 3, (e)(6)) 

3. gytansion of the Investigative PftfiOg tQ X̂ Q P^Ygi 
Although we^ppriciate the b i l l ' s extension of the investigative 
period from 60 to S-O days, we would urge an increase to 120 days. 
(Substitute, Sec. 2) In our experience, the 60 days i s simply 
insufficient to conduct the investigation required in these 
typically complex, fact-intensive cases. For example, agency 
inspectors General often issue Inspector General subpoenas for 
documents, or we issue C i v i l Investigative Demands. Depending upon 
the company's compliance, the process of obtaining and reviewing 
the documents can consume months. Witness interviews or testimony 
pursuant to CIDs are generally also necessary, which consume 
additional time. Significantly, many cases are delayed because of 
the pendency of a parallel criminal investigation and premature 
decisions on intervention caused by gui tam deadlines can seriously 
disrupt the criminal oroceeding. While 90 days is an improvement 
over the current 60 day period, 12 0 days i s not unreasonable and is 
a more r e a l i s t i c measure of the minimal time required to 
investigate a fraud case. 

4. Provisions Relating to Actions Barred and Oui Tam Awards: 
The b i l l amends S 3730(d) to allow 15-25% of " a l l of the proceeds 
of the action or settlement", dropping "of the claim". (Sec. 4) 
Arguably, this would allow relators to obtain shares of non-fraud 
recoveries (where the government elects not to pursue the fraud 
claims, but resolves them as a matter of contract). 

The gui taa statute and the diversion of federal funds to the 
private citizen have historically been justified by the compelling 
need for information about fraud against the government. There i s 
no similar justification to allow the private plaintiff a share of 
taxpayer dollars for providing information about a contract 
dispute, where the government is entitled only to compensatory 
damages (as opposed to False Claims Act multiples and penalties) 
and w i l l not be made whole i f up to 30% of that must be diverted to 
a relator. 

5. Waiver of Private Right of Action; Given the definition 
of "person" in section 5 of the b i l l , we do not think i t i s enough 
to rely on the legislative history to clarify that the waiver 
section deals only with private parties and is not intended to 
affect the rights of the Government. We propose a change in the 
language. (Substitute, Sec.4, (2)) 

6. "Person" Definition: Based upon discussions with 
subcommittee staff, we had understood that the relator's status 
should be defined by that of the person who provided the 
information. However, the b i l l does not amend the language 
accordingly. The substitute would preclude a third party, for 
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m example, recovery where the individual providing the underlying 
information i s otherwise barred, as would be the case i f that 
latter person were criminally convicted for the underlying fraud. 
31 U.S.C. S 3730(d) (3). (Substitute, Sec. 6) We believe that this 
should be cl a r i f i e d in the b i l l . 

7. Statute of Limitations; We support the equitable tolling 
of the six-year statute of limitations contained in the b i l l ; this 
provision i s consistent with the law providing for equitable 
tolling of fraud and other tort actions during the period when 
discovery of the fraud or tort has not occurred and i s also 
consistent with the six-year equitable tolling of the general 
contract statute of limitations in T i t l e 28 of t:he U.S. Code. The 
DOJ had obtained favorable case law under the pre-1986 6 year 
statute of limitations to the effect that the government had 6 
years from i t s discovery of the fraud to f i l e suit. The 1986 
Amendments essentially cut this back to allow only a 3 year tolling 
period. The amendment will certainly improve the DOJ's ability to 
assert the government's claims and recover our losses. We do not 
object to the addition of the ten year statute of repose. 

8. CID Authority: While we support the concept of amending 
the CID statute to extend the Attorney General's authority to other 
o f f i c i a l s within th»i Department, we believe that the statute should 
provide that the Attorney General's authority may be exercised not 
only by an Assistant Attorney General, but o f f i c i a l s above the 
Assistant Attorney General, that i s , the Associate and Deputy 
Attorneys General, The Substitute accomplishes this result. 

9. Retroactivity: We regret that the b i l l does not expressly 
make the 1986 and 1988 amendments retroactive. While the distr i c t 
courts have generally applied the 1986 amendments (including 
increased damages and penalties, lower burden of proof, etc.) 
retroactively, two courts of appeals have disagreed, and thus, the 
state of the law i s unclear. The amendment is necessary to make 
clear Congress' intent so that additional resources are not 
consumed in litigating this issue. A number of large cases are 
s t i l l pending which include damages for conduct occurring pre-1986, 
and millions of dollars are at stake. 

The b i l l also makes the statute of limitations amendment 
prospective only. Since the courts have held that amendments to 
limitations periods are procedural and may be immediately applied, 
as a matter of law this amendment can be made retroactive. Given 
the extreme practical difficulty in applying two different statutes 
of limitation to cl.aims in the same case depending on whether they 
arise before or afttjr the date of the amendments, the change to the 
limitations period should be made retroactive. The Substitute 
makes a l l of the amendments retroactive, 

10. Reporting; The current b i l l imposes an even more onerous 
reporting requirement than the original S. 841. (Sec. 9) . Many of 
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the categories of data ( s ^ . nature and number of investigations 
and "related proceedings" (A), and results achieved, including 
"related recoveries" (F)) are so vague as to be impossiole to 
s a t i s f y and would require us to disclose nonpublic information 
concerning existing investigations that would prejudice our a b i l i t y 
t o bring False Claims Act cases based on that information. we 
neither maintain nor do we have the mechanisms t o c o l l e c t much of 
the other data l i s t e d i n t h i s section. We have drafted a reporting 
provision which c.in be s a t i s f i e d without unduly a f f e c t i n g our 
resources adversely (Substitute, Sec, 9). 

We believe the ongoing discussions that we have had with 
members of the Senate Judiciary Committee have been most 
productive. We look forward to working with you fur t h e r on t h i s 
important b i l l . 

Sincerely, 

Sheila F. Anthony 
Assistant Attorney General 

Attachment . 

cc: Honorable Orrin Hatch 
Ranking Minority Member 

Honorable Howell Heflin 
Chairman 
Subcommittee an Courts and 

Administrative Practice 

Honorable Charles Grassley 
Ranking Minority Member 
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A BILL 
TO amend chapter 37 of t i t l e 31, United States Code, relating to 
false claims actions, and for other purposes. 

Be i t enacted by the Senate and House of Representatives of 
th^ United States of Anerica in Congress assembled, 

SECTION 1. SHORT TITLE. . , ^ ^^t. 
This Act may be cited as the "False Claims Amendments Act 

of 1993". 

SECTION 2. TECHNICAL AMENDMENT TO SECTION 3730(b). 
section 3730(b) of t i t l e 3i, United States Code, is amended 

by striking the number "60" whenever i t appears and inserting 
"120". 
SECTION 3. JURISDICTIONAL BAR FOR CERTAIN ACTIONS INCLUDING 
ACTIONS BASED ON 1MF0P>1ATI0N OBTAINED IN THE COURSE AND SCOPE OF 
FEDERAL GOVERNMENT EMPLOYMENT. 

Section 3730(e) of t i t l e 31, United States Code, i s 
amended— 

(1) by deleting subsection (e)(4) in i t s entirety, and 
by substituting the following: 

"(4) The Court shall dismiss the person bringing the action 
on motion by the Government and such person shall not share in 
any recovery obtained under section 3730(d)(1) i f : 

(i) on the date of the f i l i n g (a) there exists a filed 
criminal indictment or information or an active 
investigation or audit by the Government into substantially 
the same mattfirs as set out in the complaint, including an 
investigation or audit into matters disclosed and accepted 
into the Department of Defense's Voluntary Disclosure 
Program or any other voluntary disclosure program 
established by the head of an agency or department of the 
United states Government, and (b) any new information 
provided does not add substantial grounds for additional 
recovery beyond those encompassed within the Government's 
existing indictmtsnt, information, investigation or audit and 
(c) the Government's indictment, information, investigation 
or audit was not initiated based on information provided by 
that person, voluntarily and prior to f i l i n g the action, to 
the Government, or to a news media or congressional source 
of the information to the Government, or 

( i i ) such person learned the basis for substantially a l l of 
the material allegations contained in the action from 
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(I) an active investigation or audit by the executive 
branch of Government, a f i l e d c r i m i n a l information or 
indictment, or a proceeding t o which the Government is 
a party; or 

( I I ) a news media report, congressional hearing or 
report, cr congressional i n v e s t i g a t i o n , i f within 60 
days of issuance of such news media report or 
congressional hearing, or completion of such 
investigation, the executive branch of the Government 
coirjnenced an active investigation or audit of the facts 
contained i n such hearing, report or investigation. 

(2) Subsection (e) is further amended by adding the 
following new subsections (e)(5) and (e)(6) — 

"(5)(A) The court shall dismiss from the action the person 
bringing the action on motion by the Government where the action 
brought under subsection (b) i s based, i n whole or i n part, upon 
information obtaintid in the course and scope of federal 
employment, unless a l l of the following has occurred: 

" ( i ; Such person, before bringing an action--
" ( i ) where the employing agency has an 
Inspector General, such person disclosed in 
wr i t i n g substantially a l l material evidence 
and information that relates to the alleged 
v i o l a t i o n that the person possessed to such 
inspector general, and n o t i f i e d i n w r i t i n g 
such person's supervisor and the Attorney 
General of the disclosure under t h i s 
subparagraph ( a ) ( i ) ; or 

" ( i i ) where the employing agency does not 
have an Inspector General, such person 
disclosed i n w r i t i n g substantially a l l 
material evidence and intorroation 
that relates to the alleged v i o l a t i o n that 
tbe person possessed t o the Attorney 
General, and n o t i f i e d i n w r i t i n g the person's 
supervisor of the disclosure under t h i s 
subparagraph ( a ) ( i i ) ; and 

"(2) Such person, before bringing the action, 
disclosed to the per&ons set f o r t h i n ( A ) ( 1 ) ( i ) or ( i i ) a l l 
material evidence and information which came to the person's 
attention a f t e r the i n i t i a l disclosure and f u l l y cooperated with 
the Attorney General and other o f f i c i a l s i n the Government's 
investigation of the alleged v i o l a t i o n , and 
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"(3) Eighteen months (and any period of extension 
as provided for under subparagraph (B)) have elapsed since the 
disclosures of information and notification under either 
subparagraph (A)(1)(i) or ( i i ) were made and the Attorney General 
has not f i l e d an action based on such information. 

"(B) Prior to the expiration of the 18-month period 
described under subparagraph (A)(3) the Attorney General may 
provide written notice to the person who has disclosed 
information and prcvid-ad notice under subparagraph (A) (1) (i) or 
( i i ) that the Attorney General has elected to extend the 18-month 
period for an addit:ional 6 months. 

"(C) For purposes of subparagraph (A)(1), a person's 
supervisor i s the officer or employee who— 

"(1) has supervisory authority over such 
person; and 

" ( i i ) such person believes i s not culpable 
in connection with the violation upon which 
the action under this subsection is based, 
and 
" ( i i i ) is in a position of the next immediate 
non-culpable supervisor of such person. 

"(D) A ueraon who i s dismissed from an action under 
subsection (e) (5) Ishall not share in any recovery under section 
3730(d)(1). 

"(E) No employee of any investigatory or audit agency 
of the United States Government, including, but not limited to, 
an Office of Inspector General, the Defense Contract Audit 
Agency, the General Accounting office, the Department of Justice, 
nor persons whose responsibilities relate to contract award or 
performance, nor any individual acting as an attorney for the 
United States or any of i t s agencies shall be eligible for an 
award under subsectiori (d) . 

"(F) Nothing in this Act shall derogate from the 
obligation of a federal employee, imposed by law or otherwise, to 
disclose fraud to the. appropriate authorities. 

"(6) The Government may move to dismiss an action under 
subparagraph (e)(4)(i) prior to a date that i s 60 days after the 
complaint i s unsealed and served upon the defendant pursuant to 
subsection (b)(3), ami later for good cause shown. The 
Government may move to dismiss an action under subparagraph ^ 
(e ) ( 4 ) ( i i ) prior to a date that i s 120 days after the complaint 
is unsealed and served upon the defendant pursuant to subsection 
(b)(3), and later for good cause shown. Any person bringing a 
c i v i l action under subsection (b) shall be provided an 
opportunity to cortest a motion to dismiss under subsection (e). 



Anv motion to dismiss and supporting information shall be filed 
under seal and shall not be disclosed to the defendant. The 
court may, upon the Government's request, r e s t r i c t the access of 
the person bringing the c i v i l action tc evidentiary materials 
f i l e d in support of a notion to dismiss as the interests of 
justice require. Where a motion to dismiss i s based upon 
subsection (e)(5), i t shall be the burden of the person bringing 
the c i v i l action tc demonstrate that a l l of the conditions set 
forth in subparagraphs (e)(5)(A)(1) through (3) have occurred, 

SECTION 4. PROVISICNS RELATING TO DISMISSAL, PRIVATE WAIVER OF 
RIGHT OF ACTION AND REllATOR'S SHARE, 

Section 3730 of t i t l e 31, United States Code, i s amended— 
(1) in sv.bsection (b)(1) by striking the last sentence 

and substituting the following: "An action brought under this 
section, including an action in which the United States has 
declined to intervene, may be dismissed only i f the court and tne 
Attorney General give written consent to the dismissal and their 
reasons for consenting." 

(2) and by further amending subsection (b)(1) by 
adding the following at the end thereof: "A private person may 
waive or release a ricf^it of action under this subsection (b) only 
as part of a court approved settlement of a c i v i l action brought 
under this section."; 

(3) in subsection (d)(1) — 
(A) ::n the f i r s t sentence— 

;i) by striking out ",subject to the second 
sen*:enc:e of this paragraph," and 
(B) in the third sentence by striking out "or the 
sec«jnd sentence"; and 
(C) by striking out the second sentence and 
subistituting therefore the following: " I f the 
per:3on bringing the action i s not dismissed under 
sub;section (e) (4) (i) because the person provided 
new information that adds substantial grounds for 
additional recovery beyond those encompassed 
witiin the Government's existing indictment, 
information, investigation or audit, then such 
person shall be entitled to receive a share, 
pursuant to the f i r s t sentence of this paragraph, 
only cf proceeds of the action or settlement that 
are attributable to the new basis for recovery 
that i s stated in the action brought by that 
person." 

SECTION 5. WHISTLEBLOWER PROTECTION. 
Section 3730(h) of t i t l e 31, United States Code, is 

amended— . . . , . a.,. * 
(1) by striking out "(h)" and inserting m lieu thereof 

"(h) Whistleblower Protection.—(1)"; and 
(2; by adding at the end thereof the following new 

paragraphs: 
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"(2)(A) In any action brought by an employee under 
paragraph (1), the employee shall be entitled to relief i f , based 
upon a preponderance of the evidence, the employee demonstrates 
that a lawful act described under paragraph (1) was a 
contributing factor in the action by the employer against the 
employee that i s alleged in the complaint. 

"(B) Notwithstanding subparagraph (A), an employee who 
brings an action urder paragraph (1) shall not be entitled to 
r e l i e f i f the emplcyer demonstrates by clear and convincing 
evidence that the employer would have taken the same action 
against the employee in the absence of the lawful act 
that was a contribtting factor described in subparagraph (A). . 

"(3) For purposes of this subsection, the term "employer 
includes any defendant in an action brought under section 3729, 
but does not include t:he United States Government." 

SECTION 6. DEFINITION OF PERSON, . 
Section 3730 of t i t l e 31, United States Code, is further 

amended by inserting at the end thereof the following new 
subsection: . .̂w *. 

" ( i ) Definition.—For purposes of this section, the term 
'person' means'any natural person, partnership, corporation, 
association, or other legal entity, including any state or 
p o l i t i c a l subdivision of a State. The rights of any person under 
this section shall be the same as those of the natural person 
providing the infonnation underlying the action. 
SECTION 7. STATUTE OF LIMITATIONS. . 

Section 3731 :b) of t i t l e 31, United States Code, is amended 
to read as follows: 

"(b)(1) A c i v i l action under section 3730 may not be 
brought more than (i years after the date on which the violation 
of section 3729 i s committed. 

"(2) For the purpose of computing the period described 
under paragraph (1., there shall be excluded a l l periods during 
which facts material to the right of action are not known and 
reasonably could not be known by the o f f i c i a l of the United 
States charged witli the responsibility to act in the 
circumstances." 
SECTION 8. AUTHORITY TO ISSUE INVESTIGATIVE DEMANDS. 

Section 3733 of t i t l e 31, United States Code, is amended— 
(1) in subsection (a)(1) in the matter following 
subparagraph (D), second sentence, by striking ", 
the Deputy Attorney General, or an Assistant 
Attorney General"; 
(2) in sJbs5Ction (h)(6) by striking out ", the Deputy 
Attorney General, or an Assistant Attorney 
General"; 
(3) by inserting at the end thereof the following new 
subsection: 
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(m) The authority of the Attorney General in 
this section 3733 may be exercised by the Deputy Attorney 
General, the Associate Attorney General, or an Assistant Attorney 
General." 

SECTION 9. ANNUAL REPORT. 

Section 3730 of t i t l e 31, United states Code, i s further amended 
by inserting at thi> end thereof the following new subsection: 

" ( j ) ANNUAL R15P0RT.— No later than 6 months after the date 
of the enactment of this Act, and at the end of each f i s c a l 
year thereaftijr, The Department of Justice shall report to 
the Committee on the Judiciary of the Senate and the 
Committee on ihe Judiciary of the House of Representatives 
concerning — 

(A) the number of qui tam actions brought for 
violations cf section 3729; 

(B) the number of qui tam actions brought for 
violations cf section 3729 in which the Government has 
elected to proceed; 

(C) the number of qui tam actions brought for 
violations of section 3729 in which the Government has 
elected not to proceed; 

(D) the total amount of recoveries obtained for 
violations of section 3729 in qui tam actions; 

(E) the amount of recoveries obtained for violations 
of section 'J729 in qui tam actions in which the 
Government elected not to proceed; 

(F) the amount awarded to persons pursuant to section 
3730. 

SECTION 10. APPLICAB::LITY AND EFFECTIVE DATS. 

This Act shall apply to a l l cases pending on the date of 
enactment, and to a l l cases filed thereafter. All other 
amendments to the Falsse Claims Act since 1986, to the extent they 
are not repealed by this Act, shall apply to a l l cases pending on 
the date of enactment of this Act, and to a l l cases file d 
thereafter, inciuciintj the following: Pub. L. No. 99-562, §§ 1-
6(a), Oct. 27, 19£;6, 100 Stat. 3153; Pub. L. No. 100-700, §9, 
Nov. 19, 1988, 101 Stat. 4638; Pub. L. No. 101-280, § 10(a), May 
4, 1990, 104 Stat. ie.2. 
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thia titi«. 

M you know, ji"t.^;'"';oSl«iS!;t?SS';i'rJe5^Sl-«nt of 
Importance of fl«iul»Ltion have been urged by 

i S 5 l / b : * ^ pri-!S;Sn% CO lory. With you 

r l l U l t U l l Y reqieet that y'^J^S'^^:' '̂ ^̂  jiiSS I ^ n our view 

tS tho contwt oE co»pr«hen»ive acqaisltion reforu. 

rirat. we ere c^ncam.a about th« t»l«ts.<in8hlp b**];;!;" J);); 

2oul3 rocov«r one Quarter of the money due co tho floverrunent. 

i J i l a t . individual ov̂ rt thoush the i«f2'T!!Htv?d̂ S! tho 
dlicioted by a eomparty, rather than the individual. Tno 
liiieletion •bould%A«ka it cli.r th*t such a r«covory La not 
autherlaed. 

Second* we ere concerned et«ui tho feet that ^^-/y'ff^S^i"'*' 
hae biln interpxetod co parmU anployaee to file euUe ba50d c.y 
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w« ar« concexnad that undor Pf«*»̂ J iui tal« reward. 

wa uroo you to t«Ka tha.e c*^^!"^?' ^ J i ; ? a f SroviJiŜ -'S« 

viawe. 
SlAcoKeLyi 

Bob smith 
RenJcing Mewher -.^..-ae Subcoonlttee on Ojf*""* 

and Irtduitclal »a»e 
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Bnftcd States Senate 

WASHINGTON OC 70^10-4^03 

9 Juno 1994 

*«Mn tiavteu 
eo»»Vit»«l KItACL 
lira rM«t»3 :̂*T'eN 

^ M M I . A f l i n 

The Honorable Jossph Biden 
Chaizrian 
Consaittee on tho JudiciarT-
Cnlted States Sanate 
Vaahington, DC 20510 

Dear Mr. Chairman: 

W€ are writing regarding S. 841, a b i l l under eonsideration 
by youx Comnitte*/ which would make cextain changes in the qui 

pxuvislons oC tha "sderal Civil F<il»« Claims Act iFCA). We 
would ll>e to take this oppoztujaity to bring a few o£ our 
concerns to your a-c-tention os the f u l l Judiciary Cosimittee 
considers rCA reforn in the context of S. 841. 

As you are aware, this matter was carefully considered in 
the report of the Section 800 Panels a group of distingiiished 
govarrunent procvireaent authorities that was statutorily created 
by PL 101-510, tho FY93 Defense Authorization b i l l . 

In addition to recommendations on ac^leition reform, the 
Section 800 Panel made important auggesrions regarding needed 
changes in FCA. i t is O'ir hope that we can come up with a 
ccmpronise on FCA reform which 3.ncorporate8 some of the Panel's 
rscommendfitions. 

I t i s our understanding that the Dapaxtjnent of Jnstice (DOJ} 
Is now circulating its own draft of proposed changes to the gui 
tan? provisions. While the DOJ draft recogniees some of the 
concerns of the Section 800 Panel, we believe that i t s 
reccmmendations can be ijnpi:ov®d. Major concerns with the DOJ's 
proposals remain: 

• Any bar cn gmj. tam suits following a voluntaary 
diaclosure should be jurisdictional, not based on a 
govemnent notion alone; and such a bar should operate 
when the disclosure is aiade; 

• The categories of govemirent employees who cannot f i l e 
suit i s toe narrow; i t shorxld include govemiaent 
employees involved in investigations, audit, or 
contractor oversight; 

O*. CT.. '.tafl 

» . n i l ' «.i<oft « . n i l * 

. 1 ^ t . r » * l i t i i i y . I tmw.tarm t^mi t i n l . t e . ! 

• M l n i . 

SIC RiVT suffn fw. Iw* i«a 
•aanatt. nJMK 
<7«>i tt%^in 

\ L m \ w "ON xyj IIAIO/OVVO H\Z\ NOW 6̂-Oc-Nn 



Piage Two 
The Honorable Joseph Biden 

The proposed standard for loweri.-.q the reward for 
dilatory relatero should not bs .vob^ective, as the DOJ 
draft sugqestB. It basis its jucgenent on a relator'3 
state of mind. An objective standard, such as with 
the effect of increasing damoge to the government, 
would te much easier for a court to apply; 

The DOJ draft does not grant discretion for courts to 
reduce^ remedies for relaters who participata J;^ ' " j f -
the conduct of such relators should be subject to tha 
sane review as the DOJ vould provide for dilatory 
realtors; 

The oeriod c£ time for goveniment reaction to a pu^j-ij, 
diBclcsure of possible fraud (sixty days) i s too short, 

The Section 800 Panel concerns related to potential 
disproportionate penalties under certain circumstances 
and the need to n^aintain IntegxiLy of the Contract 
Disputes are not addressed at a i l in the DOJ proposals. 

we are interested In finding sound and eouitable compcortdses 
on these issues and are prepared to work vie. your Ccâ ratte« to 
reconcile our concerns with the legislation. We ̂ ^^^ ike to 
work with you to obtain the best possible legislation in tins 
important area 

Sincerely, 

Charles S. Robb Bob Graham 

iiAio/oyyo ];z\z\ NOW t-e-os-Nn 
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July 15, 1994 

VIA FACSIMILE 
(202) 4S6-X847 

Mr. Stephen Neuwirth 
Associate Counsel to the President 
old Executive Office Building, Room 128 
Washington, D.C. 20501 

R E : 
yalse Claims Amendments - Letter to Senator Bldftll 

Dear Stephen: , 

This letter w i l l confirm the meeting for next week on 
Thursday, July 21, 1994, at 3:00 p.ro. to discuss the 
Administration's policy concerning the pending Amendments to the 
False Claims Act. This meeting, of course, i s sub:ject to being 
rescheduled should conflicts arise for certain participants. 

in reviewing the proposed letter to Senator Biden setting out 
the Administration's position, I realized that the s t a t i s t i c s set 
out in the second paragraph of the second page were outdated. I 
have amended this paragraph to reflect the updated s t a t i s t i c s . 
Otherwise this letter should be identical to the l a s t draft. 
Attached i s the updated draft. 

Gg&i^IT. P h i l l i i 
Counselor to the" 
Assistant Attorney General 

Enclosure 

cc: Jeremy Ben-Ami - VIA FACSIMILE (202) 456-7028 
Ingrid Schroeder - VIA FACSIMILE (202) 395-3109 
Stephen Preston - VIA FACSIMILE (703) 693-7278 
rran)c w. Hunger 
Robert Brink 
Amy Jeffress 
Faith Burton 
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20^-3-085^-5 
DETERMINED TO BE AN 

Honorable Joseph R. Biden, J r . ADMINISTRATIVE MARKING 

cSmmSe on the Judiciary ' INITiALS:^-DATE.lAiM-
United States Senate 
Washington, D.C. 20510 

Dear Mr. Chairman: 

This provides the Department's views on S. 841, the False 
Claims Amendments Act of 1993, as reported by ̂ ^^^Subcommittee on 
courts and Administrative Practice. The Department J^PPO^f,!^^*^? 
Act's goal of facilitating gui tam litigation to further augment 
the Government's war against fraud. We and the staff of the 
subcommittee on courts and Administrative Practice have been 
engaged in productive and worthwhile discussions armed at reaching 
r^consensul on this legislation. Our discussions h^/e been 
productive, and we have candidly exchanged ideas to refine the 
areas of agreement^ and disagreement. We believe that those 
discussions have produced a markedly improved b i l l -

At the outset, let me reiterate this Administration's strong 
commitment to an effective and vigorous gai feaffi mechanism. In a 
clear break with the policies of previous Administrations, we have 
made a concerted effort to recognize the s^^n^f^f'f'^^^^^^^^^^^^i^J 
of relators and whistleblowers to the Government's fight against 
fraud. We have encouraged the Department's litigators to make 
every effort to work cooperatively with relators to maximize the 
Government's recovery. We have scrutinized the legal arguments 
advanced to ensure that, in protecting the government's recoveries, 
we do not impair the incentives which are necessary to ensure that 
relators come forward, especially in light of the large Personal 
hardships many must endure in bringing these suits. The Department 
and i t s client agencies have dedicated enormous resources to the 
investigation and prosecution of these cases. 
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Our success in acquiring the evidence to support these cases 
and in litigating them has been noteworthy. Ultimately our 
aggressive involvement — through investigation, litigation and 
negotiation — i s the most important incentive for relators, 
because when we succeed, they share in that success. As a result 
of the 1986 amendments to the False Claims Act, the most important 
factors in determining the outcome of these cases are the 
government's active involvement in the development of the 
investigation, i t s resolution of cases before a formal election is 
made, and i t s decisions to intervene in matters and prosecute cases 
on behalf of the government and the relator. 

Of the approximately $697 million recovered in gui tam actions 
since the enactment of the amendments to the Act in 1986, about 
$688 million (almost 99% of the total) has been recovered in cases 
which the Department of Justice pursued, by negotiating a 
settlement prior to intervention or obtaining a settlement or 
judgment after i t intervened and prosecuted the case. To date, m 
f i s c a l year 1994, the Department of Justice i s on the verge of 
recovering a record breaking $1 billion in False Claims Act cases. 
So far in f i s c a l year 1994, $278 million of the recoveries have 
come from qui tam actions. This follows a record breaking year in 
1993 when the Department recovered $372 million in settlements and 
judgments in c i v i l fraud cases,, of which $180 million was obtained 
in oui tam cases. These results reflect the resources which the 
government has devoted to these cases, including the 43,112 
attorney hours which just the c i v i l Division of the Department of 
Justice devoted to gui tam suits in 1993. This allocation of 
attorney resources was augmented by the vast array of other 
government personnel involved in these cases > including prosecutors 
and c i v i l attorneys in the Offices of the United States Attorneys, 
and investigative, audit, and program personnel throughout the 
government's agencies. 

In addition to the Administration's demonstrated resolve to 
give these cases the highest priority, in our discussions on 
pending legislation we have made two significant changes in the 
policies of the last Administration. F i r s t , we have agreed that 
motions to dismiss relators based upon the source of relators' 
information should be made only by the government. This i s a major 
gain for relators. Under the current law, motions to dismiss on 
this basis can be made by defendants. In fact, as the current case 
law reflects, almost a l l of the relators who have been dismissed on 
this basis have been dismissed on motions made by defendants, not 
by the government. 

We believe that the decision whether a relator should be 
allowed to,participate in a suit and share in the recovery i s a 
matter that i s of primary concern to the government, and that, 
accordingly, i t i s the government that should decide whether such 
a motion should be made, based uport the statutory c r i t e r i a . Under 
current law, defendants have too often made these motions simply as 
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, tontine litioation tactic to increase the expense and time 
?eguTred" foJ ^?J^a?or to bring these suits, we have agreed that 
S i s wJaoon needs to be removed from the defendant's arsenal. In 
doing sorSe wUl measurably increase the incentives for relators 
to bring qui tam actions. 

second, we have agreed for the f i r s t time that most government 
employees should be allowed to bring gxii tas suits as long as they 
follow the reporting procedures provided and the government i s 
given a reasonable amount of time to act on the fraud f i r s t . This 
i s a major reversal of the previous Administration's opposition to 
government employees bringing suit under-any circumstances. 

We believe, however, that there are certain classes of 
government employees whose duties are so integral to the decision 
making process in a fraud investigation that i t i s important to 
ensure that their decisions are made solely, on the basis of the 
public's interest,and that there be no taint of personal financial 
motivations. This policy concern i s acknowledged in the pending 
legislation which prohibits gui tam suits by government employees 
who work for the Department of Justice and the Inspector General s 
Offices of the various agencies. We believe that this bar needs to 
be expanded to other limited classes of government employees who 
play an equally integral role in thesie decisions. 

We believe that the Department's willingness to reverse the 
positions of previous Administrations on the two major issues 
discussed above amply demonstrates our agreement with the sponsors 
of this legislation on the overall goal of strengthening the 
ability of the government and private citizens to fight fraud 
against the government. There are certain aspects of the pending 
legislation, however. Which we. believe should be modified to 
improve the statutory qui tam process. 

The qui tam provisions create a mechanism by which private 
citizens may not only assert claims against those who defraud the 
government, but also effectively assert monetary claims against the 
United States Treasury. The Department must assess and 
occasionally challenge these claims. A major component of the 
statutory scheme of the False Claims Act i s to provide private 
financial incentives to individuals to bring these actions. While 
the interests of the United States in these actions obviously are 
at odds with those of defendants, they are also sometimes 
unavoidably in conflict with the private financial interests of the 
relators as well. While we are committed to working with and 
minimizing conflict with gui tai2 relators, i t must be remembered 
that in the end only Department of Justice attorneys are legally 
and ethically charged with protecting the interests of the United 
States. Some of the provisions included in the pending legislation 
should be amended to better ensure that the interests of the 
taxpayers of the United States are kept paramount. 
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Pursuant to our discussions with the Subcommittee, we prepared 
a substitute b i l l that proffered certain^ ^ ^ i ^ ^ ' ^ ^ ^ ^ , , ̂ ° 
subcommittee's draft proposal. We attach that subs^^^^ 
("Substitute") (Attachment A) , for your consideration and urge i t s 
adoption in lieu of S. 841. 

1. Government Right to Dismiss Certain Actions; 

We are particularly concerned with the amendment to the public 
disclosure bar (Sec. 3). We completely agree with the primary 
legislative goals that: l) only the government may move to dismiss 
relators who have brought parasitic suits; and 2) such motions 
should be f i l e d early to conserve time and money by relators whose 
cases w i l l be dismissed so that other relators w i l l be encouraged 
to come forward. Other provisions of the b i l l w i l l have the 
opposite effect, however, and w i l l undermine these goals: they 
w i l l simultaneously discourage relators from coming forward, and 
w i l l unnecessarily deplete the Treasury by paying rewards to 
individuals when the government would have taken action without, a 
qui t̂ am suit. 

Under the b i l l in i t s current form, a relator could f i l e suit 
and recover even i f the relator had contributed nothing to an 
ongoing and active government investigation or audit of the same 
matter. Dismissal of the relator would be allowed only i f the 
relator " f i r s t learned" a l l or substantially a l l the information 
from a governmental investigation or from the news media. (Sec. 3, 
(e)(6)(A)(i))- This provision unnecessarily disadvantages the 
government, and thus the taxpayer, in the recovery process. The 
government may be put in the unfair position of ,having to s p l i t the 
recovery with a private relator who has not contributed anything to 
the case.' We urge the Committee to adopt language that would bar 

* To illustrate,, suppose that the government commences an 
investigation of a government contractor based on a tip, and that 
investigation proceeds as the government gathers evidence of 
fraud. The government prepares to indict and f i l e suit against 
the company. However, before i t i s prepared to do so, either,a 
news report i s published discussing the government's allegations 
or the existence of the government's investigation otherwise 
becomes known (neither i s an uncommon scenario where large 
contractors are under investigation). John Doe, who worked at 
the company and was aware of the wrongdoing when i t occurred (but 
never reported i t to the government) becomes aware of the 
investigation and realizes he can f i l e a gai tam suit, charging 
the very same allegations as those already being investigated. 
He would not be dismissed under the b i l l because he did not 
" f i r s t learn" of the allegations from the investigation. Yet 
this opportunistic relator has in no manner contributed to the 
government's prosecution of the fraud. 
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recovery in this situation, regardless of where the person derived 
the information, as suggested in the substitute b i l l . 

one specific example of such noncontributing suits i f the gui 
tam action that virtually mirrors a ̂ o^f^ny'V^^"*" 7.^^«n She^e 
i T t h e government. Our proposed revision bars an action where 
substantially the same matters have been disclosed and accepted 
into an established voluntary disclosure program and are the 
subject of an active investigation or audit. These actions, which 
do nothing more than make the very allegations that a company has 
already disclosed and that the government i s pursuing through^an 
existing enforcement mechanism, add nothing to the government's 
anti-fraud effort. 

We also suggest additional language at Sec. 3 (e)(4)(i) to 
protect relators who bring valuable new information to the 
government's active investigation or audit, which significantly 
increases the government's recovery. Such a relator should be 
authorized to recover where the new information provides 
substantial grounds for additional recovery beyond those 
encompassed within the Government's existing indictment, 
information, investigation or audit. (Substitute, Sec. 3, 
(e)(4)(i) ) The Substitute limits the relator's recovery to the 
"proceeds of the action or settlement that are attributable to the 
new basis for recovery that i s stated in the action brought by that 
person." (Substitute, Sec. 4, (3)(C)) These safeguards would also 
apply to giii tajn actions which go beyond the matters revealed in a 
company's voluntary disclosure. Thus, where the giii tam action 
alleges that the voluntary disclosure i t s e l f i s false or fraudulent 
or the action provides additional facts that are not substantially 
the same as those disclosed, such a case would not be subject to 
dismissal under this section. 

Additionally, we are concerned that the b i l l does not protect 
the person who reports fraud to the government before f i l i n g a gui 
tam suit, while permitting suits by other relators who f i l e suit 
f i r s t but add nothing to th^ government's knowledge. We would 
correct this oversight with language to permit the relator who 
alerted the government to f i l e suit, even i f the government, as a 
result of the publicity of the fraud from the Congress or the news 
media, opens an investigation f i r s t . (Substitute, Sec. 3, 
(a)(4)(i)) 

' In our view, mere information in the government's 
possession should not bar a gui tam suit. I f the government was 
not u t i l i z i n g that information in an active investigation or 
audit or had closed i t s consideration of a matter, a gui tam s\iit 
should be permitted. Ultimately, i t would be up to the court to 
decide i f the government's investigation was sufficiently active 
to bar the relator's suit. 
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Thus, the Department proposes language to ^^f^^^^. ̂ ^^^^^^^^^ 
several goals underlying this legislation. F i r s t , this language 
would reward those who are sources of information in the f i r s t 
place and voluntarily provide i t to the Department or to a ™edia or 
Congressional source before they f i l e a case. Second, our language 
would encourage those with information about fraud to report i t to 
the government promptly, thus advancing the taxpayers' interests 
and maximizing our ability to develop and prosecute these cases. 
Without this encouragement, we are concerned that individuals would 
wait to f i l e their own lawsuits instead of coming forward, relying 
on the argument that they did not " f i r s t learn of" the allegations 
as a result of the investigation but on their own. Third, i t has 
been our experience that many relators and counsel find i t in their 
interest to report their information to the government before they 
f i l e to f a c i l i t a t e a working relationship and to validate the 
information. We think that the b i l l in i t s present form w i l l 
discourage this process entirely, because i t would allow witnesses 
who learn of the investigation to recover and displace the original 
source from recovery i f they beat the original source' to the 
courthouse door in f i l i n g these suits. 

2. Other Aspects of Dismissal Provision; , 

a. Court's Dismissal; We believe that as currently 
drafted, the b i l l would improperly allow the court to exercise 
discretion in deciding whether or not to dismiss actions under 
(e)(6)(A) (where the relator obtained substantially a l l of the 
allegations from a government investigation or the news media or 
Congress). The b i l l should explicitly state that the court "shall 
dismiss" the actions under these circumstances. 

b. Period to Move to Dismiss the Relator: We have 
agreed to limit the ability to f i l e motions to dismiss the relator 
to the government, eliminating the possibility of defendants moving 
to dismiss. However, the 90 day period within which the government 
could f i l e such a motion i s insufficient. We understand that i t i s 
preferable for the motions to be filed early in the lawsuit rather 
than later, after the relator has participated in the suit. 
However, we urge the Committee to adopt a more workable limitation, 
as set forth in the Substitute, so that the government w i l l have an 
opportunity to acquire essential evidence regarding the relator's 
status, e.g.. whether the relator learned of the information from 
an active investigation, and, i f not, whether he otherwise can 
proceed as a relator. Either investigation or discovery, or both, 
w i l l be necessary. Such a procedure causes no prejudice because, 
during the early stage after f i l i n g a oui tam case, the relator 
typically does not invest significant resources in the litigation. 

Moreover, the Department's time and limited resources 
following the f i l i n g of the complaint should be used to investigate 
whether the defendant has committed a fraud and whether the 



JUL-15-94 FRI 17:36 OAAG/CIVIL FAX NO. 2025148071 P.09 

- 7 -

DRAFT 
government should intervene. Once those decisions are made, the 
government then can turn i t s attention to determining whether a 
motion to dismiss the relator i s appropriate. 

c. Basis for Dismissal: The current language of the 
b i l l would bar only relators who learned substantially a l l of the 
facts underlying the material allegations from active 
investigations or the news media. We suggest additional language 
to extend the bar to those who learned the "basis'] for those 
allegations from the public sources listed. This i s meant to 
cl a r i f y that relators' attorneys who simply fashion their claims in 
legal language that differs from that used by perhaps non-lawyer 
government investigators (or made public by non-lawyer reporters) 
cannot avoid the bar i f the basis for thbiee claims was learned from 
those sources. (Substitute, Sec. 3 ( 4 ) ( i i ) ) We urge you to include 
this language. 

d. "Fraud" Investigation; In i t s present form, the b i l l 
would bar suits only where the relator learned of the facts from an 
active and ongoing "fraud" investigation, which i s an unduly narrow 
provision. Investigations cannot be easily labeled "fraud" 
investigations at the early stages — we investigate allegations 
that could give ri s e to a finding of fraud, depending upon the 
evidence developed. The touchstone should be whether a-government 
inquiry into the matters alleged in the qui tam suit i s pending, 
whether or not that inquiry i s termed a "fraud" investigation. 

Similarly, although the current language does not include 
"audit", the government's inquiry into allegations of fraud 
typically begin with a government audit. Whether a particular 
government action i s called an "audit" or an "investigation" i s 
often just a matter of nomenclature. Audit action without any 
separate inquiry termed an "investigation" often constitutes the 
entire basis for a False claims Act case. Thus, an active audit i s 
government action on the matter just as an investigation i s 
government action (and, under the Substitute as well as the Senate 
b i l l , i f the government does not take action and the audit i s 
closed, a qui tam suit can be fi l e d ) . We urge the Committee to add 
"audit" to the existing language in section ( 6 ) ( A ) ( i ) ( I ) , as does 
the Substitute. 

e. Proceedings to which the government i s a party; 
Section 3 of the b i l l does not bar the relator who derives his 
information from a filed criminal indictment or information or 
other proceedings to which the United States i s a party. This bar 
is necessary because there may be no formal investigations pending 
once criminal charges have been filed, even though the Government 
intends to proceed c i v i l l y once the criminal action i s concluded. 
Moreover, a relator who derives his information from the 
government's proceeding but adds nothing to the government's case, 
hae no legitimate basis for recovery. We suggest language to 
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wieefflfit address this oversight. (Substitute, Sec. 3, (e)(4)(i)(a) and 

( e ) ( 4 ) ( i i ) ( I ) ) . 

f. Government Employees; 

1, Exclusions of certain employees. As mentioned 
above, under the b i l l , only DOJ employees and employees of the 
Offices of Inspectors General are barred from becoming relators. 
(Sec. 3, (e)(6)(C)). This exclusion category should also cover 
federal employees whose responsibilities include the detection and 
investigation of fraud (investigators, auditors, agency contracting 
personnel and attorneys), as set forth in the Substitute at Sec. 
2(5)(£). These employees are not confined to the Offices of 
Inspectors General but include auditors who are charged by law with 
the responsibility of auditing for potential fraud and abuse. For 
instance, the Defense contract Audit Agency audits both DOD 
procurements and selected agencies' contracts, has subpoena 
authority, as well as document inspection authority pursuant to 
contract, and conducts audits of government contracts, contract 
proposals, and other contract actions. DCAA, furthermore, i s 
charged with the responsibility to report suspected fraud to the 
Office of inspector General. Similarly, the General Accounting 
Office i s charged broadly by statute to investigate " a l l matters 
relating to the receipt, disbursement, and use of public money" and 
assist the Congress in obtaining information about federal 
expenditures. 31 U.S.C. S 712. 

The Substitute would also exclude agency contracting personnel 
from those eligible t o ' f i l e gui tam suits. Contracting personnel 
are the employees who are the most familiar with the award and 
administration of a contract, and thus often the government 
employees most familiar with a contractor's practices, including 
i t s negotiations, charging of costs, and production or delivery of 
the procured items or services. Thus, they are among those most 
likely to uncover procurement fraud and be responsible for deciding 
to i n i t i a t e fraud investigations. Likewise, attorneys employed by 
government agencies also are charged with the responsibility to 
pursue, and to refer to the Department of Justice, allegations of 
fraud in connection with government contracts and programs. 
Attorneys, of course, are also under an ethical obligation not to 
profit personally based on information belonging to their clients. 

Without the expanded exclusion, the same government employees 
who are given the responsibility to decide whether the government 
should open an investigation and pursue fraud claims could profit 
personally i f they decide not to do so. This would create 
disincentives for the government to investigate fraud and obvious 
conflicts of interest. We also are concerned that criminal cases 
could be jeopardized because government employee witnesses would be 
subject to impeachment based on their financial interests in the 
outcome of the fraud investigation. 
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iS?o?Sation obtainid in the course and scope of federal 
employment." (Substitute, Sec. 3, (e)(5)(A)) 

3. gontinuinq r.^] i oat ion to disclo.se; 
The b i l l requires f u l l cooperation but does not P'̂ ô ^̂ ®̂ 
continuing obligation of the government employee to disclose 
information obtained after reporting the fraud. (Sec. 3, 
re> reWA) ( i i ) ( I I ) ) . This provision, as set fortn in tne 
i S b s t i t u U r i s necessary to ensure that the employee does not 
withhold relevant information in order to pursue a personal claim. 
(Substitute, Sec. 3(5)(A)(2)) 

A rvt-ensien of 12 month Period: . j • 
The b i l l does not allow for any extension of the 12-month period in 
which the government may f i l e suit after disclosure by the 
government employee. The Substitute reduces ;the extension period 
to 12 months upon notice to the relator. (Substitute, Sec- 3 
feW5WA)(B)) This extension period i s necessary because i t i s 
very d i f f i c u l t to predict the complexity and duration of an 
investigation. A total period not to exceed 24 months i s wholly 
reasonable. 

5. Obligation of government employees to report 
fraud: We have added language to the Substitute to make clear that 
iJ^t^thstanding the ability of a government employee to f i l e suit 
under section 3730 where that employee has satisfied the 
requirements of the statute and i s not otherwise excluded, that 
nothing in the statute i s intended to eliminate or lessen the 
employee's independent and existing obligations to report fraud. 
(sSbstitute, sec. 3, (e)(5)(F)) For example Executive Order 12674 
April 12, 1989) and federal regulations (5 C.F.R. §2635.101) 

, reauire that every government employee must disclose "waste, fraud, 
abuse and corruption to appropriate authorities." We would^expect 
that the legislative history should clarify this point further. 

g. Protection nf Information in Support of Motions to 
Dismiss: The b i l l does not afford the government clear protection 
for i t s investigative information supporting i t s motions to dismiss 
a relator. Hence, our entire investigative f i l e can be disclosed 
to a defendant, endangering a subsequent False Claims Act case. We 
suggest a revision to protect against such a disclosure by Jjeeping 
the motion to dismiss and supporting information under seal. The 
motion i t s e l f may be disclosed to the relator, although the court, 
in i t s discretion and where the interests of justice require (for 
instance, where disclosure of investigative information would 
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DRAFT 
compromise an active investigation or would reveal cla s s i f i e d 
ln??™Stion), may limit disclosure of the supporting evidence. 
(Substitute, Sec. 3, (e)(6)) 

3 Fxtension nf the Ipvpsti oativp. Period to 120 pays: 
Although we aggegiate the b i l l ' s extension .of the investigative 
period from 60 to 90 days, we would urge an increase to "0 days. 
(Substitute, sec. 2) In our experience, the 60 days i s simply 
Insufficient to conduct the investigation required m tnese 
typically complex, fact-intensive cases. For example, agency 
Inspectors General often issue Inspector General subpoenas for 
documents, or we issue C i v i l Investigative Demands. Depending upon 
the company's compliance, the process of obtaining and reviewing 
the documents can consume months. Witness interviews or testimony 
pursuant to CIDs are generally also necessary, which consume 
additional time, significantly, many cases are delayed because of 
the pendency of a parallel criminal investigation and premature 
decisions on intervention daused by gui tam deadlines can seriously 
disrupt the criminal proceeding. While 9P days i s an improvement 
over the current 60 day period, 120 days i s not unreasonable and i s 
a more r e a l i s t i c measure of the minimal time required to 
investigate a fraud case. 

< 
4. Provisionfi Relating Actions Barred and Qui Tam Awards: 

The b i l l amends S 3730(d) to allow 15-25% of " a l l of the proceeds 
of the action or settlement", dropping "of the claim". (Sec. 4) 
Arguably, this would allow relators to obtain shares of non-fraud 
recoveries (where the government elects not to pursue the fraud 
claims, but resolves them as a matter of contract). 

The giii tam statute and the diversion of federal funds to the 
private citizen have historically been justified by the compelling 
need for information about fraud against the government. There i s 
no similar justification to allow the private p l a i n t i f f a share of 
taxpayer dollars for providing information about a contract 
dispute, where the government i s entitled only to compensatory 
damages (as opposed to False Claims Act multiples and penalties) 
and w i l l not be made whole i f up to 30% of that roust be diverted to 
a relator. 

5. Waiver of Private PŴ t̂ of Actioni Given the definition 
of "person" in section 5 of the b i l l , we do not think i t i s enough 
to rely on the legislative history to c l a r i f y that the waiver 
section deals only with private parties and i s not intended to 
affect the rights of the Government. We propose a change in the 
language. (Substitute, Sec.4, (2)) 

6 "Person" Definition; Based upon discussions with 
subcommittee staff, we had understood that the relator's status 
should be defined by that of the person who provided the 
information. However, the b i l l does not amend the language 
accordingly. The Substitute would preclude a third party, for 
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example, recovery where the individual P^.^^i^i^^ the^^under^ 
information i s otherwise barred, as would be the case ^f that 
iat?er person were criminally convicted for the underlying fraud. 
s f J r i . r s 3730(d) (3) . (Substitute, sec. 6) we believe that this 
should be c l a r i f i e d in the b i l l . 

7. statute of Limitations; We support the equitable^tolling 
of the six-year statute of limitations contained m the b i l l ; tnis 
provision i s consistent with the, law providing for equitable 
tolling of fraud and other tort actions during the period when 
discovery of the fraud or tort has not occurred and i s also 
consistent with the six-year equitable tolling of the general 
contract statute of limitations in Title 28 of the U.S. Code. The 
DOJ had obtained favorable case law under the pre-1986 6 year 
statute of limitations to the effect that the government had 6 
years from i t s discovery of the fraud to f i l e suit. The 1986 
Amendments essentially cut this back to allow only a 3 year tolling 
period. The amendment w i l l certainly improve the DOJ's abi l i t y to 
assert the government's claims and recover our losses. We do not 
object to the addition of the ten year statute of repose. 

8. CTD Authority; While we support the concept of amending 
the CID statute to extend the Attorney General's authority to other 
Officials within the Department> we believe that the statute should 
provide that the Attorney General's authority may be exercised not 
only by an Assistant Attorney General, but o f f i c i a l s above the 
Assistant Attorney General, that i s , the Associate and Deputy 
Attorneys General. The Substitute accomplishes this result. 

9. Retroactivity: We regret that the b i l l does not expressly 
make the 1986 and 1988 amendments retroactive. While the d i s t r i c t 
courts have generally applied the 1986 amendments (including 
increased damages and penalties, lower burden of proof, etc.) 
retroactively, two courts of appeals have disagreed, and thus, the 
state of the law i s unclear. The amendment i s necessary to make 
clear Congress' intent so that additional resources are not 
consumed in litigating this issue. A number of large cases are 
s t i l l pending which include damages for conduct occurring pre-1986, 
and millions of dollars are at stake. 

The b i l l also makes the statute of limitations amendment 
prospective only. Since the courts have held that amendments to 
limitations periods are procedural and may be immediately applied, 
as a matter of liaw this amendment can be made retroactive. Given 
the extreme practical difficulty in applying two different statutes 
of limitation to claims in the same case depending on whether they 
arise before or after the date of the amendments, the change to the 
limitations period should be made retroactive. The Substitute 
makes a l l of the amendments retroactive. 

ID. Reporting! The current b i l l imposes an even more onerous 
reporting requirement than the original S. 841. (Sec. 9) . Many of 
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the categories of data ( e ^ , nature and number of investigations 
and "related proceedings" (A), and results achieved, including 
"related recoveries" (F)) are so vague as to be impossible to 
satisfy, and would require us to disclose nonpublic information 
concerning existing investigations that would prejudice our a b i l i t y 
to bring False Claims Act cases based on that information. we 
neither maintain nor do we have the mechanisms to collect much of 
the other data listed in this section. We have drafted a reporting 
provision which can be satisfied without unduly affecting our 
resources adversely (Substitute, Sec. 9). 

We believe the ongoing discussions that we have had with 
members of the Senate Judiciary Committee have been most 
productive. We look forward to working with you further on this 
important b i l l . 

Sincerely, 

Sheila F. Anthony 
Assistant Attorney General 

Attachment 

cc; Honorable Qrrin Hatch 
Ranking Minority Member 

Honorable Howell Heflin 
Chairman 
Subcommittee on Courts and 

Administrative Practice 

Honorable Charles Grassley 
Ranking Minority Member 
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Bruce N. Reed 
Domestic Policy Council 

SUBJECT: false claims act 

Are you handling this issue now that Donsia i s gone? DOJ called 
me to push us on i t . Do you know the scoop? 





Tilman Hasche 

she had undergone a circumcision and, if 
she returned to Nigeria, whether the pro­
cedure would be forced on her daughters: 

argument that could have some reso­
nance," he notes. "And it did." 

—Dimitra Kessenides 

Winning A Record Award 
For A Whistle-Blower 

W ould-be whistle-blower Douglas 
Keeth, vice-president of finance at 
Hartford's United Technologies 

Corporation (UTC), had a problem. He 
wanted to file a suit against the defense con­
tractor because of improper practices he had 
uncovered as head of UTC's intemal team 
investigating billing procedures, but he 
feared that such allegations would be chal­
lenged by the company as a violation of his 
fiduciary responsibilities, and viewed suspi­
ciously by the govemment as being moti­
vated by monetary reward. 

But Keeth and his lawyer, David Golub, 
overcame these obstacles and, five years 
after filing the suit, on March 30, Keeth 
walked away with $22.5 million of a $150 
million settlement—the largest award ever 
to a whistle-blower. Under the so-called 
whistle-blower law, an employee alleging 
corporate wrongdoing sues the company, 
and the govemment may join as co-plaintiff. 
Golub, 45, a high-profile litigator and 
founding partner of the ten-lawyer Stam­
ford, Connecticut, firm of Silver Golub & 
Teitell, said initially the govemment was re­
luctant even to communicate with Keeth— 

fearing its own investigation would be taint­
ed by such a far-from-disinterested wit­
ness—let alone to join him as co-plaintiff. 

Furthermore, Golub, who earned 
roughly $7.5 million in fees (shared with a 
Boston firm that helped in the initial fil­
ing) on the case, had to convince the gov­
emment that UTC was subject to a false 
claims suit in the first place. UTC claimed 
immunity from suits under a voluntary 
disclosure program it signed on to in 1988, 
in which the company's Sikorsky Aircraft 
division admitted to billing the Depart­
ment of Defense in advance of work 
done—in effect, collecting interest-free 
loans. UTC returned the principal and 
promised to report back on remaining in­
terest owed. But Keeth found that the 
problem went much deeper, and alleged 
that management tried to cover up his 
team's findings. 

Golub successfully argued that UTC's 
sanitized disclosure and subsequent fail­
ure to remedy the problem invalidated its 
immunity. To get immunity, "they have to 
tell the truth," says Golub. "UTC didn't 
tell the truth." —Jidie Triedman David Golub 
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ti.a. uepanmeni oi justice 

Civil Division 

OJJice of the Assistant Attorney General Washington, D.C. 20S30 

June 20, 1994 

VIA FACSIMILE 
(202) 456-7028 

Ms. Donsia Strong 
White House Domestic Policy Council 
Old Executive Office Building 
Washington, D.C. 20501 

RE: False Claims Amendments - Letter t o Senator Biden 
From Senators Robb and Graham 

Dear Donsia; 

I obtained the enclosed l e t t e r from Senators Robb and Graham 
to Senator Biden s t a t i n g t h e i r concerns over the Department of 
Justice's "proposed changes t o the qui tam provisions." I wanted 
to make sure you were aware of these Senators' i n t e r e s t i n t h i s . 

GeNiipV. P h i l l i p s 
Counselor t o the 
Assistant Attorney General 

Enclosure 

cc; Stephen Neuwirth - VIA FACSIMILE (202) 456-1647 
Michael Waldman - VIA FACSIMILE (202) 456-6485 
I n g r i d Schroeder - VIA FACSIMILE (202) 395-3109 
Stephen Preston - VIA FACSIMILE (703) 693-7278 
Frank W. Hunger 
Robert Brink 
Amy Jeffress 
Faith Burton 

20 "d U08H5202 'ON Xyj IIAIO/Oyyo 02:21 NOW t76-02-Nnf 



CHARLES S. ROfiB cei-imix 
•RMEOSEfMSES 

WASHINGTON OFPCC CehiMCPCE. SCIEnCg. 
ftuutll Sen»M Offlet Bijlrdlng A ) * ' J ^ ^ ' " Q TUNSfODTATIM 

Fl,»t»«dCon«huilonA^eFiii.. NE.Boem4S3 1 3 . 1 1 1 1 ^ 1 1 ^ t d t C S ^ t T I ^ t t »ORfrcH Ba>T,a« 

"^' iT' iTj^-ao'V'" WASHINSTON. DC 20510-1803 .^ .^ t 'X ' " ' ^ ' : : ! : : ^ 
9 June 1994 JO.«T.CONQM-CCOMMITTS 

D*cnaei3<:« Vallay Csimnian 

The Honorable Joseph Biden 
Chairman 
Coimdttee on the Judiciary 
United States Senate 
Washington, DC 20510 

Dear Kr. Chaimans 

We are writing regarding S. 841, a b i l l under consideration 
by youT- Committee, which would make certain changes i a the qui 
ram provisions of the redexal Civil Falsits Clalitiai' Act (FCA). We 
would like -to 'take this opportunity to bring a few of our 
concerns to your attention as the full Judiciary Committee 
considers FCA reform in the context of S. 841. 

As you are aware, this natter was carefully considered in 
the report of the Section 800 Panel, a group of distinguished 
goveniment procurement authorities that vas statutorily created 
by PL 101-510, the ry93 Defense Authorization b i l l . 

In addition to recommendatj-ons on acg;tiiHi'tion refoza, the 
section 800 Panel made important suggestions regarding needed 
changes in FCA- I t is our hope that we can come up with a 
compromise on FCA reform which incorporates some of the Panel's 
recommendations. 

I t i s our understanding that the Department of Justice (DOJ) 
i s now circulating i t s own draft of proposed changes to the cnii 
ta|fn provisions. While the DOJ draft recognizes some of the 
concerns of the Section 800 Panel, we believe that i t s 
recommendations can he improved. Hajor concerns with the DOJ's 
proposals remain: 

• Any bar cn ggil tam suits following a voluntary 
disclosure should be juriBdictional, not based on a 
government notion alone; and such a bar should operate 
when the disclosure i^t made; 

• The categories of govemment employees who cannot f i l e 
suit i s too narrow; i t should include government 
employees involved in investigations, audit, ox 
contractor oversight; 

SVB Office.- •a«lsnl OffloK 
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Page Two 
The Honorable Joseph Biden 

• The proposed standard for lowering the reward for 
dilatory relaters should not be subjective, as the DOJ 
draft suggests. I t basis its judgement on a relator's 
state of mind. An objective standard, such as "with 
the effect of increasing damage to the government," 
would be much easier for a court to apply; 

• The DOJ draft does not grant discretion for courts to 
reduce remedies for relaters who participate in frauds; 
the conduct of such relaters should be subject to the 
sane review as the DOJ would provide for dilatory 
realtor^; 

The period of time for govemment reaction to a public 
disclosure of possible fraud (sixty days) i s too short; 

• The Section 80Q panel concerns related to potential 
disproportionate penalties under certain circumstances 
and the need to maintain integrity of the Contract 
Disputes are not addressed at a l l in the DOJ proposals. 

we are interested in finding sound and equitable compromises 
on these issues and are prepared to work with your Committee to 
reconcile our concerns with the legislation. We would like to 
work with you to obtain the best possible legislation m this 
important area. 

Sincerely, 

Charles S. Robb B«>̂  Graham 
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