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FEBRUARY 22, 1993

MEMORANDUM FOR BRUCE REED
FROM: TOM EPSTEIN, POLITICAL AFFAIRSé;éZ///

SUBJECT: FALSE CLAIMS ACT

As I mentioned to you in the communications meeting this
morning, reinvigorating the federal government's commitment to
the False Claims Act would fit well into the President's planned
assault on waste in government.

The False Claims Act protects and compensates whistleblowers
who identify fraud against the government. A bipartisan
Congressional effort (Congressman Berman, Senator Grassley)
strengthened the law in 1986 to encourage private citizens to
bring false claims actions either on their own or in cooperation
with the Justice Department. For whatever reason, the Bush
Justice Department was openly hostile to whistleblowers and their
attorneys, greatly reducing the effectiveness of the act. If the
President were to instruct the Justice Department to vigorously
~ enforce the False Claims Act and to work cooperatively with
whistleblowers, it is likely billions of dollars in fraudulent
billings could be saved, primarily in health and defense.

Attached for your information are two memoranda from
attorneys who represent whistleblowers summarizing the key
issues, a memo to the transition team from Congressional staff on
this subject, an Op-Ed by Senator Grassley, and a news article
about a recent $111 million settlement paid by a Medicare
contractor pursuant to a whistleblower lawsuit. Please let me
know if you need any additional material.

cc: Rahm Emanuel
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How the
Tam") work.

- anyone wilh kiuwledyse of

may initiate a case in federal court against the
wrongdoer. -

- The Act provides for treble damages and penalties
the United States.

- Once the case is filed,
investigates. _
case and lead the prosecution effort,

to allow the whistleblower to proceed alone.

the Department of Justice
The Government may decide to join the
or it may decide
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False Claims Act Whistleblower Provisions ("Qui

graud againet the Government

to

g
- The Act protects a whistleblower who sues his or her

employers from retaliation.

- The whistleblower is entitled to a minimum 15% of any

recovery to the Treasury.

History of the False Claims Act.

- The Act was initially passed in Abraham Lincoln's
Administration to deal with Civil war profiteers,
has been commonly referred to as the

first
s0 it

"Lincoln Law".

- In 1986, Congress was veﬁy concerned with explosion of

fraud resulting from Reagan defense
inability of Department of Justice
fraud. :

to combat that

build up apd the

- Congress strengthened and modernized the old Lincoln

Law with 1986 amendment package authored by
Representative Howard Berman and Senator Charles
Gracsley. :
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These 1986 amendments had?three primary objectives:

(1) To encourage whistleblowers to come forward
with information of fraud against the
Government that would otherwise be difficult,
if not impossible, to detect.

(ii) To expand the GQvernment's capacity to
prosecute fraud without expanding bureaucracy
by encouraging the private bar to commit its
time and resources to recovering money for
the United statﬁs Treasury.

(iii) To ensure that allegations of fraud are taken
seriously and fully investigated by the
Federal Government,

3. How successful has the law beeﬁ and what is its potential?

Deepite lack of support for whistleblowers by the
Department of Justice, the law has begun to recover
hundreds of millions of depllars for U.S. taxpayers.
Almost a quarter of a billion dollars has been
recovered in the last seven months alone, including
$100 million paid by one company for defrauding the
Medicare program. _

These record recoveries to the Government and the
whistleblowers are undoubtedly deterring other
potential wrongdoers, saving vastly greater sums to the
taxpayers.

By 1992, whistleblower false claims suits (as distinct
from false claims suits initiated by the Government
itself) recovered more to the Treasury than false
claims suits initiated by the Department of Justice.
The gap between whistleblower suit recoveries and
Covernment initiated suits will continue to grow as
more people are encouraged to take the risks inherent
in being a whistleblower and stepping forward.
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4. How the Department of Justice has thwarted the potential of
the False Claims Act.

- Refused to defend whistleblower provisions against
constitutional challenges by the defense industry. As
a result, House and Senate legal counsel have been
forced to defend law in courts around the country.
Thue far, all challenges have been unsuccessful and the
law has been upheld. i

- Refused to permit highly quallfled counsel representing
whistleblowers to assist actlvely in prosecution of
cases. As a result cases have languished virtually
unprosecuted for years. i

- Instead of supporting and encouraging whistleblowers,
Department of Justice has sought to diminish and
discourage recoveries to whistleblowers after
successful case settlements, This prompted a federal
judge recently to state:

"[The] pattern of behavior in these cases by the
Department of Justice' has always been a mystery.
The use of a (whistlerblower] is nothlng new....
In view of their W1de£pread use, it is worthy of
note that the Department of Justice has considered
such 1nd1v1duals as adversaries rather than
allies. This is not the first case where this
court has noted the antagonism of the Justice
Department to a whistle-blower. The reason
continues to be unknown but the attitude is
clear."

- Bush administration's Justice Department repeatedly
sought to undercut whistleblower provisions with
proposed amendments and by advocating legal positions
in court directly counter to congressional intent.
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FROM: Baxi Schwartz (Rep. Barman)
Melissa Patack (Sen. Grausleyi
Christopher Brown (Sen. Grassley)

RE: The FPalse Claims Act, 31 U.S.C. § 3729 et neq.
DATE: Decembexr 11, 1992

We write to give you some packground on an important issue
in which Sen. Chuck Grassley and Rep. Howard Berman have had a
long-standing interest -- the False Claims Act —— gand in an

o _changg t sture of the Department of Justice on this

issue. 1In 1986, Grassley and Berman succeeded in getting
amendments passed which revitalized this ingortant law. The
Falge Claims Act Amendments of 1986 (P.L. 93-562) provide an
extremely effective tool in deterring fraud against the United
States government by allowing individuals who have evidence of
fraud committed by government contractors to sue those
contractors on behalf of the government ard share in the
governmant’s recovery.

The law has proved very successful, and its importance ia

underscored in this era of strained fiscal resources. To date, -
more than a quarter-billion dollars in damages have been 30
collected through gui tam lawsuits. Another $100 wmillion is 1\»(
likely to be recovered before the end of the year in a case undex \M\“"‘ﬁ
seal. That will bring the total gul tam recoveries in the past W,
gix years to nearly a half billion dollars. w \
Approximately half of the total recoveries to date were the  “cow

result of just two settlements this past summer. In July,
General Electric agreed to pay the tnited States $59.5 llion in
a civil settlement for a coaspiracy between GE executives and an
Israeli general to charge the U.S. for goods and services never
provided. This frauvd wae brought to light by Chester Walsh, a GB
employee in Israel who recognized the fraud conspiracy betwoen
his U.S. superiors and the Israeli general, and sued on behalf of
the United States. A week before the GE settlement, the
successor to the Singer Corporation agreed to pay $55.9 million
for overbilling on more than $1 billion worth of contracts for
flight simulators. This monay would never have been recovered
without the whistleblower lawsuit of auditor Christopher Uxda.

The continued effectiveness of the Act is, however,
undermined by the almost adversarial stance the Department of
Justice has taken toward gui tam relators. In many cases, the
Department raises issuee better left to defendants, azxrguing for
dismissal of the gui tem relator’s claim on jurisdictional
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grounde.! If this is unsucceseful, the Department generally
triea to limit as much as possible the relator’s recovery in the
case. The Department rontinely attempts to reduce the total
amount available for derivation of the relator’s share, urges
relators to take a lower share than they are statutorily entitled
to as part of settlement agreements, and urges the Court to give
relatore the minimum possible reward. The Department also
strictly limite the relator's rola in the case, and is slow to
disclose information about the case to a relator.? The
Department conducts cases in this manner, despite the reality
that but for the relator’s great personal rigk, the Department
would not even have the information about the fraund.

This history of DOJ homtility to qui tam relators was
discussed by Chief Judge Rubin of the Southern District of Ohio
in a recent oxder in the GE case. Ruling against GE‘s argument
that the relator’s share in the case should be reduced basad on
factors not enumerated in the statute (a position that was
supported by DOJ in pleadings and press releases), Judge Rubin
noted that

[t]he pattern of behavior in these [whistleblower) casaes by
the Departeent of Justice has alwaye been a mystery. The
use of a gui tam plaintiff is nothing nmew. ... In view of
their widespread use, it is worthy of note that the
Department of Justice has considered such individnals as
adversariess rather than allies. This is not the first case

! gea, ©.9., United States ex rel. Doe v. John Doe Corp.,
860 P.2d 318, 320 (2d Cir. 1992); United Sigtes ex rel. Williams
V. NEC Corp., 931 P.2d 493 (llth cir. 1991); ted

Hagood v, Count texr Age + 929 P.2d 1416 (9th
Cir, 1991); it rel. Le v. n Corp., 913
F.2d 17 (lst Cic. 1990); tes eingB . Ch
Rameay, Inc., 744 F. Supp. 11358 (8.D. Fla. 1990).

? Yor discussion of these and other adversarial practices
by the Department, see Hearing on H.R. 4563: Subcosmittee on Te.-
Administrative Law and Governmental Relations, Committee on the X o
Judiclary, House of Representatives, 102d Congress, 2d Seszsion, o
April 1, 1992; Falsa Claims Act Implementation: Hearing before '
the Subcommittee on Administrative Law and Governmental w
Relationa, Committee on the Judiciary, House of Representatives, '
101st Congress, 2d Session, April 4, 1990, Ser. 74: ' 1?
Corraespondence between Saen. Charles Grassley and Assistant N ¥
Attorney General Stuart Gerson, May 21-July 6, 1992:; "Whistle- *
blower blues,* Los Angeles Daily News, June 28, 1992, B-1; A&
"Popularity of Qui Tem Grows Despite Significant Obstacles,"
Inside Litigation, March 1991; "Anti-Praud Law’s Merits Debated, "
Los Angeles Times, August 21, 1989, p.3 (Discussing desire of
lawyers in Frauds Section of Civil Division’'s Commercial
Litigation Branch to have Act held unconstitutiomal),



] k rel. Pratiel
Industries, Inc., 971 F.2d 548 (10th

3184747083 HALL & PHILLIPS T-562 P-009 FEB 22 '93 12:47

where this Court has noted the antagonism of the Justice
Department to a whistleblower.® The reason continues to be
unknown, but the attitude is clear.!

The adversarial stance toward whistleblowers who expose
fraud that would otherwise likely go undetected is not limited to
litigation. The Department also takes an anti-whistleblower
stance in its positions on Palse Claims legislation. In the 102d
Congress, Rep. Berman and Sen. Grassley advocated legislation,
H.R. 4563, to clarify the law regarding qui tam suits by
government employees and suits based on publicly disclosed
information.’ The Department took what we considered an .
unreasonable position on both issues, arguing for a complete ban
on suits based on information acguired in government employment
and pushing for a rollback of the parssitic suit bar to pre-1986
law.

The qui tam provisions of the False Claims Act are among the
taxpayers’ most effective weapons for recovering money stolen
from the United States by public contract fraud. To best utilisze
this weapon in a time of fiscal strain, it is necaessary to have
leaders in the Justice Department =-=- especially the Civil
Division -~ who mnke constructive use of gui tam, rather than
taking such an adversarial stance that future gui tam plaintiffs
are deterred.

¥We hope you will keep this important issue in mind as you
consider Justice Department policy on this iegsue under the
Clinton Administration. We would be happy to discuss thizs issue
further.

' See Grayitt ex rel. United States v. General Electric,
680 ¥. Supp. 1162 (S.D. Ohio 1988).

* pnited States v. Geperal Electric, No. C-1-90-792, Dec. 4,
1992 (S.Do OhJ.O)' 8-9-

5 wWe balieve clarification of the ban an suits based on
publicly disclosed information gthe *parasitic suit" bar) is
necessary to correct a number of clearly erroneous judicial
decisions which undermine Congressicnal intent in the ‘86
amo;dnents. B.g., Wang v. FPMC Corp., 975 F.2d 1412 (9th Cir.
1992); od States e : '

Cir. 1992); ited

rel. Doe v. John Doe COrp., 960 F.2d 318 (24 Cirx. 1992); United
States @ pl. Stineor ons, GCerlin § Bustamante, P A,
Prudential Ins. Co., 944 P.2d 1149 (3rd Cir. 1991); Inited States
v. Rockwel]l Intermational Corp., 730 P.Supp. 1031 (D.Colo. 1990).

-
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Memorandunm
To: Tom Epstein
From: Janet Goldstein
Date: February 22, 1993
Re: Effectiveness of the False Claims Act in combatting

health care fraud.

The "whistle-blower" provisions of the False Claims
Act, which authorize private citizens to prosecute fraud claims
on behalf of the United States, promise to be an effective tool
to combat the rising cost of health care to the Government.
This promise is made clear by a recent settlerent in which
National Health Laboratories ("NHL") agreed to pay over $100
al1llon Lo the yovernwenl Lu sellle claiws broughl fogward by 4

whistle-blower, who gave information to the government that NHL

defrauded Medicare, Medicaid and the Civilian Health and Medical

Program.

This $100 million plus settlement alone more than
quadrupled the $24 million in health care fraud recoveries that
the Civil Division of the Justice Department achieved during a
two year period (fiscal years 1990 and 1991) .2

It is not surprising that a single récovery in a
lawsuit filed by a whiotle blover could so dramatically cxeeed
two years of efforts by the Justice Department alone. The False
Claims Act's effectiveness stems from enlisting the support of

private citizens who have access to information about corrupt

practices that could never be discovered through traditional

'see "How a Whistle~Blower Found Blood-Test Fraud," New
York Times, Monday, December 21, 1992, at Al3.

25ee "Report to Attorney General on Enhanced Health Care
Fraud Initiative," February 3, 1992, at 7.
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government investigations, because these individuals often are
asked to participate in the very fraudulent schemes they reveal
to the government. Moreover, the False Claims Act brings the
resources of private attorneys to bear in the fight against
dishonest contractors; this use of the private bar to aid the
Justice Department ensures that the government can match the
litigation resources of defendants in najor fraud actions.
Despite the recent promise and success of some
whistle-blower suits, the full effectiveness of the False Clains
Act has not yet been realized. The Justice Department under the
Bush Administration failed to work cooperatively with many
whistle-blowers and their counsel. Indeed, Senator Chariles
Grassley of Iowa has documented numerous instances of the
Juseise Departmont blatantly otifling the will of Congrocc and
working against rather than with whistle-blowers.>
Specifically, the Justice Department has refused to publicize
the False Claims Act, thereby failing to inform citizens that.
there is a tool available for individuals to help the United
States combat fraud;* the Justice Department has attempted to

cut whistle-blowers out of cases from the outset or refused to

keep them informed of case progress, thereby depriving the

3see "Abe Lincoln vs. the Justice Department," New York
Times OP-ED page, Saturday, January 16, 1993. See also
Memorandum from Offices of Senator Grassley and Representative
Berman to DOJ Transition Team, December 11, 19952.

‘see supra n.1l.
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government of the help of private attorneys:s and, the Justice
Department has attempted to limit whistle-blower rewards below
their statutorily mandated share, thereby sending the message to
future whistle-blowers that bringing a False Claims Act suit may
not be worth the personal sacrifice of blowing the whistle on a
major corporation.6

The False Claims Act will result in increasingly large
government recoveries and will deter future fraud as soon as the
Juctico Dopartmont chowc that it ic ceriouc about working with
private citizens. The Justice Department must work with
whistle-blowers, must fully utilize the resources of private
attorneys and must reward private citizens in the manner
dictated by Congress. Such efforts will not only substantiaily
lessen the serious cost of health care fraud, but also will go a
long way towards stopping the rampant fraud and abuse in all

arenas of the federal government.

‘see supra n.3.

bsee supra n.3.
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Abe Lincoln vs. the Justice Department

By Charles E. Gra;gsley

WASHINGTON

ne of America's largest

medical companies,

National Heaith Lab-

oratories, agreed last

month Lo pay the Gov-

ernment §1}0 roiltion

10 settle 2 lawsuit for unnecessary
medica) tests billed 1o Medicaid and
Medicare. In July, General Electric
agreed 1o pay a $58.5 miilion civil
settlement stemming fyom 2 COnspir-
acy between G.E. executives and an
{sraeli general to charge the U.S. for
goods and services tha! were never
previded. In June, the successor 10

the Singer Corporation, the CAE-Link
Corpotation, agreed to pay $55.9 mil-
lion for overbllling the Pentagon on
more than $] billion worth of con-
tracts for flight simulators.

These tax dollars were restored to
the Treasury not because of any Jus-
tice Department prosccutoriai zeal
but in spite of the department’s ef-
forts. The cases were nrought by cou-
rageous employees nf the campanies.
Using a modern version of a law
drafted in 1863 by Abruham Lincoln
to combat 'war profiteers, they sued
their employers on behalf of the Unit-
ed States in return for a share of the
Government's reward,

Unfortunately, since Representa- ,
tive Howard DBerman, Democrat

fram California, and | rewrote the
whistle-bljower provisions of the
False Claims Act in 1586 to make
them a better weapon against fraud
_during the defcnse buildup of the
1980's, the Jusuice Department has
been consistently nostile to whistle-
bYlowers. This attitude confirms the
cynicism that brought Lircoin to
make. it possible fur citizens to sue:
you can't count on the bureaucracy to
protect the taxpayer.

President-elect Clinton's nominee
for Attorney General, Zoé Baird, may
have a defense contractor's perspec-
tive on whistle-blowers, As counsel to
General Electric, she lobbied for

bYroader exemptiyn: fo the False -

Claims Act including a loophoie for

Jefense contractors Lhat ‘“‘police”
themseives. She also helped argue
thil whistie-blower lawsuits are un-
constitutional, claiming they infringe
on the Government's ‘“exciusive
rignt'' (o protect tax doilars.

Despite the Justice Department's

antagonism, the amendments have
been a great success. Overall recov-
aries to the Treasury have increased
from $35 million a year 0 §350 million
a year since 1388 — a total of nearly.

-one-half billion dollars. Lasi year,

morc money was recovered in whis-
tle-hiower suits than in all other suits
brought by the Justice Deparument. =

£ven more money would come inif -

the Government had a better attitude.

The Justice Department, which hasa -

statutory right 10 join these suits by
whistie-blowers as a co-plaintiff, reg.
ularly attempts to cut the whistie- .

blower out of the case. There is noth-
ing the whistle-blower can do about it. -

Dften the department argucs at the
outset for the whistle-blower's dig-

Federal lawyers
often undermine
whistle-blowers.

-missal from the case. If that's unsuc.

cessful, Government lawyers often
try to limit the plaintiff”s recoveries.
Justice Department policy keeps the
whistie-hlower in the dark about the
case’'s progress, )
This hostility was summurized by |
Federal District Judge Carl B. Rubia |
of Cincinnati last month. In 2 ruling :
against G.E., he wrote that the *‘pat.
tern of behavior in these cases by the
Department of Justice has always.
been a myssery. The use of a |Whistle-
blower] is nothing new ._ .. In view of
thesr widespread use, it 1s worthy of
note that the Department of Jugtice

has considersd such individuals as
adversaries rather than allies. This 18
not the first case where this court has
nated the untagomsm ol the Justice
Department 1¢ 2 whistle-blower. The
reason continues 10 be unknown, but
the attitude is clear.”

One reason for the department’s
antagonism may he 2 legitimate con-
cern thai whistie-blowers take a
share of the Government's award.
Even s0, the department cannoi ig-
nore Congress's findings: awarding a
share of the damages is necessary (0
atract whistle-blowers who would
otherwise remain silent.

Perhaps the Justice Department
doesn't want 1o acknowledge Con-
gress’s conclusion that the depart-
ment is unable to upcover ull the

fraud that taxpayers suffer. And per- -

haps the cxecutive branch dislikes
citizens interfering in the cozy rela-
vonships it has with defense compa-
nies And other public contractors. In
October, Attorney General Willlam
Bafr complained in a speech to the
American Corporate Counsel Associ-
ation that whistle-blower lawsuits
“cunstitute a burden — and a severe
burden we believe — on CONtractors
who are defending them.”

Obviously, Bill Clinton and his At-
torney General nced a new policy that
aids whistle-blower lawsuits. If Ms.
Baird is confirmed. she must resist
any prejudice from her years at G.E.
Her new citents, the laxpayers, €x-

pect Vigorous prosecution of public-

contract {raud.

Charles E. Grassley. Republican of
jowa, is u member uf the Senate
Judiciary Commutiee.
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How a,Whistle-Blower g
Found Blood-Test Fraud

i)

By CALVIN SIMS
Specty! 10 The New York Time

LOS ANGELES, Dec. 20 ~— Three| But the Justice Deparument recently,
years ago, C. Jack Dowden, a former*‘ expressed reservations in Cases iu
sales manager for a large California | which jt believed the whistie-blower, -
blood-testing concern, was under the | might have delayed taking action’ in
gun: he was rapidly losing business 0 | order 1o receive a larger award, "’

his main competitor, National Health
Laboratories, which was offering doc-
tors what seemned an incredible bar-
galn. o

No one has suggested that Mr. Dow-
den had dejayed coming forward in thi
case, bui curiously. the Justice Depart-
ment made no menition of Mr. Dowdesy

For the price of a basic blood screen- | in announcing the settlement last week.
ing. National Heaith, one cf the nation’s
largest diagnostic testing companies,
would at pa extra charge perform tests
for chotesterol and serum ferritin, or
iron in the biood. -

Puzzled as to bow National Health
could offer the additional tests without
charge, Mr. Dowden had & ductor take
a sample of his own blood and send it ta
Nationa! Health. Mr. Dowden said that
when he got the bill for his blood tests,
National Health had charged him fcr
one of the addjtional tesis, He said this
confirmed his suspicions that un.
beknownst to doctors, National Health
was charging some private customers
and Government health insursnce pro-
grams about $18 for each of the tests it
claimed 10 be conducting for free.

2-Year Inquiry

Under pressure from his own compa-
ny to engage in similar practices, Mr.
Dowden went to the Federal authori-
ties, who began a twe-year investiga-
tion that on Friday resulted in a guilty
plea by National Health to two charges
of submitting false claims to Govern-
ment health insurance programs. The
company agreed to refund $111 million
10 Medicaid, Medicare and the Civilian
Health and Medical Program.

Mr. Dowden, who stands to gain at
least $15 million of the Government
settlement under a2 Federal whistle-
blower Jaw, said in an interview today
that he had notified the Government of
National Health's practices mainly to
prevent his own company, Which he
declined to identity, from also engaging
‘n such practices. Prosecutors also re-
tused 10 identify Mr. Dowden’s former
employer. S .

“] went to the Governroent investi-
gators myself 1o stop my own company

Extended Page 10.1

from domng it,”’ said MJ. powaen, wiv
1 45. “‘T thought it was wrong. It's
fraud. [ had arguments with my super-
visor that we would be mg to do it

But the supervisor ignored the wam-
ing, Mr. Dowden said, and sent doctors
a letter offering blood tesn‘né deals
sirnilar to National Health's. Federal
officials say fraudulent practices like
(hose by National Health, based in La
Jolla, Calif., are pervasive in the medi-
cal-testing industry and that other labs
are under investigation Mr.. Dowden
has left the blood-testing business.

It is unciear fml how much money
Mr. Dowden will receive for assisting
the Government Under the Federal|
False Claims Act, whistle-blowers may
voraive 13 Ta 75 peyzent of a settlement
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THE WHITE HOUSE

WASHINGTON
July 21, 1994

MEMORANDUM FOR BRUCE LINDSEY
: BO CUTTER/JOHN GOODMAN
JOEL KLEIN
CHRISTINE VARNEY/JENNIFER O’CONNOR
BRUCE REED/JEREMY BEN-AMI
MICHAEL WALDMAN

FROM: - STEPHEN NEUWIRTH/”z/
ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: MEETING ON DOJ QUI TAM (WHISTLEBLOWER) PROPOSALS

We are scheduled to meet this Friday, July 22, at 1:00 p.m.
in the Roosevelt Room, to discuss DOJ’s draft proposed amendments
to the qui tam provisions of the False Claims Act. Senior
officials from DOJ and DOD will also attend.

* * *

The gui tam provisions of the False Claims Act permit
private individuals -- whistleblowers, or "relators" -- to
commence lawsuits in federal court, technically on behalf of the
United States, against government contractors and other entities
alleged to have committed fraud against the United States. The
government can choose to pursue the claim itself, in which case
the "relator" is generally entitled to a portion of any monies
recovered. If the government chooses not to pursue the clainm,
the private "relator" may do so.

A relator is generally entitled to commence actions or
participate in any monetary recovery only if he or she has
provided new information to the government that has not already
been provided from another source. The statute, for example,
bars claims based on information included in a government
contractor’s voluntary disclosure of fraud, or information
obtained from an ongoing government investigation or from the
news media.

Approximately $697 million has been recovered in gui tam
actions since enactment of the gui tam amendments to the False
Claims Act in 1986. Approximately $688 million -- 99 per cent of
the total -- has been recovered in cases in which DOJ obtained a
judgment or entered into a settlement agreement with the
defendant. Only $9 million has been recovered in cases that DOJ
chose not to pursue and were litigated solely by private
plaintiffs. Last year, recoveries from gui tam actions rose to
record levels.



* * *

The current DOJ qui tam proposal was developed in response
to legislation introduced by Senator Grassley in the Senate
Judiciary Committee. The Grassley bill is intended to facilitate

qui tam litigation by making it more difficult to dismiss gui tam

suits and by expanding the circumstances under which private
parties can become gui tam relators.

The current DOJ proposal has two especially significant
features that reverse the position of the Bush Administration.

First, the proposal would take away from private defendants,
and reserve to DOJ, the right to move to dismiss gqui tam claims
based on the source of the relator’s information -- e.g., where
information was voluntarily disclosed by the defendant, or was
publicly available. DOJ has taken this position notwithstanding
that almost all of the relators who have been dismissed on this
basis to date have been dismissed on motions made by private
defendants, not the government. Given DOJ's limited resources,
and given that defendants normally are in the best position to
assess the source of a relator’s information, this proposal would
be an obvious boon to gui tam relators and their attorneys. It
is also reasonable to assume that defendants would be forced to
assume substantial litigation costs in cases where a relator is
not entitled to bring a claim, but where DOJ has not moved to
dismiss the suit. 0Qui tam relators and their attorneys would
thus have an economic incentive to bring "strike" suits that lack
legal merit, but are filed with the goal of obtaining a
settlement payment from a defendant that wishes to avoid the
expense of litigating.

Second, DOJ proposes to agree for the first time that most
government employees would be allowed to bring gqui tam suits,
although the DOJ proposal would place various restrictions on the
type of employees who could make gui tam claims and under what
circumstances. The current statute is silent on this issue, and
the majority of appeals courts to have addressed the issue have
ruled that federal employees may bring gui tam suits. Senator
Grassley proposes that all federal employees be permitted to
bring such suits; the DOJ proposal is intended to be a more
reasonable approach that would, among other things, ensure that
employees comply with existing obligations to disclose fraud and
prohibit lawyers, inspectors general and contract officers from
participating in gui tam suits.

It is, of course, still an option to seek legislation. that
would prohibit any federal employees from bringing gui tam
claims. Historically, DOD has opposed federal employee qui tam
suits on at least two grounds. First, government employees have
an existing fiduciary duty to disclose fraud, and it is
inappropriate to offer a monetary bounty for complying with that
existing obligation. Second, the opportunity to bring a qui tam



claim can create perverse incentives -- for example, for a
federal employee to let a fraud continue unreported so that
damages will accumulate and the employee will gain access to a
"pot of gold."™

* * *

As you will see, several members of the Senate Armed
Services Committee have expressed concern to Senator Biden about
the DOJ proposals.

Attachments:
Draft DOJ letter to Senator Biden
Correspondence from Senators
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Honorable Joseph R. Biden, Jr.
Chairman

Committee on the Judiciary
United States Senaz:e
Washington, D.C. 20510

Dear Mr. Chairman:

This provides the Department’s vicws on S. 841, the False
Claims Amendments Act of 1993, as reported by the Subcommittee on
Courts and Administrative Practice. The Department supports the
Act’s goal of facilitating qui tam litigation to further augment
the Government’s war against fraud. We and the staff of the
Subcommittee on Courts and Administrative Practice have been
engaged in productive and worthwhile discussions aimed at reaching
a consensus on this legislation. Our discussions have been
productive, and we have candidly exchanged ideas to refine the
areas of agreement and disagreement, We believe that those
discussions have produced a markedly improved bill.

At the outset, let me reiterate this Administration’s strong
commitment to an effective and vigorous gui tam mechanism. In a
clear break with the policies of previous Administrations, we have
made a concerted effort to recognize the significant contribution
of relators and whistleblowers to the Government’s fight against
fraud. We have enacouraged the Department’s litigators to make
every effort to work cooperatively with relators to maximize the
Government’s recovery. We have scrutinized the legal arguments
advanced to ensure that, in protecting the government’s recoveries,
we do not impair the incentives which are necessary to ensure that
relators come forward, especially in light of the large personal
hardships many must endure in bringing these suits. The Department
and its client agencies have dedicated enormous resources o the
investigation and prosecution of these cases.



. Ve dw T 1AWET MWW T Wi iRl W e T %

DRAFT

Our success in acquirinag the evidence to support these cases
and in 1litigating them has been noteworthy. Ultimately our
aggressive involvement -- through investigation, litigation and
negotiation -- 1is the most important incentive for relators,
because when we succeed, they share in that success. As a result
of the 1986 amendments to the False Claims Act, the most important
factors in determining the outcome of these cases are the
government’s active involvement in the development of the
investigation, its resolution of cases before a formal election is
made, and its decisions to intervene in matters and prosecute cases
»n behalf of the gcvernment and the relator.

Of the approxinately $697 million recovered in gui tam actions
since the enactment: 0of the amendments to the Act in 198¢, about
$688 million (almost S95% of the total) has been recovered in cases
which the Departrent of Justice pursued, by negotiating a
settlement prior to intervention or obtaining a settlement or
judgment after it intervened and prosecuted the case. To date, in
fiscal year 1994, the Department of Justice is on the verge of
recovering a record breaking $1 billion in False Claims Act cases,
So far in fiscal year 1994, $278 million of the recoveries have
come from gui tam actions. This follows a record breaking year in
1993 when the Department recovered $372 million in settlements and
judgments in civil fraud cases, of which $180 million was oktained
in gui tam cases. These results reflect the resources which the
government has devoted to these cases, including the 43,112
attorrey hours which just the Civil Division of the Department of
Justice devoted to gui tam suits in 1993. This allocation of
attorney resources was augmented by ¢the vast array of other
government personnel involved in these cases, including prosecutors
and civil attorneys in the Offices of the United States Attorneys,

and investigative, audit, and program personnel throughout the
government’s agencies. :

In addition to the Administration’s demonstrated resoive to
give these cases <he highest priority, in our discussions on
pending legislatior. we have made two significant changes in the
policies of the last Administration. First, we have agreed that
motions to dismiss relators based upon the source of relators’
information should lbe made only by the government. This is a major
gain for relators. Under the current law, motions to dismiss on
this basis can be made by defendants. In fact, as the current case
law reflects, almost all of the relators who have been dismissed or
this basis have been cdismissed on motions made by defendants, not
by the government.

We believe that the decision whether a relator should be
allowed to participate in a suit and share in the recovery is a
matter that is of primary concern to the government, and that,
accordingly, it is the government that should decide whether such
a motion should be nade, based upon the statutory criteria. Under
current law, defendants have too often made these motions simply as
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a routine litigation tactic to increase the expense and time
required for a relator to bring these suite. We have agreed that
this weapon needs to bre removed fronm the defendant’s arsenal. 1In
doing so, we will neasurably increase the incentives for relators
to bring qui tam actions.

-3 -

Second, we have agreed for the first time that most government
erployees should be allowed to bring gui tam suits as long as they
follow the reporting procedures provided and the government is
given a reasonable amount of time to act on the fraud first. This
is a major reversal of the previous Administration’s opposition to
government employees bringing suit under any circumstances.

We believe, however, that there are certain classes of
government employees whose duties are so integral to the decision
making process in a fraud investigation that it is important to
ensure that their decisions are made solely on the basis of the
public’s interest and that there be no taint of personal financial
motivations. This policy concern is acknowledged in the pending
legislation which prohibits qui tam suits by government employees
who work for the Department of Justice and the Inspector General’s
offices of the varisus agencies. We believe that this bar needs to
be expanded to other limited classes of government employees who
play an equally integral role in these decisions.

We believe that the Department’s willingness to reverse the
positions of previous Administrations on the two major issues
discussed above amply demenstrates our agreement with the sponsors
of this legislation on the overall goal of strengthening the
ability of the government and private citizens to fight fraud
against the government. There are certain aspects of the pending
legislation, however, which we believe should be modified to
improve the statutcry gui tam process.

The qui tam prcvisions create a mechanism by which private
citizens may not orly assert claims against those who defraud the
government, but also effectively assert monetary claims against the
United States Treasury. The Department must assess and
occasionally challenge these claims. A major component of the
statutory scheme of the False Claims Act is to provide private
financial incentives to individuals to bring these actions. While
the interests of the United States in these actions obviously are
at odds with those of defendants, they are also sometimes
unavoidably in conflict with the private financial interests of the
relators as well. While we are committed to working with and
minimizing conflict with gui tam relators, it must be remembered
that in the end only Department of Justice attorneys are legally
and ethically charged with protecting the interests of the United
States. Some of the provisions included in the pending legislation
should be amended to better ensure that the interests of the
taxpayers of the United States are kept paramount.
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Pursuant to our discussions with the Subcommittee, we prepared
a gubstitute bill that proffered certain changes to the
Subcomnmittee’s draft proposal. We attach that substitute
("Substitute") (Attachment A), for your consideration and urge its
adoption in lieu of S. 841.

-4 -

1. Government. Ri igmis ertain

We are particularly concerned with the amendment to the public
disclosure bar (Sec. 3). We completely agree with the primary
legislative goals that: 1) only the government may move to dismiss
relators who have brought parasitic suits; and 2) such motions
should be filed early to conserve time and money by relators whose
cases will be dismissed so that other relators will be encouraged
to come forward. Other provisiors of the bill will have the
opposite effect, however, and will undermine these goals: they
will simultaneously discourage relators from coming forward, and
will unnecessarily deplete the Treasury by paying rewards to
individuals when the government would have taken action without a
qui tam suit.

Under the bill in its current form, a relator could file suit
and recover even .Lf the relator had contributed nothing to an
ongoing and active government investigation or audit of the same
matter. Dismissal of the relator would be allowed only if the
relator "first learned" all or substantially all the information
from a governmental investigation or from the news media. (Sec. 3,
(e)(6) (A)(1)). . This provision unnecessarily disadvantages the
government, and thus the taxpayer, in the recovery process. The
government may be put in the unfair position of having to split the
recovery with a private relator who has not contributed anything to
the case.! We urge the Committee to adopt language that would bar

! To illustrate, suppose that the government commences an
investigation of a government contractor based on a tip, and that
investigation proceeds as the government gathers evidence of
fraud. The government prepares to indict and file suit against
the company. However, before it is prepared to do so, either a
news report is published discussing the government’s allegations
or the existence of the government’s investigation otherwise
becomes known (neither is an uncommon scenario where large
contractors are uncler investigation). John Doe, who worked at
the conpany and was aware of the wrongdoing when it occurred (but
never repcrted it to the government) becomes aware of the
investigation and realizes he can file a gui tam suit, charging
the very same allegations as those already being investigated.

He would not be dismissed under the bill because he did not
"first learn" of the allegations from the investigation. Yet
this opportunistic relator has in no manner contributed to the
government’s prosecution of the fraud.
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recovery 1in this situation, regardless of where the person derived
the information, as suggested in the substitute bill.?

One specific exanmple of such noncontributing suits is the gui
tam action that virtually mirrors a company’s voluntary disclosure
to the government. Our proposed revision bars an action where
substantially the same matters have been disclosed and accepted
into an established voluntary disclosure program and are the
subject of an active investigation or audit. These actions, which
do nothing more than make the very allegations that a company has
already disclosed and that the government is pursuing through an
existing enforcement mechanism, add nothing to the government’s
anti-fraud effort.

We also suggest additional language at Sec. 3 (e)(4) (i) to
protect relators who bring valuable new information to the
government’s active investigation or audit, which significantly
increases the government’s recovery. Such a relator should be
authorized to recover where the new information provides
substantial grounds for additional vrecovery beyond those
encompassed within the Government’s existing indictment,
information, investigation or audit. (Substitute, Sec. 3,
‘e) (4) (1)) The Substitute limits the relator’s recovery to the
"proceeds of the action or settlement that are attributable to the
new basis for recovery that is stated in the action brought by that
person.®" (Substitute, Sec. 4, (3)(C)) These safeguards would alsec
apply to gui tam actions which go beyond the matters revealed in a
company’s voluntarv disclosure. Thus, where the gqui tam action
alleges that the voluntary disclosure itself is false or fraudulent
or the action provides additional facts that are not substantially
the same as those disclosed, such a case would not be subject to
dismissal under this section. '

Additionally, we are concerned that the bill does not protect
the person who reports fraud to the government before filing a qui
tam suit, while permitting suits by other relators who file suit
first but add nothing to the government’s knowledge. We would
correct this oversight with language to permit the relator who
alerted the government to file suit, even if the government, as a
result of the publicity of the fraud from the Congress or the news
media, opens an investigation first. (Substitute, Sec. 3,
(e) (4) (1))

? In our view, mere information in the government’s

possession should rot bar a qui tam suit. If the government was
not utilizing that information in an active investigation or
audit or had closec its consideration of a matter, a gui tam suit
should be permittec.. Ultimately, it would be up to the court to
decide if the government’s investigation was sufficiently active
to bar the relator’s suit.
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Thus, the Department proposes language to better accomplish
several goals underlying this leglslatlon First, this language
would reward those who are sources of xntormatlon in the (first
place and voluntarily provide it to the Department or to a media or
congressional source before they file a case. Second, our language
would encourage thcse with information about fraud to report it to
the government promptly, thus advancing the taxpayers’ interests
and maximizing our ability to develop and prosecute these cases.
Without this encouragement, we are concerned that individuals would
wait to file their own lawsuits instead of coming forward, relying
on the argument that they did not "first learn of" the allegations
as a result of the investigation but on their own. Third, it has
been our experience that many relators and counsel find it in their
interest to report their information to the government before they
file to facilitate a working relatlonshlp and to validate the
information. We think that the bill in its present form will
discourage this process entirely, because it would allow witnesses
who learn of the investigation to recover and displace the original
cource from recovery if they beat the original source to the
courthouse door in filing these suits.

2. Other Aspects of Dismissal Provision:

a. Couri:’s Dismissal: We believe that as currently
drafted, the bill would improperly allow the court to exercise
discretion in deciding whether or not to dismiss actions under
(e) (6) (A) (where the relator obtained substantially all of the
allegations from a government investigation or the news media or
Congress). The bill should explicitly state that the court “shall
dismiss" the actiors under these circumstances.

b. Period to Move to Dismiss the Relator: We have
agreed to limit the ability to file motions to dismiss the relator
to the government, eliminating the p0551b111ty of defendants moving
to dismiss. However, the 90 day period within which the government
could file such a motion is insufficient. We understand that it is
preferable for the motions to be filed early in the lawsuit rather
than later, aftar the relator has part1c1pated in the suit.
However, we urge the Committee to adopt a more workable limitation,
as set forth in the Substltute, s0 that the government will have an
opportunity to acquire essential evidence regarding the relator’s
status, e.q., whether the relator learned of the information from
an active investigation, and, if not, whether he otherwise can
proceed as a relator. Either 1nvest1gatlon or discovery, or both,
will be necessary. Such a procedure causes no prejudice because,
during the early st-age after filing a qui tam case, the relator
typically does not invest significant resources in the litigation.

Moreover, the Department’s time and limited resources
following the filing of the complaint should be used to investigate
whether the defendant has committed a fraud and whether the
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government should intervene. Once those decisions are made, the
government then can turn its attention to determining whether a
motion to dismiss the relator is appropriate.

c. Basis for Dismigssal: The current language of the
bill would bar only relators who learned substantially all of the
facts underlying . the material allegations from active
investigations or the news media. We suggest additional language
to extend the bar tc¢ those who learned the "basis" for those
allegations from the public sources listed. This is meant to
clarify that relators’ attorneys who simply fashion their claims in
legal language that differs from that used by perhaps non-lawyer
government investigators (or made public by non-lawyer reporters)
cannot avoid the bar if the basis for those claims was learned from
those sources. (Substitute, Sec. 3(4)(ii)) We urge you to include
this language.

d. "Fraud" Investigation: 1In its present form, the bill
would bar suits only whiere the relator learned of the facts from an
active and ongoing '"fraud" investigation, which is an unduly narrow
provision. Investigations cannot be easily 1labeled "“fraud"
investigations at the early stages -- we investigate allegations
that could give rise to a finding of fraud, depending upon the
evidence developed. The touchstone should be whether a-government
inquiry into the mztters alleged in the gui tam suit is pending,.
whether or not that inquiry is termed a “fraud" investigation.

Similarly, although the current language does not include
Paudit", the government’s inquiry into allegations of fraud
typically begin with a government audit. Whether a particular
government action .s called an "audit" or an "investigation" is
often just a matter of nomenclature. Audit action without any
separate inquiry termed an "investigation" often constitutes the
entire basis for a False Claims Act case. Thus, an active audit is
government action on the matter just as an investigation is
government action (and, under the Substitute as well as the Senate
bill, if the government does not take action and the audit is
clcsed, & qui tam suit can be filed). We urge the Committee to add
"audit" to the existing language in section (6) (A) (i) (I), as does
the Substitute.

e. Proceecings to_which the government is a party:
Section 3 of the bill does not bar the relator who derives his
information from a filed criminal indictment or information or
other proceedings to which the United States is a party. This bar
is necessary becaus2 there may be no formal investigations pending
once criminal charges have been filed, even though the Government
intends to proceed c¢ivilly once the criminal action is conrcluded.
Moreover, a relatcr who derives his information from the
governrment’s proceeling but adds nothing to the government’s case,
has no legitimate basis for recovery. . We suggest language to
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address this oversighz. (Substitute, Sec. 3, (e)(4)(i)(a) and
(e) (4) (ii) (I)).
f. Goverpment Employees:
1. Exclusjong of certain employees. As mentioned

above, under the bill, only DOJ employees and employees of the
orffices of Inspectcrs General are barred from becoming relators.
(Sec. 3, (e)(6)(C)). This exclusion category should also cover
federal employees whose responsibilities include the detection and
investigation of freud (investigators, auditors, agency contracting
personnel and attornaeys), as set forth in the Substitute at Sec.
2(5) (E). These enployees are not confined to the Offices of
Inspectors General but include auditors who are charged by law with
the responsibility of auditing for potential fraud and abuse. For-
instance, the Defense Contract Audit Agency audits both DOD
procurements and selected agencies’ contracts, has subpoena
authority as well as document inspection authority pursuant to
contract, and conducts audits of government contracts, contract
proposals, and other contract actions. DCAA, furthermore, is
charged with the respcnsibility to report suspected fraud to the
Office of Inspector General. Similarly, the General Accounting
Office is charged kroadly by statute to investigate "all matters
relating to the receipt, distursement, and use of public money" and
assist the Congress in obtaining irnformation about federal
expenditures. 31 U.S.C. § 712.

The Substitute would also exclude agency contracting personnel
from those eligible to file qui tam suits. Contracting personnel
are the employees who are the most familiar with the award and
administration of a contract, and thus often the government
employees most familiar with a contractor’s practices, including
its negotiations, charging of costs, and production or delivery of
the procured items or services. Thus, they are among those most
likely to uncover procurement fraud and be responsible for deciding
to initiate fraud investigations. Likewise, attorneys employed by
government agencies also are charged with the responsibility to
pursue, and to refer to the Department of Justice, allegations of
fraud in connection with government contracts and programs.
Attorneys, of cours2, are also under an ethical obligation not to
profit personally based on information belonging to their clients.

Without the expanded exclusion, the same government employees
wro are given the rasponsibility to decide whether the government
should open an investigation and pursue fraud claims could profit
personally if they decide not to do so. This would create
disincentives for tae government to investigate fraud and obvious
conflicts of interest. We also are concerned that criminal cases
could be jeopardized because government employee witnesses would be
subject to impeachment based on their financial interests in the
outcome of the fraud investigation.
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2. 3yits based on jnformation learned in_the course
and scope of government employment: The bill’s current language
does not correct a potential problem of the laundering of
governmental employees’ information to others outside the
government. We urge the Committee to correct this significant
loophole by barring suits based "in whole or in part, upon
information obtained in the course and scope of federal
employment." (Substitute, Sec. 3, (e)(S)(A)) '

3. Continuing obligation to disclose:

The bill requires full cooperation but does not provide for the
continuing obligation of the government employee to disclose
information obtained after reporting the fraud. (Sec. 3,
(e) (6) (A) (i1) (IT1)). This provision, as set forth in the
. Substitute, is necessary to ensure that the employee does not

withhold relevant information in order to pursue a personal claim.
(Substitute, Sec. 3(5) (A)(2))

4. Extension of 12 month period:

The bill does not allow for any extension of the 12-month period in
which the government may file suit after disclosure by the
government employee. The Substitute reduces the extension period
to 12 months upon notice to the relator. (Substitute, Sec. 3,
(e) (5) (A) (B)) This extension period is necessary because it is
very difficult to predict the complexity and duration of an
investigation. A total period not to exceed 24 months is wholly
reasonable.

5. obligation of government employees to report
fraud: We have added language to the Substitute to make clear that

notwithstanding the ability of a government employee to file suit
under section 3730 where that employee has satisfied the
requirements of the statute and is not otherwise excluded, that
nothing in the statute is intended to eliminate or lessen the
employee’s independent and existing obligations to report fraud.
(Substitute, Sec. 3, (e) (5)(F)) For example, Executive Order 12674
(April 12, 1989) and federal regulations (5 C.F.R. § 2635.101)
require that every ¢overnment employee must disclose “waste, fraud,
abuse and corruption to appropriate authorities." We would expect
that the legislative history should clarify this point further.

g. Protection of Information_in Support of Motions to
Dismiss: The bill does not afford the government clear protection

for its investigative information supporting its moticns to dismiss
a relator. Hence, our entire investigative file can be disclosed
to a defendant, endangaring a subsequent False Claims Act case. We
suggest a revision to protect against such a disclosure by keeping
the motion to dismiss and supporting information under seal. The
motion itself may be disclosed to the relator, although the court,
in its discretion and where the interests of justice require (for
instance, where disclosure of investigative information would
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compromise an active investigation or would reveal classified

information), may limit disclosure of the supporting evidence.
(Substitute, Sec. 3, (e)(6))

3. Extension of the Investigative Period to 120 Daye:
Although we appreciate the bill’s extension of the investigative
period from 60 to ¢0 days, we would urge an increase to 120 days.
(Substitute, Sec. 2) In our experience, the 60 days is simply
insufficient to conduct the investigation required in these
typically complex, fact-intensive cases. For example, agency
Inspectors General often issue Inspector General subpoenas for
documents, or we issue Civil Investigative Demands. Depending upon
the company’s compliance, the process of obtaining and reviewing
the documents can consume months. Witness interviews or testimony
pursuant to CIDs are generally also necessary, which consume
additional time. Significantly, many cases are delayed because of
the pendency of a parallel criminal investigation and premature
decisions on intervention caused by gui tam deadlines can seriously
disrupt the criminal proceeding. While 90 days is an improvement
over the current 60 day period, 120 days is not unreasonable and is
a more realistic measure of the minimal time required <to
investigate a fraud case.

4. Provisions Relating to Actions Barred and Qui Tam_ Awards:
The bill amends § 3730(d) to allow 15-25% of "all of the proceeds
of the action or settlement®, dropping "of the claim®. (Sec. 4)
Arguably, this would allow relators to obtain shares of non-fraud
recoveries {where the government elects not to pursue the fraud
claims, but resolves them as a matter of contract).

The qui tam statute and the diversion of federal funds to the
private citizen have historically been justified by the compelling
need for information about fraud against the government. There is
no similar justification to allow the private plaintiff a share of
taxpayer dollars for providing information about a contract
dispute, where the government is entitled only to compensatory
damages (as opposed to False Claims Act multiples and penalties)

and will not be made whole if up to 30% of that must be diverted to
a relator.

5. Waiver of Private Right of Action: Given the definition
of "person" in sec:tion 5 of the bill, we do not think it is enough
tc rely on the legislative history to clarify that the waiver
section deals only with private parties and is not intended to
affect the rights of the Government. We prcpose a change in the
language. (Substitute, Sec.4, (2))

_ 6. "person" Definition: Based upon discussions with
cubcommittee staff, we had understood that the relator’s status
should be defined by that of the person who provided the
information. However, the bill does not amend the Jlanguage
accordingly. The Substitute would preclude a third party, for
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exanple, recovery where the individual providing the underlying
information is otherwise barred, as would be the case if that
latter person were criminally convicted for the underlying fraud.
31 U.S5.C.'§ 3730(4) (3). (Substitute, Sec. 6) We believe that this
should be clarified in the bill.

7. Statute of Limitationg: We support the equitable tolling
of the six-year statute of limitations contained in the bill; this
provision is consistent with the law providing for equitable
tolling of fraud and other tort actions during the period when
discovery of the fraud or tort has not occurred and is also
consistent with the six-year equitable tolling of the general
contract statute of limitations in Title 28 of the U.S. Code. The
DOJ had obtained favcrable case law under the pre-1986 6 Year
statute of limitations to the effect that the government had 6
years from its discovery of the fraud to file suit. The 1986
Amendments essentially cut this back to allow only a 3 year tolling
period. The amendmant will certainly improve the DOJ’s ability to
assert the government’s claims and recover our losses. We do not
object to the addition of the ten year statute of repose.

8. CID Authority: While we support the concept of amending
the CID statute to extend the Attorney General’s authority to other
officials within the Department, we believe that the statute shoulad
provide that the At:orney General'’s authority may be exercised not
only by an Assistant Attorney General, but officials above the
Assistant Attorney General, that is, the Associate and Deputy
Attorneys General. The Substitute accomplishes this result.

9. Retroactivity: We regret that the bill does not expressly
make the 1986 and 1988 amendments retroactive. Wwhile the district
courts have generally applied the 1986 amendments (including
increased damages and penalties, lower burden of proof, etc.)
retroactively, two courts of appeals have disagreed, and thus, the
state of the law is unclear. The amendment is necessary to make
clear Congress’ intent so that additional resources are not
consumed in litigatiing this issue. A number of large cases are
still pending which include damages for conduct occurring pre-1986,
and millions of dollars are at stake.

The bill also makes the statute of limitations amendment
prospective only. Since the courts have held that amendments to
limitations periods are procedural and may ke immediately applied,
as a matter of law this amendment can be wmade retroactive. Given
the extreme practical difficulty in applying two different statutes
of limitation to claims in the same case depending on whether they
arise before or after the date of the amendments, the change to the
limitations period should be made retroactive. The Substitute
makes all of the amendments retroactive.

10. Reporting: The current bill imposes an even more onerous
reporting requirement than the original S. 841. (Sec. 9). Many of
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the categories of data (e.49,, nature and number of investigaticns
and "related proceedings" (A), and results achieved, including
wrelated recoveries" (F;) are so vague as to be impossible to
satisfy, and would require us to disclose nonpublic information
concerning existing investigations that would prejudice our ability
to bring False Claims Act cases based on that information. We
neither maintain nor do we have the mechanisms to collect much of
+he other data listed in this section. We have drafted a reporting
crovision which can be satisfied without unduly affecting our
resources adversel; (Substitute, Sec. 9).

We believe the ongoing discussions that we have had with
rembers of the Senate Judiciary Committee have been most

productive. We look forward to working with you further on this
important bill.

Sincerely,

Sheila F. Anthony
Assistant Attorney General

Attachment

cc: Honorable Orrin Hatch
Ranking Minority Member

Honorable Howell Heflin

Chairman

Ssubcommittee on Courts and
Administrative Practice

Honorable Charles Grassley
Ranking Minority Member

T
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A BILL
Tn amend chapter 37 of title 31, United States Code, relating to
false claims actions, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled, ‘

SECTION 1. SHORT TITLE.
This Act may be cited as the "False Claims Amendments Act
of 19%3".

SECTION 2. TECHNICAL AMENDMENT TO SECTION 3730(b).

Section 3730(b) of title 31, United States Code, is amended
by striking the number "60" whenever it appears and inserting
wi20".

SECTION 3. JURISDICTIONAL BAR FOR CERTAIN ACTIONS INCLUDING
ACTIONS BASED ON INFORMATION OBTAINED IN THE COURSE AND SCOPE OF
FEDERAL GCVERNMENT EMFLOYMENT.

Section 3730(e) of title 31, United States Code, is
amended--

(1) by deleting subsection (e) (4) in its entirety, and
by substituting the following:

"(4) The Court shall dismies the person bringing the action
on motion by the Government and such person shall not share in
any recovery oktained under section 3730(d) (1) if:

(i) on the date of the filing (a) there exists a filed
criminal indictment or information or an active
investigation or audit by the Government into substantially
the same matters as set out in the complaint, including an
investigation or audit into matters disclosed and accepted
into the Department of Cefense’s Voluntary Disclosure
Program or any other voluntary disclosure program
established by the head of an agency or department of the
United States Government, and (b) any new information
provided does not add substantial grounds for additional
recovery beyoad those encompassed within the Government'’s
existing indi:stment, information, investigation or audit and
(c) the Government’s indictment, information, investigation
or audit was not initiated based on information provided by
that person, voluntarily and prior to filing the action, to
the Government, or to a news media or congressicnal source
‘of the information to the Government, or

(ii) such perscn learned the basis for substantially all of
the material allegations contained in the action from
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(I) an active investigation or audit by the executive

branch of Government, a filed criminal information or

indictment, or a proceeding to which the Government is
a party; or

(IT) a news media report, congressional hearing or
report, cr congressional investigation, if within 60
days of issuance of such news media report or
congressional hearing, or completion of such
investigation, the executive branch of the Government
coprmencec an active investigation or audit of the facts
containec¢ in such hearing, report or investigation.

(2) Subsectior (e) is further amended by adding the
following new subsections (e)(5) and (e) (6)--

"(5)(A) The court shall dismiss from the action the person
bringing the action on motion by the Government where the action
brought urder subsection (b) is based, in whole or in part, upon
information obtained in the course and scope of federal
employment, unless all of the following has occurred:

"(1' Such person, before bringing an action--
"(i) where the employing agency has an
Inspector General, such person disclosed irn
writing substantially all material evidence
and information that relates to the alleged
violation that the person possessed to such
inspector general, and notified in writing
such person’s supervisor and the Attorney
General of the disclosure under this
subparagraph (a)(i); or

"(ii) where the employing agency does not
have an Inspector General, such person
disclosed in writing substantially all
material evidence and information
that relates to the alleged violation that
the perscn possessed to the Attorney
Gzneral, and notified in writing the person’s
supervisor of the disclosure under this
subparagraph (a)(ii); and

" (2) Such person, before bringing the action,
disclosed to the persons set forth in (A) (1) (1) or (ii) all
material evidence and information which came to the person’s
attention after the initial disclosure and fully cooperated with
the Attorney General and other officials in the Government’s
investigation of the alleged violation, and
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" (3) Eighteen months (and any period of extension
as provided for under subparagraph (B)) have elapsed since the
disclosures of infcrmation and notification under either
subparagraph (A) (1) (i) or (ii) were made and the Attorney General
nag not filed an action based on such information.

"(B) Prior to the expiration of the 18-month period
described under sukparagraph (A) (3) the Attorney General may
provide written notice to the person who has disclosed
information and provided notice under subparagraph (A) (1) (i) or
(1i) that the Attorney General has elected to extend the 18-month

period for an additional 6 months.

*"(C) For purposes of subparagraph (A) (1), a person’s
supervisor is the officer or employee who=--

"(i) has supervisory authority over such
person; and
"(1i) such person believes ls not culpable
in connection with the violation upon which
the action under this subsection is based,
and
"r/iii) is in a positioen of the next immediate
non-culpable supervisor of such person.

(D) A verson who is dismissed from an actien under
subsection (e) (5) shall not share in any recovery under section
3730(d) (1) .

"(E) No employee of any investigatory or audit agency
of the United Statss Government, including, but not limited tc,
an Office of Inspextor General, the Defense Contract Audit
Agency, the General accounting Ooffice, the Department of Justice,
nor persons whose responsibilities relate to contract award or
performance, nor any individual acting as an attorney for the
United States or any ~f its agencies shall be eligible for an
award under subsecticn (4).

»(F) Nothing in this Act shall derogate frcm the
obligation of a federal employee, imposed by law or otherwise, to
disclose fraud to the appropriate authorities.

"(6) The Government may move to dismiss an action under
subparagraph (e) (4) (i) prior to a date that is 60 days after the
complaint is unsealed and served upon the defendant pursuant to
subsection (b)(3), and later for good cause shown. The
Government may move to dismiss an action under subparagraph
(e) (4) (ii) prior to a date that is 120 days after the complaint
is unsealed and served upon the defendant pursuant to subsection
(b) (3), and later for good cause shown. Any person bringing a
civil action under subsection (b) shall be provided an
opportunity to cortest a motion to dismisg under subsection (e).
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Any motion to dismiss and supporting information shall be filed
under seal and shall not be disclosed to the deferdant. The
court may, upoen the Government’s request, restrict the access of
the person bringing the civil action tc evidentiary materials
filed in support of a notion to dismiss as the interests of
justice require. Where a motion to dismiss is based upon
subsection (e)(5), it shall be the burden of the person bringing
the civil action tc demonstrate that all of the conditions set
forth in subparagraphs (e) (5) (A) (1) through (3) have occurred.

SECTION 4. PROVISICNS RELATING TO DISMISSAL, PRIVATE WAIVER OF
RIGHT OF ACTION AND' RELATOR’S SHARE.

Section 3730 of title 31, United States Code, is amended--

(1) in subsection (b) (1) by striking the last sentence

and substituting the following: "An action brought under this
section, including an action in which the United States has
declined to intervene, may be dismissed only if the court and the
Attorney General give written consent to the dismissal and their
reasons for consenting."

(2) and by further amending subsection (b) (1) by
adding the following a2t the end thereof: "A private person may
waive or ralease a rigat of action under this subsection (o) only
as part of a court approved settlement of a civil action brought
under this section.';

(3) in subsection (4d)(1)~--

(A) in the first sentence--

‘i) by striking out ",subject to the second
sen-ance of this paragraph," and
(B) in the third sentence by striking out “or the
second sentence"; and
(C) by striking out the second sentence and
substituting therefore the following: "If the
per:son bringing the action is not dismissed urder
gubsection (e) (4) (1) because the person provided
new information that adds substantial grounds for
additicnal recovery beyond those encompassed
wit1in the GCovernment’s existing indictment,
information, investigation or audit, then such
person shall be entitled to receive a share,
pursuant to the first sentence of this paragraph,
only ¢f proceeds of the action or settlement that
are attributable to the new basis for recovery
rhat is stated in the action brought by that
person."”

SECTION 5. WHISTLEBLOWER PROTECTION.
Saction 3730(h) of title 31, United States Code, is
anended--
(1) by striking out "(h)" and inserting in lieu thereof
"(h) Whistleblower Protection.--(1)"; and
(2) by adding at the end thereof the following new
paragraphs:
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"(2)(A) In any action brought by an employee under
paragraph (1), the employee shall be entitled to relief if, based
upon a preponderance of the evidence, the employee demonstrates
that a lawful act described under paragraph (1) was a
contributing factor in the action by the employer against the
employee that is alleged in the complaint.

" (B) Notwithstanding subparagraph (A), an enployee who
brings an action under paragraph (1) shall not be entitled to
relief if the emplcyer demonstrates by clear and convincing
evidence that ths employer would have taken the same action
against the employee in the absence of the lawful act
that was a contributing factor described in subparagraph (A).".

n(3) For purpcses of this subsection, the term "employer"
includes any defencant in an actien brought under section 3729,
put does not incluce the United States Government."

SECTION 6. DEFINITION OF PERSON,

Section 3730 of title 31, United States Code, is further
amerded by inserting at the end thereof the following new
subsection:

n(i) Definition.--For purposes of this section, the term
'person’ means any nhatural person, partnership, corporation,
association, or other legal entity, including any State or
political subdivision of a State. The rights of any person under
this section shalil be the same as those of the natural person
providing the information underlying the action.

SECTION 7. STATUTE OF LIMITATIONS.

Section 3731°b) of title 31, United States Code, is amended
to read as follows:

"(b) (1) A civil action under section 3730 may not be
brought more than 6 years after the date on which the violation
of section 3729 is committed.

"(2) For the purpose of computing the period described
under paragraph (1), there shall be excluded all periods during
which facts material to the right of action are not known and
reasonably could not be known by the official of the United
states charg=ad with the responsibility to act in the
circumstances."

SECTION 8. AUTHORITY TO ISSUE INVESTIGATIVE DEMANDS,

Section 3733 of title 31, United States Code, is amended--
(1) in sabsection (a) (1) in the matter following
subparagraph (D), second sentence, by striking ",
the Deputy Attorney General, or an Assistant
Attorney General";

(2) in sabsaction (h) (€) by striking out ", the Deputy
Attorney General, or an Assistant Attorney

General";

(3) by inserting at the end thereof the following new
subsection:

VY
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"(m) The authority of the Attorney General in
this saction 3733 may be exercised by the Deputy Attorney
General, the Associate Attorney General, or an Assistant Attorney

General."
SECTION 9. ANNUAL REPORT.

Section 3730 of title 31, United States Code, is further amended
by inserting at the end thereof the following new subsection:

"(3j) ANNUAL REPORT.-- No later than 6 months after the date
of the enactment of this Act, and at the end of each fiscal
year thereafter, The Department of Justice shall report to
the Committee on the Judiciary of the Senate and the
Committee on zhe Judiciary of the House of Representatives
concerning --

(A) the nunmber of qui tam actions brought for
violatioas cf section 3729;

(B) the number of qui tam actions brought for
violations cf section 3729 in which the Government has
elected to frroceed;

(C) the number of qui tam actions brought for
violations of section 3729 in which the Government has
elected not to proceed;

(D) the total amount of recoveries obtained for
violations of section 3729 in qui tam actions;

(E) the amount of recoveries obtained for violations
of section 3729 in qui tam actions in which the
Government elected not to proceed;

(F) the amount awarded to persons pursuant to section
3730.

SECTION 10. APPLICABILITY AND EFFECTIVE DATE.

This Act shall apply to all cases pending on the date of
enactment, and to all cases filed thereafter. All other
amendments to the False Claims Act since 1986, tc the extent they
are not repealed by this Act, shall apply to all cases pending on
the date of enactment of this Act, and to all cases filed
thereafter, includiing the following: Pub. L. No, 99-562, §§ 1-
6(a), Oct. 27, 1986, 100 Stat. 3153; Pub. L. No. 100-700, §9,
Nov. 19, 1988, 10z Stat. 4638; Pub. L. No. 101-280, § 10(a), May
4, 1990, 104 Stat. 1¢2.
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Pebruary 2, 1994 )

Unitod States Senats
224 Dirksea Office Buildiag

Washingtos, DC 20510
Desr Mr. Chairman:

hmwmﬂmwﬁthwmmxuhmufmhwmm
mnmmsmcm.ymamna)mmmmmxm.m.
and with Sen Heflin, to address possible fusther chavges to §. 841, the Fulse Clainw
Amendmexts Act of 1993,

{t i mry hope thut the issues raised in my letter can be resolved priot to
considecation of the bil by the full fudiciary Committee. Ig the event that is not possible,
ucm.lwuudywwu;vmmeyeimmcMneudoﬂaWw
the bill at the Exseutive Mesting at which it is ultimately considered.

Plesse fesl free to call me directly regarding this legislation, or te put your saff in
touch with Adsm Eisgrau, my Committes counsel, at 224-3918,

Attschment
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Februssy 2, 1994
Hoporsble Charies B. Grissley
United:States Senate
139 Hart Offive Building
Wasbingwon, DC' 20510
Duaz. $emator Grassiey:

Whils ko Californin over the winter recass, I had the opportuaity to spoak with a
aumber of constituents invoived i both the costructisg and cltrus commmmunities regarding
S. 841, your "False Clains Amendments Act of 1993.° Ths legisiation, I'sx pleased to
say, iz geneally highly regardid In thove quarters. Both industrics, however, zked that
Icupfpﬂynﬂwkmlmwuhmtom,ifmm:m-ofw
termaining concerns.

First, as you know' froza your work i the Cowts Subcommiites this fall, sitrua
growers believe it mrmtoclnwmmrduChImAawmmum
intended to encompasy "rverse hypotbetical claims® arising under sgricultuml marketng
orders. They soek ibe sanss clurification in the Seuato provided by the House in tha 1024

| believe that the statuts should be clarified in this regard and can be narrowly
modifisd without undermining its philosophical inegriry. Rather than offer aa ameadment
to the bill in an Exscutive Mecting, however, [ would prefer to work with you to develop
mutusily scceptable langliage in the aesr term,

m:mdwwmmmWthmcm
Act oceds to be streagthened in severa] respects ot sccomplished by 5. 841,  the
substitute leglsiation crafted by tie Courts Subcommiitee, Specifically, their contirued
concerns relate to: :

(1) the abilky of government crployess outtids the Departmunt of Justice and
Inspector Grnerals' offices to filo false ohim; sctions;

(2) tb'dwumemmudm&amayowabo
participsto is fhaud; and

(3)  suits brought by relators which raise the sume issues as thoss presented by
information already voluntarily disclosed to the government by defendants,
or otherwise: known.



Hou. Charies E. Gramisy R
Fobeussy 2, 1994
Pags Two

Beoause [ do mot yet ienow ensugh about the intent end potential impect:of:the-
changes t your legislatian proposed by the conimctors’ coalition,-| tske:no-position-on:
the merits of thelr raquests at this time. [ am sager, however: to° -your invitation-
to talk together and leok forward to our meed Adam Bisgreu, counmel,.

meeting. r Y
wlnnmtowﬂﬂﬁlwgmﬂtvmmtmIwmhmhlhlnudxo

18 the imterim, thenk you sgain for your courteous and geserous. offer to defer-
ceniderstion of 8. 841 until the next Judiciary Committoe Executive Mosting: sfter

February 3rd.

¢s:  Chairman Joseph R. Biden, Jr.
Comymittee on the Judiciary ,

Chairmoun Howell gdlu & %. -
Subcanumittee on (ourts A o é ) al—
Administrative Prctice | ( / .
Committee o1 the Tudiclary Ll Aatl it , W

Y R N

TF
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'the Honarable Joseph Biden

Chsiraan -

Conwnittss ca the Judialary

United States Sesto

Washisgten, DC 20510

Deer Mr, Chainoan:

We are writing 20 you ¢ §. 841, a bl recestly farvacebly by ke

Senste Subcummities on Cours and dminisisative Practico, would make certaln
g the gy fem provisioms of the Federsi Civd Fale Clms Act.  W¢ a0 swate

changes
shat this Uill hes beea plced c3 the full Coxmnittes ngeada for mark-sp ea Thumdey.

um«w:ms«ﬂwcmnwmmmmwun
mlmumdpmzmmm,mmminzmwdhwm 1t kay
wm&uﬁmarm“dmwmmmhm We
are sware of Duny capcerms with (he proposc reforms of the Comnmittes rubstiute, It

ummmumuotuwomdmmachuwhbhwmmbm
resches 1ha Seants ooy, We would very much ks the oppertanity to explore same
unrosoived istuss in grener detsil and woeld respectiully ask that you hold off

tomporsdly an agy furthue getion o the olL

Wow:h:umohhemmmiommmmdmto
watk with you scd Senstor Grassley @n thus isus (0 fiad s satisfcagry compronss.

Wa appreciate your e and consigeration i3 (s mener.

i fincerely,

SR T IR (e A
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February 1, 1994

The Honorable JenaLo: Joseph Biden, Jf.. Chalirman

The Honorable §enatog Oxrin Hateh, Ranking Minoyity Nember
Comsittee on the Judiclary

Unitad Btates Senate

Wllhlnﬁ!bﬂ, D.C. 20510

fesr Jos and Orxzint

We undezstand that in the noar guture the Judiclazy .
Comittse will ccnsider S, 841, a bill to make certaln changeg In
the qul tam provislon of the Fedexal Civsl False claims Act.
gecause this issce has an important impact on the fedexal
ag uiltsxon process, we would like to share our views with you at
this time,

AB you know, tha Administration has emphssizaed the
Importance of accuisition reform legislation &8 a key elemant of
the “reinventing govarnmant® initiativa, WwWa have been urged by
representatives of both the publl{c and private sectocs to include
qul tem raform in ths legislatjon. In view of the initiartives
that have been undertaken by the Judiciary Committee, however, LT
would be our preferenca to work with you in dOanoYihC
appropriate chanjes to the legislation. Accopdingly, we
respactfully request that you consider the following
racommendations. These recommendations are based upon our view
as to how best t9 fulfill the purposes of the qui tam provisions
in the context of comprehensive acquigition reform.

Pirat, we sre Sonacerned 4DOUS the reletianship bstween qui

’ tam and voluntary disclogure. Under the curront law, @ven when
companies maka voluntarcy disclogures of possible wrongdoing under
a formal governmgnt voluntary disclosure progtam, @ qui tam suit
nay still be filed covering the same jnformation as provided in o
voluntsry disclosury. 1In such circumstances, & qui tem relacar
could recover oae quarter sf the muney due fo tha government.
This means that funcs due to th@ Taxpayers would b¢ divarted Lo A
private {ndividual even though the information was intitially
disclcsed by a company, rather than the individual. Tho
legisletion should nake it clear that such a recovery ls not
authorised.

Second, we are concerngd about the fact that the curgent law
has been interpretad to parmlt employees to flile suits besnd on
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{aformation quined theough theis government enployment. public
ofticials Ows their loyalty tO the government. there are
significant ogportunittn- tor individuals toO disclese informatsion
about fxeud, wagte, and apuse tO the Inspoctoer General, the
General Accounting office, and Cohgress. The very large
financial rewsxds available in qui tam suits gives goveznment

gor private gain. P!rnlttini a government employee tO receive &
bounty as & qui van relator (s d sane
gervices, since tha government sxployes has already goceived his
governmant pay tor properly acting on information 48 L0 posgidble
¢raud he My gecei/a. WO ghould put 8 conplete end to qul tam
suits by government employeed vhea they gain the informatlon [Q¥
the suit from thelr government enmploymens.

Thizd, we &xe comeernad about the relationship betwean the
False Claims Act and tha Contract plsputes AcCt. yndex the
- Contgect Disputes Act, disputes batwaen the Government and
contractors are rescived in a spccialxzqd fogum - elther the
Court of Federal Claims or an agency board 6f contzract appeals.
when a Felae claims Act cdse is tiled, howaver. the matcar,
including any related contract dispute, goes golely to o Fedecal
district court. Ve urge you to provide an appropriate meand tor
removing contract dispute matrers to the Court of redaral Claims
or the agsacy poa-ds of contract appeals.

fourth, we are concaxned that under present law, &n active
paczicipant in 4 fraud scheme cdan cecaiva a full gul vam reward.
Federal courts should be given the diseration tO reduca the
reward warned by & qui tam relator when the relator pagticipatad
in the fzaud.

We urgd you te take these concerns into sccount prior to
ceporting eny lecislarion cancepning tha qud tam provisions of
che Felsw Claims Act. We sppreciete yous considexation of out

vievs.

siacexely,
Lapay SV &M
Bob Smith
ranking Menmber
on Dafenswe Subcommittes oOn pafense
Technolofy, Acquisition Technology. Acquisivion
and Induscrial Base and [ndustrial Base
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The MHonorable Joseph Biden
Chaizman

Comuittee on the Judiciary
Danited States Senate '
Washington, DC 20510

Dear Mr. Chairman:

We are writing regarding S. 841, a killl under econsideration
by your Committee, which would make certain changes in tke gui
an provisions of the Federal Civil False Claims Act (FCA). we
would like to take this opportunity to bring a few of our
concerns to your attention as the full Judiciary Committee
considers FCA reform in the context of S. 841.

As you are aware, this matter was carefully considered in
the report of the Section 800 Panel, a group of distinguished
ovarnment procurement authorities that was statutoxily created
by PL 101-510, the FY93 Defense Authorization bill.

In addition to recommendations on acquisition reform, the
Section 800 Panel made important suggestions regarding needed
changes in FCA. It is our hope that we can come up with a
compronise on FCA reform which incorporates some of the Panel’s
recommendations.

It is our understanding that the Department of Justice (DOJ)
1s now circulating its own draft of proposed changes to the gui
tam provisions. While the DOJ draft recogniges some of the
concarns of *he Saction 80C Panel, we beliave that its
reccmmendations can be improved. Major concerns with the DOJ’s

proposals remain:

. Any bar on gmi tam suits following a voluntaxy
disclosure should be jurisdictional, not based on a
government motion alone; and such a bar should operate
whaen the disclosure is made;

. The categories of goverament employees who cannot file
suit is woe marrcwy 4t should include government
employees involved in investigations, audit, or
contractor oversight;

Sum Ofco: Reg'vrel CHhcnx
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Page Two
The Honorable Jozeph Biden

. The proposed standard for lowering the raward for
dilatory relaters should not bes subjective, as the DOJ
draft suggests. It basis its judgenent on & relator’'s
state of mind. An objective standard, gsuch d@s "with

the effect of increasing damage to the governmment, *
would De much easier for a court to apply;

. The DOJ draft does mot grant discretion for sourts to
reduce remedies for relaters who participate in frauds:
the conduct of such relaters should be gubject to the
came review as the DOJ would provide for dilatory
realtozs;

. The veriod cf time 2or government reaction to a nuklic
disclosuze of possible fraud (sixty days) is too short;

. The Section 800 Papnel concerns related to potential
disproportiocate penalties under certain circumstances
and the need to maintain integxity of the Contxact
Disputes are not adcressed at all in the DCJ proposals.

We are interestad in finding sound and equitable compromises
on these issues and are prepared to work with your Ccmmittee to

reconcile our concerns with the legislation. We would like to
work with you to obtain the best possible legislation in this

impozrtant area.

Sincerely,

(2R R2R = T

Charles §. Robkb Bob Grzham

b H0RPLCPNZ TN XY TS/  p2i2h NOW P6-02-N
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U.S. Department of Justice

Civil Division
{ .

Office of the Assistant Atrorney General . : Washington, D.C. 20530
July 15, 1994

VIA FACSIMILE
' (202) 456-1647

Mr. Stephen Neuwirth _

Associate Counsel to the President _
0ld Executive Office Building, Room 128
Wwashington, D.C. 20501 '

RE: Falée Claims Amendments = Letter to Senator.Biggp

Dear Stephen: ,

- This letter will confirm the meeting ‘for next week on
Thursday, July 21, 1994, at 3:00 p.m. to discuss the
Administration’s policy concerning the pending Amendments to the
False Claims Act. This meeting, of course, is subject to being
rescheduled should conflicts arise for certain participants.: '

"In reviewing the proposed letter to Senator Biden setting out
the Administration’s position, I realized that the statistics set
out in the second paragraph of the second page were outdated. I
have amended this paragraph to reflect the updated statistics.

 Otherwise this letter should be jdentical to the last draft.
Attached. is the updated draft. ‘

Assistant Attorney General

Enclosure
cc: Jeremy Ben—-Ami - VIA FACSIMILE (202) 456-7028
-~ Ingrid Schroeder - VIA FACSIMILE (202) 395-3109 \
Stephen Preston - VIA FACSIMILE (703) 693-7278 S
~ Frank W. Hunger ‘ . '
Robert Brink
Amy Jeffress
Faith Burton
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Committee on the Judiciary INITIALS VL DATE: g/r6[\3_
United States Senate K :
Washington, D.C. 20510

‘Dear Mr. Chairman:

This provides the Department’s views on S. 841, the False
claims Amendments Act of 1993, as reported by the Subcommittee on
Courts and Administrative Practice: The Department supports the
Act’s goal of facilitating qui tam litigation to further augment

~ the Government’s war against fraud. We and the staff of the.
Subcommittee on Courts and _Administrative Practice have been
engaged in productive and worthwhile discussions aimed at reaching
a consensus on this legislation. Our discussions have been

. productive, and we have candidly exchanged ideas to refine the
areas of agreement‘ and disagreement. We believe that those
discussions have produced a markedly improved bill.

~ ' At the outset, let me reiterate this Administration’s strong
commitment to an effective and vigorous gqui tam mechanism. In a
" clear break with the policies of previous Administrations, we have
made a concerted effort to recognize the significant contribution
of relators and whistleblowers to the Government’s fight against
fraud. ' We have encouraged the Department’s litigators to make-
every effort to work cooperatively with relators to maximize the
Government’s recovery. We have scrutinized the legal arguments
advanced to ensure that, in protecting the government’s recoveries,
. we do not impair the incentives which are necessary to ensure that
relators come forward, especially. in light of the large personal
hardships many must endure in bringing these suits. The Department
and ite client agencies have dedicated enormous resources to the
investigation and prosqcution of these cases. '
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. our success in acquiring the evidence to support these cases

- and in 1litigating  them has been noteworthy. Ultimately our
aggressive involvement -- through investigation, 1it1gat19n'and
negotiation -- is the most important incentive for relators,
because when we succeed, they share in that success. As a result
of the 1986 amendments to the False Claims Act, the most important
" factorg in determining the outcome of . these cases are -the
government’s . active involvement in the development of the
investigation, its resolution of cases before a formal election is

made, and its decisions to intervene in matters and prosecute cases
.on behalf of the government and the relator. . o

Of the approximately $697 million recovered in gui tam actions
since the enactment of the amendments to the Act in 1986, about
$688 million (almost 99% of the total) has been recovered in cases
which the Department of Justice pursued, by negotiating a -
gettlement prior to intervention or obtaining a settlement or
judgment after it intervened and prosecuted the case. To date, in

- fiscal year . 1994, -the Department of Justice is on the verge of
recovering a record breaking $1 billion in False Claims Act cases.
So far in fiscal year 1994, $278 million of the recoveries have
come from gui tam actions. This follows a record breaking year in
1993 when the Department recovered $372 million in settlements and
judgments in civil fraud cases, of which $180 million was obtained
in gui tam cases. These results reflect the resources which the
government has devoted to these cases, including the 43,112
attorney hours which just the Civil Division of the Department of
Justice devoted to gui tam suits in 1993. This allocation of
attorney resources was augmented by the vast array of other
government personnel involved in these cases, including prosecutors
‘and civil attorneys in the Offices of the United States Attorneys,
and investigative, audit, and program personnel throughout the
government’s agencies.- '

In addition to the Administration’s demonstrated resolve to
give ' these cases the highest priority, in our discussions on
pending legislation we have made two significant changes in the
policies of the last Administration. First, we have agreed that .
motions to dismiss relators based upon the source of relators’
information should be made only by the government. This is a major
gain for relators. Under the current law, motions to dismiss. on
this basis can be made by defendants. In fact, as the current case
law reflects, almost all of the relators who have been dismissed on
this basis have been dismissed on motions made by defendants, not
by the government. - :

We believe that the decision whether a relator should be
allowed to.participate in a suit and share in the recovery is a
matter that is of primary concern to the government, and that,
.accordingly, it is the government that should decide whether such
a motion should be made, based upon the statutory criteria. Under
current law, defendants have too often made these motions simply as
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a routine 1litigation tactic to increase the expense and time
required for a relator to bring these suits. We have agreed that
this weapon needs to be removed from the defendapt’s-arsenal. In
doing so, we will measurably increase the inqentlvgslfor relators
to bring gui tam actions. . o ~

-3 -

Second, we have agreed for the first time that most government
employees should be allowed to bring gui tam suits as long as they
follow the reporting procedures provided and the government is

. given a reasonable amount of time to act on the fraud first. This
is a major reversal of the previous Administration’s opposition to
government employees bringing suit under.any circumstances.

We believe, however, that there are certain classes of
‘government employees whose duties are so integral to the decision -
making process in a fraud investigation that it is important to
ensure that their decisions are made solely.on the bagis of the
public’s interest.and that there be no taint of personal financial
motivations. This policy concern is acknowledged in the. pending
legislation which prohibits qui tam suits by government employees
who work for the Department of Justice and the Inspector General’s
Offices of the various agencies. We believe that this bar needs to
be expanded to other limited classes of government employees who
play an equally integral role in these decisions. ‘

We believe that the Department’s willingness to reverse the
positions of previous Administrations on the two major issues
discussed above amply demonstrates our agreement with the sponsors
of this legislation on the overall goal of strengthening the
ability of the government and private citizens to fight fraud
against the government. There are certain aspects of the pending
legislation, however, which we. believe should be modified “to
improve the statutory dgui. tam process. '

, The gui tam provisions create a mechanism by which private
citizens may not only assert claims against those who defraud the
government, but also effectively assert monetary claims against the
United States Treasury. The Department must assess and
occasionally challenge these claims. A major component of the
‘statutory scheme of the False Claimg Act is to provide private
financial incentives to individuals to bring these actions. While
the interests of the .United States in these actions obviously are
at odds with those of defendants, they are ailso sometimes
unavoidably in conflict with the private financial interests of the
relators as well. While we are committed to working with and
minimizing conflict with gui tam relators, it must be remembered
that in the end only Department of Justice attorneys are legally
and ethically charged with protecting the interests of the United
States. Some of the provisions included in the pending legislation
should be amended to better ensure that the interests of the
taxpayers of the United States are kept paramount. :
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Pursuant to our discussions with the Subcommittee, we prepared
a substitute bill that proffered certain changes to the
Ssubcomnittee’s draft proposal. We attach that substitute
("Substitute") (Attachment A), for your consideration and urge its
adoption in lieu of S. 841. o :

1. Government Right to Dismiss Certain Actions:

We are particularly concerned with the amendment to the public
disclosure bar (Sec. 3). We completely agree with the primary
legislative goals that: 1) only the government may move to dismiss
relators who have brought parasitic suits; and 2) such motions
should be filed early to conserve time and money by relators whose
cases will be dismissed so that other relators will be encouraged

to come forward. Other provisions of the bill will have the

~ opposite effect, however, and will undermine these goals: they

will simultaneously discourage relators from coming forward, and
will unnecessarily deplete the Treasury by -paying rewards to
individuals when the government would have. taken action‘without\a.

gui tam suit. :

Under the bill in its current form, a relator could file suit
and recover even if the relator had contributed nothing to an
ongoing and active government investigation or audit of the same

 matter. Dismissal of the relator would be allowed only if the

relator "first learned” all or substantially all the information
from a governmental investigation or from the news media. (Sec. 3, °
(e) (6) (A) (1)) - This provision unnecessarily disadvantages the
government, and thus the taxpayer, in the recovery process. The -
government may be put in the unfair position of having to split the

recovery with a private relator who has not contributed anything to

~ the case.! We urge the Committee to adopt language that would bar

) ! 7o jllustrate, suppose that the government commences an .
‘investigation of a government contractor based on a tip, and that
investigation proceeds as. the government gathers evidence of
fraud. The government prepares to indict and file suit against
the company. However, before it is prepared to do so, either a
news report is published discussing the government’s allegations

‘or the existence of the government’s investigation otherwise

becomes known (neither ie an uncommon scenario where large
contractors are under investigation). John Doe, who worked at
the company and was aware of the wrongdoing when it occurred (but
never reported it to the government) becomes aware of the
investigation and realizes he can file a gui tam suit, charging
the very same allegations as those already being investigated.

He would not be dismissed under the bill because he did not
vfirst learn" of the allegations from the investigation. Yet
this opportunistic relator has in no manner contributed to the

. government’s prosecution of the fraud.
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| recovery in this situation, regardless of where the pefson derived
the information, as suggested in the substitute bill.

one specific example of such noncontributing suits is the gui .
tam action that virtually mirrors a company’s voluntary disclosure
to the government. Our proposed revision bars an action where

. substantially the same matters have been disclosed and accepted
into an  established voluntary disclosure program and are the
subject of an active investigation or audit. These actions, which
do nothing more than make the very allegations that a company has
already disclosed and that the government is pursuing through an
existing ‘enforcement mechanism, add nothing to the government’s
anti-fraud effort. ' ' : ‘

 We also suggest. additional language at Sec. 3 (e)(4) (i) to
protect relators who bring valuable new information to the
government’s active investigation or audit, which significantly
increases the government’s recovery. Such a relator should be
authorized to recover where the new information provides
substantial grounds for additional recovery beyond those
encompassed within the Government’s ' existing indictment,
information, investigation or audit. (Substitute, Sec. 3,
(e) (4) (1)) The Substitute limits the relator’s recovery to the
vproceeds of the action or settlement that are attributable to the
new basis for recovery that is stated in the action brought by that
person." (Substitute, Sec. 4, (3) (C)) These safeguards would also
apply to gui tam actions which go beyond the matters revealed in a
company’s voluntary disclosure. Thus, where the gui tam action
alleges that the voluntary disclosure itself is false or fraudulent
or the action provides additional facts that are not substantially
the same as those disclosed, such a case would not be subject to
dismissal under this section.

_ Additionally, we are concerned that the bill does not protect
the person who reports fraud to the government before filing a gui
tam suit, while permitting suits by other relators who file suit
first but add nothing to the government’s knowledge. We would
correct this oversight with language to permit the relator who
alerted the government to file suit, even if the government, as a
result of the publicity of the fraud from the Congress or the news
media, opens . an investigation first. (Substitute, Sec. 3,

(e) (4) (1))

2 In our view, mere information in the government’s
possessgion should not bar a qui tam suit. If the government was
not utilizing that information in an active investigation or
audit or had closed its consideration of a matter, a gui tam suit
should be permitted. Ultimately, it would be up to the court to
decide if the government’s investigation was sufficiently active

_to bar the relator’s suit.
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Thus, the Department proposes language to better'accompllsh
several goals underlying this legislation. First, this language
would reward those who are sources of information in the_girst
place and voluntarily provide it to the Department or to a media or
congressional source before they file a case. -Second, our language
would encourage those with information about fraud to report it to
the government promptly, thus advancing the taxpayers’ interests
and maximizing our ability to develop and prosecute these cases. .
Without this encouragement, we are concerned that individuals would
wait to file their own lawsuits instead of coming forward, relying
on the argument that they did not "first learn of" the allegations
as a result of the investigation but on their own. Third, it has
‘been our experiencé that many relators and counsel find it in their
interest to report their information to the government before they
file to facilitate a working relationship and to validate the
information. We think that the bill in its present form will
discourage this process entirely, because it would allow witnesses
who learn of the investigation to recover and displace the original
source from recovery if 'they beat the’ original source to the
courthouse door in filing these suits. s

2. oOther Aspects of Dismissal Provision: )
_ a. Court’s Dismissal: We believe that as currently

drafted, the bill would improperly allow the court to exercise
discretion in deciding whether or not to dismiss actions under

" (e) (6) (A) (where the relator obtained substantially all of the
allegations from a government investigation or the news media ‘or
congress). The bill should explicitly state that the court "shall

" dismiss" the actions under these circumstances.

b. Period to Move to Dismiss the Relator: We have

. agreed to limit the ability to file motions to dismiss the relator .
to the government, eliminating the possibility of defendants moving
" to dismiss. However, the 90 day period within which the government
could file such a motion is insufficient. We understand that it is
preferable for the motions to be filed early in the lawsuit rather
than later, after 'the relator has participated in the suit.
However, we urge the Committee to adopt a more workable limitation,
as set forth in the Substitute, so that the government will have an
opportunity to acquire essential evidence regarding the relator’s
status, e.9., whether the relator jearned of the information from
an active investigation, and, if not, whether he otherwise - can
proceed as a relator. Either investigation or discovery, or both,
will be necessary. Such a procedure causes no prejudice because, .
during the early stage after filing a gui tam case, the relator
typically does not invest significant resources in the litigation.

Moreover, the Department’s time and 1limited resources
following the filing of the complaint should be used to investigate
whether the defendant has committed a fraud and whether the
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government should intervene. Once those decisions are made, the
government then can turn its attention to determining whether a
motion to dismiss the relator is appropriate.

-7 -

c. Basis for Dismissal: The current language of the
bill would bar only relators who learned substantially all of the
facts underlying the material allegations from  active
'investigations or the news media. We suggest additional language
to extend the bar to those who learned the "basis" for those
allegations from the public sources listed.. This is meant to
clarify that relators’ attorneys who simply fashion their claims in
legal language that differs from that used by perhaps non-lawyer
government investigators (or made public by non-lawyer reporters)
cannot avoid the bar if the basis for those claims was learned from
those sources. (Substitute, Sec. 3(4)(ii)) We urge you to include
this language. ' . ,

_ d. "Fraud" Investigation: In its present form, the bill
would bar suits only where the relator learned of the facts from an
active and ongoing "fraud" investigation, which is an unduly narrow
provision. Investigations cannot be easily labeled "fraud"
investigations at the early stages -- we investigate allegations
that could give rise to a finding of fraud, depending upon the
evidence developed. The touchstone should be whether a—government
inquiry into the matters alleged in the gui tam suit is pending,
whether or not that inquiry is termed a "fraud" investigation.

Similarly, although the current language does not include
naudit", the government’s inquiry into .allegations of fraud
typically begin with a government audit. Whether a particular
government action is called an "audit".or an "investigation" is
often just a matter of nomenclature. .Audit action without any
separate inquiry termed an "investigation" often constitutes the
entire basis for a False Claims Act case. Thus, an active audit is
government action on the matter just as an investigation is

. government action (and, under the Subgtitute as well as the Senate
bill, if the government does not take action and the audit is
closed, a gui tam suit can be filed). We urge the Committee to add
naudit” to the existing language in section (6)(a) (1) (I), as does
the Substitute. ' : ' ‘

. ‘e. . Proceedings to which the government is a party:
Section 3 of the bill does not bar the relator who derives his
information from a filed criminal indictment or ‘information or
other proceedings to which the United states is a party. This bar
is necessary because there may be no formal investigations pending
once criminal charges have been filed, even though the Government
intends to proceed civilly once the criminal action is concluded.
Moreover, a relator who derives his information from the
government’s proceeding but adds nothing to the government’s case,
has no legitimate basis for recovery. We suggest language to
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address this oversight.-'(Substituté, Sec. 3, (e)(4)(i)(a) and
(e)(4)(ii)(I)),, L T , A

f. Government Employees:

_ 1. Exclusions of certain employees. AS mentioned
above, under the bill, only DOJ employees and employees of the

Offices of Inspectors General are barred from becoming relators.
(Sec. 3, (e)(6)(C)). This exclusion category should also cover

- federal employees whose responsibilities include the detection and
investigation of fraud (investigators, auditors, agency contracting
personnel and attorneys), as set forth in the Substitute at Sec.
2(S) (E). These employees are not confined to the Offices of
Inspectors General but include auditors who are charged by law with
the responsibility of auditing for potential fraud and abuse. For
instance, the Defense Contract Audit Agency audits both DOD
procurements and selected agencies’ contracts,. has subpoena
authority as well as document inspection authority pursuant to
contract, and. conducts audits of government contracts, contract
proposals, and other contract actions. DCAA, furthermore, is
charged with the responeibility to report suspected fraud to the
_Office of Inspector General. Similarly, the General Accounting
Office is charged broadly by statute to investigate "all matters
relating to the receipt, disbursement, and use of public money" and
assist the Congress in obtaining information about federal
expenditures. 31 U.S.C. § 712. o

The Substitute would also exclude agency contracting personnel
from those eligible to file gui tam suits. Contracting personnel
are the employees who are the most familiar with the award and
administration of a contract, and thus often the government
employees most familiar with a contractor’s practices, including
its negotiations, charging of costs, and production or delivery of
the procured items or services. Thus, they are among those most
1likely to uncover procurement fraud and be responsible for deciding
to initiate fraud investigations. Likewise, attorneys employed by
government agencies also are charged with the responsibility to
pursue, and to refer to the Department of Justice, allegations of
fraud in connection with government contracts and programs.
Attorneys, of course, are also under an ethical obligation not to
profit personally based on information belonging to their clients.

~ Without the expanded exclusion, the same government employees

who are given the responsibility to decide whether the government

. should open an investigation and pursue fraud claims could profit

~ personally if they decide not to do so. This would create

disincentives for the government to investigate fraud and obvious

conflicts of interest. .We also are concerned that criminal cases

could be jeopardized because government employee withesses would be.

subject to impeachment based on their financial interests in the
outcome of the fraud investigation. - "
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: zuijw
and scope of government employment: The bill’s current language
‘does not correct a potential problen of the launde?ing of
'governmental - employees’ information to others ou§51Qe_ the
government. We urge the Committee to correct th}s significant :
loophole by barring suits based "in Wwhole or in part, upon
information obtained in the course and scope of federal
employment."” (SubStitute,_Sec. 3, (e)(5)(A)) :

: . 3. Continuing obligation to disclosge: _

The bill requires full cooperation but does not provide for the
continuing obligation of the government employee to disclose
'‘information obtained after reporting the - fraud. (Sec. 3,
(e) (6) (A) (ii) (I1)). This provision, as set forth in the
Substitute, is necessary to. ensure that the employee does not
‘withhold relevant information in order to pursue a personal claim.
(Substitute, Sec. 3(5)(A)(2)) :

: , 4. Extension of 12 month period: . '
The bill does not allow for any extension of the 12-month period in
which the government may file suit after disclosure by the’
government employee. The Substitute reduces the extension period
‘to 12 months upon hotice to the relator. (Substitute, Sec. 3,
(e) (5) (A) (B)) This extension period is necessary because it is
‘very difficult to predict the complexity and duration of an-
investigation. A total period not to exceed 24 months is wholly
reasonable.

: ‘ 5. Obligation of ernment employees to report.
fraud: We have added language to the Substitute to make clear that
: notwithstanding the ability of a government employee to file suit
under .section 3730 where that employee " has satisfied the
. requirements of the statute and is not otherwise excluded, that
_nothing in the statute is' intended to eliminate or lessen the
employee’s independent and existing obligations to report fraud.
(Substitute, sec. 3, (e)(5)(F)) For example, Executive Order 12674
(April 12, 1989) and federal regqulations (5 C.F.R. § 2635.101)
require that every government employee must disclose “waste, fraud,
abuse and corruption to appropriate authorities." We would expect
that the legislative history should clarify this point further.

_ . g. Protection of Information in Support of Motions to
Dismiss: The bill does not afford the government clear protection
for its investigative information supporting its motions to dismiss

a relator. Hence, our entire investigative file can be disclosed
to a defendant, éndangering a subsequent False Claims Act case. We
suggest a revision to protect against such a disclosure-by Xeeping
the motion to dismiss and supporting information under seal. The
motion itself may be disclosed to the relator, although the court,
in its discretion and where the interests of justice require (for
instance, where disclosure of jnvestigative information would
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information), may limit disclosure of the supporting evidence.
(Substitute, Sec. 3, (e)(6)) ~

3. MMMM=
Although we appreciate the bill‘s extension of the investigative
period from 60 to 90 days, we would urge an increase to 120 days.
(Substitute, Sec. 2) In our experience, the 60 days is simply
insufficient to conduct the investigation required in these
typically complex, fact-intensive cases. For example, agency
Inspectors General often issue Inspector General subpoenas for
documents, or we issue Civil Investigative Demands. Depending upon
the company’s compliance, the process of obtaining and reviewing
the documents can consume months. Witness interviews or testimony
pursuant to CIDs are generally also necessary, which consume

. additional time. Significantly, many cases are delayed because of
the pendency of a parallel criminal investigation and premature
decisions on intervention caused by qui tam deadlines can seriously
disrupt the criminal proceeding. While 90 days is an improvement
over the current 60 day period, 120 days is not unreasonable and is
a more realistic measure of the minimal time required to
investigate a fraud case.

: 4. DProvisions Relating to Actions Barred and Qui Tam Awards:
The bill amends § 3730(d) to allow 15-25% of "all of the proceeds
‘of the action or settlement", dropping "of the claim". . (Sec. 4)
Arguably, this would allow relators to obtain shares of non-fraud
recoveries (where the government elects not to pursue the fraud
claims, but resolves them as a matter of contract). C

The gui tam statute and the diversion of federal funds to ‘the
private citizen have historically. been justified by the compelling
need for information about fraud against the government. There is
no similar justification to allow the private plaintiff a share of
taxpayer dollars for providing information <about a contract
dispute, where the government is entitled only to compensatory
damages (as opposed to False Claims Act multiples and penalties)
and will not be made whole if up to 30% of that must be diverted to
a relator. : , o ‘

5. Waiver of Private Right of action: Given the definition
of "person" in section 5 of the bill, we do not think it is enough
to rely on the legislative history to clarify that the waiver
‘section deals only with private parties and is not intended to
affect the rights -of the Government.. We propose a change in the

- language. (Substitute, Sec.4, (2)) . ‘

6. "pérson" Definition: Based upon discussions with
subcommittee staff, we had understood that the relator’s status
should be defined by that of the person who provided the
information. However, the bill does not amend the language
accordingly. The Substitute would preclude a third party, for

N
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example, recovery where the individual providing the underlying
information is othervise barred, as would be the case 'if that
latter person were criminally convicted for the underlying fraud.
31 U.S.C. § 3730(d)(3). (Substitute, Sec. 6) We believe that this
should be clarified in the bill. :

7. Statute of Limitatiops: We support the equitable tolling
"of the six-year statute of limitations contained in the bill; this
provision is consistent with the law providing for equitable
tolling of fraud and  other tort actions during the period when
discovery of the fraud or tort has not occurred and is also
consistent with the six-year equitable tolling of the general-’
contract statute of limitations in Title 28 of the U.S. Code. The
DOJ had obtained favorable case law under the pre-1986 6 year
statute of limitations to the effect that the government had 6
years from its discovery of the fraud to file suit. The 1986
amendments. essentially cut this back to allow only a 3 year tolling
period. The amendment will certainly improve the DOJ’s ability to
assert the government’s claims and recover our losses. We do not
object to the addition of the ten year statute of repose.

8. CID Authority: While we support the concept of amending

. the CID statute to extend the Attorney General’s authority to other

. officials within the Department, we believe that the statute should
: provide that the Attorney General’s authority may be exercised not
only by an Assistant Attorney General, but officials above the
Assistant Attorney General, that is, the Associate and Deputy

Attorneys General. ?he-Substitute accomplishes this result.

. 9. Retroactivity: We regret that the bill does not expressly
make the 1986 and 1988 amendments retroactive. While the district
~courts have generally applied the 1986 amendments (including
increased damages and penalties, lower ‘burden of proof, etc.)
retroactively, two courts of appeals have disagreed, and thus, the
state of the law is unclear. The amendment ig necessary to make
- clear Congress’ ' intent so that additional resources are not
consumed in litigating this issue. A number of large cases are
still pending which include damages for conduct occurring pre-1986,
and millions of dollars are at stake. . '

The bill also makes the statute of ‘limitations amendment
prospective only. 'Since the courts have ‘held that amendments to
limitations periods are procedural and may be immediately applied,
'as a matter of law this amendment can be made retroactive. Given
the extreme practical difficulty in applying two different statutes
of limitation to claims in the same case depending on whether they
arise before or after the date of the amendments, the change to the
-limitations period sghould be made retroactive. The Substitute
makes all of the amendments retroactive. ' -

10. Reporting:  The current bill imposes an even more onerous
reporting requirement than the original-S. 841. (Sec. 9). Many of
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the categories of data. (e.g., nature and number of investigations
and "related proceedings" (A), and results achieved, including
nrelated recoveries" (F)) are so vague as- to be impossible to
satisfy, and would require us to disclose nonpublic information
. concerning existing investigations that would prejudice our ability
to bring False Claims Act cases based on that information. We
" neither maintain nor do we have the mechanisms to collect much of
the other data listed in this section. We have drafted a reporting
provision which can be satisfied without unduly affecting our
resources adversely (Substitute, Sec. 9). : '

_ We believe. the 6ngoing discussions that we have had with
- members of the Senate Judiciary Committee have been most

productive. We look forward to working with you further on this
important bill. -

'Sinéerely,

sheila F. Anthony
Assistant Attorney General

Attachment

cc: Honorable Orrin Hatch
Ranking Minority Member

Honorable Howell Heflin

Chairman :

Subcomnittee on Courts .and
Administrative Practice

Honbrabie Charles Grassle}
Ranking Minority Member




EXECUTTIVE OF FICE OF T HE PRESIDENT
27-Jun-1994 06:40pm

TO: Stephen C. Warnath

FROM: Bruce N. Reed

Domestic Policy Council

SUBJECT: false claims act

Are you handling this issue now that Donsia is gone? DOJ called
me to push us on it. Do you know the scoop?
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she had uhdergbne a circumcision and, if argument that could have some reso-
she returned to Nigeria, whether the pro- nance,” he notes. “And it did.”
Tilman Hasche cedure would be forced on her daughters: —Dimitra Kessenides

Winning A Record Award
For A Whistle-Blower

W ould-be whistle-blower Douglas fearing its own investigation would be taint-

Keeth, vice-president of finance at ed by such a far-from-disinterested wit-
Hartford’s United Technologies ness—Ilet alone to join him as co-plaintiff.

Corporation (UTC), had a problem. He Furthermore, Golub, who earned
wanted to file a suit against the defense con-  roughly $7.5 million in fees (shared with a
tractor because of improper practiceshe had  Boston firm that helped in the initial fil-
uncovered as head of UTC’s intemmal team  ing) on the case, had to convince the gov-
investigating billing procedures, but he ermment that UTC was subject to a false
feared that such allegations would be chal-  claims suit in the first place. UTC claimed
lenged by the company as a violation of his  immunity from suits under a voluntary
fiduciary responsibilities, and viewed suspi-  disclosure program it signed on to in 1988,
ciously by the government as being moti-  in which the company’s Sikorsky Aircraft
vated by monetary reward. division admitted to billing the Depart-

But Keeth and his lawyer, David Golub, ment of Defense in advance of work
overcame these obstacles and, five years done—in effect, collecting interest-free
after filing the suit, on March 30, Keeth loans. UTC returned the principal and
walked away with $22.5 million of a $150 promised to report back on remaining in-
million settlement—the largest award ever terest owed. But Keeth found that the
to a whistle-blower. Under the so-called problem went much deeper, and alleged
whistle-blower law, an employee alleging that management tried to cover up his
corporate wrongdoing sues the company, team’s findings.
and the government may join as co-plaintiff. Golub successfully argued that UTC’s
Golub, 45, a high-profile litigator and sanitized disclosure and subsequent fail-
founding partner of the ten-lawyer Stam-  ure to remedy the problem invalidated its W
ford, Connecticut, firm of Silver Golub & immunity. To get immunity, “they have to :
Teitell, said initially the government was re-  tell the truth,” says Golub. “UTC didn’t &\ il
luctant even to communicate with Keeth—  tell the truth.” —Julie Triedman David Golub

.
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U.D. Uepariment 01 Juslice

Civil Division

Office of the Assistant Attorney General Washington, D.C. 20530

June 20, 1994

VIA FACSIMILE
(202) 456-7028

Ms. Donsia Strong

white House Domestic Policy Council
0ld Executive Office Building
Washington, D.C. 20501

RE: False Claims Amendments - Letter to Senator Biden
From Senators Robb and Graham

Dear Donsia:

I obtained the enclosed letter from Senators Robb and Graham
to Senator Biden stating their concerns over the Department of
Justice’s "proposed changes to the gui tam provisions." I wanted
to make sure you were aware of these Senators’ interest in this.

Si e
®

Ge . Phillips
Counselor to the
Assistant Attorney General

Enclosure

cc: Stephen Neuwirth - VIA FACSIMILE (202) 456-1647
Michael Waldman - VIA FACSIMILE (202) 456-6485
Ingrid Schroeder - VIA FACSIMILE (202) 395-3109
Stephen Preston - VIA FACSIMILE (703) 693-7278
Frank W. Hunger
Robert Brink
Amy Jeffress
Faith Burton
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CHARLES 8. ROBB : coummtly
vmnGinla : ARMED SERVZER

WASHINGTON OFFiCR i COMMERCE SCIENCS,
Runzell Senpre Difice Bullding P AND TRANSPORTATION
Flest 30d Constunion Avenus, NE. Raom 493 ﬁnltfﬂ 5tgtzs Smatz POREIGN RELATIONS
wisnington, D¢ 20310 A ! i
(202) 224-4024 WASHINGTON, DC 205 10-4803 Pachic Al Soemm e

. 9 June 1994 JOINT GTONAMIC EOMMITTE

Viee Crairman,
B o Polley €

The Honorable Joseph Biden
Chaizrman

Committee on the Judiciary
Unitod States Senate )
Washington, DC 20510

Dear Mr. Chairman:

We are writing regarding $. 841, a bill under consideration
by your Committee, which would make certain changes in the guj
tan provisions of the Tedezrl Civil Faulsw Claimse Act (FGA). We
would like to take this opportunity to bring a few of our
concerns to your attention as the full Judiciary Committee
considers FCA reform in the context of §. 841.

As you are aware, this matter was carefully considered in
the report of the Section 800 Panel, a2 group of distinguished
government procurement authorities that was statutorlly created
by PL 101-510, the FY33 Defense Authorization bill.

In addition to recommendations on acquisition reform, the
Section 800 Panel made important suggestions regarding naeded
changeées in FCA. It is our hope that we can come uyp with a
compromisa on FCA reform which incorporates some of the Panel’s

recommendations.

It is our understanding that the Department of Justice (DOJ)
is now circulating its own draft of proposed changes to the gui
tam provisions. While the DOJ draft rccognizes some of the
concerns of the Section 800 Panel, we believe that its
recommendations can be improved. Major concerns with the DOJ’s
proposals remain:

. Any bar on gul tam suits following 2 wvolunctaxy
disclosure should be jurisdictional, not based on a
government motion alone; and such a bar should operate
‘when the disclésure is made;

. The categories of govermment emplo es who cannot file
suit is too marrow; it should include governnent
employees involved in investigations, audit, or
contractor oversight;

Suwm Office: Regiors] ONaws
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Page Two
The Honorable Joseph Biden

. The propused standard for lowering the reward for
dilatory relaters should not be subjactive, as the DOJ
draft suggests. It basis its judgement on a relator’s
state of mind. An objective standaxd, such ds "with
the effect of increasing damage to the government,”
would be much easier for a court to apply;

. The DOJ draft does not grant discretion for courts to
reduce remedies for relaters who participate in frauds;
the conduct of such relaters should be subject to the
same review as the DOJ would provide for dilatory
realtors;

. The pericd of time for government reaction to a public
disclosure of possible fraud (sixty days) is too short;

. The Section 800 Panel concerns related to potential
disproperticnate penalties under certaln circumstances
and the need to maintain integrity of the Contract
pieputes are not addressed at all in the DOJ proposals.

We are interested in finding scund and equitable compromises
on these issues and are prepared to work with your Committee to
reconcile our concerns with the legislation. We would like to
work with you to obtain the best possible legislation in this
important erea.

Sincerely,

(2.8 @S Lo

Charles S. Robb Bob Graham
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