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DPC participates i n a working group on bankruptcy reform to 
determine which aspects of the code are troublesome. The working 
group, led by NEC-Ellen Seidman, has held seminars with outside 
p r a c t i t i o n e r s and academicians and coordinated the 
Administrations response to Senate Legislation. 

The Senate has passed a bankruptcy reform b i l l . H e f l i n i s 
very committed to t h i s b i l l . There i s no accompanying House 
b i l l . Karen Hancox i s attempting to determine i f Brooks has any 
i n t e r e s t i n moving a bankruptcy b i l l . I have opposed sending 
l e t t e r s of support to Brooks for j u s t certain provisions of the 
Senate b i l l because i f i t appears that the Administration i s only 
interested i n provisions that benefit the Business community. 

Judiciary Chairman Brooks could be offended. 



E l l e n Seidman asked me to pull together a l i s t of issues and 
pra c t i t i o n e r s dealing with environmental claims and mass tort 
claims i n bankruptcy cases. 

Environmental claims 
lender l i a b i l i t y 
nature of EPA rulemaking authority i n Superfund cases 

Robin Phelan 
Haynes and Boone 
Dallas, TX 

Richard Meth--Teaches CLE programs on environmental claims i n 
bankruptcy 
Friedman Segalbaum 
Roseland, NJ 

Katherine Heidt--Authored t r e a t i s e on environmental obligations 
i n bankruptcy 
Wayne State University 
Ohio 

Thomas Salerno 
Meyer Hendricks 
Phoenix, AZ 
602-640-9000 

Mass to r t claims 
ongoing asbestos industry cases 
p a r a l l e l state and federal actions 
need for management of the flow of cases because many issues w i l l 
be m u l t i j u r i s d i c t i o n a l - - e a r l y judgement could exhaust the fund 

Chuck Tatlebaum 
Johnson Blakely 
813-461-1818 

Charles Vihon 
Much, S h e l i s t , Freed, Denenberg, Amant 

DOJ-Environmental 
Joe Gross 
514-4353 

EPA-Enforcement 
John Wheeler 
Steve Herman 
260-3056 

DOI-Solicitor's Office 
Shelly Hall 
National Assoc. of Attys General 
Karen Cordry 
434-8000 



I n both environmental and mass t o r t claims i n bankruptcy 
cases, there are issues regarding the nature of a bankruptcy 
claim i . e . p r e - p e t i t i o n claim ( p r i o r i t y or unsecured) or post 
p e t i t i o n administrative expense. 
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exKcuTivK orrmjc or THE FRBSIDBNT 
orrzcB OF MAMMEINBMT MID BUDGET 

Washington, fi.C. 2050S 

June 8, 1994 

LBGISZATIVE REFERRAL MEKORMTOUM 
LRM #I»2922 

TO: Legielative Lialcon Offloor -

JUSTICE - Sheila r , Anthony - (202)514-2141 - 217 
COMMERCE - Hlohael A. Levitt - (202)483-3151 - 334 
SEC - Kate Fulton -> (202)272-2500 - 291 
CPTC - Brian Folkerts - (202)254-6372 - 297 
FRS - Donald J. Winn - (202)452-3456 - 399 
NEC - Sonyla Matthews - (202)456-6722 - 429 
FDZC - Alice C. Goodman - (202)896-8730 - 271 

FROM: JAMES J. JUKES (for) P^-^'^^^ J ^ ' ^ 
Assistant Director for Legislative Reference 

OMB COMTACTI OeneVieve S I R I (395-3454) 
Seeretary's line (for sinpla responses}! 995-3454 

SUBJECT: TREASURY proposed Report KE: s d4U, 
Ban)cruptcy Amendments Act of 1993 

DEADLINE: 12:00 MOOH June lu, 19»4 

OMB requestB the views of your agency on the above subject before 
advltilxig un It s relationship to the program oi the President« In 
aooordanoc with OMB Circular A-19. 

Please advise us i f this Item wil l affeot direct speadlsg or 
reoelpts for purposes of the the "Pay-As-Yeu-Oo" provisions of 
Title X I I I of the Omnibus Budget Reeoneiliatiea Aet of 1990. 

CO) 
Chris Parker 
Alan Rhlnesmlth 
Adrien Silae 
Donsia Strong 
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LRM #1-2922 

RBSPOMfiB TO LEGISLATIVE REFERRAL MBMORAMDUM 

If your response to thle requeot for views Is sisple (e.g., 
concur/no conunent) we prefer that you respond by faxing us this 
response sheet. If the response is sinple and you prefer to 
call, please call the braaeta-wide line shown below (NOT the 
analyst's line) to leave a meRnage with a secretary. 

You nay also respond by (i) calling the analyst/attorney's direct 
line (you will be connected to voice nail i f the analyst does not 
answer); (2) sending us a memo or letter; or (3) If you are an 
OASIS user in the Executive Offioo of the President, sending an 
E-mail message. Please include the LRM number shown above, and 
tho subjeot shown below. 

TO: Genevieve SIKI 
Office of Management and Bud<jeL 
Fax Number: (203) 395-3109 
Analyst/Attorney'8 Direct Number: 
Branch-wide Line (to reach secretary): 

(202) 
(202) 

395-3454 
395-3454 

FROM: (Date) 

(Name) 

(Agency) 

(Telephone) 

SUBJECT: TREASURY Proposed Report RE: S 540, 
Bankruptcy Amendments Act of 1993 

The following is the response of our agency to your request for 
views on the above-oaptioned subject: 

Concur 

No objection 

. No comment 

See proposed edits on pages 

Other! 

PAX RETURN of pages, ottached to this 
response sheet 
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The Honorable Jeok BrooKs 
Chairman », KJ 
coomittee on the judieiary / A^UMoA^ 
U.S. House or Reprasaatatlves / 
Washington, D.C. aosi5-C!3ie 

Dear JaoSct 

iIr2jJ'̂ "a»'*?S!-!5'!̂ !"̂ '" !fo«ln« croup on Financial 
!S f5!i L ^ ! S!!!* *»*«««it a prepeseS enendnent to Seotlen 
i Ĵ n '.rS! vhloh eeuld be included in 
J ; « I * ; . - ^ ! J T ^ * flf««P «»Ueve that the 
Clarifying the validity of netting of spot foreign currency 
transactions under the BaaJtruptoy Code. ourrency 

SovirX^''J?^w***;jf*'"PT* ''•̂ '•P •feeaents- from the 
K??TJi «5 J L ^ i ! . to the autcaatie stay, the 
ability of the trustee to aaauae er repeat: ayasu4-<sr-u 
preferenee provielons, and l i S ? a S o S o r . I ? : S f ! ^ T S e 
l 5 ' ^ r a i ? ? ' J h ! ? ' H " " y • " • ^ • J p J r t l " p . „ ; 5 ' - that 

x.';Nss:r%u'ŝ;̂̂ ^̂^̂^̂  - ::i pMonT-"̂-
enacted •• part of the 1990 BankrupSrCodrlllnSJSJtr IJi 
Jl'if?^!*'* ̂ "''•"̂  financial gridlock iS tlSIl S wJiet Itre.s 
S ? h i ^ i 2 SfJJJ'*! participants te -Itigft. S l i r IWMS 

of products eavar*d Wu t'Ko ̂ -#7-711^1 eiso uie snd users 

esireenent" includes a "fervard *or.ir.o 

5Jf-^ * "pet foreign exchange agreeaenta, which have a BitlJitS 

ln.ur.n« corpor.tloi. iwrov».nt Aot o? ImJlvS^KSil,* «.. 
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ite Ineluslin In g.840? Judiciary Comlttes oonsldtr 

Blncarely, 

tloyd Bentsan 

Enclosure 
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- - - . . . . . . . ruMiwK a^v 

to ei»J??Jf*?S ?! 101 Of tha laakruptoy oede 

(86) "swap agreement* aeans -

aoreeSISt iS.f***^**" agraeaent, currency swap 

(B) any ooabination of the foregoing/ or 

that take place In the uSltid ! t ! L I transactions 
pa*-tieipante often Include Ine? ?S!i!!*** ^"'^•^ 
(together wit:ĥ «»w.I.2 * T'*®* foreign exchange contracts 
i g J n i X ^ f o J S r S m S r i r . : ; ? ^ : ! ' : contract.) i„ JJJfar 
they are "â h.*. -7*??? "'̂  ®' •*'*P centraote en the belief that 

exchange contract was not a swaS ISriSmfi? S*' "f**' 'oralgn 
•xpoeure under a aaeter agJellSt Slf^R^',.?! counterparty 

p%^ ;̂tJiî :̂;M^^ 
î r:;ce'̂ iJp%ĵ ^̂ ^̂ ^̂ ^̂  

-aricet partloijant! tSt waUfJ S flSnSliT^fT'^^r^ 
percent of spot foreign exohanoi. •J.-il^r?^'^ Institutions, 15 
thet are not financliriSlSSJloS'"""^'*"' ^^^'l^* 9*rti.B 

^or.i^\troi:ii;\tl^^^^^ th, phrase -forward 
agreeaent" in section lOlTssre^Jhf Jî w^**? -ewap 
these potential probleas by ioJ?l2JnJ 2 f a v o i d 
that spot foreigS e x S a n g r e S S a S r ' ! S understanding 
contracts with a naturlty of t S S .I i Zl*',' exchange 
the ter. -swap a g r e J S r « ' ' , J S X r d i s T A c r a % f ^ ^ 1 \ % ' 
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Endowment... (Continued from Page 8) 
of Law in St. Loui.s. This grant will partially 
underwrite expenses for the Washington 
University Interdisciplinary Conference on 
Bankruptcy and Insolvency Theory .scheduled 
for February 25-26, 1994. Approximately 17 
leading scholars in the fields of law. finance, 
and economics will present papers covering a 
remarkably broad range of topics. The papers 
will be published in a symposium edition of the 
Washington University of Law Quarterly. 
Among the participating scholars are Professors 
Jack Ayer, Doug Baird, Douglas Boshkoff, Ted 
Eisenberg, Raren Gross, Kathryn Heidt, 
Michelle Whie, and William Whitford. 
Conference commentators will include 
F*rofes,sors Alan Schwartz, Elizabeth Warren, 
Jay Westbrook, and James J. White. The goals 
of the conference are to promote interdiscipli­
nary communication on bankruptcy issues and 
to explore the theoretical frontiers of bankrupt­
cy scholarship through group discussion. 

Pro Bono Representation Project 

Providing assistance for the development of 
pro bono consumer bankruptcy legal aid proj­
ects is one of the Endowment's priorities. The 
Endowment's latest pro bono grant was ap­
proved in September 1993, when the Board 
approved a $10,000.00 grant request from the 
Consumer Bankruptcy Assistance Project 
("CBAP") in Philadelphia, Pennsylvania to 
fund its Fresh Start Clinic. Founded in 1992, 
CBAP is a joint undertaking by Philadelphia's 
community legal .services programs, the Young 
Lawyers Section of the Philadelphia Bar 
Association local law schools, as well as the 
local bankruptcy judges and prominent mem­
bers of the bankruptcy bar. 

The NCBJ Endowment grant will be used to 
help CBAP create model training programs, 
computer software, and resource materials for 
pro bono representation of low income con­
sumer debtors. The grant will also aid CBAP in 
developing its systems for recruiting volunteer 
attorneys and maintaining quality control. The 
resulting materials and systems will then be 
made available to assist other pro bono efforts 
that are beginning to spring up around the coun­
try. 

Russian Arbitration Judges' Education 

The Endowment Board has approved prelim­
inary funding for an educational program about 
American bankruptcy and commercial law for 
Russian judges. In March 1993, Bankruptcy 
Judges Sidney Brooks of Denver and George 
Paine of Nashville were invited to visit Moscow 
for a .series of lectures, meetings, and work­
shops with the judges of the Russian High 
Arbitration Court organized by the United 
Slates Dcparttiient of State and the American 
Embas.sy. The Endowment provided a grant to 
cover Judge Paine's expenses. Judge Brooks is 
currently working to finalize a proposal for an 
exchange visit to bring the Russian judges to the 
United States for further educational seminars 
and site visits to several bankruptcy couns. An 
initial grant of $750.00 was approved to pay for 
telephone and related organizational expenses. 
Upon the presentation of a lull lomial proposal 

at its October ineeting, the Endowment Boaid 
gave preliminary approval for a $.30,0(X).00 
grant to cover the expenses of conducting an 
American exchange program for Russian 
judges in the spring of 1994 under the leader­
ship of Judge Brooks. 

Minority Law Student Scholarships 

During the 1992/93 and 199.3/94 academic 
years, the Endowment provided $39,000.00 per 
year to fund scholarships for between six and 
ten economically disadvantaged minority law 
students. All of these scholarships are part of the 
Endowment's continuing partnership with the 
Council on Legal Education Opportunity pro­
gram, which is a joint effort of the American 
Bar Association, the Association of American 
Law Schools, and national minority bar associ­
ations. 

1993 AWARDS 

The Endowment's annual Excellence in 
Education award was presented to retired Judge 
Asa Herzog in recognition of his pioneering 
work developing educational programs for 
bankruptcy judges at the Federal Judicial 
Center. A silver bowl and a $2,500.00 check 
were personally delivered to Judge Herzog at 
his Florida home by Judge Jay Cristol. 

The American Bankruptcy Law Journal 
Editor's Prize went to Professor Douglass 
Boshkoff of Indiana University for his article, 
"Bankruptcy-Based Discrimination," published 
in Volume 66 of the Journal, analyzing the 
scope of protection provided by Bankruptcy 
Code Section 525 and leading Supreme Court 
ca.scs. The award and a check for $1,500.00 
were presented to Profes.sor Boshkoff during 
the NCBJ Conference in Orlando. 

1993 PROGRESS REPORT ON PRIOR 
GRANTS 

The Consumer Bankruptcy Study 

Professors Warren, Westbrook and Sullivan 
recently completed the data collection phase of 
their ten-year follow-up report on their 
Consumer Bankruptcy Study, which was fund­
ed in part by the Endowment pursuant to a 1991 
grant of $25,000.00. The purpose of this project 
was to develop data about 1991 consumer fil­
ings that could be compared to the 1981 data 
analyzed in As We Fortiive Our Debtors. 
Several preliminary papers reporting the second 
phase results have been presented to various 
sociology conferences. A comprehensive article 
refiecting the researchers' economic analysis of 
the data is scheduled for publication in early 
1994 in the American Bankruptcy Law Journal. 

Historical Business Ca.scs 

The Bhandari/Weiss study on compaialive 
interstate filing rates is a follow-up to their 
recently completed study, "An Historical 
Analysis in Bankruptcy Filings," which was 
published in the American Bankruptcy Law 
Journal in early 1993. Funded in part by a 1992 
Endowment grant of $4,000.00, the historical 
study examined the relationship of debt and 
income levels, and the rale of consumer and 
business bankruptcy filings. Ii concluded that. 

for bolh consumer and business cases, the 
increase in bankruptcy filings experienced since 
1979 his attributable to the increa.sed level of 
debt as a percentage of income, rather than the 
changes in the bankruptcy law under the Code. 

Women Debtors 

Professor Karen Gross of New York Law 
School is in the process of completing her study 
of women in debt in 19th Century America. Her 
Endowment grant of $10,000.00 was approved 
in 1991. 

Pro se Eiling Patterns 

An April 1992 Endowment grant of 
$ 15,000.00 has enabled the National Consumer 
Law Center to undenake a study of pro se, con­
sumer bankruptcy filings. Preliminary results of 
that study were reported by Gary Klein during 
the program on pro bono bankruptcy issues al 
the 1993 Orlando NCBJ Conference. Chapter 7 
pro se filers appear to be reasonably successful 
in completing their cases, but the Chapter 13 
pro se fallout rate is very high. Across the 
board, pro se filers said that they could not 
afford to hire lawyers because they were too 
expensive. A final report is anticipated shortly. 

Ninth Circuit Gender Bias Task Force 
Bankruptcy Survey 

In 1992 the Endowment gave a grant of 
$8,920.00 to the Ninth Circuit Conference lo 
fund a survey of bankruptcy attorneys on issues 
relating to gender bias in the federal court sys­
tem. This specialized bar survey was part of the 
Circuit's pioneering Gender Bias Task Force. 
The bankruptcy survey results were included in 
the final report of the Task Force, which was 
published in August 1993. They were also ana­
lyzed in the Report on Bankruptcy Law and 
Practice, prepared by the Task Force's 
Advisory Committee on Bai>kruptcy Law, 
which has been distributed as an appendix to the 
final report. Consistent with the results of the 
Task Force's survey of the general federal bar, 
the bankruptcy survey showed that women in 
the bankruptcy practice face both overt and sub­
tle gender bias that affects their professional 
opportunities and daily life. 

FUTURE PLANS 

The Endowment Board has been pleased 
with the diversity and high quality of the 
research and education projects that it has been 
able to sponsor during its first three years. It 
welcomes new grant proposals. Anyone iiilcr-
eslcd in learning more about the specific proj­
ects described above may contact the 
researchers directly or any niember of the 
lEndowiitcnt Board. The judges who cuncntly 
seive on the Endowment Board arc: Chair, 
Thomas Small; Secretary, Keith Lundin; 
Treasurer, James Goodman; Members, Lloyd 
King, Lisa Fenning, Mary Scott, and David 
Coar. The Board also thanks its outgoing chair, 
Charles Clevert, for his outstanding leadership, 
and its outgoing menilicr, Mark Mcl-eclcy. foi 
all of his hard work oxer the years 



Page 8 

The National Conference of Bankruptcy Judges 
Endowment for Education Approves Major Grants 

By Lisa Hill Fenning 

The National Conference of Bankruptcy 
Judges created the NCBJ Endowment for 
Education in 1990. Its mission is to fund bank­
ruptcy research and education. During Ihe past 
three years, ifie Endowment has supported 
research on bolh consumer and business bank­
ruptcy issues, aided pro bono bankruptcy proj­
ects, provided scholarships for minority law stu­
dents, and financed programs to educate foreign 
judges about bankruptcy and commercial law. 
In the process of becoming the preinier source 
of funding for major empirical research in the 
bankruptcy field, Ihe Endowment has been able 
to stimulate a broad range of projects that would 
otherwise have been impossible to undertake. 
1993 marked the launching of the Endowment's 
most ambitious projects lo date. 

1993 GRANTS 

The Business Bankruptcy Study 

During 1992, Michael Bradley and Michael 
Roscnsweig rocked the bankruptcy world with 
their controversial article, "The Untenable Case 
for Chapter I I . " Responses lo their article 
included many challenges lo their methodology 
and data. The ensuing academic and legislaiivc 
debates have revealed the paucity o( hard data 
about the kinds of businesses that file under 
Chapter 11 and the success rates ol their cases. 

To address that lack of data the Endowment 
Board has approved an initial grant for the 
development of a comprehensive study of busi­
ness bankruptcies to be conducted by Professor 
Elizabeth Warren of the University of 
Pennsylvania Law School, Professor Jay 
Westbrook of the University of Texas Law 
School, and Professor Teresa Sullivan of the 
University of Texas Department of S(x:iology. 
This research team is best known as the co­
authors of the leading empirical study of con­
sumer bankruptcies. As Wc- I'ornivc Onr 
Debtors. 

The Business Bankruptcy Study is designctl 
to generate basic demographic and performance 
information about the system to provide a solid 
basis for all those who seek to evaluate its effec­
tiveness and dclcrniinc wholhcr changes arc 
needed to accomplish the system's policy 
objectives. The Study will oxaininc the lull 
range of business bankruptcies, including 
Chapter 7 liquidations, and Chapter I 1 and 
Chapter 13 reorganizations. Data will be col­
lected from bankrupt businesses of all sizes, 
from sole proprietorships lo inullinational cor-
por;itions, and from businesses in a variety o i 
industries, including manufacturing, iransporla-
tion. retail trade, and personal scivices. The 
cases will he sampled from about iwcnty I'cdei-
al judicial districts, wiili al loasi one tVoiii c;icli 
appelhile circuit in the Uiiitcil .Siaics. Wiihin 

each surveyed district, a representative sample 
of business cases will be .selected. Altogether 
the Business Bankruptcy Study will encompass 
a sample of about 3,000 cases filed during 1994. 

The Business Bankruptcy Study will follow 
each sample case from its filing in 1994 until 
1999. The researchers will begin by collecting 
the data filed with the courts in the bankruptcy 
case and by examining other publicly available 
information about the debtor businesses. 
Through telephone interviews with the debtors' 
management, additional information will be 
gathered about each business and the progress 
of its reorganization, including the cau.ses and 
the results of the bankruptcy filing. 

The wide scope of Ihe study and its five-year 
longitudinal design will permit analy.scs that 
have never before been undertaken. For exam­
ple, the data .should offer insights into the early 
signs of failure in Chapter 11 reorganizations 
and of Ihe impact of eariy versus delayed termi­
nation of failing businesses. The data collected 
will show how Ihe businesses fare after filing 
and the impact of the bankruptcy on different 
parties, including unsecured creditois and the 
company's employees. The study design will 
also permit comparison of ditt'creni tbrms of 
judicial case management techniques, and 
should yield insights into the types of business­
es that do well or badly in reorganization. 

The initial grant approved by the Endowment 
will piovide $220,000.00 for the ground-break­
ing empirical study, which should fund the 
completion of a pilot study and the first phase of 
the project. The researchers have already con­
tacted experts in the Administrative Office of 
the Courts, the Federal Judicial Center, and the 
General Accounting Office to assuie maximum 
coordination of ongoing research and data col­
lection efforts. Fonnal approval of the project 
by the researchers" universities is anticipated 
shortly, with data collection to be in early 1994. 

The project is also being sponsored by 
University of Texas Law School through its 
newly endowed Arthur L. Mollcr Chair in 
B.inkiuptcy Law and Practice. Other co-spon­
sors will be invited to participate, with the 
expectation that substantial funding will be 
lonhconiliig from a variety of sources. The 
Endowment is committed to assuring that the 
necessary funding will be available lo complete 
the entire five-year study as proposed in the 
grant rcqiiest. 

Large Chapter 11 Cases 

Although the Business Bankruptcy .Study is 
unilouhlcdly the largest project ever luulcrtaken 
in the empirical study of business bankruptcies, 
tho Endowment is also active in funding olhci 
smdies ol Chapter 11. 

Mnsi nolably. during 199.̂  the Endowmeiil 
pioviili-il supplcinenial I'uiKliiiL: to I'lolcssois 

Lynn M. LoPucki and William C. Whitford of 
the University of Wisconsin Law School to 
complete their research on Chapter I 1 reorgani­
zations of publicly-held corporations. The 
results have just been published as "Patterns in 
the Reorganization of Large, Publicly Held 
Conipanics," 78 Cornell L Rev. 597 (1993). 
This study of 43 of the largest corporate filings 
concludes that Chapter 11 enabled .some com­
panies to correct the operational problems that 
caused the filing. The most striking conclusion, 
however, is that 32% of the surviving entities 
refiled within a few years, with the data sug­
gesting that these refilings resulted from con­
fined plans that burdened the companies with 
heavily (werleveraged balance sheets. 

The Consumer Choices Study 

The Endowment Board approved a new con­
sumer bankruptcy research project designed to 
explore the economic, deinographic and cultur­
al factors that lead consumers to elect to file 
under Chapter 7 as opposed to Chapter 13, and 
consumers' compaialive degree of satisfaction 
with the outcomes they achieve under the two 
chapters. The giantce is Professor Tahira Hira 
of lowa State University Law School. The 
initial grant of $II,(XX).(X) will increase lo 
$55.000.(K) upon the successful completion of a 
pilot study. The study will examine a random 
survey of consumer bankruptcy filings, using 
court data as well as interviews with debtors and 
trustees 

Study of Variations in Interstate Filing 
Rates 

In January 1993, the Board approved a 
S14,350.00 grant to Professor Jagdeep Bhandari 
of Duquesnc University Law School and 
Piofessor Lawrence Weiss of Tulane University 
School ot Business for their study entitled, "An 
Analysis of the Variations in Inlerstate 
Bankruptcy Filings." The study will examine 
what characteristics of the legal and economic 
environments in the various stales can explain 
the significant differences in ilieir respective 
haiikiupicy filing rates. 'I he goal of the stutly is 
to tievelop an econometric model which can be 
used to pictlicl future treiuls in filing rates. Such 
a model might suggest the desirability of 
changes in slate law or local customs and prac­
tices, as well as aid in the alloc.ilion of futuic 
bankruptcy jinlgcships. The suiily is expected lo 
he coniplcied by the end of 199.\ 

Bankruptcy Law Syniposium 

Al iis October 1993 mceiiiig. ihe Endowmciil 
Board approved a $7,5()().(M) giaiU rccjucsl b> 
Professor Lynn LoPucki on behalf of his new 
acatlciniL- home. Wasliingloii L'ni\crsily School 

(C'nnliiuicd oil i'a'JC ')) 
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(213) 251-5130 

VIA TBLBCOPIBR 

Ms. Ellen Seidman 
Special Assistant to the 

President for Economic Policy 
The White House 
Washington, DC 

Dear Hs. Seidman: 

I have practiced law for the past 27 years, 
specializing in bankruptcy and corporate reorganization. My 
emphasis i s in debtor representation. I am a member of the 
National Bankruptcy Conference (the "Conference") which i s 
composed of approximately 60 law professors, judges and 
practitioners located throughout the United States who are 
interested in the improvement of the bankruptcy system. I am 
Chairman of the Conference's Committee on the Court System. I 
have enclosed my resume for your Information. The Conference was 
instrumental in the enactment of the present Bankruptcy Code in 
1978 and has been very involved in the legislative process both 
before and after.the Cpde was enacted. Enclosed for your 
information i s the Conference's letterhead which includes i t s 
membership. 

I am advised that the White House National Economic 
Counsel (the "Counsel") i s hosting a series of working groups 
with invited professionals and academics to better understand the 
bankruptcy process and, in particular, chapter i i . Congressman 
Howard Berman has suggested that I contact you with respect to my 
interest and the interest of selected members of the Conference 
in attending such working groups so that our views may be 
expressed to the Counsel. Thank you for your consideration. 

Sinc4wly, 

RAG/di 

cc: The Honorable Howard Berman 

ROBERT A. lELD 
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May 6, 1994 

Ms. Ellen Seidman 
Special Assistant to the President 
for Economic Policy 

Room 233 
Old Executive Office Building 
17th Street & Pennsylvania Ave., N.W. 
Washington, D.C. 20500 

Dear Ms. Seidman: 

1 am reading in various publications, particularly Bankruptcy Court 

Decisions, of the work of the National Economic Council's Bankruptcy Working Group. 

The articles identify you as the lead member of the Working Group. 1 am writing to 

offer our firm's assistance to your project in any way that you may perceive useful. Our 

firm, as you know, is a large "Wall Street" firm. We have a diversified client base and 

thus no particular agenda in banki-uptcy reform save the general improvement of the 

process. 

We have played a significant role in most of the major business 

reorganizations of the past few years, representing debtors, creditors (secured and 

unsecured, domestic and foreign, bank, trade, etc.), mediators, unions, purchasers of 

assets, pro bono clients and so on. If wc can serve as an additional sounding board or 



S I M P S O N T H A C H E R & B A R T L E T T 

Ms. Ellen Seidman -2- May 6, 1994 

contribute our views on any topic, we would be pleased to do so as the public service 

expected of our profession. I believe no less than 4 former partners or associates of this 

finii are presently serving in the Administration and would, no doubt, serve as references 

as to any of the foregoing. 

The most recent issue of Bankruptcy Court Decisions referred to a number of 

topics the Working Group is examining. 1 assume the topics you are actually examining 

exceed those reported, but 1 want to call to your attention a couple of topics not 

mentioned in that article that I think you should be considering: 

Have the recent emergence of an active secondary 
market in "distressed" securities (and bankruptcy 
claims that may not be securities) and the activities 
of the principal players in that market been a 
positive or negative development for business 
reorganizations? Should that market be regulated in 
any fashion? 

Should recent ad hoc experiments in alternative 
dispute resolution in business reorganizations be 
encouraged and, if so, regularized in some fashion? 

In the event you wish to contact me concerning any of the foregoing, my 

business card is enclosed. We are available at your convenience. 

Sincerely, 

i 
Mark Thompson 

Enclosui'e 
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May 5, 1994 

Ms. Ellen S. Seidman 
Special Assistant to the President 

for Economic Policy 
National Economic Council 
The White House - NEC, Room 233 
Old Executive Office Building 
Washington, D.C. 20500 

Dear Ms. Seidman: 

I wanted to compliment you and articulate my appreciation for your participation in 
the recent ABI conference conducted in Washington, D.C. I believe your participation in the 
panel discussion on the government's role in bankruptcy was extremely helpful and insightful. 
Although we had the opportunity to only briefly meet, I wanted to more formally introduce 
myself and offer any services or insights that I might have to the legislative process. As you 
may know, I was formerly Senator Heflin's bankruptcy counsel and was largely responsible 
for the initial drafting and work that took place during the coiu-se of the 102nd Congress on 
Senator Heflin's bankruptcy reform legislation. To that end, I have particular insight and 
point of view as to how the govemment can help Congress coordinate and develop policy as 
it relates to bankruptcy questions. 

Specifically, as was noted during the panel discussion, it is vital for the various 
interests who may have concerns about bsnkruptcy issues as they affect the economy to 
coordinate and provide a Coherent view to Congress. However, this view must be timely and 
coherently communicated. Last minute efforts to participate in the poUcy debate as has taken 
place both in the 102nd and 103rd Congresses' consideration of bankruptcy reform legislation 
results in a substantial waste of efforts. 

I beUeve a number of very wise and thoughtful persons who understand bankruptcy 
policy are currently in govemment service in Washington and could also be of service to your 
group. Most notably, Jerry Patchen, who is the lead bankruptcy coimsel for the Resolution 
Trust Corporation, is an ouistâ Ŝ h'g individual who I would suggest to you would have the 
knowledge, expertise and experience as a resource as you seek to coordinate bankmptcy poUcy 
for the federal govermnent. 



Ms. Ellen S. Seidman 
May 5, 1994 
Page 2 

As I previously mentioned, I want to compliment you on both of your participation at 
the ABI conference and your and the President's recognition that bankruptcy policy is 
important enough to be considered and coordinated on a national scheme. To the extent I 
can iver be of service, please do not hesitate to call upon me. 

Very- trul)^ yours,̂  

R. Scott Williams 

RSWira: 111334.1 
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Roybal Building 
255 East Temple Street, Suite 1682 
LOS Angeles, California 90012 
(213) 894-2553 
FAX: (213) 894-3731 

May 5, 1994 

Ellen Seidman, Esq. 
Special Assistant to the President 
National Economic Council 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C. 20500 

RE: Bankruptcy Study Followup 

Dear Ellen: 

Thank you for taking the time to meet with us on Monday. We 
appreciate your thoughtful interest in the bankruptcy process, and 
hope that our comments were helpful. 

I have spoken with Judge Louise DeCarl Adler, the President-
Elect of the National Conference of Bankruptcy Judges, about 
possible NCBJ funding for those bankruptcy judges whom you may wish 
to invite to Washington to participate in your on-going series of 
bankruptcy seminars with the Bankruptcy Working Group. She was 
receptive to the general idea and w i l l be expecting your c a l l to 
learn more about what you have in mind. Her telephone number in 
San Diego i s 619/557-5661. 

As promised, I enclose the most recent volume of the American 
Bankruptcy Journal which contains the ar t i c l e we mentioned by 
Daniel Skolar about the interaction of bankruptcy with social 
security and aging. Also enclosed i s a summary of the empirical 
research and other projects currently being funded by the National 
Conference of Bankruptcy Judges Endowment for Education. The 
Endowment i s currently the primary source of funding for bankruptcy 
research on an on-going basis. The ABI, of course, also funds 
specific projects on a periodic basis, like the Professional 
Compensation study, and now the S t a t i s t i c a l Study. 

In connection with our discussion about stare decisis and the 
bankruptcy appellate structure, you may find helpful the thoughtful 
letter from Nate Feinstein that launched the American Bar 
Association's Joint Litigation and Business Law Section Task Force 
on Bankruptcy Court Structure. As we mentioned, that Task Force i s 
in i t s early organizational phase and w i l l next convene at the 
ABA'S Annual Meeting in New Orleans this August. My enclosed 
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May 3, 1994 

Ms. Ellen S. Seidman 
National Economic Council 
The White House - NEC 
Room 233 OEOB 
Washington, D.C. 20500 

Re: Bankruptcy Reform 

Dear Ellen: 

I appreciated your participation in the discussions during ABI's meeting last week. 
While ABI has always eiyoyed good lines of communication with Congress, we have not 
always been able to nmture that relationship with the executive branch of govemment. 

I wanted to take you up on your offer for volunteers to assist the working groups 
within the administration discussing various bankruptcy issues and possible reforms. If 
I can be of any assistance, whether by phone or in person, please feel free to call. 

Additionally, I am a member of an ABI task force working on a project that will 
conduct a national survey in the near future to identify specific areas for improvement. 
If you would like to suggest some specific areas where empirical data would assist your 
working groups, I would like to hear from you. The next meeting of our task force will 
be in early June and I would appreciate some input from you before then. 

I look forward to hearing from you in the near fiiture. 

Sincerely, 

fohn D. Penn 
JDP 
f-0022561.01 



Ellen Seidman, Esq. 
May 1994 

art i c l e about "Litigation by Other Means" may give you a better 
feel for the nature of the interaction of bankruptcy court 
decisions and state commercial law on a practical level. 

I also enclose a copy of an analysis of l a s t year's version of 
S. 540 by the Commercial Law and Bankruptcy Section of the Los 
Angeles County Bar Association. I t s commentary on the draft 
language of the b i l l focused on the need for careful drafting and 
an understanding of how proposed legislative changes can be 
implemented in the courts, whatever policy choices are made. 

Please do not hesitate to contact me i f I can be of further 
assistance to you or the Working Group as you continue your 
examination of the bankruptcy system. 

Very truly yours, 

Lisa H i l l Fenning 
United States Bankruptcy Judge 

End. 

cc: Hon. Leif M. Clark (w/o end.) 
Hon. Louise DeCarl Adler (w/o end.) 


