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' Signal Sent
To Airlines

Stricter Stance Seen
In Northwest Case

By MARTIN TOLCHIN

special to The New York Times

WASHINGTON, April 4— The Clin-
ton Administration has signaled to
the nation’s airlines that it plans to
vigarously enforce Federal antitrust
laws, in contrast to the previous Re-
publican adminlstrations.

But Administration officials say
that they are not planning to reverse
the course of airline deregulation un-
der which carriers have operated
since 1978.

The White House's signal came last
week when the Transportation De-
] partment forced Northwest Airlines
s, 0 abandon plans to start three routes
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Antitrust Enforcement Urged

Alfred E. Kahn, the economist whg
was the architect of airline deregula-
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have been insisting for years that
enforcing the antitrust laws is not
inconsistent with deregulation. On the
contrary, once you deregulate, it be-
comes more important than ever to
preserve competition.”

But some Congressional leaders
fear that the Administration may go
to the point of stifling genuine compe:
tition. Representative James L. Ober-
star, Democrat of Minnesota, said
that Northwest's action was s0 egre-
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As Antiirust Chief
Probe of Microsoft .Symb_glizé.s

Anne Bingaman’s Activist Course

By Sandra Sugawara
Washington P'ost Stafl Weiter

Grumbling wag heard last winter when Anne Binga-
man’'s name began ‘circulating .as President Clinton's
choice to be assistant attorney general in charge of the
antitrust division. Opinions were implied in a question:
“Anne who?” _ o :

As the wife of Sen. Jeff Bingaman (D-N.M.) and an ac-
quaintance of Hillary Rodham Clinton, she was known in
Democratic political circles. But in the insular, world of
antitrust law, Anne Bingaman was an outsider. Those
who had heard of her knew of her as a tenacious litigator
rather than as an antitrust expert.

Bingaman was absent from the law journals, expert
panels and American Bar Association (ABA) committees
where lawyers usually make their reputations among
their colleagues. And she represented plantiffs—the
people and companies that sued corporations for anti-
trust violations—not the wealthy corporations that the
big-name attorneys usually represent.

“She was not part of the old-boy, old-girl network,”
said Bob Lande, a professor at American University Law
School. , :

But in the two months that she has been the nation’s
top antitrust chief, Bingaman has refocused the spotlight
on antitrust. In quick succession, she revoked Reagan
administration guidelines that allowed manufacturers to
fix prices with distributors, she took -on a controversial
investigation of Microsoft Corp., and she announced that;
the department was going to be redouble its efforts in.
fighting mergers that are anti-competitive. i

See BINGAMAN, H4, Cal, 1
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- on lifigation at’a- much. earlier stage .

‘and then opened it up to questions,

“tions, but I think that’s because she-

- taught at the University of New

Antitrust Chief Wins Plaudits
Afiter First Two Months on Job|

- BINGAMAN, From H1

She plans to travel to Brussels,
Tokyo and France in the fall to con-
tinue an effort started under the
Bush administration to target the -
anti-competitive activities of foreign:
cartels, - - : .

“We want to be pro-active,” she
said. “The cases we should bring
should be those that will have a ma-
jor impact” on large numbers of con-
sumers or on the economy. She said
she will be looking for cases that are
“too hard, too expensive” for compa-
nies; - associations or individuals to
bring.

. Bingaman also said she planned to
run a “leaner, meaner, more effec- -
tive™ litigation operation to try to
win more cases. “We must gear up
earlier to litigate if we think there is
a case,” she said. “We need to focus

in the process.” o
Already, Bingaman seems to have

won converts in the antitrust legal

establishment. She gave what some

performance” before 400 members -
of the antitrust section of the ABA
earlier this month. .

“She was remarkably candid and
forthright in a manner that past as-
sistant attorney generals have not
been in that stage of her. tenure,”
said Caswell Hobbs, a Washington
antitrust attorney and chairman-
elect of the antitrust section. :

“She talked for about 20 minutes -

sition of McCaw Cellular Communi-
cations Inc., which would enable the
" long-distance carrier to create a for-
midable national wireless system,
and Mattel Inc.’s and Fisher-Price
Co.’s plan to merge and create one
of the country’s top two toy compa-
nies. - j
President Clinton’s health care
plan and how much latitude it gives
health care providers to merge with-
out fear of antitrust prosecution will
be another important indicator of
how Bingaman plans to treat merger
‘cases, according to Alan Silberman,
a Chicago antitrust attorney who is
chairman of the ABA’s antitrust sec-
tion.

. . . It shows remarkable confidence
and candor that she would be ready
to take on the hard questions from
400 tough litigators,” Hobbs said:
“The quality of the answers were far
higher than the. quality of the ques-

caught everybody by surprise.” Health care officials have been
R . lobbying for antitrust exemptions,
The Ea"y Years arguing that mergers could elimi-

' nate excess capacity and lower
costs. Similarly, defense industry ex-
ecutives have been asking for merg-
er exemptions, arguing that it is bet-
ter for employees and communities
if companies are sold to competitors
rather than allowed to go bankrupt.

Bingaman, who was born in a
small mining town in Arizona, gradu
ated from Stanford Law School. She

Mexico School of Law for four years
in the 1970s, but most of her profes-
sional life has been spent practicing - .
m{':'s‘: xne;‘;? g:t":) Xasshh:&n; den.  Dlanket exemptions for industries.
choice for antitrust chief, the inside- ’ e -
the-Beltway favorite was Robert Pi;; . COmPetitive,” she said.
tofsky; a-Georgetown University '
ar, T E -
Now many, of Pitofsky’s biggest .
supporters say that Bingaman’s .
background as a litigator, rather
than as a theoretician, probably will

be an. asset to a denartment strua-.

special treatment. Some high-tech

Bingaman said shc is opposed to-

Wt s ; - .. Every industry wants an exemption...
tified as . the Clinton: administration: ;. . and wants every other industry to be

High' technology—the industry : : .
that the Clinton administration: - market concentration. Courts in-
hopes will help lift the nation’s quali--
 ty of life by creating more high-pay--

- ing jobs—is another group seeking

executives have argued. that activi--
.ties that might be anti-competitive.
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Bingaman sald she will be looking for cases that are “too hard, too
expensive” for companies, assoclations or individuals to bring.

development and antitrust enforce-
ment. " :

In her speech to the ABA, Binga-

man said she does “not subscribe to

the view that the increased complex-

ity and internationalization of our

economy makes antitrust policy less

important. Indeed, I believe the con-

verse is true. It is precisely because

the United States is faced with

strong foreign rivals that we need

vigorous antitrust enforcement” to
keep firms competitive. -

" High Praise, Heavy 0dds

Bingaman has raised expectations,
Even attorneys who defend corpora-
tions praise her activist stance, pri-
vately confiding that their clients
won't listen to them or even seek
their advice if they feel that the fed-
eral government is not serious about
antitrust.

But in trying to carrying out her
agenda, Bingaman faces some formi-
dable odds, including the preponder-
ance of conservative judges appoint-
ed during the Reagan and Bush
administrations. That has made
merger cases more difficult to win_
these days than in the 1970s, be-
cause prosecutors can no longer
make arguments based mainly on

- creasingly have been requiring more

complex economic analysis, with
proof of harm to consumers.
Shenefield said his friends who re-
main at the. antitrust division . told
him Bingaman has spent’ consider-
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- background"‘as a litigator, rather

m-n\.-,ﬁv,,,,

{ . as a theoretician, probably will'~

be én : to a department strug-
gling to overcome' a dismal record
for winning antitrust cases..
Bingaman vows to bring a litiga-
tor’s eye to- assessing potential cas-

es. “Antitrust enforcement really is -

fact-specific,” she said. “You can’t
say every person in a car, accxdent is
at fault.” -

Antitrust attorneys sald they are. .

closely watching several key deci-
sions to get a closer fix on how Bin-
gaman will operate. “The Microsoft
¢ will be very important to watch.
If she files a [suit}], it will mean she is
not afraid to go after big fish if they

step over the line, even if it means a -

major case that could take awhile,
said Lande.

“It’s the kind of anutrust case that
‘the [Reagan and Bush administra-
tions] would shy away from,” said
Gene Crew, a plaintiffs’ antitrust at-
torney in San Francisco. The Rea-
gan administration largely adopted a
live-and-let-live attitude about merg-
ers, market concentration cases and
agreements between producers and
distributors.

In addition, many Justice Depart- |

ment staff attorneys were demoral-
ized by the decision to declare defeat
and close a 13-year case against In-
ternational Business Machines Corp.
in 1982, some legal experts said. “It
was like the antitrust division’s Viet-
nam,” said John Shenefield, the anti-
trust chief in the Carter administra-
tion. “Like the military, the division
didn't want. to go into anything un-
less they were going to win and then
with overwhelming force.”

The Bush administration took
pains to distance itself from the Rea-
gan administration’s free-market ap-
‘proach to antitrust. Both the Federal
Trade Commission, the other agen-
cy charged with enforcing antitrust
law, and the Justice Department
stepped up their actions against
mergers and price-fixing cases.

In 1990, the Justice Department
challenged more mergers than in
any year since 1973, according to
Bingaman's predecessor, James F.”

Rill. The Bush administration in-

creased.the Justice Department’s
antitrust staff from 500 people to
600 people, although it still has 100
fewer lawyers on the staff than the
400 the division had in 1980.

The Justice Department, howev- [:
er, has had a poor record of winning |
those merger cases that were chal- |
lenged, lagging behind the FTC. Bin- |
gaman has singled out mergers as an- |
area where she would like to be

more active and win more cases;

- Cases to Watch

. Twao high-profile mergers—wh:ch )4
may prov1de an indication of her ap- ’
proach to these cases—are soon to -
|+ over her desk. They are..
AT&T's planned $12.6 billion acqui=y

"

— ==
O e

-pedal ‘treatment. iy
" executives have arg that activi-

that might be anti-competitive
domestically—such as mergers or
joint ventures—should be allowed if
they will help firms compete more
effectively abroad and create more
jobs. They have warned that other-
wise, the nation’s lead in software

and biotechnology will go the way of

consumer eleéctronics and manufac-
turing.

Disputes over antitrust enforce-
ment could prove one of the stickiest .
areas for the Clinton administration
if the argument comes down to jobs.
But Bingaman said she sees no con-
flict between the goals of economic

“Rame high-techtl""

main at the.antitrust. division. told
him Bingaman has spent consider-
able time meeting with staff attor-
neys and trying to rechannel their
activities into high-impact cases
while giving them the tools they
need to win. He said the staff attor-
neys he has talked to are impressed.

“She’s a note taker and a hall

walker,” Shenefield said. “I think her -
style of leadership will be to summon ||
forth the energies of an institution |

which has historically been pretty
aggressive.”

“She comes to this with a sense of |

mission,” said Hobbs. “She clearly in-
tends to make her mark.”

sSihenefield said his friends who re- |

P 1Y
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Senate Delays Vote
On Antltrust Bl]l

Assocnated Press . ': 3

The Senate Judncnary Committee backed aWay yes-|

terday from voting on a bill that would strip. baseball of
its antitrust exempnon, saying i wants to hold more
hearings. . .. -

Committee, chaman Joseph Blden (D-Del) dld not;

set a date for the hearings and sald a vote on the blll
mnght be put off until early next yearp b

.. "Biden admonished the owners for’ not hmng a com-
rmssnoner in the year smce Fay Vmcent s forced resng-
natlon last Sept. 7, . . A

.’ “Baseball better get the message, he saxd speakmg

strongly on this subject -for the. ﬁrst time. -YUnless

baseball gets its act together in a way that is monumen-'

“"tally different’ from ‘where they are now, tlus comnuttee

‘will be back with the votes that will change the status of'

- baseball"i S BV

A 1922 US. Supreme Court,decxsnon ' exempted'
baseball from antitrust laws, and the high court said in .
'1972 it was up to Congress" to change that_decision. '

Prodded by Florida congressmen who were ‘angered
that owners prevented the San Francisco Giants from

moving to St. Petersburg, Sen. Howard Metzenbaum_:

' (D-Ohio) held hearings with his antitrust subcomnuttee )

last December and  sponsored the bill this year s

. Baseball owners have lobbied senators to- Keep- the"

exemption, clamung its removal would allow teams to "
move from city to city at will and would devastate the -
. ‘minor léagues. Major league teams spend about $6
~'million each on their minor league systems, > ¢ ¢

“There will ‘be ‘chaos if the antitrust exemptlon lS
: removed said Sen. Arlen Specter (R-Pa). - :

~-Baseball officials said they were pleased the comnut-;

<l
%

..tee took no action, but Milwaukee’ Brewers. president X
.Bud Selig, chairman of the ruling executwe counc11 was_:

‘guarded with his remarks.

" “We're very sensitive to the thoughts of t.he Senate--

.. Judiciary Committee,” Selig said in Milwatikee, “We feel ."

that this year has been a very constructive year as- we',
move to the conclusxon of many unportant sub]ects "__:_

0]1jaz  ubshigfam fost
W B¢
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Dallas, Texas
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that' has 'eve
Tl NERS pe et ,‘.b-('-.,l”

Texas Leg151

};ijptgon from? state antitrust: ;* i
‘xtaws. . It also; created. a“ ratépayer, ... LAlthough,, i,
advocate’ roffice-and opened ‘an % House'~§membg§5
ansurance;:fraud -division'at" the"

_thes 1945LMcCan-an “‘

*ﬂ&chm‘ds“mlled the 527-page law
- e ff’the strong&st:plecs of. practlces barred“inz_mo's,d mt‘i
- ¢ Brooks favors::a». watered
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MEMORANDUM
DATE: June 24, 1991
TO: Members
Committee on the Judiciary
FROM: Jack Brooks, Chai .
RE: June 25, 1991 Markup o¥ H.R. 1470 and H.R. 1604

The Committee will meet tomorrow, Tuesday, June 25,
1991, at 10:00 a.m., in Room 2141 Rayburn House Office Building, .
to mark up two pieces of antitrust legislation which both the '
Committee and the House passed last Congress. The legislation
scheduled for markup is H.R. 1470, the "Price Fixing Prevention

Act of 1991," and H.R. 1604, the "National Cooperative Research
Amendments Act of 1991."

I. . e "Price Fixin v "
A. Purpose and Summary

H.R. 1470 was developed by this Committee over the past
four Congresses as a legislative response to two overlapping
developments that threatened to eliminate, or severely restrict,
remedial action under the antitrust laws against an entire
category of anticompetitive conduct known as resale price
maintenance ("RPM"), or vertical price fixing.

The first development is one of long standing and
involves the continuing failure of the Department of Justice to
enforce the per se prohibition against resale price maintenance.
Through a combination of inaction, public statements, amicus
filings and purported "guideline" writing, the Department has
undercut the vitality of the RPM stricture despite contrary
Congressional and Supreme Court consensus on this point. With
not a single RPM action brought in 10 years time, the use of
private enforcement takes on added importance as the last
remedial tool to end RPM violations, which harm consumers by

raising prices and diminishing the range of available goods and
services.
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Yet, the private enforcement remedy has suffered a
series of setbacks as well. In the 1984 Monsanto v.
Corp. decision, 465 U.S. 752 (1984), the Supreme Court, while
affirming the per se nature of the RPM offense, also made
statements about the evidentiary standard to be applied in dealer
termination cases that has spawned confusion in the lower courts,

effectively constricting the ability of plaintiffs to receive a
jury trial in such cases.

Even more disturbing was the Supreme Court's decision
in Business Electronics Corp. v. sSharp Electronics Corp., 108
S.Ct. 1515 (1988). There, the Court held that a conspiracy
between the manufacturer and a dealer to terminate a competing
dealer who was price cutting was insufficient to invoke the per
se rule absent an agreement by the conspirators to set a specific
resale price. The effect of Sharp has been to set up an almost
impenetrable barrier for terminated dealers to redress antitrust
injury since rarely do conspirators engage in such simplistic
practices as actually entering into an explicit agreement to set
specific prices.

4

H.R. 1470 thus has two major provisions: First, it
sets out the burden of proof that is sufficient but not necessary
to reach a jury trial in a dealer termination situation. If the
elements of substantial causation required in section 2(a) are
shown by the plaintiff, an inference of illegal "“concerted
action" is raised; and a jury will then decide whether the
antitrust laws have been violated. Where these requirements are
not met, a defendant's ability to obtain a grant of summary
judgment under the Federal Rules of Civil Procedure remains
unaffected. Second, H.R. 1470 states plainly, and beyond
dispute, that minimum resale price maintenance is illegal per se
under the antitrust laws.

B. Background

H.R. 1470 is designed to end confusion about the proper
evidentiary and substantive treatment of vertical price fixing
claims. Since at least 1911, vertical price fixing (or resale
price maintenance) has been illegal per gse under the antitrust
laws for the simple reason that price fixing conspiracies between
a manufacturer and a retailer to drive a competing retailer out
of business create an intolerable restraint of trade in an open
and free-moving economy. This prohibition went unquestioned for
70 years until 1981, when the Justice Department -- for
"theoretical"™ reasons -- deemed the practice "procompetitive" and
abandoned enforcement activity in the area, failing to bring a
single resale price maintenance ("RPM") action in the past 10
years. Even more troubling, the Department in the early 1980's
began to intervene in private actions, filing amicus briefs in

support of defendant-manufacturers charged with vertical price
fixing offenses.
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When Congress, led by this Committee, voted to cut off
funds for any Department amicus intervention seeking to overturn
the per se rule, the Department responded by issuing a set of
"informal® guidelines ("the Vertical Restraints Guidelines")
outlining its theoretical positions on vertical price fixing,
including the novel idea that only if there was proof that
conspirators fixed a gpecific price or price level could a price
fixing violation be found. Both Houses of Congress then adopted
a resolution condemning the DOJ Guidelines as being inconsistent
with congressional intent. When this action had no effect on the

Department's enforcement policy, a legislative response was
developed.

Led by the House Committee on the Judiciary, the House
passed H.R. 585 in the 100th Congress and H.R. 1236 in the 101st
Congress to remedy these problems and to reaffirm congressional
policy in this important area. H.R. 1470 is identical to H.R.
1236 as passed by the House last year, incorporating the
carefully crafted compromises of the Committee's efforts in the
100th and 101st Congresses. Opponents have been reassured that
the bill in no way seeks to undercut .the unilateral right of
businesses to deal with whomever they wish and on whatever terms
they desire -- provided that they do not engage in conspiracies
to drive competitors out of the marketplace for reasons of price
competition. To reiterate some of the compromise features of the
bill that were clarified in the last Congress:

-~ .1.-~ The evidentiary standard set out in H.R. 1470 is
identical to that in the 100th Congress' H.R. 585
except that maximum price fixing is excluded from its
scope. Setting a maximum price on goods -- as opposed
to a minimum price -- rarely, if ever, hurts consumers
or competing businesses since the freedom to sell at
lower costs is not impeded. This distinction has been
noted in the jurisprudence for 20 years.

2. The evidentiary section of the bill preserves the
compromise offered by Congressman Feighan in the 100th
Congress to make clear that nothing in the legislation
would prevent a defendant from receiving summary

judgment if the evidentiary standard was not met by a
plaintiff.

3. The codification of the per se rule makes clear -- as
we did in the 99th Congress by passing the Vertical
Restraints Resolution (H. Res. 303) -- that vertical
price fixing does not require that a specific price be
set by the conspirators. This addition is particularly
necessary since the Sharp decision has now created
confusion on that precise question. I have attached a
copy of H. Res. 303, which at the bottom of page 2
states prior congressional intent that vertical price

fixing does not require an "explicit agreement as to
the specific price(s]."
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4. The legislative report accompanying H.R. 1236 also
makes clear the Committee's intent that when a
manufacturer receives a price complaint from a retailer
about a competitor and proceeds to investigate, a
subsequent termination of the discounter by the
manufacturer for reasons unrelated to his pricing
policies will not be a target of this bill, and is
completely lawful under the Colgate doctrine.

5. The report accompanying H.R. 1236 also makes clear that
the requirement that a manufacturer have terminated a
discounter "in response to" a complaint from a full-
price retailer means that the complaint must have been
a "substantial contributing cause" of the termination.

. 6 - e " onal Cooperativ o) tio endments 991"

H.R. 1604 seeks to clarify the treatment of production
Joint ventures under the antitrust laws and to eliminate
unnecessary obstacles to their formation. Properly structured,
cooperative ventures may produce important gains in technology
innovation without leading to a dampening of competition.

The legislation would amend the National Cooperative
Research Act of 1984, to reduce the potential antitrust liability
for properly noticed joint ventures entered into for the purpose
of producing a product, process, or service. It is designed to
address the misperception held in some quarters of the business
community that such joint ventures are generally disfavored under
the antitrust laws. H.R. 1604 is identical to H.R. 4611, which
passed the House in the 101st Congress.

B. Backaround

Production joint ventures are an important tool to help
American businesses respond to a number of challenges now facing
them in an increasingly competitive international marketplace.
First, the costs of developing new technology and bringing it to
the marketplace may exceed the resources of any single firm.
Second, the economics of high-tech manufacturing have shifted to
short product life-cycles and the need for rapid response time to
consumer demands for variety and customization. Third, because
competing products may now give a technology innovator no more
than six months to a year of exclusivity, American firms must
develop and initiate production strategies and scheduling with
much greater dispatch than in the past.
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H.R. 1604 reflects the Committee's judgment last
Congress that the antitrust laws can co-exist with properly
structured cooperative efforts to enhance innovation and be the
spur to greater manufacturing success as in the past. Correctly
understood, the antitrust laws prohibit only anticompetitive
production joint ventures. The paucity of adverse case law and
the relatively few enforcement actions by either the antitrust
agencies or private parties demonstrate that the antitrust
statutes are already permissive and facilitating to such
ventures. Nevertheless, there appears to be an overdrawn - yet
real -- misperception in the business community that the
antitrust laws generally discourage all collaborative activity,
irrespective of the procompetitive benefits achieved.

H.R. 1604 addresses these concerns by providing
necessary clarification while avoiding unnecessary substantive
changes. The legislation extends to production joint ventures
the coverage and requirements of the National Cooperative
Research Act of 1984 ("NCRA"), legislation that provided similar
antitrust clarification for research and development joint
ventures. Consistent with the NCRA, H.R. 1604 creates no
exemption to the antitrust laws; nor does it change existing
legal standards.

The NCRA has three operative provisions which H.R. 1604
would make applicable to production joint ventures. The first
codifies the consensus view found in existing law that properly
structured production joint ventures will be judged under a rule
of reason standard, which would prohibit courts from condemning
them under the antitrust laws without first considering their
potential competitive benefits. The second provision would
establish a voluntary notification system whereby parties to a
joint venture may disclose the nature of the venture to the
antitrust enforcement agencies and thereby receive reduced damage
exposure from civil suits which are based on the activities
disclosed. Compliance with the reporting procedures would not
result in a "certification" that the venture is legal under the
antitrust laws; thus, even with disclosure, a venture later shown
to be anticompetitive could still be challenged though the
traditional dual system of private and public enforcement and be
subject to single damages. The third provision would award
costs, including a reasonable attorney's fee, to the
substantially prevailing party.
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H.R. 1604 contains one provision not found in the NCRA
that will apply only to production joint ventures reported to the
antitrust agencies under the established notification system.

For any production joint venture seeking the protections of NCRA,
there is a limitation that no more than 30 percent of the
beneficial ownership of the voting securities and equity of such
venture be controlled by foreign entities. There is also a
requirement that all the facilities of such joint venture be
located within the United States or its territories. This
provision creates no special substantive antitrust treatment for
American-dominated production joint ventures over those with
dominant foreign ownership. The only advantage received by a
qualifying venture is that its participants will receive reduced
liability exposure if their disclosed activities are found to be
anticompetitive. Given that the stated justification for the
legislation is to increase American competitiveness in the
international marketplace, such a provision should spur American
business participation without unduly foreclosing the ability of

foreign controlled firms to conduct joint venture activity with
American partners.



Publisher of Consumer Reports

WHY CONSUMERS NEED H.R. 1470,
THE PRICE PIXXNG PREVENTION ACT OF 1991

What is Vertical Price Pixing?

- The illegal practice of vertical price fixing, sometimes

referred to as resale price maintenance, is illustrated by the
following example: :

Sturdy Sole Shoes sells its goods to both Pricey Shoe Salon
and Shoestring Footwear, competing retailers in Smallville.
Pricey does not like the price competition from Shoestring and
complains to Sturdy that “Shoestring's prices are killing me.®

Because Pricey is a more important customer, Sturdy terminates

Shoestring. Smallville's consumers now have but one choice of
- where to buy men's, women's and children's shoes. They must shop
' at Pricey and pay Pricey's high prices.

A short Eistory of Vertical Price Pixing

In 1911, the Supreme Court held that vertical price fixing,
agreements to maintain price between sellers on different levels
of the chain of distribution, is a per se (automatic) violation
of the Sherman Act.! The Court applies the per se rule to
activities which have been shown to be inherently anticompetitive
and lacking in any countervailing competitive benefits.

During the 1980's, an anti-consumer theory of economics _
gained a foothold at the Department of Justice (DOJ), the Federal
Trade Commission (FIC) and even the Supreme Court. Known as the
Chicago School, this theory advocates a hands-off approach to
antitrust enforcement and argues that vertical price fixing does
not deserve per se treatment. Proponents of the theory contend
that higher prices will ensure better service, ignoring the fact
that many low income consumers do not have the ability to pay
higher prices for the luxury of more service. In addition, this
sCchool of thought asserts that intrabrand competition (e.g. one
store's selling Sony 19 inch T.V.s for $299.99 and another
retailer offering the same set for $350.00) is not worthy of

protection, and that only interbrand competition is necessary to
safeguard consumer welfare. As a result of the influence of the
Chicago School, not one vertical

price fixing case was brought by
either DOJ or the FIC in over 8 years.

1 pr. Miles Medical Co. v. John D. Park and Sons Co., 220
U.S. 373 (1911).

Washington Office
. Suite 520, 2001 S Streel, Nothwest - ashington, D.C. 20009 - (202) 462-6262



The detrimental impact of the Sharp decision is illustrated
by subsequent lower court decisions applying the new rule. The
facts in Toys “R" Us, Inc. v. R.H. Macy & Co., Inc. ¢ represent
a classic resale price maintenance agreement. Two manufacturers
of children's swinmwear .were selling their goods to Macy, a full
price retailer, and to Kids "R" Us, a discounter. Macy had a
policy of meeting any competitor's retail price for children's
apparel. Macy became worried that in order to meet Kids “R" Us
prices it would have to lower its own "keystone" (double the
- wholesale price) prices. Macy's buyer for children's wear =

complained to the two suppliers that it would be very difficult
for Macy to meet Kids "R" Us prices. He reminded the two
manufacturers of the size of Macy's purchases and told them that
Macy might reduce or eliminate future purchases if the suppliers.
sold to Kids. The two suppliers subsequently informed Kids that
they could not sell to Kids and explained they were reacting to
complaints about price from Macy. The court found that the
evidence could support a finding that Macy and either
manufacturer agreed to deny merchandise to Kids. However, as
there was no additional agreement on a specific price or price
level that Macy would charge following the termination, the court
found there was no per se price fixing liability.

The facts of the case in Xids "R" Us demonstrate the
absurdity of requiring an additional agreement on specific price.
Macy made clear that it planned to continue to charge “keystone"
prices after eliminating the price competition from Kids “R"™ Us.
"Keystone" is a pricing standard known throughout the retail
clothing industry to mean a retail mark-up that doubles the
wholesale price. Such standards are common in most industries.
Another example is in the furniture industry where the “mark" is
understood to mean doubling the wholesale price for retail sale.
Because of industry pricing standards, retailers can effectively
maintain prices without directly discussing specific price or
price level and avoid per se antitrust liability. It makes
little sense, however, to hold liable retailers who say "“let's
get rid of Kids and charge $39.95 for Backflips swimsuits," and
not those who instead agree to "get rid of Kids because they are
under 'keystone! for Backflips swimsuits." Yet this is the
effect of the Supreme Court's decision in Sharp.

The consequences for consumers of the elimination of Kids
YR" Us from the children's swimwear market is plain. ‘Parents
wishing to purchase high quality swimwear for their children are
left with one option: buying from Macy at Macy's "keystone"
price. The fact that Macy and the two manufacturers did not
articulate a specific price does not change the fact that
congumers are forced to pay 20-25% more for the same merchandise
and are able only to purchase the merchandise at Macy. Despite

4 1990~1 Trade cases 68,890 (S.D. N.Y. 1990).
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What Would H.R. 1470 Not Do?

Manufacturers have the “péwer~to make unilateral business
decisions. For example, suppliers who wish to develop or
maintain a certain image for a product are free to refuse to sell
to discounters. This right unilaterally to refuse to deal or
even to terminate current customers is protected by the Supreme
court's decision in United States v. Colgate and Co.5 This

right to make unilateral business decisions would not be affected
in any way by H.R. 1470. : L

>

Furthermore, H.R. 1470 would not alter the rule of reason
treatment accorded to agreements involving non-price vertical
- restraints such as territorial agreements or location
restrictions. The Supreme Court's decision in Continental T.V.,

Inc. v. GTE Sylvania Inc.® would continue to govern treatment of
non-price restraints.

_ There can be no violation of the Sherman Act section 1
without proof that the defendant entered inte an illegal
contract, combination or conspiracy. Section 4 of H.R. 1470
makes it clear that this requirement would not change.

Why is H.R. 1470 Nacessary?

H.R. 1470 would restore the remedy for resale price
maintenance. Today, discounters who are driven from the
marketplace have virtually no recourse against those
manufacturers and high priced retailers who conspire to eliminate
the competition created by discounters. In addition, law
enforcement agencies do not have the tools they need to
effectively prosecute and deter anticompetitive conduct. This
type of activity appears to be becoming more common, driving
small discounters out of business and limiting the merchandise to
which larger discounters have access.  For consumers,
particularly low-income consumers and those on fixed incomes, the
result is higher prices and fewer choices. In sum, H.R. 1470 is
needed to make the American marketplace function the way Congress

intended when it passed the Sherman Act in 1890--as a free and
open marketplace infused by vigorous competition.

5 250 U.S. 300 (1919).

6 433 U.s. 36 (1977).
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Admlnistration on H.R. 3626, authored by Chairmen Jack Brooke and
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standardq, the completion of thej

individuale more productiyf. The NII wi

of buz lives by creating ncw: waya ko

4

cnlidren, improve our healtli uare, gi&u
|

Juslice.

job of building the NII| --

NII will

compleonn of the National

i

or more epecifically,

broadband, interactive
r society -- has been aptly
interctate highway system.

Lhe construction of

And just as
;productivity and 1living

make firms and
11 alsn enhance the quality
educate adults and’ their

us better and cheapet waya

1Assistant Attorney General, AnLiltrust Division, Department of
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of buying producte and servicesd, and L Lertain us at home.

i There is a key dxffcrence,,howevek beLween the nation's reads

andiits information 1ufrastructure..9uq roads have bccn buxlt by

I

government. Our NII is being b@ilt by piivate enterprise.

! But that does not mean ' that g&vernment has no role in
pro&oLlng the development of the NII.ETb thec contrary, just as in
any;other sector ot the economy, gov&rﬂment is needed Lo set and

enfdrce rules of fair play.

% In a word, government is needed to cnaure omgetltion. For it
is ‘only through vigorous competitlon in all phases of the
tel+commun1catlons businesgs --:1n the c?nstruction of the various
inf&rmation highways and their hcceoe réads, wired or wireleds; in
theéoperatron of those hiqhwayﬁ; and 1$ the provision of content

i :
over the highways =-- that the narlon can be assured of having the

higneat quality tclecommunicaﬁxons:qefvice at the lowest cost.
Tnus, it 1s appropriate Lhal Lthis Committee -- which oversees thc
enforcement of the natjon’'s anrifrusr iaws -- is where we begin
con?ideration of legislation that we | hope this year will finally
set the ground Lules for the completibn and operation of tha NII.

; I will concentrate in my rpmarks roday on the role of
competition in kcy parto of the NII effort the provision of
telephone services (bolhh volee and Jaﬂa) and the manufacture of
tpl?commun1cat1nnq equipment.. H.R. 3%2?, which builds upon H.R.
5096 authored by the Chairman:of this’Committee an pass by the

Cummlttee last year, represents an 1m o;tant stcp toward cnsuring

the;prommnence of competition in the itelecommunications industry.
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The | jnew bill would enable the! Regional Dell Operating Companlee
(Rnoc'q) that are now barred from compet.ing in long-distance
teléphone eervices to enter that market, but only if the telephone
uompanies satisfy both the Pederal éommunzcaLione Communication
(rtq) and the Justice Department thit Lthelr entry will not harm
coméetition in other markets. Tn a‘dirion, the proposal would
peréit the RBOCs to rescarch, gdevelop, and manufacture

telécommunlcations equipment 'uulesg Lthe Justice Department

cha*lenges such activity for pos1ng uEdue t.hreats to competition.

The Administration endoraco these objective and applauds the

aut*ors of H.R. 3626 for ldenLlrylng % constructxvc meuhaniam for
arh1pv1ng them. In particular, the Administratlon believes the tine
hae  come to move telecommunications poixcy out of the courts and
intl the statute books so that Congre s,’ as representatives of the
puhlir, can establish the tar-reachin and comprehen31ve framework
for governzng the telecommunications horld of the future that the
uat{on desexrves. |

{ iIn the balance of ny te:.stimoni'. I would lixe to dJdo the

following:

--To put the discussion we aré havmg today in a wuscful

framework, by explaining how we got ne:e and, in particular, how

the jnation has benefitted from the com#etition in telephone marketq
thaé has occurred thus far; I l |

l

; --10 suggest why providing even'! greater competition in bolh

locél and long-distance telephone mar&e;s ig critically important

for |American consumers and inddstry;. |
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--T6 identifiy the fundamental chall@nqes pulicywakers face in

bringing about this result; and :

; —-To discuss how the Admxnistration g NII proposal builds upon
the ivaluable toundation constructed b; #.R. 3626 Lu address these
chaﬁlcngeo.

ine {Origing Of The Curzrelil Tel@uommuq'c tions Revolution

| This Committee is now conoidering legislation to make the

| "
nation 8 telephone markets nore compl titive in significant part

¢

becquse two decades ago, the Departme t of Justice decided to sue
AT&% for impeding competltion ﬁn allr significant aspects of the
telephone business. Assistant Attorne}s General in both Democratic
and Repub11can Administrations vigorously prosecuted this case. My
nntitrust law professor, William Baxtpr, then resolved the matter

in 1982 by obtaining a consent decree that cffcctively broke up

AT&T -- splitting the local telepnone companies from AT&T's lung-
distance and manufacturing businesses That decree, or the Modified

!
Final Judgment (MFJ), has now been i effect for ten ycars. The

\
nar;on owes enormous gratitude to Jy dqe Harold Greene, who has

dev?ted his enormous energies and le al talents to administering
thelMFJ. |

i 1t is no understatement that the MFJ was one ol Lhe must

l
imp¢rtant and beneficial  dev 1dpmentq affecting the
I
telqcommunxcatlons industry in-this ccntury. It was Lhe MFJ that

enanled the United states to Detome LLC first uation in the world

3

|
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to introduce competition as the main principln for governing the
devqlopment of telecommunications serkicea.

? Before Al&l was split up, it was absumed Lhat all aspects of
the? telephone business were 'a natuda] monopoly in need of
regqlation. But technology provcd thip %saumption wrohg. Upstarts
like MCI proved that competition could s@rvive in long-distance, if

on1§ government could prevent AT&T flnﬁ refusing to interconnect

other long-distance providers :to it¢ local telephone networks.

Similarly, other mdnufdutuiels ol Lclcyhuue equipment wanted to

sell equally, if not more, 1nnnvar1ve roducts but were frustrated

by.AT&T from doing 8o because of the telqphone company's incentives
to Luy such equipment only r;om its ! wholly owned subsidiary,
Western Electric. i '
i By unleaahinq compatition in varioup segments of the telephone
industry, the MFJ has delivered thd benefita that competition
evegywhere else guarantees: 1nnovatibn, better products and

seruices, greater efficiency, and lower prices. Conrider that since

Lhe MFJ.

i

; =—interstate long diStance prices 1n real terms (adjusted for

inflation) have fallen by more ithan 5) %,

? --there has been a virtual xploeion in thc types of
telTphones and services that consumer can choose from;

--competition has stimulated thi develnpmpnt of hundreds of

innovative voice and data servipes (slch as call waiting and ‘voice

mall):

--gpurred by MCI and Qprint aL]éthree najor long-distance
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!backbone for the NIi: and

|
| —-competition in thc tclephone

the

wnofe new markets and spawned the d

proéucts.
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e  laid fiber optic cable

tthuanUt much of the country énd thJs have already bulll much of

equipment market has opened

evelopmeul and sale of new

In short, thec MFJ has cnabled th

e Unxted States to maintain

Iis Leohnologioal leadership 1n telecoﬁmunications. Nations: that

navé stuck to the old monopoly model

falﬂen behind, That ie why many are

rathier than the other way around.

of telephone services have

ﬁow trying to emulate us,

| While the MFJ has unleashed power]

have benefitted American consumers and

The Need For And Benefits Of Eﬁen Greatér Competition

ful competitive changes that

bﬁsiness, its joh —- and our

job - i® not yet complete. Therc is atill room and need for even

more competition in all three markets affeoted by thie MFJ; local

telqphone service, long distance teleohone service, and equ1pment

research and development and manufacturing

Local telephcone markets are 1111 greatest need of added

competition for they are still monopo 1zed by the vestiges of the

BclI Syatem, the RBOCs. Although div

rules liave broughit 4 weasure of Competi

the prnv1q1on of information qerv1req,

)

(BOCs) in most areas of thc country

|

cotzturc and "equal accese”
.L@on Lo long distance and to
tﬁe Rell Operating Companies

oﬁill have a lock on local
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Lelephone traffic, carrying more than 99% of all local calls.

; in time, there is hope that technology vltimately will erude

thiﬂ monopoly, as long as the bovernm9¢t facilitates rather than

obs%ructs such progress. While éxpensivé, cellular and specialized
moblle radio services -- which ‘can LxuusmiL calls through the air
rather than by wire ~- are growing po1d1y throughout the country.
Shoftly, thc FCC will auction off addit#onal spectrum for Personal
Cow@uuications Services (PCS), yet énother form of wireless
cnmn;umratmn. And hopefully, cable télevision systems will be
succeesful soon in adding the trénsmission of telephonic
comnunications to their networks, ﬁrOVidxng perhaps the ' most
pozjrful source of competitioh to dxlstlng providers of 10tdl

telephone services.

Second, while several compet:.tors certainly havc - madc
31gniricam: inroads in long-dlstance télepnone markets, that market
may | 'still not be as cOmpetztxve as it could be. AT&T still has
abodt 60% of long-distance traffic and thus remaina thc dominant
prov1der of long-distance servites In dddition, there is ev;deuca
1nd1cating that AT&T behaves very muth: 1ike a price leadpr- the
prices of other long-distance oompamESf has conaistently moved in
lock-step with AT4T's: In a more competitlve market we would expect
to see less regular pricing patterns and|thus more vignrnnq pririnq
competition. The fact that the RBOJ; secem to want into long-
distance so much provides futhex evzdente from Lhe maxketplace
that] the long-distance market rou]d b?ﬁ@tir trom more competition.

{ Third, whilec teclcphonc cquipment ic now probably the most
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com!etitive of the three markeés de#ltéwith by the MFJ, even the
equipment market could use addifional§co§pet1tion. Here, too, AT&T
conuinues to be a dominant :force, glthough 1t faces stiff
romperirinn from numerous other providarq, domest.ic and toreign.
Given their expertise in the industry, some or all of the RBOCs may
bLe ? nalural eulranly ity LVBBG;Ch . and manufacturing

te]ﬁcommnnicatjons equipment, especia ]§ for the network, but are

pre&luded from entry by the MFJ. Under the right conditione, entry

by qhe RBOCs into these autivities could help spur innovation and

bring down prices for telecommunicationseequipment in the process,
it is also possible that the RBOCs ould help displace fore;gn
telecommun1cations providers whb have cfacked our market and thus
creqte more skilled jobs for Amgrican pere at home.

Policy Challcngea Ahecad

A ey challenge now for allételecb hnications policymakers -~
whether in Congress, in the Ex ecutivrm;ranch, and the states --
Lhex fore could not be clearer: To encourage greater competition in
a]];farptﬂ of the telecommunications induqtry in a way that does
not distort the marketplace or #osc ddnécrs to consumers.

lrhls Comunittee has a cruclal r&le in bringing this result
ahnu& because of its jurlsd1ct10n over any legislation deallng with
the ﬁFJ In particular, the important uadk ie to subject the RBOCo,

whxch now have monopoly power i luua] Lclephone service, Lu much

grea;er competition while at rne same q:me specifying conditions
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that would permit the RBOCs to éngage inéthe other activities from

whidh they are now precluded by the

M%J, notably long-distancc

servlce and telecommunicatlions R&D and manufactuxinq.

. Several qrrathrfnrward qhepq would open up local telephone

markets. Exieting local and state reetrictions against entry must

be dupexseded, while RBOCS musL be t

|
services and provide 1nterconnqction

use !the "local loop" to provide lo

addition, cable television and tels

equlxed to “unbundle” theix
to other tirms that waht to
cai telephone services. In

pﬁone companies should be

perﬁitted To engage 19 each business ih ?ne same service territory
(although-to preserve competition, ercb type of firm should be
prthbited from acquiring the other in the same service area for a
minimum of five yearsj). ' %

Fortunately, there appears to be agconsensus supporting such

mcashres. In the House, RepreSentativee Markey and Fields have

authored legislation (H.R. 3636): that would.broadly authorize these
qtepa In the Senate, Senators Danforth and Inouye have introduced

similar legislation (5. 1086). The Admlnistratxon strongly supports
the basic thrust or these legislatlve 1n1t1at1ves. Moreover, we

applhud the announcements hy MCI to enter the local telephone

busincss and by various RBOCs and cable companies to upgrade their

. l
l

Lelebhone and cable networks to ennance competitlon in their video
and .nnal telephone markets, reﬂpantLany

' The ‘more controversial, but cqually important, issuc 15 to

speclfy the conditions under which t

otte; long-distance service and;engagé

|
g

Ie:RBOCs may be allowed to

jﬁ manufacturing and RED. A
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minihum condition, of coursse,

compktition in order to reducé, and:

ability of the RBUCS to Cross- SUD81012
it 1§ critical that any legislation aut

otheF line of business not be’ enacted in isolation,
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is opéning up the local loop to

eventually eliminate, the

e ana aiscriminate. Indeed,
h&rizing RBOC entry into any

It must be

pair;ed with legislation sweeping.away exiating restrictions against

entry into local telephone markéts.
{

Nevertheless,

Lhe Qucal loop,

problﬂmaflc for two simple reasons. As!

over local phone gervice, the RBOCa -

even if the llaw allo?o greater competitién in

RBOC entry into othef lines of business reﬁains

lnng as they have a monopoly

aoédid AT&T ~- will continuc

to hqve incentives to charge thii regwléted local aclivities with

the bosts of engaging in other unregu

are éermitted to enter. If they oan do

lafed businesse’s which they

that, the RBOCs will be able

to méke customers of local telephone sexvzce pay for long-distance

long
RBOCL

have incentives to discriminate,

them or not. in addition, as

as they have market power in the local telephone business, the

perhaps in subtle ways,

against competitors in long-distance and.manufacturing if the RBOrq

are allowed into these other activities.

I

0[[1¢e reported in

February,

problems 1in detecting cross- sub91di

:These are not just abstract concefns. The General Accounting

1993 that the FCC had continuing

zation by the RBOCs.? In

addltion, many statc rcgulatory commiasibns do not have the gtaff

or the

resources to be able to

r[citation needed] .

aéequately detect cross-
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subskdization as long as all RBOC actiyvities are housed within the

samc; corporation (and not divided Lnto geparate companies or

affihiates).

i ; ;
! There are two hasic ways to‘addre%s the prohlems posed by RROC

mark?t power., One is to wait for locai§t¢lephone markets to beécome
full& competitive Dbefore relaxing %the line of business
restficrionq This option avoidq the ahgerq ot RBOC abuses, but
eacr&flcea the potential gaine in addeE COmpetltlon that the RBOCs
woulﬂ bring to long-distance and manufactuxing if they could enter
these activities quickly. : X

'The other broad option is to ac elerate permission for the
RBOCE to enter the other businesses aI long as they are subjected

to post entry safeguards that mlnimlze tne danger that they could

harm competition. This approach has tﬁr potent;al of realizing the
gains from cnhanced competition provid d%by the RBOCs more quickly,
butl depeudluq on the nature of the Sdfeg@ards, may run more risk of

i

RBOC| abuses. _ :
H.R. 3626 blends both of théoc apprdachcs. On the one hand, it

uuudltions RBOC entry into lodg-distanbe generally, arterésome

jn1t‘a] waiting periods (18 months for reéelling and five years for

faciiities-baaed ocrvicea), on findings by the DOJ and FCC that
such activiLy will not harnm bompeLitlou dnd will serve the public
1nterest, respectively. In add1r1nn, fhe RRBOCs would be allowed
into! i manufacturing and R&D after one ! yéar, but only if thc DOJ
decides not to uhalleuge such euLLy a& pualug undue cowpelllive

4
riskT f
i
l
|
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on the other hand, H.R. 3625 would ﬁermit immediate RROC entry

intd reselling long-distance fserviéeé nationwide once a key
safe%uard 1s salisfied: namely, that Lhe RBOCs allow consumers to
choose any carrier tor such serv1ce and;dial 1 to use it ("dial 1
parimy") In addition, DOJ would sst 1] have an opportunity to
chaluenge such entry on ant;t;ust grouuds. II.R, 3626 applies no

rederal safequards, nowever, tb tne'permission it provides for

immeﬁiate entry by RBOCs into’ intra tate long distance if the
states allow it. k |

The Administration strongly endo ses the provisions in H.R.
3626291v1ng both the FCC and DOJ authrrity to approve RBOC entry

. into long-distance. The FCC is the cxpart agency charged with proad

yovernance of the telecommuhicati&né industry and so0 1is

Apprbpriately given entry authority At the same time, the

E. Depaktment of Justice has dcveloped bxtcnoivc expericnce: and

H

expetcise over the past two decades shnce the filing of Lhe AT&T
case with respect to the role ot competition in the telephone
induLtry In particular, the adminzstration of the MFJ has involved
the Lepartment in substantial measure in the very issue now berore
this’Lommlttee, namely under whaf rirrumqranreq t.o permit. the ﬁBOFq
to gnter other lines of buaineaa. ;t is only appropriate,
thelefore, that any legxsldLluu des;queé Lo replace Lhe MFJ tully
involve our Department. j i
1WLth respect to the entry ¢onditioés set forth in H.R. 3626,
the !Admlnlstration understands; the hérd work that went into

] i
striking “the right balance between |promoting competition and

i M N
i i i
i
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avoiFing potential RBOC abuses. ’WP hplieve tthat H.R.

an e&cellent foundation for achxevingt
witw this Committee and the entire

founhation.

l
|
i
!
i
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3626 provides
h;s balance. We want to work

Congress to build on this

: N
! Toward this end, we urge the Congress to incorporate a number

slation. The exact language

will be contained in &. bONpLChCHSLVé LeletommunltuLxuus reform

packgge to be introduced in Fongreee shnrtly We also are prepared

I w&uld like to describe in geneza]
concépts.

| Long-Distance: We propose :giving

entr& tests into long-distance, depe

- to negotiate this language with thie and bther Committees, For now,

texms the most important

ﬁhe RBOCe a choice of DOJ

1ding on the safeguards Lo

wh1cb they would agree to be subject irﬁe "public interest” entry

Lest: for FCC approval would be?the )

eithér case, we would shorten %he wa
(rroxfn the current 18 months for res
faciiities-based services). A gsix month
to %llow DOJ and the FCC to write
applications process and to organize
In addition, with ihe ex(
we wpuld rcemove the provisionséin H.R.

entry into certain aspects of loug disy

mé under both options). In
1t&ng period to six ménths
eﬁling and five years tor
p;riod should be sufficient

;ules to administer the
pérsonnel to address those
:eétion to be noted shortly,
53626 that now allow RBOC

arice without prior approval
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trom| either DOJ or the FCC and under
founé elsewhere in the bill.
éUnder the first option, RBOC entry

! )
permitted if the RBOCs can meet 'the ex

in the MFJ (the so-called "8(c)" test
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é different model than is

iﬁto long-distance would be

1sk1nq competitive standard

)é namely, by proving that

their entry would entail "no substantial possibility” of harm to

competition. |

1A1ternative1y, the "RBOCS'

applicétions for long-distance

pcrmission would be judged by a more peLmissive entry test (aimilar

&
Lo Lhe exlisting test for mergers unue

Act) jf they agree to place their local
or those in which they have clear mono
affiiiate. Such a requirement 1é simil
maae;by Rochester Telephone Conporati
teleﬁhonic transmission activities fren

and Other services. I want to emphasi

T
such an afriliate would he opflonal

requlred to set one up if they want to
l;beﬁal entry test.’

*}\ separate afrfiliate requiremen

§’As a result,
convincing" language now appl;cable t

i

pn:

h &

we would propose;

r SecLion 7 of tLhe ClayLou
"bottleneck" facilities --
oly power =-- in a eepérate
r: to the proposal recéntly
to divide its wholasale

ts marketing of telephone

that the establishment of
rhe RBOCs would only be

take advantage of the more

I represents an important

deleting the “"clear and
o ithis entry test in H.R.

;_3626

rUnder this second alternat;ve,
init{ally must be placed in the local
To end users, key switches,
3ystem signalling functions, and assigt
. After three years, the FCC would be 2
thes¢ functions from the affiliate |\
- aCtlﬂltleS face effective competition,

iﬁe "bottleneck" funct1ons
OOp affiliate: connections

inter-of ice transport facilities,

ent of telephone numbers.
uthorized to remove any of
ipon a finding that these
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: :
Btructural safeguard. Because rhe qepaﬁaﬁe affiliate would have its

own bccount1ng records and personnel, regulators would find it
|
4

easiér to .prevent cross-subsidizat on and other abuses. 1In
addztion, by limiting the local: loop . rtiliate to the business of

carrying signals on the same terms: for all who seek to
I

intefconnect, the Administrationgs pro'oéal creates a level playing
rield for all companies -- and not j:l . the marketing arm of the
Raorl-- desiring to market local telephone services. At the same
tlme, by cotablishing such an affiliate, any RBOC would be free to
uuuflguze its offering of any unregulated services and products: in
Justlone or many affiliates of the loc l loop entity.

irinally, we urge the Commxttcc tq consider permiting the

Department Lu pruceed sumewhat less toﬂmally in considering any

applications for entry into Long-diqranrb Specifically, while we

agree that DOJ should permit public comment and provide a written

cxplanatlon of any of its decisions, we' p;opose that Lhe Depacslenl

onlylbe authorized, but not required, to conduct hearings on RROC
appl;cat;ons. Excessively formal prog¢

eﬁural rcquircments oould

? unduly delay the Department's consideLaLion of applications.

Manufacruring: ‘rhe Administration&supportq the provisions in

H.R. 13626 that allow RBOCS intlo manufacturmg, subject to DOJ

chalﬂenge, while subjecting the RBOCs to post-enlry saleyudrds Lo

pzeveﬁt cross-subsidization and blscrit;uation.

significant reason why the gover ent sued ATET in the firet

place wae that AT&T cxcludcd competitors to Western Electric from

i selliL network equipment to tﬁe opefating companies that AT&T

|
|
!
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itscif owned. In addition, ?AT&T prohibited attachment of

compétitors equipment to the ﬁecwork éxcept through protcotive

connectlng arrangements, or PCA's, whi h were often unnecessarily

rcst#;ctive.
While the divestiture of Western ‘1ectr1c from the RBOCs and

the sLbsequenL proliferation of competiripn in the equipmenl market
havetrcduced the potential for future dbuses by RBOCs in the event
they!ate allowed 1into manutacrur:ng,i értaln safeguards remain
necessary. Tn particular, without appropriate safeguards, the RBOCs

| could,provxde uncqual access to network injoxmation, lmpeding other
manufncLureLu from designing equipmant that will work with the

' netwokk Similarly, the RBOCs cbuld favor the products of their

: manquctur;ng affiliates, to f the deLxlment ot competinq
; mnnufhctulexs. In addition, the KbULs cauld he tempted to use their
-requl&ted local monopoly to cross subsidzze theizr manufacturing
IQFthitleS, sticking local ratepayers. ith the tab.

?or all these reasous, it 18: essent al, as H.R. 3626 provides,
ILhdL &he DOJ be given more expllcit auth rity to obtain information
. from the RBOCs about their manufacturi g plans, and if necessary,
‘to ch?llenge these activities in' courél H R. 3626 also correctly
requires the RBUCS to conduct any manufacturing activities in a
?separafa affiliate (from the RBOC or 1tL ‘local loop" activitges,
%as the caocc may be), to disulose ne wcrk information, andéto
:chxaﬁu from tying and cross- quhsidlzatL n. In addition, wc would
frequire the RROCs to refrain fromidioccri ihating againsl competing

: ‘ .
,manuracturcra and, if they DUy any : equipment from their
: )
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manufacturing affiliate, to do so on terms no less tavorable than

the ?erma offered by that arfiliate tI other purchasere. Similar

rcquirementa were included in legislat on previously sponsored by

(’o\-\ &/ /

Ne aloo urge the adopLion of certain other provisione rclated

' Sen.lHollings and previously pasaed by the{(s .173).

to Raoc entry into manufarturing. ﬁiecifically, we propose a
s specitic procedure for the Attorhey Ge eral Lo request additional
1nformation from BOCs submitting notifi.ations of an intent to

manufbcture, the eslablishment ot a specific standard by which an

:1njuntt1ve action brought by the Dcpartment will be judged, a

provieion to clarify the nature oI the separation required where a

. BOC haa separated itself from rhe key elements of its local

exchaﬁge bottleneck monopoly, and the e;zmination of any domestic

i

;conteﬂt restrictions.

r do not want to leave the subjecr nf manufacturxng, however,
without also stressing that the riaks of RBOC entry iuto this
activiky are likely to be lcos sxgnificauL than in the case of
1ong d%stance gervice for several reasoni. iFor one thing, there are
‘fewer | facxlitxes used jointly by loJal cxchange service and
manuraCLuring, reduc;ng the opportunities for Cross-suhsidization.
Tn add}tion, at least with xespect to qome of the largcr, more
bompleé swilclies, economies of ecale arc such that an RBOC
mauufacturer would also have to attract ot her purchasers, providing
a benohmark againsgt which to measuze the rice it is paying itsclf.
Moreovgr, no single RBOC enjoys enbsta:iigl market power in the

puluhdge Oof any type of equipment. hs a resilt, Lhe RBOCS have less

. [ ,
{ } s
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b equipment market thaa in

; lonqﬂdistanro where ocarriers need accesq to all regions (and thus

"IncideuLdl" Services: Finally, H.R. 3626 requires the DOJ and

' Fec w111 establish procedures and sLandards for permitting the

RBOCQ to provide long-distance Jncldental to certain other

isarvzccs. The Adwinistration proposea 0 buzld on this concept by

alluwlnq the KBOCs to engagce in cerilg 1n limited long-distance

'activiries without having to pass an en| ry test. These addiliocnal

,actlvgtieo include the prOV1sion qu

long-distance service

gincidéntal to the provision of cablé television, wirelgpss

‘telephonic communications, electronic
1

éublishing and cerlain

sjgnalhing functions. These services wereéncither subjects of the

ATST lpwsuil nor the MFJ that settled it

?onclu?iqq

i

In conclusion, the Admin:stratio:

introduction ol H.R. 3626. We are eager ta

[~ 4

ia grateful for the
wozk Wwith this CommittCe

to enact this legislation, togeLher with the suggestions I have

advanced herc. We bel;eve that. 1n doing
legal foundaLlon to promote thc - compe

opc;aLlou Of the NII.

30 we will lay a solid

Litive construction and

Thank you,
: = - T m L
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Se ; Dianne Feinstein for $52 million,’ *
9 ln a House-Senate conference commit-
"te€, . that amount was cut to $45 mi_llion

- sured CaMorma lawmakers that ount

bt
{v:\ LSy wE ;"*_‘;‘ R
g BOTdeTPat'rol 'needs 600: mgr;e agents B
. N -‘.‘-_-'. n' o '(I," :_ F] B H . ~_\. N . \,_
* -;72.;_1 ! s the federal govemment plann!ni "4a§endment by Califorma D" mﬂc
7 u: [ toTénege oniits pledge to hire 600 -
W new Borde: Patro{ agents to help:«
a ge staunch the' flow of illegal Amml-“
o grants into Cslifornia? but only after administration offi
P Itlooks that way.
g * White House officials recently sand the

‘ : hire only 350 new agents and 171 supst
; .::‘port -personnel, who' supposedly - would'

- free up agents now performing’ backlm".‘-‘i;

'-.'_-'worl( and office duly The administration’: "
*-**said that would mean an increase of 542',

O . agepts on the border.

;- That's not the same as hiring 600 new

.. border ‘agents, and it's not acceptable,
£ {75 The administration needs to stick to its
S pledge of. 600 additional agents What's
& !-"j more, most of them should be assigned to
@ : - the.San Diego sector, where half of a}f -
E 1llegal lmmxgrants in lhe nation cross
Z . theborder.
M Some of the’ agenls promlsed for the
E San: Diego sector have apparently been
4 . rerouted to El Paso, Texas, where the *
o nllegal xmmlgratlon problem is. a tnclde ,
= i‘:__‘-:.;compdred to aur flood.

i e 4 The,way, the federal” govemment has
£ i _lgnored for .years the illegal lmmlgratlon :
f% 15 pro ble m m‘San‘Dnego Oounty is'a nation-

b y § £
f a5 a!dxsgr Depit e s‘gmg ly tinder
i,,‘,z funded. ﬁ la'ék]‘pg sophist;ca&d

¢ ‘f ment, the Bordér Patrol in the San Jego
y8ector arrested 500,000 nllegal CT08Sers °

,_a 'last year. But af‘ least that same numbet
1 ‘ PLir KNGS Ju’,ar‘,ﬂ,“" 1M

:'_".' 4-\:]: v!mnnmu‘ﬁ ledu{-

;@ mbxhty m‘the border! The: House
of ! gauvea Sapproed'an amend-
i meit | t by Reps_ Diiacan Huater, R-El Ca-
£ jon; and Eynn Schenk, D-Saa’ Diego, to

.y.' azénts“l‘be Senate ‘approved a similar

-'--'~'_-.;Clml0!l administration has decided to; .

cmmemdm ﬁnally,awakened.-to its ~

k¥ spend: :$60. ‘million - to hire: 600* pew.. :
~'_msaroundthecomuy

would be enough (o hire, train, eqmp and
depie}; 600 agents within a year, :ov. o
Not only is the San Dlego seclor- over-'_-
whqlmed by ﬂlegal unmxgrants but the
Border ‘Patrol here is under i increasing
pressure to take stronger action, without
* having adequate sesources and. stamng
“todoso, -

The Border Patrol has been called on
to tephcate the results of the border
blockade in Ef Paso, The focus of that
effort has been to prevent illegal immi-

* grants- from’ crossing rather than just i
‘arrest them after they do, : |
Baut the terrain is far xougher and more |

{

. varied in San Diego County than in El
Paso, and the number of illegal cr: s
1s far lugher. Another difference is {
.crossers in El Paso are usually daily com: '
muters, while those i in San Diego usually ’
havemadealong journey from the interi- ’
.or, of -Mexico .and are headed to other'l
parts’of the United States! That means :
t.l’:_'e';;'re more” QetemﬂneYd BN make B4
acg'é the borders, |0 V-t f
ﬁe San Dleg'; ‘:eqélqz facf enough-.‘
pmperly equipped Border Patrof ageats;
it‘couldchokeoﬂmostofmeﬂowof-
ﬂlegal immigranfg, > < tvv T SBEr
'I‘hat s why it's u’heeratwe for the Clm-
stnu Stk T3 165 ariginal
vide 600 new agents {or'.'
'_"gxlgzr derk w!%h‘ most o? t.hose senf to !
oraia; NG only would that § goalong
. Way toward controlling the illegal immi-
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'gmhon problem, but it also would belp

quell the i immigration backlash that 8 ris-
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SUMMARY

There are two basic antitrust laws in the United States -- the Sherman Act and the Clayton
Act, enforceable by the Antitrust Division of the Department of Justice, the Federal Trade
Commission or private persons alleging economic injury caused by violation of either of them.
In addition, the Federal Trade Commission Act and the Robinson-Patman Act may also be
utilized by the Commission and private persons (only the Commission may enforce its Act,
however). Together, they spell out the conduct and activities prohibited in economic, market
transactions. There are also some statutes directed to specific industries or types of
transactions which indicate the likely antitrust consequences for economic conduct in those
areas.

DISCUSSION

The following material presents brief summaries of (1) the primary United States antitrust
statutes, and (2) some of the activities which are generally considered to be violations of those
laws. There is also some reference to the prohibition against unfair competition and the
"unfairness" jurisdiction of the Federal Trade Commission (F'TC). There is not, however, any
discussion of the extraterritorial reach of the United States antitrust laws. Further, the laws
whose descriptions follow do not constitute all of the statutes which are applicable to antitrust
issues, but rather, constitute those which are most often utilized.

In reading the information presented, readers should bear in mind that the antitrust laws
are concerned with the functioning of the marketplace -- i.e. competition and not the protection
of any individual competitor.

CRS Reports are prepared for Members and committees of Congress



I. THE PRIMARY LAWS
A. Sherman Act (15 U.S.C. §§1-7)

SECTION 1 (15 U.S.C. §1) prohibits contracts or conspiracies in restraint of trade, which
phrase has been, since at least 1911, judicially interpreted as meaning unreasonable
restraints of trade.!

SECTION 2 (15 U.S.C. §2) prohibits monopolization or attempted monopolization; it is
sometimes used in conjunction with section 7 of the Clayton Act (15 U.S.C. §18), which
prohibits mergers or acquisitions which may tend to lessen competition.

Violation of either provision is a felony, and fines for violation are currently set at
$100,000 for individuals and $1 million for corporations.

B. Clayton Act (15 U.S.C. §§12-27)

SECTION 4 (15 U.S.C. §15) contains the damage provisions of the antitrust laws. 15
U.S.C. §15(a) permits "any person ... injured in his business or property by reason of
anything forbidden in the antitrust laws [to] sue therefor [and to] recover threefold the
damages by him sustained, and the cost of suit, including a reasonable attorney’s fee." After
the Supreme Court interpreted the words "any person" to include foreign governments,®
the provision was amended in 1982 to restrict foreign states’ recovery of monetary antitrust
damages to "actual damages sustained" plus costs and reasonable attorneys’ fees (15 U.S.C.
§15(b)). The limitation to actual damages was also applicable, until late 1990, to monetary
injuries sustained by the United States (15 U.S.C. §15a)); that limitation was removed by
the 101st Congress in H.R. 29 (P.L. 101-588), following much hearing testimony to the effect
that the damage limitation made the federal government the "antitrust victim of choice."

! Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 60 (1911): "And as the
contracts or acts embraced in the provision were not expressly defined, since the enumeration
addressed itself simply to classes of acts, those classes being broad enough to embrace every
conceivable contract or combination which would be made concerning trade or commerce or the
subjects of such commerce, and thus caused any act done by any of the enumerated methods
anywhere in the whole field of human activity to be illegal if in restraint of trade, it inevitably
follows that the provision necessarily called for the exercise of judgment which required that some
standard should be regorted to for the purpose of determining whether the prohibitions contained
in the statute had or had not in any given case been violated. Thus ... it follows that it was
intended that the standard of reason ... was intended to be the measure used for the purpose of
determining whether in a given case a particular act had or had not brought about the wrong
against which the statute provided." Board of Trade of the City of Chicago v. United States, 246
U.S. 231, 238 (1918): "But the legality of an agreement cannot be determined by so simple a test
as whether it restrains competition. Every agreement concerning trade, every regulation of trade,
restrains. To bind, to restrain, is of their very essence. The true test of legality is whether the
restraint imposed is such as merely regulates and perhaps thereby promotes competition or
whether it is such as may suppress of even destroy competition." See also, Appalachian Coals, Inc.
v. United States, 288 U.S. 344, 359-60 (1933); The Sugar Institute, Inc. v. United States, 297 U.S.
553, 597-98;, White Motor Co. v. United States, 372 U.S. 253 (1963); GTE Sylvania, Inc. v.

Continental T.V., Inc., 433 U.S. 36 (1977).

2 Pfizer, Inc. v. Government of India, 434 U.S. 308 (1978).
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Treble damage recovery is now available to the United States, as it is to private antitrust
plaintiffs pursuant to 15 U.S.C. §15.

SECTION 7 (15 U.S.C. §18), as cited above, is probably the most prominent, substantive
provision of the Clayton Act. Whereas the Sherman Act was enacted to prohibit concerted
activity which actually restrains trade, this provision is directed at preventing activity in its
incipiency which may tend to restrain trade. The Merger Guidelines issued by the
Department of Justice® offer an indication of the ways in which mergers and acquisitions
will be analyzed by the Antitrust Division; although they are not binding upon the courts,
they are considered to be persuasive.

SECTION 7A (15 U.S.C. §18a) contains the "premerger notification” provisions. It is
enforced by both the Department of Justice and the FTC. All merger or acquisition
transactions in which either party has nets sales or assets of $10 million and the other party
has net sales or assets of $100 million, with certain, enumerated exceptions, are included (15
U.S.C. §18a(a)). The reviewing agency has 30 days from the time of notification (15 days
in the case of tender offers) to review the proposed transaction, which may not be
consummated during that time unless the reviewing agency grants an early termination of
the waiting period (15 U.S.C.§18a(b)). Prior to the conclusion of that time, the reviewing
agency may seek a second round of information, which extends the original waiting period
by 20 days (10 days in the case of a tender offer) (15 U.S.C. §18a(e)).!

C. Robinson-Patman Act (15 U.S.C. §13)

Broadly, the Robinson-Patman Act (which is not, "technically," considered an antilrust
statute) prohibits price discrimination: it mandates that two or more purchasers of a
commodity from the same seller must be charged identical prices. There are exceptions to
the mandate, however, such that the Act may be seen to prohibit only unjustified price
differentiation. There are also jurisdictional limits to the Act, the courts having interpreted
it so that all the sales in question must be in interstate commerce.” Robinson-Patman
applies only to sales of "commodities of like grade and quality" and not to services; and only

3 The Guidelines were first issued in 1962, and revised in 1982 and 1984. The newest
version indicates that the Department will consider foreign as well as domestic competition in
determining the geographic market for the products or services of a potential merger (section
2.34). .

4 Often, the second request for information is perceived by the parties as an indication
of the fact that the reviewing agency has "problems" with the transaction, and either the entire
proposal will be withdrawn, or it will be restructured so as to meet the objections. During the
101st Congress, there was legislation introduced that would have, in the case of tender offers,
lengthened both the original waiting period and the time allowed for review after a second
request.

6 Gulf Oil Corp. v. Copp Paving Co., Inc., 419 U.S. 186 (1974). The Sherman Act and
the Federal Trade Commission Act, for example, each require only that transactions be in or
affecting interstate commerce.
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to goods "sold for use, consumption, or resale within the United States" (15 U.S.C. §13(a)),
but not to goods destined for export.®

Nonprofit institutions (e.g., schools, colleges, libraries, churches, hospitals) are not
subject to the prohibitions of the Robinson-Patman Act to the extent that their purchases
are made for "their own use" (15 U.S.C. §13¢).”

D. Federal Trade Commission Act (15 U.S.C. §841 et seq.)

SECTION 5 (15 U.S.C. §45) is the operative, substantive provision of the FTC Act. It
prohibits "unfair methods of competition" and "unfair or deceptive acts" in commerce (15
U.S.C. §45(a)(1)).® The provision applies to "unfair methods of competition involving
commerce with foreign nations (other than import commerce)," however, only to the extent
that such "unfair" conduct has a "direct, substantial, and reasonably foreseeable effect" on
the foreign commerce in question (15 U.S.C. §45(a)(3)).

II. OTHER APPLICABLE LAWS
A. National Cooperative Research Act of 1984 (15 U.S.C. §§4301-05)

This legislation was enacted in 1984 to meet the perceived problem of a lack of joint
research and development projects (believed to adversely impact the United States’
international competitiveness) by business, which was said to fear (1) government
prosecution of joint ventures which could be viewed as anticompetitive, and (2) private
antitrust treble-damage actions. 15 U.S.C. §4302 states clearly that research and
development joint ventures will be examined individually and analyzed under a
"reasonableness” standard; moreover, provided that a joint venture has notified the
Department of Justice and the FTC as to its intended existence and activities, litigants
claiming antitrust injury by reason of the venture’s "notified" conduct may recover only
actual damages (15 U.S.C. §4303(a)), despite the general antitrust damage provisions (see,
supra, IB, paragraph 1).

6 Fimex Corp. v. Barmatic Products Co., 429 F.Supp. 978 (E.D.N.Y. 1977), aff’d without
published opinion, No. 7235 (2d Cir. 1977).
7 The phrase, "for their own use" was interpreted by the Supreme Court in Abbott
Laboratories v. Portland Retail Druggists Association, Inc. (425 U.S. 1 (1976)) and Jefferson
County Pharmaceutical Ass’n, Inc. v. Abbott Laboratories (460 U.S. 150 (1983)).

8 "Unfairness" has been defined by the courts as encompassing more than just conduct
which would violate the Sherman Act or other antitrust statutes; conduct which runs counter to
established public policy may also be deemed "unfair." See, e.g., Federal Trade Commission v.
Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972): unfair practices may extend to "public values
beyond simply those enshrined in the letter or encompassed in the spirit of the antitrust laws”;
Spiegel, Inc. v. Federal Trade Commission, 540 F. 2d 287 (7th Cir. 1976); Federal Trade
Commission v. Indiana Federation of Dentists, 476 U.S. 447 (1986).
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B. Export Trading Company Act (15 U.S.C. §§4001-21)

Export certificates of review are available to persons wishing to act collectively for the
purpose of exporting goods or services from the United States. If the Secretary of
Commerce, "with the concurrence of the Attorney General,"” determines that the association
will not likely result in a "substantial lessening of competition or restraint of trade within
the United States nor a substantial restraint of the export trade of any competitor of the
applicant," and issues a certificate, the recipient of the certificate is immune to any civil or
criminal antitrust action based on the conduct covered by the certificate (15 U.S.C. §§4013,
4016).

C. McCarran-Ferguson Act (15 U.S.C. §§1011-15)

Pursuant to the Act, the "business of insurance" is exempt from the prohibitions of the
antitrust laws. The Supreme Court has indicated on several occasions that "the business of
insurance" is not synonymous with "the business of insurers."

D. Soft Drink Interbrand Competition Act (15 U.S.C. §§3591-03)

Enacted in 1980 to permit the owners of trademarked soft drinks to grant exclusive
territorial franchises to e.g., bottlers or distributors of those products, the Act renders
contracts or agreements containing the exclusive rights not subject to the antitrust laws
provided that the "product is in substantial and effective competition with other products
of the same general class" (15 U.S.C. §3501). Outright price-fixing agreements or other
horizontal restraints of trade and group boycotts remain subject to the antitrust laws (15
U.S.C. §3502).

E. Local Government Antitrust Act of 1984 (15 U.S.C. §§34, 35)

The statute prohibits the recovery of monetary damages (injunctive relief is permitted)
from "any local government, or official or employee thereof acting in an official capacity” by
anyone who challenges the antitrust legality of a local government’s conduct.

ANTITRUST OFFENSES
A. Per Se

Per se offenses are those for which there is no justification. As the Supreme Court has
expressed it:

. there are certain agreements or practices which because of their
pernicious effect on competition and lack of any redeeming virtue are
conclusively presumed to be unreasonable and therefore illegal without elaborate

9 Group Health & Life Insurance Co. v. Royal Drug Co., 440 U.S. 205 (1979); Union
Labor Life Insurance Co. v. Pireno, 458 U.S. 119 (1982); Metropolitan Life Insurance Co. v.
Massachusetts, 471 U.S. 724 (1985).
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inquiry as to the precise harm they have caused or the business excuse for their
use.!0

The kinds of activities which are most generally found to be per se antitrust offenses,
and are most likely to be criminally prosecuted, include:

1. Horizontal price fixing

2. Vertical price fixing (sometimes referred to as ‘'resale price
maintenance")

3. Bid rigging

4. Market division (customer or territorial allocation)

5. Boycotts (concerted refusals to deal) .

6. Tying arrangements ("If you want X, you must also take Y")

All of the per se offenses, as concerted activity in restraint of trade, are violations of section
1 of the Sherman Act. :

B. Rule of reason

All antitrust-violative conduct which does not consist of a per se offense is judged by the
reasonableness of the activity. Even when an otherwise unlawful action is found, if it is also
determined that the action is ancillary to some lawful activity, and that its procompetitive
consequences outweigh its anticompetitive effects, the action may well be found to be a not
unreasonable violation of the antitrust laws. In other words, the rule of reason involves a
balancing test. '

There is not, for example, any per se rule against monopolization, or attempted
monopolization. There is no "no fault" monopolization, no situation in which there is some
"magic” number beyond which a firm may not increase its size or market share; the
determining factors will include the means by which those numbers were reached -- the
reasonableness of the actions which produced the final entity.

Most rule of reason offenses involve a single entity,'' and do not usually violate

section 1 of the Sherman Act.
7

, /_."... ‘ ? Ay
SRR 7. P A ¢ s~

Janice E. Rubin
Legislative Attorney

10 Northern Pacific Railroad Co. v. United States, 356 U.S. 1, 5 (1957). See also, White
Motor Co. v. United States, 372 U.S. 253, 263 (1963); United States v. Topco Associates, 405 U.S.
596, 607-08 (1972); Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 441U .S. 1, 9-10
(1979); Arizona v. Maricopa County Medical Society, 457 U.S. 332, 344 (1982).

1 Mergers and acquisitions are the exceptions which are most apparent. But even those
transactions are most concerned with the antitrust lawfulness and the competitiveness of the
resulting entity.

L4
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SPRING TRAINING

Antitrust Hearings to Resume

Associated Press

Senate hearings aimed at strip-
ping baseball of its antitrust exemp-
tion will resume March 21 during
spring training in Florida.

“Let the baseball owners come
and try to explain how destroying
the job of the commissioner is in the
best interest of the fans,” Sen. How-
ard Metzenbaum (D-Ohio) said yes-
terday in New York. .

The hearings, to be held in the
Tampa-St. Petersburg area, will be
followed by additional hearings in
Washington.

Reds: The man Cincinnati needs
the most showed up at training
camp in Plant City, Fla.—late as
usual. Outfielder Kevin Mitchell
walked into the clubhouse after
missing his second workout,

There lingers one question: How

much does he weigh? Mitchell wore a
baggy sweat shirt, but appeared to be
a little lighter than last season. Mitch-
ell, listed in the media guide at 244
pounds, was vague about his weight.

Dodgers: Heavy morning rains
couldn’t cool off Chan Ho Park’s
fastball as Los Angeles held its
workout indoors in Vero Beach, Fla.
The 20-year-old Korean right-
h‘ander, signed as a free agent last

month, threw batting practice and
continued to impress the Dodgers
with his fastball, clocked in the 95-
mph range.

Park also is impressing his team-
mates with how quickly he is adapt-
ing to American customs. Darren
Dreifort, a fellow rookie pitcher,
has taught Park how to do the
high-five and Park walks through
the clubhouse saying, “Hey, dude.”

Mets: Team president Fred Wil-
pon addressed the players in Port
St. Lucie, Fla., telling them not to
be “empty idols” cnd reminding
them that fans pay their salaries.

It was the second time in less
than a year that Wilpon talked to
the club about its behavior on and
off the field. He said anyone not
giving 100 percent would be off the
team.

Pirates: Left-hander Danny
Neagle, the Arundel High product
once considered among the most
promising young pitchers, says he is
going to be more serious about the
sport this year. Neagle, 25, has not
fared well in comparison to former
20-game winner John Smiley, for
whom he was acquired in 1992,
Neagle was 3-5 with a 5.31 ERA
last season after going 4-6 in 1992.



