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Antitrust, 
Signal Sent 
To Airlines 
stricter Stance Seen 
In Northwest Case 

ByMAKTINTOLCHIN 

rtin Marietta's Defensive Strategy 
and divesi 

y CALVIN SiMS 

:liHo-nieN«wYoriiTittie» 

5DA. Md. - Norman 
le, Chairman of the Martin 
;orporaUon, signing up to 
Jeneral Electric Corpora-
space division for $3 billion 
was far easier tiian the 

tal task he now faces in 
ing the two businesses un-
lOt 
111 mean laying off thou-
vorkers, closing production 
Id selling mediocre opera-
achieve the economies oi 
I Mr. Augustine promlseo 
mber when he agreed to the 
:h creates the world s larg-
iry electronics company, 
will certainly be more lay-
0 much caused by the merg-
/ ihe fact thai the defense 
in free fall," Mr. Aut-uslinc 
recent interview at the con-
headquarters here, 

y time they cut $1 million out 
fense budget, about 50 people 
r jobs," Mr. Augustine said, 
ire many tragedies that are 

An acquisition to 
guarantee a slice of 
a shrinkmg 
military |)ie. 
yet to happen in' our Industry. There 
may be a million jobs yet to be lost. 

Yet the merger is seen by analysts 
as r necessa?y step to guarantee 
Martin Marieua; a cut of ^ 
tary contracting remains^ A ' ^ M 
part of Martm and G.E. s "/e wiii oe 
fayoffs because of the great j p o r t u -
nity 10 cut overhead." said Phi Fried 
man a military industry analyst for 
Mo?gan™anley. "There will be some 
pa°n for employees, but Norm Augus-
i^^e has positioned the company well 
In ferms of the diversified programs 

The United Slates weapons indus-
trv hurt by dwindling Pentagon or­
der's has entered a new age of con­
solidation in which military contrac-
tors are buying businesses in areas 

where ihey can dominate and divest­
ing themselves of the rest. 

The Justice Department's approv­
al of the combination last week puts 
the 57-year-old Mr. Augustine in 
charge of the largest such consolida­
tion to date. With General Electric s 
aerospace business. Martin Marietta 
grows to 94.000 employees. 27.000 of 
whom arc scientists and engineers 
Its sales nearly doubled to about i l l 
wflion including $3 billion in sales 
from commercial and civi govern­
ment contracts; its backlog increases 

to more than $2B billion. Before the 
merger. Martin Marietta ranked 
eighth kmong military contractors, 
with $6 billion in revenues. 

Job Cutbacks Ahead 

Weapons indiistry analysts predict 
thai Mr. Augustine will impose cut­
backs of at least 10 percent over the 
nexi year, as the company eliminates 
duplicailve adminisiraiWe, research 
and production costs. -That could put 
another 10,000 aerospace workers — 
many of them mid-level managers — 

Continued on Page D2 

ina's Newest Partner: South Korea 
mCHOLASD.KRlSTOF 

Special 10 The New Yoi V TImM 

GUN. China - Four decades 
itUlng each other in a fero-
ir China and South Korea arc 
a wave of investment and 
greements that provide the 
fan important new economic 
shin in East Asia, 
uld be a formidable alliance, 
le South Korea engineered an 
lie miracle with ils^sWll in 
icturing and marke Ing. its 
has slowed in the last few 

in part because of rising labor 
nffprs iiist the kind of $3-

Spccl̂ lm-nie New York Times 

WASHINGTON, April 4 - The Clin­
ton Administration has signaled o 
the nation's airlines that it plans to 
S l o r o S enforce Federal antitrusi 
laws in contrast to the previous Re­
publican administrations. 

But Administration officials say 
that they are not planning to reverse 
SI c S e of air/ne d - e f aî ô" "r, 
der which carriers have operatea 

' '"^e White House-s signal came last 
week when the Transportation Dc-
Dartment forced Northwest Airlines 
?o abandon plans to start three routes 
n competition with a new airline. 

' 0 ? X change, the Secretary of 
Transportation. Federico F. Pena 
said- "This Administration has a 
r^uch di ferent view than the previ-
T s Republican administrations 
about The antl-compctltive behavior 
S°airlin'es in a deregulated env^o^ 
ment Our view is to be more waicn 
S i about anti-competitive behavior 
and to take action on a case-by-casc 
basis whenever appropriate, 
competition to Be Fostered 

••This does not mean that we are 
returning to a reregulaled environ-
ment " Mr. Pefia continued in a tcie-
Jhone interview recently. " We wouW 
like to see as many U.S. carriers as 
SSssfble. and we will take action 0 
foster competition, particularly 
wher'e we see ^ti-competit,ve bchav-
lor aimed at eliminating U.S. cam 

^''The Administration acted after 
Reno Air. a Nevada.based line hat 
Ttar^ed flying last Ju'V-^°"?P1^"|^J 
that Northwest was seeking the 
routes to destroy Reno. Northwesi 
had p anned to compete with Reno on 
four routes, from Minneapolis to ^ 
Reno and from Reno to Seattle Los 
Aneeles and San Diego. Northwesi 
dropped Its plan for the three routes 
from Nevada to the West Coast 

The Transportation Deparimeni 
cannol prevent a domestic airlmr 
from starting a domestic route. Bu 
Mr Pefla told Northwest officials 
that he would strongly reconimend 
that the Justice Department taw 
antitrust action if it flew the new 
routes. Northwest demurred, 
Antitrust Enforcement Urged 

Alfred E. Kahn. the economist whc 
was the architect of airline deregula^ 
lion during the Administration o 
President Jimmy Carter, sa'd 
have been insisting for yea" tha 
enforcing the antitrust laws is noi 
fncons silent with deregulation. On the 
contrary, once you deregulate, it be­
comes more important than ever to 
preserve competition." 
^ But some Congressional leaders 
fear that the Administration may go 
to the point of stifling genuine compe­
tition. Representative James L. Ober-
star. Democrat of Minnesota, said 
that Northwest's action was so egre-

GATT Chief 
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Sales 26S,422,000 
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Share earns 1.31 
b-Alter a pretax sain ot 14,054,000 on 
Ihe sale ol ntarkelable securltlts, and 
Included extraordinary tax-losi car-
rylorward of 5805,000, or 44 cents,a 
share. 

.c-Net loss and alter a pretax charsc 
Dt 58,250,000 lor reslructurine ex­
penses. 
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Trislar said lhal net Incomt ibr tht 
latest periods were decreased bv 
1176,383, or 5 cauls a share, In the 
Quarter and 1506,407. or 7 cents a 
share, in Ihe 6 months, tor conllrued 
leoal and professional expenses asso­
ciated with events that led lo Ilie 
recent Internal Inveiitsalton ol Ihe 
board bv t special comnilllee. 
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bean — will be American banana 
eaters. ' 

wall a puniiive uuiy 
percent. 
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U.S. Move on Northwest Air 
Is Seen as'Antitrust Signal 

0lrto0ec3t 

;;;̂ «'<'«'i»".:K;̂ ir. 
" • lYrneilnc 

1993 
41,000 

.01 
618,000 

« 

•• •• 1991 
b4,O77,00O 

611,599,000 

, '• ' "U was an important change In 
Cont/nued Frt)!*!'First Business Page policy, an important decision." said 

Patrick Murphy, acting assistant sec­
retary of transportation for policy 
and international affairs, 

"For a long, long time, there has 
been very little coming out of thisi 
department on anti-competitive re-
vi?iij^f^»ahje^ei4iijiea.b.e^^ 

^ir^'mtehf the iouse PuSc Works DepartiTient has been prettyUn- ' Overturn the decision in the Euro 
commltte^pf theHouse^^ a"*̂ ,̂" ,̂ ..,,"' •' ';•' ; • Court of Justice in Luxembourg. 
h ' n k Y h T w S T e w l T S ^ ^ .'The Waemics have complained — -

• - that we deregulated without enforc­
ing the • antitrust laws," he said. 
'T^fey.'s^i'. we allowed the law of the 
jungle:'From now on. we're not going 
to allow certain kinds of behavior to 
go unexamined." 

i Per share 
•• •'••• lb-Net loss 

•••• 1991 •.• 

25,682 vVllllams-Sonoma (NMSI 

gious that lit,0eseî Tec( the Govern­
ment's response but that the Clinton 
Administration should be wary about 
its application of antitrust-laws, 

"The question is: How far will they 

star, chajrman of the aviatioh sub-

s.iis.ias 
re less than 
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Latin American growers, with their 
low labor costs and large expanses of 
flat tropical land near , port cities, 
grow bananas at half the cost of 
growers favored by Athe European 
Community. 
,, ,-,''lt's absurd to take measure? to 
protect expensive and inefficient ba­
nana producers," said Sergio Hugo 
Amaya Cordoba, president of Colom­
bia's Iffrgest banana exporting com­
pany. Uniban. "It makes us an r̂y. 
We open all our borders to Europe's 
Indilstriallzed products and then our 
agricultural products are blocked be­
cause they are competitive.". 

Growers here hope that the Euro­
pean plan will cause a consumer 
backlash against high-priced, poor-
quality bananas. And there has al-

j Jvrepdy beep dlp^ent.in Europe ĵsftfii':; 
WGjg^hiiriy iniJ BeifelUm are sulrig to 

consider the action as appropriate to 
the Morthwes&,F̂ enQ.situation and not 
a harbinger pfi a new policy of wide-
ranging proiectign of,new entrants.", 

Secretary Pefta, asked to speak to 
this concern, said that if two carriers 
sought to "reduce prices on estab­
lished routes in a manner not consid­
ered predatory competition, the Gov­
ernment wbiild applaud this as a boon 
to consumers but that it would not 
countenance such action if the Intent. 
was to destroy a corhpetitor. 

"We wili'allow competitive market 
forces to ajiply, but not overbearing, 
anti-competitive behavior," the Sec­
retary said, "The previous Republi­
can administrations had a totally 
hands-off policy, and that's whai 
caused some of the problems in the 
airline Industry today." 

Many experU agree that the Rea­
gan and Bush Administrations did noi 
vigorously ajpply the antitrust laws tc 
the airline, industry. 
24 Mergers permitted 

"Antitrust was minimally enforced 
during the Reagan years, and thai 
was partlciilarly true of the airlines." 
said Prof: Robert Pitofsky of the 
Georgetown University Law Center, 
an expert on antitrusi law. "There 
may have been a few cases during tht 
Bush years, but under Reagan anc 
Bush the Departments of Transporta 
lion and Justice let 24 airline mergers 
go through." 

Not lonig after Mr, Clinton was 
elected, the Justice Department filed 
its boldest antitrust action in years. 

"The major enforcement action wf 
took." said Mark C. Schechter. whc 
was in charge of transportation is­
sues at the antitrust division, "is the 
price-fixing case we brought last De­
cember against the major airlines." 
Getting the Message Across 

The case involved the computer­
ized exchange of the carriers' pricing 
intentions, which the department said 
let the major airlines reach agree­
ments to fix prices. It proposed a 
consent decree under which a carrier 
would be required to set prices for 
future travel but offer those tickets 
immediately. 

The Transportation Department 
hopes that the airline industry gets 
the message from its intervention in 
the Northwest-Reno Air case. 

1993 1«2 
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.69 . •31 
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11,117,000 •11.129,tM 
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... Luxembourg. And 
Spaniards, faced with eating stubby, 
expensive bananas from the Canary 
Islands, cherish Colombian bananas 
like'a forbidden' fruit.- In three raids 
since/'.'January.:'Spanish authorities 
have confiscated 37 tons of Colombi­
an bananas, and news reports use 

Stocks -; 
Standard!& Poor's 500-stock Index.'^ 

460 

u380 

Oct. Nov. 
leaa 

Dec. Jan. 
1*83 

" I — I r-
Feb. Mv . April 

S.AP. BOO 

Dowlhd. 3370.79 -2.01 ' 2.11 

NBBdaq «88.a5 - 1 -

Amax 417.52 -0.46 1 4.58. 

Interest Rates. 
In percent. 

Three-month 
t reasury bllla. 

OcL Nov. 
leea 

Deo. Jan. ^ab.Uar. 
1 M 3 

April 

WMli Yr.-te-Dt 
Friday Change C ) • 

Weak Yr.-tp-DI 
Friday Change , Change 

441.38 -1.43% '1L30% ^ 30-Vr. Treaa. 7.05% 0.11% -0.38% 

Munlclpala* 5.60 0.05 -0.35 

Deal on Radio Stations ^ Tranapoftaiion N.A. N.A. N.A 

SEATtilE;, ApriK (AP) - Fisher 
Broadcasting Inc. said Friday that It 
had reached an agreement in princi­
ple to buy two Seattle radio stations, 
KVl and KPLZ, from Los Angeles-
based Golden West Broadcasters. 
Terms were not disclosed. KVI is an 
AM news-talk station and KPLZ is an 
FM contemporary-hits station. Gold­
en West's chairman. Gene Autry, 
bought kv i in 1959. Fisher, which 
already owns Seattle's .KOMO-AM ra­
dio and television stations, said it 
would ask the Federal Communica­
tions Commission for permission to 
assume the stations'lio înses. 

Price/Earnings Ratio ' 
Based on earnings of stocks In the 
Dow Jones Indexes for the most . 
recent four quarters, ' 

Friday 
4Wka. 

Ago 

Induatrlala * 34.93 37.14 57.53 

Utilltlaa 14.79 14.76 13.46 

Yields 
Interest on AAA corporate t>ond3, 
dividends on the Dow Industrials 
and the difference between them. 

1 4WkS. Year 
FrMay Ago Ago 

AAA Bonds 7.60% 7.25% 8.47% 

Dow Indl 3.04 2.99 2.84 

Yield Spread 4.56 4.26 5.63 

3-Me.T-BlllB 2.97 -0.02 • -0.92 

'Thursday close ol 30-year general 

. obligation bonds. -

Block Activity 
Percentage of total volume 
accounted for by trades exceed­
ing 10,000 shares. 

Week'a 
Dally: 

Average 
60-Oay 

Average 

N.Y.S.E. 46.96% 47.67% 

Nasdaq 42.20 39.82 

Percentage ol block trades 
executed above the previous trade 
(uptick) and below (downtick). A 
preponderance of upticks is , ̂  
considered bullish. • . •-. 

N.Y.S.E, Up 19% 20% 

N.Y.S.E. Down 23 21 

Nasdaq t jp 32 32 

NasdsqDown ' 38' 36 
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As Antitrust Chief 
Probe of Microsoft Symbolizes 
Anne Bingaman's Activist Course 

Hy S<nndr,T Siig,'iwara 
WiisliiiiEl,ni r ' ,5l Sl;if( V ' . i l , ^ ! 

Grutnhliiiy; w,-is heard last winter when Anne Binga-
man's name t)ogan circulating as President; Clinton's 
choice to be assistant attorney general in charge of the 
antitrust division. Opinions were implied in a question: 
"Anne who?" 

As the wife of Sen. Jeff Bingaman (D-N.M.) and an ac­
quaintance of Hillary Rodham Clinton', she was known in 
Democratic political circles. But in the insular, world of 
antitrust law, Anne Bingaman was an outsider. Those 
who had heard of her knew of her as a tenacious litigator 
rather than as an antitrust expert. 

Bingaman was absent from the law journals, expert 
panels and American Bar Association (ABA) committees 
where lawyers usually make their reputations among 
their colleagues. And she represented plaintiffs—the 
people and companies that sued corporations for anti­
trust violations—not the wealthy corporations that the 
big-name attorneys usually represent. 

"She was not part of the old-boy, old-girl network," 
said Bob Lande, a profes.sor at American University Law 
School. 

But in the two months that she has been the nation's 
top antitrust chief, Bingaman has refocused the spotlight 
on antitrust. In quick succession, she revoked Reagan 
administration guidelines that allowed manufacturers to 
fix prices with distributors, she took on a controversial 
investigation of Microsoft Corp., and she announced thati 
the department was going to be redoul)le its efforts in 
fighting mergers that are anti-competitive. i 

See BINGAMAN, H4, Col. ] 

CLINTON LIBRARY PHOTOCOPY 
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itrust Chief Wins Plaudits 
After First Two Months on Job 

BINGAMAN, From HI 

She plans to travel to Brussels, 
Tokyo and France in the fall to con­
tinue an effort started under the 
Bush administration to target the 
anti-competitive activities of foreign 
cartels. 

"We want to be pro-active," she 
said. "The cases we should bring 
should be those that will have a ma­
jor impact" on large numbers of con­
sumers or on the economy. She said 
she will be looking for cases that are 
"too hard, too expensive" for compa-
nieSi associations or individuals to 
bring. 

Bingaman also said she planned to 
run a "leaner, meaner, more effec­
tive" litigation operation to try to 
win more cases. "We must gear up 
earlier to litigate if we think there is 
a case," she said. "We need to focus 
on litigation at a nmch earlier stage 
in the process." 

Akeady, Bingaman seems to have 
won converts in the antitrust legal 
establishment. She gave what some 
a^omeys described as "a bravura 
performance" before 400 members 
of the antitrust section of the ABA 
earlier this month. 

"She was remarkably candid and 
forthright in a manner that past as­
sistant attorney generals have not 
been in that stage of her tenure," 
said CasweU Hobbs, a Washington 
antitrust attorney and chairman-
elect of the antitrust section. 

"She talked for about 20 minutes 
and then opened it up to questions. 
. . . It shows remarkable confidence 
and candor that she would be ready 
to take on the hard questions from 
400 tough litigators," Hobbs said;. 
The quality of the answers were far 
higher than the. quality of the ques­
tions, but I think that's because she 
caught everybody by surprise." 

The Early Years 
Bingaman, who was born in a 

small mining town in Arizona, gradu­
ated from Stanford Law School. She 
taught at the University of New 
Mexico School of Law for four years 
in the 19709, but most of her profes­
sional life has been spent practicing 
in New Mexico and Washington. 

Last winter, before she was iden­
tified as the CUnton; .administratioa: 
choice for antitrust chief, the insidê  ' 
the-Beltway favcaite was Robert Kg- i 
tofsky^ a-Georgetown University;-
prt̂ essoT'and noted: antitrust schot--

r. -,' . • 
Now many, of Pitofsky's biggest . 

supporters say that Bingaman's " 
background as a litigator, rather 
than as a theoretician, probably will' 
be an. asset to a (lenartinent strung . 

BV TOM ALLEN—THE WASHINGTON POST 

Bingaman said she will be looking for cases that are "too hard, too 
expensive" for companies, associations or Individuals to bring. 

sition of McCaw Cellular Communi­
cations Inc., which would enable the 
long-distance carrier to create a for­
midable national wireless system, 
and Mattel Inc.'s and Fisher-Price 
Co.'s plan to merge and create one 
of the country's top two toy compa­
nies. 

President Clinton's health care 
plan and how much latitude it gives 
health care providers to merge with­
out fear of antitrust prosecution will 
be another important indicator of 
how Bingaman plans to treat merger 
cases, according to Alan Silberman, 
a Chicago antitrust attorney who is 
chairman of the ABA's antitrust sec­
tion. 

Health care officials have been 
lobbying for antitrust exemptions, 
arguing that mergers could elimi­
nate excess capacity and lower 
costs. Similarly, defense industry exr 
ecutives have been asking for merg­
er exemptions, arguing that it is bet­
ter for employees and communities 
if companies are sold to competitors 
rather than allowed to go bankrupt. 

Bingaman said she is opposed to 
blanket exemptions for industries. 
"Every industry wants an exemption... 
and wants every other industry to be 
competitive," she said. 

High technology—the industry 
that the Clinton administration, 
hopes will help lift the nation's quali­
ty of life by creating more high-pay­
ing jobs—is another group seeking 
s^ecM treatment. Some high-tech 
executives have argued that activi­
ties that might be anti-competitive 

development and antitrust enforce­
ment. 

In her speech to the ABA, Binga­
man said she does "not subscribe to 
the view that the increased complex­
ity and internationalization of our 
economy makes antitrust policy less 
important. Indeed, I believe the con­
verse is true. It is precisely because 
the United States is faced with 
strong foreign rivals that we need 
vigorous antitrust enforcement" to 
keep firms competitive. 

High Praise, Heavy Odds 
Bingaman has raised expectations. 

Even attorneys who defend corpora­
tions praise her activist stance, pri­
vately confiding that their clients 
won't listen to them or even seek 
their advice if they feel that the fed­
eral government is not serious about 
antitrust. 

But in trying to carrying out her 
agenda, Bingaman faces some formi­
dable odds, including the preponder­
ance of conservative judges appoint­
ed during the Reagan and Bush 
administrations. That has made 
merger cases more difficult to win 
these days than in the 1970s, be­
cause prosecutors can no longer 
make arguments based mainly on 
market concentration. Courts in­
creasingly have been requiring more 
complex economic analysis, with 
proof of harm to consumers. 

Shenefield said his friends who re­
main at the. antitrust division. told 
him Bingaman has spent' consider-



backgrouhd^ 'as . a l i t i g a t o r , r a t h e r . 

( : as a theoretician, probably will' 
be ^ : to a department strug­
gling to overcome a dismal record 
for winning antitrust cases. 

Bingaman vows to bring a litiga­
tor's eye to assessing potential cas­
es. "Antitrust enforcement really is 
fact-specific," she said. "You can't 
say every person in a car accident is 
at fault." 

Antitrust attorneys said they are 
closely watching several key deci­
sions to get a closer fix on how Bin­
gaman will operate. "The Microsoft 
c will be very important to watch. 
If she files a [suit], it will mean she is 
not afraid to go after big fish if they 
step over the line, even if it means a 
major case that could take awhile,' 
said Lande. 

"It's the kind of antitrust case that 
the [Reagan and Bush administra­
tions) would shy away from," said 
Gene Crew, a plaintiffs' antitrust at­
torney in San Francisco. The Rea­
gan administration largely adopted a 
live-and-let-live attitude about merg­
ers, market concentration cases and 
agreements between producers and 
distributors. 

In addition, many Justice Depart­
ment staff attorneys were demoral­
ized by the decision to declare defeat 
and close a 13-year case against In­
ternational Business Machines Corp. 
in 1982, some legal experts said, "it 
was like the antitrust division's Viet­
nam," said John Shenefield, the anti­
trust chief in the Carter administra­
tion. "Like the military, the division 
didn't want to go into anything un­
less they were going to win and then 
with overwhehning force." 

The Bush administration took 
pains to distance itself from the Rea­
gan administration's free-market ap­
proach to antitrust. Both the Federal 
Trade Commission, the other agen­
cy charged with enforcing antitrust 
law, and the Justice Department 
stepped up their actions against 
mergers and price-fixing cases. 

In 1990, the Justice Department 
challenged moire mergers than in 
any year since 1973, according to 
Bingaman's predecessor, James F. 
Rill. The Bush administration in­
creased, the Justice Department's 
antitrust staff from 500 people to 
600 people, although it still has 100 
fewer lawyers on the staff than the 
400 the division had in 1980. 

The Justice Department, howev­
er, has had a poor record of winning 
those merger cases that were chal­
lenged, lagging behind the FTC. Bin­
gaman has singled out mergers as an 
area where she would like to be 
more active and win more cases: 

Cases to Watch y 
Two high-profile mergers—which 

may provide an indication of her a|>-..' 
proach to these cases—are soon to -
1 I oyer her desk. They are^ 
AT&T's planned $12.6 billion acquirrn 

cxccu t ives tiav«r arg Umt ac t iv i -
that might be anti-competitive 

domestically—such as mergers or 
joint ventures—should be allowed if 
they will help firms compete more 
effectively abroad and create more 
jobs. They have warned that other­
wise, the nation's lead in software 
and biotechnology will go the way of 
consumer electronics and maniifac-
turing. 

Disputes over antitrust enforce­
ment coidd prove one of the stickiest 
areas for the Clinton administration 
if the argument comes down to jobs. 
But Bingaman said she sees no con­
flict between the goals of economic 

- • Silienefield said his f r i ends w h o re­
m a i n at t l ie . -ant i t rust , division., t o l d 
him Bingaman has spent consider­
able time meeting with staff attor­
neys and trying to rechannel their 
activities into high-impact cases 
while giving them the tools they 
need to win. He said the staff attor­
neys he has talked to are impressed. 

"She's a note taker and a hall 
walker," Shenefield said. " I think her 
style of leadership will be to summon 
forth the energies of an institution 
which has historically been pretty 
aggressive." 

"She comes to this with a sense of 
mission," said Hobbs. "She clearly in­
tends to make her mark." 



W|i/?3 Uh^^ Cast 

Senate Delays Vote 
On Antitrust Bill 

Associated Press '. 
The Senate Judiciary Committee backed away yes­

terday from voting on a bill that would strip: baseball of 
its antitrust exemption, saying ki , wants , to hold more 
hearings. • ̂ •..yV̂ :••'•• • •;'t;̂ '̂ --.'̂ ^̂ ^̂ ^̂  ; 

Committee chairman Joseph Biden CD-Del.) did not , 
set a date for the hearings and said j%ote on the bill 
might be put off until eairly next year.";' v. . i • 

Biden admonished the owners for not hiring a com­
missioner in the year since Fay Vincent's forced resig­
nation last Sept. 7. ,-.̂ ;v̂ ^̂  . - ; 
, j "Baseball better get the message," ihe said, Sfieaking 
strongly on this subject for the first time. • ^Unless 
baseball gets its act togethefiii a way that |s monumen­
tally different from Where they are now,\this committee 
will be back with the votes that will chainge the status of 

• baseball.";,../'• . .. •.,-irS-:' '^.-'i^.-- • ! 
A 1922 U.S., Supreme CourtVdwisipn exempted 

baseball from antitrust laws* and the high court said in 
1972 it was up to Congress to change that decision. 
Prodded by Florida congressmen Who were ingered 
that owners prevented the San Francisco Giants from 
moving to St. Petersburg, Sen. Howard Kletanbaum 
(D-Ohio) hijld hearings with his antitrust subcommittee 
last December and sponsored the bill this year. 

Baseball owners have lobbied senators to keep the 
exemption, claiming its removal would allow teams to 
move from city to city at will and would devastate the 
minor leagues. Major league teams spend about $6 
million each on their minor league systems. - • ; 

"There will be chaos if the kntitnist exemption is 
. removed," said Sen. Arlen Specter (R-Pa). ; t ̂ ^̂ f 

Baseball officials said they were pleased the cominit-
. tee took no action, but Milwaukee BreWers, president 
Bud Selig, chairman of the ruling executive council, was 
guarded with his remarks. . • " " ! ' ' 

"We're very sensitive to the thoughts of the Senate 
. Judiciary Committee," SeUg said in Milwaiikee. "We feel 
that this year has been a very constructive year ai we.' 
•"oye to the conclusion of many important subjectŝ  i 



71S wsr Ml ST. umn. mua nm 

Times Herald 
Dallas, Texas 

JUN 1 4 1991 

r̂-..sirriilar4protections, to -cori-iwjustification for aUpvwng ahiiri-^s|rh^-scu^ said.'̂ re-
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Members 
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Jack Brooks, Chairm^ 

June 25, 1991 Markup of^H.R. 1470 and H.R. 1604 

The Committee w i l l meet tomorrow, Tuesday, June 25, 
1991, at 10:00 a.m., in Room 2141 Rayburn House Office Building, 
to mark up two pieces of antitrust legislation which both the 
Committee and the House passed last Congress. The legislation 
scheduled for markup is H.R. 1470, the "Price Fixing Prevention 
Act of 1991,*' and H.R. 1604, the "National Cooperative Research 
Amendments Act of 1991." 

I . H.R. 1470. the "Price Fixing Prevention Act of 1991" 

A. pm-ppgg n̂cl gvffffayy 
H.R. 1470 was developed by this Committee over the past 

four Congresses as a legislative response to two overlapping 
developments that threatened to eliminate, or severely r e s t r i c t , 
remedial action under the antitrust laws against an entire 
category of anticompetitive conduct known as resale price 
maintenance ("RPM"), or vertical price f i x i n g . 

The f i r s t development is one of long standing and 
involves the continuing failure of the Department of Justice to 
enforce the per se prohibition against resale price maintenance. 
Through a combination of inaction, public statements, amicus 
f i l i n g s and purported "guideline" writing, the Department has 
undercut the v i t a l i t y of the RPM stricture despite contrary 
Congressional and Supreme Court consensus on this point. With 
not a single RPM action brought in 10 years time, the use of 
private enforcement takes on added importance as the last 
remedial tool to end RPM violations, which harm consumers by 
raising prices and diminishing the range of available goods and 
services. 



Yet, the private enforcement remedy has suffered a 
series of setbacks as well. In the 1984 Monsanto v. Spray-Rite 
Corp. decision, 465 U.S. 752 (1984), the Supreme Court, while 
affirming the per se nature of the RPM offense, also made 
statements about the evidentiary standard to be applied in dealer 
termination cases that has spawned confusion in the lower courts, 
effectively constricting the ability of plaintiffs to receive a 
jury t r i a l in such cases. 

Even more disturbing was the Supreme Court's decision 
in Business Electronics Corp. v. Sharp Electronics Corp.. 108 
S.Ct. 1515 (1988). There, the Court held that a conspiracy 
between the manufacturer and a dealer to terminate a competing 
dealer who was price cutting was insufficient to invoke the per 
se rule absent an agreement by the conspirators to set a specific 
resale price. The effect of Sharp has been to set up an almost 
impenetrable barrier for terminated dealers to redress antitrust 
injury since rarely do conspirators engage in such simplistic 
practices as actually entering into an explicit agreement to set 
specific prices. 

/' 
H.R. 1470 thus has two major provisions: First, i t 

sets out the burden of proof that is sufficient but not necessary 
to reach a jury t r i a l in a dealer termination situation. I f the 
elements of substantial causation required in section 2(a) are 
shown by the plaintiff, an inference of illegal "concerted 
action" is raised; and a jury will then decide whether the 
antitrust laws have been violated. Where these requirements are 
not met, a defendant's ability to obtain a grant of summary 
judgment under the Federal Rules of Civil Procedure remains 
unaffected. Second, H.R. 1470 states plainly, and beyond 
dispute, that minimum resale price maintenance is illegal per se 
under the antitrust laws. 

B. Background 

H.R. 1470 is designed to end confusion about the proper 
evidentiary and substantive treatment of vertical price fixing 
claims. Since at least 1911, vertical price fixing (or resale 
price maintenance) has been Illegal per se under the antitrust 
laws for the simple reason that price fixing conspiracies between 
a manufacturer and a retailer to drive a competing retailer out 
of business create an intolerable restraint of trade in an open 
and free-moving economy. This prohibition went unquestioned for 
70 years until 1981, when the Justice Department — for 
"theoretical" reasons — deemed the practice "procompetitive" and 
abandoned enforcement activity in the area, failing to bring a 
single resale price maintenance ("RPM") action in the past 10 
years. Even more troubling, the Department in the early 1980's 
began to intervene in private actions, filing amicus briefs in 
support of defendant-manufacturers charged with vertical price 
fixing offenses. 



When Congress, led by this Committee, voted to cut off 
funds for any Department amicus intervention seeking to overturn 
the per se rule, the Department responded by issuing a set of 
"informal" guidelines ("the Vertical Restraints Guidelines") 
outlining its theoretical positions on vertical price fixing, 
including the novel idea that only i f there was proof that 
conspirators fixed a specific price or price level could a price 
fixing violation be found. Both Houses of Congress then adopted 
a resolution condemning the DOJ Guidelines as being inconsistent 
with congressional intent. When this action had no effect on the 
Department's enforcement policy, a legislative response was 
developed. 

Led by the House Committee on the Judiciary, the House 
passed H.R. 585 in the 100th Congress and H.R. 1236 in the 101st 
Congress to remedy these problems and to reaffirm congressional 
policy in this important area. H.R. 1470 is identical to H.R. 
1236 as passed by the House last year, incorporating the 
carefully crafted compromises of the Committee's efforts in the 
lOOth and 101st Congresses. Opponents have been reassured that 
the b i l l in no way seeks to undercut/the unilateral right of 
businesses to deal with whomever they wish and on whatever terms 
they desire — provided that they do not engage in conspiracies 
to drive competitors out of the marketplace for reasons of price 
competition. To reiterate some of the compromise features of the 
b i l l that were clarified in the last Congress: 

1. -~ The evidentiary standard set out in H.R. 1470 is 
identical to that in the 100th Congress' H.R. 585 
except that maximum price fixing is excluded from its 
scope. Setting a maximum price on goods — as opposed 
to a minimum price — rarely, i f ever, hurts consumers 
or competing businesses since the freedom to sell at 
lower costs is not impeded. This distinction has been 
noted in the jurisprudence for 20 years. 

2. The evidentiary section of the b i l l preserves the 
compromise offered by Congressman Feighan in the 100th 
Congress to make clear that nothing in the legislation 
would prevent a defendant from receiving summary 
judgment i f the evidentiary standard was not met by a 
plaintiff. 

3. The codification of the per se rule makes clear — as 
we did in the 99th Congress by passing the Vertical 
Restraints Resolution (H. Res. 303) — that vertical 
price fixing does not require that a specific price be 
set by the conspirators. This addition is particularly 
necessary since the Sharp decision has now created 
confusion on that precise question. I have attached a 
copy of H. Res. 303, which at the bottom of page 2 
states prior congressional intent that vertical price 
fixing does not require an "explicit agreement as to 
the specific price[s]." 



4. The legislative report accompanying H.R. 1236 also 
makes clear the Committee's intent that when a 
manufacturer receives a price complaint from a retailer 
about a competitor and proceeds to investigate, a 
subsequent termination of the discounter by the 
manufacturer for reasons unrelated to his pricing 
policies will not be a target of this b i l l , and is 
completely lawful under the Colgate doctrine. 

5. The report accompanying H.R. 1236 also makes clear that 
the requirement that a manufacturer have terminated a 
discounter "in response to" a complaint from a f u l l -
price retailer means that the complaint must have been 
a "substantial contributing cause" of the termination. 

H.R. 1604 - The "National Cooperative Production Amendments of 1991" 

A. PvtrPQgg 

H.R. 1604 seeks to clarify the treatment of production 
joint ventures under the antitrust laws and to eliminate 
unnecessary obstacles to their formation. Properly structured, 
cooperative ventures may produce important gains in technology 
innovation without leading to a dampening of competition. 

The legislation would amend the National Cooperative 
Research Act of 1984, to reduce the potential antitrust liability 
for properly noticed joint ventures entered into for the purpose 
of producing a product, process, or service. I t is designed to 
address the misperceptlon held in some quarters of the business 
community that such joint ventures are generally disfavored under 
the antitrust laws. H.R. 1604 i s identical to H.R. 4611, which 
passed the House in the 101st Congress. 

B. Background 

Production joint ventures are an important tool to help 
American businesses respond to a number of challenges now facing 
them in an increasingly competitive international marketplace. 
First, the costs of developing new technology and bringing i t to 
the marketplace may exceed the resources of any single firm. 
Second, the economics of high-tech manufacturing have shifted to 
short product life-cycles and the need for rapid response time to 
consumer demands for variety and customization. Third, because 
competing products may now give a technology innovator no more 
than six months to a year of exclusivity, American firms must 
develop and initiate production strategies and scheduling with 
much greater dispatch than in the past. 



H.R. 1604 reflects the Committee's judgment last 
Congress that the antitrust laws can co-exist with properly 
structured cooperative efforts to enhance innovation and be the 
spur to greater manufacturing success as in the past. Correctly 
understood, the antitrust laws prohibit only anticompetitive 
production joint ventures. The paucity of adverse case law and 
the relatively few enforcement actions by either the antitrust 
agencies or private parties demonstrate that the antitrust 
statutes are already permissive and facilitating to such 
ventures. Nevertheless, there appears to be an overdrawn - yet 
real — misperceptlon in the business community that the 
antitrust laws generally discourage a l l collaborative activity, 
irrespective of the procompetitive benefits achieved. 

H.R. 1604 addresses these concerns by providing 
necessary clarification while avoiding unnecessary substantive 
changes. The legislation extends to production joint ventures 
the coverage and requirements of the National Cooperative 
Research Act of 1984 ("NCRA"), legislation that provided similar 
antitrust clarification for research and development joint 
ventures. Consistent with the NCRA, H.R. 1604 creates no 
exemption to the antitrust laws; nor does i t change existing 
legal standards. 

The NCRA has three operative provisions which H.R. 1604 
would make applicable to production joint ventures. The fir s t 
codifies the consensus view found in existing law that properly 
structured production joint ventures will be judged under a rule 
of reason standard, which would prohibit courts from condemning 
them under the antitrust laws without f i r s t considering their 
potential competitive benefits. The second provision would 
establish a voluntary notification system whereby parties to a 
joint venture may disclose the nature of the venture to the 
antitrust enforcement agencies and thereby receive reduced damage 
exposure from c i v i l suits which are based on the activities 
disclosed. Compliance with the reporting procedures would not 
result in a "certification" that the venture is legal under the 
antitrust laws; thus, even with disclosure, a venture later shown 
to be anticompetitive could s t i l l be challenged though the 
traditional dual system of private and public enforcement and be 
subject to single damages. The third provision would award 
costs, including a reasonable attorney's fee, to the 
substantially prevailing party. 



H.R. 1604 contains one provision not found in the NCRA 
that will apply only to production joint ventures reported to the 
antitrust agencies under the established notification system. 
For any production joint venture seeking the protections of NCRA, 
there is a limitation that no more than 30 percent of the 
beneficial ownership of the voting securities and equity of such 
venture be controlled by foreign entities. There is also a 
requirement that a l l the facilities of such joint venture be 
located within the United States or its territories. This 
provision creates no special substantive antitrust treatment for 
American-dominated production joint ventures over those with 
dominant foreign ownership. The only advantage received by a 
qualifying venture i s that its participants will receive reduced 
liability exposure i f their disclosed activities are found to be 
anticompetitive. Given that the stated justification for the 
legislation is to increase American competitiveness in the 
international marketplace, such a provision should spur American 
business participation without unduly foreclosing the ability of 
foreign controlled firms to conduct joint venture activity with 
American partners. 
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VBY CONSUMERS MEED H.R. 1470# 
THE PRICE PIXINO PREVEKTION ACT OF 1991 

What i s Vertioal Price Fixing? 

The I l l e g a l practice of vertical price fixing, sometimes 
referred to as resale price maintenance, i s illustrated by the 
following example: 

Sturdy Sole Shoes s e l l s i t s goods to both Pricey Shoe Salon 
and Shoestring Footwear, competing retailers in Smallville. 
Pricey does not like the price competition from Shoestring and 
complains to Sturdy that "Shoestring's prices are k i l l i n g me." 
Because Pricey i s a more important customer. Sturdy teriainates 
Shoestring. Smallville's consumers now have but one choice of 
where to buy men's, women's and children's shoes. They must shop 
at Pricey and pay Pricey's high prices. 

A Short History of Vertical Price Fixing 

In 1911, the Supreme Court held that vertical price fixing, 
agreements to maintain price between s e l l e r s on different levels 
of the chain of distribution, i s a per se (automatic) violation 
of the Sherman Act.^ The Court applies the per se rule to 
a c t i v i t i e s which have been shown to be inherently anticompetitive 
and lacking in any countervailing competitive benefits. 

During the 1980's, an anti-consumer theory of economics 
gained a foothold at the Department of Justice (DOJ), the Federal 
Trade Commission (FTC) and even the supreme Court. Known as the 
Chicago School, this theory advocates a hands-off approach to 
antitrust enforcement and argues that ve r t i c a l price fixing does 
not deserve per se treatment. Proponents of the theory contend 
that higher prices will ensure better service, ignoring the fact 
that many low income consvimers do not have the ability to pay 
higher prices for the luxury of more service. In addition, this 
school of thought asserts that Intrabrand competition (e.g. one 
store's selling Sony 19 inch T.V.s for $299.99 and another 
r e t a i l e r offering the same set for $350.00) i s not worthy of 
protection, and that only Interbrand competition i s necessary to 
safeguard consumer welfare. As a result of the Influence of the 
Chicago School, not one v e r t i c a l price fixing case was brought by 
either DOJ or the FTC in over 8 years. 

^ Dr. Miles Medical Co. v. Johij D. Park and Sons Co.. 220 
U.S. 373 (1911). 

Washington Office 
Suite 520,2001 S Street. Northwest • Washington. D.C. 20009 • (202) 462-6262 



The detrimental impact of the Sharp decision is illustrated 
by subsequent lower court decisions applying the new rule. The 
facts in Toys "R" I7s, Inc. v. R,H, Macy & Co,, Inc. * represent 
a classic resale price maintenance agreement. Two manufacturers 
of children's swimwear were selling their goods to Macy, a fu l l 
price retailer, and to Kids "R" Us, a discounter. Macy had a 
policy of meeting any competitor's retail price for children's 
apparel. Macy became worried that in order to meet Kids "R" Us 
prices i t would have to lower its own "keystone" (double the 
wholesale price) prices. Macy's buyer for children's wear 
complained to the two suppliers that i t would be very difficult 
for Macy to meet Kids "R" Us prices. He reminded the two 
manufacturers of the size of Macy's purchases and told them that 
Macy might reduce or eliminate future purchases i f the suppliers 
sold to Kids. The two suppliers stibsequently Informed Kids that 
they could not se l l to Kids and explained they were reacting to 
complaints about price from Macy. The court found that the 
evidence could support a finding that Macy and either 
manufacturer agreed to deny merchandise to Kids. However, as 
there was no additional agreement on a specific price or price 
level that Macy would charge following the termination, the court 
found there was no per se price fixing liability. 

The facts of the case in Xids "R" Us demonstrate the 
absurdity of requiring an additional agreement on specific price. 
Macy made clear that i t planned to continue to charge "keystone" 
prices after eliminating the price competition from Kids "R" Us. 
"Keystone" i s a pricing standard known throughout the retail 
clothing industry to mean a retail mark-up that doubles the 
wholesale price. Such standards are common in most industries. 
Another example Is in the furniture industry where the "mark" i s 
vmderstood to mean doubling the wholesale price for retail sale. 
Because of industry pricing standards, retailers can effectively 
maintain prices without directly discussing specific price or 
price level and avoid per se antitrust liability, i t makes 
l i t t l e sense, however, to hold liable retailers who say "let's 
get rid of Kids and charge $39.95 for Backfllps swlmsults," and 
not those who instead agree to "get rid of Kids because they are 
under 'keystone' for Backfllps swimsuits." Yet this is the 
effect of the Supreme Court's decision in Sharp. 

The consequences for consumers of the elimination of Kids 
"R" Us from the children's swimwear market is plain. Parents 
wishing to purchase high quality swimwear for their children are 
left with one option: buying from Macy at Macy's "keystone" 
price. The fact that Macy and the two manufacturers did not 
articulate a specific price does not change the fact that 
consumers are forced to pay 20-25% more for the same merchandise 
and are able only to purchase the merchandise at Macy. Despite 

1990-1 Trade Cases 68,890 (S.D. N.Y. 1990) 



What Would H.R. 1470 Mot Do? 

Manufacturers have the "power "to ToaTce unilateral business 
decisions. For example, suppliers who wish to develop or 
maintain a certain image for a product are free to refuse to s e l l 
to discounters. This right unilaterally to refuse to deal or 
even to terminate current customers is protected by the Supreme 
Court's decision in United states v. Colgate and Co.̂  This 
right to make unilateral business decisions would not be affected 
in any way by H.R. 1470. 

Furthermore, H.R. 1470 would not alter the rule of reason 
treatment accorded to agreements involving non-price vertical 
restraints such as territorial agreements or location 
restrictions. The Supreme Court's decision in Continental T .V. , 
Inc, V, GTE Sylvania Inc.^ would continue to govern treatment of 
non-price restraints. 

There can be no violation of the Sherman Act section 1 
without proof that the defendant entered into an illegal 
contract, combination or conspiracy. Section 4 of H.R. 1470 
makes i t clear that this requirement would not change. 

Why i s H.R. 1470 Mecassary? 

H.R. 1470 would restore the remedy for resale price 
maintenance. Today, discounters who are driven from the 
marketplace have virtually no recourse against those 
manufact\irers and high priced retailers who conspire to eliminate 
the competition created by discounters. In addition, law 
enforcement agencies do not have the tools they need to 
effectively prosecute and deter anticompetitive conduct. This 
type of activity appears to be becoming more common, driving 
small discounters out of business and limiting the merchandise to 
which leirger discounters have access. For consumers, 
particularly low-income consumers and those on fixed Incomes, the 
result i s higher prices and fewer choices. In sum, H.R. 1470 i s 
needed to make the American marketplace function the way Congress 
intended whien i t passed the Sherman Act in 1890—as a free and 
open marketplace infused by vigorous competition. 

5 250 U.S. 300 (1919). 

^ 433 U.S. 36 (1977). 

5 
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Testimony of iAnne KL ^inqaman' 

before th^ i 
i i 

Houoc Judiciary Committee 

January 26, 1904 

I am pleased to be here today jtoj testify on behalf of the 

Administration on H.R. 3626, authored h:y Chairmen Jack Brooks and 
i , : 

Joĥ i Dingell. 
i j 

j This Adminietration is grateful to both Chairmen for their 

hard work in crafting legislation that will help accelerate the 

telfcommunications revolution knd th^ tomplelion of the National 
: ! : 

Information Infrastructure (Nil). | | 

1 The job of building the Nllj 4- or more specifically, 

inffa5?tnicttire that will i permi|t i broadband, interactive 

com]|a.unication between a l l members of bur society — has been aptly 

C0flii»ared to the building of the inationi'si interctate highway system. 

III left the construction or the highway syatem, Lhe construction of 
i I 

the! NIX will create hundreds of thoLi.sianrts o£ jobs. And Just as 

roads have enhanced this nation'D I productivity and living 

standards, the completion of Che I rjll will make firms and 

individuals more productil^fit The Nil wi|l.l also ftnhance the quality 
of lour lives by creating ncw' wayo to 

i 

chlkaren, improve our health uare, glye 

educate adults and their 

us better and cheaper wayo 

' ^Assistant Attorney General, AiiLiLriust Division, Department of 
Jus>i.lce. I 
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of buying products and services^, and jsniertain us at home. 

! There is a key difference, howeveb, |between the nation's roads 

and I Its Information infrastructure. Ou4 roads have been built by 
i ; I i 

government. Onr Nil is being built by; pfrivate enterprise. 

I But that does not mean • that [gĉ vGrnment ha.«t no role in 
i ! 

proiioLing the development of the NIL; T|D the contrary, just as in 

any I other sector ot the economy, gov̂ riiment is needed Lo set and 
i • I I 

enforce rules of fair play. 

! In a word, government is njseded to ;cnoure competition. For i t 

is ionly through vigorous cokpetitioii in a l l phases of the 
i ; ! i 

telecommunications business — in thel construction of the va;rious 

information highways and their acccoe r4ad8, wired or wirele^is; in 

Che ioperation of those highways; and iii the provision of content 
I • i : 

ovet the highways that the nation cah be assured of having the 

higl^est quality telecommunications ^erfvice at the lowest cost. 

Thu$, I t 18 appropriate that this Coro^ijttee — which oversees the 

enforcement of the nation's antltniBjt: 'laws — is where we begin 

consideration of legislation that wejh^pe this year will finally 

set I the ground rules for the completilort and operation of tho Nil. 

i I will concentrate in iriy remarks today on the role of 

competition in key parto of the Nl|l I effort: the provision of 
' ! i 

telephone services (both voice and clatJa) and the manufacture of 

tel|commnnicat.ions equipment. H.R. Jij62!6, which builds upon H.R. 

5096 authored by the Chairman of this! Committee an pass by the 

Coimj'ittee last year, represents an irajportant step toward ensuring 

the!prominence or competirion in the telecommunications Industry. 
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The! new b i l l would enable the ; Regiorial Dell Operating Companies 

(RROCs) that are now barred from |competing in long-distance 

telephone services to enter that market; but only if the telephone 

companies satisfy both the Federal ^oiiuaunicationo Communication 

(i!t;d;} and the Justice Department that itheir entry will not harm 

comjietition in other markets.- Tn addition, the proposal would 
! j 

perifiit the RDOCs to rescjkrch, disvelop, and manufacture 

the Justice Department telecommunications equipment uiilesL 

cha^^lenges such activity for posing unrfije threats to competition. 

\ The Administration endorsco theoe objective and applauds the 

autl^ors of H.R. 3626 for identifying |a constructive mechanism for 

achieving them, in particular, the Administration believes the time 

has I come to move telecommunications policy out of the courts and 

inui the statute books so that tongres s/ as representatives 6f the 

public, can estahJish the tar-reachin(f and comprehensive framework 

forigoverning the telecommunications iworld of the future that the 
j i I 

nation deserves. 1 i 

I m tne balance of my te^timon^; I would like to do the 

foliowing: 
I —To put the discussion iwe ari paving today in a useful 

i i 

fraitiework, by explaining how wfe got hê e and, in particular, how 
: I i 

the nation has benefitted from the competition in telephone mairket.*? 

thai has occurired thus far; | 

I —To suggest why providing even j greater competition in both 

local and long-distance telephone marjkets is critically important 

for I American consumers and indiiatry; 
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! I 

i —TO ioentlty the fundamental chaillienqes pylicymaKers face in 
i 

bridging about this result; and 
i 

1 —To discuss how the Administration's Nil proposal builds upon 

. M 
the ivaiuabie foundation constructed by ̂ l.R. 3626 to address these 

chaljlcngeo. 
The origins Of The Current Teleicoflituun^c^tlone Revolution 

Significant aspects of the 

General in both Democratic 

This Committee is now conaideriln^ legislation to make the 

nation's telephone markets more co»npet|Ltive in significant part 

bec4use two decades ago, the Departmeitj of Justice decided to sue 

ATsi for impeding competition lin a l l 

telephone business. Assistant Attorneys 

and iRepublican Artministratlons vigorously prosecuted this case. My 
\ • i ^ 

antitrust law professor, William Baxter; then resolved the mntter 

in 1982 by obtaining a consent decreje Ithat effectively broke up 

ATfct — splitting the local telephone companies from AT&T's loag-

dioianoe and manufacturing businesses. Tjiat decree, or the Modified 

Final Judgment (MFJ), has now been in jeffect for ten yearo. The 

nat:̂ .on owes enormous gratitude to Jud^e Harold Greene, who has 

dev(jted his enormous energies and lecral talents to administering 

the MFJ. 

i i t is no understatement that the 

important and beneficial deve 

telecommunications industry in thio ocr>tury. It was the MFJ that 

enabled cne united states to become t 

MFJ was one of the iiwjst 

Idpraents affecting the 

f i r s t udtiOi! in the world 
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to introduce competition as the main principle for governing the 

development of telecommunications serl/ipcs. 

Before AT&T was split up, 'it was 

the I telephone business were a natuita.1 monopoly in need of 

regiflation. But technology proved thi 
i 

like MCI proved that competltlori could 

assumed that a l l aspects of 

3 pasumption wrong. Upstarts 

Siirvive in long-distande, i f 

onl^ government could prevent AT&T fioiti refusing to interconnect 

oth^r long-distance providers i to itji local telephone networks. 

Similarly, other manufacturers- of tdlephoae equipment wanted to 
I i i 

seli equally, i f not more, innovative jpiioducts but were frustrated 

by ATST from doing so because of the telephone company's incentives 

to buy such equipment only from its 

Mesl̂ ern F;.lectric. 

j By unleashing competition in varlbup segments of the telephone 

industry, the MFJ has delivered the benefits that competition 

everywhere else guarantees: innovatibn, better products and 

services, greater efficiency, aiid lower prices. Consider that .««inoe 

wholly owned subsidiary, 

the MFJ: 

—interstate long distance prices in real terms (adjusted for 

inflation) have fallen by more ithan 5D%i; 

; —there has been a virtual explosion in the types of 

telephones and services that consumers Can choose from; 

I —competition has stimulated th«' <ieve.lopment of hnnrireds ot" 
i i 

innovative voice and data servites (such as coll waiting and voice 
j .' I : 

mall); 
! . i i 

\ —spurred by MCI and Sprint, alp t̂brfte major long-distance 
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proTifiders (including AT&T) now have 

throughout much of the country and thus 

the 

laid fiber optic cable 

have already built much of 

equipment market has opened 

backbone for the Nil; and 

—competition in the telcjphone 

whole new markets and spawned the devlelopuient and sale o£ new 

procucts- I \ 

In short, the MFJ has enabled the jUnited States to maintain 

its itechnological leadership Ih teledoiWunications. Nations that 

hav^ st\ick to the old monopoly modelj d.t telephone services have 

falljen behind. That is why many are 

rather than the other way around. 

The jNeed For And Benefits Of Evien Greater competition 

liow trying to emulate us, 

I While the MFJ has unleashed powejqfuil competitive changes that 

hav^ benefitted American consumers and business, its job — and onr 

job is not yet complete. There is i j t i l l room and need for even 

morei competition in a l l three marketii affected by the MFJ: local 

1 i : j i ^ 
telephone service, long distance telephone service, and equipment I ' • : i i research and development and majnufactyring. 

Local telephone markets : are in greatest need of added 

completition for they are s t i l l monopolized by the vestiges of the 

Belli System, the RBOCs. Althou'gh diyeoititurc and "equal acbece" 

rules have brought a measure of Ooittpet 

the provision of information service.S/ 
j ! 

(BOCs) in moat areas of the country 

tion to long distance and to 

trie Rell Operating Companies 

sliill have a lock on local 
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telephone traffic, carrying more thanl 9p% of all local callo. 

• m time, there is hope that technology ultimately win erode 

thitj monopoly, as long as the governitiei)t facilitates rather than 

obsijructs such progress. While 6xpeneJlv4, cellular and specialized 

mobile radio services — which 'can trbntsmlt calls through the air 

rather than by wire — are growing rap 

Shoi^tly, the FCC will auction off additional spectrum for Personal 

Conuauuications Services (PCS), yet 

coTntnun lea tion. And hopefully, cable 

successful soon in adding the tralnsmission of telephonic 

communications to their netwcirks, providing perhaps the moat 
i j 

powjjrful source of competltloh to Existing providers of local 
I > 
1 

telephone services. 
i . 

I Second, while several competitdrs certainly have made 

sigiiincanc inroads in long-aisiiance cfelephone markets, that niarket 

idly throughout the country. 

another form of wireless 

television systems will be 

may i s t i l l not be as competitive as i t 
i j 

abo4t 60% of long-distance traffic arid 

could be. AT&T s t i l l has 

thus remains the dominant 

provider of long-distance servlfces. iri addition, there is evidence 

indicating that AT&T behaves vj&ry mufch 

prices of other long-distance oompanies 

] i ke a pri ce leader;: the 

has consistently moved in 

locid-scep wich AT&T's. In a more compet^ltlve market we would expect 

thus more vigorous pricing 

seem to want into long-

to s!ee less regular pricing patterns and 

corofjetition. The fact that the RBOQs 

distance so much provides further evLidence from the marketplace 

that the 1 ong-rii .stance market cpuld be|iej:it from more competition. 

Third, while telephone equipment iie now probably the most 
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comjjetitive of the three markets dealt ;with by the MFJ, even the 

equJjpment market could use additional ico|«ipetition. Here, too, AT&T 

contjlnues to be a dominant : force,! lalthough it faces st i f f 
i . I I 

competition from numerou.s other providers, domestic and foreign. 

Givejn their expertise in the industry, some or al l of the RBOCs may 
t 

be : natural entrants into: resiearch . and manufacturing 

tp.jfjcommunlcatlon.s equipment, especlajiy for the network, but are 
I i 

predluded from entry by the MFJ. Undeti the right conditions, entry 
• > i 
; j 

by the RBOCs into these activities cOuld help spur innovation and 
; i 

brlrtg down prices for telecommunicaciohs;equlpmenc. In the process, 

i t is also possible that the {iBOCs could help displace foreign 

tele|communications providers whb have ci-acked our market and̂  thus 
creejte more skilled jobs for Amjerlcans here at home. 

! i 
i 
i 

Polijcy Challenges Ahead 
I 

i 

j A key challenge now for all itelecommiunicatlons policymakers — 

whether in Congress, in the Executive $ranch, and the states - • 

theijefore could not be clearer: to encduriage greater competition in 

a]] jfacets of the telecommunlca'tions industry in a way that does 
) i • ' 

not distort the marketplace or ̂ jose d4n^crs to consumers. 
I . r I 
• i • : i 

i This Coiiuuittee has a crucial ro'le; in bringing this result 

abovijt because of its jurisdiction over jariy legislation dealing with 

the ^FJ. In particular, the important tjaeik is to subject the RROCo, 
j • j i 

which now have monopoly power in local telephone service, to much 
greajcer competition while at the .qame tima .qpenitying condition.9 
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in the other activities from 

MFJ, notably long-dlotancc 

thatj would permit the RBOCs to Engage 

whicjh they are now precluded by the 

servllce and telecommunications R&D and itianufacturlny. 

: .Several .straightforward steps wojilid open up local telephone 

markets. Existing local and state re6|:rictions against entry must 
I . i : 

be fijuperseded, while RBOCs must be required to "unbundle" their i 1 ^ servlires and provide interconnection to: other firms that waht to 

use !the "local loop" to provide losal telephone services. In 

addition, cable television and telephone companies should be 

permitted to engage in each business Ifi the same service cerritory 

(although to preserve competition, each type of firm should be 
[ 

the same service area for a 

a ! consensus supporting such 

prohjlbited from acquiring the other in 

minl|iium of five years). 
i ; 

; Fortunately, there appears! to be 

mcasiircs. In the House, RepredentatikreiB Markey and Fields have 

authi^red legislation (H.R. 3636) that v̂ oiild broadly authorize these 

stepb. In the Senate, Senators Eianforth and Inouye have introduced 
t : I • 
• ' f : 

similar legislation (S. 1086) . The Admlnijstration strongly supports 

the basic thrust of these legislative initiatives. Moreover, we 

appliind the announcements by MCI to enter the local telephone 

busihcso and by various RBOCs arid cable Companies to upgrade their 

tele|>hone and cable networks to ;enhance Competition In their video and ocal; telephone markets, respectively. 
I ! 

The more controversial, biit equally important, ioouc io to 

specify the conditions under which t 

otter long-rii.qtance service and engage 

16: RBOCs may be allowed to 

in manufacturing and R&D. A 
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! ! i 10 

mlniinum condition, of course, is opening up the local loop to 

compjetition in order to reduce/ and eventually eliminate, the 
i ' i ; 

abillity of Che RBOCS to cross-subsiaize land aiscrirainace. indeed, 
i t 1̂  c r i t i c a l that any legislation authorizing RBOC entry into any 

> 

othep line of business not be enactejd iin Isolation, I t must be 
L t r 

paired with legislation sweeping away enlisting restrictions against 
i i 

entry into local telephone market.*!. 
i 

Nevertheless, even i f the jlaw alloWo greater compctitibn in 

the local loop, RBOC entry into other lines of business remains 

problematic for two .simple rea.sohs. Asilong as they have a monopoly over:local phone service, the REOCo — as; did AT&T — w i l l continue 

to have Incentives to charge their regulited local activities with 
i i 

Che poses of engaging in other unregulated businesses which they 

are permitted to enter. I f they can do jthat, the RBOCs w i l l be able 

to mike customers of local telephone service pay for long-distance 

and other activities, whether they use th^m or not. m addition, as 
long as they have market power in the l6cal telephone business, the 

RDOCi have incentives to discriminate. perhaps in subtle ways. 

against competitors in long-distance and taanufacturing i f the RBOCS 
! . i • I ! ! ; 

are allowed into these other aciivitl^s.i 
i i i ̂  

; These are not just abstract conce|rn5. The General Accounting 

Office reported in February, 1993 that the FCC had continuing 
prnb em s in detecting cross-subsidiiatlon by the RBOCs.* In 

or tliG resources to be able to 

'[citation needed) 

addi1;ion, many state regulatory commisBibns do not have the Staff 

adequately detect cross-
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the problems po.sed by RROC 

telephone markets to become 

the line of business 

11 

subslidization as long as a l l RBOC actiiriikies are housed within the 

oamc! corporation (and not divided .into separate companies or 

affitLiates). 

! There are two basic ways to address 

markiet power. One io to wait for local 

fully competitive before relaxlncj 

resttlctions. This option avoids the tiahgers ot RBOC abuses, but 

sacrifices the potential gains in added Competition that the RBOCs 

wcul^ bring to long-distance and manufacturing i f they could enter 

thesis activities quickly. 

I The other broad option is to accelerate permission for the 

RBOCb to enter the other businesses as long as they are subjected 

to post-entry safeguards that minimize t;he danger that they could 
i i 

harm; competition. This approach has the potential of realizing the 
i 

gainb from enhanced competition provided iby the RDOCs more quickly, 

but (jlepeiidluq on the nature of the safeguiards, may run more risk of 

RBOC abuses. 

H.R. 3626 blends both of thbac appro;achcs. On the one hand, i t 

coud..tions RBOC entry into lorig-dlst^nbe generally, after some 

initial waiting periods (18 months for [reselling and five years for faciiltiea-baocd services), on ifindings 

such;activity will not harm comiietltioh 

mtefest, respectively. In addiltion. 

into manufacturing and RsD after one 

deci<̂ c3 not to challenge audi entry 4s 

risks. i 

by the DOJ and ICC that 

iand will serve the public 

thje MftOCs would be allowed 

ytear, but only i f the' DOJ 

pusiny undue competitive 
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On the other hand, H.R, 3626 would permit immediate RROC entry 

into: reselling long-diotance service; nationwide once a key 

saf^uard is satisfied: namely, that the RBOCs allow consumers to 

choolse any carrier tor such service aijidldial 1 to use i t ("dial l 

parljty") . In addition, DOJ would st Lli have an opportunity to 
i : \ 

chaljlenge such entry on antitrust grouhds. H.R. 3626 applies no 
federal safeguards, however, cb the permission i t provides for 

immediate entry by RBOCs into intrastate long distance i f the 

otaties allow i t . 

The Administration strongly endorses the provisions In H.R. 

3626| giving both the FCC and DQJ authority to approve RBOC entry 

into! long-diotance. The FCC is the export agency charged with broad 

yuveL'iiauce of the telecouimuuicati6n4 industry and so is 
! I i 

appropriately given entry authoritj^, | At the same time, the 

Department of Justice has de\relopec| bxtenoive experience and 
i ; j ! 

expertise over the past two dedades siinbe the filing of the AT&T 

case: with respect to the role of co!mp:etition in the telephone 

Industry. In particular, the administration of the MFJ has involved 

the department in substantial measure inI the very issue now before 

this I committee, namely under what cirnjmstances to permit the rtROCs 
to ^nter other lines of buGlineao. i t ie only appropriate, 

1 . ; : 

therefore, that any legislation idesiqiied to replace the MFJ fully 
involve our Department. 

i i i 

I With respect to the entry ionditliohs set forth in H.R. 3626, 

the I Administration understands: the Ih^rd work that went into s t r i cing the right balance between I piromotlng competition and 
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avoiding potential RBOC abuses.iWe helieVe that H.R. 3626 provides 

an eifcellent foundation for achileving tphis balance. We want to work 
i • t • 

withi this Committee and the entire 'congress to build on this 
i 

f ounllatlon. i 

Ouggjs sted Amendments 

! Toward this end, we urge the Congiress to incorporate a number 
; • i i 

of ajdditional ideas in any final legijsllation. The exact language 

will It e 1 ecouuiiual ca t ions re form 

the RBOCs a choice of DOJ 

be contained in a comprehensive 
I 1 . 

package to be introduced In Congress shortly. We also are prepared 
I ; • i i 

to negotiate this language with this and other Committees. For now, 
• ' i i 

I wciuld like to describe in general terms the most Important 

concepts. 
j 

j Long-Distance; We propose igiving 

entry tests into long-distance^ depehdlng on the safeguards to 

whlcii they would agree to be subject (Tlie "public interest" entry 

test; for FCC approval would be the same under both options). In 
I i 

either case, we would shorten the waiting period to six months 

(from the current 16 months for reseiling and five years tor 

facilities-based services). A six month period should be sufficient 

to 4̂ 1ow Î OJ and the FCC to write rules to administer the 

applications process and to organize appl 

personnel to address those 

1 cations. In addition, with the exception to be noted shortly. 

we w^uld remove the provisions in H.R. 

[ entry into certain aspects of lohg-disttarice without prior approval 

3626 that now allow RBOC 
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fromi either DOJ or the FCC and: under a different model than is 

foun^ elsewhere in the b i l l . 

I Under the first option, RBod: entry ihto long-distance would be 

permitted if the RBOCS can meet the existing competitive standard 

in the MFJ (the so-called "8(c)" tesli) :i namely, by proving that 
• • i ̂  

their entry would entail "no substantiai possibility" of harm to 

competition.' 

!Alternatively, the RBOCs' applications for long-distance 

permission would be judged by a more pe;™i88ive entry test (similar 
! i 

to the existing test for mergers under 

Act) jlf they agree to place their local, H 

or those in which they have cle4r monopoly power — in a separate 

affiliate. Such a requirement i i similar! to the proposal recently 

madeiby Rochester Telephone CorporatlDnl to divide its wholesale 

telej^honic transmission activities fron its marketing of telephone 

and bther services. I want to emphasize that the establishment of 

Section 7 of the Clayton 

'bottleneck" facilities — 

the RBOCs would only be 

tlake advantage of the more 

such I an affiliate would he optional; 
i I 

required to set one up i f they want to 

libejfal entry test.' 

iA separate affiliate requiremeht irepresents an important 

i*As a result, we would propose deleting the "clear and 
convincing" language now applicable to this entry test in H.R. 
3626; 

i 

! • i 
I'Under this second alternative, iiVe "bottleneck" functions 

initially must be placed in the local loOp affiliate: connections 
to end users, key switches, incer-ofribe transport facilities, 
system signalling functions, and assighment of telephone numbers. 
Afteij three years, the FCC would be authorized to remove any of 
these functions from the affiJiiate upon a finding that these 
activities face effective competition, 
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structural safeguard. Because the separate affiliate wotild have it.s 

own Accounting records and perisonnel, iregulators would find i t 
1 ', i 

easier to prevent cross-subsidization and other abuses. In 
i 

addition, by limiting the local loop affiliate to the business of 
i 

• i 
carri^ing signals on the samis terns | for a l l who seek to 
interconnect, the Administration's proposial creates a level playing 

field for all companies — and not just the marketing arm of the 

RROCi— desiring to market local telephone services. At the same 

any RDOC would be free to 

services and products: in 

loop entity. 

time,' by establishing such an affiliate, 
: i 

configure its offering of any unregulatied 

just ione or many affiliates of the locjal 
i ; j 

I Finally, we urge the comî ittee [to consider permiting the 

Depa4tinent to proceed somewhat 'less fomally In considering any 

applications for entry into long-distafice. .Specifically, while we 
i \ ' • 
I : 1 

agree that DOJ should permit public cottimjsnt and provide a written 

cxpleination of any of its decisions, wejpifopose that the Department 

only be authorized, but not required, to! conduct hearings on RBOC 

applications. Excessively formei proceilural requirements could 

undul̂ y delay the Department's consideration of applications. 
Manufacturing; The Administration! supports the provi.sions in H.R. 3626 that allow RBOCS intio mariufs|cturing, subject to DOJ 

challjenge, while subjecting the B̂OCs to 

prevent cross-subsldlzaclon and biscriiKliiation 

place 

A significant reason why the! government sued AT&T in the first 

post-entry safequdrds to 

i 
was that ATST excluded competitofs 

\ sellihg network equipment to tlie operating companies that ATST 

to Western Electric from 
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itseif owned. In addition, 'AT&T pi'ohibited attachment of 

competitors' equipment to the hetwor)i except through protective 
t 

conn4cting arrangements, or PCA'is, whichi were Often unnecessarily 

resti^ictive. 

iWhile the divestiture of Western Electric from the RBOCs and 

the s|ubsequent proliferation of 0ompetifeij>n in the equipn\ent market 

have ircduccd the potential for future abuses by RBOCs in the event 

they i are allowed Into manufacturing, i certain safeguards remain 

necessary. Tn particular, without approi>riate safeguards, the RBOCs 

coul^ provide unequal access to network jinifoimatlon, impeding other 

manufiacturers from designing equipment that will work with the 

network. Similarly, the RBOCs cbuld fkvpt the products of their 

manufacturing affiliates, to \ the 1 detriment of competing 
i I 

manufacturers. In addition, Che Kbucs couid be tempted to use their 

regulkted local monopoly to cross-subijidize their manufacturing 

activities, sticking local ratep^iyers widh the tab. 

t'or a l l these reasons, i t is essential, an H.R. 3626 provides, 

that dhe DOJ be given more explicit authority to obtain information 

; from the RBOCs about their manuf^cturinjg ^lans, and i f necessary, 

-to challenge these activities In^court! H.K. 3626 also correctly 

requires the KBOCs to conduct any manufalcturing activities in a 

separate affiliate (from the RBOC or its i'local loop" activities, 

:as th^ case may be), to discloise netjwcirk information, and̂  to 

refraijn from tying and cross-snbsildization. In addition, wc would 

irequirie the RROCs to refrain from IdiocriLiUting against competing 

manufaicturcrs and, if they bUy any \ equipment from their 
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manufacturing affiliate, to do do on tlBrks no less favorable than 

the tferms offered by that affiliate to pther purchasers. Similar 

rcquiirements were included in legislatloh previously sponsored by 

I Sen. iHollings and previously passed by the;(S.173). 

we also urge the adoption of certain! other provisions related 

to R̂ OC entry Into manufacturing. Sbebifically, we propose a 

speciiflc procedure for the Attorhey Gerjeiial to request additional 

information from BOCs submitting notljciijations of an intent to 

manufacture, the establishment ot a specific standard by which an 

injun|;tive action brought by the Dcpartiment will be judged, a 

provision to clarify the nature of the ieparation required where a 

elements of its local BOC l̂ as separated itself from Ithe kfy! 

excharige bottleneck monopoly, and the eiliiaination of any domestic 

conteiit restrictions. i i 
j 11 

li do not want to leave the subject Of j manufacturing, however, 

without also stressing that the risks jolf RBOC entry into this 

activity are likely to be less Significant than in the case of 
For one thing, there are 

exchange service and 

ilong-c^stance service for several keasohi!. 

fewer I facilities used jointly ^y lo<:ial| 

manufacturing, reducing the opportunitiei for cross-suhsidization. 
I : 

Tn addjttion, at least with respect to kome of the larger, more 

bomple^ swiLclies, economies of scale aire such that an RBOC 

manufadturer would also have to attUct oiher purchasers, providing 

a bencl^ark against which to measure the price i t is paying itcclf. 

Moreover, no single RBOC enjoys substan|:i|il market power in the 

purchJe Of any type of equipment. Ks a resijlt, the RBOCs have less 



01-'21-'94 17:55 OME LRD-'ESGG 020 

a b i l i 
IB 

Equipment market than in 

3C26 requires the DOJ and 

ty to distort competition Un the 

i long-distance, where carriers neid acces^ to all regions {and thus 

must jdo business with all RBOCs);. 

llllncidental" servlcpfl- Finally, H.ft. 

FCC 4iU establish procedures ind standards for permitting the 

RBOCs| to provide long-distance incidental to certain other 

services. The Ad^uinlstration proposes to i>uild on this concept by 

«now|nq Che KBOCS to engage in cert.ih limited long-distance 

activities without having to pass an J t r y test. These additional 

activities include the provision of I icng-distance service 

iincid^ntal to the provision of television, wireless 

telept^nlc communications, elecfcronlci I^ublishing and certain 

Signalling functions. These services wereIneither subjects of the 

ATfiT ijiwsuil nor the MFJ that settled i t . 

Conclusion 

In conclusion, the Admlni sbation 

introdujction of H.R. 3626. We are eiger tc 

to enaĉ c this legislation, together with 

a^vancejl here. We believe that in! doing 

legal foundation to promote the : compe 

operati<l)n of tne Nil. 

Tĥ nk you. 

-HP-

i3 grateful for the 

wprk with this Committee 

j:he suggestions I have 

we will lay a solid 

.l|:ive construction and 
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Ĵ Iooks that way. _ ŝ êd California lawm.kers ttat' aun̂  

..^ White House officials recently said the, MA be enough to hire, train 601110 ̂  
-Ointon administration haa decided (oi. iS^(oy i i ^ ^ 

wrt personnel who supposedy wou^ by iuja l immilranS^u? Se 
fr^^up agents now perfbmung backi,p : iBahIer:Paid l l r t ^ S ^ S s S e 
v^k and office duty. The administrati 

^ The administration heeds tb stick to its 
j -; pledge of 600 additional agents.. What's 
I ; more, most of them should be assigned to 
; the San Diego sector, where half of all 

illeiial imnrû n'anU ' iii the nation cross 
. the border. 

Some of the agents promised for the 
San Diego sector have apparently been 
rerouted to El Paso, Texas, where the 

; illegal , immigration problem is a trickle 

• j : • ̂ T^̂ 'way/ the. federal ĝ ^̂  has 
i Jgnored foryears the Immigration 

i ; problem' iifSah'K^ed Cdiw is a natMa-

to replicate the results of the border 
blockade in 0 Paso. Tiie focus of that 
effort has been to prevent illegal immi-

• grants from crossing rather> than just 
iarrest them after they do. 

But the terrain is far rougher and more 
varied in San Diego County than in El * 
Paso, and the number of illegal cn" s i 
is far higher. Another dfference is t 
crossers in El Paso are usually daily com- ' 
inuters. while those in San Diego usuaDy | 
have made a long journey from the iiiteri- ! 
or: orMexioo jjid are headed to other f 
P^^^f Stateŝ  That' means : 

toljfhake-k'} 

't ituvMiM?'̂'-̂^ isr V .* • ' 
^iW^^J<^^^tffidy'' -iyHi\ /̂̂ Y- \ /, .«rtiJi.^' ' '*y*'*"^r«tive for the Clin- ' 

m ^ m i ^ ^ P ^ y ^ ^ v , e ! ^ ^ to\ii^ promise to Moyide SOOnewMmtffor ' 

ror. K^xr^ntabyes^appro^ an amend- rjiiifrii»:.-Mlli'^i:. 1 -V f ^ } M J ^ ^ ^ ^ V ( \ ^ ^ Hunter. R-El Ca-
:>»n;;and Lynn Schenk, Diego, to 

.̂  |[sp»di $60 inUlion to hire 600'new 
y'̂ "*?!̂ !̂ ?The Senate approved a simihr 

ifoniiarNot'onlir woukl Aat go â fong 
. S«ŷ  toward contrOing the illegal immJ-
.K.'l̂ *»?n.f>roblem, but it also would help 
quelJ the immigration backlash that's ria-
iqg around the country. 
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SUMMARY 

There are two basic antitrust laws in the United States - the Sherman Act and the Clayton 
Act, enforceable by the Antitrust Division of the Department of Justice, the Federal Trade 
Commission or private persons alleging economic injury caused by violation of either of them. 
In addition, the Federal Trade Commission Act and the Robinson-Patman Act may also be 
utilized by the Commission and private persons (only the Commission may enforce its Act, 
however). Together, they spell out the conduct and activities prohibited in economic, market 
transactions. There are also some statutes directed to specific industries or types of 
transactions which indicate the likely antitrust consequences for economic conduct in those 
areas. 

DISCUSSION 

The following material presents brief summaries of (1) the primary United States antitrust 
statutes, and (2) some of the activities which are generally considered to be violations of those 
laws. There is also some reference to the prohibition against unfair competition and the 
"unfairness" jurisdiction of the Federal Trade Commission (FTC). There is not, however, any 
discussion of the extraterritorial reach of the United States antitrust laws. Further, the laws 
whose descriptions follow do not constitute all of the statutes which are applicable to antitrust 
issues, but rather, constitute those which are most often utilized. 

In reading the information presented, readers should bear in mind that the antitrust laws 
are concerned with the functioning of the marketplace - i.e. competition and not the protection 
of any individual competitor. 

CRS Reports are prepared for Members and committees of Congress 
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I. THE PRIMARY LAWS 

A. Sherman Act (15 U.S.C. §§1-7) 

SECTION 1 (15 U.S.C. §1) prohibits contracts or conspiracies in restraint of trade, which 
phrase has been, since at least 1911, judicially interpreted as meaning unreasonable 
restraints of trade.' 

SECTION 2 (15 U.S.C. §2) prohibits monopolization or attempted monopolization; it is 
sometimes used in conjunction with section 7 of the Clayton Act (15 U.S.C. §18), which 
prohibits mergers or acquisitions which may tend to lessen competition. 

Violation of either provision is a felony, and fines for violation are currently set at 
$100,000 for individuals and $1 million for corporations. 

B. Clayton Act (15 U.S.C. §§12-27) 

SECTION 4 (15 U.S.C. §15) contains the damage provisions of the antitrust laws. 15 
U.S.C. §15(a) permits "any person ... injured in his business or property by reason of 
anything forbidden in the antitrust laws [to] sue therefor [and to] recover threefold the 
damages by him sustained, and the cost of suit, including a reasonable attorney's fee." After 
the Supreme Court interpreted the words "any person" to include foreign governments,"^ 
the provision was amended in 1982 to restrict foreign states' recovery of monetary antitrust 
damages to "actual damages sustained" plus costs and reasonable attorneys' fees (15 U.S.C. 
§15(b)). The limitation to actual damages was also applicable, until late 1990, to monetary 
injuries sustained by the United States (15 U.S.C. §15a)); that limitation was removed by 
the 101st Congress in H.R. 29 (P.L. 101-588), following much hearing testimony to the effect 
that the damage limitation made the federal government the "antitrust victim of choice." 

Standard Oil Co. of New Jersey v. United States, 221 U.S. 1, 60 (1911); "And as the 
contracts or acts embraced in the provision were not expressly defined, since the enumeration 
addressed itself simply to classes of acts, those classes being broad enough to embrace every 
conceivable contract or combination which would be made concerning trade or commerce or the 
subjects of such commerce, and thus caused any act done by any of the enumerated methods 
anywhere in the whole field of human activity to be illegal i f in restraint of trade, it inevitably 
follows that the provision necessarily called for the exercise of judgment which required that some 
standard should be resorted to for the purpose of determining whether the prohibitions contained 
in the statute had or had not in any given case been violated. Thus ... i t follows that it was 
intended that the standard of reason ... was intended to be the measure used for the purpose of 
determining whether in a given case a particular act had or had not brought about the wrong 
against which the statute provided." Board of Trade of the City of Chicago v. United States, 246 
U.S. 231, 238 (1918): "But the legality of an agreement cannot be determined by so simple a test 
as whether it restrains comjietition. Every agreement concerning trade, every regulation of trade, 
restrains. To bind, to restrain, is of their very essence. The true test of legality is whether the 
restraint imp>osed is such as merely regulates and perhaps thereby promotes comjjetition or 
whether it is such as may suppress of even destroy competition." See also, Appalachian Coals, Inc. 
V. United States, 288 U.S. 344. 359-60 (1933); The Sugar Institute, Inc. v. United States, 297 U.S. 
553, 597-98; White Motor Co. v. United States, 372 U.S. 253 (1963); GTE Sylvania, Inc. v. 
Continental T.V., Inc., 433 U.S. 36 (1977). 

^ Pfizer, Inc. v. Govemment of India, 434 U.S. 308 (1978). 
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Treble damage recovery is now available to the United States, as it is to private antitrust 
plaintiffs pursuant to 15 U.S.C. §15. 

SECTION 7 (15 U.S.C. §18), as cited above, is probably the most prominent, substantive 
provision of the Clayton Act. Whereas the Sherman Act was enacted to prohibit concerted 
activity which actually restrains trade, this provision is directed at preventing activity in its 
incipiency which may tend to restrain trade. The Merger Guidelines issued by the 
Department of Justice^ offer an indication of the ways in which mergers and acquisitions 
will be analyzed by the Antitrust Division; although they are not binding upon the courts, 
they are considered to be persuasive. 

SECTION 7 A (15 U.S.C. §18a) contains the "premerger notification" provisions. It is 
enforced by both the Department of Justice and the FTC. All merger or acquisition 
transactions in which either party has nets sales or assets of $10 million and the other party 
has net sales or assets of $100 million, with certain, enumerated exceptions, are included (15 
U.S.C. §18a(a)). The reviewing agency has 30 days from the time of notification (15 days 
in the case of tender offers) to review the proposed transaction, which may not be 
consummated during that time unless the reviewing agency grants an early termination of 
the waiting period (15 U.S.C.§18a(b)). Prior to the conclusion of that time, the reviewing 
agency may seek a second round of information, which extends the original waiting period 
by 20 days (10 days in the case of a tender offer) (15 U.S.C. §18a(e)).'' 

C. Robinson-Patman Act (15 U.S.C. §13) 

Broadly, the Robinson-Patman Act (which is not, "technically," considered an antitrust 
statute) prohibits price discrimination: it mandates that two or more purchasers of a 
commodity from the same seller must be charged identical prices. There are exceptions to 
the mandate, however, such that the Ac^ may be seen to prohibit only unjustified price 
differentiation. There are also jurisdictional limits to the Act, the courts having interpreted 
it so that all the sales in question must be in interstate commerce.'' Robinson-Patman 
applies only to sales of "commodities of like grade and quality" and not to services; and only 

^ The Guidelines were first issued in 1962, and revised in 1982 and 1984. The newest 
version indicates that the Department will consider foreign as well as domestic competition in 
determining the geographic market for the products or services of a potential merger (section 
2.34). 

Often, the second request for information is perceived by the parties as an indication 
of the fact that the reviewing agency has "problems" with the transaction, and either the entire 
proposal will be withdrawn, or it will be restructured so as to meet the objections. During the 
101st Congress, there was legislation introduced that would have, in the case of tender offers, 
lengthened both the original waiting period and the time allowed for review after a second 
request. 

^ Gulf Oil Corp. V. Copp Paving Co., Inc., 419 U.S. 186 (1974). The Sherrtian Act and 
the Federal Trade Commission Act, for example, each require only that transactions be in or 
affecting interstate commerce. 
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to goods "sold for use, consumption, or resale within the United States" (15 U.S.C. §13(a)), 
but not to goods destined for export.^ 

Nonprofit institutions (e.g., schools, colleges, libraries, churches, hospitals) are not 
subject to the prohibitions of the Robinson-Patman Act to the extent that their purchases 
are made for "their own use" (15 U.S.C. §13c).'' 

D. Federal Trade Commission Act (15 U.S.C. §§41 et seq.) 

SECTION 5 (15 U.S.C. §45) is the operative, substantive provision of the i ^ C Act. I t 
prohibits "unfair methods of competition" and "unfair or deceptive acts" in commerce (15 
U.S.C. §45(a)(l)).® The provision applies to "unfair methods of competition involving 
commerce with foreign nations (other than import commerce)," however, only to the extent 
that such "unfair" conduct has a "direct, substantial, and reasonably foreseeable effect" on 
the foreign commerce in question (15 U.S.C. §45(a)(3)). 

I I . OTHER APPLICABLE LAWS 

A. N a t i o n a l Cooperative Research Act o f 1984 (15 U.S.C. §§4301-05) 

This legislation was enacted in 1984 to meet the perceived problem of a lack of joint 
research and development projects (believed to adversely impact the United States' 
international competitiveness) by business, which was said to fear (1) government 
prosecution of joint ventures which could be viewed as anticompetitive, and (2) private 
antitrust treble-damage actions. 15 U.S.C. §4302 states clearly that research and 
development joint ventures will be examined individually and analyzed under a 
"reasonableness" standard; moreover, provided that a joint venture has notified the 
Department of Justice and the FTC as to its intended existence and activities, litigants 
claiming antitrust injury by reason of the venture's "notified" conduct may recover only 
actual damages (15 U.S.C. §4303(a)), despite the general antitrust damage provisions (see, 
supra, IB, paragraph 1). 

Fimex Corp. v. Barmatic Products Co., 429 F.Supp. 978 (E.D.N.Y. 1977), affd without 
published opinion, No. 7235 (2d Cir. 1977). 

The phrase, "for their own use" was interpreted by the Supreme Court in Abbott 
Laboratories v. Portland Retail Druggists Association, Inc. (425 U.S. 1 (1976)) and Jefferson 
County Pharmaceutical Ass'n, Inc. v. Abbott Laboratories (460 U.S. 150 (1983)). 

8 
"Unfairness" has been defined by the courts as encompassing more than just conduct 

which would violate the Sherman Act or other antitrust statutes; conduct which runs counter to 
established public policy may also be deemed "unfair." See, e.g.. Federal Trade Commission v. 
Sperry & Hutchinson Co., 405 U.S. 233, 244 (1972): unfair practices may extend to "public values 
beyond simply those enshrined in the letter or encompassed in the spirit of the antitrust laws"; 
Spiegel, Inc. v. Federal Trade Commission, 540 F. 2d 287 (7th Cir. 1976); Federal Trade 
Commission v. Indiana Federation of Dentists, 476 U.S. 447 (1986). 
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B. Export Trading Company Act (15 U.S.C. §§4001-21) 

Export certificates of review are available to persons wishing to act collectively for the 
purpose of exporting goods or services from the United States. If the Secretary of 
Commerce, "with the concurrence of the Attorney General," determines that the association 
will not likely result in a "substantial lessening of competition or restraint of trade within 
the United States nor a substantial restraint of the export trade of any competitor of the 
applicant," and issues a certificate, the recipient of the certificate is immune to any civil or 
criminal antitrust action based on the conduct covered by the certificate (15 U.S.C. §§4013, 
4016). 

C. McCarran-Ferguson Act (15 U.S.C. §§1011-15) 

Pursuant to the Act, the 'Tiusiness of insurance" is exempt from the prohibitions of the 
antitrust laws. The Supreme Court has indicated on several occasions that "the business of 
insurance" is not synonymous with "the business of insurers."^ 

D. Soft Dr ink Interbrand Competition Act (15 U.S.C. §§3591-03) 

Enacted in 1980 to permit the owners of trademarked soft drinks to grant exclusive 
territorial franchises to e.g., bottlers or distributors of those products, the Act renders 
contracts or agreements containing the exclusive rights not subject to the antitrust laws 
provided that the "product is in substantial and effective competition with other products 
of the same general class" (15 U.S.C. §3501). Outright price-fixing agreements or other 
horizontal restraints of trade and group boycotts remain subject to the antitrust laws (15 
U.S.C. §3502). 

E. Local Government Antitrust Act of 1984 (15 U.S.C. §§34, 35) 

The statute prohibits the recovery of monetary damages (injunctive relief is permitted) 
from "any local government, or official or employee thereof acting in an official capacity" by 
anyone who challenges the antitrust legality of a local government's conduct. 

I I I . ANTITRUST OFFENSES 

A. Per Se 

Per se offenses are those for which there is no justification. As the Supreme Court has 
expressed it: 

... there are certain agreements or practices which because of their 
pernicious effect on competition and lack of any redeeming virtue are 
conclusively presumed to be unreasonable and therefore illegal without elaborate 

* Group Health & Life Insurance Co. v. Royal Drug Co., 440 U.S. 205 (1979); Union 
Labor Life Insurance Co. v. Pireno, 458 U.S. 119 (1982); Metropolitan Life Insurance Co. v. 
Massachusetts, 471 U.S. 724 (1985). 
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inquiry as to the precise harm they have caused or the business excuse for their 
use.'" 

The kinds of activities which are most generally found to be per se antitrust offenses, 
and are most likely to be criminally prosecuted, include: 

1. Horizontal price fixing 
2. Vertical price f ix ing (sometimes referred to as "resale price 

maintenance") 
3. Bid rigging 
4. Market division (customer or territorial allocation) 
5. Boycotts (concerted refusals to deal) 
6. Tying arrangements ("If you want X, you must also take Y") 

All of the per se offenses, as concerted activity in restraint of trade, are violations of section 
1 of the Sherman Act. 

B. Rule of reason 

All antitrust-violative conduct which does not consist of a perse offense is judged by the 
reasonableness of the activity. Even when an otherwise unlawful action is found, i f it is also 
determined that the action is ancillary to some lawful activity, and that its procompetitive 
consequences outweigh its anticompetitive effects, the action may well be found to be a not 
unreasonable violation of the antitrust laws. In other words, the rule of reason involves a 
balancing test. 

There is not, for example, any per se rule against monopolization, or attempted 
monopolization. There is no "no fault" monopolization, no situation in which there is some 
"magic" number beyond which a firm may not increase its size or market share; the 
determining factors will include the means by which those numbers were reached - the 
reasonableness of the actions which produced the final entity. 

Most rule of reason offenses involve a single entity," and do not usually violate 
section 1 of the Sherman Act. 

"I 

Janice E. Rubin 
Legislative Attorney 

Northern Pacific Railroad Co. v. United States, 356 U.S. 1, 5 (1957). See also, White 
Motor Co. V. United States, 372 U.S. 253, 263 (1963); United States v. Topco Associates, 405 U.S. 
596, 607-08 (1972); Broadcast Music, Inc. v. Columbia Broadcasting System, Inc., 441 U.S. 1, 9-10 
(1979); Arizona v. Maricopa County Medical Society, 457 U.S. 332, 344 (1982). 

' ' Mergers and acquisitions are the exceptions which are most apparent. But even those 
transactions are most concerned with the antitrust lawfulness and the competitiveness of the 
resulting entity. 
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SPRING TRAINING 

Antitrust Hearings to Resume 
Associated Press 

Senate hearings aimed at strip­
ping baseball of its antitrust exemp­
tion will resume March 21 during 
spring training in Florida. 

"Let the baseball owners come 
and try to explain how destroying 
the job of the commissioner is in the 
best interest of the fans," Sen. How­
ard Metzenbaum (D-Ohio) said yes­
terday in New York. 

The hearings, to be held in the 
Tampa-St. Petersburg area, will be 
followed by additional hearings in 
Washington. 

Reds: The man Cincinnati needs 
the most showed up at training 
camp in Plant City, Fla.—late as 
usual. Outfielder Kevin Mitchell 
walked into the clubhouse after 
missing his second workout. 

There lingers one question: How 
much does he weigh? Mitchell wore a 
baggy sweat shirt, but appeared to be 
a little lighter than last season. Mitch­
ell, listed in the media guide at 244 
pounds, was vague about his weight. 

Dodgers: Heavy morning rains 
couldn't cool off Chan Ho Park's 
fastball as Los Angeles held its 
workout indoors in Vero Beach, Fla. 
The 20-year-old Korean right­
hander, signed as a free agent last 

i 1 

month, threw batting practice and 
continued to impress the Dodgers" 
with his fastball, clocked in the 95-
mph range. 

Park also is impressing his team­
mates with how quickly he is adapt­
ing to American customs. Darren 
Dreifort, a fellow rookie pitcher, 
has taught Park how to do the 
high-five and Park walks through 
the clubhouse saying, "Hey, dude." 

Mets: Team president Fred Wil-
pon addressed the players in Port 
St. Lucie, Fla., telling them not to 
be "empty idols" end reminding 
them that fans pay their salaries. 

It was the second time in less 
than a year that Wilpon talked to 
the club about its behavior on and 
off the field. He said anyone not 
giving 100 percent would be off the 
team. 

Pirates: Left-hander Danny 
Neagle. the Arundel High product 
once considered among the most 
promising young pitchers, says he is 
going to be more serious about the 
sport this year. Neagle, 25, has not 
fared well in comparison to former 
20-game winner John Smiley, for 
whom he was acquired in 1992. 
Neagle was 3-5 with a 5.31 ERA 
last season after going 4-6 in 1992. 


