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SUBJECT: International Legal Issues Concerning the Mccloskey 
Amendment 

Representative McCloskey's amendment (co-sponsored by 
Representatives Bonior and Hoyer) would purport to require that 
the President terminate the U.S .. arms embargo against the 
former Yugoslavia upon receiving a request for assistance from 
the Government of the Republic of Bosnia and Herzegovina "in 
exercising its right of self-defense under Article 51 of the 
U.N. Charter." 

The Administration has long taken the position that the 
U.N. arms embargo should be lifted by action of the Security 
Council. Unilaterally lifting the U.S. arms embargo, however, 
would place the United States in violation of Security Council 
Resolution 713, adopted on September 25, 1991 with the strong 
support and leadership of the United States. Security Council 
Resolution 713 (1991) established "a general and complete 
embargo on all deliveries of weapons and military equipment" to 
Yugoslavia. The Council acted under Chapter VII of the U.N. 
Charter, adopting Resolution 713 as a measure binding upon all 
states as a matter of international law. 

The U.N. arms embargo clearly applies to the Republic of 
Bosnia and Herzegovina, even though it became an independent 
state after the Security Council adopted Resolution 713. The 
United Nations has formally applied the arms embargo to Bosnia 
and Herzegovina ever since it became independent. The Council 
has adopted more than a dozen resolutions affirming the arms 
embargo since Bosnia and Herzegovina became a member of the 
United Nations on May 22, 1992 (for example, Resolution 762, 
adopted on June 30, 1992). In addition, on January 8, 1992, 
the Council adopted Resolution 727, which endorsed the 
conclusion of a report to the Secretary-General that "the arms 
embargo would continue to apply to all areas that have been 
part of Yugoslavia, and decisions on the question of the 
recognition of the independence of certain republics 
notwithstanding." In short, the Council has repeatedly held 
that the arms embargo applies to any state on the territory of 
the former Yugoslavia, including the Republic of Bosnia and 
Herzegovina. 

International law does not permit a state to violate 
Security Council resolutions that, in its opinion, limit a 
state's right of self-defense. Article 51 of the U.N. Charter 
provides: 
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Nothing in the present Charter shall impair the 
inherent right of individual or collective self-defense if 
an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken measures 
necessary to maintain international peace and security. 
Measures taken by Members in the exercise of this right of 
self-defence shall be immediately reported to the Security 
Council and shall not in any way affect the authority and 
responsibility of the Security Council under the present 
Charter to take at any time such action as it deems · 
necessarv in order to maintain or restore international 
peace and security. (Emphasis added.) 

Article 51 balances the right of self-defense and the 
Security Council's prerogatives. Its second sentence provides 
that a state's exercise of its right of self-defense shall not 
affect the Council's authority and responsibility to take "such 
as action as it deems necessary." Resolution 713 expressly 
provides that the embargo will remain in effect "until the 
Security Council decides otherwise," and the Council has 
reaffirmed the arms embargo in each of the more than thirty 
resolutions it has adopted on the situation in the former 
Yugoslavia. 

Furthermore, Article 51 must be read in the light of the 
U.N. Charter as a whole. Under Article 25, U.N. Member States 
"agree to accept and carry out the decisions of the Security 
Council in accordance with the present Charter." Article 48(1) 
provides that the "Security Council may determine" whether 
implementation of its decisions is to be done by some or all 
U.N. Member States. The Council decided in Resolution 713 that 
''all States shall ... implement" the embargo. 

Lifting the arms embargo unilaterally would mean that 
states can decide which Security Council resolutions they will 
observe and which they will not. This is a very dangerous 
course, which could undermine a variety of important Security 
Council initiatives. Any Security Council decision imposing 
ceasefires, limits on armaments, protected zones, demilitarized 
zones, and the like may well inhibit the ability of one or more 
of the parties to the conflict from taking actions that would 
otherwise fall within their right of self-defense. For 
example, the Council may impose a ceasefire even though the 
immediate effect may be to leave an aggressor in temporary 
occupation of part of the defender's territory. Such measures 
are sometimes necessary to end hostilities and prepare the way 
for a permanent resolution of a conflict. 
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As a member of the United Nations, and in particular as a 
Permanent Member of the Security Council, the United States has 
a responsibility .to adhere to binding Security Council 
resolutions. If the United States decides for itself to 
violate the arms embargo on Bosnia and Herzegovina, other 
states might begin to ignore other Chapter VII decisions, such 
as the trade and weapons embargoes against Iraq and 
Serbia-Montenegro, when it suits their interests or political 
perspectives. Many states (including our close allies) would 
refuse to accept arguments aimed at distinguishing the 
situation in the former Yugoslavia from these other 
situations. Regardless of opinions in the United States on the 
arguments that might be made, lifting the arms embargo 
unilaterally would undercut our broader interest in maintaining 
the Council's authority by asserting that individual states 
have the authority to decide the validity of Security Council 
decisions. 



THE WHITE HOUSE 

WASHINGTON 

June 4, 1994 

Dear Mr. Chairman: 

Thank you for your recent letter regarding t e McCloskey~Gilman­
Bonior-Hoyer Amendment to the Department o Defense Authorization 
bill. I appreciate the opportunity to p~ vide you my views on 
the implications of lifting the arms 7argo on Bosnia. 

As you know, I do not support the a7JPS embargo. However, 
unilateral action now would be part}':ularly damaging. The U.S. 
is legally bound by UN Charter Ary.icle 25, approved as an 
international treaty by the U.S. enate, to support and enforce 
UN Security Council Resolutions Unilateral action would set a 
precedent under which any nat' n could decide for itself to 
disregard U.N. Resolutions i considers invalid. Our efforts to 
enforce important U.N. Reso utions involving Serbia, Libya, Iraq, 
and potentially North Kore would be set back if we violated them 
ourselves. 

U.S. action to lift th embargo would bring the peace process to 
an end, destroying th unified approach we, our allies, and the 
Russians have been w rking to achieve. Relations with allies and 
the Russians would e strained and it would be unlikely that 
concerted NATO ac on in Bosnia -- which has helped stem the 
violence in Sara· vo, Gorazde and elsewhere -- would be possible 
any longer. Tr op contributors likely would pull out of 
UNPROFOR, jeop dizing the humanitarian relief effort. If the 
Europeans wit araw because of such unilateral American action, it 
will not ser~ the objective of collective responsibility to help 
bring peace o Bosnia. 

alternative, which seeks collective action 
to lift t e embargo to enhance the self-defense capability of the 
Bosnian ~vernment. This action would advance our goal of 
achieving a viable peace that would end this tragic conflict. 

I Thank y0u for your supporL and leadership on this most important 
issue· / 

I 

The Honorable· Lee H. Hamilton 
House of Representatives 
Washington, D.C. 20515 

Sincerely, 
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June 8, 1994 

Dear Mr. Speaker: 

The House will soon vote upon a proposal requiring the 
President unilaterally to lift the arms embargo against 
Bosnia. Although the Administration has always supported 
lifting the embargo, passage of this proposal could seriously 
damage our efforts to reach peace in Bosnia and our broader 
foreign policy interests. It could.also lead-to much greater 
U.S. military i•volvement in the conflict. · 

We agreed last month at the Geneva ministerial with Russia 
and key Western allies on the principles and paiameters that 
could form the basis of an internationally supported settlement 
negotiated by the parties. In preparation for resumed talks on 
a territorial compromise, we subsequently worked hard within 
the Contact Group (which includes representatives from Russia, 
the European Union, the UN and the United States) to develop a · 
realistic and reasonable package of ideas on territory. 
Unilateral lifting of the embargo would directly undercut these 
efforts, by injecting a divisive issue into the equation and 
undermining the international unity necessary to move the 
process forward at this critical juncture. 

Our allies who have contributed troops to UNPROFOR oppose 
lifting the e~bargo because they fear that intensified ground 
conflict would put their troops in danger; the Russians oppose 
lifting the embargo as well. If the U.S. acts unilaterally to 
lift the embargo as proposed in the Bonior/McCloskey amendment, 
these countries might also pursue independent courses. 
Moreover, troop-contributing countries might withdraw fro~ 
UNPROFOR, leaving the Bosnian Muslims at the mercy of Bosnian 
Serb forces. If the Europeans pull back, the United States 
could become more militarily involved in this conflict. I do 
not believe that to be the intent of the House. 

The Honorable 
Thomas Foley, 

Speaker of the House of Representatives. 
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U.S. unilateral action to lift the embargo would set a 
precedent under which any nation could decide for itself 
whether to disregard UN resolutions that it considers invalid. 
Our efforts to enforce UN resolutions on Libya, Iraq, and North 
Korea would be set back if we ourselves violated UN Security 
Council resolutions. And front-line states and others eager to 
resume trade with Serbia would take heart from an American 
position that each nation can decide for itself the validity of 
UN resolutions. Indeed, the Russian Duma, reacting to recent 
Senate action upon a similar proposal, has already voted in 
favor of unilaterally lifting sanctions against Serbia. If 
effective enforcement of sanctions breaks down, we will lose 
our leverage on the Serbs. 

The Administration strongly prefers the alternative offered 
by Chairman Hamilton, which seeks collective action to lift the 
embargo to enhance the self-defense capability of the Bosnian 
government. This action would advance the ultimate goal of 
achieving a viable peace that would end this tragic conflict. 

Thank you for your leadership on this important issue. 

Sincerely, 

~~ 
Warren Christopher 

• 
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SuBsnnrrE TO AMENDMENT O~D BY 

MR. McCLOsor AND MR. RoNTc)R 

i 

OP'FEUD JY MR. HAMILTON or INDJANA 

Pag: 308~ after line 24, add the followiili: 

,.~-ITLE m -- PEACE IN B SNIA I 

I 

2 SEC 12~1. PURPOSE OF UNITED STATES EFFORTS. 

3 Ti:~ focus of United Stntes bilateral and mul · ateral economic, 

4 political, r;:ilitary, and diplomatic efforb should be move all parties 

5 to~rd a negotiated peaceful settlement of the 
I 

6 He~eg~·:: ::a that provides for a viable Bosnian state 
' 

7 SEO. 1~ (. {. MEASVJmS TO ENHANCE THE DEFENSE OF BOSNIA. 
I 

8 ! (2) 7'ENEWED AND ADDmONAL UNITED NA ONS AND Awl!D 

9 

10 

11 

·12 

13 

14 

15 

..... 1 ... ··-··. 

Aero~:: . · -The President, working with the No1 Atlantic Treaty 

Orgnnh .. -.. : .;n (NATO) and the United Nations Sec ity Council and 
I 

pur~ua.m '·_, the Security Coum.:il's authority to adop, measures for the 
! . 

ma~ter. ~ -.. -e. and restoration of international peace security, should 
! 

tak~ su;;:;, ~tepg as are necessary to enhance the abili of the people of 

Bos~ t;. ·:-ontribute effectively to their defense, incl ding by·· 

(1) continued collective enforcement acJom carried out in 
. . I 

I 
I 

i 
! 

--·--·- ..... l 

• 
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l c,· .. ;:"lection with NATO; and 

2 (2) securing additional authori7.ation t enhance Bosnian 

3 s:::-defenac, which may include suspensio of, or a limited 

4 e:·:::···.plion tu, the international arm5 embar 

5 B ·: r. nia-Herzegovina. 

·- ' • .t;_i. 6 (~ .. ; CONSULTATIONS. --After consulting With anent members 

7 of the:_·. ·:!d Nations Security Council on the status of current NATO 

8 and U~ ·:: ·; Nation~ efforts to achieve the purposes d scribed in section 

g 1201 ar,:: :· .. :rther measures that might be taken to achi ve these purposes, 

10 the Pre~ : . · .. :1t should: 

11 (1) advise the Congress on the mea.11 re~ taken by the 

12 F : ~=d Nations Security Council to maintain · ternational peace 

13 ~·. ·. security within the meaning of Article 1 of the United 

14 1< · · .. -;ns Chari.er wilh r~pcct to Bosnia-Herze ovina; and 

15 (2) consult with the Congress on the er actions that 

16 \ ... ; · : c be useful to address ··the serious situa ·on prevailing in 

17 D. .:_a-Herzegovina. 

i 
··---1 ' ···-- - ·-·..!-- -

• 
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TO: The Secretary 

' ~ - .. 

United States Department of State 

Washington, D. C. 20520 

... "7 Ju"N - 7 199.1 

9413197 

FROM: H - Wendy R. ShermanJ.lfi 

SUBJECT: House of Representatives Consideration of Action 
on the Bosnian Arms Embargo 

ISSUE FOR DECISION 

Whether to sign the attached slightly revised letter to 
Speaker Foley prior to House of Representatives consideration 
June 9 of competing amendments addressing the Bosnian arms 
embargo. 

ESSENTIAL FACTORS 

Postponed House of Representatives consideration of tw~. 
amendments to the DOD authorization bill which address the 
Bosnian arms embargo will take place June 9. The amendment 
introduced by Majority Whip David Bonier and Reps. Mccloskey 
(D-Ind), Hoyer (D-Md) and Gilman (R-NY) (Tab 2) and which 
enjoys broad support in both parties mandates the President to 
terminate the embargo unilaterally and authorizes U.S. military 
assistance (up to $200 million in DOD drawdowns) to the Bosnian 
government. Foreign Affairs Committee Chairman Hamilton has 
introduced a competing amendment (Tab 3) which urges the 
President, working with the allies and the UN, to take further 
steps, including agreement to lift or suspend the arms embargo, 
to enhance the self defense capability of the Bosnian 
Government. If both amendments pass, only Hamilton's will be 
included in the bill. 

We continue to believe there is a risk that the Bonier 
amendment could pass overwhelmingly and that, unless the 
Administration, working with Chairman Hamilton and with the 
support of the Speaker and Majority Leader Gephardt, can rally 
sufficient support behind the Hamilton alternative, it may fall 
short. On May 24, you signed an earlier version of the 
attached letter setting out some of the consequences of 
unilateral US action. Because consideration was postponed, it 
was never sent. 
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Sending such a letter is consistent with the agreement 
between Representative Hoyer and the White House limiting 
Administration lobbying on this issue. The President, 
Secretary Perry and General Shalikashvili will also be sending 
letters. 

RECOMMENDATION 

That you attached letter. 

Approve Disapprove 
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Letter Tab 1 
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Bonior/McCloskey amendment 
Hamilton amendment 
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TEXT OF PROPOSAL BY SRSG Y ASUSHI AKASi-11 
GENEVA 

8 JUNE 1994 

1. As a first step towards a comprehensive cessation of hostilities 
throughout Bosnia and Herzegovina, both sides in the conflict agree not 
to engage in any offensive military operations or other provocative 
actions of any kind for a period of one month starting from 1 0 June 
1994 at 1200 hours local time. 

2. This period of military stabilization is required in order to give 
time for reflection leading to a resumption, within the next several 
days, under UNPROFOR auspices, of negotiations on a comprehensive 
cessation of hostilities. MeanwhiJe, the immediate and complete 
release of all persons detained including prisoners of war, and of all 
information already available on persons whose whe~eabouts are 
un~nown, as soon as possible under the supervision and in accordance 
with the plan of action of the ICRC, will be implemented. 

3. UNPROFOR will continue to monitor and report all military activity 
along the present line of conflict. . 

4. We, the undersigned, agree to the above proposal. 

~1;=~~~· 

~- /c[e;c-

Witness: SRSG Yasushi Akashi 



STATEMENTS BY THE PRESIDENT, SECRETARY OF STATE AND "SENIOR 
ADMINISTRATION OFFICIAL• IN PARIS ON CESSATION OF HOSTILITIES 
IN BOSNIA 

Yesterday before the French National Assembly the President 
publically called on the parties to embrace a cessation of 
hostilities for "a period of several months." (See Attachment A 
pg. 4) 

In response to subsequent questions from the press on the 
4-month period for the cessation of hostilities, Secretary 
Christopher stated that, while the Foreign Ministers had agreed 
in Geneva on May 13 on a 4-month renewable cessation of 
hositlities, there is "no particular magic number". 
(Attachment B pg. 2) 

On background a "Senior Administration Official" also stated 
that the choice of a 4-month timeframe "is an effort to try to 
find a period of time that might be acceptable to both sides". 
(Attachment C pg. 3-4) 

The idea for a 4-month cessation of hostilities originated with 
the Bosnian government. This was why we pressed this figure at 
the May 13 Geneva Ministerial. By the time negotiations began, 
however, they had dropped this position, which they had never 
publicly endorsed, in favor of a one-month cease-fire. 
(Attachment D) 

Attachments: 

A - Remarks By the President in Address to the National Assembly 
B - Remarks By the Secretary to the Pool 
C - Background Briefing by Senior Administration Official 
D - May 13 Communique of Foreign Ministers in Geneva 


