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LAWYER
ABA

PERSONAL DATA QUESTIONNAIRE

In answering these questions, please use letter size paper.
Repeat each question and place your answer immediately beneath
it. To expedite matters, send in your completed Questionnaire as
soon as possible, since it is a prerequisite for the usual

process of investigation.
1. Full name and social security number.

Sandra Lea Lynch - S.s. II .. : (b)(6) ] [ 0 0 IJ
2. Office and home addresses, zip codes, telephone numbers

and area codes. (Name of law firm, if associated.)
Office:

Home:

Foley, Hoag & Eliot
One post Office Square
Boston, MA 02109
617-482-1390 Ext. 5031

69 Naples Road
Brookline, MA 02146
617-277-5942
Bearcamp Pond
Sandwich, New Hampshire
603-284-6835

3. Date and place of birth.
-.1

•

4. Are you a naturalized citizen? If so, give date and
place of naturalization.
No.

5. Family status:
a. Have you ever been married? If so, state the date

of marriage and spouse's full name, including
maiden name, if applicable.
I was married on October 13, 1973 to John Edwin
Bowman, Jr .



If so, give particulars,
name of the moving party,
the court, and the
and current address of any

b. Have you been divorced?
including the date, the
the number of the case,
grounds. Give the name
former spouse(s).
I am divorced. The Divorce Agreement and Judgment
of Decree Nisi were entered on September 2, 1992
and the divorce became final on December 2, 1992.
Each party moved for divorce in the Probate Court
for Middlesex County, Massachusetts. The case
numbers were 9101281-01&02. John Edwin Bowman,
Jr.'s current address is 10 still Street,
Brookline, Massachusetts 02146.

c. Names of your children, with age, address and
present occupation of each.
Stephen Lynch Bowman, age 11
69 Naples Road
Brookline, MA 02146
Student

6. Have you had any military service? If so, give dates,
branch of service, rank or rate, serial number, present
status, and type of discharge, if applicable.
No.

7. List each college and law school you attended,
including dates of attendance, the degrees awarded and,
if you left any institution without receiving a degree,
the reason for leaving.
Boston University Law school, Boston, Massachusetts.
September, 1968 - June 1971, J.D. cum laude. June,
1971.
Wellesley College, Wellesley, Massachusetts.
September 1964 - June 1968, A.B. in Philosophy, June,
1968.

8. List all courts in which you have been admitted to
practice, with dates of admission. Give the same
information for administrative bodies which require
special admission to practice.
Commonwealth of Massachusetts (1971).
United States Supreme Court (1974).
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united states District Courts, District of
Massachusetts (1973) and District of Rhode Island
(1980).

united states Court of Appeals for the First Circuit
(1974).

I have been admitted pro hac vice in New Hampshire,
both state and federal court and, I believe, before the
Federal Energy Regulatory Commission.

9. Describe chronologically your law practice and
experience after your graduation from law school,
including:

a. whether you served as clerk to a judge and, if so,
the name of the judge, the court, and the dates of
the period you were a clerk.

b. whether you practiced alone and, if so, the
addresses and the dates.

c. the dates, names and addresses of law firms or
offices, companies or governmental agencies with
which you have been connected, the nature of your
connection with each, and the names, addresses and
current telephone numbers for individuals who have
direct personal knowledge about your work at such
law firm, company or governmental agency.

d. any other relevant particulars.

Summer Summer Clerk, Boston Legal Assistance Project
1971 Judge Patrick J. King, superior Court,

1112 New Courthouse, Boston, MA 02109.
617-725-8148, FAX 617-725-8137

1971-1973 Law clerk, Chief Judge Raymond J. Pettine,
u.s. District Court, District of Rhode
Island, One Exchange Terrace, Providence,
Rhode Island, 02903, 401-528-5195.

1973-1974 Assistant Attorney General, Government
Bureau, Commonwealth of Massachusetts.
Walter Howard Mayo, Esq., former Chief
of Government Division, Casner & Edwards,
One Federal st., Boston, MA 02110
617-426-5900, FAX 617-426-8810

Instructor in Legal Writing, Boston
University Law School. Prof. Tamar Frankel,
Boston University School of Law,
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1974-1978

1978 to
present

765 Commonwealth Avenue, Boston, MA 02215.
617-353-4256, FAX 617-353-3077.

General Counsel, Massachusetts Department of
Education. Rhoda Schneider, Esq., General
Counsel, Mass. Dept. of Education, 350 Main
st., Malden, MA 02148. 617-388-3300,
FAX 617-338-3396. Edward G. Phillips,
former Chairman, Mass. Board of Education,
The New England, 501 Boylston Street, Boston,
Mass. 02116, 617-578-2627, FAX 617-578-3776.

Foley, Hoag & Eliot, One Post Office Square,
Boston, Mass. 02109, Partner (1982),
Past head of Litigation Department, Pro Bono
Coordinator, Professional Responsibility
Committee. Michael B. Keating, Esq.,
David B. Ellis, Esq., Foley, Hoag & Eliot,
617-482-1390, FAX 617-482-7347.

10. a. What has been the general character of your
practice, dividing it into periods with dates, if
its character has changed over the years.

b. Describe your typical clients, and mention the
areas, if any, in which you have specialized.

1978 - 1994

Large firm litigation practice with specialties in
environmental and employment litigation and large,
complex litigation. I have represented companies,
both large (e.g. Polaroid) and small (e.g.
Brokerage concepts) as well as individuals. I
have also represented entities such as the
Massachusetts Turnpike Authority, the
Massachusetts Division of Capital Planning and
Operation, the Pension Plans of Public Service
Company of New Hampshire and of Cabot corporation,
and the Commission on Judicial Conduct. I
represent plaintiffs and defendants, but more
typically, defendants. Sometimes I handle cases
alone; more frequently, I have others working
under my supervision.

1974 - 1978

Represented Massachusetts Board and Commissioner
of Education in school desegregation, special
education, transitional bilingual education and
other education related cases. Ran law office of
five attorneys.
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;

1973 - 1974

Represented state agencies in my capacity as
Assistant Attorney General. Constitutional law
issues predominated.

1971 - 1973

Law clerk to united states District Court Judge
Raymond J. Pettine.

11. with respect to the last 5 years:

a. Did you appear in court regularly, occasionally or
not at all? If the frequency of your appearances
in court has varied during this period, describe
each such variance, giving the dates thereof.

I appeared regularly in court several times a
month except during the period when I was Boston
Bar President, when the appearances were less
frequent. Please see response to No. 12.

b. What percentage of these appearances was in:

1) Federal courts.
2) state courts of record.
3) Other courts.

The majority of my cases have been in federal
court, but the frequency of appearances varied
between state and federal court from year to year.

c. What percentage of your litigation was:

1) civil.
2) Criminal.

Entirely civil.

d. state the number of cases you tried to verdict or
judgment (rather than settled) in courts of
record, indicating whether you were sole counsel,
chief counselor associate counsel.

Excluding cases I won on summary judgment or
motion to dismiss (of which there are many), and
including evidentiary remedial proceedings and
preliminary injunction hearings, the answer is in
the range of 15 cases. One trial involved three
consolidated cases and a class action lasting
about two months, another involved trial

5



proceedings over nine months resulting in a jury
verdict. There were numerous remedial hearings,
orders, and appeals in the school cases. I was
sole counsel in two cases, an associate in two. I
was trial counsel with J. Harold Flannery playing
lead counsel on the two month trial and Michael
Keating as lead counsel in the nine month trial.
I was lead counsel, assisted by others, on the
remaining cases. I have also tried another case
to an arbitrator.

e. What percentage of these trials was:

1) Jury.
2) Non-jury.
Only one was a jury trial. Anderson v. W.R.
Grace, which took place from January to September
1986, and involved more than 29 plaintiffs. I was
trial counsel with Michael Keating, who had the
lead counsel role. I have prepared other jury
trials which settled on the eve of trial,
including the New Bedford Harbor contamination
case.

f. If you believe the responses 11(a) through 11(e)
do not reflect your experience, please describe
any experience which you consider the equivalent
of trial experience.

As noted above, I have won many cases on
dispositive motion. I have settled many cases
after significant discovery or as trial neared.
An example is a case I handled for a young woman
who was raped by her boss after a company
function. In addition, I have defended against a
major multi-year grand jury investigation which
resulted in a decision not to prosecute. I also
worked with state police when I was in government
in a major criminal investigation which resulted
in a number of convictions.

I have also twice been a master and an arbitrator,
taking evidence and hearing witnesses. I
frequently teach in trial advocacy courses.

12. Summarize your experience in court prior to the last 5
years, indicating as to that period:

a. whether your appearances in court were more or
less frequent.
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b. any significant changes in the percentages stated
in your answers to question 11(b), (c) and (e).

c. any significant changes in the number of cases per
year you tried to verdict or judgment (rather than
settled) in courts of record as sole counsel,
chief counselor associate counsel.

1978 - 1994

The frequency of my court appearances has varied
over time. In 1986, I was involved in a massive
federal court jury trial for the first nine months
of the year involving 29 plaintiffs. In 1982 I
spent almost two months in a trial in federal
court. until I became involved in the leadership
of the Boston Bar in the last five years, I was in
court frequently, on motion practice, for
hearings, conferences, arguments. When not on
trial, I was usually in court several times
monthly. As I became more senior, with others
working under me, and more involved in leadership
in the Boston Bar Association, I went to court
less frequently. The majority of my practice has
been in federal court; the precise percentages
vary with the mix of my caseload. Most of the
caseload was civil, but there was one complex
federal criminal grand jury matter which lasted
more than a year. During that time, the criminal
matter predominated.

1974 - 1978

I was often in court several times a week, with
the vast majority of my work being in federal
court. Most of the cases were civil, but I
handled one major criminal investigation.

1973 - 1974

I was often in court several times a week. My
practice was almost evenly divided between federal
and state, with perhaps slightly more time in the
Supreme Judicial Court of Massachusetts. All of
my work was civil litigation.

13. Describe 10 of the most significant litigated matters,
or matters that would be representative of your
litigation experience, which you personally handled and
give the citations, if the cases were reported. Give a
capsule summary of the substance of each case, and a
succinct statement of what you believe to be the
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particular signfficance of the case. Identify the
party or parties whom you represented; describe in
detail the nature of your participation in the
litigation and the final disposition of the case. Also
state as to each case, (a) the dates of the trial
period or periods, (b) the name of the court and the
judge before whom the case was tried, (c) the
individual name, address and telephone numbers of co-
counsel and of counsel for each of the other parties.

1. Massachusetts Turnpike Authority v. F.L. Roberts,
Exxon, Mobil and Canadian/Oxy (1991-1994) (Suffolk
Superior civil Action No. 90-2795) (Gordon
Doerfer, J.)

Represented as lead counsel plaintiff Mass. Turnpike
Authority against oil companies who had leased and
contaminated service areas along Turnpike since 1956,
seeking to recover assessment, clean up, response costs
and damages for contamination in excess of $10 million.
I won a summary judgment motion on a key indemnity
point. The parties agreed to go to ADR to reduce costs
of litigation and expedite resolution. This resulted
in agreements in 1993, approved by the court, under
which the oil companies are cleaning up the ten sites.

Counsel for Mobil

Counsel for
canadianjOxy.

Counsel for Exxon

Counsel for
F.L. Roberts

Robert M. Gault, Esq.
Mintz, Levin, Cohn, Ferris, Glovsky
and Popeo, P.C.
One Financial Center
Boston, Mass. 02111
617-542-6000
FAX 617-542-2241

Harold Hestnes, Esq.
Hale & Dorr
60 state Street
Boston, MA 02109
617-526-6000
FAX 617-526-5000

Ralph T. Lepore, III, Esq.
Michael A. Leon, Esq.
Warner & stackpole
75 State street
Boston, MA 02109
617-951-9000
FAX 617-951-9151

Thomas F. Holt, Esq.
Kirkpatrick & Lockhart
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One International Place
Boston, MA 02110
617-261-3100
FAX 617-261-3175

2. Reebok International v. Design continuum. Inc.,
(Suffolk Superior No. 91-4858-B) (1991) (Botsford,
J. )

Reebok developed and owns the highly successful THE
PUMpm technology. In July 1991, Reebok learned that
Spalding introduced an inflatable baseball glove at a
trade show. Because the glove appeared to have used
Reebok's technology, Reebok sued Spalding in Illinois
and Design continuum ("DC") in Massachusetts, seeking
preliminary injunctive relief. I represented Reebok as
lead counsel in Massachusetts, alleging DC, which had
provided design services to Reebok in developing THE
PUMpm under a strict confidentiality and proprietary
information agreement, had violated the agreement,
unlawfully used and misappropriated Reebok's trade
secrets and confidential information, and engaged-in
unfair and deceptive trade practices. In a very
swiftly moving case, there was a full preliminary
injunction hearing about two weeks after the complaint
was filed. While the preliminary injunction motion was
under advisement, the parties stipulated to certain
relief and later resolved the case by agreement.

Counsel for
Design continuum

Counsel for
Reebok in related
action

Robert Weinstein,
Kassler & Feuer
101 Arch Street
Boston, MA 02110
617-439-3800
FAX 617-439-0060

Sheri J. Engelken
Kirkland & Ellis
200 East Randolph
Chicago, Illinois
312-861-2432
FAX 312-861-2200

Esq.

Drive
60601

3. In the Matter of Joseph S. Mitchell (S.J.C. 1992)
Docket No. OE-088 (Justice Herbert Wilkins,
Supreme Judicial court) (1989-1992)

I was appointed by the Supreme Judicial Court as
Special Counsel to the Judicial Conduct Commission to
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Counsel for
Mitchell

prosecute disciplinary charges against Superior Court
Judge Joseph S. Mitchell. We first obtained an
agreement from Judge Mitchell and then filed further
proceedings when the agreement was violated. The
Commission sought his removal from the bench. Judge
Mitchell, after proceedings, took early retirement.

J. Albert Johnson, Esq.
Thomas May, Esq.
Johnson, Mee & May
Charles River Park
8 Whittier Place, 1K
Boston, MA 02114
617-227-8900
FAX 617-227-3756 (

4. Korb v. Raytheon, 410 Mass. 581 (1991) (superior
Court Judge Hallisey (1989 - 1991)

Successfully represented Raytheon as lead counsel in
trial court and on appeal in action by a former company
Vice President who had been terminated after he made
statements at press conference critical of employer's
biggest customers at Department of Defense and contrary
to employer's interest. Korb, represented by civil
Liberties Union, claimed the termination violated his
free speech rights under Mass. civil Rights Act
("MCRA"). I raised the issue of First Amendment limits
on use of state power (through MCRA) to force defendant
to associate with speech with which it disagreed. The
SJC affirmed dismissal of his case.

Case had originally been removed to federal court
because Korb's complaint alleged his First Amendment
rights had been violated. Reaching a novel question,
the district court held that an action brought under
the MCRA in the private free speech context involving
competing claims for First Amendment protection did not
raise a federal question. Korb v. Raytheon, 707 F.
Supp. 63 (D. Mass. 1989) (Woodlock, J.).

Counsel for
Korb

Counsel for amicus
Attorney General

Jonathan Shapiro, Esq.
Stern, Shapiro, Rosenfeld &
Weissberg
80 Boylston street, suite 910
Boston, MA 02116
617-542-0663
FAX 617-451-0139

James M. Shannon, Esq.
former Attorney General
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of Massachusetts National Fire Protection Assoc.
Batterymarch Park
Quincy, MA 02169
617-984-7255
FAX 617-770-0200

5. Gene Trak v. Roche Diagnostic Systems, Inc.
(Middlesex Sup. ct. (C.A. No. 89-3266) (White, J.)
(Mass. Appeals ct. No. 89-J496) (Dreben, J.)

As lead counsel, successfully defeated at trial court
and on appeal attempt to enforce non-compete agreement
against my client Roche, who hired scientist to help
develop DNA/RNA diagnostic test kits based on
Polymerase Chain Reaction (PCR technology). This
technology would enable hospitals to quickly diagnose
diseases such as AIDS and possibly save lives by
shortening the time to diagnosis. Case presented
issues of freedom of scientist to leave work on one
patented technology he believed would fail in order to
work on only technology he believed would succeed
(PCR). Legal issues involved interplay between the
public disclosure policies of patent law and
confidentiality policies of trade secret/non-compete
law. Case involved explaining in simple terms highly
technical scientific concepts. I obtained affidavits
from Mass. Dept. of Public Health and a Nobel Laureate
on the severely adverse public policy impact of
enforcing a non-compete agreement in this arena.

Counsel for Gene Trak
Douglas Seaver, Esq.
Warner & Stackpole
75 State Street
Boston, MA 02109
617-951-9000
FAX 617-951-9151

Counsel for co-defendant Dr. Lawrie
David Angueira, Esq.
Bowditch & Dewey
161 Worcester Rd.
Framingham, MA 01701
508-879-5700
FAX 508-872-1492

6. Anderson v. Cryovac. Inc. (U.S. Dist. ct. D.
Mass.) (Docket No. C.A. 82-1672S) (Skinner, J.)
(1983 - 1986)

Trial counsel along with Michael Keating, who was lead
counsel, to W.R. Grace in lengthy jury trial in Woburn
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Toxic Tort Case. Families and individuals, twenty-nine
plaintiffs, sued, claiming leukemia in their children.
had been caused by chemicals in drinking water, and
that drinking water wells had been contaminated by
movement in groundwater of chemicals from defendants.
The Court divided this massive case into four separate
trial phases. The first phase of case involved trial
proceedings from January through September 1986, before
a federal court jury on complex issues of hydrogeology
and causation of contamination in wells. The jury
verdict against Grace was vacated because the jury
interrogatories were inconsistent. The case then
settled.

In the face of enormous publicity threatening the
ability to find an impartial jury, the trial court had
issued protective orders prohibiting disclosure of
information obtained through discovery except, as
needed, to public health and environmental officials.
The Boston Globe challenged the orders, asserting there
was a public right of access to such materials. The
trial court's orders were upheld on appeal. Anderson
v. Cryovac, 805 F.2d 1 (1st Cir. 1986).

Counsel for plaintiffs
Jan Schlichtmann, Esq.
Marketplace Center
200 State Street
Boston, MA 02109
617-439-9567
FAX 617-439-4434

Counsel for co-defendant
Beatrice Food

Jerome Facher, Esq.
Neil Jacobs, Esq.
Hale & Dorr
60 State Street
Boston, MA 02109
617-526-6000
FAX 617-526-5000

Co-counsel for Grace on Globe's appeal

Prof. Henry Monaghan
Columbia University Law School
435 West 116th Street
New York, New York 10027
212-854-2644
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7. Robinson v. Polaroid Corp., 567 F. Supp. 192 (D.
Mass. 1983) (Skinner, J.), aff'd, 732 F.2d 1010
(1984)

Trial, almost two months long, in three related class
action employment cases against my client Polaroid.
Plaintiffs asserted that race discrimination motivated
the layoffs of black exempt and non-exempt employees.
Defense was that: (1) hourly layoffs were seniority
based and, (2) as to salaried employees, Polaroid was
an exemplary affirmative action employer who took riskS
in hiring, risks that could not continue in terms of
poor performance in time of layoff and that (3)
statistical evidence showed no disproportionate impact.
Defendants' verdict was affirmed on appeal. Legal
issues on appeal involved interplay between disparate
impact and discriminatory treatment analyses.

Counsel for Plaintiff
Jonathan Shapiro, Esq.
Stern, Shapiro, Rosenfeld
& Weissberg

80 Boylston street
suite 910
Boston, MA 02116
617-542-0663
FAX 617-451-0139

8. Spencer Companies, Inc. v. Agency Rent A Car, 542
F. Supp. 237 (D. Mass. 1982) (Skinner, J.) and
Agency Rent A Car v. Connolly, 542 F. Supp. 231
(D. Mass. 1982) (Skinner, J.), vacated and
remanded, 686 F.2d 1029 (1st cir. 1982)

In related litigations, our client Spencer, a local
shoe company successfully fought off a greenmail and
then take-over attempt by a corporate raider. We
convinced the First Circuit that a state statute and
regulatory order thereunder forbidding the raider from
purchasing more stock were not preempted by the
Williams Act, to require abstention, and to vacate an
injunction issued by the district court against
enforcement of the state anti-take over statute. The
district court had held the statute unconstitutional as
an impermissible burden on interstate commerce and
declined to abstain. I was an associate for most of
the case.

We also convinced the District Court that Agency had
violated the provisions of the Williams Act and so it
preliminarily enjoined Agency's tender offer.
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Counsel for Agency: Mark Michelson, Esq.
Choate, Hall & stewart
53 state street
Exchange Place
Boston, Mass. 02109
617-227-5020

Robert Rothberg, Esq.
now General Counsel,
Cabot Corporation
75 state Street
Boston, MA 02109
617-345-0100

9. Baird v. Bellotti, 443 U.S. 622 (1979)
Planned Parenthood League of Massachusetts v.
Bellotti, 641 F.2d 1006 (1st Cir. 1980), revs'g in
part and aff'g in part 499 F. Supp 215 (D. Mass.
1980) (J. Mazzone)

My firm accepted pro bono cases on behalf of Planned
Parenthood League of Massachusetts challenging a
Massachusetts statute as unduly burdening access to
abortions. The U.s. Supreme Court invalidated the
statute. The legislature amended the statute and the
First Circuit held portions of the new statute invalid
as undue burdens. I was an associate on the cases.

Counsel for Defendant
Garrick F. Cole, Esq.
Smith, Duggan & Johnson
One Center Plaza
Boston, MA 02108
617-248-1900
FAX 617-248-9320

Counsel for Plaintiff:
Joseph J. Balliro, Esq.
Balliro, Mondano & Balliro, P.C.
3 Arlington Street
Boston, MA 02116
617-227-5822
FAX 617-437-1187

10. Boston School Desegregation Case: Moraan v.
Kerrigan, 388 F. supp. 581 (D. Mass. 1975), aff'd,
Morgan v. Kerrigan, 401 F. Supp. 216 (D. Mass.
1974), denial of stay, 523 F.2d 917, aff'd, 530
F.2d 401 (1st Cir.), cert. denied, 426 U.S. 935
(1976) (remedial plan); Morgan v. Kerrigan, 409 F.
Supp. 141 (D. Mass. 1975) (D. Mass. 1974), aff'd,
sub nom. Morgan v. McDonough 540 F.2d 527 (1st
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cir. 1976), cert. denied, 429 U.S. 1042
(receivership of South Boston High School).
(Garrity, J.)

From 1974 to 1978, I was counsel to the Massachusetts
Board of Education. My client was a defendant in the
Boston school desegregation case along with the Boston
School Committee. The Board of Education was held not
to have violated plaintiffs' rights. I was involved in
several appeals to the First Circuit and to the U.S.
Supreme Court in addition to several times weekly
sessions with the trial court.

Counsel for School Committee
Douglas Woodlock
(now U.S. District Court
Judge)
U.S. District Court,
John W. McCormack POCH
Boston, MA 02109
617-223-9293
FAX 617-223-9096

Marshall Simonds, Esq.
Goodwin, Procter & Hoar
Exchange Place
Boston, MA 02109
617-570-1000
FAX 617-693-1195

James J. Sullivan, Esq.
DiMento & Sullivan
100 State Street
Boston, MA 02109
617-523-5253
FAX 617-523-4793

Counsel for state L. Scott Harshbarger
now Attorney General of

Massachusetts
One Ashburton Place
Boston, MA
617-727-2200 ext. 2042
FAX 617-727-3251

Counsel for plaintiffs
J. Harold Flannery, Jr.
(now Superior Court
Judge)
New Courthouse
Boston, MA 02108
617-725-8130
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FAX 617-725-8137

Eric VanLoon, Esq.
Endispute, Inc.
73 Tremont street
Boston, MA 02108
617-228-0200
FAX 617-228-0222

Counsel for Intervenor
Home and School Association

Thayer Fremont-smith
(now Superior Court
Judge)
Superior Court
New Court House
Boston, MA 02108
617-725-8148
FAX 617-725-8137

For Intervenor Boston'Teachers' Union
John F. McMahon, Esq.
Angoff, Goldman, Manning, Pyle,
Wanger, & Hiatt, P.C.
24 School Street
Boston, MA 02108
617-723-5500
FAX 617-742-1015

For Intervenor School Administrators
Richard Coleman, Esq.
Segal, Roitman & Coleman
11 Beacon Street
Boston, MA 02109
617-742-0208
FAX 617-742-2187

Counsel for Intervenor EI Committee
Carolyn Playter, Esq.
Kehoe, Doyle, Playter & Novick
20 Winthrop Square
Boston, MA 02110
617-338-0070
FAX 617-338-2160

For Intervenor City of Boston and Mayor
Marilyn sticklor, Esq.
Goulston & Storrs, P.C.
400 Atlantic Avenue
Boston, MA 02110
617-482-1776
FAX 617-574-4112
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14. a. Have you ever held judicial office? If so, give
dates and details, including the courts involved,
whether elected or appointed, periods of service,
and a description of the jurisdiction of each of
such courts with any limitations upon the
jurisdiction of each court.
No.

b. have you ever held public office other than
judicial office? If so, give details, including
the office involved, whether elected or appointed,
and the length of your service, giving dates.
1971-1973 Law Clerk to Chief Justice Raymond J.

Pettine, u.s. District Court, District
of Rhode Island

1973-1974 Assistant Attorney General, Commonwealth
of Massachusetts

1974-1978 General Counsel, Massachusetts
Department of Education

Please also see Exhibit A.
15. Have you ever been an unsuccessful candidate for

elective, judicial or other public office? If so, give
details, including dates.
No.

16. Have you ever been engaged in any occupation, business
or profession other than the practice of law or holding
judicial or other public office? If so, give details,
including dates.
No.

17. Are you now an officer or director or otherwise engaged
in the management of any business enterprise?
No.
a. If so, gives details, including the name of the

enterprise, the nature of the business, the title
or other description of your position, the nature
of your duties and the term of your service.

b. Is it your intention to resign such positions and
withdraw from any participation in the management
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of any such enterprises if you are nominated and
confirmed? If not, give reasons.

18. Have you ever been arrested, charged or held by
federal, state or other law enforcement authorities for
violation of any federal law or regulation, state law
or regulation, or county or municipal law, regulation
or ordinance? If so, give details. Do not include
traffic violations for which a fine of $100.00 or less
was imposed.

No.
19. Have you, to your knowledge, ever been under federal,

state or local investigation for possible violation of
a criminal statute? If so, give particulars.

No.
20. Has a tax lien or other collection procedure ever been

instituted against you by federal, state or local
authorities? If so, give particulars.

No.

21. a. Have you ever been sued by a client? If so, give
particulars.

I have never been sued by a client. My law firm
has been sued for actions done by others and I may
have been named as a defendant in some of those
cases along with the other partners of the firm.

b. Describe any claim or lawsuit which alleged an act
or omission by you as a lawyer.

None.

c. Have you ever been sanctioned pursuant to Rule 11
or pursuant to any other federal, state or local
rule?

No. However, in Spencer v. Agency, the trial
judge found Spencer had not complied with the
terms of a protective order in asking questions at
a deposition, held that was civil contempt and
ordered the payment of Agency's counsel fees on
the motion, saying that was the only harm Agency
had suffered. I was an associate on the case at
the time of the actions. All Spencer lawyers on
the case, including me, wrote a letter of apology
to the court, saying there had been a good faith
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belief there was compliance with the court's -order
and no intention not to comply.

22. Have you ever been a party or otherwise involved in any
other legal proceedings? If so, give the particulars.
Do not list proceedings in which you were merely a
guardian ad litem or stakeholder. Include all legal
proceedings in which you were a party in interest,
testified as a witness, were named as co-conspirator or
a co-respondent, and any grand jury investigation in
which you figured as a subject, or in which you
appeared as a witness.
I was a party in my divorce. other than that, my law
firm has from time to time brought suits to recover
fees and I may have been named as a party in that
capacity. I once testified in a fee collection case
for my law firm that services had been rendered. That
was Hoffman v. Van Gorder, U.S. District Court, D.
Mass. civ. Action 81-288K.

23. Have you ever been disciplined or cited for a breach of
ethics or unprofessional conduct by, or, to your
knowledge, been the subject of a complaint to, any
court, administrative agency, bar association,
disciplinary committee, or other professional group?
If so, give the particulars.
No.
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(b)(6)

25. Furnish as least 5 examples of legal articles, books,
briefs or other legal writings which reflect your
personal work. If briefs are submitted, indicate the
degree to which they represent your personal work. If
there are reported opinions relevant to a submitted
brief, give the citation to or a copy of any relevant
appellate opinion.
See publications attachment.

26. List all bar associations and professional societies of
which you are a member and give the titles and dates of
any offices which you have held in such groups. List
all chairmanships of any committees in bar associations
and professional societies, and memberships on any
committees which you believe to be of particular
significance (e.g., judicial selection committee,
committee of censors, grievance committee).
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1994

1993

Advisory Committee on Rules of the u.s. Court
of Appeals for the First Circuit (1993
through present).

Massachusetts Supreme Judicial Court
Committee on Model Rules of Professional
Conduct.

Massachusetts Supreme Judicial Court
Historical society, Board.

ABA Commission on Partnership Programs (1993
- 1995).

Member, Commission on Federal Appointments
(u.S. District Court, u.S. Attorney and u.S.
Marshal).

1992-1993 President, Boston Bar Association (voluntary
bar of 8,000 members, oldest Bar Association
in country) •

National Conference of Bar Presidents, Member
and Speaker.

Bar Leadership Institute, ABA, speaker.

Various ABA Conferences on Justice System,
participant (1991 - 1994).

1991-1992 President-Elect, Boston Bar Association.

1987-1991 Secretary, Treasurer and Vice President of
BBA successively.

1986 Chair, BBA Committee on Role of Gender in
Practice of Law. Co-initiator of BBA Report
on Role of Gender in Practice of Law.

1986-1988 Member, Joint Bar Committee (advises Governor
on judicial appointments).

1986-1987 Council, Boston Bar Association.

1982-1986 Vice Chair, Board of Bar Overseers of
Commonwealth of Massachusetts 1985-1986,
Member 1982-1986. Bar disciplinary Board
(appointed by S.J.C.).

1982 Member, Screening Committee for u.S.
Magistrate, u.S. District Court (D. Mass).
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1975-1977 Council, Boston Bar Association.

I am and have been for some time a member of the
American Bar Association, Boston Bar Association,
Massachusetts Bar Association, Women's Bar Association,
National Association of Women Lawyers.

27. List all organizations and clubs other than bar
associations or professional associations or
professional societies of which you are or have been a
member, including civic, charitable, educational,
social and fraternal organizations, and give dates of
membership, offices held and honors bestowed.

I belong to the following organizations, as well as to
those listed on Exhibit A:

Museum of Fine Arts, Boston
Museum of Science, Boston
Bearcamp Pond Association, Sandwich, New Hampshire
Sandwich Historic society, Sandwich, New Hampshire
Massachusetts Audubon Society
WGBH, Boston

28. List any honors, prizes, awards or other forms of
recognition which you have received (including any
indication of academic distinctions in college or law
school) other than those mentioned in answers to the
foregoing questions.

Awards

1993

1980

silver Shingle Distinguished Alumni Award,
Boston university Law School.

Planned Parenthood League of Massachusetts
Distinguished Service Award.

Fellowships and Scholarships and Academic Awards

1974 National Endowment for the Humanities
Fellowship to study Constitutional Law at
University of Virginia for one month.

1968-1971 Scholarship to Boston University Law School,
Boston University Law Review, Articles
Editor. Book awards: Administrative and
Corporate Law (for highest grades in law
school class).

1964-1968 Seven College Scholarship to Wellesley
college
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29. Describe any pro bono or community service activities
in which you have engaged.

In 1992 - 1993, I was President of the Boston Bar
Association and spent most of my time on the
presidency. As President, I involved the Bar in the
education reform legislation efforts, initiated a
summer jobs program for Boston Public School students,
ran programs for unemployed lawyers, and engaged in a
number of activities in support of the court system.
In many ways the primary achievement of my year as BBA
president was the enactment of major court reform
legislation in Massachusetts. That legislation called
for greater accountability of the court system and gave
it needed management tools. Significantly, it also
created a statewide juvenile court and consolidated the
various jurisdictions over children and youth in that
court.

Since being President of the Boston Bar Association, I
have spent some time in community service activities
designed to work on issues of job creation. That led
me to work on a committee of the Massachusetts
Taxpayers Foundation and on the Leading Industries
Committee of the Boston Chamber of Commerce, of which I
am now co-chair.

Throughout my career I have engaged in pro bono
litigation in various matters. An example of such
litigation is Bezio v. Patenaude, 381 Mass. 563 (1980)
on which I worked while I was an associate. We argued
that the trial judge was in error in removing a child
from a mother simply on the basis of her sexual
preference. I was appointed Special Counsel to the
Commission on Judicial Conduct by our Supreme Judicial
Court to prosecute a case against a state court judge,
who ultimately resigned from the bench. I have
represented indigent clients.

I have also been involved in improving the
administration of justice, through my activities over a
four year period on the Board of Bar Overseers for the
Commonwealth of Massachusetts, including being Vice-
Chair. I also served on the Joint Bar Committee which
made recommendations to the Governor of Massachusetts
concerning candidates for judicial appointment. I was
also instrumental in instigating a report and survey
conducted by the Boston Bar Association on the Role of
Gender in the Practice of Law.

I have also been involved in advising pro bono clients
of the firm, including a day care center.
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Please see Exhibit A for more information.

30. state any other information which may reflect
positively or adversely on you, or which you believe
should be disclosed in connection with consideration of
you for nomination for the Federal Judiciary.

Date

None.

"gna~ ;(~

4, S;/ffi
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PUBLICATIONS

Damages in Massachusetts Litigation, "Damages in Sale of
Goods, Insurance and Employment", MCLE (1993).

"Beyond Plato", Boston Bar Journal 2 (July/August 1993).

"The 724 Children", Boston Bar Journal 2 (May/June 1993).

"Anatomy of a Success: BBA and Court Reform", Boston Bar
Journal 2 (March/April 1993).

"Mirror, Mirror On The Wall", Boston Bar Journal 2
(Jan./Feb. 1993).

"High Noon In The Courthouse", Boston Bar Journal 2
(Nov./Dec. 1992).

"Of Mice and Men ... And Women and Children," Boston Bar
Journal 2 (Sept./Oct., 1992).

"Public Institution Litigation in the First Circuit," 74
Mass. Law Review 259 (Dec. 1989).

Various Mass. Continuing Legal Education Course Materials,
including "Federal Court Motion Practice" (1989), "Avoiding
and Litigating Wrongful Termination Cases" (1988), "Third
Party Liability for Workplace Injuries" (1987), "Federal
Court Practice" (1984), and MBA "Ready for Trial: Theme of
Case and Preparation of witnesses" (1990).

"The Boston School Desegregation Case", 62 Mass. L.
Quarterly 137 (Fall 1977).

"Education Law", 1975 Boston College Annual Survey of
Massachusetts Law 396.

"New England Regional Government", in Power, Pollution, and
Public Policy, by project NECAP (New England Coastal Area
Planning), M.I.T. Press (1971).

Comment, "Little Ado About Much: Jurisdiction of the
Supreme Court to Issue Mandamus," 51 B.U.L. Rev. 106 (1971).

Note, "Can the section 1331 Amount Requirement
Constitutionally Bar a Plaintiff Alleging Violation of His
First Amendment Rights from Using the Federal Court to Get
an Injunction Against a Federal Officer." 50 B.U. L. Rev.
178 (1970) (Special Issue).
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EXHIBIT A

PROFESSIONAL ACTIVITIES
1994

Massachusetts Supreme Judicial Court Committee on Model
Rules of Professional Conduct.

American Arbitration Association Panel on Large and Complex
Cases.

1993-1994

Advisory Committee on Rules of the u.S. Court of Appeals for
the First circuit.

Board, New England Legal Foundation.

ABA Commission on Partnership Programs.

Wellesley college Business Leadership Conference.

Boston Chamber of Commerce, Leading Industries Committee.

1993

Silver Shingle Distinguished Alumni Award, Boston University
Law School.

Member, Commission on Federal Appointments (U.S. District
Court, U.S. Attorney and U.S. Marshal) established by
Senators Kennedy and Kerry.

Massachusetts Taxpayers Foundation, Policy Committee.

1992-1993

President, Boston Bar Association. President of 8,000
member voluntary bar. Accomplished enactment of major court
reform legislation resulting in greater accountability and
efficiency, focussed bar on children (by sponsoring
legislation creating statewide juvenile court, initiating
bar involvement in education reform legislation, and summer
jobs program for Boston students in law offices), initiated
legislation for pay raise for state judiciary, created
programs for unemployed lawyers, requested First Circuit
initiate gender and racial bias studies. As President of
the BBA I also sat on other boards such as the G. Robert
White Trust and the Boston Coalition Against Drugs and
Violence.
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1991-1992
Special counsel to the Commission on Judicial Conduct to
prosecute In the Matter of Justice Joseph S. Mitchell
(appointed by Supreme Judicial Court).

President-Elect, Boston Bar Association, author of BBA
Study: Courts in Crisis, A Blueprint for Reform.

1987-1991

Secretary, Treasurer and Vice President of Boston Bar
Association (successively).

1986-1989
Chair, BBA Committee on Role of Gender in Practice of Law;
co-initiator of BBA Report of same title, which was first
gender bias study of a major bar.

1986-1988

Member, Joint Bar Committee (advises Governor on Judicial
Appointments).

1986-1987

Council, Boston Bar Association.

1982-1986
vice Chair, Board of Bar Overseers of Commonwealth of
Massachusetts 1985-1986, Member 1982-1986. Bar disciplinary
Board (appointed by S.J.C.).

1982-1984

Member, Massachusetts Advisory Committee, u.s. civil Rights
Commission.

1982-1983

civil Liberties Union of Massachusetts, Board and General
Counsel.

1982
Member, Screening Committee for U.S. Magistrate, U.S.
District Court (D. Mass).

27



1980-1981

civil Liberties Union of Massachusetts, Board.

1980
Planned Parenthood League of Massachusetts Distinguished
Service Award.

1977-1978

First vice President, civil Liberties Union of
Massachusetts.

Beacon Press School Integration Studies.

1975-1977

Council, Committee on Legal Services to the Poor, Boston Bar
Association.

1974-1975

Women's Rights Project, civil Liberties Union of
Massachusetts, founder and steering Committee member.

Advisory Board, Center for Women's Legal Studies.
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AMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON FEDERAL JUDICIARY

WAIVER OF CONFIDENTIALITY

I hereby waive the privilege of confidentiality with

respect to any information which concerns me, including any

complaints erased by law, and is known to, recorded with,

or any educational institution, or

on file with or in the possession nf any governmental,

disciplinary, investigative

8M c!Jvu$-e.e r~ ,*

or other official agency,

judicial,

BC1M& "f

employer, and I hereby authorize a representative of the American

Bar Association Standing Committee on Federal Judiciary to

request and to receive any such information.

** ~/
8 a.J1.J/'O, Le..&- i.~I<.t:..h

* Please insert the name of the appropriate state or federal
authority, e.g. Board of Bar Overseers, Commission on Judicial
Conduct, etc.

** Please type or print name under signature line.
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TV 95144482

Questions for Federal District Judge Nominees --
Helen Gillmor, David Katz, Sean HcLaughlin, william Hoore,

Roslyn Silver, I1J1dAlvin '!'hompson

QUESTIONS FROM SENATOR PRESSLf,~
In answering the following questions, plf!ase be t.horough and
expansive.

EXCLUSIQNhRY RULE
I believe there are a nUIUber of problems with th" "exclusionary
rule" as it is currently applied: (1) it is inettecti.ve; (2) it
imposes excessive costs on the criminal justice system and
society by freeing the guilty, while not helping t.he innocent:;
and (3) the penalty of completely excluding othE,,-wise proper and
relovant evidence bears no proportion to the abuse it seeks to
prevent - the penalty is the same regardless ot whether a police
officer's improper conduct is unintentional or not, whether it is
minor or flagrll.nt.
In 1984, the supreme Court modified the exclusionary rule in
United States v. Leon to permit the introduc'tioll of evidence
obtained in reasonable good faith reliance on a 8sarch warrant
that later vrnved defective. Also. the 5th and llth Circuits
have adopted a qood faith exception for wlirrant.1 eSb searches.
1) What arc your views on the issua? Do you Ie,lle". An expansive

or restrictive view of the Federal exclusi.onary rule? Do
you favor a broader "good faith" exception t.othe rule than
current law allows?

2) What do you think of a proposal made last congress which
would have overturned Leon and the 5th Circuit exception by
modifying the exclusionary rule so as to iJdmit evidence
obtained with. defactive warrant nnly if the officer!!
requesting the warrant and the issuing mll~istrate can be
proven to be "detached and neutral"?

DEATH PENALTY
The Congress has recently passed legislation that pr.ovides for
the imposition of the death panalty :for a nwnbf''' of federal
capital offenses.
1) Do you fee~ the death pena~ty conotitutes onG of the .enlel

and unusual punishments" proscribed by tho F..ighthAmendment?
2) Ie there any reason why you could not, 1n good Gonscience,

vote to uphold the death penalty, if the fac,t.s of the case
warrant its imposition?



10-04-94 01 :32PM FR~ JUDICIARY COMM. USS

HABEAS CORPUS

TO 95144482 POO4/007

Each year, ~hOU8and8and thousands petitions of habeas corpus are
filed clogging the federal district court: dock.-,ls. For example,
in 1992 inma~e8 filed a total of 49,939 civil ,,,dts, including
habeas petitions, against the government.in feue,ral c;ou.ct.. The
same year, a total of 48,538 criminal cases we,:obrought by the
government in federal courts. This means that, in 1992, inmates
filed 1,401 more cases against the government t.han t.he government
brought against wrongdoers.

Most habeas petitions are totally without merit. Prisoners seem
to file them as a form of occupational therapy. Other prisoners,
such as those on "death row", file 8ucct:titilve i",,"l.itions simply to
delay the imposition of their sentence. 40%ot I,ll habeas
petitions are filed more than five years after Ihe petitioner was
convicted. Almost one-third of all peti I:.ions"'" tiled more t.han
a decade after conviction.

The lack of finality in our criminal justice sysl:em imposes high
costs -- both economic and societal -- on all ni us. Public
confidence 1n 'the sYl:Itemhas been seriously und'.,,,minedas a
result. Victims and their families are unable I.,) put their lives
bacle together as litigation drags on and on. 'j'hn r.esources of
the federal courts and prosecutors are strainen 1:0 ehe breaking
point.

1) Do you agree there i6 a need for habeas co"pus reform?

2J Wha'tare your thoughts on Ii proposal to ab"l.i.sh the
requirement that persons convicted of cap.ir.o11crimes exhaust
all available state remedies before petiti oni,ng in federal
court for a writ of habeas corpus?

3J What do you think of time limits requiring federal district
and circuit courts to act on habeas peti ti <lnll within a
specified period of time?



ROLE OF A FEDERAL JUDGE

TO 95144482 P005/007

As a federal judge, you would be bound to follow precedent laid
down by the Supreme Court and by the Court of Appeals in which
you sit. You will, however, be faced with cases of firstimpression.

What principles will guide you, or what methods will
you employ, in deciding cases of first:imp'-Co,ssion?
Are you cOJDJDittedto following All Supreme C:ourt
precedents faithfully and giving them full force, even
if you personally disagree some of them?
Under what circumstances do you believe a federal judge
should ref~ain from consideration of a caS0 whi.chinvolves a political question?
Under wheat circWDstAftcGlDdo you believe iri ••appropriate
for a federal district judge to depart: from the principle of"stAre decisis?"

CONSTITUTIONAL ISSUES
What is your view of Constitutional interpretation - do
you thLnk it should be strictly construed as the
Founding Fathers wrote it or do you believ~ the
interpretation of its provisions should change over
t1Jne?

Do you feel the federal sentencing guidelines have been
effective in the equitable administration of jUBl:l.ceat Lhefederal level?



JiR.wl.JUD1CIARY COMM. USS TO 95144482 P006/007

Additional Question for Roslyn Silver
Ms. Silver, in response eo an earlier question r asked, you
indicated a belief that the Equal Protection Clause of the U.S.
Constitution may allow the consideration of statistical evidence
of race discrimination in the implementation 01 The death
penalty. However, in McClesky v. Kemp, 481 U.s. 279 (1987), the
Supreme Court rejected a statistical theory of racial
discrimination in the death penalty. It ruled that a capital
defendant claiminq a violation of the federal Equal Protection
Clause must shOW 1:heex.i.stenceof purposeful dis("rimin"tion and a
discriminatory effect on him or her.

Would you please more fully explain under what. circUJllstances
you believe it miqht be appropriate to consider statistical
evidence of racial discrilllinationi.nthe i.mplementation of
the death penalty?



TO ~Sl44482 POO7l007

OUEST IONS FROM SENATOR HATCH
In answering the following queotions, pleN~~ provide any

explanation or amplification that you believe nncessary.
1. Are you committed to following supreme Cuurt precedent

faithfully and giving it full force, even if yo" personally
disagree with that precedent?

2. Are you also committed to following t:h", law of the
circuit in which you would sit?

3. What will you do if what the Constitution and laws
require conflicts with what you think the law '''''qht to be?

4. I think that it's essential to the Rule of Law that
judges not act politically. Do I have your COllUllitmentthat you
will decide cases based on the law and the fact~. ann not let
political considerations influence your judgment?

5. As a District Court judge, you would bp. bound to follow
precedent laid down by the Supreme Court Ann hy the Court of
Appeals in which you sit. You will, however, be faced with cases
of first impression. What principles will guide you, or what
methods will you employ, in deciding cases of iicst impression?

6. Irrespective of Supreme Court precedent governing the
death penalty and of the obligation of J ower (:(>Ilrtjudges to
follow that precedent, what is your bes't: indepF,ndent legltl
judgment regarding whether or not the death penalty should be
deemed constitutional?



fIlairJ .in the guardian, and jljS.Hndiu;g t1~at rai;.ing the children in ill ler
bian hou:sc.hold wouJd advtlndy affect the ehddren ww; wi!lum.t bQ'il!.;
~n,iw H.'iXiICI. liJ'j'~19J

(;u(j"dWTi, ••...'1 minor. r{r~nt end r;lli!d; C~;~"'5!'_ly of ;f<~nn,. l.~/,;:"rd;
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upu.n her assent !!l •• der C. L, f:. ~.H. j !l, tht~ !i-hmt.lard to be dpphxJ
Woli,5 wh>cther t:.~.mtither was ciJT.rJ,;lirJy Iji to further Ihl':': wdf..w;, "nd
hc:~t inte!{"!'itsDf [hL' dlild. I570-571]

A mn(ller's voluntary .as.st'tlt til fli glianjh~.tl..\li1ip petitior. pt!tsmml tiQ G. L
c. 20i. ~ 5, did not ecmUtute.!a w~jver of hrr rmtHrai custooh,l r.igti!.S,
{57S!

In an action by C:inU..1th~T let re ••..oke i;! ,f.':tlard!~ru;hi.p ple\:iuu~y fmt~red
1I1)('r. ber OitSSent under G. L t'. 201, :f 5.,.zht., JLJdgJ~>$ findinR thd the
mother w~ lJnsultable to have c~t(ldy of her chUdren Decallo;e of ner
LJmviliingtl~ (It inabilit}' in the past tn iWUfnc resporcihi!i:t)", lor their
;;:'""i' ',;,.'5i'Si!1:fl.!~;c~~!"!ir'Q. E.Hpr.'O(\ t.:.!!> ;.;1iHdili:l;)" i:h2J ",ii"i,.,.~.:-~_-}:':""!.f~..i ~
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PET.1T10N filed in the Probate Court fer the ~",mty of
Franklin on' November 21. 1.975.
A complaint ~klng removal of a guarcii"n and return uf

cu.<tody of minor children was rued on Fdnuary IS, 19n,
and wa, h"srd by Keedy, J.
The Supreme Judicial Court granted a request for direct

appellate nwiew.
VVilli'a1J1C. l\'eu,"um & Wendy Sibb ••-vn for the plaintiff .
Geoffre;j .1. Wil.wn (James A. '>\/hitbeck, 101m M. Finn l.

Peun S. .f.')~nS{li: "1'1/.H.hhim) {o:-t.h~dck:~{b:nL

3l!1 M ••.,<,. 555

So ordered.

dkc io ihe uefenuant. The trial judge saw and heard the
i~l;Oi';and (''Ofn.1ud~ the V-Olr dire i'xam!n~ticn? including
.En. ~!!'q:.~!~'!.l)r:.!~"~:'!?",i;~g;ur~:-:='.::: ~~-.;.;r:;;nG:';,or f:fid:;~~l~H;L~~j--:~~

ity. !-iii i:."y.ahtiith:m 'Of the ljkeHhODd ltH~t !h,,~ !rnp~r:)~H~yuf
un_~:.of .ri"!(.o~~iurfrt':; mlght he affei;,tecJ by .SoeqlmstraHon IS et.-
1it~erl tn the "h~ghe,t dcgrc.!" of feiV(:c'L" Arizona v_
Waa'ningtou, S1~pr<J at 511.

\.y~~_rG ~;::ti3Ht'-'Jthai the judge <!;.\.€.-dsed !iounrl dis-{~retkm
in his dcdsioa to dtxi~fe u mistriaL An.u;;ma v, IrV~J.,~hin~-
t':F~, ,j>4p~'~.;;{ El~. He did nu~ aCT Ptt'C'pif:[tJdy~ Or without
ii~'-a.r'(~nes...•of the dQub!e jeap~r:iyimpact of ~¥:l .;_'lfG~~{.'H.15

I'Hling, ,He gave each Sejdt; it fuU 0PP~)itU(iity to elphtin it£
position with tclSpecl 10 Q mistrial, llnd eKploredless drastic
a!lernath-es, such 115 interrogation .of !he jurors, cautionary
instructiom, and sequestratio". Contrast United Stales >'.
10m, 400 U.S, 'I/O, 486-487 (1971); Cherry v. Director,
Stale EM. oj GQl'f"ect/Q"S, 61.3 !C.M 1262, 1267 (5th Cir,
looo}; U1iUed State .• v. Pi",'ce, 5931'.2<1415, 417.419 (1st
Cir. 1979); /0""" v. Commonwealth, 379 Mas.s. 607,
616-617 (1900). There was no abuse of diY.:retion. The
declaration of a mistrial wa> a malter of maulf",,! necessity.
We aOS"""r the reported question in the affinnative. The

case .is remanded to the Superior Court for further proceed-
ings c-om;,tent with this opinion.
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ehusetts with he. children for a visit. Brenda left the chil-
r11"o:JoM <nJ'~th y'!!,,...•..•.•.•I.••.•••••••.••..•.•. ....1 _ .•.~~ ..J..•.. _ .••. r __ .1.. .r. ,1,
. , . -- - ~~e~~--.~....~_4_ ~.,'''~~~,.,..''-~"-.... ~"':....-...~.:~ "'-';;;."l.U'J.u. ••••
where she was again hospitalized for what was diagnosed as
another attack of thrombophlebitis. In October, 1975.
Brenda returned to Ma~~htt.~ts at Magdale..l1!l's request"
The younger child had I-n $uff('ri!!g from an at1l1Ck of
croup. and Magdalena h~d been expel'!>encing some difficul-
ty in securing medical care as she was not tbe child's legal
guardian. Brenda mel with the attending physician, and
both "''''"ell .'.ubsequent1y di.<cu=.d \he possibility of
Magdalen,,'. being appointoo legal gu~rdilll1of the children.
Magdalena felt that if she were going to oolltiuue caring for
the children, she should bavc legal authority to secure
m~,<l.kal treatment for them.

~~rat';f~nd hcr iaci; of f.K:r~.(jn~jfiln~, In August~ U174: stili
SUffEdn'k"from -CiHli(~!i~'~Hr:n~fdH'f:-i!cl:i3.n~ t~ ib. ~.:,..~~d~!,,~'£_

na!l~~Y!13,te-nda ret~~:ncdto Cr~~nne!d~&ia:>:-li:adi;~s.i}tt.s: .a~
ji:'ft her daught't"t' ."vitn I\1:agd~ffia. She retUHit;{J 1i) Norfh
CljroHnr. ior apprwdmately O!Wmonth"
Vlhol liff;.oidi wa;; !!eve.1! monLLIS pregnant she Was. hospital.

iu~d in Greenfield for pregna.nt:y compUcaH-ons 3nd poh~fl~
ZhiUy f.:lihd I de€p thrmnhi ..phJebhb. Al Brendu's rer4ut-~t;
h~r d~ughte.! was p!,;c-f}d i.n M@z/]i?1~'!1:~";.,,:"'~~,r~.B!:end~
vndt'P.~'en! ~urge:ry fDr a pUhnOI!&ljt e:<:Iiooh15~and ih~ sel.;'-
fm.d o;ughh;r -;,;,'al~dtj~Jv;-?r~.-dfH".eiT,aturf'iy by euesllreen sec-
t!nn - Magdaler..a visited .Brenda dai!}' a.~the ho~p1tiiJ.\Vh(;tl
Brend ••was released, .he and her two daughters went to live
with Magdlllcna. The following day Brenda W!l.S readmil.
lL>d 10 the tlOSpital, and the two children remained with
Mai(dalena. She again returned 10 Magdalena', home upon
her releas<; and remain~'li there with the children until
January. J975, when .he and the children went to stay with
her parents.

In April. 19i5, Brenda was experiencing physical and
elT!{)\icna1 ,listl'f!SS, and she arranged to leave her children
with Magdalena forapproximate1y one month. The young-
er child rem sined with Magdalena for an additional month.
Shortly thereafter Brenda too~ both children to North

:s.;;:::tt:::•. ~~k~.:;:{-~~:;:!c.'1.t',..,~~1;tU.3ik..u ~ hr~€"L
ltIhrt p, ';i'a?d~J!.~h~Rt:gh:d'tJ:;t'1', RlN;;Uc Diitd.r.s .& rJf~!.I

itrtwrtifi I fut th-e Gay « Lec;bj~n Advocnh!'S & Dcfenden &:
a.l'wthEr~afnid curl"~, sub.mi~te.i ~ br1.ef.

~!ACOS,J. Ths plainliff, fif€nda King,' appeal, from a
juclRHHC'tH of the Fr.a.n1cii,n COllI!ty P!vbate and Fiin:dh:
O)U-ri denying h.er petition to re,nov~ dw defendant"
;'l':iiigdi:i~elia P.p.t~ruuuje, as gn.a.rdiMO and to re~ain CU;)!c-dy of
be~'~wo nehH".al r:hiL(lr,jJi:. Th(; p~.a~nt.i!r:;~pplkatiGn £-Dr
di:n::ct appellate review 1\.1tJ~i~(.~Uft .••val:ogrant'cd. The .Judg-
ment below is not sUPpilrted by adequate findings as to the
fitness of the mother. We reV8rs" and remand. We sum.
marize the facts and the proc .•.'<>ding:. below.

In Jamll"'::,1, 1971, Brenda King, the,., ag" seventeen, was
introduced by a pastor of " local church to Magdalena
Patenaude, then age twenty-six. At that lime Brenda wa,
experIencing emotional pmblern.s, and it was thought that
Magdalena. who had herself e~perlenced similar difficulties
in her early life, might provide friendship and guidllnc'e.
They became ciose friends.

Brenda -<first child, a daugh ter. was born on Decem oor
6. 1972, Between Deot.mj...", Hl7!'!, "",I April. !97.t wh"n
{;i'€;'!.'!J!l'. !iU~Tiooj'-a..~es L. Ee.rio~ Brena.a enhluied her enlid
to the care of her friend Magdalena from time to time. After
ne. marnllge, i>,,,n<ia and her nusband and child iived with
Magdalena for approximately three weeks. Brenda and her
daughter then moved to North CaroHna where Jam~••&:lio
was flationed in the United States Army. In North Carolina
Brenda, then pregnant with her second child, began ex-
parienring medica! problems related to he. pregnancy.
B.r~ndatestified that she WB.'5 unabie to obtain adequate
mooicalattention in North Carolina due to mHitlll)' bureau-

John H, !ltmfl; San.dra L. Lynch.} ~!ej~1~:~D, C!1-nt~!!.to
jvh.n Re!rt.}:t.:rl~~ft')t the Ci ••..il 1.it.lErties Unioft of Massacnu-

3Ill M ItS>.. 51J3

1The ~8intiff filed.her petitio!! in 1977 v~ her marTini narn-e~Bre."1ria
1.\. Retio, She hM ~f'~ reSUffie..i. thi-: r~ of fl":-!:' maiden nnrw'-~, Bn:nda
King.
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Vf;il?;it€ the gl~iHdiiln.ship in Fehl'lHuy~ 19"1'1.'; Brer~d~.al:iO
fj]~-1:Ii mnt-k~~f!~!'•..•t~HaH::;.~:i.~1h!::~.Tj~;,;~:.;dg.c.;:nd;;>;-~-=1~T;;;{
Srendij, be. l5_UQWOO!!J v:bit ller children f!.vt!.T'l other t>::a~urd~,'
fr")r.n 1 ~.M. tv 4 P.M.

1n '"'rr!"H. 1977, :Arend~.~;ptit{;n~5 filz:-a £l P.::Ut~1)HIvr
gwuaiaflSh,p. Th" judl(<: appointed 10i?:uaraJom ad litem
who repr,lTt{8 in May, 1977; "Ah. Bezk.i ~i"'i:~]fi Wh8! _~h~
dC:ii::'rU:>{".5as B 'le.~biai1 relaUoJ'Mlp' with a j"oung woman. At
~hh ~~i7t":-.';~~i.,~i~~~ut~f:Kjng{;:Ast-r.oy i}lf hel chjidren iooiinF:
that her chn~n Hf{l' styl~ i:ould ~.3.u';Cproblems fa: ~he
ehiidn'n. 1h.ving battled with her own inner t:ilnflid!' of
gender id.,,,Ufk,,h,,,, for yeul'S, she doe:; not wish to in
any way influence !lcr childrelJ .. , Of ~triking <-,.>neernto
Ms, Bczio i, the foolinl4 that Mrs. Patnode [sic) is depriling
her children of their identity and f"mily heritage ... , Ms.
Ilezio is anxious for her children to be pla('C{j in the Cl'.stool'
of Il.eir grandparents and r""I' tl,at her previous conflicts
with them .have been r~lved," Brenda's parent.
withdrew their petition for guardian;hip in November.
1977. The judge, in his findings, indicated that the pL'tition
filed 01' Brenda lind James in 1977 was ""! beard Oil its
merit. lJntil September, 1979, due t" the illness of the pro-
hation officer who had rendered a report. and the peti-

----_ •._-------~-

~~I_;!'_t>.!'.~~!"!.E:b~ht?to!'"; P~j' be ;.Q."7~;',
From October, 1976, noti! June, 1978. the children were

:~~ ''' __ ..l_I __ -"- _. - ~ -=- ,~. 'T~ ••~r:'- -" --""""'d ~e.~- .'.H~6""-h•.n'-"'~->ll~ 't.su.~, a.o.a•.••• Ct::iJOa re~illa JYexe.n.;~ n r
Visitation rights. However, on July 22, 1978, Brenda took
ht'r children for a regularly scheduled visil and falled to
return them. From Jul}"22, t978, [:0 November 2, 1978...t.i}e
children lived \v1th Brenda in Vermont. Brenda set up a
ho'"e there and enrolled thc children in school. The older
daughter's first gr~d~ teacher t~tified thtd L'1.e child [nadt:;
rapid progress ill acquiring the educational skill. which £.~"
lacked at th •. beginning of the year. Tile teacher attributed

.JThe pliimtiff was subsequently divG:rced from Jamel Bezio ;!lind, by
.RmendlJj{'nt~ltus adim, WM dLv.:-onlinL1.t;.:J withrcleren~ to blm, ~~ r..{~~
H. in.1n:l.

-------._-~--.__._------~-------~
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t)o November 2L !975~ M~sdaien.u H!(~ ~ I!".:tition for

temJ}Q.rary and perm;}n~nt, guardianship in ihe Fn!pidin
C~:;~~t~yPrDD,£tti: .~jIJ F\~;;:H}' (>.HH"::, Brenda 1i-;)....'4;lIiedtand.
[o,1a,_gd~j(JWi~.;r~rSQp}:,,""}~n!edf~mpf)r~ry $iiirdian v,"ah (.-ljstlJ~

dy. SOt,!! th~reafte!" pl"fjblem~ developed Lv::h;.'ccn tht: iwi.l
wDm£ii tegLOi:'Jing vi~Hation rights, Jr~ Feb7!.!a.ry, !976,
temporary cu~tody WiU returned in Brenda 'with 1i,.1a~da-
lena";;. ~,,-...')f:mt ()n M.!!)t j t. 197-8, th!' PrDba~.e C",urt il.~d~:;:
continued temoorar}' ~n:tt(ldv jn thiP.- !1~0th{'ffor <:}fH:r!.h-P.-T

;:t.Ii:1ti:; HU)utns. ~ Lar-e-f the $~me -day. h{~'lo,\.t'ver.the hVf••

\l'orru~-f.! t~lked;. 411::1 Brenda t:.,.;-..:ciiIn~U[r;..-=:t anJ UflliUH-: oi hp,"
abHitv to Carr.- PfiJi'€'fh ..for th~ ehild.'-en. Brtmd~ decictt:D to
leave'the chilUte,; with Magdalena. When the pwbation
offi<.'er assigned by the court to supervise tl,e children's
,.uslooy learned of lllis devek'pment, he Wed a ""'port with
tt,c court. As a result of hi., rel"lTt th" court returned tern.
porary custody of the children to Magdalena,

In October, 1976, Brenda ",-",oted to \fag:dalena', ap.
pointment as permanetlt guardian with cu.stOO}'. Roth WOOl.

en were represented by Ihe same attorney, The judg<:
grantoo Brenda (he right to vi,it Ihe children at Magdalena',
home "at all re.asonable times lind o<-'Ca.<ions." At tbis lime
Brenda was experiencing exlreme financial difficulty, and
symptDms of deep thf(m1I)ophJ;~biti~ persi$t'ed. ~ Pl"inf tr=thfO
(.~:~u.!~~~~uwance of the permanent gu.ardianship petition~
Brenda had written the court a letter stating thaI she be.
iieve<l .Mag(jf<JMa to 00 "the nnly one fuily gu alified to raise
my children in a manner which I m}'Se1f would do if 1
could."

After Magdalena's appointment a.s permanent guardian,
difficulties arose over visitation rights. As a result, Brenda
and her then husband, James, Hied the present petition to

2"Twn dOCh::IS who had treak:J BrendlJ fOT S}'!1Iptoms of -deE-p throm.-
bopblebitis tert.ified that at the time of t"h~ tri&1 .she was no longer in an,.,
ggnificant danger from thi.••ronditlCl"n. O~ dc-clor who had fir.d (LxaJU~
med Breooa in M,'m~-b, 1979, te:;:i:ifiW tha! hi'S diagooili of her symptoms
was that she was,~Hffujn~fr:Jm~illuna,



!t.:h!'flt."!:.~ for "'.,je'•.ddy Vi5j~S. ii. psychoi:hC.i'ityUii to whom
Brsnd::a\Va.,: feJ~rr~ bythe St!}n~~'Hnn"~ ~~~'!;~;H:~th=.t Brf:;l

d~t f.Hd n~t 1:.'uHe:rfrern eny nit.:ntnJ dh-t:-ti.sr..u.nd that her
therap!, Woi.\;'i for ShppO:rt .fn deal.iug: with the separation from
her chlidncn, A psyehologis! ,",,'Woo th,,' Brenda'<; mental
h~&lthW~.s ~Of....u :.uU! that she was ff ~'verycapable end {,'Ofll-
petent rm,'thef.' t

In r~aYj 1979. Bn:nda secured vishation iights with her
d--dU,!':;.'nji[t);'.lhh nil. D:-d.':':f l)~~ ;!iJg~QJ tt~~i..}:htnct GaUlt of
Franklin. Visitalion Wa.< supervised by a <xllm",lorwilh the
New En.-;land Learning (...;enter for ",,'omen jn Transition
(NELCWiT) who testified that the children were happy to
see their mother. She stated, "1saw an increasing exchange
of love displayed in hugs and kisses, a ,haring of their past
cxperienceli that they would recall and laugh aoout." An-
other NELCWIT child care worker who supervised nineteen
hours of visits testified that she observed Ii normal, loving
mother -daughter relationship. A child therapist from
NELCWIT concurred stating that Brenda "put a lot of .n-
fort into making sure each child got an equal share of her at-
t'imtion ..•
Brenda proposes to have the children live in her apart-

ment witb her if .he regains custody. The probate judge in.

- ----_.~~... _.~.._--_._---~~---

dk:~lgd in hi.••fin.-ljf~~.••~~~:o"f.~h: i5: "H-.:::;g.:~~~~:;~;.r-'::v;-~tk-
ing homosexual relll.tionship with II young teacber." Un-
N\nh?,.l~,:,,~~:-~.~~~~ ~~:~::~:':':~}:;-')-.-';:.:;,"..•, i:';~':;;-":;~:oi-,;J.a.~~,~~~ IUUl(;

effect that a parent'.~ M'.:>ma!preference per .., is irrek""ant to
a comideration of that parent's ability to provide l'leCeslary
lo\lP,:t care" and attention to :J child. HO'"w.~ver, the judge
('(tf!c)uded that the ~'c::l'i'!.ircHmcnt .in which [Brenda] pro-
post'S to raise the child •..•m, namely, a Lesbian household,
creatp..s an e]ernent of inst~biljty that would adversely
[ajHect the welfare of tbe children:" This factor along
with Ihelllotlwr' S "IInwiJilngne.s or inability in the past to
aMume the responsibility 01 (heir care" was part of the basis

.The iud~e :e1s(. mdicated in bis .findinp that the ~~'19:,ly4-S5OCiati<Jo be-
:'WQ:;!:.~vi;,~di1k.;i'H!l.m.! !jreudu."may l:~rl,~ b.~d~ hflm~ua! bl!is."

this :rapid prow€,~~~to Hrend.a's \'"-.!o:k ~..•..Hh the child at horn.c.
Br~nd~ 's land!ady, coincid~ntony Bin e.J:p.:::rienct,.-Qsocial
•.•.~,::..~~!:'~cr~ 1~iirieJ i~h.\~Br~'nd;a ";;"6.p.;1itrnt~nt Wa3 ciu ..'£rfui.
clf-..1Jn_, -Rnd ..ct€CQrete-d\~.ith the {:'njldren 's dldWin~-l,j, Th~
iandlacly d~~ti~ Brenda '_~rldattonsh~p wJth her children
us "rela~ed~' ii~ld "weB conhoHe<L H ""The d1.Udren set=ml..orl
h.ll?PYwith it." A Vermont Department of Public Health
~tipci"viso:r d~rihed B~ndg's Bpartment as ~'y~rldeSin,
very neat and very comfortabJ4:'.... She ooserved "good :rap.
port" o.,}iWt~m brenda King al1d.hcr chHdren, l~ughter as."1.d
N)nv("naUDo: "i! good ~tr{mg reJatje-fl5hip. 't.

In Novem~~:r:< 1978, Brenda ''''!as arrested on.a !vSa,;su'(-hu~
setts warrant for kidnapping and the children were re-
tuflle.d to MliSS~cbuselts. A Vermont poHceofHcer involved
in exocuting the warrant tc;tified that the children said til"}'
loved their mother and did not wan! to gt' back to Magda-
lena. After the childIeJl were returned to Magdalena, the
complaint against Brenda was dismissed.
Brenda returned to MassachU5ells and caused a care and

protection complaint to be filed in the District Court of
Franklin County agaillSt Magdalena. In mid-December,
1978, the children were moved to II neutral foster home.
The women were granted visitation rights on alternate
weeks. A soda] worker from ~h~ Dep~.rtme:nt nf pubJ:k-
;.V~lf~.!; t~tifie::i t..~atshe and at.hel' sociai workers found

,._---------'------..<---------

that charges against Magdalena of neglect and sexual abuse of
ine cn;;icil'en were umubstantiated'l and recommended tn
the wurt that the childrell be returnoo to the guardian's
home. The District Court judge so onkre<! and at the SIUlla

time denied the mother all vi.,italion rights for three
months. The probate jndge concluded that the guardian
did ,-,at >e.xuaiiyabuse ihe children and that tbe "allegation
wa; eng~ndeftod hy ihe bitieme-..s caused by this lili!f••lion, "
Brenda. disturbed by h<!, inability to see her children,

entered the Elizaheth Stone House in Boston. The Stone
Housc is i.1. hom~ for care, treatm(~nt and rehabUHation of
person, coming 0111 of str_fulsituations. Breild~ •.•""ided at
the home from Mareh to june. 1979, a.l1d,inre that time h....,

..._----- ....._-._----- ---- --_._---_._-----
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f..hQ'.~'in;..;of purcntai unfi:ilt~'i jn uTilel 10 Jcurj",.-t! thut:
p:&fl.'n! of ~.~lst•.Jdy_ tnt' ~!!ln~ t:t£tnd~!"rl nf .rtT:~)f::h~.t:!.d ?F~!Y
where the pare~lt pcth.if~tjJ,fa r"t~.o~(:a )l;uardi~1ishit.. pn:vi-
om;]\, en~cred lJi)On h~~i'o.sii::nL

The gll~rdi~~ ar!l,UflSthk' '1"1probate Court jud!:e cor.
ttX',ly lljJvH"d the "best interesl.~nf th" d,ildren" <estin this
ea.~. The r~lHlfdinn['!}r.t~nd~thai the rr.:i)ther'~\JoluntQI)'
~sSo!.'!ntta the Octchet', 197B, guardiBn~hip petition ((In.

~H~:lt2:1:j, ;.in!..•.cr \1; h"~tfw.hE5; c•.lSi.:.J!.d. l:6"hb: {l~ Probate
Court .judgct n{jt belng cftlie--.:! upon to "fnr~ the bTe~.kupof
H natu •.al f"rnUy~~' \Io!t\S "ftvt r~qujred to apply the .'unfitne_'iS
of the parent" test. Thu .•, the guardilln claims where, lIS
here, the guardian has ~lrelldy been appointed and award.
ed custody, C. L. c. WI, ~5, does not apply. The guardian
llrgue; thllt this CBS<; should be governed by the guardian
removal provi.,inn contained in G. L. c. 201, ~ 33, whleh
provides in pertinent pru1: "If a guardian or conservator be-
comes mentally ill or otherwise incapable of performing his
1m." or is unsuitable tl,erefor, the probate court, after notlce
to him and to all persons interested, may remove him."

In order to determine the appropriate st~"dard for
deciding the case at har, it is useful to review other eases
decided by thi~ court where a natural parent sought to
r,p.,mn\!'~ ~ U",l:::;l'rli~TI ..,••••.~ r.-anQln r.ue-t.-..ri •• ,.••1 •.•.•~.•.•..."•.••.•.•.;J..i __ 1_

Dueln.; ';.OEd.;~-;ds~--34iM~-.-5iiJ(i962j:.-;;;:;dl~~~i
~~~~:':':!~~~~:~~:'";:;::,~p.:."!.c,~!l'vi7! iii }'jvL- ••~tCVU~tjuug~.~
decree removing her 8S guardian and awarding custody of
th~ children to their natural father. Following marital
dlfficulUes. the parents cl the Duclos chUdren had !lIe
children placed in the Edwards home. Soon after the
mother's d"ath which occ••rred a few yenTsl'lter the falb"r
consented to Edward.' appointment as guardian. AplJrOX-
ilJlately nine years after lbe original placement of tbe

if, upon It hearing and after ruch ooticr. to the perents or the sun1ving
parent as it ma)' order, It fi.nds such parenu. jointl}', or the: .swv5ving
parent, unfit to hm,"e SJ~h cu-rtod},~or if it fl.ndsone of them IlnIlt therefor
irrd the utlt~l' fii~U1 t.-'Q:1.•.<'t his: .01'her ~Ti"eJ1 'X'ment to!:Uro ord£r."
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~i ne jtJtigt: ordered that the mother 'be allowed to \1sIt the children two
hour> each ",eel: undel: SUpeMioion.

'"That a finding of =! parental unfitness is requirod in a pro-
oeeding wld!'h r!:n!i~!na p:rent's las;;of child cU$1:ody derives from the
suhstantfm re>pect we: accord f£m11y nutC'!1l'fn)"_ The exi:ten::c cf a
'private realm of family !iCewhich the state cunnot ent~r: Ptmr.e v.
M=~w."'18, 321 U.S. 1511, HID (1944), Is • cardlnol P""'"t" Qf OUl
Juril\Pnuie:nce" {dtntinn.s omJttP.d). CU%~ oj G A1ioor (."./0. ,I). 377
Moss. 876, aBO (1979).

Teen..-&! .•••••"'. c. 201, i5, provide.< in pertinent part, "TbeW.l.rdi8Jl of
a minor o;",all have the cusiod}. of his p:lrson and the care of hj~ education,
~.:Jept thAt tn'e' pg.re.n~of the m!rJCT ~ joir.tly. QT the sct.!.•.lvjng pIU"(.'l:U ~""all
have su.ch custody ami said care unless the court olherwi.~orders. TIlt"
probate court m2}'. upon the written <'t."rosent of th!; pAJents or su,'Viviil~
parent. C.nle7 thef. the ~ardlan ch!l:lJ h~\re .!~1'"_oh~!.~!':rlr;~nrl ms)"~.c-c.de:.

on VJhich the i~td~ccondud~l fh::;t ~141l:U81~lui$.h()~drln!tt
~ .~:nG\;edas gU.8.nliiln and custoojan ;f the children. ~

in d~'C!djilgilus{ the ~uar{Hao ShOUld rehttl) <~urtody.th~
iud~e no~cd tnt'.t }~d.gdejcn~ ~'ha:;,pro"lided an ex!:eHcnt
home end ~.r~ for t:'ese children. She loves tbe chHdreo
and they i(,.,!~ht::r. The children love the!r n~1li.f&J TnothUT
and dl'S!re to visit wIth her but they regard the defcndRJlt as
t.h~r rea.l rr~other.. _. It would caus-:;gft:at lnHlmn \vith
thE -children to remnve them frolli a home wh;~yt".;he~' D:-~e
happy a"d recure and from the custody of one wholuveo
~he.fn1U1dhS"~their \\'cUaiC' at h€~ri. TI!elr b--~thlterest ru~
qu(_ U'1l1 the)' 'emaln wlth :he defendant. ..

The plaintiff daims enor 011 a variety of grounds. \Ve
consider only those issues dispositive {If this appeal. The
plaintiff contands, and we agree, tha: it is " fundamental
princlple that "the Commonwealth mil}. not attempt to
forre the breakup of a natural family without an affirmative
showing of parental unfitness." Custody oj a Minor (No.1),
377 Mass. 816, 882 (1979)." Relying upon this proposition,
the mother argues that the Probale Court judge erred by fall.
ing 10 apply the "faness of 1.\p8rent" lest and by ignoring the
presumption that a child's welrare is ordinarily furthered by
being in the Cllre and custody of a nature.! parent. The
mother t~l"eS the ~!inn that ~nro th-: c'ustody fli"ovh~on of
the guardianship statute, G. L. c. 201, ~ 5,' requires a
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the (:hild 's b~!n~ ~~ared in a normiU i4itniiy relath)j15Mp
with her own next Df kin. M{i!"(""'O~et.,eny -eniH::tk..•ru!!J~r~!~~~..t
to.the ~hiid and the guardlan resuhing from r~m;)"RInf ~he
guardjBtJ ,vas c0i1sider-oo l~:o .;tgnjHcant tlHiJI the h!!por-
tance nf reunWnfl; lh~ nahm>! family. in furth." "Jp!",rt of
the plaintiff's po;;itinn [,; !:he judge's explicit finding in
Dud.(J,fthat th~ n~tnr9) r~r£'-n~'.V:P.,,'l.not "unf~t:' The plain-
hf1.•of tXJurse; 4i!igi~m that n f!nding of parental unfitness is
~h'i.BY_'i ?efl;;_l~n:,!l ir:. v~dt'r ~G dr:prf ....'.:: .;:~jj~I.ent {.;of d~aJ
(:U5it.x1y, VVeoondude that Duc!o!i stSind:;; for the foUo..;v'ing
prOpD3itjon: "'W"'".here.anatur~ l,)ilt€flt it;; lit til rl~rthet the be5t
inter",ts of H,e child, the natllral bond between ri••,t parent
and child normally would render an otherwise suitable
guardian all. "unsuitabl •." Cilstodian within the meaning of
G. L c, 201, ~ 33.
In Wilkin •. v. Wilkim', 324 Ma~. 261 {1949}, '" in Duclo.o,

the guard.;all of a minot child appealed from ~ Probate
Court judge's decree removing ber as guardian and award-
iill( custc<ly of the child to the natural parents. The guard-
ian, whQ w •.~ appointed In Man,h. 1944, was a sister of the
child's father. Th~ circumstance.'l surrounding the appoint-
ment were that n,e falber, who WlIS engaged in ll1ilita,)'
""viee abmad. a"",'med in wflting, and the mother was
[oHnd unfit to h~r'-.'ecu~tc-dy. in }.~ijOH,:h; :H.:i7, ~.h~p~e::!!~
petitioned far removal of the guardian alleging that the hus-
hand harl Dlu-'fiY~~ ~ f~~:'~!~~'7\ ?:~-::.!!"~::~~~:~'.,~'H,;:-:!-;;;,~

now beeome l! fit ~r;:on. The PW!>ll.te Courl j\ldgc found
the mother unfit to have cmtody, The judge cild wt find
the father,:, consid€'red ,ap.ad fr.nm th~ f!u•.."!he.r, unfit !c have
custody,
The guardian in th~t Caf.e wa~ d.-..crlbed by the i,,,lge R£

" ••gradUl,te nu<,>:e,of great poise and culture .. , ,tamili •.•,
with children, strongly aUllCh€d to the child, and devoted
to b"l." Jd, at 263. He ft"11wr indicated toat "(t]lIe child
loves the guardiau and her family, and distrust, her p"nmts.
The visits of her pare.'ts have !lee!! infrequent, awl have
resulted in worryjng thE chH:d, who lo~:.t\vt:ight and \'\-'oke up
at !11~htwith '~.~r03ID:H!!1gn!gh~.m2.!~.'" Jd.
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Dudo. children in the Edw.\l!(ls h<!n"", !h" father, limn
r4;".m.@r!i~" peU!jon~ !D remG •...~~Edwards. as guardia"l ~nd
!f} :f~:-g~m,~~~G-j~/.Th~ gtia;-CU-ft:1 a.gtOt:d fhst the iather
shomd hQve eust~1d:: Df th{; two older chl~dfell. Onh: the
-custody iif {lit:'YUl,ng~ ~hljd ,vas in ls-su,e. The P;;bate
Court ludge IouHJ that the f~d!etW!l,~ not {:,Ii I...!nfit pE.i'srm;
t.'Iat he was able to care properly I,,,hi. thr.., children; and
that thf~ wdfal"~ or th~ ~hHdTen \~.!aIT~ntcd.l~movjf.lgtiH:
gU.2:tuian '+$0 R.5 to €;(,:dihJe (he fatber, _ to have his P-'lthfo

fa-'iiiy -with hhn in his new nome:7 Id. at S46. Thi5 -COHrt
aff!rmM the prnb.~t~judge'!£ itci:1i."'e.
""e fJ,ijU100 the issi,U! in L-"'J-clos with -referenceto ~heg-uar-d-

ian removal provisioll ~'Ontained in G. L. c. 201, ~ 33,'
stating: "Unsuitability, as that term I. ,-"ed In the statute. is
not to be adjudged solely by an exami ••••tion of the
character, t>apacity. andC<.mduct of th" guardian. . . . All
factors should be oop,id.ered and 'adjudged with reference
primarily to the welfare of the.ehild: See Co2"""" v, Cas..en,
31.5Mass. 35. 37/1943j, This is the paramount considera.
tiNt. . . . Admitted.ly ..the order of the judge is a di.tressing
one for the [guardian] and perhaps even for the ",hi!d. Yet it
is 'importa"t in the long view thai the chUd sbould Ix: reare;:!
with her own next of kin and in companionship with her
owt1~sisters. SUmon v. ,ll.(r..e.gHn" 318Mas~.159,46.~!i~.5J.
_.i" ••.•,_"i.__ ._.. _ .- ';' _ ~.' .•• 0_.
.•.•,.~ J~<:".!.!:~~'!.t: t:re::re U norm.;J taIli:UY teull:u::IfUilllP Wiuen rnay
well prove to be of inestimable futllre bem,fit '" aU of th"
;.:~;.iicij'el,,-- Vut;lD.)'v. iidwartis" mpra at 546._

D1I("/os lend. support to the gual"<lian's {'(Intention that it

care such as the one at bar should be decided wUh reference
to th" guardi •••"! removal provision oontained in G. L.
(', 201, ~33. Dudoo did, 11' the guardian "ugg;,sts, interpret
the term ",m,m]t;obh." >' "" it ifi l.i.5ed in the guardian removal
provision with pritT.iary J'efe:!ence to the best 1nterests of the
c.'1ild, HO'wever, in th •• ClI.<e at h;iJ' the plaintiff mother's
position is also supported br th,: Duel(J.~case, The j !lage in
DuclJa did f';ive (<)JlSidefabi" weight 10 tile iml'orlnne •., of
--~~-------------------- ---. - ..~.---- - -•. -



!o>.id(lr(:(~ "i~'j~hp!!fn~fY !ef~r~!K'eto th-e \~'CH;lrec! ~ho.:child .
Vr.w/(l.s. :tuprt! at 5t!B" \~li!ki!1,~.supra ;:If flA~.

In i)lJcl~s, thp. btli8ndng of f~ctor~. resulti ..-'-din a ded.:olon
!h~t the unporhUl'ce of the enjld'.') l-.•dug Tahed with her
nit.tufa! f~Hnihi Hutwtnghed an,:, c01otioilo;1 di~tr~~~the t:hHd
ffi.igh; sulk-t irom :removili Df tht. guardian, In V.!i1k~n.!,on
the' uHlt'"r hand .. tnf" 1\ttrem~ ~m~AiDnal tf.!1!!i.n'l~H~ff~red by.
the {;hilu ~f~er visH.'i with her )'Ri".m.t...s hPlx=d the balance
ag~df!-:;~T~!f:Hing: th~ child "l.,vithh~;r n::ltut"1.~l parf"-nt:;. T~d;"
C'c'UJt, j;l -::~'l"iJk!.1I.'i~.-':Hgg~ted that if rcturnin~ C!i::>tf".rdy to
tht~flatU!::,jparents ~':;)llid be ~eriGU:S:l.y deirij1ientaJ tij tht~
w~Jfl2f.e of tilt' ('hi]cl~ then tbe pJlr~nlscould be cor..sidej'(:d to
be unfit ("unsuitabie, . , . oat ad~pted for" partieul"r US"

or servi!:e;' Wilki ••.•;.. '''I'rei at 262.263, citing Ricoords v.
f'orrt!'<l, 278 ,••1as.~. 547, 552 [19,12J) within 'h" meaning of
C. L c. 201, ~ 5. 0" the <)!h~thtrnd. if the parent. are fiL
then the gu.ardian i.s In he deemed "unsuitable" within the
meaning of G. L c. 201, g 33. We llote that the judge'dind .
io!!!,in the case at bar do not suggu<l that the children suffer
S(.'\'ereernnti,ooal tr".urna as a result of visits with their mother.
Tn r"ct, the judge. finds to the contrary: «The dlikl ••,n l,,~e
their natural mother and desir" 10 vi>it with her. . . ,"
Perki". v. Finne,:at., 105 M••<s,501 (1810), and Malkin v.

pir~.: '!~l r.i"'<"~.~~,i:::n~z{)') at •.' al.;;n i\ii.~ :hn.'n-h/~liiJ I-'i.l~h-:;(-hid~~~t;;be't;';;:~t~;al p~re~lsa~dgu~dianswhich co:;;-
firm thiot '.r)P.W Whilp nlPithPT' ~~~~~~ '.'. ?f.'!'!~~_~~P~:Cj-::-~:;;:
Perkim v. Finnegtln, ''''pra, cites any provision of the guard.
ianship statute (G. L. c. 201, ~ 5, was formerly codified in
Gen. Stats. c. 109, ~ 4 [lH60J, Rlld C. L c~ 201. ~ 33, was
formerlY ~-odifi"d in G"n, Stats, c, 100, ~ 2-4!1860]). both
cases hi~ligbt the importance of the natura.T bond between
parent and .child. W., conclude. on the basis of the cases
dL.c....oo, that the guardian's contention that tbe mather',
voluntarv a_nt to tbe October. 1978, guardianship peti.
tion c()r~tituied a waiver of her natural ''UStooial rights is
without merit. The appointment of a guardiiin did llot
diminish the weight accilTd..'tl to the natural bond hetween
parent find t:-:Mld.

•
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The judg" cOlldudL-d tht if the eh\!d were rel!ltrl~d to
• h"," 'On, ""'t "., l ~r. ,. " '1 ••• I I
ou,,", p •••r£.11 ,j, UJ~ t'Ut"C'1 Of tf1e emotwna. :!i.,('"(',,,: UpOi1 leT

WI)tdd pr(}h~,h!;. !T;j';.;;~ h~::!~_;;;j;'-~.'Thl0 -v~.dfllr--~or the t"ihid
\vouk~ he \-en-'ed by Jeaving heT ~,..b{'!t she 5s:~ De':>p~te~hi:~
condto,si(:on ~.he judge ord€r~i the child .returned- to her
pi!rents Th~ c()ur! ;:-1.~-lli3r-jol:;d. 11.~t E63~2f~.

We a&sUlilecl. without deciding? that trie parent:- had .a
right to fevocation .)f tLi,1decree of gUHl{h"n:;h~p !:n!~5 th~
feet! -...t,<Cresuch as wouJd warrant .:.n original appc~n!m.~:n~
v~'Hh{;ill~',c,.,3y u.mJe: G. L, i:.:. 201~~5, "Ve th~n i?~pjained
~hat "'{iJn determining \'iltJethcJ' D=!re;-at,-r,:iH'{: llntit~~ht,;I~('~l
irnpfutani {"Ort~:icierstion i-~W£lt;t}i€r the weHJlre of the child
would be served by custody in them or!n a guardian .... It
has been said that 'unfit' mean.< 'unsuitable, incompdent,
or not adapted for a partkula, "se or service'" (dta-
!Ions omitted). \III/kim', '"pro at 2(j2.26...~. We cundud.."Ii
that the parellts, jointly, laken as a «lUllJ", were unfit to
have custody within the meaning of G. L. c. 201, g 5.

•ViIkim lends support to the plaintiff's contention that a
case stIch lIS I.he one at bar shoo.ld be decided with reference
to the custody provision of the guardian stat"te contaiMd in
G. L. c. 201, ~ 5. The qut':SHon of custody in Wilki".
tumoo on Our d""ision that the pnrents, as a couple, were
"u",lit" to have custody within the meaning of C. L. c. 2.Q!,
~ .): H~.T,:,~7e'"/::::~..•..•.~ .;at;;.'). ii!ili~.~t~i thac t.••.e weHare UJ th~
ch iJd is the mo.t importllnt consideration in determi ning
•••••~'L __,~. .. '. '.•• , I.'h' h"d 'J"h h~T.~'~.~'~"~~.:l.~p.;:;;.t;;';.;,,,,,,,,i:iI6i.i.,-d.iCare OC( eIre U. att e

child suffered "screaming nightman'S" afler visiting her
parents bore heavily On our determination whether the
J'I..atura!parents were fit to have custody.
Wilkins and DilCIo.. suggest that Ihe custody provision of

the guardiens..>l!p ~tatute, G. 1..,c . .'WI, g 5, and the guard-
ian removal provjsion~ G, L. c~.201, ~ 33, are to be read
togethe.r in an appmpdate Cll<e. In both cases there were
expli('it findings regarding the fitness of the parents.
Likewise, each case contained findings relative to the
sl!lt4!hil.ity of the guardian. More importantly, both eases
stand for the proposition that all factors should be con-
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,I", ""-'U of "'" -ca.", law_ "'lIJ! a ""'" """ be doclded 00 eithet- 04 two
WOUll:is, 'Oil(: Uiyolvfn?, an:.n:;titlltiunal <!'te\tioo. the: mhCl' a quee.tioo of
st-.Jbrtur'j f"t'ltlstrurtinr;l at ,gDlf'ral law. "-heC~lll 'Willdedde ooly the 19t-
.",.:- GIr"'" N"",'P"PP.'" (:n_ v. ~.;'" C"""". 319 M=_ 846, IlS4
(1!lIIil), "r""",' Wed 41>U.S. I. W. 37M (N,,_ 7ll-H<>12/dey ?:l. J980),
q=.J(1tL~ fmrn Foriti ¥. Fa.zJn~375 M1l'...•.•..~ID-i?40S (l9"'ffl).

il-rh:~jl"1!.i:--:t:'.rO~J.Jl~ H:m~1hlrr.a!j5!; o::ill hel!.t!; iW.J ~~; d.MJ i"o-p;'.-

~llnrJ:im,s. file plAiJrtiff haoibeen unsbl~ tU("IJJ!e ""jill It'€"f)£~ltl~ or

------ " __ 0 ._- _

the "best_ interests of the child" te<t .sproperly ap!,licrl to the
.. a:clusion m (he Oil"". 'Yilis is in ","--;rordwith whal ~ 5ald
in f"eiiti!ffl oj W NFW Eng7mui .ifome J01'Ltttie Vj!mutcrcrs
kJ DUpCNlC rollh Consent u. "'doptilm, 3tl7 Mass. 11.,1
{l975}. In thnt cs.••.e we indicated that thc ''!><;sI\n~-,ts <4
the child" test and th~ "urditn= of the p~renl"te<;l ~rcll.rl
difi'ucnt dc-~t af empluu'1s on tile s.afliC fa!..1Q~~Hx.atme
h~ts ~re nnt ~~ratc and di$:lj.n,=~hB~~~'f~at~ll~.~~.l't"'"'m ..
nre!ed:' la. at &U.
~1:~~:pruhat.e jll.-igP. r.elQw n'H:tJ.~1~..tF!.!idingmitt ihe moth.

erwas eu~ntly unfitlu further the welfare of hei .~ildren.
His Iindin.g that the mother is ~UIlSujtable to have the
custody of tile childrt-.n hccausc of her un""iillngness or In.
ability in lbe past to a'lSume the responsibility of then- care"
is !IJ.."1.lfficicnt to support his concl usJOf) lh"l custody should
rCl'llllin in thegUludian. Whileit is true tbat~am =ent
of prograos:ic evidence derived from tillOn~!Dg PRttt'.nt of

- parenta:! nl!g1ccnft"ttiisOOiialia' •.• approj>iiaiiteiii -lIii: deter~ .
mlnation of future fitness and the Iilcelihood of harm to the
dJild" (Cmtful!! of !l Mmclr (No.1), 377 Mass. 876, 883
[Hl79]), the critic'aI inquiry t, "currenl parental rfitnc!sf'
(id.). MCIlJ failure to erercisc clL.todiai rights in the past,
pa..rt~!.!rarly \'It.-hem n Fent h~~ ~~llIntRtily ;clLiqu.ish~:d
custody "lor appropriate reasons" (Little Wanderers, .upra
at 640)., does not SlJI'lport a CODC1t .•'lion that such !Jilrcnl t,
unfit to further the welfare of the ".hild. In Dtu:Jo. v. Ed-
wards, ropra, a parent who rclinquished custody to a
guardian for approximately teo, yea •.• for reasons no more
cumpdlinglhan those llS<Crtcd by the mother in the case at
bar" was oul f<JUnd to be unnt. SeePerlins v_Finnegan_.

---3B! p..Aa.,:...'i. 55:l
...._-----_ .. _.-

. --------_._ .._._---
-,---------

----------
Our :e"":~ of Otlit:1" C3.'ieS whcTe ~t1e pa..renh:; sought to

reD1:lV£ th~Jr cl1ilrlr~S!rffl1;~~~h.::!:~t'frdy ;";!' ~7.~:U;~.h{:..4.,r'::~;:

!lo1. i~~l J:,'Un..-di.::ns.re""ca~; v;rtuffilv the :;arne :mAh.~iC' :'Ie i•..•

the above-oled {Oilre'>_ Si:>e, ~_g., -KaurA, petiti~;;';:,-:-158
M~. SZ11l97/)); Stimm. Y. M"R.fI."". :H8M~",:. 459(l(45),
S.t:. 3.19Mow;. 682 (1946): CorM" v. Cmdon. -317 M""".
471 (1945); Ilichorrl.. v. F!'t're!!, 2.7R M,,-'S_);47 {umn. w.,
believe that it woold be inappropriate to draw :ldistinction
heh.~ ca~~~Wh4:lre r~TP_~!.t.,,;; mat£. in!ll-nn~:ai"Fa.f!~...tli~~
lor their children and Cllse.~who:re pa.-cnts cmJSci~tiOl~dv
uilliz£ the gU;.jrdiansillV ~:t~tuic to m:ll:re lcgajiy pn.lpt~
'1~ents lor tllel. children." In bothIypes"f ca_ the
nalul'm bond between parents and children stJould be ac.
corded great weigJIt. Natural parents should be denied
c1!!;tody only if they are unfit to further the welfare of their
ciJildren.
~o the ~toot .tbat case. such a. the one at bar may be

decided witli reference to a particular test Or standard, we
. -b~tcve-.thaLthe-critical-'l"'_'StiOII -is-whether- tlie-Jiafiu-a'-
pw:ents are currently lit to fmaher the welfare and be.-t in-
tere<tl; of the ebOd.1o Neither the "parontal fitness" test nor
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tlle dlildren in play thet'apy,oon!m~i with Dr. K2.:'11an"s
cpjjl1~)il tha;. tOIDQseIulliity per se jj) i.tTt~~lInt tf) iW.rent_ttl
tibi1~.

,. f"mdill~ that .1 ptU'CO.l J. unfit 'to fu•.t!>flr the welfare <>f
th" e1,iid most be oredic:rtcl upon part'ntl'! b~b.niorwhieh
ad.'P.JSdy aimcts -the child. The Shdc may o"t deprive
ijarc:nt~ of !.'u..~y 01 Umir ci.li.1dr~Q i<:illllpjy 'i.J.a.~use i..hl!~ir
~JSJP.hohb ~:ill to moct the k-v...o-'1"ls npI-.!' .••.,'!i'11 tty t!l~~"~'.
;munity ... {or} :;imply !r....cause :.he pare:ats cmhrace
j~--eolGt!::?e; tiT jinr,,1..iP. lifi' .•5ty.les .21t 'add,s ••dth the 3v:,sag-c.~'
Ctv;t"dyoje Milll)t (No.Z).:mlMas.. 712, 719 {l!f79). See
M.P.' v. S.P.. 100 N.J. Super. 425 (JIl79j. 'In the total
'ab_ (If evidenet: ~"'ggemriga corrcla!ion between the
ulOtber's homOloeXUa.lity and her rltnelS as a p••••-nt. we
believe the judge's finding that a lesbian bousclwld would

. adverrely e.ffret the children to be without ~asis In tbe
record. This i< not. matler ••bout wtu-.:h the judge could
.taJrejudicial- no!ic~;.- MMiUter. arejUdirjiilly oofi'COO'Only
when tll<!Yare indisputably lml' .... Judicial uolit..'<: is 'Int
to be e><tf'.ndEdto p<'JSOOal ~ati<.rui of L~" judge . . • :'
Natltuckr.e v. llriruJcke, 379 Mass. 345, 352 (]979). See
W.B. I£aCb Il<P.J. Uaoos, Massa<:hltietb Evidence 27, 34.
39 (4th .~.l lOO7t !!...'1d~ c:~crl tj-.•••.~l;';.

-;ne only llndi~gOD U)c issue oi current p.arental iitness is
the j"dgl's finding thllt, "[ allthom~ the !IlwnUW. ,",<yeht>-
logical alld emotional condition has improved. the elements
of in'llability tbat have plaW!ed the plaintiff's mlationship
with her children are still present." \'VOOther too mother is
clJ.JTentiy Ilt to advance the best interests of her cb.ildren is a
question tI,at should be tt....-olvedon reman<l loy 'he Prohah,
Court judge. Hi.s opportunity to observe the partie. first
hand is entitled to grp.al weigllt. Moreo"",. n~'9l'lya )'l'tlr
hM passcl since tbe mal !>clow, and new cvidoore may be
required to determine the issues. s.:c Stinsan v. Meegrrn,
311l Mass. 459. 466 {I945}.--------_._--- --._--------

u:pro t!Nire.n:t who rciinq~:s.":ied Cwtooy to 8 g"l,HLrdie!'! !er
appro..'timstely six YoP_<Jt',s:11'..11: f~md ~~nf!!); :.~t!!]}~'~'.A~is:.?,
g-ilpt'O (parent who re1m'luished Ci.15tOO-j tu gua..m:m:; f()T ~p-
'(lml:hJlafeJ,j~ two j'CafS not fomKi unfit) 4 Soo a,!;;Q Ktludl
l-'Clitinn"'d. ""prQ; 1>tif!$()!) v. M('€gG'!!, ""pro; G.',aon ".
CoMer., "''P'a; llicJu,tds v. F,,,,resl, ''''1''" .

.The judge's :fmdl,,~tha! "rt]hc mvlmnmcut in whk;h [the
mothcr1 P"UJ'OSCS 10 raise til<! children, Illmlely, a LcsbitlIl
.h~-:~i~~d.. ('1'~toP.-j: ~ clCfn~~rt0; j:J~~bHitvriJat would
advcr.- .••';'y o.ffe<.'l. i:be wd£e..., of the chil<fren" is "b, tl>.m.."fi-

, (:i€nl to SI.~'P"--rt tDc jlulgc's ""•.•r!<<lu..<illTlthat C'.J.>"tOOy sMold
remaiu in'Qe gUiiTdian. Our J'C<!djng of the =rd docs nut
support an inference that the mother' s lesbl:mlsm would
•••.nder her unfit to f"rt1t<>••• her children"s welfare. Bot.b
pllrliesintrod,>eed evidence In the effect that" motb",,'s sex-
uBlprefarence per se is inclevant to a consideration of her
parental skilL~. Or. Alaandra .Kaplan, a clinical psychol/)-
gist and professor oJ psycllOl'?&)' at tl!c_ Jl.lIivefSity.ofMassa_ ._._ ..
eh-nt.;tesofioii"aii tlifjows'-"lTji;(~eis DO evidence at all
that senJai p.-efere.oce of adulb: in tb., home he.< au y detri-
n..mflJi impact 011 chiimen. . .. [Mjany other mu!'S in-
lluen"" child lewing. .';exuai preference per se is typi£aUy
net one of them .... ~ Def"Jldant's counsel quC5~ fur-
ther: "rfjh€r+.: 5$:):7.h.ing to !~Tnv.:. th~! ~ !::;:~~oAi.;;~~-.:iii-
Ifunshi.p wOllid mule or in ally way inOuenco a cloild to be a
bouJOSP.J:uel ratber th:ln ~ h.~~~::::~_!?"D.i. ~Ujx.a..u re-
sponded: "Quite [to] the contrary .. " IMjo:;t: children
raised In a homosexual situatioll bca:>me betero.-e.u.al as
adults .. '. There Is no evidence thet chi!lL-en who are
raised with a loving coup!" of the SlllIIe "'"' am any mom
diI;lm,hed, unhe.uthy, m3!adjmtcd thaT! chiidrerJ rai900
with a loving couple of mixed sex. ISexual orientation of
the parent] Is irrelevant to {!he child's] mental health."
Psychologist David Johnson, a defeflo;e witu~ who bad _,.1

-------------------._------.- .
-----------. __ ..- ._._-----._------------
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Sdu-:d :md ~ho.:J! C")l''f:!mW-:"i'. Tl::';.tnir:aUun fA !-Ir;p!-urm~!t. l):~{,P'J~-lf."1.~"'''''
rJj !411.0:;', 'ff!rrf':!natl-em (!'f r-mplaymt'1lt.

t1li:it.:""lE. 'fUiRD, [..•L SCiH)()L COMMj'ITt'.!-:

.0]- ?\1ANCH:r;';::'7E.E1..

31H Mas.<;. 5fl3-'., -----_._-'_._--_.-------------- -._-------

Sn f)rdered.

--------------- ------ - -----~--~----

sso

A('("{lrdingiy ~ the judg.rnent is l'e,,"t:r.s.ed and Tern~ni'--eojfor
further procoodings cvfi!lisient with the opinion expressed
h2~€1i1,!~

~!

A tenured teBC"ner who Wlii dis.m~ I>eclill1~ of ~n actlJol d~./!5le' in the
numb-:r of pupils in the town's schools Wi.'i nol entitled under G. L,
c. 71, * 42. tQ notice iilnd hClilting I'H'jor tv Iji.~\~fmjnutior;._. [582-583]

A u"nured te&cht:t who W!ll1- di~mis..sed because of an actual dt!:CfeBSe ,in
the JllJmber O'fplJpis in the h)WJ.") R:hoois bild no,) oon."tUuti"'nitl right
to nQtice and a hearir.g prior to hIs termlnEl:tinn, [5&1;

C'VIL ACTION t'ommence<l in the Superior Courl Depart.
ment on Apr.il 13, 1979.
The ease was heard by Li7l$Cott, J., on a motion for sum-

mary judgment
The SHr.r~m~hHi!oC1;\J Conti ~~nt~d f.i r~;;:n!e-:;tfnr dir£'-.-:t~ '" """ ~

appellate review"
AM Clarke for the plaintiff,
james A. TOOillel/ for the defendant.
W'LKlNS, J, Th'; defendant-ehool committee concluded

in March, 1979, Illata reduction in the number of ph;'sical
oouc'ltioo teachers to be employed during the next school
vear WB.Slldvisable due to an adual d""rease in the "\Imber
~fpupih in tbe Manche.;tf;r ;;ehooJs, 1 The school commit.
t<,." therefore, voted to dismiss the plaintiff, a tenured
physical roueuti"n teach"r. The plaintiff had the IOP,st
seniority of the physic'al education teachers employed dllr-
._------_ .._--~._-------------------
ll'.he t'nft.l~hrn."nt WIIS l,JOO }!lIpili !n t.~e J877~1918 :r,;;:;hoo!}'f'.2.r :ll1d

1~109 'pup~ls i!1 the 197U.J&7S sclnlOl year. Tll~ anlidpat(;d i,m:rcl!ml"..-r,t
Zig i.t~Hi7f;:-l:fi':JO.~,:hul,J!.year WB;s LHW pupik
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FRANKLIN. S!;,

COM.'10N\.'EALTH OF HASSACHrSET"rS

,AJ'PLALS COURT
No. 80,.244
"- "f" 0' J" d'" '. -,l~u~teme ~U ~Cld~
Court No. M-1497)

BEENDA A BEnO,

Appellant,

v.

MAGDALENA PATENAUDE,
Appellee.

. . . . . . .

BUEF OF TF'..E CIVIL LIBERTIEi; l.fNION
£: M.j~SSACHUSETTSAS A."lICld~.__I:;'~1!IAL

STATEMENT O~; THE ISSUES--_._- ..•..... _~_._.~..-------
Did thl:':: probate court I s decis;ior" de!\.yi"ng ':1

natural par"nt custody of her childn!n on the

bilSis of th,,' p{,rent':> sexue.l prei'en,nc:e viOlett."

the provisi':;ns of the Massachusetts child c!J!;tc.dy

statute!, and of the Fourteenth Amende,lent to tilt,

United States Constitution?

STATEMENT OF THE CASE----,---,.,

This c:,(se involves an appeal by the n<!tt~raJ

mother from an order and judgment ellten,d by t11l':

Probate Cou~t of Franklin County On De~ember 6,
1979 \>'hich effectively denied th,': JlK)::Jlf:r cl.1£.tody

of her ~hildren. That order refused to vacate IL



filed the Complaint seeking return of custody of
her children, which waS heard in September 1979 at

previously entered guardianship order granting
appellee custody of appellant's two minor children.

The previous guardianship order had been
entered on October 5, 1976 with appellant's assent.
Four months later, on Feb~ary 18,1977, appellant

;10- 4-94 2:30PM FOLEY, HOAG & ELIOT~ 2024565112;# 2

a two-day trial and which resulted in the order
nOW on appeal.

STATEMENT OF THE FACTS
Amicus curiae adopt the appellant's. st:aceroent

of facts insofar as those facts pertain to the
consideration given by the lower court to appel-
lant's sexual preference in reaching its decision
to deny appellant custody of her children.

INTEREST OF AMICUS CURIAE
The Civil Liberties Union of Massachusetts

("CLUM"), an affiliate of the American Civil
Liberties Union, is a nonprofit and non-pa~tisan
membership organization solely dedicated to defending
the individual rights and liberties guaranteed by
the Bill of Rights (and the Fourteenth Amendment)
of the United States Constitution, and by the
Declaration of Rights of the Constitution of the
Commonwealth of Massachusetts. One of CLUM's

PHOTOCOPY
PRESERVATION
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major concerns as an organization, and of particu-
lar concern in this case, is that group of indivi-
dual and personal rights associated with decisions
to have and raise a family (the right to marry,
the right to conceive. the right to decide whetner
to continue or terminate a pregnancy, the right to
custody of children, and the right to raise children).

ARGUMENT
I. The Fundamental Rights Of A Natural Parent

To The Custody And Companionship Of Her
Children May Not Be Denied Or Restricted
On The Basis Of The Parent's Sexual
Preference, Per Se
The lower court erred in relying on appellant's

sexual preference as the apparent basis for denying
her custody of her two natural children. There
was no evidence before the lower court which would
even suggest that appellant's sexual status itself
made her unfit to have custody of her own children.1/
By depriving appellant of her fundamental right td
custody of her natural children without a showing
of a compelling reason, the probate court's order

1/ Indeed, the evidence presented at the
trial-suggested the contrary: that appellant is
an intelligent, mature, caring and loving parent,
who seeks to be reunited with her family. The
lower court's disregard of such evidence confirms
its reliance on sexual preference as the basis for
denial of custody. The issue of appellant's
sexual preference was raised sua sponte by the
lower court, over appellant's-objections.

PHOTOCOPY
PRESERVATION

-3-
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violated both the Constitution and tbe child
custody :;tatutes of the COllllllonweal th, as con5tn:,,~d

by the SlIprlHDe Judicial. Court. The J.ower court

also errnneollsl.y employed .3 presUlllptioll of un£i tnc,,:s

based on apllellant's particular sexual preference,
a presUtnptio11 in i tsel f itlherentJ.y u.nconsti tut.iona 1.

and in v'lolation of st"tute.

A, S::a.tutcry Requireme,nts And C<'nstitutiol.i;>l
P::'inciples Preclude The St;;te frem
Depriving A Natural. Parent Of Her Funda-
m,mtal Right To Custody Of H'~r Childnm
Sc>lely Because Of Her Sexual Preference.

Con;ti':.utional and statutory principle.s p:['(~-

clude a :ou:~t from denying custody of a child to

the natu ral paren t on the basis appa.ren tly ul'e(i'

hl!re: a di .taste for the a.ppel1.ant. f. non.conv",n-

tional lifestyle ever, though that. lifoestyle had

not been demonstrated to render the f~pellant
unfit as a parent. Neither the lower CDurt's

distaste fOl" appellant I 5 non-heterosexual life£,q'lr:

nor the court's preference for othe, p~rent5 is a
constitutionally permissible basis h,r its oro(>.r.,

A natural parent has a fundament'.al right [('

the cust.ody, care and companionship ,:)f her cbi.l c.ren

which is protected by t.he Due Proce:;s Claus,,;,

Stanley v. !1linois, 405 U.S. 645, 651 (1972);
Cleveland !!oard of Education v. J-a,Flel.l!:' 414 ti.~:,

-4-
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262 U.S. 3%,399-1:,01 (l,923); Smith V._ 2.g<~I~.i~~,:?t..:~C~}.

o~. foste;: F'2~~li1ies, 431 [.5. 816, g42.8~flt (BTl);

O "1 . 'I.' , 434 l" 24E 'J.-" '197'~\"tl:'J.,L o~n v."aJ.cot~., .s .. ", ,,:'~ \ . 'J,.

"[L]egal eu=:~:ody of children is, of (:mT:>~, a

cenl:ral ,'lSP,'(:t of the marital rela(i~C<:,.ship., ... "

Id, at 2:;6.

ThL: right of c\lstody is inc1ude,d iT;. th~

bundle oj' rj.ghts associated with the ::ilJ~Uy: thi!:

right to marry, Loving v. Virgin~a, 389 U.S, 1

the righ:. t,:, conceive, Skinner v. Oklahoma, 316___ ~'_"_'~,~_w__

U.S. 479 (1965), Roe v. wade, 4101;,5. H3 (1973/;,

406 U.S. 20!i, 215-217 (1972), Moore v, Citv of_.__ ..._... -~

and the dgh t to raise children, P}.~:'t'(~~~'v.
-"~'---'~'-

.of: Siste:s, 268 U.S. 510 (1925), ~~t~S.~c'.!~silJ.''J.

2202, 221)4; ::usto~!=!J~Minor, H,gs. Adv. Sri.

5h. (1973) 2002, 2024,
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Recaus,!' it is classified as ,; f\lndamental

::ight, tile :n,ltural parent's ri.gh,: te, cu:otc.dy

c"mllOt. b.; e};ti.nguished except upo:ndl" s.h()I,_ing c f

a compel :inl: reason to do so, Roe v, !"_~de, 410

'(J S L U 'gtl" 4'9-") '10 ("1"79\' '::t'''i1' "'\1 "••.. , . w. 4 I,):, ~ I .oJ ~ n",~ .~ / I' :::...._~_~..._..,.:....'::.•L .•.~

Ea,st Clevel~~lld, 431 U.S. 494 (1977); ?e:tLtt~!!.oj

~.!!eDepa!:!-m'~~:lt:9fEublie ~ielfare t ,) K~J,.Q.i2,.::.!!.:se ~:'g!!_

?~03,' e'f U' M_"-4 u;;tO';:.~l0 w A n1.nGr~ •.ass."'------'.""- - - .~.__ ..._'
212£" 21:19. Nothing less than en ,~.XPJ::'€S.S judicia::.

finding (,f ~,arentaJ. unfitness jusc, fi,';!; ter:Jl.inat.:ing

parental custody. Petition of the De0artmenr of__ •••.__ .._ ~ .~_._ _ .._.,1: .• '•.•_ •..•.•_ " __ ..

I" 9~8 . ? "< "8, 1, I .) ••.•..)0' J

a finding of parental unfitness i.s cOl1st.itu:donal.ly

requiredY ,mo is net met by a fin.di.ng addl'es,se:i

sol{~ly t",the "best interest.s" of the c!yile,

2/ The consti tut! anal rationale fe.:: 'reql,li ring
a. finCfing of £i tness has been de~h:J~:i.hed by the
Supl~eme Judi:::ial Court ,;,S fo11o\_,,:

Fur some parents, loss of. i.! child may i:H~
a~; onerous a penaJ.ty as the deprivatioll
oj' the parents' freedom.
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. v. 'WalcoLt, supra at 255 (1978).

vi'" have little doubt that the Du~~PX',;Ce:5E;
C:lBuse would be offended "Ii]f B State
were to attempt to force the break up of
a natural family". ~?t!:~:.2ut.s~!!l~~ho~'i!'iji
o( unfitness and for tl:1e sore reason
tEat to do 50 was thought t.:;. be in the

1 . Id I b ~ . t ." I" h .Cll ren 5 es. 1n eresL. ,~mp ISIS
added. )

l~~.. quo:ing Smi\:h v. Organizatio!~ gJ [oster

Familie~, 431 U,S. 816, 862-863 (1977) (Stewart,
J. concurring in judgment).

The Supreme Judicial COt,rt, dcc(.rdlngly, has

repeatedLy 11eld that those who seek 10 deprive I

nat'.lx'al :>ar"nt of the custody of h(~I: childn~n lllust

affirmat lvel}' sho,,' that she i", c1HTer,tly \.nfi.t t::.;)

hav'e cus :od~? of her children.. ~:jL." !~Js:h.!lX.22v.

I.s~J:.::r:.~st.27:3 Mass 547 (1932); G'~I~?_S'.!v, Gordio!:\,

317 Mass. 4:'1 (1945). This showing must be made

3,. 0 M ')"; I (1 Q .. 6-)
~'~l ass. L.(4 ..• b ;

Gq.~nley, 32:3 Mass. 504 (1949); 0:, th€st.au"

C1Jstody .)fAI'1i!!or, Mass. Adv. Sh, (979) 1117.

It: must )e made vlhether the fOl"Ci=d n,I~:p',a.rat.iorJl i.~,

. h . - I' 3/pE:rmanen:, "s Wlt. an J.nvoluntary .,l( cptlon ,--

• ~._ ••• w __

3/ A ]Jetition may be brought, pursuant to
G.L. ~.2l0 g3. to al1o~ a person Dr in agency

(footnote continued)
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1:Jt.t1e ~and;,rers, ~.~pra, or tempOl:al~}', as wi t.h i!

, , 41guaL'dJ.iw slni>--' Ol~ a. care and prov,c i::'.(,n prCic"~I,d"

, 5/ eo, ., '-8 "I -,-,-' Ilg"'t'lllg ,-' [\8~~?,~~J2..~~l!2-.2E.~E~,_,)' L.a~;s, ~!..' \ "J U) ;,

d f. M '$' ,''''97'1\ 11)7'Ct@.toy .~ ::. Min].!::., ass. Acv, n, ,.I .• , ... . ,

------ -'---",--
(fDJtn'~te continued)

having t:l.e ,;are or custody of a chi Id ,to CODli'lI,!i',C'",
a procee :lin,~; to dispense w'i til the ne"d for the
naturllnot~er'5 consent to an adoptlon if it is
found to be in t.he "best interests of the child" "
"1 d~" i'" ,'- ,th '" t-h b .t .', ",' ,_to f "i",.n e_ rrn ~lng ~ne . e,~ _1. e es '"J_jll_, re~ ~.S Ci 1~.~i.C

,,!"d '1'" ""~'.dbu' .'g',>"H ',d', '1,,"'n~llL WI _ ~e 5~1.e J ~ss~J.n • ,.c~ref, lspeL"J.o.
with the ne:'d of consent , .. the G(:IU~'t shaJl
consider tnt ability, capacity, fi:nes5 and r~adi-
n,.ss of the chi 1d' s p1i:re.i1ts .. 'roo assu.me p",n:ntiil.l
responsibiU.ty .. , and shall also f'ofl.sidu th •.,
plan propos,',d by the , .. agency lot' p",('sonj
initiating the petition."

4/ A guardianship proceeding" rur'~:uant t.o
G.L. ~.2Dl 15, can cause a child to be removed
frGIIl t.he cu"tody of her. pare.nts, $'"i:tion 5 pro',
vides ire p€n.inent part., "The prob.;f'~,,; CC,'.lT-t nn"lY,
upon the wr-i.tten consent of the p"rents or sutv;iv-
ing parent, order that the guar.dian 3hall !lave
... c1-,sto:ly; and may so order if, ttPCif, :). heoir;:ng
and after s~ch notice to the parents or surviving
parent .,.S it" Illay order, it fines "lJd, parents J

jointly, or the surviving parent, un::i.-r: to rwve
such cu~ tod\'; or i. f i L fire.cis one cT'"'iJi";,cc'--unIIt:--to
hav'e suchC';istody; or if it finds 0;1'" (,f tr',,'ilI
unfit therefor and the other H1e,::; Ln (".!r't his or
h';r writ teT::' ccnsen t to such order, .. " (EmpLas i,s
added.)

~/ G.L1l9 9924, 26, pt"Odd" th,lt .3.11:,' IH:J:"i,'.Oll
concer'ned fCIT a. tchi.ld 1 s we!.fare may :~i.1.e <l. peti tic!,
alleging th1tt the child "is wi.t,h(),~;t neCCSSiiXY and
p'C"oper phys:Lcal, educational or moral c,'"e a.nd
disciplit,e, or is grOldng up uncle,!, clmdJ Lions OJ:'
circurustancen damaging to a child1s 30und c;harac,ter
development, or ~ho lacks proper .tt~ntion of
p,ar.ent, gU<ll."dian with care and CLJ.;:tcdy, ' ;:l1'!d

(footnote continued)
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The requirement that "unfitness' be. shol,1I1

cannot t~ m,!t by mere evidence as :0 parental
behavior ~E ~~. including parem:a1 ",~:,:u•.al prefE:~-'-

enee per ~ I but only by ",videnc~ as :0 pa.renta.l
6fbehavior th.kt adversely affect~ the ~hild.-I Tha5,

(fO'itnot" continued)

whose pa ~en':s or gutirdian a!"e umd..l1i fig, itH:ompe,teri t
or unavailable to provide such car",. "Ii: th.••
ililegati,)ns in the petition are pr:)\'N!, th<: chi 1d
may be c')mm:itted to the custody of tbe Dep,3r'tmell,tof Publi~ W,!lfare.

Ev,.:) a.:'ter ~ parent has been OF.,pcLved of
child cUjtolly under c.119, the parent retains
residual rights, such as, the rigr,!: to visit, G,!",
c.119 13.5, ~o consent to adoption. G,L. c.210 13,
to detenmine the child's religious affiliation,
C.L. c .11'1 133, and to petition the c(,)un every six
months f'>r il. review and redeterminati.on of the
current ,leed:; of the child, G.L.c.1l9 526.

6/ Many iudicial authoritie:: outsd.e "Chis
COJllJlionwe.,l thO agree tha t horr.osexual;L ty is n'O t, in
and of i:selE, sufficient reason to deny a natural
p$lr1:nt cllstody 'unless it can be S.!"~Ov.rTl co affect
the welf.~re of the child. As Judg€: Ro:;~;Campbell
of .the Mieh:.gan Cireui t Court recel~\tly neted.

A parent's homosexual orlentation if
t',,:Levant. is certainly >;, fa,~tor which
WIl"t be considered in d~Le.tmining cu,;t."dy.
bllt it is relevant only if it actually
a:~fect5 or roay affect the child ..
H(}lllOSexuali.ty alone, st,llnc.ing in a
vai~uuru ul1rela ted to th,~ chi..Ld. doe:;; no 1:
constitute a iIlandatot'j' disq1lalif:ication
for child custody.

"Child Ciistody \;'hen One Parent is '!' HOln.:'sex;Jal".
17' A.B.A, J\l1ge'S J, No.2, 38, ld 09n).

. Sim~lai:'cY' in fefPle v. ~.ro"l~,49 Xich. App.
358, 365 (1<;73), the act that twa I.":>lllen were
irlv,)lved in a homosexual relationship \""5 fOil)~d
insuffic~ent to :;upport the eonclu:;iou chat such a
relation;lhip rendered the home an 'JIlL'.:: place

(footnote continued)
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The unfitness of parents . . .must be'
determined with respect both to their
ow~ character, temperment, capacity, and
conduct, and to the welfare of the child
in connection with its age, environment
and affections.

~tNl bY;FuLL, HOAG & ELIOT ;10- 4-94 2;31PM FOLEY, HOAG & ELIOT..;pr'
the Supreme Judicial Court noted almost half a
century ago in Richards v, Forres~, supra at
552-554;

2024565112; # 4

See Guardianshio of ~ ~inor, 1 Mass. App. Ct.
392, 396 (1973). Parental unfitness and the
welfare of the child are "not separate and distinct,

(footnote continued)
for children to reside. And, in M.P. v. S.P., 5
Family Law ~orter, 2855 (N.J. Super. Ct. App.-
Div., l~) t e court rejected, as completely
speculative, the notion that the natural mother's
homosexual preference was destructive to the
welfare of her two daughters absent evidence.to
that effect. There was no evidence of any specific
instances of sexual misconduct by the mother or
evidence that she tried in any way to inculcate
the girls with her sexual attitudes.

In Smith v. Smith,S Family La~ Reporter,
2450 (Mich. Cir. Ct., 1979;, a Michigan court
recently held that lesbianism is no bar to the
granting of custody. The Court emphasized that it
is " ...the kind of care, the quality of care, the
love, security, affection, and consistency of
discipline" that a parent can give her children
that is important, not the parent's sexual orien-
cation per se. Id. at 2451.

See also, Asnling v. Ashling, 5 Famil! ~
Re1orter, 2976 (Oregon Ct. App., 1979); Mi ler v.
Mi 1er, 5 Family Law Reporter, 2302 (Mic~ Sup.
Ct., 197~);Armanini v. Armanini, 5 Family Law
Reporter, 2501 (N.Y. Sup. Ct., 1979); Whitehead v.
Black, 2 Family Law Reporter, 2594 (Maine Super.
Ct., 1976). -

PHOTOCOPY
PRESERVATION
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but cognate and connected." Littl,~ ~:iE.1~r~,

'4'supra at b ,J... -Similarly, the "best int"rests Ql

the chil~l" test alone is an insuffIcj.(~l1t basis for

separating .•I parent from her chi,ld, q~ilJot.l). ".

Walcott.. ~~!~ al: 255.

The Supreme .Judicial Court has e):plici tly

rejected th<: noti.on that parents 'Who have tempo-

rad.ly g:,ven up custody way be depLi"'ed of fut.ur,~

custody by reference l:0 the "best int,,?rl~sts"

standard. In Little Wanderers, ~p.!:~!a'C 639-640,.

the Court s"lid;

[~Je do not think [the Legislature)
m"'ilnt to allow fit parenl:S to t-e
de;)rived of their childr.en ..• Nor
h.,'\re we found any cases \,'here fit
p",rents who have voluntarily given
U];, temporary custody for ap?r()pri.~r.<::;
re:asons lost their children to
adoption by reference t.o the "bes!.
ir.,tel:ests" standard simply becaus'~
ar,other set of parents wns found
bE:tter qualified.

The SU1=,reme Judicial Court has also made i.t,

qui te cl.,:ar that a finding of unfi toes!'; lOay not he:

premised: a", here, on the lower court's distas.te

for the j:,ar",nt's lifestyle, In fust0::!l ?f. ~

Minor, M.,lSS, Adv. Sh, (l97~) 2099, 2107, the Co)U.:l't

stated:
[~,itate intervention is 'juetified
orJJ:: when paren ts are 5h£i~n tl,! Q.£
i~.capable of fulfilling t!.!~ir
d~:,!:ies as parents. This does 1I0t.
mE:.itn that the State is free to
i~trude upon families simply b~cause
tt,eir households fail to meet the

-11-
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ideals approved by the colllJIt',J.nJ:ty.
Neither does it authorize state
intervention simply bec,wse the
pdrents embrace ideologies or
l?.!1Esue li f e - s t \"1es ~~. :?:!f£ ::l.:Lt]!!J:':!:.
~~:!~l:age ~ ,Ra th e r, it. is j. n.c;.!.n~['tl~nt
up,.:\n the Sta.te to prove that the
parents suffer from "grievous
shQrtcomings or handicaps that
would put the child's welfare in
t' f .1 . 1 . 1-. h d" X/.,i" ilnll, ..y I!lJ..J.eu roue" ,'1" •. ;,.z.a'i.~.
(Emphasis added.) (citation', omitted).

The term::nat:icn of appellant's funaall},mt"ll ::i.ght

to eustacy solely because the lower eourt did no~
condone ter life style is clearly unconstitutional.
"Indeed .• afH.rmative sponsorship of p.>.:n.i.cu.1",'('

L' ,e.tUI.cal. • 'I' ,reJ,:i,glous J or pOll' t' ~a1 ')"] , Co f',. 1'"~ \". ••• \'. '-: _ • .l... t,:, , .::- •••1

thing \>ie. exp"':ct t.he StaLe not to .1Lt~mpr.. in a

society c:onstitutionally committed to thi?! ide.a 0'::

individ'-'ii.l li.berty and freedom oicha Lce." fl~~:U:"l.EJ~l
v. Baird. 47 U.S.L.W, 4969.4973 (2973).

V \.\'h:ll€, it is true that. tbJ", SC,H.'~Ill""nt I,',n;;
mad(, in the context of a G.t. c.ll<;' li2/'. "C"lre ;~!'1d
proteetien" proceeding, there is nc reason to
doubt it.~ al:plicability to this C,.SE~. Fin,!:., ,,\1ch
safeguarcs d.:i.rectly derive from the S..lpl~'ellle, Judidal
Court' 5 x'eccgnition of the fundam'.mt.al niltUI:<" of
the parer.t-child association and not from the
identity of the contestants ir. a ,~ustody sui.t. In
r: d f \ u' M Ad S., (.. "••('. ],] ••.:::J1:~!~~ S:...: L: !:.!..n~!.,f ass • v . !.l ' , .1~'f1 ) } _..!." •• I ,
Il!l n.l[, 8 "care and protection" case, the
Supreme .~udid.al Court stated thEt un.l:r" of its
decision Wa!5 equally applicable "to C'llStody disputes
invc>lvin~: hl1::;bands and wives or otJ:,er relatives Df
the chile.." Second, this is indeed a custody
disputel:.et'''''~en parent and the C()J:Il!i1cm','eal th.
Ms. Pateraud", is not in any way n~lau.d to appellant
a.nd t:he r'epll:t'tment of Public lJelf.are '.ilS an actiVE:
participiint in the trial below bec~us~ the Depar~IDent
was the ~egal custodian of the childr~n at that
time.

-12-
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Al though the lower cot:l't did pU.J:po::t to niake

detailed findings of fact, it is <l?p-2l:'ent f~of;1 the

cour.t's <leci.sion th,;,t appellant's ~:loll)')(;e;"lJali::y

~ se C!lus!,d the court to find her "unfit:" to

have cusl:ody of her natural childr,";). The 10l,.er

court IS !,refer.ence for a llwre cOlwenti.onal life-

style is simply an insuffici.ent ba~,i:; for its 'Jr.',ie;:

under th~ Constitution.

B. Ir. The Absence Of Evidence ;0') Support /1
Finding Of Dnfi tness, Th.: S"xual Prp.fe.~'-
eLce Of A ~at:ural Parent Is A Neutral
F~(:tor And Has No PresuJIlpti'.'E: (ffeet.

Prelllisi.ng its order on unsupported aSSluoptil)rd;

about le~.bia.nisUl, the lower court violated ;;'t~,

constitutionally compelled obligations to make
sped fie indi.vidual izec findings (;()nc~.n;ing un-

fitness ~nd established, contrary to law, 8 pre-
sumption of unfilness based upon the nie.ther I s

sexual pt.eference.

Witlout any evidence to support its eonclu-
sion, the lOl,;'er COurt concluded that' ... [A:

lesbian };ou:;€hold creates an e lemer!t <)f instabi.L: ty

that wouJd ad.versely effect Isic] !:he \~elfare eli

the children." At trial, there ."J$ no f'vicen.c<!

that !l.ppE!llant t s sexual preference hal, had or

would have any adverse impact on the children. In
fact, the expert testimony presented by all parti.es

was that se~:llal preference E!~;:~ was unre.1<:ted to

-13-



SE,~T !'i\':fOLEY, BOAC;I< ELIOT ;10- 484 ;10:53AM FOLEY. HOAG g, ELh>T-,

determi.nLng a parent's fitness an.d that the children

Wer.e cur ,en: Iy ernotionally heal thy ind 5table.

Lay witn~SSI!S all attested to the norma! relation-

ship bet'oIeen appellant and her child! ,m and Co ttll"

fact tha: appellant is a £i t and caring parent.

The lowe~ court, n011etheless, made nc :Einding an

her pres,~,nt fi tnes:::, but i,nstead made findings

relative to her sexual preference from which it
inferred a negative e~fect on her children. In 10

doing, the J.o\o,'er court violated it::, obligation t;)

detail the lq>ecific pa~ental "$hortC(}"l~.ngs or'

handicapn" that render the TJ,nul"al parCi:1t

I" d f M' M d 51 i,'."l"}'_usto y 0, :~~_.!!1~, ass. Av. ~l, J],

1130. The lower court' 5 decision fails to delIwt'l"

strate that "close attention has becn given th<~

evidence and that the necessity of removing the
child from his or her parents has been perSl.lilS Lv,~lJl

sho~m." ld, "Indeed., we believe that imporzant

personal riii;hts such as those inv,:>lve:::!\,II1f~n th.!~

. breakup (,f ;i family is threaten.,d, .i.~rrant,"n

1128. (Lmphasis added.)

HerE, not only did the lower COUEt fail to
k 'f" .. 'd l' d f'~' ,. .rea e SPC(~ lC Ina~v~ ua lze Inulcgs vOl: It d,:~"j

exactly the contrary of providing "aD extra mea5~re
elf ~:vider tLE-y protection" to a family relatiC'l1.ship

thr", ••tenl' d .;:i. t1:l breakup, Because then: '''aE; no

evidence to support its conclusion, trreonly
-14-
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explanatiOTl for the lower court' 5 del,:i~::lcn t() deny

a.ppellart c:t:stody .is that it applied a presuJ:~ptiOl1:

h,sbians are unfi t paren ts, The at u,mpt on tbe

part cf the lower court to give P!:f.'~",ilTIptive ef'f~'ct

to appellant's se.xual pr<:ferew2e is ,lm.i<lrrant:/~.(~,

ullal!tho!'i.ze':!~ and unconsti tutional. I t is all':o

directly cOQtrary to the holdings of the Supreme

Sh. (197;l) :1099, 2112, the coart hd,j tha t a

mother c')uld not be denied eustody or: the b"sis of

a findin; th"t she suffered from I!ll'::~ltal di.sordet':$

and waslncapable .::>f sound judgmer.t. As such

fi.ndings do aot establish u"fitnesl;. so appellan:::' s

s€lxual p::efe"::ence does not establish \lnfi tnes».

B(~CiIIJS(, substantial personal .~ibt!rt ies are :n

stake in ca"es where tennin ••tion of the p8Ir',"l"lt:-cn.ld

custody l'el,!tionship lS sought, the b';:rden of

proving ctnf.itrtess is on those who f::eek th.'lt tenltt.n,l-

tion. Tl,is is so under the decision! of the
Supl:eme .. udicial Court, the Supreme; C:')\'1!::t and

un.d~:t." th, sU./.tutes of the Commom •.'e"lt.'!.

con.stitut iOll" be shifted to the pareni: to prove
g/

her fitnf,ss ..'J "[TJhe COlUmonwealth :rn,3Y not ,;ttel:lpt:

.-- ••• __ •• w _

8/ The Supreme Co,lrt has r;,:;j~IC t,,,d th.e n<:oti(:.n
that Ihe state may force a natural pa~ent to bear
the burden (lj~ demonstrllting £itn(,~;s to have cu;~)tody,
In Stanley v .. !lli.noi~. 405 I;.S. 6.',,5, 6il8 (19'12)

(footnote cOltti.nued)
-15-
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to forc€~ thi'.' break up of a natural f,llllilyo;i thout

an affirnatlve showing of parental unfitness."
Cll5t~ :)f :~,!'lin,n:, Mass. Adv. Sh. (1979) 1111,

1124. It "",R5 error' for the lower C(lV:"t to us,e

appellant's sexual preference as the b.3;:.is [c'r

shifting to her the burder, of provi~lE blZr fitne!;;s.

The US" of a presua::ption is alsc directly

con Crary to the Supreme J\.ldicial C{)W; t I 5 CI.)ns i.s ['en t

cas'e by ,;a5" basil', with careful al::t,enti,:ln given

ot: the Q'!pal:;~menJ:. of Public Welfi:lE.~ to gi:>pen!5_~

\0,'1 th. f_on:;enr~.£ Aci')ption I Mass. Adv. Sh. 0.9 78)

2388" 2406; Custody' of A Minor. H,9~,5. Ad','. Sh,.

(1979) 1:.17: 1130.

The cle,ge, case-by-case attention to particular
and individltal facts; which gives t.:h~:In','e.: cour:;s

the flex.:.blU. ty in the ell,stody area t.:) ,~espond

fa.irly to de variety of situation~:: tha1: come

before them, is not merely a wise judicial pC/lie;,'

but is C(>fiS titu tionally cI)mpelled. ~')~_J~otiyCOf :6

----_.__ .,••..---
(fo('tnc te continued)

the COl'r:l: mad," it cle,gr that 111inc<is cOlll.d n';'t
justify <' statute requiring the state to take
custody (.f :l:Uegitimate children on the I,leath ()f

the mothr: r by affording the nat'lInt!, flther an
opportu.nj ty 't,o go through a,joption p::::!cf,C.(!dings in
'.,hleh he would hear the burden of demonstrat.inghis fitn(ss ..
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Minor, Mass, Adv. Sh. (1979) 1111', L,2~,; C:ustod',1 clf--,- ~-,_••...-_."." --

!:. ]:1inor, Molss. Ad\.!. Sh. (1979) 209'9, :U08.; P~,!:i!J!;~~l

of the ~!~:Q!!,~:~mentof public W€1f~':E:O:!:.2 Pi.2-l'~~

with Consen!,: ££ Ad~tioll, Mass. Adv. St., (l978}

2.388, 2406. The Supreme Judicial Co'un ha.s uniforl::!J.y

upheld t~e ,:onstitution&l validity of various
" h'ld 1" h G " "'01 .,:e 1 r emo--;:,a s ta tu tes, suc as . .I." c . .:,' S'),

G"L. c.119 l24, and G.t. c,210 !i3,. I"hid, have b','e:n

attacked on vagueness grounds, saying. "Standar~5
of mathe:natical precision are neicher p~ssjble nor
desirabI; il, this field.,.," Li s.~.~~,'.'~!:\~eE~:~1

sUE:ra at 646; Pe tit 1£)1;c f ;"he !2~2.~:!:!~r'~1~.!:0 f £~~t'.:!:~~~

Mass. Ad'!. :;b. (1978) 2388, 2406, The use of

brOi1d awl g.!.neral terms in thos<: &:tatutes is

facts of a particular case.
[l:jt is constitutionally demanded thaI: 8
j-ll.:ige exerci£:. the utlllOS t (;'ilre, ,fj:;;
df,monstrated through sp€cifLc and detai:Led
fi.ndings of fact, in nell1de~'ing OJ judgrc,,,nt
which deprives p"lrent:s cf child custod:."" ...

Custody of ,I, Mi.nor,Mas$. Adv. Sh, (1)7'3) 1111',

1118.

Ind'"ed, not only did the 10weT CDurt imper-

missibly shi.ft the burden to appellant to prove
her fi t:n,:ss, but even after. the ev:i.d€:H:e SHggF,! S t,;<1

tha t she lOa" "£1 t", the lowe r com::-L S t i. 11 denL"d

-17-
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her cust.:>dy of her children. ,:rne-l()\)et. court'"s

disr-egar:! (.,j' the evidence of appellant I s i1 tnEis~:

suggests th"t the lower court considl!.red aI:'pellcmt I s

sexual preference to be an insurmoun:able obstDcle
to her clll.i:lil for custody. The lo'.'er cml1:t not

01111' employ'~,d a presun:ption, but it i!ppears. tel

have employed an irrebut table Ollf~, "llld so ""as i •.•

error.
The Supreme Court has consistently disfavol'ed

irrebuttabl e presumptions and has founa thE:ll"l to

violate the due process clause in a variety of
contexts. ~~leveland v. Lafleur, 41.4 U. S, 632,

643-646 (1974) (striking down irr~butt.ble pre-
surnptiorJ that pregnancy beyond a c~rta1.n s.!:ag~!

c,l\lsed unfitness to teach); Ylandi~ Ii. ~li.ne., Id.2

U.S. 441, 4i,6 (1973) (striking down -irTeb\J.tt"lbl~!

pre.sumpt.ion that students are out of state re"ir.ients

for stat.e universi ty tuition purpose!;); Carri.lli,!!:~

v. ~ash, 380 U.S. 89, 96 (1965) (!;tr:Lking dOlo'll

irrebuttabl,~ presumption that serviC'~llien were

non-residents for franchise purpo~;eS.:' 'Such

presumption:;; violate clue process .:hen the basis

for the presumption is not necessarily true in
fact and the individual is denied his right to
challenge the factual basis of such a judicial or
legislati_ve determination.

-18-
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state to take custody of any illeiit~roaLe ~hild
upon the death of its n.tural mother a~d w~thDur

all<;lwing the putative father anoppo:::tl'mity t:o

prove hi s fi. t,Jess to be ,a eLlS tadi ",1 paren t. l'h~

Court held that the state stature, which created
an irreblltt!.,ble presumption that unm,"ni,.ed L,th,,~r5

the Due Prc:'ess Clause:

It may be, &5 the Statd insists, that
most ',lUDlarri-.:d fathers <tn~ UIH:ui tabl€,
arId neglectful parents. ,.1:,t't, all un-
~"I'r'r'ed f'''her~ are r,o'. 'r' '>h1'" C'"""'~'"lr'''w.,:, ••. ~. Q¥,." ~ ~ f, •. "" ".,1 ..•.. ~ ",,<;10""''''"15\. J:l

s'::::neare ~,holly :suited cO 1>,;1\10: .::\lstocly
of their children.

ld. at 654. The !?~_anley Ccurt held tb,at the

~clva'ntag' o'.r ~.~.'reS\llllpt;on . d~ -. . ~ ••as ~nat equ<l.ce

and that a l,lore individualized deten~.in,~ti,:::'[j~d',!\

father's cmopetence to care for hi.s [Ilildren was

the iL1po~t.allt interests of bo:.h jJ<i.::(;;l~:: and child. ,.

Educ •.•tio:\ v-- "

11 . • 280 ')" "'l~ ([(>3'2 \~~£~; -!_U:.!!.~:.~~v. J)o,n~ ' .~r •.• ~ ~ .•~ "-.. \' _:J, .. ~ .

The lO~.:"l~rcourt f s decision suffe.:r:s frQJ:nt.he

same inf:~rnr:.::.i.es a.s the laws struc:c dO~l:Il in St"nl,,~y_ ~_." -...•-
v. :t l1in!~"=-~ and CI.•vela.J}c Board ~~~.g:::ly.£.@..ti':?~l v

La,rIeut.. Th~, lower court made no :i.ndiv'~duali.z'f!d

-19-
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detenninath)r, as to appellant I s ti tn"s:s to bE: a

parent. It ignored evidence of appellant's fitness
anci, illstea~, relied on broad, negative concep-
tions of homosexual environments to preE.1l111e ;;

negative effect on appellant's children. To

deprive a p~rent of custody of h~r n£tural children
on such a b,lSis offends the reqtlir<~m~'nts that the

state has ti]e burden of demonstrating unfitness,
and that th" cm,rt make individuaL ..,:'2<J deter'llii~~..'.I-

the lower e<:mrt I s decision ,,'as not rcot€d in ::11",;

facts of this case, it violated i!.ppe:ila:nt's due

process rights and must be reversed.

II. ThE: Pn):bate Court Unjustifi".bl.y 1)iscrimi-
nat~d Against Appellant's COfwt:i':utionally
Protee:ed Parental Rights.
By :!et',nnining appellant to be \:inti t beca,we

of her s~xual preference, the lower court effectively
denied h~r equal protection of the laws. The

presumptLon that appellant \ooias unfit based sC'leJ.Y

.on the fact of lesbianism is an illlpe'::ln.issible

discrimi.lat:ion against homr,sexuals.

Und~r "qual protection analyo;is, ",'here f'..t!1Ca .•

mental iH.e::ests such as parental cw, :cody (,f 11

nati.lral ~hild are treated in a d:i,scr::im.i.:til.t<)];')'

manner, the state carries a heavy burde::1. of jus"

tifying the discrimination. The S';:';I,,~ IIlUSt shov.!

-20-
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th.it thi! cla.ssiiicati(>n involved ..~ h(ire, nOlllO-

sexual ,'to' (,pposed to hE,terosexu,d. p.lr.'ents

further,: a compelling state inten,st, ar.d is

closely tailored to effectuate legitima:e state
iuten:Sl s. Ca~.l v. Population ;S"'J:Y;'::::lLs_

Int~nai:~;;~'!l, 431 U.S. 678, 688 <IS'?]); S,an

AnJ2nio SC!lgol Dist;-ict v. Rodrj1,.!:!!.t~, ':,ll U,S, 1,

16-17 (973); Zablo<:k:i. v. RedhaiJ.'~.'~2£:~ d,t ]g2

( 1e'l 8) Sh' ..,... 3" f t' r (' .., " ,.,~ ') "4
-I ,; _(~r{.!££v .. 1..nomE!~on, "'j~ '~2J'" '.J.~i., C;..LJ'~ft:' ,

6? 8 (' 9" 9 )" BI . 40'" [" ,- ~"(l "l' J' 1"..,,: 1. ,: ,j ~ v. , wnste:lTI, ..' ,.;;" __~,., .' :',

342-343 (1972).

In thl.! ins tan t case, the 10,,",. r: ':O'Llrt'~. te,~ni.

nation of appellant's custodial righ':s is not
j',"stifie,d by any sigrlificant su.t" il\1:""n:st. The

state does have a legi tilllate intex'e:5I: pl;'otecl:ing

the welfan: ofillinor children by r<:m:)I.li.Lg the!!1

from unfit parents. t;:usto<!y o~0 Hi!,_'?~.l' Mass.

Ad\'. Sh. (1:::79) 1117, 1123-112/1; ~,I,l_S_L£:i~:QL ~
M. '" Ad Sh (19"'9' ?oq'~ 'J', 0'" P . ,-,!:l!:0 r. n: ass, .f". V. . I) w • _, •• • .J. _£.t:~:..!1;;;;::!.!

<:>f the ~~pa£t!llQ.ntcd PubIiE \,Jelf~,~ .t:~ ~!i:.,~E!:.!2~~'

w~tl:! Con~e~s t:<?, £.cogi<21!, Mass. Ad\'".. Sh. (1.978)

2388, 24)3. The legislative policy ',xpressed in

the vari)us child removal statutes embodies legt-
ti.mat,e i1te:;'ests which are wi thin tlv: pGI,eI' l~:ft:JH~

Sl:ate to implement:

.,' [Tjhe policy of this couDonwealth
[:ls] to direct its efforts, first, to
th.e strengthening and enC:(I'l) ::agei!l,e;l'~ 0 f
fam.ily life for the prot.ect.ion and ca:r,=

-21-
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d' chi Idren; , .. 8nd to pro,vi.de sttbst i i:.\,l b~
',,~lre of children only I,:her; the family
itself or the resources aV1il.bl@ to the
,t,;:mily are unable to pn;'vl<iethE, !l<oce:,;,-
!H::ry care and protection. t,) insul:e t1:w
l:::ghts of any child to sound healt,h atld
!lonnal physical, mental, 5:i:>iritucl.1 <lnd
moral development. Th.) PU','pose", is to
insure that the children of t.he Commor:-
.Ieal th are protected ag"ic,:", t the ha!1:Il:i'ul
effects resulting from the absence,
i.nability, inadequacy or d':,st.n.lctiv€:
behavior of parents or parent subst.i-
tutes, and to assure good Dubstitute
p~rental care in the event of the absence,
temporary 0, permanent inability or
unfitness of parents to pr(Nide care and
pl'otection for their children ..2/

How'eve!', the state's interes,1: :[1:: r",moving

children fr'),1ll the cus tody of "un.fi t" parents

supplies no justification for rell:lOvirg children

fl~om the eu:, lody of a homosexual pi.H'l'nt. lI"here

the evid ~nc" before the Im,'er COllrt kas lind i 5put~~d

that hOIlJo)se:;'Jality is not the equi'J<IJent of parental

unf.itnes;, I:he lower court's different 'creatln'mt

of '3.ppelLan1: on the ground of hOlllose:~;uality '.•as

illlp'~rmis:lib:,e ,

Equ:ll pJ~()tection analysis n;quil"~s " deter-

mination of whether the means used to achieve
--,-_ ...'~..~-
9/ Thi.s is the statement of policy I>'hi,;h

preceaes th,:, "care and protection" re~loval provL,i (ms
in G.L. r:. 11.9 91 and is the best l,ynt.l1esi" of tile
decision,,; 11:, the area of child custody. For
eX8Illple, this policy applies to adopt ion proc'"ed:ing",
Litl:lE:W,'md':rers, 367 Mass. 631, 6[,5 (l975;';
fet:tion on~)epartment: ?f Public. l#f:1K~I!~!,g l!.~JiB,I~}.:!~:!~
Wit.h Comen~, !2 ~d~tion, Mass. Adv. :Sh, 09hl)
:nmr,2'4C5':'"' lts appTicability to (;very prvceedi:rlg
in I>/hich a Illn,ural parent stands u;, 1010'(; custody
of her c}ildren is apparent.
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legitim~te ends are constitutionally defensible,

R dh 'I 388 (la~18.)'.v. ~~L. supra at 7

"

doubt that the m",ans the 10.7er cc<ut'"t us~~d to

t(,rmiIliite a:;,pellant's custody rights, namely, a

p~~ ~ findi.ng of unfitness, wa5: illl.p"'C11lissible,

W,! observe that the State registerl no
gil.in towards its declared goals 1.'nen it
sI=,para t es chil dren frol!l thiZ C'.lS roily c,f
fit parents. Indeed, if St anley is a
fit father, the State spit~s its own
articulated goals when it. IH;edlessl:i
s'~parates him from his f;ll!li:Ly.

1d, at 6)2-(i~)3, That observation ';Jas echoed i:l

Li~t1e iV,md~u~:

["Je do not think [the legislature]
meant to allow fit parents to be dep~ived
of their children .. '.

ld, at 6:\9.

In ,;um, the lower court's dE~dsi':>rI reflect::> a

classificati:m dral.'Tl "with an evil eYE' and .an

unequal bane", mor.ivated by a "f€,~<Ling of lIntipad,y

UB U.S. 351;, 373-374 (1886); Ski!!Il.!'E v., Okj~t9.l:!!.:~.

~pra at 541 (1942), \{hen~ there ~;'t'S 1,0 evid;~'l(>';,

to penni ttl,,; lower court to conne,~t dlE' .;ei. ii.ll~'~

of the cl.ild with appellant's fitnesi .~ a parenL
resul tin~ from her sexual prefer€.n,:e, rl'1f.' 101"o:l;

court siuply discriminated against hee. Iht.s

discrimil',ato::'y act denied appellant t',ie '.'qlJ;.J.

protecticn of the law and should be reversed.
-23-
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For the reasons stated above, this case ohould
be remanded for rehearing under the constituti,onally
r'~q-c:ired st.andards.

Respectful:l,r sl.lbDlJ: tt:€,d
for the Civil Libertie~
Union of J1assachusett,~;
as amiclJs curiEle ~

John H. Helm
Sa.ndra L. Lyncb
Stefanie D, Cantor
Foley. fl<:,~,g 6, Elio!:
Ten Post Office Square
Boston, M&&sachusetts 02109

J'.)hn Rei'1sttdn
Civil Lii)erties Union
of Mas:;ac];,:J51 t ts

47 l';inte~ Street
Boston, ilaSHiicnuSetts 02108
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