FOIA Number:  2013-0670-F

FOIA
MARKER

This is not a textual record. This is used as an
administrative marker by the William J. Clinton
Presidential Library Staff.

Collection/Record Group: Clinton Presidential Records
Subgroup/Office of Origin:  Counsel Office

Series/Staff Member: Victoria Radd

Subseries;

OA/ID Number:
FolderID:

Folder Title:
Sandra Lynch CA1-MA [Court of Appeals for the 1st Circuit-Massachusetts] Forms [2]

Row: Section: Position:

116 2 3




Withdrawal/Redaction Sheet
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
001. form SSN (Partial); DOB (Partial); POB (Partial); Medical (Partial} (3 08/04/1994  P6/b(6)
pages)
002. memo Stacy Reynolds to Victoria Radd re: Results of interview with Sandra 09/09/1994  P6/b(6)

Lea Lynch, Candidate (2 pages)

003, form re: Office of the Counsel to the President interview with Sandra Lynch,  09/08/1994 P6/b(6)
Candidate (8 pages)

COLLECTION:
Clinton Presidential Records
Counsel Office
Victoria Radd
OA/Box Number: 4961
FOLDER TITLE:
Sandra Lynch CA1-MA [Court of Appeals for the 1st Circuit - Massachusetts] Forms [2]
2013-0670-F
_jml013
RESTRICTION CODES
Presidential Records Act - |44 U.S.C, 2204(a)}] Freedom of Information Act - {5 U.S.C, 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information |(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] b{(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b)}{(2) of the FOLA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [(b)(3} of the FOIA]
financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b){4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA| b(6) Release would constitute a elearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b){6) of the FOIA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA)
PRM. Personal record misfile defined in accordance with 44 U.S.C, b(%) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA|

RR. Document will be reviewed upon request.



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
001. form SSN (Partial); DOB (Partial); POB (Partial); Medical (Partial) (3 08/04/1994  P6/b(6)
pages)
COLLECTION:

Clinton Presidential Records
Counsel Office

Victoria Radd
OA/Box Number: 4961
FOLDER TITLE:
Sandra Lynch CA1-MA [Court of Appeals for the 1st Circuit - Massachusetts] Forms [2]
2013-0670-F
jm1013
RESTRICTION CODES
Presidential Records Act - [44 US.C. 2204(a)] Freedom of Information Act - [5 U.S.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b(1} National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA] - b(2} Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA] an agency [(b}2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3} Release would violate a Federal statute [(b)(3) of the FOIA]
financial information [(a}{4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
P5 Release would disclose confidential advice between the President information [(b)(4) of the FOIA]
and his advisors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b}{6) of the FOLA]
personal privacy [(a)(6) of the PRA] b(7) Release would disclose information compiled for law enforcement
purposes [(b){7) of the FOIA]
C. Closed in accordance with restrictions contained in donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b}X8) of the FOIA]
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b}(9) of the FOILA]

RR. Document will be reviewed upon request.



ABA

LAWYER

PERBONAL DATA QUESTIONNAIRE

In answering these questions, please

use letter size paper.

Repeat each question and place your answer immediately beneath

it.

To expedite matters, send in your completed Questionnaire as

soon as possible, since it is a prerequisite for the usual

process of investigation.

[ ool]

zip codes, telephone numbers

if associated.)

If so, give date and

1. Full name and social security number.
Sandra Lea Lynch - S.S. | (o))
2. Office and home addresses,
and area codes. (Name of law firm,
Office: Foley, Hoag & Eliot
One Post Office Square
Boston, MA 02109
617-482-1390 Ext. 5031
Home: 69 Naples Road
Brookline, MA 02146
617=-277-5942
Bearcamp Pond
Sandwich, New Hampshire
603-284-6835
3. Date and place of birth.
{b)(6)
4, Are you a naturalized citizen?
place of naturalization.
No.
5. Family status:

a.

maiden name,

I was married on October 13,

Bowman, Jr.

Have you ever been married?
of marriage and spouse’s full name,
if applicable,

state the date
including

If so,

1973 to John Edwin



b. Have you been divorced? If so, give particulars,
including the date, the name of the moving party,
the number of the case, the court, and the
grounds. Give the name and current address of any
former spouse(s).

I am divorced. The Divorce Agreement and Judgment
of Decree Nisi were entered on September 2, 1992
and the divorce became final on December 2, 1992.
Each party moved for divorce in the Probate Court
for Middlesex County, Massachusetts. The case
numbers were 91D1281-D1&D2. John Edwin Bowman,
Jr.’s current address is 10 Still Street,
Brookline, Massachusetts 02146.

c. Names of your children, with age, address and
present occupation of each.

Stephen Lynch Bowman, age 11
69 Naples Road

Brookline, MA 02146

Student

Have you had any military service? If so, give dates,
branch of service, rank or rate, serial number, present
status, and type of discharge, if applicable.

No.

List each college and law school you attended,
including dates of attendance, the degrees awarded and,
if you left any institution without receiving a degree,
the reason for leaving.

Boston University Law School, Boston, Massachusetts.
September, 1968 - June 1971, J.D. cum laude, June,
1971.

Wellesley College, Wellesley, Massachusetts.
September 1964 - June 1968, A.B. in Philosophy, June,
1968. -

List all courts in which you have been admitted to
practice, with dates of admission. Give the same
information for administrative bodies which require
special admission to practice.

Commonwealth of Massachusetts (1971).

United States Supreme Court (1974).



United States District Courts, District of
Massachusetts (1973) and District of Rhode Island
(1980) .

United States Court of Appeals for the First Circuit
(1974} .

I have been admitted pro hac vice in New Hampshire,
both state and federal court and, I believe, before the
Federal Energy Regulatory Commission.

Describe chronologically your law practice and
experience after your graduation from law school,
including:

a. whether you served as clerk to a judge and, if so,
the name of the judge, the court, and the dates of
the period you were a clerk.

b. whether you practiced alone and, if so, the
addresses and the dates.

C. the dates, names and addresses of law firms or
offices, companies or governmental agencies with
which you have been connected, the nature of your
connection with each, and the names, addresses and
current telephone numbers for individuals who have
direct personal knowledge about your work at such
law firm, company or governmental agency.

d. any other relevant particulars.
Summer Summer Clerk, Boston Legal Assistance Project
1971 Judge Patrick J. King, Superior Court,

1112 New Courthouse, Boston, MA 02109.
617-725-8148, FAX 617-725-8137

1971-1973 Law clerk, Chief Judge Raymond J. Pettine,
U.S. District Court, District of Rhode
Island, One Exchange Terrace, Providence,
Rhode Island, 02903, 401-528-5195.

1973-1974 Assistant Attorney General, Government
Bureau, Commonwealth of Massachusetts.
Walter Howard Mayo, Esq., former Chief
of Government Division, Casner & Edwards,
One Federal St., Boston, MA 02110
617-426-5900, FAX 617-426-8810

Instructor in Legal Writing, Boston
University Law School. Prof. Tamar Frankel,
Boston University School of Law,
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10.

765 Commonwealth Avenue, Boston, MA 02215.
617-353-4256, FAX 617-353-3077.

1974-1978 General Counsel, Massachusetts Department of -

Education. Rhoda Schneider, Esqg., General
Counsel, Mass. Dept. of Education, 350 Main
St., Malden, MA 02148. 617-388-3300,

FAX 617-338-3396. Edward G. Phillips,
former Chairman, Mass. Board of Education,
The New England, 501 Boylston Street, Bostoen,
Mass., 02116, 617-578-2627, FAX 617-578-3776.

1978 to Foley, Hoag & Eliot, One Post Office Square,
present Boston, Mass. 02109, Partner (1982),

Past head of Litigation Department, Pro Bono
Coordinator, Professional Responsibility
Committee. Michael B. Keating, Esqg.,

David B. Ellis, Esq., Foley, Hoag & Eliot,
617-482-1390, FAX 617-482-7347.

What has keen the general éharacter of your
practice, dividing it into periods with dates, if
its character has changed over the years.

Describe your typical clients, and mention the
areas, 1if any, in which you have specialized.

1978 — 1994

Large firm litigation practice with specialties in
environmental and employment litigation and large,
complex litigation. I have represented companies,
both large (e.g. Polaroid) and small (e.qg.
Brokerage Concepts) as well as individuals. T
have also represented entities such as the
Massachusetts Turnpike Authority, the
Massachusetts Division of Capital Planning and
Operation, the Pension Plans of Public Service
Company of New Hampshire and of Cabot Corporation,
and the Commission on Judicial Conduct. I
represent plaintiffs and defendants, but more
typically, defendants. Sometimes I handle cases
alone; more frequently, I have others working
under my supervision.

1974 - 1978

Represented Massachusetts Board and Commissioner
of Education in school desegregation, special
education, transitional bilingual education and
other education related cases. Ran law office of
five attorneys.
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1973 - 1974

Represented state agencies in my capacity as
Assistant Attorney General. Constitutional law
issues predominated. :

1971 - 1973

' Law clerk to United States District Court Judge

With

Raymond J. Pettine.
reépect to the last 5 vears:

Did you appear in court regularly, occasionally or
not at all? If the frequency of your appearances
in court has varied during this period, describe
each such variance, giving the dates thereof.

I appeared regularly in court several times a
month except during the period when I was Boston
Bar President, when the appearances were less
frequent. Please see response to No. 12.

What percentage of these appearances was in:

1) Federal courts.
2) State courts of record.
3) Other courts.

The majority of my cases have been in federal
court, but the frequency of appearances varied
between state and federal court from year to year.

What percentage of your litigation was:

1) civil.
2) Criminal.

Entirely civil.

State the number of cases you tried to verdict or
judgment (rather than settled) in courts of
record, indicating whether you were sole counsel,
chief counsel or associate counsel.

Excluding cases I won on summary judgment or
motion to dismiss (of which there are many), and
including evidentiary remedial proceedings and
preliminary injunction hearings, the answer is in
the range of 15 cases. One trial involved three
consolidated cases and a class action lasting
about two months, another involved trial
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proceedings over nine months resulting in a jury
verdict. There were numerous remedial hearings,
orders, and appeals in the school cases. I was
sole counsel in two cases, an associate in two. T
was trial counsel with J. Harold Flannery playing
lead counsel on the two month trial and Michael
Keating as lead counsel in the nine month trial.

I was lead counsel, assisted by others, on the
remaining cases. I have also tried another case
to an arbitrator.

e. What percentage of these trials was:

1) Jury.
2) Non-jury.

Only one was a jury trial. Anderson v. W.R.
Grace, which took place from January to September
1986, and involved more than 29 plaintiffs. I was
trial counsel with Michael Keating, who had the
lead counsel role. I have prepared other jury
trials which settled on the eve of trial,
including the New Bedford Harbor contamination
case.

f. If you believe the responses 11l(a) through 11(e)
do not reflect your experience, please describe
any experience which you consider the equivalent
of trial experience.

As noted above, I have won many cases on
dispositive motion. I have settled many cases
after significant discovery or as trial neared.
An example is a case I handled for a young woman
who was raped by her boss after a company
function. In addition, I have defended against a
major multi-year grand jury investigation which
resulted in a decision not to prosecute. I also
worked with state police when I was in government
in a major criminal investigation which resulted
in a number of convictions.

I have also twice been a master and an arbitrator,
taking evidence and hearing witnesses. I
frequently teach in trial advocacy courses.

12. Summarize your experience in court prior to the last 5
years, indicating as to that period:

a. whether your appearances in court were more or
less frequent.
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any significant changes in the percentages stated
in your answers to question 11(bk), (c) and (e).

any significant changes in the number of cases per
year you tried to verdict or judgment (rather than
settled) in courts of record as sole counsel,
chief counsel or associate counsel.

1978 -~ 1994

The frequency of my court appearances has varied
over time. In 1986, I was involved in a massive -
federal court jury trial for the first nine months
of the year involving 29 plaintiffs., In 1982 I
spent almost two months in a trial in federal
court. Until I became involved in the leadership
of the Boston Bar in the last five years, I was in
court frequently, on motion practice, for
hearings, conferences, arguments. When not on
trial, I was usually in court several times
monthly. As I became more senior, with others
working under me, and more involved in leadership
in the Boston Bar Association, I went to court
less frequently. The majority of my practice has
been in federal court; the precise percentages
vary with the mix of my caseload. Most of the
caseload was civil, but there was one complex
federal criminal grand jury matter which lasted
more than a year. During that time, the criminal
matter predominated.

1974 - 1978

I was often in court several times a week, with
the vast majority of my work being in federal
court. Most of the cases were civil, but I
handled one major criminal investigation.

1973 = 1974

I was often in court several times a week. My
practice was almost evenly divided between federal
and state, with perhaps slightly more time in the
Supreme Judicial Court of Massachusetts. All of
my work was civil litigation.

Describe 10 of the most significant litigated matters,

or matters that would be representative of your
litigation experience, which you personally handled and

give the citations, if the cases were reported. Give a
capsule summary of the substance of each case, and a

succinct statement of what you believe to be the
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particular significance of the case. Identify the
party or parties whom you represented; describe in
detail the nature of your participation in the
litigation and the final disposition of the case. Also
state as to each case, (a) the dates of the trial
period or periods, (b) the name of the court and the
judge before whom the case was tried, (c) the
individual name, address and telephone numbers of co-
counsel and of counsel for each of the other parties.

1. Massachusetts Turnpike Authority v. F.IL.. Roberts,

Exxon, Mobil and Canadian/Oxy (1991-1994) (Suffolk
Superior Civil Action No. 90-2795) (Gordon

Doerfer, J.)

Represented as lead counsel plaintiff Mass. Turnpike
Authority against o0il companies who had leased and
contaminated service areas along Turnpike since 1956,
seeking to recover assessment, clean up, response costs
and damages for contamination in excess of $10 million.
I won a summary Jjudgment motion on a key indemnity
point. The parties agreed to go to ADR to reduce costs
of litigation and expedite rescolution. This resulted
in agreements in 1993, approved by the court, under
which the o0il companies are cleaning up the ten sites.

Counsel for Mobil Robert M. Gault, Esq.
Mintz, Levin, Cohn, Ferris, Glovsky
and Popeo, P.C.
One Financial Center
Boston, Mass. 02111
617-542-6000
FAX 617-542-2241

Counsel for Harold Hestnes, Esdg.
Canadian/Oxy . Hale & Dorr
60 State Street
Boston, MA (02109
617-526-6000
FAX 617-526-5000

Counsel for Exxon Ralph T. Lepore, III, Esdq.
Michael A. Leon, Esg.
Warner & Stackpole
75 State Street
Boston, MA 02109
617-951-9000
FAX 617-951-9151

Counsel for  Thomas F. Holt, Esg.
F.L. Roberts Kirkpatrick & Lockhart
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One International Place
Boston, MA 02110
617-261-3100

FAX 617-261-3175

2. Reebok International v. Design Continuum, Inc.,
{(Suffolk Superior No. 91-4858-~B) (1991} (Botsford,
J.)

Reebok developed and owns the highly successful THE
PUMP™ technology. In July 1991, Reebok learned that
Spalding introduced an inflatable baseball glove at a
trade show. Because the glove appeared to have used
Reebok’s technology, Reebok sued Spalding in Illinois
and Design Continuum ("DC") in Massachusetts, seeking
preliminary injunctive relief. I represented Reebok as
lead counsel in Massachusetts, alleging DC, which had
provided design services to Reebok in developing THE
PUMP™ under a strict confidentiality and proprietary
information agreement, had violated the agreement,
unlawfully used and misappropriated Reebok’s trade
secrets and confidential information, and engaged- in
unfair and deceptive trade practices. 1In a very
swiftly moving case, there was a full preliminary
injunction hearing about two weeks after the complaint
was filed. While the preliminary injunction motion was
under advisement, the parties stipulated to certain
relief and later resolved the case by agreement.

Counsel for

Design Continuum Robert Weinstein, Esdg.
Kassler & Feuer
101 Arch Street
Boston, MA 02110
617-439-3800
FAX 617-439-0060

Counsel for

Reebok in related

action Sheri J. Engelken
Kirkland & Ellis
200 East Randolph Drive
Chicago, Illinois 60601
312-861-2432
FAX 312-861-2200

3. In the Matter of Joseph S. Mitchell (S.J.C. 1992)
Docket No. OE-088 (Justice Herbert Wilkins,

Supreme Judicial Court) (1989-1992)

I was appointed by the Supreme Judicial Court as
Special Counsel to the Judicial Conduct Commission to
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prosecute disciplinary charges against Superior Court
Judge Joseph S. Mitchell. We first obtained an
agreement from Judge Mitchell and then filed further
proceedings when the agreement was violated. The
Commission sought his removal from the bench. Judge
Mitchell, after proceedings, took early retirement.

Counsel for J. Albert Johnson, Esq.
Mitchell Thomas May, Esq.
Johnson, Mee & May
Charles River Park
g8 Whittier Place, 1K
Boston, MA 02114
617-227-8900
FAX 617-227-3756

4. Korb v. Raytheon, 410 Mass. 581 (1991) (Superior
Court Judge Hallisey (1989 - 1991)

Successfully represented Raytheon as lead counsel in
trial court and on appeal in action by a former company
Vice President who had been terminated after he made
statements at press conference critical of employer’s
biggest customers at Department of Defense and contrary
to employer’s interest. Korb, represented by Civil
Liberties Union, claimed the termination violated his
free speech rights under Mass. Civil Rights Act
("MCRA"). I raised the issue of First Amendment limits
on use of state power (through MCRA) to force defendant
to associate with speech with which it disagreed. The
SJC affirmed dismissal of his case.

Case had originally been removed to federal court
because Korb’s complaint alleged his First Amendment
rights had been violated. Reaching a novel question,
the district court held that an action brought under
the MCRA in the private free speech context involving
competing claims for First Amendment protection did not
raise a federal question. Korb v. Raytheon, 707 F.
Supp. 63 (D. Mass. 1989) (Woodlock, J.).

Counsel for Jonathan Shapiro, Esq.
Korb Stern, Shapiro, Rosenfeld &
Weissberg

80 Boylston Street, Suite 910
Boston, MA 02116
617-542-0663

FAX 617-451-0139

Counsel for amicus James M. Shannon, Esd.
Attorney General former Attorney General
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of Massachusetts National Fire Protection Assoc.
Batterymarch Park
Quincy, MA 02169
617-984-7255
FAX 617-770-0200

5. Gene Trak v. Roche Diagnostic Systems, Inc.
(Middlesex Sup. Ct. (C.A. No. 89-3266) (White, J.)

(Mass. Appeals Ct. No. 89-J496) (Dreben, J.)

As lead counsel, successfully defeated at trial court
and on appeal attempt to enforce non-compete agreement
against my client Roche, who hired scientist to help
develop DNA/RNA diagnostic test kits based on
Polymerase Chain Reaction (PCR technology). This
technology would enable hospitals to quickly diagnose
diseases such as AIDS and possibly save lives by
shortening the time to diagnosis. Case presented
issues of freedom of scientist to leave work on one
patented technology he believed would fail in order to
work on only technology he believed would succeed
(PCR). Legal issues involved interplay between the
public disclosure policies of patent law and
confidentiality policies of trade secret/non-compete
law. Case involved explaining in simple terms highly
technical scientific concepts. I obtained affidavits
from Mass. Dept. of Public Health and a Nobel Laureate
on the severely adverse public policy impact of
enforcing a non-compete agreement in this arena.

Counsel for Gene Trak
' Douglas Seaver, Esqg.
Warner & Stackpole
75 State Street
Boston, MA 02109
617-951-9000
FA¥ 617-951-9151

Counsel for co-defendant Dr. Lawrie
David Angueira, Esq.
Bowditch & Dewey
161 Worcester RA.
Framingham, MA 01701
508-879-5700
FAX 508-872-1492

6. Anderson v. Cryovac, Inc. (U.S. Dist. Ct. D.
Mass.) (Docket No. C.A. 82-16728) (Skinner, J.)
(1983 - 1986)

Trial counsel along with Michael Keating, who was lead
counsel, to W.R. Grace in lengthy jury trial in Woburn
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Toxic Tort Case. Families and individuals, twenty-nine
plaintiffs, sued, claiming leukemia in their children”
had been caused by chemicals in drinking water, and
that drinking water wells had been contaminated by
movement in groundwater of chemicals from defendants.
The Court divided this massive case into four separate
trial phases. The first phase of case involved trial
proceedings from January through September 1986, before
a federal court jury on complex issues of hydrogeology
and causation of contamination in wells. The jury
verdict against Grace was vacated because the jury
interrogatories were inconsistent. The case then
settled.

In the face of enormous publicity threatening the
ability to find an impartial jury, the trial court had
issued protective orders prohibiting disclosure of
information obtained through discovery except, as
needed, to public health and environmental officials.
The Boston Globe challenged the orders, asserting there
was a public right of access to such materials. The
trial court’s orders were upheld on appeal. Anderson
v. Cryovac, 805 F.2d 1 (1st Cir. 1986).

Counsel for plaintiffs
Jan Schlichtmann, Esqg.
Marketplace Center
200 State Street
Boston, MA (02109
617-439-9567
FAX 617-439-4434

Counsel for co-defendant

Beatrice Food
Jerome Facher, Esqg.
Neil Jacobs, Esq.
Hale & Dorr
60 State Street
Boston, MA (02109
617-526-6000
FAX 617-526-5000

Co-counsel for Grace on Globe’s appeal

Prof. Henry Monaghan

Columbia University Law School
435 West 116th Street

New York, New York 10027
212-854-2644
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7. Robinson v. Polaroid Corp., 567 F. Supp. 122 (D.
Mass. 1983) (Skinner, J.), aff’d, 732 F.2d 1010
(1984)

Trial, almost two months long, in three related class
action employment cases against my client Polaroid.
Plaintiffs asserted that race discrimination motivated
the layoffs of black exempt and non-exempt employees.
Defense was that: (1) hourly layoffs were seniority
based and, (2) as to salaried employees, Polaroid was
an exemplary affirmative action employer who took risks
in hiring, risks that could not continue in terms of
poor performance in time of layoff and that (3)
statistical evidence showed no disproportionate impact.
Defendants’ verdict was affirmed on appeal. Legal
issues on appeal involved interplay between disparate
impact and discriminatory treatment analyses.

Counsel for Plaintiff -

Jonathan Shapiro, Esq.

Stern, Shapiro, Rosenfeld
& Weissberg

80 Boylston Street

Suite 910

Boston, MA (02116

617-542-0663

FAX 617-451-0139

8. Spencer Companies, Inc. v. Agency Rent A Car, 542
F. Supp. 237 (D. Mass. 1982) (Skinner, J.) and
Agency Rent A Car v, Connolly, 542 F. Supp. 231
(D. Mass. 1982) (Skinner, J.), vacated and
remanded, 686 F.2d 1029 (1st Cir. 1982)

In related litigations, our client Spencer, a local
shoe company successfully fought off a greenmail and
then take-over attempt by a corporate raider. We
convinced the First Circuit that a state statute and
regulatory order thereunder forbidding the raider from
purchasing more stock were not preempted by the
Williams Act, to require abstention, and to vacate an
injunction issued by the district court against
enforcement of the state anti-take over statute. The
district court had held the statute unconstitutional as
an impermissible burden on interstate commerce and
declined to abstain. I was an associate for most of
the case,

We also convinced the District Court that Agency had

violated the provisions of the Williams Act and so it
preliminarily enjoined Agency’s tender offer.
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Counsel for Agency: Mark Michelson, Esq.
Choate, Hall & Stewart
53 State Street
Exchange Place
Boston, Mass. 02109
617-227-5020

Robert Rothberg, Esqg.
now General Counsel,
Cabot Corporation

75 State Street
Boston, MA 02109
617-345-0100

9, Baird v. Bellotti, 443 U.s. 622 (1979)
Planned Parenthood League of Massachusetts v.
Bellotti, 641 F.2d 1006 (1st Cir. 1980), revs’qg in

part and aff’q in part 499 F. Supp 215 (D. Mass.
1980) (J. Mazzone)

My firm accepted pro bono cases on behalf of Planned
Parenthood League of Massachusetts challenging a
Massachusetts statute as unduly burdening access to
abortions. The U.S. Supreme Court invalidated the
statute. The legislature amended the statute and the
First Circuit held portions of the new statute invalid
as undue burdens. I was an associate on the cases.

Counsel for Defendant
Garrick F. Cole, Esq.
Smith, Duggan & Johnson
One Center Plaza
Boston, MA 02108
617-248-1900
FAX 617-248-9320

Counsel for Plaintiff:
Joseph J. Balliro, Esqg.
Balliro, Mondano & Balliro, P.C.
3 Arlington Street
Boston, MA 02116
617-227-5822
FAX 617-437-1187

10, Boston School Desegregation Case: Morgan V.
Kerrigan, 388 F. Supp. 581 (D. Mass. 1975), aff’d,
Morgan v. Kerrigan, 401 F. Supp. 216 (D. Mass.
1974), denial of stay, 523 F.2d 917, aff’d, 530
F.2d 401 (1st Cir.), cert. denied, 426 U.S. 935
(1976) (remedial plan); Morgan v. Kerrigan, 409 F.
Supp. 141 (D. Mass. 1975) (D. Mass. 1974), aff’d,
sub nom. Morgan v. McDonough 540 F.2d 527 (1lst
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Cir. 1976), cert. denied, 429 U.S. 1042
(receivership of South Boston High School).
(Garrity, J.)

From 1974 to 1978, I was counsel to the Massachusetts
Board of Education. My client was a defendant in the
Boston school desegregation case along with the Boston
School Committee. The Board of Education was held not
to have violated plaintiffs’ rights. I was involved in
several appeals to the First Circuit and to the U.S.
Supreme Court in addition to several times weekly
sessions with the trial court.

Counsel for School Committee
Douglas Woodlock
(now U.S. District Court
Judge) _
U.S. District Court,
John W. McCormack POCH
Boston, MA 02109
617-223-9293
FAX 617-223-9096

Marshall Simonds, Esq.
Goodwin, Procter & Hoar
Exchange Place

Boston, MA 02109
617-570-1000

FAX 617-693-1195

James J. Sullivan, Esq.
DiMento & Sullivan

100 State Street
Boston, MA 02109
617-523-5253

FAX 617-523-4793

Counsel for state L. Scott Harshbarger
now Attorney General of
Massachusetts
One Ashburton Place
Boston, MA
617-727-2200 ext. 2042
FAX 617-727-3251

Counsel for plaintiffs
J. Harold Flannery, Jr.
(now Superior Court
Judge)
New Courthouse
Boston, MA 02108
617-725-8130
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FAX 617-725-8137

Eric VanLoon, Esq.
Endispute, Inc.

73 Tremont Street
Boston, MA 02108
617-228-0200

FAX 617-228-0222

Counsel for Intervenor

Home and School Association
Thayer Fremont-Smith
(now Superior Court
Judge) :
Superior Cour
New Court House
Boston, MA 02108
617-725-8148
FAX 617-725-8137

For Intervenor Boston Teachers’ Union
John F. McMahon, Esqg.
Angoff, Goldman, Manning, Pyle,
Wanger, & Hiatt, P.C.
24 School Street
Boston, MA 02108
617-723-5500
FAX 617-742-1015

For Intervenor School Administrators
Richard Coleman, Esqg.
Segal, Roitman & Coleman
11 Beacon Street
Boston, MA 02109
617-742-0208
FAX 617-742-2187

Counsel for Intervenor El Committee
Carolyn Playter, Esq.
Kehoe, Doyle, Playter & Novick
20 Winthrop Square
Boston, MA 02110
617-338-0070
FAX 617-338-2160

For Intervenor City of Boston and Mayor
Marilyn Sticklor, Esqg.
Goulston & Storrs, P.C.
400 Atlantic Avenue
Boston, MA 02110
617-482-1776
FAX 617-574-4112
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14.

15.

16.

17.

a. Have you ever held judicial office? If so, give
dates and details, including the courts involved,
whether elected or appointed, periods of service,
and a description of the jurisdiction of each of
such courts with any limitations upon the
jurisdiction of each court.

No.

b. have you ever held public office other than
judicial office? If so, give details, including
the office involved, whether elected or appointed,
and the length of your service, giving dates.

1971-1973 Law Clerk to Chief Justice Raymond J.
Pettine, U.S. District Court, District
of Rhode Island

1973-1974 Assistant Attorney General, Commonwealth
of Massachusetts

1974-1978 General Counsel, Massachusetts
Department of Education

Please also see Exhibit A.
Have you ever been an unsuccessful candidate for
elective, judicial or other public office? If so, give
details, including dates.

No.

Have you ever been engaged in any occupation, business
or profession other than the practice of law or holding
judicial or other public office? If so, give details,
including dates.

No.

Are you now an officer or director or otherwise engaged
in the management of any business enterprise?

No.

a. If so, gives details, including the name of the
enterprise, the nature of the business, the title
or other description of your position, the nature
of your duties and the term of your service.

b. Is it your intention to resign such positions and

withdraw from any participation in the management

17



18.

19.

20.

21.

of any such enterprises if you are nominated and
confirmed? If not, give reasons.

Have you ever been arrested, charged or held by
federal, state or other law enforcement authorities for
violation of any federal law or regulation, state law
or regulation, or county or municipal law, regulation
or ordinance? If so, give details. Do not include
traffic violations for which a fine of $100.00 or less
was imposed.

No.

Have you, to your knowledge, ever been under federal,
state or local investigation for possible violation of
a criminal statute? If so, give particulars.

No.

Has a tax lien or other collection procedure ever been
instituted against you by federal, state or local
authorities? If so, give particulars.

No.

a. Have you ever been sued by a client? If so, give
particulars.

I have never been sued by a client. My law firm
has been sued for actions done by others and I may
have been named as a defendant in some of those
cases along with the other partners of the firm.

b. Describe any claim or lawsuit which alleged an act
or omission by you as a lawyer.

None.

c. Have you ever been sanctioned pursuant to Rule 11
or pursuant to any other federal, state or local
rule?

No. However, in Spencer v. Agency, the trial
judge found Spencer had not complied with the
terms of a protective order in asking questions at
a deposition, held that was civil contempt and
ordered the payment of Agency’s counsel fees on
the motion, saying that was the only harm Agency
had suffered. I was an associate on the case at
the time of the actions. All Spencer lawyers on
the case, including me, wrote a letter of apology
to the court, saying there had been a good faith

18



22.

23.

belief there was compliance with the court’s .order
and no intention not to comply.

Have you ever been a party or otherwise involved in any
other legal proceedings? If so, give the particulars.
Do not list proceedings in which you were merely a
guardian ad litem or stakehcolder. Include all legal
proceedings in which you were a party in interest,
testified as a witness, were named as co-conspirator or
a co-respondent, and any grand jury investigation in
which you figured as a subject, or in which you
appeared as a witness.

I was a party in my diverce. Other than that, my law
firm has from time to time brought suits to recover
fees and I may have been named as a party in that
capacity. I once testified in a fee collection case
for my law firm that services had been rendered. That
was Heoffman v. Van_Gorder, U.S. District Court, D.
Mass. Civ., Action 81-288K.

Have you ever been disciplined or cited for a breach of
ethics or unprofessional conduct by, or, to your
knowledge, been the subject of a complaint to, any
court, administrative agency, bar association,
disciplinary committee, or other professional group?

If so, give the particulars.




(bi)(6)

25.

26.

Furnish as least 5 examples of legal articles, books,
briefs or other legal writings which reflect your
personal work. If briefs are submitted, indicate the
degree to which they represent your personal work. If
there are reported opinions relevant toc a submitted
brief, give the citation to or a copy of any relevant
appellate opinion.

See publications attachment.

List all bar associations and professional societies of
which you are a member and give the titles and dates of
any offices which you have held in such groups. List
all chairmanships of any committees in bar associations
and professional societies, and memberships on any
committees which you believe to be of particular
significance (e.g., judicial selection committee,
committee of censors, grievance committee).
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1994

1993

1992-1993

1991-1992

1987-1991

1986

1986-1988

1986-1987

1982-1986

1982

Advisory Committee on Rules of the U.S. Court
of Appeals for the First Circuit (1993
through present).

Massachusetts Supreme Judicial Court
Committee on Model Rules of Professional
Conduct.

Massachusetts Supreme Judicial Court
Historical Society, Board.

ABA Commission on Partnership Programs (1993
- 1995).

Member, Commission on Federal Appointments
(U.S. District Court, U.S. Attorney and U.S.
Marshal).

President, Boston Bar Association (voluntary
bar of 8,000 members, oldest Bar Association
in country). '

National Conference of Bar Presidents, Member
and Speaker.

Bar Leadership Institute, ABA, speaker.

Various ABA Conferences on Justice Systenm,
participant (1991 - 1994).

President-Elect, Boston Bar Association.

Secretary, Treasurer and Vice President of
BBA successively.

Chair, BBA Committee on Role of Gender in
Practice of Law. Co-initiator of BBA Report
on Role of Gender in Practice of Law.

Member, Joint Bar Committee (advises Governor
on judicial appointments).

Council, Boston Bar Association.

Vice Chair, Board of Bar Overseers of
Commonwealth of Massachusetts 198%5-1986,
Member 1982-1986. Bar disciplinary Board
(appointed by S8.J.C.). ' :
Member, Screening Committee for U.S.
Magistrate, U.S. District Court (D. Mass).
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27.

28.

1975-1977 Council, Boston Bar Association.

I am and have been for some time a member of the
American Bar Association, Boston Bar Association,
Massachusetts Bar Association, Women’s Bar Association,
National Association of Women Lawyers.

List all organizations and clubs other than bar
associations or professional associations or
professional societies of which you are or have been a
member, including civic, charitable, educational,
social and fraternal organizations, and give dates of
membership, offices held and honors bestowed.

I belong to the following organizations, as well as to
those listed on Exhibit A:

Museum of Fine Arts, Boston

Museum of Science, Boston

Bearcamp Pond Association, Sandwich, New Hampshire
Sandwich Historic Society, Sandwich, New Hampshire
Massachusetts Audubon Society

WGBH, Boston

List any honors, prizes, awards or other forms of
recognition which you have received (including any
indication of academic distinctions in college or law
school) other than those mentioned in answers to the
foregoing questions.

Awards

1993 Silver sShingle Distinguished Alumni Award,
Boston University Law School.

1980 Planned Parenthood League of Massachusetts

Distinguished Service Award.

Fellowships and Scholarships and Academic Awards

1974 National Endowment for the Humanities
Fellowship to study Constitutional Law at
University of Virginia for one month.

1968-1971 Scholarship to Boston University Law School,
Boston University Law Review, Articles
Editor. Book awards: Administrative and
Corporate Law (for highest grades in law
school class).

1964-1968 Seven College Scholarship to Wellesley
College
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29.

Describe any pro bono or community service activities
in which you have engaged.

In 1992 - 1993, I was President of the Boston Bar
Assoclation and spent most of my time on the
presidency. As President, I involved the Bar in the
education reform legislation efforts, initiated a
summer jobs program for Boston Public School students,
ran programs for unemployed lawyers, and engaged in a
number of activities in support of the court system.

In many ways the primary achievement of my year as BBA
president was the enactment of major court reform
legislation in Massachusetts. That legislation called
for greater accountability of the court system and gave
it needed management tools. Significantly, it also
created a statewide juvenile court and consolidated the
various jurisdictions over children and youth in that
court.

Since being President of the Boston Bar Association, I
have spent some time in community service activities
designed to work on issues of job creation. That led
me to work on a committee of the Massachusetts
Taxpayers Foundation and on the Leading Industries
Committee of the Boston Chamber of Commerce, of which I
am now co-chair.

Throughout my career I have engaged in pro bono
litigation in various matters. An example of such
litigation is Bezio v. Patenaude, 381 Mass. 563 (1980)
on which I worked while I was an associate. We argued
that the trial judge was in error in removing a child
from a mother simply on the basis of her sexual
preference. I was appointed Special Counsel to the
Commission on Judicial Conduct by our Supreme Judicial
Court to prosecute a case against a state court judge,
who ultimately resigned from the bench. I have
represented indigent clients.

I have also been involved in improving the
administration of justice, through my activities over a
four year period on the Board of Bar Overseers for the
Commonwealth of Massachusetts, including being Vice-
Chair. I also served on the Joint Bar Committee which
made recommendations to the Governor of Massachusetts
concerning candidates for judicial appointment. I was
also instrumental in instigating a report and survey
conducted by the Boston Bar Association on the Role of
Gender in the Practice of Law.

I have also been involved in advising pro bono clients
of the firm, including a day care center.
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30.

Please see Exhibit A for more information.
State any other information which may reflect
positively or adversely on you, or which you believe

should be disclosed in connection with consideration of
you for nomination for the Federal Judiciary.

None. ‘ | | %j%e ///df%

Signature

4? 5 /294

7 L

Date
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PUBLICATIONS

Damages in Massachusetts Litigation, "Damages in Sale of
Goods, Insurance and Employment", MCLE (1993).

"Beyond Plato", Boston Bar Journal 2 (July/August 1993).
"The 724 Children", Boston Bar Journal 2 (May/June 1993).

"Anatomy of a Success: BBA and Court Reform", Boston Bar
Journal 2 (March/April 19293).

"Mirror, Mirror On The Wall", Boston Bar Journal 2
(Jan./Feb. 1993).

"High Noon In The Courthouse", Boston Bar Journal 2
(Nov./Dec. 1992).

"Of Mice and Men ... And Women and Children,"Y Boston Bar
Journal 2 (Sept./Oct.,; 1992).

"Public Institution Litigation in the First Circuit," 74
Mass. Law Review 259 (Dec. 1989).

Various Mass. Continuing Legal Education Course Materials,
including "Federal Court Motion Practice" (1989), "Avoiding
and Litigating Wrongful Termination Cases" (1988), "Third
Party Liability for Workplace Injuries" (1987), "Federal
Court Practice" (1984), and MBA "Ready for Trial: Theme of
Case and Preparation of Witnesses" (1990).

"The Boston School Desegregation Case", 62 Mass. L.
Quarterly 137 (Fall 1977).

"Education Law", 1975 Boston College Annual Survey of
Massachusetts Law 396.

"New England Regional Government", in Power, Pollution, and
Public Policy, by Project NECAP (New England Coastal Area
Planning), M.I.T. Press (1971).

Comment, "Little Ado About Much: Jurisdiction of the
Supreme Court to Issue Mandamus," 51 B.U.L., Rev., 106 (1971).

Note, "Can the Section 1331 Amount Requirement
Constitutionally Bar a Plaintiff Alleging Violation of His
First Amendment Rights from Using the Federal Court to Get
an Injunction Against a Federal Officer." 50 B.U. L. Rev.
178 (1970) (Special Issue).
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EXHIBIT A

PROFESSIONAL ACTIVITIES

1994

Massachusetts Supreme Judicial Court Committee on Model
Rules of Professional Conduct.

American Arbitration Association Panel on Large and Complex
Cases.

1993-1994

1993

Advisory Committee on Rules of the U.S. Court of Appeals for
the First Circuit.

Board, New England Legal Foundation.
ABA Commission on Partnership Programs.
Wellesley College Business Leadership Conference.

Boston Chamber of Commerce, Leading Industries Committee.

Silver Shingle Distinguished Alumni Award, Boston University
Law School.

Member, Commission on Federal Appointments (U.S. District
Court, U.S. Attorney and U.S. Marshal) established by
Senators Kennedy and Kerry. '

Massachusetts Taxpayers Foundation, Policy Committee.

1992-1993

President, Boston Bar Association. President of 8,000
member voluntary bar. Accomplished enactment of major court
reform legislation resulting in greater accountability and
efficiency, focussed bar on children (by sponsoring
legislation creating statewide juvenile court, initiating
bar involvement in education reform legislation, and summer
jobs program for Boston students in law offices), initiated
legislation for pay raise for state judiciary, created
programs for unemployed lawyers, requested First Circuit
initiate gender and racial bias studies. As President of
the BBA I also sat on other boards such as the G. Robert
White Trust and the Boston Coalition Against Drugs and
Violence.
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'1991-1992
Special counsel to the Commission on Judicial Conduct to
prosecute In the Matter of Justice Joseph S. Mitchell
(appointed by Supreme Judicial Court).

President-Elect, Boston Bar Association, author of BBA
Study: Courts in Crisis, A Blueprint for Reform.

1¢87-1991

Secretary, Treasurer and Vice President of Boston Bar
Association (successively).

1986-1989
Chair, BBA Committee on Role of Gender in Practice of Law;

co-initiator of BBA Report of same title, which was first
gender bias study of a major bar.

1986-1988
Member, Joint Bar Committee (advises Governor on Judicial
Appointments).

1986-1987

Council, Boston Bar Association.
1982-1986
Vice Chair, Board of Bar Overseers of Commonwealth of

Massachusetts 1985-1986, Member 1982-1986. Bar disciplinary
Board (appointed by S.J.C.).

1982-1984
Member, Massachusetts Advisory Committee, U.S. Civil Rights
Commission.

1982-1983

Civil Liberties Union of Massachusetts, Board and General
Counsel.

1982

Member, Screening Committee for U.S. Magistrate, U.S.
District Court (D. Mass).
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1980-

1980

1977~

1975~

1974-

1981

Civil Liberties Union of Massachusetts, Board.

Planned Parenthood League of Massachusetts Distinguished
Service Award.

1978

First Vice President, Civil Liberties Union of
Massachusetts.

Beacon Press School Integration Studies.
1977

Council, Committee on Legal Services to the Poor, Boston Bar
Association. :

1975

Women’s Rights Project, Civil Liberties Union of
Massachusetts, founder and Steering Committee member.

Advisory Board, Center for Women’s Legal Studies.
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ABMERICAN BAR ASSOCIATION

STANDING COMMITTEE ON FEDERAL JUDICIARY

WAIVER OF CONFIDENTIALITY

I hereby waive the privilege of confidenfiality with
respect to any information which concerns me, including any
complaints erased by law, and is known to, recorded with,
on file with or in the possession of any gnvernmental, judicial,

disciplinary, investigative or other official agency, 6(3@._{'& 0'?

8;}./‘ ﬁuersee ro ,* or any educational institution, or

employer, and I hereby authorize a representative of the American
Bar Association Standing Committee on Federal Judiciary to

request and to receive any such information.

, Wa/@

844@% Lee. Aqnaﬁ

£/+/9/

I " pate !

* Please insert the name of the appropriate state or federal
authority, e.g. Board of Bar Overseers, Commission on Judicial
Conduct, etc.

** Please type or print name under signature line.
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Questions for Federal District Judge Nominees --
Helen Gillmor, David Katz, Sean Mclaughlin, william Moore,
Roslyn Silver, and Alvin Thompson

QUESTIQONS FROM SENATOR PRESSLER

In answering the following questiong, please be thorough and
expansive.

EXCLUSIONARY RULE

I believe there are a number of problems with the "exclusionary
rule” as it is currently applied: (1) it is inefrective; (2) it
imposes excessive costs on the criminal justicc system and
society by freeing the guilty, while not helping the 1innocent;
and (3) the penalty of completely excluding otherwise proper and
relevant ovidence bears no proportion to the abuse it seeks Lo
prevent - the penalty is the same regardless ot whether a police
officer’s improper conduct is unintentional or not, whether it is
mineor or flagrant.

In 1984, the Supreme Court modified the exclusionary rule in
tates v eon to permit the introduction of evidence
obtained in reasonable good faith reliance on a search warrant
that later proved defective. Also, the 5th and Llth Circuits
have adopted a good faith exception for warrant.-iess searches.

1) What are your views on the issue? Do you take an expansive
or restrictive view of the Federal exclusiunary rule? Do
you favor a broader "good faith" exception Lo the rule than
current law allaws?

2) What do you think of a proposal made last Congress which
would have overturned Leon and the 5th Circuit exception by
modifying the exclusionary rule so as to admit evidence
obtained with a defective warrant only if vhe officers
requesting the warrant and the issuing maqistrate can be
proven to be "detached and neutral®?

D PENALT

The Congress has recently passed legislation that provides for
the imposition of the death penalty for a number of federal
capital offenses. :

1) Do you feel the death penalty constitutes one of the "cmal
and unusual punishments" proscribed by the Fighth Amendment?

2) Is there any reason why you could not, in good conscience,
vote to uphold the death penalty, if the facts of the case
warrant its imposition?
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HABEAS CORPUS

Each year, thousands and thousands petitions of habeas corpus are
filed clogging the federal district court dockeis. For example,
in 1992 inmates filed a total of 49,939 civil suits, including
habeas petitions, against the government in fedcral court. The
same year, a total of 48,538 criminal cases werc brought by the
government in federal courta. This means that, in 1892, inmates
filed 1,401 more cases againest the government than the government
brought against wrongdoers.

Most habeas petitiona are totally without merit. Prisoners seem
to file them as a form of occupational therapy. Other prisoners,
such as those on "death row", file successive petitions simply to
delay the imposition of their sentence. 40% ot all habeas
petitions are filed more than five years after the petitioner was
convicted. Almost one-third of all petitions ai¢: tiled more than
a decade after conviction.

The lack of finality in our criminal justice system imposes high
costs -- both economic and societal -- on all of us. Public
confidence in the system has been serxiously undurmined as a
result. Victims and thelr families are unable to put their lives

back together as litigation drags on and on. ‘I'he resources of
the federal courts and prosecutcrs are strained to the breaking
point.

1) Do you agree there is a need for habeas corpus reform?

2) What are your thoughts on a proposal toc abolish the
requirement that persons convicted of capital crimes exhaust
all available state remediee before petitioning in federal
court for a writ of habeas corpus?

3) What do you think of time limits requiring federal district
and circuit courts to act on habeas petilions within a
gpecified period of time?
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ROL DE DGE

As a federal judge, you would be bound to follow precedent laid
down by the Supreme Court and by the Court of Appeals in which
you sit. You will, however, be faced with cases of first
impression.

What principles will guide you, or what methods will
you employ, in deciding cases of first impression?

Are you committed to following all Supreme (ourt
precedents faithfully and giving them full force, even
if you personally disagree some of them?

Under what circumstances do you believe a toderal judge
should refrain from consideration of a case which
involves a political question?

Under what circumstances do you believe it is appropriate
for a federal district judge to depart from the principle of
"stare decisis?”

CONSTT ISSUE

What is your view of Constitutional interpretation - do
You think it gshould be strictly construed as the
Founding Fathers wrote it or do you believe the
interpretation of its provisions should change over
time?

Do you feel the federal sentencing quidelines have been
effective in the equitable administration of justice at Lhe
federgl level?
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Additional Question for Roslyn Silver

Ms. Silver, in response to an earlier gquestion T asked, you
indicated a balief that the Equal Protection Clause of the U.S.
Constitution may allow the consideration of statistical evidence
of race discrimination in the implementation ot the death
penalty. However, in McClesky v. Kemp, 481 U.5. 279 (1987), the
Supreme Court rejected a statistical theory of racial
discrimination in the death penalty. It ruled that a capital
defendant claiming a violation of the federal Equal Protection
Clause must show the existence of purposeful discrimination and a

discriminatory effect on him or her.

Would you please more fully explain under what circumstances
you believe it might be appropriate to consider statistical
evidence of racial discrimination in the implementation of

the death penalty?
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QUESTIONS FROM SENATOR HATCH

In answering the following questions, please provide any
explanation or amplification that you believe necessary.

1. Are you committed to following Supreme Court precedent
faithfully and giving it full force, even if you personally

disagree with that precedent?

2. Are you also committed to following the law of the

circuit in which you would sit?

3. what will you do if what the Constitution and laws

require conflicts with what you think the law ought to be?

4, I think that it’s essential to the Rule of Law that
judges not act politically. Do I have your commitment that you
will decide cases bagsed on the law and the facts, and not let

political considerations influence your judgment.?

§. As a District Court judge, you would be bound to follow
precedent laid down by the Supreme Court and hy the Court of
Appeals in which you sit. You will, however, bhe faced with cases
of first impression. What principles will guide you, or what

methods will you employ, in deciding cases of {irst impression?

6. JIrrespective of Supreme Court precedent governing the
death penalty and of the obligation of lower court judges to
follow that precedent, what is your best indeps:ndent legal
judgment regarding whether or not the death penalty should be

deemed constitutional?
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ings consistent with this opinion.
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Buenps A, Prezic vs. Mansasena Patenavor,

Yewaklog  June B, 156D, - Srpteraiar 3F [0

Fresent: fleviencss €07 Chamiro, Barien S asms, Diacon, 4 Almama, {j.

Liwgsvion. U1 minor. Faeent and Shild, Cupdewiy of minor. Words
“lndy,” "insuitakle.”

Piavston 6f the sianderd 1o be wpplied where o parent petitions to re-
vike & guardinnship previeusly eatered upon her assent under 3. L.
oo M, § 5. [571-577]
pon o mother's petitivi (o revoke # gausdisnship previcusly caotered
upon har assent under € £ o0 B9E, § 5, the standerd to be applicd
was whether the mother wes currently fil to further the welfere and
hest Interests of the child. [S715-571)

A mather's voluntary assent to & gsardinesiup petition pursuant te G, L.
v. 204, § 5, did uot constitute » waiver of ber natveal custodial rights,
{575}

Ia an action by « muther bo revoke 2 yuardianship previously entered
upon her assert under G, L. ¢, 201, § 5, the judee’s linding thet the
mother was unsuitable to have custody of her children because of her
unwillingness ot inability in the past tn assuina responsibility for their
AT was Il feize o suppon Bis vonciesion ihas FRiR e e
main in the guardian, and s Hnding Mt raizing the children ia a les-
bian household would adversdy affect the ehifdren was witha' bass
WL ocord. U579

]

Perimon filed in the Probate Court for the couaty of
Franklin on November 21, 1975,

A complaint seeking removal of a gusrdian and return of
custody of minor children was filed on Fehruary 18, 2977,
and was haard by Keedy, |.

The Supreme fudicial Court granted a request for direct
appellate review.

William C. Newman & Wendy Sibbison for the plaintiff,

Ceoffrey A. Wilson {Jumes A. Whitheck, John M. Finn &
Peter 8. lohngon with him) fyr the sdnfondans

Al kpbdhe
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John H. Henn, Sandra L. Lynch, Stefaniz D, Cantor o
john Reinetein, for the Civil Liberties Union of isssachu-
Lt 0 0 T ¥

P R T e o T T [P T e
Soiza B LR fiifzae, ATl B Dried,
£
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Jahn P, Woed, inhn Rugheimer Hosalic Dovics & Don

&y,

Mariin, for the Gay & Lesbian Advocntes & Defenders &
another, amict curiae, submicted g brief,

Liacos, I Thz plaintiff, Brends King,? appeals fram a
judgraent o the Frankiin County Probate and Family
Court denyivg her petition to remove the defendant.
Magdaiena Patenaude, as guardisn and 1o regain custody of
her two natural children, The ulsinffs application for
direct appeliate review to this court was granted. The jud
ment below is not supported hy adequate findings as to the
fitness of the mother. We reverse and remand. We sum-
marize the facts and the proceedings below.

I January, 1971, Brenda King, then age seventeen, was
introduced by a pastor of « lccal church to Magdaiena
Pateraude, thon age twenty-six. At that time Brenda was
experiencing emotional problems, and it was thought that
Magdalena, who had herseli experienced similar difficulties
in her eawdly life, might provide friendship and guidance.
They became close friends.

Brenda’s first child, a daughter, was born on Decernber
6, 1972, Between Pecember, 1972, and Apnil 1874 when

T w - - - . o
£y =i bl sl | el s ke T e A
EATE AR ey atap i 3

amrrineg jemes L. Bemo, Brenca antrusied her chiid
to the eare of her friend Magdalena from time to time. After
LS MaiTiage, Brenda and her husband and child lived with
Magdulena for approximately three weeks. Brende and her
daughter then moved te Nerth Carolina where james Bezio
was stationed in the United States Army. In North Caralina
Brenda, then preguant with her second clild, began ex-
poriencing medical problems related o her pregnancy,
Brenda testified that she was unable to obtain adequate
medical attention in North Carolina dus to military bureau.

! The plaintiff Gled her petition in 1977 under hor marriod name, Bresda
A. Rezig, She has sinte resumed the we of her maidey name, Brenda
King.

roY

Beiite v, Potemawd,

wravy end hor luck of possonal funds. {n August. 1574, still
sulfering from comolications altendand 1o the senad nroc.
nancy, Brends returned to Creenfield, Massuchusotls, and
feft her daughter with Magdslena. She retusned W) North

Carolina tor approviniately one month,

When Hrends was seven months pregnant she was hospital-
ized in Greenfizld fur pregnaney complications and poten.
dally fatul, deep thrombophiebitis. Al Brenda's revguest,
oo

her ﬁ;"'-ﬂk.-hte? WAER ?}gﬁi‘?ﬂ! in M @.E!’!S;gv!g;{ ‘o orars Brandy
nt surgery lor a g inbwsus, and the sec-
ond daughtor was doliversd eeiy by caessresn sec-

tion. Meagdaiena visited Brenda daily at the hospital, When
Brenda was released, she and her two daughters went to)jve
with Magdalena. The following day Brends was readmit-
ted to the hospital, and the two children remained with
Magdalens. She again returned to Magdalena’s home upon
her releasc and remained there with the children until
January, 1973, when she and the children went to stay with
her parents,

In April, 1975, Brenda was experiencing physical and
emotienal distress, and she arranged to ieave her children
with Magdalena for apprezimately one moenth. The young-
er child remained with Magdalena for an sdditional months.
Shortly thercafier Brends took both children ta North

Liaw: : Ir Baniammber I07TE Dicerte sceiiimmrsd S RS meon
Rl i B o nETIEIGDER, ITID, BERSnOn moturnon o maaAya

chusetts with ker children for a visit. Brenda left the ehii-

i Baermndd Ao BRI 4 1
riran “”"*h }'{Eﬂdﬂ!ﬁﬂa r"::ﬂ TOURTRIN Lh imOEesn ARA Ve

where she was again hespitalized for what was diagnosed as
another attack of thrombophlebitis. In October, 1975,
Brenda returned to Massachusetts at Magdalena's request.
The younger child had been suffering from an attack of
croup, and Magdalena had heen experiencing some difficul-
ty in securing medical care as she was not the child's legal
guardian. Brenda me! with the attending physician, and
both women subsemquently discossed the possibility of
Magdalena's being appointed kegal guardian of the children.
Magdalena felt that if she were going to contiaue caring for
the children, she should have legal authority to secure
midical treatment for them.
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On Novenber 21, 1975, Mzapdalena filed a patition for
temporary and permanent guardianship in e Franidin
= : T I, Drends astomied, and

slens was appointed tempnrary zusrdian widh custo-
dy. Sope thereafter problems developed between the two
womnen regarding visitation vights, To Febragry, 1978
temporary custody was returned o Brenda with Magda-
lenia s assent. On May 11, 1978, the Probate Court judgs:
continzed temporary custody in the mother for another

¥}

[ R

Waok swnins,  Later the same day, however, the tws

womesn talked, snd Brends bersme upest and nosure of her
ability to care properly for the children, Brends dociderd to
leave the children with Magdalena. When the prebation
officer assigned by the court to supervise the children s
custody learned of this development, he filed a teport with
ihe court. As a result of his report the court returned tem.
porary custody of the children to Magdalena.

In Ociober, 1976, Brenda assented to Magdalena’s ap-
poiniment as permanent guardian with cusiody. Both wom-
€n were represented by the same attorney. The judge
granted Hrenda the right to visit the children at Magdalena’s
home “at all reasonable times and occusions.™ At this time
Brenda was experiencing extreme Financial difficulty, and
symptoms of deep thromhbophlebitie percistad ¥ Pring in the
i’y wlivwancs of the permanent guardianship petition,
Brenda had written the court a letter stating that she be-
ileved Magualena to be “"the only one fuily gqualitied to reise
my children in a manner which I myself would do if |
could.”

Atter Magdalena's appointment as permanent guardian,
difficuities arose over visitation rights. As a result, Brenda
and her then busband, James, filed the present petition to

*Two doctors who had treated Brends for symptoms of deep threm-
bopblebitis testilied that st the time of the trial she was no ionger in any
significunt rdanger from this condition. One dostor who hsd firet uya-
inerd Brenda in March, 1870, iemsified that his diagnesis of ber syraptoms
was that she was snféering from usthna,

Beddw . Batrngide

Brenda be allowed 1o vivi
from 1 wom. to 4 P,

In Apeil, 1977, Brends’s parenis filed o setitive for
guurdianship. The judges appointed a guardian ad litern
who reported in May, 1977; "Ms. Bezio lves in what she
deveribes ax s "leshian relaticship’ with s YOULE woman, At
this Lge sbe iv poel seking custody of her chiidren {eeling
that her chowen life stvie could aapse probloms for the
chiidren.  Having battled with her own inner conflichs of
gender idenlification for yeurs, she doss not wish to it
any way influence ber children. . .. Of striking concern to
Ms. Bezio is the feeling that Mrs. Patnade [sic}is depriving
her children of their identity and family heritage. . . . Ms,
Bezio is anxious for her children to be placed in the sustody
of their grandparents and feejs that her previous confliets
with them have been resolved.” Breada's parents
withdrew their petition for goardianship in Novermnbey,
1977, The judge, in his findings, indicated that the petition
filed by Brenda and James in 1977 was nit heard on its
merits until September, 1879, due to the ilness of the ro-
bation officer who had rendered a report, und the peti-

T S Fiinier i ¢ Bvm= Somramana —
TRMAET R IMRDINTY D DAY LOv lawver,

From October, 1876, nitil ]ur;e, 1975, the children were

B MGgPalinas dis, end Brouda reguiasiy exercised ter
visitation rights. Hewever, on July 22, 1978, Brenda took
her children for a regularly scheduled visit and failed to
return them. From July 22, 1978, to Navember Z, 1978, the
children lived with Brenda in Vermoni. Brenda set up s
home there and enrolled the children in school. The oider
davghter’s first grade teacher testified that the chifld made
rapid progress in acquiring the educational skills which she
lacked at the begianing of the year. The teacher attributad

IThe piaintiff was subsequently diverved (rom James Bezio and, by
amendment, this actior was discontinued with refevenes to him. Ses gt
1k, infra.
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this rapid progress to Brenda’s work with the child at horae.
Eren inci ¥y ain experienced socisl
y s sparunent was checrin,
clean, and dags e vhi 5 drawings, The
landlady described Brenda's relationst w with her children
w5 “relaxed” and “well controlied.” “The children soemod
happy with it.” A Verment Department of Public Health
SUPETVISOT described Brenda's apartment as “very clesn,
very neat and very comfortable.” She ohserved “gond TR
pori” Defween Brenda King and her children, faughter and
ronversation, “a gned strong relstionship.”

I November, 1978, Brende was arrested on 5 Massachu-
setts wavran? for kdnapping and the children were re-
turned to Mussachusetts, A Vermont police officer involved
in gxecuting the warrant testified that the children said they
loved theit mother and did not want to go back to Magda-
leria. After the childien were returned to Magdalena, the
complaint against Brenda was dismissex.

Brenda returned to Massachusetts and caused 2 vare and
protection complaint te be filed in the District Court of
Franklin County against Magdalena. In mid-Decernber,
1978, the children were moved to a neutral foster howme.
The woraen were granted visitation rights on elternate
weeks. A social worker from the Densrtmens of Pubh

rEsmm L1} e g tren AL fRANdY LAE B LINETAC
CL LR LS hd .

ryeiizes: {estified thot she and other social workers fonnd
that charges ageinst Magdalena of neglect and sexual abuse of
ine chidrefi were unsubstantiated, and recormended o
the court that the children be returned 1o the guardian's
home. The District Court judge so ordered and at the same
Uime denied the mother all visitation rights for three
months. The probate jndge concluded that the guardian
did zot sexually abuse the children and that the “allegation
was engendeied by the bitterness caused by this litigation,”
Brenda. disturbed by her inability to see her children,
entexed the Elizabeth Stone House in Boston. The Stone
House is a home for care, treatmont and rahabilitation nf
persons contng out of stressful situations. Brenda resided at
the howe from March to June, 1878, and sinee that fime has

tennrs
h ]

AR Mage B3 585

Baziu b, Peleneude,

relurned for weekly visiis, A psychotherapisi o whom
Brende was referced by the Stans Hoen tooifind that Drer
da did not gufler from eny nwenta! discase, wnd that her
thesapy wis for support in deating with the separation from
frer children. A psyehologist testified that Beonda's mental
health wats good and that she was & “very capsble and com-
petent yaother ™

in May, 1976, Brenda secured visitation rights with het

H P kS [ IS S SR T o -y
editiren throngh an arder of 2 judge of the Distoot Sourt of

Franklin. Visitation was supervised by a counselor with the
HNew England Leatning Center for Women in Transition
{(NELCWIT} who testified that the children were happy to
see their mother. She stated, “i suw an increasing exchange
af love displayed in hugs and kisses, a sharing of their past
experiences that they would recall and laugh about,” An-
atler NELCWI'T child care worker whoe supervised nineteen
kaurs of visits testified that she observed a normal, loving
mother-daughter relationship. A child therapist from
NELCWIT concurred stating that Brenda “put a lot of of-
fort into making sure each child got an equal share of her at-
tention,”

Brenda proposes to have the children live in ber apart-
ment with her if she regains custody. The probate judge in-

1 I
by d D= Rlo
Qiceles! i his

[EEH Y wt shimic Tl 2

ing homosexual relationship with a young tescher,” Un.
contradinbed svnedt tatlmony was prosenled wi bl v ke
effect that a parent’s soxual preference per se is irrelevant ta
a consideration of that parent’s ability to provide NECESSRIY

love, care, and attention 2o a child. However, the judyge
concluded that the “anvircament in which {Brenda] pyo-

poses 10 raise the children, vamely, a Lesbian hovsehold,
creates an elemnent of instability that would adversely
[aiifect the welfare of the children.” This factor along
with the wnother's “unwillingness or inability in the past 1o
assume the responsibility of their care” was part of the basis

ket i = it <

"The judge slsa indivated in bis findings that the sarly assucintion be-
tweonh Magduiets aed Bronds “may have had 3 bomosona! basis.”
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on which the judze consluded that Maydalena should nat
be removed as guantizn and custodian of the children.?

in daciding (hed the guardlan shouid reisin custody, the
judge noted that Magdalens “has previded ap excellom
home end cazc for these children. She loves the chiidren
and they iove her. The children love thefr natural motter
and desire to visit with her but they regard the defendant as
thedr real mother, . . M would caue gieat tranma with
the children to remave them from s home where thev gre
happy and secure and from the custady of ane who luvey
thern and has their wolfare at heari. Their best interest ro.
Juires that they remailn with the defendant.”

The plaintiff claims error on a variety of grounds. We
consider only those issues dispositive of this appeal. The
plaintiff contands, and we agree, that it is o fundamental
principle that “the Comunonwealth may not attempt to
force the breakup of a natural family without an affirmative
showing of parental unfitness.” Custady ¢f a Minor (Ne. 1),
377 Mass. B76, 832 (1979).* Relying upon this proposition,
the mother argues that the Probate Court judge erred by faii-
ing to apply the “fitness of a parent” test and by ignoring the
presumption that 2 child’s welfare is ordinsrily furthered by
being in the care and custody of a natural parent. The
mather takes the position that tines the custody provision of
the guardianship statute, G. L. c. 201, § 5,” requires a

" ine judge urdered that the mother be sllowed to visit the children two
hours each week under supervision.

*“That a finding of current parental unfitness is required in a pro-
ceeding which rexuits in 2 parent’s loss of child custody derlves irom the
substantie! respect we accord family outonomy. The existence of &
‘private realm of family life which the state cannot enter.’ Prince v,
Maesachuserts, 321 U.S. 158, 166 {i944), is a cardina! precept of our
jurisprudence” {vitntinns omitted). Custedy of a Minor (No. 1). 377
Mass. 876, 380 {1979),

TCeneval Lawsc. 201, § 5, provides in pertinent part: “The guardian of
o miner chall have the cusiody of his person and the care of his education,
exoept that the parents of the mincr, jointly, or the suiviving parent shall
have such custody and said core unfess the vourt atherwise orders. The
probate court may, upon the written consent of the parents of sumvviviay
parent, crder that (be guerdizn sha!l have sph sustrdys and may 20 o7,

e
L] b

An: Mo SA3

Hezus 1. Patensuds

showing of purental unfitness in ordei i0 deprive that
parent of rustiody, the same candard of pront shonld apnly
where the pareat petitisns o revoke & guardisnship previ-
ously eniered upon ha assond,

The guerdinn argues that the Probate Court judye cor-
rectly upphied the “best interests of the children” iest in this
cese. ‘The ynardian rontends that the mother's voluntary
aswent o the Oeteber, 1978, guardianship petition con-
stituted o walver of hor netars! cusiodaad cighity; the Probate
Court judge, not being calied upon to “foree the breaknp of
# natural family,” was not required to apply the “unfitness
of the parent” test. Thus, the guardian clalms where, as
here, the guardian has already been appeinted and awsard-
ed custody, C. L. . 201, § 5, does not apply. The guardian
argues that this case should be governied by the guardian
removal provision contained in G. L. e, 20}, § 33, which
provides in pertinemt pari: “If a guardian or conservator be-
comes mentally ill or otherwise incapable of performing his
tmst or is unsuitable therefor, the probate court, after notice
to him and 1o all persons interested, may remove him.”

In order to determine the appropriate standard for
deciding the case at bar, it is useful to review other cases
decided by this court where a natural parent sought to

remaove s gnatdian und regein custody of rminor childeen, In

Duclos v. Edwosds, 344 Mass. 544 (1962), a guardian of

1 Al A il a X Ciee o T 8 . I -
thron mines uh:!d-x-n CRDTantd At & a5 uifant vl juugs 3

decree removing her as guardian and awarding custody of
the children to their natural father. Following marital
difficulties, the parents of the Duclos children had the
children placed in the Edwards home. Soon after the
mother’s death which acourred a few years later the father
consented 10 Edwards’ appointment as guardian. Approx-
imately nine years after the original placement of the

if, upon a hearing and after such notice to the parents or the surviving
parent as it may order, it finds sueh parents, juinty, or the swviving
parent, unfit to have sich custody: or it it finds one of them unfit therefor
aird the otirer file 11 const his or bes written consent to web order.”
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Ducios children in the Edwagrds howre, the father, ihen

remarried, petitioned to remove Edwards ss guardian and
S T T S serrreend B phe i

XY whaw DIRR GETTUG IRAT e tather

o have pustadu of alder chilidren. Oniy ihe

custody of the youngest child was in issue. The Probate
Court fudge found that the father was not ¢, unfit persan;
that he was able to care properly for bis three childrer:; and
that the welfare of the children warraniod removing the
gusrdign "so a5 to eushle the father . . . 2o have his enttie
isaiiy with him in his new hoame.” g, at 848, Thizs court
eftirmed the probats Indge's decree.

We framed the Bisue in Delng with reference to the guarg-
ian removal provision contained in C. L, o, 201, § 33,2
stating: “Unsuitability, as that term s used i the statute, {5
not to be adindged solely by an examination of the
character, capacity, and concuct of the guardian, . . . All
factors should be considered and "adjudged with reference
primarily to the welfare of the child.” See Caswsen v, Cassen,
315 Mass. 35, 37 [1043]. This is the parameaunt considera-
tion. .. . Admittedly, the order of the judge iz a distressing
oac {or the [guardian] and perhaps even for the child. Yet it
Is ‘iznportant in the long view that the child should he réared
with her own next of kin and it companionship with her
own’ sisters. Stinson v. Meegan, 118 Mace. 459 48519451

Sl T

¥R T i S S

= 55 naipe fe create 3 sormal family reiationzbip which may
well prove to be of inestimable futuze benedit o all of the
vididien.” Dmcios v, Edwards, supra at 546,

Dssclos tends support to the guardian’s contention that o
case such as the one at bar should be decided with reference
0 the guardian removal provision contained in (3 L.
e 201, § 33, Ducios did. as the guardian suggests, interpret
the term “ursultabbs,” ax it it used in the guardian remowvai
Provisiva with primary refesence o the best Interests of the
child. However, in the cuse at bar the slaintiff mother’s
position is alse supported by the Duclos case. The judge in
Ducios did give considerahie weight to the fmportance of

*3ee text, supra at 571

J81 Mass, 563 573
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the child’s heing reaved in a normal iamily velationship
with her own next of kin. Moreover, anv eraotions! fronma

ta the child and the geardian resulting from remaval of the
guardian was considered less significant than the biapor-
tance of reuniting the naturs! femily. In further support of
the plaintifis position s the judge's explicit finding in
Duclas thet the natural parent was not “uafit " The plain-
titl, of rourse, argues thas s finding of parental unfitness is
stwavs renaired in urder i deprive & parent of child
custody.  We conclude that Duclos stands for the following
propozition: Where a natural parent is it to fusther the hesi
intezests of the child, the natoral bond between that parent
and child normally wouid render an otherwize suitable
guardian an “unsaitable’” custodian within the mesning of
G. L. c. 201, § 33,

In Wilkins v. Wifkins, 324 Mass. 261 {1049}, as in Procins,
the guardian of a mivor child appealed from s Probate
Court judge’s decree removing her as guardian and sward-
iny custody of the child to the natural parents. The guerd-
ian, whe wis appointed in March, 1344, was a sister of the
child's father. The cirecumstances surrounding the appaint-
ment weee that the iather, who was engaged in military
service abroad, sssented in writing, and the mother was
fonge! onfit to have sustedy. In March 1837 the narenic
petiiioned for removal of the guardian alteging that the hus-
band had alurave hoen o Fit neronn aoad that shy 2f- Lo
now become 2 fit person. The Probate Court judge found
the mother unfit {1 have custody. The judge did not find
the father, considered apart fram the mother, unfit 1o have
custady.

The guardian i that case was described by the judge as
“r graduate nuce, of great poise and culture . . . _ familiar
with childrea, strongly attached to the child, and devoted
to bet.” fd. at 263, He forther indicated that “fi}he chidd
loves the guardian and her family, andd distrusts her parents,
The visits of her parents have been infrequent, and have
resulted in worryiog the child, who tnst weight and woke up
at night with ‘svaaming nightmares '™ §od,
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The judge concluded that ¥ the child were returoed i
the parants, “the eifect of the emotional shoek wpos her
wniid nrshebile thie g

o LT 4t VR E
woult he served by leaving her wheore she is, :
P S o8 - )
tondGivsicn the judge ordered ihe child return
pareats. This court reversed, 24, 20 2B3.284,
I - Ll !_ = + * o
' We aasumed.,. w:hm:.;t deciding, that the parents had 4
right tn revoestion of e decree of guasdinnzhin unles: the

ed 1o her

teels were such as would warrent an original appoinimen

with coutady npsder i T . fut: o tai o L
& H¥ RRUED e LG &3, § 5. We then sxniained
] .. L

that “[iln determining whether parents are unfit, the

LNE Im0s
lmpactant consideration iz whether the weifire of the child
would be served by custody in them or in a guardian, . . It
has been s:'aid that "unfst' means ‘unsuaitable, incompetent,
or not adepted for a particular wse or serviee'™ {cita-
tions vritted).  Witking, supra at 262-2683, We concluded
that the parents, jointly, taken as a couple, were unfit to
have custody within the meaning of G. L. o. 201, § 5.

Wilking lends support to the plaintiff’s contention that a
case such as the une at bar shonld be decided with reference
to the custody provision of the guardian siatute contained in
G. L.oc. 201, § 5. The question of custody in Wilking
turned on our decisien that the parents, as a couple, were
“ufﬁt” to have custedy within the meaning of & L. o, 901

oy A

T FARVRIFEMR e wuen e B o
-

e o, WE &S0 indienied that the welfare of the
chid;kiiﬁle most important censideration in determining
U S e Tads GI6 Q16 H0 Cave for their child, That the
child suffered “sereaming nightmares” after visiting hez
parents bore heavily on our determination whether the
netural parents were it to have custody,

Wilkins and Duclos suggest that the custedy provision of
the guardianship statute, . L. e, 201, § 5, and the guard-
ian removal provision, . 1, & 251, § 33, are to be read
together in an appropriate case. In both cases there were
explicit findings regarding the fitness of the parents.
Likewise, each case contained findings relative to the
suitzbility of the guardian. More importanidy, both cases
stand for the proposition that all factors should be con-

L&}
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Bz 1. Puicnaude.

sidared with primery referenee to the welfare of the child,

Dyefns, supre at 548, Wilking. supra at 269
in Suclos, the balsociong of fzptors vecuited in 5 decizsicn
that the importance of the child’s being raised with her
nyzttal family undweighed any emotional distress the child
avight suffer from semoval of the guardian. Ia Wilkine, on
the sther hund, the oxtreme emetional trpuma suffared by
tike ohilu afier visits with bor parents tipped the balance
A e

PP T T S, ias iis : * | S y
against uriting the ohild with hor natees] saremn, Thic

oy

her natural parents would be sericusty detrimeatal 1o the
wedfare of (he child, then the paroats could be considescd to
pe unfit {“unsuitebie, . ., oot adapted for « particular use
or service,” Witkine, supra at 262-283, citing fichards v.
Forresz, 278 Mass. 547, 552 [1032]} within the meaning of
G. L. c. 201, § 3. Ou the vther hand, if the parents are iit,
then the guardian is to he deemsd “unsuitable” within the
meaning of C. L. . 201, § 33. We note that the judge’s find-
ings in the case at bar do not suggest that the children suffer
severe emntional trauma as a yesult of visits with their mother.
'n fact, the judge finds to the contrary: “The children love
their natural mother and desire to vizit with hee . ., ”
Perkins v Finnegan, 105 Mass, 501 {1570), and Malkin v.
Pine, 351 Mass, 338 (1668), are ale cases invalving custady

disputes between natural pareats and guardians which con-
firm this view While neither Maltin v Dine Brsma rax
Perkins v. innegan, supra, cites any provision of the guard.
innship statute (G. L. ¢. 201, § 5, was formerly eodified in
Gen, Stats. c. 109, § 4 [18460), and C_ L. o 901, § 33, wae
formexrdy codified in Gen, Stats, ¢. 104, § 24 f18807, both
cases highlight the importance of the natural bond between
parent and child. We conclude, on the basis of the cases
diseussed, that the guardian’s eontention that the mother's
volantary assent to the October, 1978, guardianship peti-
tion constituied a waiver of her natural custodial rights i
without merit. The appointment of a guardian did sot
diminish the weight sccorded to the natural boad between
rarent angd child

contt, i Witking, suggested that i reiurning custody to
T
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Qur revicw of other cuses where the parents sought o

mmnye ’hi‘j" d]ﬂ{_!r‘_—‘-_‘ﬂ rm;;! z!},:-, .r_‘.':_:_et.za:;'x-: N L.

P, By
e pfuer hradas WROBALE YVITIRY

not teysl punrdions revoals vittuslly tite same analysic ac io
the above-cited cases. See, .., Kourh, pe:iﬁnr:eﬁ, 358
Mass, 327 (1670); Stinson v. Meegon_ 318 My, 452 {1945}
5.C. 319 Mass, 882 (1846); Cordon v. Grordon, 317 M,
471 (194%); Bicharde v. Forvest, 218 Mows. 547 (1297, W
believe that it would be inappropriate to draw a distinetion
hetvrzon cases whara navents mabe informal amaapeasenes
for their children and cases whers parents conscientionsly
wlilize the guasHanship stztnie to make legally pmpt:.r
arrargements for their children.® In both types of cases the
uatnral bond between parents and children shauld be ae-
corded great weight. Natural parents should be denied
custady only if they arc unfit to further the welfare of their
children.

To the estent that cases such as the one at bar may he
decided with reference to a particelar test or standard, we

.. belicve that_the -critical -question - is-whether the “natiiral”

parents are currently fit to further the welfare and best i
terests of the chvlld.’® Neither the “parental fitness” test nor

At thiz pajot it is aseful to pote the distinction betwewn 2 on-
. s : : parcotal con-
I;umt‘to a gugrg:ans‘lup a::d parctial conuent to on adoptinn, Whan a (fuih]
AiTTizet Tals wrodvia e — o 3 el M H
4 S e LSUES Al Glint e oneeequenoss o the nadursd
rdnﬁonofchildandparm:...cwq:tasmgmdsmarﬁ €, incest
cohabitation, tercrinate between the child « nrkrerebed »_-;Bﬁz:n;.;;w:
paronis aad kindred 7 (. L2, 210, § 8. In contyast, when o guardiun is
#ppaintrd the parent-child retationship remaing iotoct, and the purent &
d::[rrlmd_ of custody omly by consent or if foumd “nrdit o have sach
ms‘tut?y. G L.c. 2, §5. ‘There wasnn finding of unfitins when the
Plaintiff velootarily sarrenderad custedy of her chiléren ta the greasving,
Wl}ms it ffoct af releasing 4 child for adoption involves p must serim:s
waiver ol rights, the logidature hes crented a detulory omsamt foers
wh-eé £rves precise and detailed notice,  G. L. . 210, £2 By o
padisun, the guardisnship petition on which the mother in the case at
har placed ber‘sigpa_l:n:e comntaing o suich sotive of 20 urnanditicas] wor-
fnder. For discussion of the peculiar egisiative standamk dealing with
:fl:'rlﬁz? };nmedf::: um;':r G. L. ¢ 210, §6 3, 3A, see Petition of the Nevo
-neinnd Home for Litdle Wandorers to e wath Conrent (o A
$iv, 307 Mase. 638 (2973). Diopenas - op
'°?Ve oed nat react the mnther s further argumoett that the "unfitnes™
tet & comatitotionully racuinal bem: ac we have dispomed of the jsue on

1

3R] Mass. 583 L

ingin v, Palengoiie.

the “hed inferests of the child” test is properly applied to the

- ezelusion of the oither. This s in accord with what we said

in Feiifion gi e New Englwmmd Home for Little Weonderers
fo DMspense with Comsent to Adoption, 387 Mass, 31
{1975}, In that casc we indicated that the “bost inlecests of
the child” test and the “unfitnes of the parent” test “reflect
different degress of ewphasis on the wme favtors, that the
tests ave oot senarpte and diginet hid sewmate and pon-
neied.” Id. af 641.

T prohats judge helow mude no finding thet the moth-
cr ‘was currently uafit to farther the wel{are of hes children.
His Ginding that the mother is “unsuitable to have the
custody of the children hecause of her unwiilingness or in-
ability in the past to assume the responsibility of their care™
i inzufficicnt to suppert his conclusion that custody should
reminin in the puardian, While i is true that “an asvessment
of progonstic evidence: derived Brom an ongping pattern of

parental oeglect i fisconidudt ¥ appropriaté in thc deters

mination of future fitness and the likelihood of harm to the
cbild” {Custody of a Minor (No. 1), 377 Mass. 878, 883
[1279]), the exitical inquiry is “current parental [fitness|
@d.). Mere frilure to exercise custodial rights in the past,
particularly erhere 2 parent has voluntanily rdinguishad
cusiody “lor appropriate reasons™ {Littie Wanderers, supra
at 640}, does not sunport a conclusion that such pgarent i
unfit to further the wetfare of the child. In Duclos v. Ed-
wards, supra, o parent who rclinquished custody to a
guardian for approximately ten vears for reasons no more
compelling than thiose asserted by the mother in the case at
bar?® was nut found to he unfit. See Perking v. Finnepan,

the basis of our-caw law. ‘LI a cuse can be dorided oo ether of two
gronds, une: involving a sonstititiveal grrestion, the sther a question of
shabitory construction or general law, the ol will decide agly the lat-
ter"™ Globe Newspapes Co. v, Superior Courl, 379 Mass. 848, 854
{N480), appeal liled 45 1.S.1.W. 3783 (Nn. 781802 May 23, 1980),
Euaing trom Fordo v. Fezin, 375 Mas. 3M, 405 (1978},

Tk jreige Tound thet “{hlorause of 2 bealth amd wenin} wul apo-
tiena! problems, the plaintiff has becn unable io cope with e proldem of

o e i S EETEE T G el A G et il " S 5 e
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Reir arent who raiinguished cuasiody to a guardian fur

approximately six vesrs uot fosnd wefify: Aollos o Plae
supra (parent whey relinguished custady to yuardizns for an.
Proxémately two years nol foud uafit). Soc alsa Kauch
Poiitioners, supra; Stingom v, Meegan, supsg; Cordon .
Cordor, supra; Richords v. Foarresi, supra.

The judge’s finding that “ftlhe envizonment in which {the
mther} proposes io raise the children, nsmely, a Losbian
hoosebald, irentes an slompen G Justability that wouid
adversely affect the wrlfere of the children” is sl fnsufsi.

. et to seppert the {udge’s condusion thae custody should
rematys in the puardian. Our reading of the record does not
support an inference that the mether’s lesbizanisn would
remder her unfit to further her children’s welfare. Both
parties intradneed evidence to the effect that a maother’s sex-
ual preference per se is irrclevant to a consideration of her
parental skills. Dr. Alexandra Kaplan, a clinical psycholo-

gist and professor of psychology at the University of Massa- -

chusetts testifiod as follows: “[TTheze is no evidence at ali
that sexual preference of adutts in the hame hes any detri-
mwntal impact on chiidren. . . . [Mieay other issues in-
Buence child rearing. Segmai preference per se is typically
not ene of them. . .~ Defendant’s coanse fpuestinned fur-
ther: “I'There is gothi 2 1o prove that o honoseria! vela.
tiomship wouid make or in any way influence a child to be a

bomoserual rather than a2 hoteram..otom D Zaplan re-

spoaded: “Quite ffo] the contrary. . . . [Mjost children
raised in & homosexsal stuatinn become beterovezuzl as
gdults. . . . There is no evidence that children who arc
raised with a loving coupls of the seme

X ave eny more

distarhed, nnhealthy, matadjustod than children raiend

with 2 laviag couple of mixed sex. 1Sexual orientation of

~the parent] is irrclevant to fthe child's] mentat health.”

Peychologist David Johnson, a defense witness who had secn

czring b bor two childres,  Becwise bes gareuts disspprove of her Bife

stybe, she corly torned to the defondsnt frer SIpport in thw: caing and srar-
ing of her tes il ™

381 Mass. 583 579

Bors v, Palenmoci.

-

tie ehildren in play therapy, concurred with Dr. Kantan’s
tphzta thal bomosezuliiy per se & irredevant to parental

abitiy.
A finding that a parest is unfit to further the wellare of

- the child must be predicated upon parental behavior which

adversely affocts the ohild. The Stule may oot deprive
parcniz of cusdedy of Qi children “dmpiy becsase their
hovssholde a3 to moct the {deals aporave) By the onme.
munity ... {or] simply because the pavemis embrace
ideviogits Or pursue Bfe-sivles at odds with vhe avergge”
Custody of & Minor (No. 23, 375 Mass. 712, T1#{1579). Sce
M.P. v. S.P.. 189 N.J. Super. 425 (1879). In the totd

‘absenoe of evidence suggesting a corrolation belween the

mother’s homaseruality and her ilness as s Darent, we
believe the judge’s finding that a lesbiar houschold would

- adverscly effect the children to be without basis in the

record. This is not 2 matter sbout which the judge could

take judicial notice.” “Matrers are udicially Boticsd only

when: they are indisputably trie. . . . Judicial notive is not
to be extended to personal ohsesvations of the judge . . . )"
Nantucket v. Beinecke, 379 Mass. 345, 3452 (1979). Sece
W.B. Leach & P.}. Liaces, Massachusetts Evidence 27, 34-
I3 (d4th od. 1067Y and ceeos aited thoreisn,

The only tinding on e isue of curvent parental fitness is
the judge’s finding that, “Jalltbouch the olaintiffs orvrhe.
logical and emotional condition has iraproved, the elements
of instability that have plagued the plaintiff's relationship
with her children are still present.” Whether the mother is
currently fit to advance the best interests of her childven is a
guestion that should be resolved on remand by the Probate
Court judge. His opportunity to ohserve the vartjes first
hand is entitled to great weight, Moreovar, nearly a year
has passed since the trial bedow, and new evideace may be
required to determine the issnes. Sec Stinson v. Meegan,
318 Mass, 459, 468 (1945).

B T —
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 Accordingly, the judgment is reversed and remandad for
tusther procosdings consistent with the opinj
furthe g;'eceedmgs coisistent with the opinion expressed
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- foges. Sepoomber B JBBE - TRdeder [ T4
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Sehnel and Schoo! Committes, Torminetion of emplovmeat. D Sy

e

! nf Lo, Termingtion of empluyment.
!

A tenured teacher who wis dississed beoguse of an actunl decresse ia the
number of pupils in the town's schools was not entithed under . L,
.71, § 42, t2 notice and hearing prior to bis terminstion, [382-583)

A tenured teachur who was dismissed because of an aciual decrease in
the aumber of pupi's in the town’s schools had no comstitutional right
¢ rotioe and a hearing prior 1 his terminetion. {3833

t CwiL action commenced in the Supetior Court Deparl-
| ment on April 13, 1979,

The case was heard by Linscott, J., on a motton for sum-
mary judgment.

The Suprame Judicia] Conrt granted a request for divent
appeilate review,

Ann Clarke for the plaintiff.

Jonas A, Toomey for the defendant.

Wisking, J. The defendant school committee concluded

110- 4-94 113054 § FOLEY, HOAG & FLi¢T-

— in March, 1979, that a reduction in the number of physical
= education teachers to be employed during the pext school
o year was advisable due to an actual decrease in the number
e= of pupils in the Manchestar schuols,! The school commit-
2 tee, therelore, voted te disiniss the plaintiff, a tenured
2 physical education teacher. The plaintiff had the least

P L. U [ 5 4 1
L The reord does not indicate whether of not fatnes Bezio ssented 1o seniority of the physical education teachers empioved dur-
- his temoval a3 a party in this action. He Is entitled to notice and an op- e -
P mm& keard before he i denied custody of his natural danghter, iThe =.=n_na';}nwnt was 1,180 gz:}zpﬂs in the 13""’!5’?3 schent year and

L A ey v. Hitnois, 405 ULS. 845 (1972). CF G. L. ¢. 201, § %; Barry 1,309 pupids in the 197H-197% sobrol year. The anlicipatsd savelment
2 v Sparka. 308 Mas:. 803, R4 {18 dur the 1075- 1986 swboul year was 1 4530 pupiis,
=
i

8



SENT EY:POLEY, HOAG & ELIOT 110~ 4-94 ;106:47aM 1 FOLEY, HOAG & FLiGT- S0243864201F 2

!;r . < | | / /
--‘ -4 ' -
'y )
COMMONWEALTH OF MASSACHUSETTS
FRANKLIN, st . APPEALS COURT
Wo. BL-244
(Supreme Judicial
Sourt No. M-16373
BRENDA &. BEZIO,
Appellant, .
W . .
¥AGDALENA FATENAUDE, .
1?‘;‘;&1}&11&% . .
On Appeal from the Probate
1% Court of Franklin County

HRTEF OF THE CIVIL LIGGHTIES
UNION OF MASSACHUSETTS AS
AMICUS CURIAE

John H. Henn
Sandra L. Lyuch
Stefanie D. Cantor
Foley, Hoag & Eliot
Ten Post Office Sguare
Boston, Massachusetts 02109 0

John Reinstein Attorneys for Amicus Curiae 1
Civil .iberties Union ~ o

of Massachusetys
. , 47 VWin:er Street
s Boston, Massachusetts (2108

—y -
+

il



SENT BY:FOLEY, HOAG

CASES

Armanini v. Amanini,

& ELIOT 520~ 4-94 :16.47AM ¢ FOLEY, HOAG & ELMCT-

Table of Authorities

5 Family Law

Reporter, 250. (M.¥. Sup. Ct., 1979)........

é§hling V.

Ashling, 5 Family Law

Reporter, <9/5 (Oregon Ct. App., 1579},

Bailotti v. Baird, 47 UJ.5.L.W. 4%9£9

(L9790, v ei e i e e Cha
Larey v, Popularlon Services International,

431 T 6. hi8 ATy
Carringten v. Rash, 380 U.§. 89 (1965)..... .
Cleveland Board of Educaticn v. LaFleur,

LIG UTE. 637 (I8 Ly .. .
Cuatod% of A Mimor, Mass., Adv. Sh. (1979)

z 9?‘![! llllllllll L I L O N DR R B L B U L P 4 a4 9 F B T
Custcdy of A Mipor, Mass. Adv. 8h. (1979)

1117 llllllllllllllll [ 3 LI N L L L L I S L D L B
Custody of A Minor, Mzss. Adv. Sh. (1978)

0 10 2
Custody of A Minor, M*as. Adv, Sh. (1979)

3 /S U R D e
Department of Public weLfage v. J.R.B.,

Mass. Adv. Sk. (1979) 2202, . i iiin.
Dunn v, Blumstein, 40% U.5. 330 (1972)......... ... .
Gordon v. Gordon, 317 Mass. 471 QRIS T ).

Griswold v. Connecticut, 381 i.8.

47%

Guardians|

{1960} ....... e P

1ip of A Minor, 1 Mass. App.

Ctr.

Heiner v.

Hirshon v.

300 (197 Ce

Donman, 285 U.S. 312 (1932). . v.enenn.onns
Gormley, 323 Mass. 504 (1949)...........

% 1

b

Sladnted2iy 4

]



SENT BY:FOLEY., HCAG & FLIOT 10— 4-04 ;10:48AM ; FOLEY, HOAG & EL!CT- 20245664205 3

Kauch, petitioners, 358 Mass. 327 (1870)....... .. 8
Loving v. Virginia, 38% U.S. 1 (1967)............. 5
Meyer v, State of Nebraska, 262 U.S. 35C
(19237 .. 0o inan. e e e 5

Miller v. Miller, Family Law Reporter,

T I302 M™ich. Sup. Crn., L979)........ ... e 16
Moore v. City of East Cleveland, 431 U.
494 (1977). . ..., e imere e e e 5.6
M.P. v. 8.P., 3 Farily Law Reporter,
Z85Y, (N.J. Super. Ct. App. Div., 1979)..... e 10
People v. Brown, 4¢ Mich. App. 398 (1973).......... o

Perition of the Department of Public Welfare ro
Dispense witk Concent to Adoptioen, Hass .

Adv. Sh. (197¢) 25BB. .. . . . . . . S 6, 16,
17, 21, 22
Ferition of New Epgliancd Home for Little
Wanderers to D'ispense with Consent to _
Adoption, 367 Mazws, 631 (19/5}.......... R, &, 3, 11,
16, 17,
22, 23
Pierce v. Society of Sisters, 268 U.S.

510 (1923) ... ..., e et e 5

Prince v. Massachuserts, 321 U.S. 158

lﬁhi“a) -------------------- LI R I L I T A ) &
Ouilleoin v. Walcetsn, 434 U.8. 246 (1978).......... 5, 1. 11
Richards v. Forrest, &78 Mass. 547 {(1832)......... 7, 10
Ridgeway v. Cels, 150 Mass., 274 (1966)............ 7
Foe v. Wade, 410 U 5. 113 (1973)........... ... . ... 5, 6
San Antonio School District v, Rodriguez,

Ll'll U-E-- 1 (liiﬂ‘:' sssss B 4 % % % & 4 & N s & B BT A o+ % E B b E VW 2‘1
Shapiro v. Thompson, 394 U.S. 618 (1969).......... 21
Skianer v. Cklahoma, 316 U.5. 535 (1942)......... . 5, 23
Smith v. Or & 1lzaLron 0¥ Foster Families,

431 17 BIE 1877 ). . e e e 5, 7

Emith v, Smith, 5 Tamily Law Reporter,

FLED (Mich. Cir. €., 1979) . vevvie. .. e . 10




SENT BYSFOLEY. HOAG & ELIOT 514~ 4-84 ;10:484N ¢ POLEY, HOAG & LLICT- 2243684208 €

Stanley v. Illinoig, 403 U.S. 645 (1972Y........ . &, b, 7}

Stinson v Meegan, 318 Mass. 435 (1%45)........... 7

<

Ylandis v. Kline, ¢12 U.§, 441 {1973)....... .. ..., 18

Whitehead v. Black, 2 Family Law Reporter,

2594 (Maine Swper. Ct., T89763..7.... .. e 16
Wisconsin v. Yoder, 4o U.S. 205 (1972)........... 5

Vick Wo v. Hopkins, 11% U.§. 356
R 33 S T 23

Zablocki v. Redhail, &34 U.5. 374 {1978)...... L s, 11, 29
MASSACHUSETTS STATUTES

L LLd BL . o e e R 22

L T

i
L. CodlG B2h . o i e e e &, 12, 17
G.L. ¢.119 §26..,....... AR | 8, %
L
L

|

J119 626, ... ... e e e e G
B T 3 Ce : &

i

G.L. c.200 8§83..... .. oot T g, 1
S R A 0 iy 9, 17
OTHER AUTHORITIES

Campbell, "Child Custody When One Parent is a
Homosexual”™, L7 a,B,A, Judge's J.

No. 2, 38, 41 (INTE)...UTTTN D 3




SENT BY.FOLEY. HOAG & ELIOT 0~ 4-84 :10:48aM ¢ FOLEY. HOAG & DLICT- 204586120 7

COMMONWEALTH OF MASSACHUSETTS

FRANKLIN ., s8. APFEALS COURT
Ko, 30-244
{Supreme Judicial
Couwrs No., M-1497)

BRENDA A. BEZIG,
Appellant, .
v,
MAGDALENA PATENAUDE,

Appellee.

BRIEF OF THE CIVIL LIBERTIES VWION
07 MASSACHUSETTS AS AMICUS CURIAf

STATEMERT ¢ THE ISSUES

Did the= probate court's decision denying =
natural parent custody of her children on the
basis of the parent's sexual preference wviclate
the provisions of the Massachusetts child custody

statutes and of the Fourteenth Agendment Lo ths

United States Constitution?

STATEMENT Ol THE CASE

This case involves an appeal by ths natural
mother from an order and judgment entered by the
Probate Court of Franklin County on Decexber b,
1979 which vffectively denizd the mother cusrody

of her c¢hildren. That order refused to vacate i
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previously entered guardianship order granting
appellee custedy of appellant's two miner children.
The previous guardianship order had been

entered on Octoher 5, 1976 with appellant's assént.
Four months later, on February 18, 1977, appellant
filed the Complaint seeking refurn of custody of
her children, which was heard in September 1379 at
a two-day trial and which resulted in the order

now on appeal.

STATEMENT OF THE FaCTS

Amicus curiae adept the appellant's statement
of facts insofar as those facts pertain to the
consideration given by the lower court to appel-
lant's sexual preference in reéching its decision

to deny appellant custody ¢f her children.

INTEREST OF AMICUS CURIAE

The Civil Liberties Union of Massachusetts
("CLUM"), an affiliate of the American Civil
Liberties Union, is a nonprofit and non-partisan
membership organization solely dedicared to defending
the individual rights and liberties guaranteed by
the Bill of Rights (and the Fourteenth Amendment)
of the United States Comstitution, and by the
Declaration of Rights of the Constitution of the

Commonwealth of Massachusetts., One of CLUM's

PHOTOCOPY
PRESERVATION
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major concerns as an organization, and of particu-
lar concern in this case, is that group of indivi-
dual and personal rights associated with decisions
to have and raise a family (the right to marry,

the right to conceive, the right to decide whetﬁér
to continue or terminate a pregnancy, the right to

custody of children, and the right to raise children).

ARGUMENT
1. The Fundamental Rights Of A Natural Parent

To The Custody And Companionship Of Her

Children May Not Be Denied Or Restricted

On The Basis Of The Parent's Sexual

Preference, Per Se

The lower court erred in relying on appellant's
sexual preference as the apparent basis for denying
her custody of her two natural children. There
was no evidence before the lower court which would
even suggest that appellant's sexual status itself
made her unfit to have custody of her own children.l/
By depriving appellant of her fundamental right to

custody of her natural children without a showing

of a compelling reason, the probate court's order

1/ Indeed, the evidence presented at the
trial suggested the contrary: that appellant is
an intelligent, mature, caring and loving parent,
who seeks to be reunited with her family. The
lower court's disregard of such evidence confirms
its reliance on sexual preference as the basis for
denial of custody. The issue of appellant's
sexual preference was raised sua sponte by the
lower court, over appellant's objections.

PHOTOCOPY
PRESERVATION
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violated both the Constitution and the child

custody utatutes of the Commonwealth, as construed
by the Supreme Judicial Court. The lower court

also erronecusly emploved a presumption ¢f unfitness
based on appellant's particular sexual preference,

a presumption in itself inherently unconstitutional

and in vielation of statute.

A, S:tatutery Requirements And Constitutional
Principles Preclude The State From
Depriving A Natural Parent O Her Funda-
mentai Right To Custody 0Of Her Children
Sculely Because Of Her Sexuzl Preference.
Constitutional and statutory principles pre-
clude a »o0urt from denying custody of a child to
the natural parent on the basis apparently used
here: a distaste for the appellant’'s non-conven-
tional lifestyle even though that litfestyle had
not been demonstrated to render the appellant
unfit as a parent. Neither the lower ccurt's
éistaste for appellant's non-heteroserual lifestylc
nor the court's preference for other parents is a
constitutionally permissible basis four its order.
A natural parent has a fundamental right te
the custody, care and companionship of her children
which is protected by the Due Process Clause.

Stanley v. Xllimois, 405 U.S. 64%, 631 (1972);

Cleveland Board of Education v. LaFleur, 414 U,&.
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o
a8

32, 63%-640 (1974); Mever v. Statre of Nebraska,

fi

u.

N

390, 399-401 (1923); Smith v. Organization

58]

<

6
of Foster Families, 431 U.S. 816, 842-844 (19773,

e,

Quilloin v. Walcott, 434 U.S. 246, 233 (1973).

"[Llegal custody of children is, of caurse, a
central aspect of the msrital relavicaghip....?
Id. at 2h6.

This right of custody is included in ths
bundle of righrs associated with the familv: the
right to marry, Loving v. Virginia, 589 U.§. 1
(1967), tablocki v. Redhail, 434 U.5, 374 (1878);

the righ: to conceive, Skinner v, Cklahoma, 316

T.5. 33% (14942), Grisweld v. Comnecticut, 331

U.S. 479 (1955), Roe v. Wade, 410 ¥.§. 113 {1973);

the right to establish a home, Wisconsin v. Yeder,

e M b e m e [ ————

406 U.S. 20%, 215-217 (1972), Moore v. Lity

Py oY

Lﬁ

East Cleveland, 431 U.S. 494, 504-505 (1977},

Meyer v. Stare of Nebraska, supra at 399 {1923},

and the imight to raise children, Faerce v. 3aciety

of Bisters, 208 U.S. 510 (3923), Wiscousin wv.

Yoder, supra at 233 (1972), Prince v. Hassaghusetis,

321 U.S. 158, 166 (1944). Accord, Department of

Public Woelfare v. J.K.B,, Mass. adv. Sh., (1979

2202, 2194 Cusrody of A Minor, Mases. Adv. Sh.
(1979) 1217, 1122; Custody of A Miner, Mass. Adv.
Sh. (1973) 002, 2024,
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Because it is classified as s fundamental
right, the pstural parent's right te custody
cannot be ewntinguished esxcept upon the showing cf

a compelling reason to do so. ERoe v, Wade, 410

K

U.5. 113 155 (1973); See Bellotyi v bBaird, 47

-

U.S. LW, 4965, 4973, n.18 (1979), Ltaniey w.

I1linois supra ar 51 (197&). Accord, Mowre v,

East Cleveland, 431 U.S. 496 (1977} PYerition of

— e

the Depavtment of Public Welfare to Dispenss with

Consent to fdoption, Mass. adv. Hh. (19783 2338,
2403; Custoflv of A Mincr, Mass. Adv. Sh. (L979)
2124, 2139, Nothing less than &n express judicial
finding of parental unfitness just:fies terminating

perental custody. Petition of the Department of

Public Wulfare to Dispense with Censint Lo Adophion,

D ——— Pt i/ LAy

Mass. Adv. &, (1978) 2388, 2403-2404; Perition of

e masm.n o

New Enginnd Home for Little Wandersrs ro Dispense

with Consent to Adeption, (hereinafrter cited as

Little Wanderers} 367 Mass. 631, 546 (15%75). Such

a finding of parental unfitness is constituvionally
. 2/ . PO . .

required and is net met by a finding addressed

solely to the "best interests™ of the child.

2/ The constitutional rationale for requiring
a finding of r1hne5$ has heen described by the
Supreme Judinial Court as follows:

For some parents, loss of 2 ohild may ke
ag onerous a penalty as the desrivation
of the parents' freedom.

Cvs“ggy of A Minor, Mass. Adv. Sh. {1979%9) 11L7,
TIZ28. " Sve #lsc Department of Public ﬁigggg“ V.
J.K.B., Hass Adv. 5h, (19797 22077270
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Stanley v. [llinois, supra at 635& {i%W72}; Quilloin

.v. Walcott, supra at 235 {1978).

We have little doubt that the Due Process
Clause would be cffended "[i]f a State
were Lo attempt te force the break up of
3 natural family...without some showing
of unfictness and for the sole reason

that to do so was thought te be in the
chiildren’s best interest." {(Emphasis
added. )

Id., quozing Smith v. Organization ¢l Foster

Families, 431 U.5. &16, 882-863 {(1977) (Stewart,
J. concurring in judgment).

The Supreme Judicilal Court, accordingly, has
repeatedly held that those who serit 1o deprive a
natural darent of the custody of her children must
affirmatively show that she is currercly unfic to

heve cus:ody of her children. E.g , Richards v.

317 Mass. 471 (1945). This showing must be mace
Meegan, 318 Mass. 459 (1943}, Ridgswey v. Cels,
350 Mass. 274 (1966); a stranger, Hirshon v,
Gormlev, 321 Mass. 204 (1949); or the state.
Custody »f & Minor, Mass. Adv. Sh. (1979} 1117.
It must »e made whether the forced separaticn is

4
permanen:, a5 with an involuntary aﬂcptian,gf

3/ A petition may be brought, pursuant to
G.L. ¢.210 53, to allow a persen or &n agency

{footnote continued)
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Little Wanderers, supra, or tempovary, as with a

¥
, v . -
guardianships—" or 2 care and protect:ign proceed-
1 Sff Ty - . . b o, s
ing.= Rguch petitioners, 23258 Maas, 377 {14974,

Custody of 4 Minor, Mass. Adv. Sh. {1979 1117.

{fostnote continued)

having tae ¢are or custedy of a2 child, to commenne
a proceelin: to dispense with tne necd for the
natural motner's consent to an adoptisn 1f 1t i
found tc be in rhe "hest interests of the child

"Iin determining whether the best intsrests of rhe
child will e served by issuing a decree dispensing
with the nesd of comsent . . . the court shall
consider the ability, capacity, fitness and rsadi-

ness of the child's parente . . | to assume parontal
responsibility . . . and shall alsc ronsider the

plan propos=zd by the . . . agency [opr person!
initiating the petition.”

4/ A puardianship proceeding, pursuant Lo
G.L. €.201 §5, can cause a child to hb removed
from the custedy of her parents. Saotion 5 proo
vides ir pertinent par:i, "The prau$1; COUrt may,
upon the written consent of the parents or surviv-
ing parent, order that rhe guardian shall have

. . custedy; and may so order if, upor a hearing
and afrer such notice to the parcrt$ Or BUIVIVIng
parent &s il may order, 1t finds gueh p&fentﬁj
jointly, or the surviving parent, un’it to have
such custodv; or if it firnds one of hwmmﬁnftt Lo
have such cuhtodJ, or if it finds one of them
uniit therefor and the other filez in ccurt his or
her written consent to such ovdsy. . . .7 (Emptasis
added.}

3/ G.L.119 §824, 26, provide that any person
concerned for a leld*s we’farn may Tile a4 petition
alleging that the child "ig without necessary and
pcoper physical, sducational or moral care and
discipline, or is growing up under conditions oy
circumstances damaging to a child's sound charatter
development, or who lacks proper asttention of
parent, guardian with care and custody, . . . and

(footnote continued)
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The requirement that “unfitness” be shown
cannot btes met by mere evidence as ¢ parental
behavior per se, including parental sexual prefer-

ence per se, but only by evidence as Lo parental

B < : e” L3
behavior that adversely affects the child.® Thuas,

{(fostnote continued)

whose parents or guardian are unwilling, incompetent
or unavailsile to provide such cars. . .." If the
allegations in the petition are proved, the child
may be committed to the custody of the Department

of Publi: welfare.

Evenr after & parent has been deprived of
child custedy under ¢©.119, the parant retains
residual rights, such as, the right vo wisit, C.5L.
c.119 §33, uo consent to adeption, $.L. ¢.210 §3,
to deterwing the child's religious “iliacion,
G.L.c.i1l3 833, and to petition the court everv six
months for a review and redetermination of the
current neeads of the child, G.L.c.119 §26.

&/ Many judicial authorities ocukside this
Commonwealth agree that homosexmality is not, in
and of i:self, sufficient reason to deny 2 natural
parent cnustody unless 1t can be shown to affect
the welfare of the chiid. A4s Judge Koss Campbell
of the Mich.gan Circuit Court recently noted,
A parent's homosexual orientation if
relevant, Ls certainly s factor which
must be considered in determining custody,
but it is relevant only if it scruaily
aifects or pay affect the child., .
Homosexuality alone, standing in 2
vacuum unrelated to the child, does noo
constitute a wandarory disqualificarion
for child custody.

"Child Costody When One Parent is o Homosexual™,

17 A B. A Judge's J. No. 2, 38, 41 (1878},

Similarly, in People v. Erown, 49 Mich. App.
358, 365 (1673), the fact that Cwo women were
invelved in 2 homosexual relationship was found
insufficlent to support the conclusion that such a
relationship rendered the home ar unfiy place

(footnote continued:
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the Supreme Judicial Court noted almost half a

century age in Richards v. Forrest, supra at

552-354:

The unfitness of parents . . .must be’
determined with respect both to their
own character, temperment, capacity, and
conduct, and to the welfare of the child
in connection with its age, environment
and affections.

See Guardianship of A Minor, 1 Mass. app. Ct.

392, 396 (1973). Parental unfitness and the

welfare of the child are "not separate and distinct,

{(footnote continued)

for children to resideé And, in M.P. v. S.P., 3
Family Law Reporter, 28535 (N.J. Super. Ct. App.
Div., 197%9) tEe court rejected, as completely
speculative, the notion that the natural mother's
homosexual preference was destructive to the
welfare of her two daughters absent evidence to
that effect. There was no evidence of any specific
instances of sexual misconduct by the mother or
evidence that she tried in any way to inculcate
the girls with her sexual atritudes,

In Smith v. Smith, 5 Family Law Reporter,
2450 (Mich. Cir. €t., 1979}, a Michigan court
recently held that lesbianism is no bar to the
granting of custody. The Court emphasized that it
is ".,.the kind of care, the quality of care, the
love, security, affection, and consistency of
discipline"” that & parent can give her children
that is important, not the parent's sexual orien-
tation per se. Id. at 2451.

See also, Ashling v. Ashling, 3 Family Law
Reporter, 2976 {Oregon Ct. App., 1979); Hiller v.
Miller, 5 Family Law Reporter, 2302 (Mich. Sup.
Ct., 1979); Armanini v. Armanini, 5 Family Law
Reporter, 2501 (N.¥Y. Sup. Ct., 1979); Whitehead v.
Black, %eFamily Law Reporter, 2594 (Maine Super.
ct., 19/6).

PHOTOCOPY
PRESERVATION
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but cognuate and connected." Little Wanderers,
supra at 641. -Similarly, the "best intarescs of
the c¢hil:d" test aslone is an insufficient basis for
separating a parent from her child. Quillein v.
Walcott, supra ar 255.

The Supreme Judicial Court has explicitly
rejected the netion that parents who have teampo-
rarily g:vern up custody may be deprived of futurs
custody by reference to the "best intarascs®

standard. 1a Little Wanderers, supra atr 639-640,

the Court said:

[“]e do not think [the Legisiacure]
meant to allow fif parents to be
deprived of their children . . . KWor
have we found any cases where fit
parents whe have volunterily piven
up temporary custody for appropriate
rzasons lest their chiidren to
acioption by reference to the "best
ir.terests" standard siamply because
arother set of parents was found
better qualified.

The Supreme Judiciasl Court has also pade it
quite clwar that a finding of unfitness mway not he
premised. a: here, on the lower court's distaste
for the parent's lifestyle. In Custedy of A
Minor, Mass. Adv. Sh. (1979) 2089, 2147, the Court
stated:

[¢]tate intervention is justified
orly when parents are shown to be
ircapable of fulfilling their
dv.ties as parents. This do=zs not
mean that the State is free to

intrude upon families simply because
their households fail to mezt the

-11-
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idwals approved by the comwunity.
Neither does it authorize ztate
intervention simply because the
parents enmbrace ideologias o
pursue life-styles at wdds witvh the
average., Rather, it is incumbent
upon the State to prove that the
parents suffer from "grievous
shovrtcomings or handicaps that
would put the child's welfare in 7,

. the family milieu much at hazard. "2/
(Emphasis added.) (citations opitted).

The terminaticn of appellant's fundapental right

Lo custocy swlely because the lower couvt did nosn
csondone ter life style is clearly unsonstitational.

"Indeed, affirmative sponsorship of psrticular

ethical, religious, or political beliefs {5 some-

F-5+

thing we expect the State not to attenpr in a
society constitutionally commitzed to the idea of
individual liberty and freedom ¢f choice.” Bellotti

v. Baird, 47 U.S.L.W. 4969, 4973 (1973).

™

7/ Wnile it is true that thiz stavement way
made in the context of & G.L. c.ll% 8§24 "gare amd
protecticn” proceeding, there is no raason to
doubt ite applicability to this case. Firsv, sovch
safeguarcs directly derive frow the S.apreme Judicial
Court's recognition of the fundamentsl pature of
the parerte-chiid asscciarion and not from the
identity of the contestants in a custody suin., In
Custody of & Minor, Mass., Adv. Sh. (197¢3 1117,

1131 n.107, 2 Tcare and protection® case, tha

Supreme Judisial Court stated that much of ius
decision was equally applicable "to custody dizputes
invelving husbands and wives or other relatives of
the chilc.™ Second, this is indeed 2 custody
dispute letween parent and the Commonwealtl.

Ms. Paterauds is not in any way relatsd to appellant
and the Lepartment of Public Welfare was an active
participsnt in the trial below because the Department
was the legsl custodian of the children at that
time.

12~

e
o
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Although the lower court did surport to make
detailed findings of fact, it is appzrent from the
court's decision that appellant's homosexuality
per se cuused the court to find her "unfit” to
have custody of her natural children. The Lower
court's vreference for a more conventional life-
ctyle is simply an insufficient basis for its order
under the Constitution.

B. Ir. The Absence Of Evidence o Suppor:t A
Finding Of Unfitness, The Szxual Prefes-
er.ce Of & Natural Parent Is 4 Neutral
Fecetor and Has No Presumptive Effect.

Premising its order on unsupported assumptions
about lesbiznism, the lower court vislated its
constitutionally ccmpelled obligations to make
specific individualized f£indings conceriing un-
fitness c¢nd established, contrary to law, & pre-
sumption of unfitness based upon the mether's
sexual preference.

Witlout any evidence to support its conclu-
sion, the lower court concluded that *,. . [&]
leskbian housechold creates an element of instabil:ty
that would adversely effect [sic] the welfsre of
the children.” At trial, there was no evidence
that appellant's sexusal preference has had or
would have any adverse impact on the children. In
fact, the expert restimony presented by all parcties

was that sexual preference per se was unrelated to

-13-
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determining a parent's fitness and thar the children

were curcently emoticnally healthy ard stable.

Layv witn:sses all attested to the norwal rslaticpe
ship between appellant and her children and to the
fact tha: appellant is a fit and CArITNEG parent.
The lowe:- court, nonetheless, made ne finding on
her present fitness, but instead made findings
relative to her sexual preference from which ir
inferred a negative effect on her children. In so
doing, the lower court violated its obligatzion to
detail the specific parental "shorteomings ov
handicaps" that reander the marural parent “unfit".
Custody of 4 Minor, Mass. Adv. Sh. {1979) 1117,
1130, The lower court's decision fails %o demon-
strate tuat "close attention has been given the

evidence and that the necessity of removing the

child frrm his or her parents hasg been persuasivaely

shown." 1d. "Indeed, we believe that imporvan:

personal rights such as those invelved when the

.breakup of & family is threatencd, warrant an

extra mecsurs of evidentiary protection.” Id. av

-

1128, (Fmphasis added.)
Here, not only did the lower court fsil to

make specific individualized findings but it cid

exactly the contrary of providing "an extra measure

of evidertiary protection” to a fasily relationship

threatened with breakup. Because there was o
evidence to support its conclusion, tne only

-14-
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explanation for the lower court's decision to deny
appellart custody is that it applied a presumption:
leshians are unfit parents. The attempt on the
part cf the lower court to give presumptive effect
to appellant's sexual preference is unwarranted,
unavthorizes and unconstitutional. It is alsc
directly contrary to the holdings of the Supreme
Judicial Court. In Custeody of A Miner, Mass., 2dv.
Sh. (1973) 2099, 2112, the court held that a
mother could not be denied custody on the basis of
a finding that she suffered from pental disorders
and was incapable of sound judgment. as such
findings do not establish urfitness, so appeliani’s
sexnal preference does not establish unfitness.
Beciuse substantial personal liberrvies are at
stake in cases where termination of the parent-cuild
tustody relationship is sought, the burden of
proving unfitness is on those who seek that termipa-
tien. This is so under the decisions of the
Supreme .Judicial Court, the Supreme Court and
under the statutes of the Commonweslth.
That burden may not, consistent with rhe
constitution, be shifted to the parent to prove

“
[

: . o/ v T e P
her fitness.™ "{Tihe Commonwealth w3y not attenpt

8/ The Supreme Court has rejscted the potion
that the state may force & natural parent to Leay
the burden of demonstrating fitness te have custody .
In Stanley v. Illincis, 405 U.s. 645, 648 (1972)

(footnote continued)
-15-
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to force the break up of a natural farily without
an affirnative showing of parentszl unfitnessg. ”
Custody of 4 Minor, Mass. Adv. Sh. (1979) 1117,
1124, It was ervor for the lower court to uss
appellant's sexual preference as the hasis for
shifting to her the burder of proving her fitness.
The use of a presumption is alsc directly
contrary to the Supreme Judicial Courtc's consistent
reguirem:nt that custody decisions be mads on a
case by case basis, with careful attentisn given

the facts., Little Wanderers, supra av 64%: Petition

of the Depavtment of Public Welfare to Zispeuse

with Comsent to adoption, Mass. adv. $h. (1978)

2383, 2406; Custody of A Minor, Mass. Adgwv. Sh.
(1979) 1.17, 113¢.

The close, case-by-case atteniion to particalar
and individual facts, which gives rhe lower courts
the flex:bility in the custedy area to respond
fairly to tle variety of situations thar come
before them, is not merely a wise judicial policy

but is constitutionally compelled. Custody of A

{footncte continued)

the Court made it clear that Illincis could not
justify ¢ statute requiring the srtate ve take
custody of illegitimate children on the death nf
the mother by affording the natural father an
cpportunity to ge through adoptien pruceedings in
which he would bear the burden cof demonsLrating
his fitness.

“16-



SENT FY:FOLEY. HOAG & FLIOT 10~ 4-854 t10:3448M ; POLEY, HOAG & ELICT- 2024380425 720

Minor, Mass. adv. Sh. {1979y 1117, 1,28 Custody of
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of the Depzrtment of Public Welfare ro Dispense

with Consent to Adoption, Mass. adv. Sh. (197%3

2388, 2406. The Supreme Judicial Courr has uniformiy
upheld the constitutional validity of varicus

"child removal" statutes, such as G.L. ¢.301 &5,

G.L. ¢.119 §24, and G.L. ¢.210 &3, which have bsen
attacked on vagueness grounds, saying, "Standards

of mathenatical preciszion are neither possible nor

desirabl: in this field...." Lirtle wanderers,

supra at 646; Fetition of the Deparvtment of Public

Welfare 1o Dispense with Consent Lo #doption,

Mass. Advs. Sh. (1978) 2388, 2406. The use of
broad and ganeral terms in those sraiatss is
acceptab.e, however, only when coupled with a
requirement of close, careful scyitiny of the
facts of a particular case,
{11t is constitutionally demanded that a
Julge exercise the utmost care, as
demonstrated through specific and devailed

tindings of fact, in rendering a judgment
which deprives parents ¢f chiid custody. ..

Custody of 4 Minor, Mass. Adv. Sh. (1979} 1117,
1118.

Indeved, not only did the lower court imper-
missibly shift the burden to appeliant to prove

her fitness, but even after the evidencs suggested

that she waz "“fit", the lower court still deni=g

“17-
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her custady c¢f her children. JThe 1ovér court's
disregard of the evidences of appellant's fitness
suggests that the lower court considered appelliant's
-sexual prefzrence to be an insurmcuntable cbstacle
to her clair for custody. The lower court not
enly employed a presumption, but it appears to
heve emploved an irrebuttable one, and so was io
error.

The Supreme Court has consistently digfavorsad
irrebuttable presumptions and has fcund them to
violate the due process clause in a variety of

contexts. (leveland v. LaFleur, 414 U.S. 632,

643-646 (1974) (striking down irrebuttable pre-
supption that pregnancy beyond a certvain stage
caused unfitness to teach); Vlandis v. Kline, 412
U.§5. 441, 446 (1973) (striking down irreburtable

presumption that students are out of state residents

for state university tuition purposes); Carrington
v. Rash, 380 U.s. 83, 98 (19653) (striking down
irrebuttable presumption that servic=men were
non-residents for {ranchise purposes;. “Such
presumprions viciate due process wher the basis

for the presumption is not necessarily true in

fact and the individual is denied his right to
challenge the factual basis of such 3 judicial or

legislative determination.

-18-
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v

In Stanley v. lllinecis, supra au 654

[
(¥
o |
P

the Court struck down a statule requiring

ot
e of
i

state to take custody of any illegitimare child
upon the death of its netursl mether and without
allowing the putative farher an Sppertuity to
prove his fitmess to be a custodial parent. The
Couvrt held that the state statursz, which creared
an irrebuttable presumption that unmarrvied fathers
were incompetent to raise theivy children, violated
the Due Prouess Clause:

It may ke, as the State insists, that

most unmarried fathers are unsuitable

and neglectful parents...Buc, all un-

mirried fathers are mor in this category;

sope are whollv suited to have custody

of their children.
1d. at 634. The Stanley Court held whar the
gdvantag: of presumption was inadequate when the
"issue ar s:iake is the dismemberment of his family",
and that a wore individualized deterrinatiozn of 4
father's competence to care for his children was
necessary s¢ a4s to avoid "running roughshod ever

the important interests of bozth paren: and child."

Id. at 637, 558. See alse, Cleveland Buoard of

Education v. LaFleur, supra; Carringron v.

supra; Heiner v. Donnan, 285 1.5,

The lowar court's decision suffers from the
gsame inflrmities as the laws struck down in Stanley

v. I1llinoig and Cleveland Board of Fducation v.

[

LaFlevr. The lower court made no individualized

-1%-
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determination as to appellant's fitness to be &

parent. 1t ignored evidence of appellant's fitnesg
and, instead, relied on broad, nagative concep-
tions of homosexual envircnments to presume a
negative effect on appellarnt's children, To
deprive 3 piarent of custody of her netural children
on such 3 basis offends the requirements thav the
state has the burden of demonstrating unfitness,
and that the court make individualized determinag-~
tiong ani avoid irrvebuttable presumprtions. Because
the lower court's decision was not reoted in the
facts of thig case, it violated appeilant's due

process rights and must be reversed.

IT. The Probate Court Unjustifiably Discrimi-
natzd Against Appellant's Constitutionally
Protected Parental Rights,

By determining appellant to be unfit &

1]

AL e

of her saxual preference, the lower court effsctively
denied hzr squal protection of the laws. The
presumption that appellant was unfit based solely

on the fact of lesbianism is an impermissible
diserimination against homosexuals,

Undzr ¢qual protection analysis, where funda-
mental ilaterests such as parental cuscody of a
natural thild are treated in a discriminatorcy
manner, the state carrvies & heavy burden of jus-

tifying the discrimination. The srare mpust show

«20~
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that the classification invoived -« here, homb-
sexual ag opposed to hetercsexual parents -«
further:s a compelling state interesty, and is
closely tailored to effectuate legitimzte state

interests. Carey v. Pepulation Servicas

Internavional, 431 U.s. 678, 68% f18TTY . San

Antonio Schoel District v. Rodriguez, all U.&

16-17 {1473); Zablocki v. Redhail , supra at 382

(1678); Shapiro v. Tnompson, 394 U.S. CGL8, 632-%4
638 (19€9); Dunn v. Plumstein, 405 .S, 230, 334
342-343 (1972}

In the instant case, the lower court’'s terpis
nation of appellant’'s custodial rights is rox
justified by any significant state interest. The
state does have a le gitimate interesy protecting
the welfare of minor ehildren by ramoving thew
from unfit parents. Custody of A Minor, Mass.
Adv. Sh. (1579) 1117, 1123-1124; Cusiody of A

Minor, Mass. Adv. Sh. (1979) 209%, 203, Petition

of the D2partment of Public Welfzre to Uispense

i W e e

with Comszent to Acoption, Mass. Adv. Sh. (1978)
2388, 2433. The legislative policy sxpressed ir
the varius child removal statutes embodies legi-
timate iiterests which are within the power of the
grate to implement:
{T]he policy of this roumonweslth
{Lsi to direct its sfforrs, firsz, to

the strengtheﬁlng and encouragement of
family life for the protection and care

-21-
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of children; ...and to provide substivute
care of children only wher the family
irzelf or the resources avaiiable to the
tamily are unable to provide the necesn-
54Ty care and protection to insure the
rights of any child to sound hezlth and
normal physical, mental, spiritual and
woral development. The pupese...is vo
wnsure that the children of the Commor-
wealth are protected against the harmtul
effects resulting frem the abgeuce,
inability, inadequacy or destructive
behavior of parents or parent substi-
tutes, and to assure good wubstitute
parental care in the event of the absznce,
femporary ot permanent inability or
unfitness of parents to provide care and
protection for their children.y/

—& 5

-

H

However, the staﬁe's interest in removing
children from the custody of "unfir® parents
sopplies no justification for vemovirg children
from the custody of a homosexual parent. ‘where
the evidance before the lower court was undisputed
that homdsexuality is not the equivalent of parental
unfitness, the lower court's different treatment
of appellant on the ground of howogexuality was
impermissible,

Equal protection analysis requires a deter-

wination of whether the means used to achieve

9/ This is the statement of poelicy whick
precedes the "care and protection" rewmoval provisions
in G.L. . 119 §1 and is the best synthesis of the
decisions ir the area of child custody. For
example, this policy applies te adoption proceadings,
Little Wiundevers, 367 Mass. 631, 645 (1975%);

Pet:tion of Department of Public Welfire Lo Dispense
With Con:zent to Adoption, Mass. Adv. 5h. (1974
I3B8,72408, Tts applicability to every proveeding
in which a nzrural parent stands to leose custody

of her children is apparent.

-22.
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lzgitimate ends are constitutionally defensible.

Stanley v. Illinois, supra at 652 (L4723 Zablockd

V. Redhail, supra at 388 (1978). There is no

doubt that the means the lower court used ro
terminate appellant's custody rights, namely, a
per se finding of unfitness, was impermissible.

As the Saprame Court stared in Stanley v. Iilirwis:
We observe that the State registers ne
gain tewards its declared goals when 1t
separates children from the cuszody eof
fit parents, Indeed, if Stanley is a
fit father, the State spites its ows
articulated goals when ir needlessly
separates him from his familv.

Id. at 632-£533. That cbservation was echoed in

Little Wanderers:

[Vile do not think [the legisiature]
peant te allow fit parents to be deprived
ol their children....

id. at 619.

In sum, the lower court's decisiosn reflects a
classification draswn “"with an evil eye and an
unequal hand', morivated by a "feeling of antipaihy
against & specific group”, Yick Wo v. Hopkins,

P

118 U.5. 356, 373-374 (1886); skinner v, Oklaboma,

supra at 341 (1942). Vhere there was ne evidencs
to permit the lower court to copmect phe wel<ape
of the clild with appellantis fitness an o parent
resulting from her sexual preference. the lowsr
court sipply discriminated againsi hew. This
discriminatory act denied appeliant the wqual
protecticn of the law and sheould be reversed.

-23.
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CONCLUSION

For the reasons stated above, thiz case should

b: remanded for rehearing under the comstitutional iy

required standards,

John Reiistein

Civil Libervies Urion

~_of Massachusetts
&7 Winter Srnreet
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