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HYANNIS. MASSACHUSETTS

NUTTER, McCLENNEN & FISH
ATIOItNEYS AT LAW

ONE NrERNATIONAL PLACE
BOSTON, MASSACHUSETTS 021 :tl-2699

TELEPHONE.:617 439.2000 FACSlMlLE:617 !n3.9748

JunE' 18, 1994
93980-22

DIREcr DIAL NUMBER

(617) 439-2342

Senator Edward M. Kennedy
315 Russell Senate Office Building
Washington, DC 20510

Re: Sandra L. Lynch

Dear Senator Kennedy:
I write to urge you to support the appointment of Sandra L.

Lynch to the position of U.S. Circuit Judge for the First Circuit
Court of Appeals.

You will likely receive many letters suggesting, and your
own investigation will confirnl, that Sandra's legal skills and
judicial temperament are of the highest calibre. Those of us who
know her well respect these traits, demonstrated both in her
private practice and in her public and pro bono efforts. I seek
to bring to your attention a different dimension of Sandra's
character - her strong sense of obligation to the Community.

While she was President of the Boston Bar Association,
Sandra approached me to chair a new committee of the Association,
the Summer Job Committee. Our purpose was to design and
implement a program (the first: of its kind in Boston) to
encourage law firms to hire Boston high school students for the
summer. Motivated by Sandra"E! inspiration and working with what
was her basic idea, we were able to put together a program that
placed 20 Boston high school students in law firms and legal
agencies during the Summer of 1993. Later this month we will
begin the second year of the program. without question, the
Program could not have been successful without Sandra's
unwavering support and personal commitment.

The Summer Jobs Program is just one illustration of Sandra's
commitment to her community, as evidenced by the many pro bono
projects in which she has been active over the years.
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NUTTER. McCLENNEN & FISH

Senator Edward M. Kennedy
June 18, 1994
Page 2

MEM/pm
cc: Jeff Blattner, Esquire

Joel I. Klein, Esquire
Senator John F. Kerry

46509

When submitting Louis D. arandeis' nomination to the Senate
in 1916, President Woodrow Wilson introduced his candidate as a
man who "knows more than how teotalk about the right, - he knows
how to set it forward in the face of its enemies." I can think
of no better introduction for Sandra Lynch almost eighty years
later.

You will see many candidates with abilities up to the
position you seek to fill. You will see few who temper those
abilities with the compassion and caring of Sandra Lynch .

•
\

~~lY

. Michael E. Mooney
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THE WHITE HOUSE

WASHINGTON

August 26, 1994

Dear Ms. stone:
Thank you for writing to the WhiteHouse to
recommend Sandra Lynch for appointment to the u.s.
Court of Appeals for the First Circuit.
I can assure you that we will give your endorsement
serious consideration as we work with president
Clinton to fill this important vacancy.
If you have further questions about this matter,
please feel free to contact me at (202) 456-7901.

FlPJi
Victoria L'.Radd '
Associate Counsel to the President

Ms. Cathleen Douglas stone
1615 L street, N.W.
suite 850
Washington, D.C. 20036

I
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COPY

August 26, 1994

Dear Ms. stone:
Thank you for writing to the White House to
recommend Sandra Lynch for appointment to the u.s.
Court of Appeals for the First circuit.
I can assure you that we will give your endorsement
serious consideration as we work with President
Clinton to fill this important vacancy.
If you have further questions about this matter,
please feel free to contact me at (202) 456~7901.

sincerely,

Victoria L. Radd
Associate Counsel to the President

Ms. Cathleen Douglas Stone
1615 L,Street, N.W.
suite 850
Washington, D.C. '20036
PLEASE RETAIN THIS COPY OF THE SIGNED ORIGINAL, FOR
yOUR RECORDS.
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FOLEY. HOAG & ELIOT

1615 L STREET. N.W.

SUITE eso

WASHINGTON, D.C. 20036

TE"L.E~HONE(202) 775 -0600

". ..••CSIMILE (202) 857.0140

June 16, 1994

Joel I. Klein, Esq~
Deputy Counsel to the President
Second Floor, West Wing
The White House
Washington, D.C. 20500

Dear Mr. Klein:

/'u' ~' 10. -

IN eOSTON, •••"

ONE POST OFFICE SQUARE

BOSTON, MASSACHUSETTS 02109

TELEPHONE> (517) 482-1390

CABLE ADDRESS ""'OL~Y HOAG'"

.ACSIMIL.E (Eil7) 482-7347

T£l-.EX 940693

I would like to recommend Sandra Lynch of Massachusetts for
the seat on the united States Court of Appeals for the First
Circuit which will be vacated on the elevation of Stephen Breyer
to the United States Supreme Court. Her work and reputation are
held in high esteem by both the bench and the bar in
Massachusetts. I enclose a resume and a few writing samples.

Sandra is the immediate past-President of the Boston Bar
Association ("BBA"). As BBA president, she involved the bar in
children's and education issues and secured the enactment of
major state court reform legislation and the creation of a
statewide juvenile court.

She has an extensive background in both private practice and
in the public sector, the perspective of a litigator with over
twenty years of active trial and appellate litigation, including
in some of the most significant and complex cases in
Massachusetts. Her personal standards are high. Her leadership
abilities and her strong commitment to equality are unshakeable.
Perhaps of equal importance, she will bring the lessons in
humanity and compassion she has gained from being a mother and
from caring about her clients and their causes. ,

Since her graduation from Wellesley College in 1968 and law
school in 1971, Sandy has handled hundreds of matters in
litigation and she has earned the respect of the legal and
broader community here. To mention only a few of her cases:

,1. the Boston School Desegregation case before U.S.
District Court Judge W. Arthur Garrity, Jr., where she
fought for an end to racial discrimination in schools,



in the trial court, in the First Circuit and in the
U.S. Supreme Court.

2. Baird v. Bellotti and Planned Parenthood v. Bellotti,
where she fought to protect a woman's right to choose
in the U.S. Supreme Court and below. [Planned '
Parenthood gave her -its Distinguished Service Award for
this. ]

3. The Woburn toxic tort case, the 'largest, most complex
case of its kind in the country in which she was co-
trial counsel with our partner Mike Keating, in ,a jury
trial that lasted more than two months.

Her experiences have given her great depth as a trial
lawyer. In addition to the Woburn case, she has handled trials
from a few days long to thirty-two days on trial. She has
handled an extensive number of motions and won a number of cases

,on dispositive motions. She has argued numerous cases at every
level of the court, in master's hearings and arbitrations, and
has handled high-level mediations. The cases are complex, the
degree of responsibility is great. She has served as a master
and an arbitrator. Her resume describes her experience more
fully.

Sandy feels passionately about equality under the law and
has worked for racial justice and women's and children's rights.
Over her career, she has always done significant amounts of pro
bono and civil rights work, reflecting her strong preference for
accomplishment over rhetoric.

She also feels strongly about the intellectual discipline
and rigor of the law. Her work strives to meet standards of
excellence and intellectual honesty. She was an editor of her
law review. Judges have commonly asked her to speak at programs
or write articles. An example was the request by U.S., District
Court Judge Douglas Woodlock that she write the article on
"Public Institution Litigation in the First circuit" in a
publication devoted to the federal courts in ,Massachusetts.

While I believe she represented the bar with distinction as
President of the Boston Bar Association, her greatest pride is in
what 'she has accomplished through her leadership and her ability
to work with others. Within our firm, she was the leader of the
Litigation Department, with more than sixty attorneys.

She would be very honored to be ,considered for the position.
It is a position of great importance and the decision will,
whatever the outcome, reflect care and diligence. While I
believe she is very well known in the legal and larger community
here, she undoubtedly is not as well known nationally. She would
be very happy to be available for meetings so that there is a
greater opportunity to get to know her.



Sincerely,

She would very much like to re-enter public service by
serving on the Court. Her interest in being on the Court stems
from her reasons for going to law school: She saw law as a
method for the peaceful resolution of conflicts between different
societal interests and a primary method for achieving a more
equal society under the Constitution. Thank you for your
courtesy.

enc.
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June 9, 1994

RBSUMB OF SANDRA LEA LYNCH

-

69 Naples Road
Brookline, HA 02146
Telephone: (617):~~-~9~Date of Birth: lj~ ~Mother of stephen yncn ~owman,

age 11

PROFESSIONAL EXPERIENCE
EMPLOYMENT

[00 i1
Foley, Hoag & Eliot
One Post Office Square
Boston, HA 02109
Telephone: (617) 482-1390
Fax: 617-482-7341

1978
to present

1974 - 1978

1973 - 1974

1971 - 1973

1968 - 1971.

Foley, Hoag & Eliot. Partner (1982), Past head of
Litigation Department ,Pro B.ono Coordinator,
Professional Responsibility committee.
(see practice experience section below).
General counsel, Massachusetts Department of
Education. Represented State Board of Education in
Boston. School Desegregation case, implemented special
education, bilingual education, racial imbalance and
educational equity laws, handled other litigation and
oversaw office of five attorneys.
Assistant Attorney General, Government Bureau,
Commonwealth of Massachusetts. Defended
constitutionality of state statutes and represented
state agencies in federal and state trial and
appellate courts. Handled Boston and springfield
racial imbalance school cases.
Instructor in Legal Writing, Boston University Law
School.
Law clerk, Chief Judge Raymond J. Pettine, U.s.
District Court, District of Rhode Island.
Part-time employment during law school at legal
services office, public defenders office, law firm,
sponsor of low-income housing •

.. - - ------------- - -- --



! RESUME OF SANDRA LEA LYNCH

EDUCATION
September 1968-
June 1971

September 1964-
June 1968

September 1960-
June 1964

Boston University Law School
J.D. cum laude. Articles Editor, Boston University
Law Review. Book Awards in Administrative, corporate
.Law.
Wellesley College, Wellesley, Massachusetts.
A.B. in Philosophy. Seven College Scholarship.

Lake Highlands High School, Dallas, Texas.
Class Salutatorian, Editor of newspaper.

PROFESSIONAL ACTIVITIES
1994

1993-1994

1993

Massachusetts Supreme Judicial Court committee on
Model Rules of Professional Conduct.

American Arbitration Association.Panel on Large and
Complex Cases.
Advisory Committee on Rules of the U.S. Court of
Appeals for the First Circuit.

Board, New England Legal Foundation.

ABA commission on Partnership Programs.

Wellesley College Business Leadership Conference.

Boston Chamber of Commerce, Leading Industries
committee.
silver Shingle Distinguished Alumni Award, Boston
University Law School.
Member, commission on Federal Appointments (U.s.
District court, U.s. Attorney and U.S ..Magistrate)
established by Senators Kennedy and Kerry.

Massachusetts. TaxpaYers Foundation, Policy Committee ..

2

I
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1992-1993

1991-1992

1987-1991

1986-1989

1986-1988

1986-1987

1982-1986

1982-1984

1982-1983

1982

RESUME OF SANDRA LEA LYNCH

President, Boston Bar Association. President of 8,000
I •member voluntary bar. Accompl~shed enactment of major

court reform legislation resulting in greater
accountability and efficiency, focussed bar on
children (by sponsoring legislation creating statewide
juvenile court, .initiating bar involvement in
education reform legislation, and summer jobs program
for Boston students in law offices), initiated
legislation for pay raise for state judiciary, created
programs for unemployed lawyers, requested First
circuit initiate gender and racial bias studies.

Special counsel to the commission on Judicial Conduct
to prosecute In the Matter of Justice Joseph S.
Mitchell (appointed by supreme Judicial Court).

President-Elect, Boston Bar Association, author of BBA
study: Courts in Crisis, A Blueprint for Reform.

Secretary, Treasurer and Vice President of Boston Bar
Association (successively).
Chair, BBA Committee on Role. of Gender in Practice of
Law; co-initiator of.BBA Report of same title, which
was first gender bias study of a major bar.
Member, Joint Bar Committee (advises Governor on
Judicial Appointments).

council, Boston Bar Association.
vice Chair, Board of Bar Overseers of .Commonwealth of
Massachusetts 1985-1986, Member 1982-1986. Bar
disciplinary Board (appointed by S.J.C.).

Member, Massachusetts Advisory Committee, U.S. civil
Rights Commission.
civil Liberties Union of Ma~sachusetts, Board and
General Counsel.
Member, Screening Committee for U.S. Magistrate, U.S.
District Court (D. Mass).

3
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RESUME OF SANDRA LEA LYNCH

1980-1981

1980

1977-1978

1975-1977

1974-1975

civil Liberties Union of Massachusetts, Board.

Planned Parenthood League of Massachusetts
Distinguished Service ,Award.

First Vice President, civil Liberties Union'of
Massachusetts.
Beacon Press School Integration studies.

Council, Committee on Legal ,Services to the Poor,
Boston Bar Association.
Women's Rights Project, Civil Liberties Union of
Massachusetts, founder and Steering Committee member.

Advisory Board, Center for Women's Legal Studies.,

ADMITTED TO PRACTICE
Commonwealth of Massachusetts (1971).

United States Supreme Court (1974).
United States District courts, District of Massachusetts (1973) and
District of Rhode Island ,1980).
united States Court of Appeals for the First c1rcuit (19,74).

PUBLICATIONS
Damages in Massachusetts Litigation, "Damages in Sale of Goods,
Insurance and Employment", MCLE (1993).
"Beyond Plato", Boston Bar Journal 2 (July/August 1993).

"The 724 Children", Boston Bar Journal 2 (May/June 1993).

"Anatomy of a Success: BBA and Court Reform", Boston Bar Journal 2
(March/April 1993).

4
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RESUME OF SANDRA LEA LYNCH

"Mirror, Mirror On The Wall", Boston Bar Journal 2 (Jan./Feb. 1993).

"High Noon In The Courthouse", Boston Bar Journal 2 (Nov./Dec. 1992).

"Of Mice and Men ..• And Women and Children," Boston Bar Journal 2
(Sept./Oct., 1992). ,
"Public Institution Litigation in the First Circuit," 74 Mass. Law
Review 259 (Dec. 1989).
Various Mass. continuing Legal Education Course Materials, including
"Federal Court Motion Practice" (1989), "Avoiding and Litigating ,
Wrongful Termination Cases" (1988), "Third' Party Liability for Workplace'
Injuries" (1987), "Federal Court Practice" (1984).

"The Boston School Desegregation case", 62 Mass. L. Quarterly 137 (Fall
1977) .
"Education Law", 1975 Boston College Annual Survey of Massachusetts Law
396.
"New England Regional Government", in Power, Pollution, and Public
Policy, by Project NECAP (New England Coastal Area Planning), M; I'.T.
Press (1971).
Comment, "Little Ado About Much: Jurisdiction of the Supreme Court to
Issue Mandamus," 51 B.U.L. Rev. 106 (1971).
Note, "Can the Section 1331 Amount Requirement constitutionally Bar a
Plaintiff Alleging Violation of His First Amendment Rights from Using
the Federal Court to Get an Injunction Against a Federal Officer."
50 B.U. L. Rev. 178 (1970) (Special Issue).

SPEECHES
Speaker, First Circuit Judicial Conference "Lack of Professionalism and
Incivility from the Bench" (1993), various ABA and National Conference
of Bar Presidents conferences, Bar Leadership Institute, National
Institute of Trial Advocacy and various MCLE, MBA, BBA and other
programs. Topics include court reform, professionalism, environmental
law, employment law, education law, federal court practice, injury in
workplace.

5



RESUME OF SANDRA LEA LYNCH.
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REPORTED DECISIONS

";,'ii.. . ,: ~,~,;~ ". ~~"~
See attachment.

LEGAL PROFESSIONAL ACTIVITIES
Member, Women's Bar Association, Boston Bar Association, Massachusetts
Bar Association, American Bar Association, New England Legal Foundation.

PRACTICE EXPERIENCE
Handled numerous civil litigation matters in trlal court and on

appeal and criminal grand jury matters and investigations. Represent
plaintiffs and defendants, individuals and entities. Representative
cases, from the present going back in time, are set forth.
1. Massachusetts Turnpike Authority v. F.L. Roberts, Exxon, Mobil and

Canadian/Oxy (1992-1994) (Ma!;s. superior and Appeals court)

Represented plaintiff Mass. Turnpike Authority against oil
companies who had leased and: contaminated service areas along
Turnpike since 1956, seeklng'to recover assessment and clean up
response costs and damages for contamination in excess of $10
million. Briefed and won novel issues of indemnity and application
of contribution law to state environmental statute. To reduce costs
of litigation and expedite resolution, parties underwent extensive'
ADR, resulting in agreements in 1993, approved by the court, under
which the oil companies are cleaning up the ten sites. Now on
appeal taken by non-settling party.

....,.

2. Arbitrator.- Dalkon Shield Litigation (1993)
Arbitrator for the Center for Dispute Resolution in a c~~~ bya

woman who claimed injury from her use of the Dalkon Shield IUD; My
,written opinion found that the medical evidence did not associate

,'...t.he various pelvic diseases she had with use of an IUD .
-3. Pension Plan of Public Service company of New Hampshire v. KMPG Peat

Marwick, et al (N.H.)
As Special Counsel to the P.S,N,H. Pension Plan, investigated

the loss of $24 million in plan assets resulting from investments in
naked options by an internal fiduciary, who was assisted by the
cupidity of a major securities brokerage firm, and the negligent

6



RESUME OF SANDRA LEA LYNCH

stupidity of the custodial bank, in violation of ERISA and other
laws. Cooperated and coordinated with a concurrent Department of
Labor investigation. Recovered the amounts lost to the Plan,
obtained contributions from culpable parties and now am in
litigation with the accounting firm involved for malpractice. Case
raised undecided issues of ERISA remedies and liability.

4. In the Matter of Joseph S. Mitchell (S.J.C. 1992)
Appointed by supreme Judicial Court as special Counsel to

Judicial Conduct Commission to prosecute disciplinary charges
against superior Court Judge Joseph S. Mitchell. I sought his
removal from the bench. Judge Mitchell, after proceedings, took
early retirement.

5. Korb v. Raytheon, 410 Mass. 581 (1991)
Successfully represented in trial court and on appeal employer

in action by a former company vice President who had been terminated
after he made statements at press conference critical of employer's
biggest customers at Department of ,Defense and contrary to
employer's interest. Former Vice President,' represented by civil
Liberties Union, claimed termination violated his free speech rights
under Mass. 'civil Rights Act ("MCRA"). I raised issue of First
Amendment limits on use of state power (through MCRA) to force
defendant to associate with speech with which it disagreed.

Case had originally been removed to federal court because
Korb's complaint alleged his First Amendment rights had been
violated. Reaching a novel question, the district court held that
an action brought under the MCRA in the private free speech context
involving competing claims for First Amendment protection did not
raise a federal question. Korb v. Raytheon, 707 F. Supp. 63 (D.
Mass. 1989) (Woodlock, J.).

6. New Medico Ass'ociates, Inc. v. Kleinhenz, 750 F. Supp. 1145 (D.
Mass. 1990) (Skinner, J.)

Two former employees, who worked in Illinois, were sued by
their former employer under a non-compete clause. They had been
forced to sign an agreement containing a forum selection clause
which specified Massachusetts. My motion for defendants to transfer
the case to Illinois was allowed, one of the few times transfer
happened in the face of a forum selection clause under Stewart
organization. Inc. v. Ricoh Corp., 487 U.S. 22 (1988).

7



RESUME OF. SANDRA LEA LYNCH.

7. Ms. X v. Company Z, U.S. Dist. ct., (D..Mass. 1989)
Represented female employee raped by her boss after a company

function. Her boss was convicted in state court of crime of rape .
.I brought civil litigation in 1989 in federal court against her
employer, alleging employer had notice of problems with boss and
responsibility not to expose her to risk .of harm. Case settled.
Settlement terms and amount confidential.

8. Gene Trak v. Roche Diagnostic systems, Inc. (Middlesex sup. ct. and
M~ss. Appeals ct.)

Successfully defeated at trial court and on appeal attempt to
enforce non-compete agreement against my client Roche, who hired
scientist to help develop DNA/RNA diagnostic test kits which would
enable hospitals to quickly diagnose diseases such as AIDS. Case
presented issues of freedom of scientist to leave work on one
patented technology he believed would fail in order to work on only
technology he believed would succeed. Legal issues involved
interplay between the public disclosure policies of patent law and
confidentiality policies of trade secret/non-compete law. Case
involved explaining in simple terms highly technical scientific
concepts. I obtained affidavits from Mass. Dept. of Public Health
and a Nobel Laureate on severely adverse public policy impact of
enforcing non-compete in this arena.

9. Grand Jury Investigation: Matter of Company Y
Represented company in several year Grand Jury investigation

involving numerous witnesses. Target was defense contractor and.
issues involved pricing on multi-year government contracts from
three different company divisions. Following my production of
evidence and witnesses to Grand Jury and lengthy proffer to AUSA,
government decided not to prosecute either civilly or criminally.

10. Anderson v. Cryovac. Inc. (U.S. Dist. ct. D. Mass.) (Skinner, J.)

Trial counsel to W.R. Grace. in lengthy jury trial in Woburn
toxic tort case. Families sued, claiming leukemia in their children
had been caused by chemicals in drinking water. First stage of case
involved two month trial before federai court jury on complex issues
of hydrogeology and causation .of contamination in wells. Jury
verdict vacated against Grace because jury interrogatories were
inconsistent. Case settled. .
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RESUME OF SANDRA LEA LYNCH

In the face of enormous publicity and a real threat to the
ability to find an impartial jury, the trial court issued protective
orders prohibiting disclosure of information obtained through
discovery except, as needed, to public health and environmental
officials. The Boston Globe challenged the orders, asserting there
was a public right of access to such materials. We successfully
upheld the trial court's orders on appeal. Anderson v. cryovac,805
F.2d 1 (1st cir. 1986).

11. Robinson v. polaroid Corp., 567 F. SUpp. 192 (D. Mass. 1983)
(Skinner, J.), aff'd, 732 F.2d 1010 (1984)

Thirty-two day trial in three related class action employment
cases against my client polaroid. Plaintiffs asserted that race
discrimination motivated the layoffs of black exempt and non-exempt
employees. Defense was that: (1) hourly layoffs were seniority
based and, (2) as to salaried employees, Polaroid was exemplary
affirmative action employer who took risks in hiring, risks that
could not continue in terms of poor performance in time of layoff
and that (3) statistical evidence showed no disproportionate impact.
Defendants' verdict was affirmed on appeal. Legal issues on appeal
involved interplay between disparate impact and discriminatory
treatment analyses.

12. Spencer companies, Inc. v. Agency Rent A Car, 542 F. SUpp. 237 (D.
Mass. 1982) (Skinner, J.) and Agency Rent A Car v. Connolly, 542 F.
Supp. 231 (D. Mass. 1982), vacated and remanded, 686 F.2d 1029 (1st
Clr. 1982) .

In related litigations, our client Spencer, a local shoe
company fought off a greenmail and then take-over attempt by a
corporate raider. We convinced the 1st Circuit that a state
regulatory order forbidding the raider from purchasing more stock
was not preempted by the williams Act, to require abstention, and to.
vacate an injunction issued by the district court against.
enforcement of the state anti-take over statute. The district court
had held the statute unconstitutional as an impermissible burden on
interstate commerce and declined to abstain. '

We ultimately convinced the district court that the raider had
violated the provisions of the Williams Act and so it preliminarily
enjoined tender offer.
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RESUME OF SANDRA LEA LYNCH

13. Baird v. Bellotti, 443 U.S. 622 (1979)
Planned Parenthood League of Massachusetts v. Bellotti, 641 F.2d
~006 (1st Cir. 1980)

Represented Planned Parenthood League of Massachusetts in
attack on Massachusetts statute unduly burdening access to
abortions. Won constitutional challenge to statute in U.S. supreme
Court. Legislature amended the statute by requiring fetal
description to be read to woman, 24 hour waiting period and two
parent or judicial consent for minors to have abortions. We
challenged amendment. First Circuit held portions of statute
invalid.

In related action I also argued challenge to statute based on
state constitutional guarantees before Supreme Judicial Court. Mary
Moe v. Bellotti.

I also represented individual minors who brought Mary Moe
petitions in state court, under G.L. c. 112 S12S, seeking court
permission for abortions.

14.. Boston School Desegregation Case: Morgan v. Kerrigan, 388 F. Supp.
581 (D. Mass. 1975), aff'd, Morgan v. Kerrigan, 401 F. Supp. 216 (D.
Mass. 1974), denial of stay, 523 F.2d917, aff'd, 530 F.2d 401 (1st
Cir.), cert. denied, 426 U.S. 935 (1976) (remedial plan); Morgan v.
Kerrigan, 409 F. Supp. 141 (D. Mass. 1975) (D. Mass. 1974), aff'd,
sub nom. Morgan v. McDonough 540 F.2d 527 (1st Cir. 1976), cert.
denied, 429 U.S. 1042 (receivership of South-Boston High School).

Before Judge W. Arthur Garrity, Jr., I was counsel to the
Massachus.etts Board of Education, which was a defendant in the
federal case and which had originally brought the state Racial
Imbalance case against the Boston School Committee. The Board was
held not to have violated plaintiffs' rights. proceedings ranged
froIn trial before masters on remedial alternatives, to fashioning
remedial decrees for students and faculty, to enforcement, to
emergency receivership of South Boston High School, and related
issues. The First Circuit opinion affirming one of Judge Garrity's
orders, at 540 F.2d 527, 532 (1976), quotes from my brief. I
handled several appeals to the First circuit and to the U.S. Supreme
Court in addition to several times weekly sessions with the trial
court.

10



Reported. Cases

Federal

1. Baird v. Bellotti, 443 U.S. 622 (1979)
2. Schuler v. Polaroid corp., 848 F.2d 276 (1st Cir. 1988)

3. Johnson v. General Elee., 840 F.2d 132, (1st Cir. 1988), 56
USLW 2490, 46 Fair Empl. Prae. Cas. (BNA) 81

4. Anderson v. Cryovac. Inc., 805 F.2d (1st Cir. 1986), 55 USLW
2343, 6 Fed. R. Serv.3d 369, 13 Media L. Rep. 1721

5. Robinson v. Polaroid corp., 732 F.2d 1010 (1st Cir. 1984),
34 Fair Empl ..Prac. cas. (BNA) 1134, 34 Empl. Prac. Dec. P
34,312

6. Baird v.Bellotti, 724 F.2d 1032 (1st Cir. 1984)

7. Agency Rent-A-Car, Inc. V. Connolly, 686 F.2d 1029 (1st Cir.
1982), Blue Sky L. Rep.P 71,773, Fed. Sec. L. Rep. P 98,776

8. Planned Parenthood League of Massachusetts v, Bellotti, 641
F.2d 1006 (1st Cir. 1981)

9. Morganv. MCDbnough, 540 F.2d527 (1st Cir. 1976), cert.
denied, 429 U.S. 1042

10. Morgan v. Kerrigan, 530 F.2d 401 (1st Cir. 1976), cert.
denied, 426 U.S. 935(1976).

11. Morganv. Kerrigan, 523 F.2d 917 (1st Cir. 1975)

12. Wiener v. Polaroid corp., 790 F. Supp. 363 (D. Mass. 1992),
59 Fair Empl. Prac. Cas. (BNA) 1621, 62 Empl. Prae. Dec. P
42,596

13. New Medico Associates. Inc. v. Kleinhenz, 750 F. Supp.1145
(D. Mass. 1990).

14. Korb v. Raytheon Co., 707F. supp. 63 (D. Mass. 1989)

15. Schuler v. Polaroid corp., 1987 WL 14098, 44 Fair Empl.
Prac. Cas. (BNA) 1415 (D. Mass. 1987)

16. Johnson v. General Elec. Co., 1987 WL 14821, 44 F.E.P. Cas.
(BNA) 1143 (D. Mass. 1987), aff'd, 840 F.2d 132 (1st Cir.
1988)

17. Crews v. Memorex corp., 677 F. Supp. (D. Mass. 1987) F.E.P.
Cas. (BNA) 1599



18. Planned Parenthood League of Massachusetts v. Bellotti, 608
F. supp. 800 (D. Mass. 1985)

19. Baird v. Bellotti, 616 F. Supp. 6 (D. Mass. 1984)

20. Crewsv. Memorex Corp., 588 F. Supp. 27 (D. Mass. 1984), 120
L.R.R.M. (BNA) 2679, 41 F.E.P. Cas. (BNA) 1318

21. Robinson v. Polaroid corp., 567 F. Supp. 192, 32 F.E.P. Cas.
(BNA) 621, 33 Empl. Prac. Dec. P 34,115 (D. Mass. 1983),
aff'd, 732 F.2d 1010 (1st Cir. 1984) .

22. Spencer Companies. Inc. v. Agency Rent-A-Car. Inc., 542 F.
Supp. 237 (D. Mass ..1982), Fed. Sec. L. Rep. P 98,668

23. Agency Rent-A-Car, Inc. v. Connolly, 542 F. Supp.231, Blue
Sky L.Rep. P 71,736, Fed ..Sec. L. Rep. P 98,637 (D. Mass.
1982), rev'd and remanded 686F.2d 1029 (1st Cir. 1982)

24. Planned Parenthood League of Massachusetts v. Bellotti, ,499
F. Supp. 215 (D. Mass. 1980)

25. Armstrongv. Board of School Directors of city of Milwaukee,
616 F.2d 305 (7th cir.1980)

26. Morgan v. Kerrigan,. 409 F. Supp. 1141 (D. Mass. 1975) (later
history omitted)

27. Morgan v. Kerrigan, 401 F" supp. 216. (D. Mass. 1975) (later
history omitted)

30. Korb v. Raytheon corp., 410 Mass. 581 (1991), 574 N.E.2d
370, 60 USLW 2092, 6 Indiv. Empl. Rts. Cas. (BNA) 1002

31. Mouradian v. General Elec. Co., 23 Mass. App. ct. 538, 503
(1987) N ..E.2d 1318, Mass. App ..ct., Feb. 24, 1987; 43 Fair
Empl. Prac. Cas. (BNA) 240, 1 Indiv. Empl. Rts. Cas. (BNA)
,1691.

32. Wilson v. Brookline Housing Authority, 383 Mass. 878 (1981),
420 N.E.2d 314 (Mass. 1981)
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33. ,Bezio v. Patenaude, 381 Mass. 5-63 (1980), 410 N.E.2d 1207
(Mass. 1980)

34. Continental-Hyannis Furn. Co., Inc. v. state Tax Commission,
366 MasS. 308, 318 N.E.2d 618 (Mass. 1974)

35. School Committee of Springfield v. Board of Ed., 365 Mass.
215 (1974), 311 N.E.2d 69 (Mass. 1974)

36. School Committee of Boston v. Board of Ed., 364 Mass. 199
(1973), 302 N.E.2d g16 (Mass. 1973)

37. Beaton v. Randall, 326 N.E.2d 302 (Mass. 1975)

38. School Committee of Springfield v. Board of Education, 366
Mass. 315, 319 N.E.2d 427 (Mass. 1974), cert. denied, 421
U.S. 947 (1975)
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'already workinS! harder on average than '
a dec:lde ago. under pressure about bill-
ing rates and efficiency?

uwyers have a special brief in push-
ing for court reform. as the BBA has
steadfastly done. We should be no less
concerned with our puolic school sys-
tems. We are not just lawyers. we are
parents and citizens too. '

The BBA has iormed a Task Force on
Public Education. chaired by Robert
Fraser. to give us a voice in t~.ritost im ..

, portant oi public issues"":'the future of
our schools. The BB~s highly successful
Task Force on Drugs and JUstice signifi-
cantly influenced our stat~'s response to'
a major SOCial problem. We seek to do
so again. AI•.",is de Tocqu""ille observed
in the earl y 1800s:

In America there are no nobles or
literary men. and the people are apt
to mistrust the wealthy; lawyers
consequently form the highest
political class and the most culti-
vated por:tion of society. : .

lawyers today should display leader-
ship, so that what our children inherit
from us is not the loss of their own
futures.

Our public elementary and secondary
schools fare no better. Presently the
state's share of educational costs.is at the
lowest level in ten years. At the same
time . ..Jur schools are facing annual en-
rollment and inflation increases of
around 5'/: %. Massachusetts ranks 43rd
in the nation in the levei or state aid to
elementary and secondary education. As
a result. our public sc.~oois are unusual1y
reliant on and victims of the local prop-
erty tax. Our schools are caught between
the Scylla of Proposition : V: and the
Charybdis of low state funding ..The ad-
m,rable present eiforts at education
reform. through legislation or the school
financing lawsuit. will and snould assist
the poorest communities. Such "reform"
will be through concepts of "foundation
budgets." but most likely capped at
levels well below what our good school
systems presently spend. How does this
reform assist the quality of education in
the remaining. often middle class school
systems7 They must go to the voters for
overrides every several years to get ade-
quate funding. running hard just to keep
from ralling further behind. in the name
of "rerorm." we may just define the
lowest common denominator. ExceJIence
has. however. never been defined by the
lowest common denominator. In the face
of declining quality, those who can af-
iord to will simply purchase education
ror their children on the private market.
And when enough parents do so out of
quiet concern. it will be too late to save
the public schools.

There is a danger that we will make
decisions which suit our present interests
and not recognize the consequences for ,
the world we shape for our children.
Later generations may view us no more
kindly than Churchill viewed Nevil1e
Chamberlain, however well intentioned
we were. "Peace in our time" may pro--
duce chaos thereafter.

Will we leave our children a society
in which only the poorest use our courts
and our public schools7 What will it
mean for America when two of the basic
components of a stable democracy-a
good judicial system and a good public
education system-are lost? What will
it mean for our profession7 As we move
toward a two class society. won't lawyers
inevitably try to assure that they and
their families are among the protected7
What does that mean for a profession

PRESIDE;'ITS PACE

Of Mice and Men . . .
and Women . . .

and Children

by Sandra L. Lynch

What i~ the world we leave our
children7 It is a world both men and

, women have tried to shape with the best
laid schemes and with good ilJtentions.
What or it7

In the 19605 there was eloquent con-
cern that we were mo"ving to two socie-
ties-one white and one black. The
danger now is that we are moving to two
societies-one rich and one poor. That
movement has seriously weakened two
of the basic functions or American gov-
ernment-our systems of justice and of
public education. A stable democracy
requires that we strengthen both.

Our Massachusetts state courts are
badly in need of managerial reform.
They are otten unable to handle. much
Jess expeditiously. the cases before them.
valiantly though they try, Cases involv-
ing children partieulariy get lost in the '
cracks. with heartbreaking personal
costs. Children do not wait to grow up
while courts fail to hear cases of their
abuse and neglect. Continuances and
delay mean the stabiiity children need
is irretrievably lost. This disgraceful con-
dition has prompted a uniquely Ameri-
can and poignant act of faith-a suit
liIed in the courts against the courts for
the failure of the courts to adequately
handle the cases 01 children. In the
meantime. those who can afford other
methods of dispute resolution simply
purchase it on the private market. Pri-
vate alternative dispute resolution is
becoming to the judicial system what
Federal Express is to the U.S. Postal
System.
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The "724 Children"

Boston Citv Hosoital is on the front
lines or medicine where poverty, via-
Ienc~. dna urban ~iie intersect. Our
[eaal .;;ervices orogrZlms-GBLS.~ . ~
C.:"SLS. C,mbridgeoon: Problem Cen-
ter. and "thers-;r~ on the front lines
vi id"" at this same ~ntersection

What is it like 0 n the front lines?
One stud v has found that 10ct, of the
children treated in a BCH clinic saw a
shooting or a stabbing at home or on
the street. before they a'f're ~ixyears old.
Sesame Street's Big Bird must seem
unreal to them-he isn't afraid of being
mugged in his neighborhood. George
F. Will recentlv desc:ibed a new urban
phenomenon. the ..~~ Children:' or
"w'lildren kept at home. indoors. seven
Javs a ,,'eek. :~ hours a Ja:;. because
of the epidemic of ':ioience:' The
homes in which thev are kept rna:; not
be safe in other wavs: lead paint. inde-
quate heat. not enough monev to go
around for food. dothing and medi-
cine. There may not ~venbe a parent
in the home. Bv the year :000. there
will be ~.OOO children in this country.
.KcoNing to estimates. who have lost
their mothers to AlOS. And the epi-
Jemic of "iolence Joes not recognize
the sanctuary of the :lome. The Massa-
.:husetts Trial Court judges hear more
than a thousand petitions a week
under Chapter :09A. or a staggering
32.000 such .:ases a :;ear.

Health professionals rna:; try to ap-
proach this comple" of issues through
famil:; medicine. But law:;ers know
that in todav's world the law touches
just about e~ery problem. Perhaps. as
this centurY waxed neW and it was
possible to'live without much atten-
tion to law. but it is surelv not possible

to do ':to .15 ~he ("enturv ",Vanes. Bv
deiinition .. ~ovemment. 'including it"s
bene6ts and :-~jarion. involves taw.
50cietv :s protected not through viS'-
ldnte Jerion. out ~hrough the cnminnl
l.lw,;. ~:"ivatedisputes ,He ~xpected
~obe ;-esolvea :n (ourr. clnd not by
self.help.
The !e~ai?roiesslon is not there for

substantial numbers oi peopie ho
need l~gal help, ~s~eeially the poor.
Here we are. a generatIon aiter the ere-
,1tIcn vi the Legal S~rvlces ?'{'ogram.
after rhe War on Povertv. and the
problem of delivery of legal services to
the indigent has not disappeared.
Indeed. a worsening of the problem
has (re?t u~ on us.

\lew England. since 1990. has been
in the ',vorst economic shape since the
Great Depression. There has been a
loss of ~30.0oojobs. or 11"c of the job
base. Tnere has been a related increase
in homelessness and domesttcvio-
lence. Because of constraints on state
budgets. state assistance programs
have been rut back. Children. it was
said. had to be clothed to meet the
'jew England wearher on 579 a :;ear.
At a time of increased need . .:ore legal
services for poor ?eople have been
severe! v impacted bv funding losses.

Each of the sources of funding for
the Greater Boston area legal services
programs is shrinking. There are four
core programs and the:; have suffered
four body blows. The four .:ore pro-
grams are Greater Boston Legal
Service (GBLS). Cambridge And
Somerville Legal Services (CASLSl,
Cambridgeport Problem Center (CPCl
and Volunteer Lawyers Project (VLP).
The four bodv blows come from the
sharp drop ;n IOLTA funds caused b:;
interest rate reduction. the impact of
the 1990 census. loss of state As:;lum
Representation funding, and shortfalls
in United Wa:; funding .

In the mid 1980's. the BBA. trying to
address the problem of funding for
legal services. petitioned the SjC to
create an IOLTA program. The SjC
did so b:; rule. The vast majority of
IOLT.~ funding goes to legal services
programs through the 'Massachusetts
Legal .:"ssistance Corporation. During
FY '93. MLAC is projecting a decline
in [OLTA income of about 57. million.
MLAC is attempting to Cusllion the

blow ;,v e' hausttn~ itS res.",:es. but
sun anticIpates a 51.3 mIllion .:ut in
basIC?ro'lrams in FY '°3.

The Greater Boston area programs
.1te :liso. ironlcallv. ':ictlmized bv the
?rosperity of this area in the late
1980's. For the "1990" census is in fact
based on data from that earlier period
of ?ros):>ent:;. and does not capture
the bust that followed .. :"s'a result.
funding: formulas ,,'ntcn operate on
census data shirt funding J.way trom
the "?rosperous" Boston area"The pro-
grams also lost neari:; 5"00.(..'00in ,'etoed
stace aopropriations for tepresentatiori
of immigrants .. :"nd Lnited Way, an-
other :unding source. anhcipates cuts
or rou~hly j"C'J'o: to ail recipIents.

The federal government is uillikelv
to soive the problem. even if there is
an inGeased appropriation for the
Legal 5ervices Corporation I,L"Cl. The
disrance to catch up \s too tar. For ex.
amole. the Reagan wtS of 1982 slashed
the GBLS budget bv 51.2 million. to a
52.1 :niilion level. In 1993. more than
ten vears later. the GBLS grant from
LCC lS still 52.1 million. the 1982 le"el.
notwithstanding ?opulation gro\, ..th
ana inrlation.

.:"s a result. the FY '93 funding for
GBLS will be reduced bv :nore than
5500.000. Chelsea. the city with the
highest ?ercentage or ?oor people in
the ;tate. will be sen'ed bv one half-
time ?aralegal. to do work former!:;
done 0:; two full-time attorne:;s.
C..•.SLS mav.be forced to rut its staff
bv a quart~r. The other programs suf-
fer simi1arl:;.. , .

Congress should be asked to signifi-
cantlv increaSe L"C funding. MLAC'S
request for 5900.000 new funding to
.:ombat domeStic ,'iolence should be
supported. When programs seek do-
nations from the pri,'ate bar. the bar
should respond because it is the right
thing to do.

Some rna:; sa:; that the legal profes-
sion should primaril:; bear the costs of
these programs. But the need to de-
liver legal services to the indigent is a
societal need and ta" dollars and
[OLTA dollars should be used primar-
II:; to support the programs. What will
ha ppen if progra ms Me not ade-
quatelv funded? The human .:osts will
be enormous. There will be .:osts to



The "724 Children"
,:lJllnnul!'lJ from ~ 1

the profession as well. There will be
increased calls for mandatory pro bollO
pro~ms and for enforcement Ofpro
bOllo obligations through ethical rules
and diSCIplinary procedures. There
wIll also be definitions of "pro bOllo"
work restricting it to legal services to
the poor. no matter how worthy the
evil rights. gender equality. or admin-
istration of justice pro bOllo ~ifort. The
recent attacks on the [OlTA program
ignore the practical reality that the
needs are .the~e. they are enormous.
and someone will bear the cost Of
meeting those needs or the conse-
quences of not meetIng them.

;
./
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Beyond Plato

by Salldra L LYlldt

Philosophers today explore "Com-
munitarian" concepts, focusingon the
quandaries and dissatisfacttonsofmod-
em life. In particular, they attempt to
bridge the discontinUIty in practice
between the idea of "rights" and the
idea of "responsibiiities."
One suc'h philosopher, Amitai

EtZlOni,writes, "No society can func-
tion well unless most of its members
'behave' most of the time because they
voluntarily heed their moral commit-
ments and social responsibilities." To
give a graphic example, as was said
aiter the terrorist bombing of the lon-
don subway system, "Civilizationis
when so few can cause so much havoc
tor so many."
A paradigm shift is occurring in our

society. We are all interrelated. "Com-
munitarianism" is an effort to rethink
the paradigm of contlict between the
individual good and the collectivegood
which has characterized the last quar-
ter century. Ideas count.
What. does this have to do with law-

yers? A lot. ~ore than anyone else.
lawyers champion the idea of"rights:'
By that we mean the rights of the indi-
vidual. Our doctrines deiine the rights
of individuals as being juxtaposed
against the community. OurdoctTines
establish the adversary system as the
best method oi resolving disputes. But
at the same time. we live profession-
ally and represent clients inand among
institutions and communities. As the
80ston Globe's David Warsh says. "We
live through institutions and m~ttake
them seriously."
The interrelatedness of nature isnow

well recognized.We use the term "the
environment" and analyze "ecosys-
tems." Appreciating this, our laws re-
quire an analysis of the impact on the
environm'!nt of particular actions. No
one wouid now permIt an industrial
plant to be built without considering
its impact on the local environment.
from water and air quality to traific
patterns.
Yet we have been slower to recog-

nize both the interrelatedness of our
profession and of the justice system
within which we work. To give an e.x-
ample, if 100 new police officers are
added, there isapplause. Wehave got-
ten tough on crime. Few consider that
those 100 officers will lead to more
arrests, which will lead to more Pros-
ecutions and require more public de-
fenders, and will add to the criminal
caseload of courts, and will require
more space to incarcerate prisoners.
Without added resources, other com-
ponents of thejusticesystemmaybreak
down, harming the community. Policy
has consequences. The consequences
for the justice system of a particular
policy choiceare. however. rarely rec-
ognized.
To continue the point, courts hear-

ingmoreandmorecriminal cases.with-
out benefit of added resources. will
hear fewer civil cases. That. exactly. is
one of the real consequences of the
"Wat on Drugs:' The delay in hearing
civil cases demonstrably drives litiga-
tion costs up for the parties. Oients,
faced with higher costs, tell lawyers
they cannot afford to compensate the
waste occasionedby delay. so they no
longer want to pay hourly rates. They
want lawyers to engage in "creative"
billing arrangements in which lawyers
share the risks of delay. Not irratio-
nally, clients want to change a system
of billing in which lawyers are com-
pensa ted for the system's waste toOne
in which lawyers have an economic
incentive to control the waste. Oients
also seek toavoidcourts whereverpos-
sible. making use of standard contract
clauses requiring ADR, This in tum
fundamentally affects how we prac-
tice.
These interrelationships require that

we in the profession recognize there
is a legal community. Survival of the
community requires that we transcend

labelssuch as prosecution ~nddefense
counsel. personal inlury lawyer and
insurance lawver. labor and manage-
ment attorneys. poverty lawyers and
"establishment" lawvers. Survival of
the c'Ommunitymeans that we must
think or responSibilities as well as
rights.
Alloi this makes the role oibar asso-

dations even more relevant and more
important. The BostonBarAssociation
is the commonmeettng ground for the
legal community here. TheBBArepre-
sents and embodies that communitv.
The interests of that community this
year haveranged from unemploYment
of lawyers to law firms bell)g charged
with collective guilt for the crimes of
the few. The BBA is the' institution
which advocates on matters of the ju-
didal svstem-like court reiorm and
judicialpav raises-which affectusall.
It is the 'i~stitution which recognizes
the relattonships between the legal
community's interests and thoseofthe
larger community-such as on educa-
tion reform legislation al)d the 'BHA
Summer Jobs Program. The BBAis the
institution which debunks political
mythologies which pre\'ent there be-
ingreaIsolutions topalpably realprob-
lems. Examples include the BBA's
TruthinSentencingbill, whichdebunks
the myth that the answer to crime is
simpl~ tobuild evenmore ptisoncells.
The BBAwill need your support in the
coming years-please give that sup-
port. It is a wise investment.
This is my .last President's Page.

Thankyou'for theopportunity toserve.



Public Institution Litigation in the
First Circuit

BYSANDRA I.. l.YNC.{t

Introduction
From busing in Boston to the building or new jails to

c!e:ming up Boston Harbor. federal courts have shaped
the lives or !vlassacnuse:tS citizens in s,gnilic.mt ways.
How and why did our iederal courtS become so involved!
ThIS anicle discusses these twOquestions and describes
some or the malor C.1Ses.

."- prophetIC icomote in a Depression-era Sup=e
C:Jnn opinion ictetoid gre:1ter involvement by federal
cour..s when normal political processes had failed to pro-
tee: ce:tairi groups: •
lP~:~:udice .:l~ainstjisc:e!e and insular minorities may be a
spec~ condition. '.vru.c~tends seriously to curt:ui the opera.
tion Ot :hose poiitlcJl processes ordinarily to be relied upon
to protec: minoritles. ;lOdwroch may call ror J correspond.
ingi Y ::lore se:lrc:-Jng Judicial inquiry. I

Increasing[ y, ",'Ie iederal courtS have protected the
nghrs or indiVlduals against government insatutions
and have iorced the government to comply with the law.

Numerous commentators have attempted to chaIac.
te=e the involvement or federal coons in institutional
change. It has been said that until the 19605. the federal
conns ruid rarely told either federal or state governmen-
tal bodies what they :nust do.'

In the past :".\1() decades. however. civil litigation in-
creasmgly has involved new procedural and r=edial
characteristics. It is said that litigation has shifted from
a private, cwo.sicied. remedi.ally restricted system to a
public. multi-polar. ::lexible iorumior resolvmg issues of
public law and social grievance!

C our..s now issue aiiinnative iniunctions requiring
scruct".lfal changes in government institutions. "[Ajnab-

tMs.lvncnis a parmer:u Foley,Ho~&.Eliot. From 1973 to 1978she
was G;:neral C",unsel or th~ ;\Ussachusens Detlartme::lt orEducation
and a counsel in the ooston school desegregatIon Co'lSe. Grateiul ac-
knawlecigment is .5l•.•.'!n to Victoria Silbey and SrarifOrd Swing: for
their assistaIlCe with dl1s miele.
1. Utl1ted SateS v. C.lI'Ole:le Produces Co., .304 U.S. 1+1, 152 0.4
119381.
2. Horowit:. Dec:eel."'lg Organizational Change: Judicial Supervi-
SJon of I"Jolic [mar-Jeons. 1983 Dun L}. 126;. 1266{1983llberein.
after. Horowic::. !nsC:rucons!.
3. Eisenberg and Ye=ll. The Ordinary and :be Exr:aordinaryfrlb1..
stitllaona1 wtigacon. 93 H.>J<V.L REv. 46; (1980}. The miele aoa:s
th::at decrees are oiten Jdmmis[f:ltive. affirmative :l.Cd prospea::ne.
md reduce conside~bly the a.eiendmt's d.iscRtion, in m.anaging the
institution. This necessnoi1teScontinued iudicial involvement in the
running of 3.D insnnltlon. md the implementing or. if necessary,
mod..ifyiw; ot a decree: The COUIt also monitors compliance with a
dec..~ and issues wan::;ng:s to and smctions ag3tnSt recalcitr:mt gov-
emment bodid. Thus. Jaiudication becomes part or the larger sys.

dicztlon in one branch impels a correiative periormance
in another .... Here is a new. Jifinnative conceDtion or
cnec:<s and balances:" When the other branches oi gov-
ernmem do not act. and when rightS have been iound to
be Vlolated. the cou!ts have "no alterrultlve but to take a
more active role in formulating appropriate relief"
RightS without remedies are hollow rights.' .

Critics have branded this correlative dutY or action
"judicial activism;' a purported usurping or powers that
are constitutionally reserved to the de.mocriticallv
elected branches. In rruth, public sector litigation at
times has required courtS to e."tercisewhat.havecradi.
tionaily been viewed as executive or legislative func.
tions. In promulgating a decree, rhe court makes i
"legtslative" choice to expend funds on the ?articu1ar
remedy, and not on competing concerns: Similarly, a
court ,maY become involved in adm..irti.srr:ltivede::llls:
Where. io'rexampie,.should the tainted sludge irom the
harbor be out?

HoWeVer.these criricisms insufficiently appreciare
the fact that other branches oi government may de;.,r.
either intentionally or ineptly, hard or unpopular
chOIces to the courts. For example, the LegISlature may
have believed that there wasno constituency for funding
prisons and iails. and so coniinement conditions were
alloweClto deteriorate until they offended constitutional
standards. Boston Harbor became the toilet ior greater
Boston's sewage because oithe inabilitY oiloca! co=u.
roties and the stare to work out altenutives. The failure
or the legislative and e.'tecutivebranches to address pub-
lic problems oiren causes public sector litigation to be
brought.

.;-

tem or public :egulation. and the iuciF becomes .m administratOr or
remedial compliance. Id. .
.1, Horowic:.. Instirutions. supraucm.2, ~t1286. Th~re.:llC. OiCOUlSe.
cases which deie.ndants. lO.[fansigeIlt iriStimtions or gO\~mment odi.
clJls. '.\IOwa like to lose. For e."WnPle, a iudiclal dec.~ may be a
W'e;l,ponused. a.~t the legisiarme to augment iinancial appropria-
tions in a cert:lin are~ Id. ,U l294.
5. fohnson. The Role o;:be Federal CourtS in lnsc.ruconal Li.riga-
non. J2AL.\. L REv.271. 27~119811.
6. rd.
7. BlurriIlg 0; the !iDes 0; demarcation between judicw and legisla.
ti~ responsibilities does nor occur only in the come."tt discussed in
this =e1e. The l]Dited Soltes Supreme Court declSion in CitY oi
Richmond v. OoSOll, i09 S.C~ 70611989), may be Vl<Wedas having
an underl~ premise we i legiswm. body auy enact otherwise
impermissible race-based remedial' laws provided it actS in a
judicio.! fashion Or lIlakmg specific evidentiary iin~ of di.scrim.
lmeion ""d n.urowly t>ilors the ",medy. !roDicilly, ehe judicial
model has thus become the model for legislative ,ctiOll,

Public lnstirution Litigation in the Firsr Circuit /259



.'

The onset ot public institution liti~ation has
'soawned compie.'C concerns. Critics have decried judi-
ciai acnvism. Some cmics have soul;ilt to impose judi-
ciai restramt thIoul;il s=c.hes for the "ongma.! intent"
Otthe Constitution. 3ut charges otiumciai overre3cbjn~
otten are uni:ur. 'ndeed. the decisions ot the c:mrts oithe
First Circuit prCV1delessons ot a ciiiferemSOrt:ot abdica.
:lOn ot responslbw ry by other branches or g=rnme:m,
or r.Atd dec:..sior.s being rorced OntOthe cour..s because
dected oriicials prererred it that way; and or the diffi.
c,ury facing any coUrt in trying to aciueve an effective
remedy that can overcome bureaucratic resistanCe or
inertia.

~ the last several decades. feder:UcoUrtShave
been integrally =Ived in the public institutions otthe
Commonwealth ot Massachusetts.and or the City of
Boston. They have been called upon to resolve disputes
about the hirinr; or minoriry police md iireiighters, to
improve deplorabie conmtions in mental health f2cili-
ticS; to relieve overcrowded jails, to desegregate the Bos.
ton Dublic schoo is, to ensure fair housing, and to clean
uo the open sewer that was Boston Harbor." Reluctant at
times to interve::.e before the public institutions have
been given every chance to resolve these ptobiems, fed-
eralludges, both =ia1 and appellate. nave acted in these
cases with restramt and courage, with mgenuiry and
savvy, and have created a legacy, nOt only Orexpanded
iederal remedial law, but also or better conmnons for the
ci=ens orMassa6useru. The following areas illusrrate .
how the federal coUrtS have improved the qualiry.or liie
in :his Co=onwealth.

Public Employment
!'ederai coUrt orders have signi£icantiy shaped the

hinng prac-jces for both police and iireiigriters inMassa-
cnusec-..s co=unities. As Judge Coiiin noted in the
police.hiring case. "[T)his case epito=es the classic.
clumsy and yet unaVOIdableattempt to tec::!y, through
the coUrtS, long Standing though not consc,ously in-
tended disc.-iminatory selection policies in public em-
ployment in a no ••.•...hem co=uniry."

The plaintiffs in ClStro v.Beecher c..'uilenged under
~2U.S.c. ~1981 and ~1983 the police hir'.11gand recruit-
ing practices of the Boston Police Depanment, the Di-
rec:ors or Civil Semce and the Massachusec-..sCivil Ser-
vice Commission. The plaintiffs were SIXblack and two
Hispanic.surnamed Boston residents who alleged dis-
crur.ina.tion in the dissemination or inio=tion about

8. The :oales oi the: stare iudiciary in such public msmut10n cases,.u
\lI1:llas the iederal iudges elsewhere in the firstCirC'.ut . .ue worthyoi
comment, but those tOPiCS lie beyond the scope: oi tD.is article.
9. ~t:rO v. Beecher, .:.59 F.1d ns. 727 (1st Cit. 197'21.
10. C.••crov.Beecher,334F.5upp.930,934-35jD. M.ss. 19711,Qrrd.
459F.:!.d72$lIst Cir. 19721.
11. fd., 334F.5upp.•• 942.
12. ld. at 94.3-14.
13. Id. .J.t 942. The COurt upheld as significmtly job re!.ated the five.
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emplcvment oppommities, in the use or :lD irrelevant
education requirement, in the one.hundred yard swim-
ming requirement, in a nve.ioot seven.inch minimum
heiJ;ht reqwremenr. and in the imposItion or~discrimi-
natory written e.'"CUIlination.IO

Uoited StateS DistriCt Judge Charles E. Wy-..anski.
Jr., found that or those applicants taicing the 1970civil
semce entrance e.'"CUIlination,the pass rate was 65% for
whites. !5 % for blacks and 10~~for Hisoanics.1I The
coUrtiound that the i970 e.'Caminationswere not sigoifi_
cantlyjob related and gave~ciiscrim.matOryadvantage to
wlute persons whose primary language was Engiish and
who had been trained and educated in the :nainsrream
orAmeric.m sociery." fudgeWy-..anskiruled that the en-
trance e.'Camination was not "rationally or empirically
slgnilic.mtly related to the capaciry or applicants to be
trained for or to periorm a policeman's Job:'" Although
JudgeWy-..anskimd not find any evidence or discrimina-
tory intent, he held that evidence or intent was not nec-
essary to provean equal protection viola con," The coUtt
enioined issuance or certificates or eli.gibwry based on
these e.uminations or any e.'"CUIlinationwhich was
not signiiicantlyjob.related. Finally, the coUrt laid down
guidelines wlucn would prima fac,e accredit new
entrance .~xaminations as non.discriminatory and
iob-related. The district cOUrtdid not. however, order
preierential !llring for Hispanic.surnamed and black
applicants ..

On aODe:U,the First Circuit aifinned the district
court's niling that there was an equal protection viola-
tion, nOting that there was a significant :iisc..-epancybe-
tween the black population or Boston in 1970 (16.3%)
and the black population on the police.rotce (2.3%)." rt
upheld the order to develop a new e.uminacon and re-
manded the case, instrUcting the district coUrt to create
apreierential hiring plan in order to remedy the continu-
ing eifec-..sor past discrimination. .

On remand, the distric: coUrt voiced itS ttustration
with the public agencies. When the Massachusetts
Civil Service Commission. despite the plain warning
irom the distriCt and appella.re courts, persisted in over-
emphasizing "paper and pencil capacities;' Judge Wy-
::.anskiwrote that the problem in Massachusec-..swas ob-
vious. When faced by an "obdurate" age:lcy,
[tJheonlyprac:icala1ternlltive,asa lastreson, is iorthis=
to act in this siroation the waycourtShaveaaed with respect
to obduratelocalschoolboardswhich wouldnOtin the spirit
and letter or the Constitution ~ OUt the Constitutional

toot seven-inch minimum height require:mc:nt.:.he use of a ODe-
hundredyml swimmingtest andthe :eqwreme:ltofa ~ scbool
diplomaorequivalent.ItalsoruledthattherecrwtinghadbeenCOD-
duetedadequately.ld.at 938...••1.
lao fli at935.Thiscasep=eded Washingtonv.Davis,'26 U.S. 219
!19761,which,incircumstancessimilutoCQStlO, held<ha,theuseof
a police entrmce a.am with a dis~tory impact could not be
held to violate equal proteCtion .bsent a showing oi discrimiJ:wmy
intent.
15.459F.2dat ns.



c~mmand to give due process and equal protection to chil-
dren wno were on r:1c13l~unds denied ~duc.1tlon.ai opportU.
nny. In those ~ couns h.ave~PPOlDtedrecel~IS .... But,,u.
ter ill. ~t 1S wrut ierier:ticourts ha~ otten Jone when cxhe:r
forms or J.dmm1stenn~ justice under law h.1ve !ailed....
E.:1ou~ . .IDa more ~h.:m~nous;h. time has bee:1 allowed to the
loC'l13umonues to set t.hel! houses in arde:.'~

The dismc: coun ultimately went beyond the scope of
its origmai dec:sion and eniorced a consent decree
which c.illed for the preierenrial hiring ofminorities and
the maintenance or separate civil semce lists." The
consent de=e !us retained its basic stnlcrure, and is
still in force under the suoemsion of Umted ScaresDis-
triet Judge Andrew A. caiirey.

In December 1975, the dec= specilied only two
groups irom which future certilicauons or eligibiliry
would be made. These groups provtded for a one.tO<ll1e
(minoriry to non.mi.nomyl ratio in Boston and Spring'
field and a one.tO-three lminoriryto non.rm.noriryl ratio
elsewhere." In 1981, fudge Caffrey amended the decree
for the police force and the £ire depanment because of
a new and unioreseen condition, that is, :he approval of
Proposition :1V" which was e.'CpeCtedto entail a signifi.
cant numiJer of firings in both forces." The coun held
that it possessed the power to amend the decree where
a refusal to do so would eradicate progress made with
respect to minoriry hiring. The amended dec= forbids
the Police Commissioner itom reducing the number of
minorities below a certain percentage.;o This amend-
ment overrode a state statUte which provides for a stIier
senioriry system in layoffs." The court of appeals
affirmed." '

The federal court's involvement !us not ended. In
September 1989, white plaintiifs who had passedexami-
nations and had been passed over for Bosron police and
Boston firerighter posirions in favor or black and
Hispanic.surnamed candidares sued ciry omcials inied-

16. Opinion Ot ~ ~ 1973. printed iD C.1StIO v. Beecher.. 36S E
5upp. 655, 666 !D. ,"1=. 19731. .
17. A simllar "medi3i de= wu imposed alto!, liabilitY iiJldmg
with teSpeCt to ~ praCt1ces in the fire departments oi Bostollmd
other cines and towns. Z'lAACPv. Beecher. 371 r. Supp. 507 (D.
Mass.!. aff'd, 504 F.:!d lO1711s' Cir. 1974),em. demed. '21 U.s. 910
(19751. United 5""es Disaia Jud~ Frw H. Freedr= held that the
use at a civtl 5ervtce entrJ.D.ce e.umination in the Cu.r-.:l.I;process vi0-
Lated. title VII rather thm the rouneenth amendment. 371 r. Su:pp. u
509.
18. ~=v. Beec!=. Consen, D=, December 1975, 1121-l3.
19. ~=v.BeechO!, 522 F.Supp. 873. 877 ID. :VWs. 19811,aff'dmb
Dom., NAACP v. Beecher, 679 F.:!d965 t1st Cir. 19821, •• carod Q$

moor, 461 U.s .• 77119831.
20. [d.
21. GL'Iot. wi. 399.
22. NAACP v. Beecher, 679 F.1d965 t 1st Cir. 1982) (subsequemhis-
tory omitted).
23. Fogan v.CitY a! Boston. No. 89.2076-1'1ID. :VWs.I, and M.cltin v.
CitYo! Boston. No. 89.2025-1'1jD. Massi. These suits may have been
prompted by the recent United States Supreme C,Jurt ruling thac
white firefighterS in Birmingham Alabama, could challenge the al.

era! coun, asserting that theconsenr decree impermissi.
bly discr=ted a'l=t wbite persons by making se.
lection deciSIOns based on rxt.:.1

Institutions for the Mentally Rewded
In 1972. a c!ass acnon suit was brought on behalf of

mentally retarded residents of tile Belcherrown Scate
School. The piamtiifs alleged that conditions at the
5600i 'Nere so =dequate that they '{'lOlaredthe resi.
dents' constltutlonal right or due process and Statutory
tight to =tment.:' As m the hinng cases, federal coun
involvement in this lawsuit challeru;m.g the conditions
at an institUtion for the mentally retarded included the
enforcement or a consent decree. But unlike the hiring
cases, the consent decree in the menmretardation cases
was not preceded by a finding or liability. At least ini.
tially, the public institution liugation in this case fos.
te.-ed a cooperatlve effort among the legLSlative,e.'CeC'.l'
tIve and judicial branches or government..

Soon after the suit was brought. Uitited Scates Dis-
eric: Coun fudge foseph L.Tauro, accompanied by vari.
ous state and federal omcials. tOOKa 'new of conditions
at Belchertown. a As a result or what omcials saw, Gov.
ernor Dukakis and then AttOrney c"neral Francis X.
Beilotti '''made a iudgment that the ie'",l or care did not
reach falconstitutlonallevel create: and. as a result, con.
cluded that 'the case would be indefensible:""

The state defendants worked hard with the plaintiffs
and the coun to fashion comprehensive r=edial pro-
grams for the institutions. In fuly 197"', at an open court
hearing, various state omcials. including Governor Du.
ka!<is and then AttOrney ~eral Beilotti, signed in.
te..'"imconsent decrees. At that hearing, then.Speaker or
the Massachusetts House of Representatives, Thomas
~kcee, responded to the court's invitation to speak by
Stating, '''[W]e are committed to tile ;0'0 that you want
done; the peopie involvedwant done, and we'll do it: ""

le~v discriminatory prom~oDal~raccce5oi that citT despite the
tact that the CIty'S promotional decisio~ we..""e lIl2.Cic. in accordm.ce
with. and in reliance on. J. consent CCc:e= eo.:e..--ed in Umted. StateS
District COW't. and. ~ though. the white iireridlters had Wled to
i.c.te1"'Jelle in this C2flier employment discrimination action. Martin
V. Willts, 109 S. C~ :180. 2188 (1989}.
2':'. The complaintS all~ depriv.adon ot the PWnriffs' due process
r.g.b.ts to minima j1v adeql.ute care and creat=.e::.t. md their rights UD-
de:: ce:rtain ieci.eral and StateS StaNteS. incluQim; ~304oithe khabili.
",tionActo! 1973. :9U.S.C. 3194, tide XIXoiee5ocial5ecuritY -.
'2 U.s.C. ~1396 e<seq.• and G.l..',\. 0.19 and d23. ~ the nat
tb.ree years, actions were brought on behalf ot ~~I~ts ~tlOUroth£:r
state institutions. In each suit, vui0U5 State oii:icials Wlm respm1Sl.
biliry for the operationsorinsrimQons iorthe retarded ~ named as
deiendants. Byanorderoithe= thecascs ,""reconsolidated. '!be
hisrorr ot the .,.... is set iotth in Ricci v. Okin. 537 F. 5upp. 817 {D.
Moss. 19821. •
25. Views were later taken at the other institutions as well.
26. M.ssachusetts •.•••••n for ll=rded Clti:ms v. King. 668 F.2d
602. 604 (1st Cil. 19811(quoting then Attorney c.:neral F=cis X.
Bello<til.
27. Ricci v. Okin. 537 F.Supp.•• 820.
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However, it was not until 1978-aiter a year of "pro-
10n~ed ne~otianons:' "innumerable meet~' and
,kiillui steps by the m:J..ijud~-that the ii.nalpersonnel
decree settin~ an acceptable level of staifing was
sllmed.:a Accorcii.'1~to fudl;eTaura. "The ii.nalversion of
the decree was the c:ilinmation of a thorough, complex.
md coooerative =rocess;'" In the decree. aomoved by the
court u1Au~t ':97S.~ tilederendants a>;teedto comply
, with the persOImel standards for care and.tre:itment set
forth 1..'1title:ax of the Soci:J..iSecunty Act."

\Vith the cl:.a.n~ein admimstration irOm Ga=nor
Dukakis to Governor ~, it became necessary for the
court to become involved in eniorcing the terms of the
decree. In Tune 1981, the deienOanrs notilied the court
that they intended to decrease the staifing lever at the
state schools by .:.0Spositions. The plaintilis would.not
a>;tee.to the planned reductions. Although the person-
nel decree provided that the parties bring such disagree-
:nem to the court's attention for resolution. the deien-
dams stated that they did not believe the court's
approval was reqUlIed be.fore the adiustments could be
insriroted. The COl.lIt rejected this contention. however,
and de::tied the derendants' reauested staif cut. It stated
that such a cut would VIolatethe "clear and unambigu-
ous" reauirement of the :Jersonnel decree that the deien-
dams comply with feder3l Statutory and reguiatorysran-
dards.;' The court did. however, permit a CUtor 84.5
positions, and specified exactly which positIOns could
be cut." In doing. so. the court aifinned the role it had
assume~ in protec:mg the mentally retarded against the
failings of the polincal process: . • .
Loday's iiscal probiems do not alter me tac: mat ~hese decrees
,'lIe essential to insure ~hat:herewill be no rerum to the "in-
deiensible" conditions or the past. The w..arcied have no po.
tent political constltuency. They must rely on the good will
oi those of us more iommate than they, and the Constitution
whicil controls the ::ianner in whith all orus must meet our
varied responsloilities.;4

Finally, in 1986, the court observed that ":tJhe filth.
SQualor and unsare conditions that once charac-.e..-ized
these institutions no" longer e."CistS:'l~ and it concluded
that it could wIthdraw from e.=ded involvement with
mstirutions for the mentally retarded.

As a condition of the withdrawal, it ordered the gov-
~mor to establish an Office ofQua!ity Assurance to Uen-.

!s. td. at 821.
:9. [d.
30. Id.
31. '"2 U.S.C. ~1396a ..
32. 53i F. Supp. J.t ~~.

33. [d. at 83i -38.
34. [d. at 836.
33. Ricci v. C.illah.m. S.J.6 F. Supp. 378, 379 {D. l\1a.sS. 19861.
36. Jd.at 381.
37. Inmates of Suifoik CountY fail v. Eisenstadt. 360 F.Supp. 676, 685
,D.•"Iass. 19731, aff'd, "94 F.:d 1196 i1st CiLl, ccrt. deru.,;. "19 U.s.
977 {19741,
38. 360 F. SUP!'. 676.
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sure that all class members receive the services to which
they are enntled under the consent d=ees. and that the
Commonwe:J..ithcomplYWIth ail federal and sute laws,
m.ies, regulations and standards that are ~pplicable to
these class members;'"

Charles Street Tail
In 1973;the reder:Jlcourt was drawn intO remedying

conditions at the Charles Screet fail." Charles Street Tail
inmates sued the Shenii of Suifoik County; the master
of the jail. the Commissioner of Correction, the mayor,
and Boston City Council members; contending that the
conditions of the jail contravened the eighth and four-
teenth amendments to the Constitution."

The Charles Screet fail has been used continuoUsly
since 1848." It originally was built to house one inmate
per ceil, but by tile mid-1970s two inmates were regu-
larly housed per cell.'" :vIOStinmateS at the time of the
suit (85%!were pretrial detainees who had not been con-
VIc:ed of the c."ime for which they had been.aIrested."
After viewing the jail during an over::tight stay; United
States District fudge W Arthur G.urity; Tr., called the
conditions in the jail a "soul-chilling inhumanity:'"
fudge Garrity ruled that conditions at the Charles Street
fail were unconstitution:ll, in that the\' violated the pre-
sumption of innocence md the de:amees' right of due
process.... .

TudgeGarrity's decision confronted direc-Jy the tra-
ditional "hands-oif" doctrine which had orohibited fed-
er:J..icour-..sfrom interier1ng with the opiration or state
and county correctional institutions. ~ The court per-
manently enioined t.':tederendanrs from housing twO in-
mates in a ceil aiter ""ovember 30, 1973 and from hous-
ing anYinmate awaiting rri:J..iat the Charles Screet Tail
mer Tune30, 1976,"The court also ordered that visiting
hours be exoanded, that detaInees be allowed OUtof the
ceil for four hours each Cav,that physical examinations
be aVallable, and that progress repons 'be cled by the
." .l/lae:enaanrs.
The deienOanrsdid not appeal. However. the district

court posrponed the order prohibiting incarceration of
pretrial detainees at Charles Street fail. first until Tuly I,
1971, and then until November I, 1977, because the de-
fendants could not arrange replacement facilities."Ou
November 2, 1977, tile district court 'ordered the Ciry

39. ;d. at 679.
~. ;d.
"1. Id." 685.
.2. Ed.-1,'684.
43. Id. -It 686.
•••. In 1972, the Supreme Coun had highlighted a new principle::
"fFJederal courtS sit not to supemse prisons but to eniorce the consti-
NoOmI n,gbtSofall 'persons' which include prisoners." c,-uz v.Beta,
0105U.S, 319. 32111972}, quoted in InmateS 0;5ufloll< COUDtY, 360 F.
SUPP. :1t684.
"So 360 F.Supp. at 691.
46. [d.
47. See !nmateS oiSuifolk Count)' fail v. Ko=ey. 573 F.~ 98,99(1 ••
Cir.19781.



j. •

CUUncil to appropriate funds to oOStablishJ "constitU-
tionaily adeqwte pretI1.1ide=tion center.' JI1ddelaved
closinI; Curies Street Tailunci five weeks mer the ap-
propr:ation by the Counc:i. ~The CitYC~und Jppe:l!ed
and the courr oi aooe:l!s staved the order.-'

Tne CitY COuD.~ilhnaily voted on M.1rc!ll. 1978, to
appropriate S10 million to correct consmutional defi.
ClenCles at the Charles Screet fail." but by then it was too
late. Tne She:m oi Suifoik County, the master oi the iail
and the COmmlSslOner oi Correction had already filed a
ioint reDOrt declarinl: that a new iail should be con.
strUcted, md they had established a process icr design.
ing a new iacilitY wmcn would regulariy report to and
receive reports itom the pialntiifs, The coUrt oi appe:l!s
called the CItY Council's vote to appropriate Sto million
"an ostrich. like wish that the necessItY to sertle on a site
and make available adequate funds would clisappear1'"
The courr termed the Counc:i's live'year delay to secure
basic constitutional rightS "unconscionable" md af-
firmed the order prombitin.g me inc:lrcerationoipretrial
detainees at Charles S=t Tail.;' The coUrt held that
airer October ~. 1978, the Curies Street fail would be
closed to any Dretrial detainee.).l The coUrt leit ooen the
possibilitY mat it would "IIlthdraw the order if the CitY
Council outlined a full plan icr developme::lt oi a new
iacilitv, including the site, :he funding and the target
dates tor comnletian at construction, wi1ic.~cIao was to
be consistent 'with constitutional standards';'

Such a plan was developed and the old;ail remained
open while a new one was built. Evidentlv, it was the
court's thee:lt oi acrually closing the iail tlUt spurred the
gove=ent, airer five years oi litigation. to t:J.keunpop'
ular action. 55

In the ye:J.rsit took to build the new iail. scheduled to
open in e:J.rly 1990, Charles Screet be=e more and

J..8. [d . .1t 99.
.9. Id. .lt 98-'19.
.50. !d..J.t99.
51. Id..lt lOO.
52. Id.
53. ld.
5toL. fd..t 101.
55. Sa generally Coffin. The rroncuo; Remedies:.4. C.l1lForExpl~
tauan. 67 c.illl'. L. REv. 983 jl9791.
56. See.'.g.,C.L_'I\. c.94C. ~32E.
57. Drugs and justice. A Sysrcn Abandoned. Bos[on Bar .\ssocia.
rion Report or TasK Force on Drogs and the CourtS. j). " (19891. "The
result w:s bi:me. ?eople c~ with traiiic:kiI:tg COcmle, anillegal
drug. 'N'ere e~le tor release [0 b.alfwzy houses. and in some in.
sunces to the street, beea.use mere wasn't ~!1ough room ~t the
Cllarles Saeet JaJJ. while people ciwged with opennag undet the
influence or an illeg:d drug ""re kept lacked up:' Id.
58. Enforcement ot the order to consauet 3. new jail h.a.snot been. the
e.~clusi"" province of the feder:LicourtS. Since 198-. the Supreme Ju.
dicW Caun for Suifolk CountY. through. Jusnce inow Chief Justice!
P:1WJ.lliC05, simng as a single iustice. also hasc:."Ce:c:sed iurisdiction
""'" .lCtiOllScanceming the Owl •• Street Jail. In Octaber, 1984,
with double-bunking continuing, the Anomey c.ner:Li or the Cam.
monwe>1th sued the sl1eM. The ,11eti!f men sued the Mayor, the
CitY C"uncll, aiui the Commissioner ot Corrections. All parties be-

more crowded. perh.1ps a result oi the :n.mclatoty sen.
tencinl; !aws.~ Under:l ":10double.bunkJn~" order, the
sheriff ~ been icreed to tr:msport e.~traCharles Screet
pnsoners to other countY jails. otten hours away, where
they are double.bunked. At times. us~ m emergency
procedure. a supenor coUrt j~ h:J.sbeen required to
decide ..•.•mch innutes <0 relC:lSe.Some have thou~t .
that the lack oi soace:lt the jail has had;l!l adverse effect
on law erlioreemcm. parncularly in Boston's war a~t
dru'l8-" .

Construction of the new iail facility has not ended
the federal court's iovolvement.~ As oi. the dare' or tius
micle, :he new iail is not even compie:ed. but predic.
tions. are that it ='1be tOOsmall. JI1d ,hat the parties
may have to return <0 coUrt <0 determine if the no
double'o~ order will govern the new.jaiU'

Boston School Desegreg:Jtion .
The Boston school desegregation c:!Sernay lie the

most VlSibleexample oiboth the delic:encies oipolitic:l!
processes and the federal court's deep involvement in a
public institution. In 1972, parents oibiacl< school ciu!-
dren, appalled by the conditions oi their inner-<:itY
schoois. sought to remedy violations oi ,heir constitu.
tional ri~t oi equal protection bybl'lIlgt.-"gsmt in Ieder:l!
coUrt. 7he defendants were the Boston School Commit.
tee. the Suoerintendent oi Schools and the Massachu-
setts Board' or EduC:ltion. Later. the Home and School
Associacon and the Massachusec-.5Te,chers Associa-
tion intervened. <,,)

United Scates District fudgeW .~~'lur Comity; Tr..
iound that the 30ston School Committee had "know'
mdyc~edouta~sre~ticpro~arnvt~~~tion
aiiecting all of the city's students. ,te:lcilers and school
taciliti&s and [hadj intentionally brought about and

fore the sinde iustice ~d that anew jail ~ :0 be bwlt. The CitY
Council had espoused a plan icr buil~:I. ciunee:l-::i[Qry SauetUIe to
.!louse tile 309 prisoners provided. tor in the consent decree. and for
reiubiliQ't'~ at le2S[part or the exis~i:til. All other parties favored.
a seveQteeI1-5tory plan with ..135cells~.Jwnce Liacos conclucied that
the cltirteee.'Story pJ.a.a. could be modified to include additional StO-
ries. a.a.ciordered that tb.e plainnifs in the fede:a1Iit:.;:uion seek modi.
llC<l.tion or the pemnent iederaJ.orders'. The Supre:ne Tudicw Court
.11iirmed Justice I..iaCOS'S Ord.eL AnomeyG::ner:l1 '•..5heriifot Suttoik
C"unev. 394. Mass. 624 l198S}.•".iter the full benc~ or the Supreme
ludicui C.Jurt upileid the sin;le justice's order. Justice Lia.cos reo
~ed iurisdicoon ovu the c:1SC.He has continued to moDitOt' prob.
lems ot ~ .1t the Cbarles Saeet fill. approved a clwIge in
coosm.u::ion siteS, and monitOred the pJ..anning and conscruaion or
the new iail onNasa.ua Street in BostoD.
59. The :edera1 court in MassachusettS also has been imolved in
remedyi,ng' conditions at counry jails Other man ee Clarles Street
rail. Fot =pIe, in 1984. prisoaer3 of the :-Iariolk CountY /ail
bro~tan .lCtionaJIegingwtconditiolls there Vlelated their consti-
tutional ngI1tS. Uoited Sta,es DistrietCoWt rud~ Walter JaySkinner
found Wt certain conditions viaWe<l tile plamtiiis' constitutional
ngI1tSand gtaDlO'!- preliminary iniunction Wt set 1population c:1Jl
.l,th. iail. See Libbyv. M=haJl. 653 F.Supp. 359, 360 tD. Mass. 19861.
60. Morpn v. Hennipn. 379 F.Supp.410. "82 ID. Mass.I, affd sub
nam. Morgan v. Kerrigan. S09 F.2d580. 588 list Cll. 19741,eat. tU.
med. ~21 U.S. 96311975J. For iurtherdesetiption. see lyncl1. Th. Bos.
con School Desegngation Case. 62MA.sS. L. Q. 13711977).
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maintained a dual school system!'" Ha~ found a vio-
'[anon or ,he :ourteenth amendment. the court was
ool.i.gatedbv Supre",e Court precede::t to order an "ei.
. reC:lve" :emeciy..,z T:-:e::lormal pane:TI i., school desegre.
gation C<lSeswas to require the loc:>lschool authorities,
who ha~ the most knowledge or the cemographics, fa.
cilines and other aspectS or the school system. to pr0-
pose a desegregation plan and ludge G.m1tvSQordered."
However. the Boston School Commit":ee's response was
to reiuse to provide a plan to the court. preierring.to be
found in contemnt. ~
As a result. t.~e court then appointed a panel of four

distmguished masters to conduct he:mngs and to at.
tempt to devise a plan. 3ut the masters' eiiortS at a plan
were undercut bv the school authomies' prOVlsionof in.
accurate demographic data, The court modified the
masters' pian and adopted it as its desegregation order.
The First CirCUlt repeatedly aifirmed me orders of the
distric: coun. 6~
The desegregatIon plan adopted ~ the court was

tmique and innovative in its eiiortS to impr= the qual.
ity of education . .'vUnyor the features of the pian laid the
groundwork ier the better aspects of the school sys=
or the 1980s. Under the desegregation plan. for the first
time the 30ston busUles,; commtmitv be=e involved.
in the schools. and busmess leade..-ssuch as Edward G.
Phiilins of )Jew Enciand Mutual L:ie ~urance Com.
pany dev1sed specmc programs of suPPOrt. Uni~itieS
were paired with individual Boston schools, and parents
be=e more invol~d in the ooeration of the schools.
The School Co=ttee's defalcations did nOt end

with its rerusal to suomit a desegregation pian. Violence
imd threats to the students' saiety marrei the desegrega.
tion or parncular schools, especially South Boston High
Schooi.~ .W: the School Committee te..iused to take
any steps to guarantee the saiety or students and rock.
throwmg mobs surrounded school buses, the federal
court inter.-ened and placed South Boston High School
intO :eceiv-e:ship, most likely p~ntlng deaths by do-
ing so .. \fte: reviC"NIDgme pattern or obstruction. the
U.S. Commission on Civil Rights recommended that
the ent'.re school system be placed intO receivership."
."Jthough the degree or involvemem or the federal

court in the administration or the Boston schools was
unusual. so was the obduracy or the local omcials. 'This

61. 379 F. Supp. ~t.182-
62. Jd. .tt J.82.
63. [d. 3t 410 mQ Lynch. ;:.:;ra note 60.
64. For a ciesc..'"ipnon 0; t..,.e :icllool committee's .•C::Ions and of the
remeciial pian orriereci by ':be coun. see Morgan \". Kem.gm, 401 F.
Supp. 116. 116 jD.lvt.a.ss. 19;5), .:iff'd. 330 F.2ci ~1 ,1St Cir.l, CQt. iU ••
rued . ..;.26U.S. 935 j19;61.
65. S~eMon;m v.Kerngm. 530F.2d.~lllst Cir.!.,;err. .:i~. ~26
U.S. 935 ;19761, ""d .VlorgUl v. McDonough. 5<10F.:d 527 list Cir.
1976J:~ .ierued. "29 U.S. 104211977]. S•• gene:ailyCoffin. supra
note J,J,.

66. ~.S. Commission on Civil RightS. D~segrt:gaa."g the BOSlOD
Public Schools:.4 CrISIS ••, Ol'lC Responsibtbry ,August. 19751.
67. [d.
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stuobornness posed a singularly difficult remedial prob-
rem ier the distnet court: that is, how to di.senJlagefrom
the receivershio and retUrn conaol or the schools to lo-
cal .uthonties 'Wlthout pemtittin.g these authorities to
suovett and cirC"amvent the desegreganon pian. The
court used a variety or devices. 1Woexper"..5. appointed to
asSIStthe court and given access to school sys= per.
sonneL provided iniormation abOUtcompliance. In late
1982.the court shiited to the MassachusettS Board ofEd.
ucation the responsibility of monitorin.g compliance
and making penodic reportS. .
OnSe:ltember 3, 1985, the district court issuedfmal

ordetsclosmgthe case" and in September 1987,theFIISt
Circuir re~amed control over student assignments to
me Boston School Committee, finding a tmitary sys=
had been achieved to the extent possIble," Cbanges in
, the method or eleC".ingBoston School Committee memo
bets, changes in the superintendency, and chariges in the
political climate in Boston eventual1y made it possible.
more than a decade after the original pian. :0 rerum con.
trol to the !ocal authorities. Fitting!y, the same district
court judge who had initiated desegregation was the one
who pushed me parties towards dise..'ll5agement.

Housing
The Boston housing C<lSes,'" like the prison and

school C<lSes,show that obtaining iudicial relief, at
tunes. rn;ry be a painiully slow process. They also prove
once again that when public omcials repeatedly fail to
tnee: their ooligations, resort to the leng"..lIyiudicial pro.
cess may be :1ecessary.
3egmnmgat the end or the 19th century, racial segre.

gation and disclimination in public and pnvate housing
was iirmly entrenched in Boston. In the 1970s, the black
population or Boston was 22% and, by 1980, it increased
to 30%:' Dunng the same period. the available housing
:or low.income iamilies with children decteased signifi.
cantly, leavingoniy a3. 7% vacancy rate. "The shrinkage
in the low income housing market may have been due to
"gentrJication" oi previously marginal housing and to
the conde=tion of 4,000 tmits or public housing ad.
ministered by the Boston HouSing Authority!' Those
conditions led United Stares District Judge Walter Jay
Skinner to conclude in 1983, "There is a housing emer.
gency in Bostoo:m

5•. ~OIP'l v.:"iUCCl. 617 F. Supp. 1316 (D. Mass. 1985i.
59 .. VlOIgUl v. :"ince, 331 F.:d 31311sr Cit. 19871.
~O. The:e have been numerous housing cases instituted in £ederz1
court, not all or which will be discus.sed here. For e:t:unpie, in May,
1988, the NMC? filed.cWs action ~t .gainst the BosronHousing
Authority allegmg racial discrimination in the seiecnoD. of teDlIIUS
ior panicular proiects. Judge T.uro w:as actively iIMllved in the par.
:ies' effortS to work out a settlement, which was re:z.ched after lengthy
negotiations on October 4, 1989. Boston Globe, October 8, 1989,
?19.
~l. NAl\.cP v. Harris, 567 F. Supp. 637. 640 10. ~. 1983).
~2.[d.
~3.ld.
'4. [d.
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. Cespite laws prohibiting discrimmanon. the neigh-
borhoods oi BostOn remained raci<illyand dmical1y dis.
crete. The rac::ll and ethnic nuke-up "i public housing
prolectS ret1ected :he composition oi :herr neighbor-
hoods. Boston cicy ,ove=em had not created a moni-
tOring system :0 implement fair housinJ: ptactices."

in !977, C)ll~ess established a ne'." pro~am under
:he EousinJ: and Communicy Ceve!opmenr."'=t" for:he
iunding oi urean housinJ:. The Act e:mr..ll::ed S400 mil-
lion Fer i"ar :or three years ier dties to "~ adv:mtage
ot uniaue oooorru.:lities to attract pnvate investment,
stimuLite iIiVestment in restoration or deteriorated or
abandoned hOUSIngStoc::, or soive critic.:Uproblems re-
suitin.:; irom loss oi employment or chromc :memploy-
men< in the community:'" Only cities which had
shown a co==ent ra housinJ: low- and moderate.
income cio::ens and to iund equal opportunities ror mi-
notlcy groups couid recelve Urban Development Action
Grant ilJTIAG: iunds. T'ne Act further designated spe-
ciiic state age:lcies i:O conduct re.views ot applications.
The :vlassachusetts Commission Against Discrimina-
tion IMCADI was deslgnated to reVIewanv UDAG appli-
Qtions ror compiiance '.vith applic.1ble civil rightS law.

The Cirv oi Bosran applied to :he Department oi
Housing and Urban Development ih"UD! ior S27.46mil-
lion to cover :our projecrs: :he CharlestOwn shipyard.
Blue Hill Avenue in Roxbury, the South 3astOn indus-
tri.:U park and Laiayette Place in downtOwn Boston.
MCAD reco=ended in February, 1978 that h'UD not
iund the proposals :or UDAG funds without imposing
fair housing and employment conditions. EIJD, how-
ever. ignored this recommendation and approved S1OA8
million grantS to the cicyror the Charlestown andLaiay'
ette Place proiec-..s."'l

in March 1978, rwo public interest groups filed an
administrative complaint against h"UD. The complaint
disputed HUD's determination :hat Boston had pro-
vided oppominiries to minorities ana was therefore eli~
grbie :or a UDAG grant. Alleging :hat. '.vith respect to
the grant ot UDAG iunding to the Charlestown and La.
fayette Place projectS, HUD had failed to eniorce consti-
mtional and sramtocy proscriptions against discrimina.
tion'-' the plaintilis sought a temporary restraiDing
order and a permanent injunction against disbursement
ot the UDAG funds. Judge Skinner dislD.lSsedthe claim,
ruling that neither the individual plaintiffs nor the
NAACP had Standing to challen"ae the disbursement of

75. [d_ -J.t 64.1.
76. .!'l U.s.c. gg5301 ~rseq.
n. H.R. ~p. ~o. ,,5-236, 95m Cong., 1st Sess. 9 t9r:", :eprinted in
119")U.S.CodeCong..!l..-\dmin. News.!S84.!S91.
78_NAACPv.Horr'.s.607F.:!d514,517(1StCir. 1979!.
79. Title 1 of the Housing md Community Deveiopment Act, 42
US.C. ~5301 ., Set!. ""d !4 C.F.R.9570.601,m!. VIa; the Civil
RightSAct0; 196a.':'2US.c. 92000<1et Set!., the regulationsat 24
C.ER.jij U-l.l!. "de vm 0; theCivilRightSAct0; 1968.42U.s.C.
~3601.tt seq., md che nith amendment due process cuuse.
SO. 607 F.2d at 52':'.
81. 567F.Supp.6J7p..'lass. 19831.

lmAG iunds. The First Circuit aifirmed '" parr and va-
cated in parr. holdin~ :hat individu.1is who had sow:ht
"decent low..:ost housing in an mte-;rated neighbor-
hood" '""thout success had standing :0 sue HUD, and
renunc:d the ose to the district cour:.-.)

On re:nand. :he dismct court dec:ded the case on the
mentS." The court rook judici.1l :1ot:ce that Boston's
neighborhoods were racially separate ""d that Boston
had a histOry or raci.:Udiscriminanon m housing." The
court :ound that :he low-income hOUSIngshort:l~ im-
pacted ::lore heavily on black families than.on white.
and ~t :he cicy.aware oi these factS. :ud not eifecnvely
enrorc:ci fair housing :equirements.'J Toe COUit found
further :nat h"UD lud COtrequired t::e oitYto provide an
assessment oi special :leeds oi low-mcome i:imilies. In
violaticn oi title VIII ot the Civil.Rici:rs Act oi 1968.U

Judge Si<inner InStrUcted :he parties :0 submit proposed
iorms ci remedv."'

The Ccy or Boston gave HUD a =.morlcy needs as-
sessmer:t plan ""d in 1985 :he district :oillt :ound :hat
:he iilir:.goi the assessment plan cured h"UD's violation
ot its own regulation. The court rUled ::n.atthe award or
iur-J1er :eliei under the complaint was "Ot appropriate
because Congress had committed age!tC"!compliance to
agenc:::cisc..-er:on." The NAACP appeaied to :he First
CirClllt. 7he court reversed and re=ded. holding :hat
a patte::l or iiuc:iqn was not exempte-i :rom iudicial re-
view ur.de: the .~tIative Proce~ureAct. ,7

On':emand. the court, attempting 1c..--eatiVereme-
dial aooroach. ordered mediation under the ausoices or
the Con:munitv Relations Service oi r::e DepartInent or
rustice. :be names, however, reoor:d m' December
1988 r::at all :memotS :0 reach a resolution had failed.
The disrtiet court iSsued itSown remedial order in June
1989."

The court round :hat there had been no showing:hat
condinons had substantially improved over:he previous
decade_:n iashionmg a remedy, the court =didly artic-

. ulated certain practical constraintS:
Prl,ldence:eqwres rhe adrnowiedgmem 0; ceruin political
imperatives. The appro?ri~tion of funds :or urban develop-
ment is CCtnmltteci. to C.Jngress; and the J.iloC1tion ot such
funds among-the various s~ctionsot the countrY is commit-
ted co the discretion Ot the deiendant. Ur.Dositlon of restric-
tions that made Boston an unattr:u:tivecandidate ior federal
funding::=;rfu1nmately deie.t rhe la",daOiepurposeswhich
plainnri seeks to achieve. ~\J

82. [d. at ~L
83. [d.
84. [d .• t 6ol4.

85. [d.
86. NA•.••C? v.Pierce.624E Supp.i083. 10S-:-;510,Mass. 1985),
vacared suO nom. NAACP v. HUD. S17 F.1d 1':9 f.1st C!r. 1987},lim.
ired br880 F.2d60311stCir.19891.
87. NA.-I.C?'1.-HUo.817F.!dl491istClLi9871.
88. NA.-I.C?v.1Wnp,C_-I...No.7~50-S. slipop.• t ~ {D.Mass. fune
23. 1989\.
39. ld. olt 13.
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Whlie'the court declined to oeder HUD to fund particu-
lar prOJects. it dd order signiiicant [eliei .. \Ithough
there had been ~o ;oec:nc finciings ~Oout suouroan op.
~omlIllties. there h~d been iinciin~s about :ne lack or
sale housUl~ ior persons "i color :n wnne ",e:lS of Bos-
ron . .md Hnciings :h~t h"UD had i.aJledto encoura~ can.
stroc:ion or integ::oteci. housing i.."'1 tne ciry. 7hese find.
T..~sled to an oraer compelling HUO to IeqwIe private
landlords oi h1';"D.asslsted housin~ ciuoUl;hout the met.
:oooliun area to marKe: their hous~ :Uii=tively to
loW'Ulcome persons m Boston. The court aiso ordered
h1..;Oto imoose on the CIryand state aseries oifair hous.
:"'1gconditions. desll;ned to enhance access :0 low-
!!lcome housUl~ ;,y ;'lack households and :0 remedy
hous~ discrimmation. Toe plaiIltiiis were :nUS suc.
cessiui in iorcing h1';"0 to impose iair hous~ ooliga'
tIons on the CitY oi Boston prior to granting the ciry fed.
~:ai aSSlStanCe.

Boston Harbor
The Boston Haroor case is another examole oi a fed.

eral court £orcin~ a c,:" and. initially, a ieder:u agency to
:"molv With iederal law. The environment. rather than
IQ\\l-rncome persons or minorities. was dIe victim in
:cis case. The oattle over Boston Haroor has involvedthe
5Ute legislature, :~e :ederal gove:!'~ent:.cOr".servation
groups and inhabiunts oi bayside towns:"~
In 1983, the Conservation Law FOIUldation IC..Fj

charged the Metropoliun Oistrict Commission (MOe)
and the Environmental Protec-jon Agency (EP.'\J with
",olatmg the Federal Water Pollution Control ACt"
F-NPCAI. the disc;,.arge permit issued by the EPAto the
~vlDC under the FWPCA. and several EP-,\comoliance
orders. The CLF alleged that the YlDC. the regional
agency responsible for sewage disposal in .\1assachu.
sects, was violating the FWPCA and its own permit by
dumpmg improperly treated and raw sewage into the
harbor. Jl In 1985. t~e L:nued States. at t.~erequest ofme
acimmJ.strator of the EP.-\.iled a separate suit against the
Commonweaith or :v1assachusetts. the YlDc. the ,'v1as,
sachusetts Water Resources Authoriry iMWR•.V' and
rhe Boston Water and Sewage CmDIIllssIon. This tUnher

~. United. St.1tes v..Vle,::opoiitm District CoJmID.1Ssion.~6E."'lVTL.
!...:tEP.~0621 . .:.0612 (D. YUss. :9851.
91. 33USc. ~1251e:seq.
~2. In 1979. the :vux: iiea Jll appiiution :or ;1.w:lJ~: ai second.
J.r: :re3tment ~qUl!e::lents :"'1sewage disposal. :.maer 33 U.S.C.
~1311ihl.In 1980. :he EPA l~sued an admmistr.1tive order iindingthat
:he .VU)C~d Vl014ted i:s peroIt tram the EPAby not completing a
s«on~. treatment ana siudge mana~ement ~r;ility. Despite a.
;-en~ waiver. the MDC was ordered to imolernent a schedule for
~roceedinJ; W1th the tre:ltmeot f.1Cilities. The ;1cimlmstrati:veorder
usa allowed a third pe::son to enforce the pennn's requinment. In
!983. the E.PAtenta[h~iy derued tbe MOC's wai~ appliotion. mel
the MOC hIed an ounended appuution fur waiver the following)'e2r.
In 1984. the EPAissued .mother administranve order citing violation
"[ the permu and the 1980 acimmiscrative order. The 1984adminis-
trative order requires the MOC ':0 comply with the 1980 adminisaa.
,:i\~order limitS until it constructs facilities and C.1J1th.erebycomply
\\"lth the pennit limits. 16 E:-.'\"i"'L. L REP.at ~23.
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litli;3tion =y ha~ resulted from a grOWUlgperception
rhat ,he deiendan:s 'HOuldnot voiununl ••.coocerate in
,he cle:ininl; or ,he :woor. M The district ~ourt consoli.
dated theC:.F and UllltedSQteScases and ::rantedamo-
aon by the Ciry oi Qumcy to intervene." -Toe Town or
Winthrop Ultervetled a ieo..,months bter. ~
In Se!ltember 1985, United States District Conn

rudge .\. DaVId .Y1=:lne iound the IvIDC .mdMWRA ro
be in vioiation or the FWPC.•••the permit issued by the
EPA.and me 1980 acimmisrrati~ arcieri' 7he plaintiffs
worked WIth the MWRA to create a long.:erm. enfurt:e-
,ble schedulini; order:o make sewage discilarge comply
with the F'NPCA In 1986. the coun issued tar~t dateS
and a scheduling order £OrconstrUction or a secondary
sewage rreatmetlt plant.~ Under rhe schedule, the
:v1WRAwould bulld a primary rrearmerlt faciliry on
Deer Island. This treatment plant would provide mini-
mal sewage trearmerlt, including removal oi solids and
chlorirtatioD. Toe remaining sewage would then be
pumped intO the bay.The iaciliry is scheduled to provide
treatment by 1994.~ .
The MWRA provides monthly progress reports

which a compliance monitor reviews. lee :ederal conn
issues a monthly order assessing the progress or lack or
progress and direct:.~ iurther steps. If the :'v1WRAcan.
not comply with an order during apartic.:.!ar month, the
:v1WRAoutlines the problem and steps i: will uke ro
confurm to the sciledule as rapidly as pOSSible.
Occasionally, the coun has had to aO!'lv additional

pressure to me state. For example. in the' spring oi 1989,
,he :v1WRA sought ro relocate Its headquarters from
C:rarlestown '0 Roxbury. 7he Ciry oi QUL"lCV,however,
objected to this siring, arguing that if i, were required to
house a Ianciiill ior the solid sewage, it shocid also have
the benent oi housing the headquarters or the MWRA.
fudge Ma=one responded that he was '.,'atcbing care.
iully the delays caused by the legislativengh:ing: "1told
the Authoriry when I established the sc:reduies that
they wouid not hear from me as long as ,he deacilioes are
met. .. .I would not hesitate to use the inherenr cowers of
the court :0 enfurce its judgment:""" Mic:raei Deland,
cOderoi the EPA~sNO'" Erlgwllt office. suggested the

93. The :v1a.ssachusens Water ResourceS Aumon:--' succeeded the
.\1DC J.S an autonomous body in control or the: metropoiitan sewage
~"Vs[em i.:1 1985. The: ciisCle:t court held in 1985 :';"...it :he MWRA
.....ouidbe liable ior the: :v1.I)C.3aasoespJtethe MVlR:\ :::ublinglc:gis"
lanon which. limned :tS pollution liability. The cou..~ held that the
FWPCo\.preempted the:e!l.1bl~ pnmsion. ana that c'"le to similariry
~ purpose the .'v1WRA 15 suoject to successor liai:nii: .••..16 E.."N1l.. L.
REP.at :0621.
94. [d. at !0621.
95. The Cty oi Quine)' Iud p"""ousIysued citeMCC :n~u,
se':ts superior court but failed to rex.h.an agreement on.3 schedule to
clem up the !::.a.rOOf.16 E.'-"\'i1.. L. REP.20622.
96. [d.
97. [d . .It ~0623.
98. [d.
99. [d.
100. Boston Globe. July 11. 1989. p.8.
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MWRA be fined up to S180,000 a day if clemup d=i.
lines are missed. '"
. The delay in implementation ot the harbor cleanup
has been costly to MassachusettS. The cOSt ot the
c!e:lIlUDis estimated 3t 56.1 billion.'" In 1976, the fed.
eril grNemment Iud offered to pay 75% ot the cOStof a
secondary treatment plant. Fifteen percent more would
have come from state funds, leaving only 10% of the to-
w bill to the ciry to pay. However, that ieder31gr:mt had
a sunset provision :lIld ended in 1987. Since then. the
MWRA has been seel~ additional feder31 funding to
finance its cleanup efforts.

Conclusion
The cases discussed above lead to some modest ob.

servations. First, in these cases there is no evidence ot
iudicial overre:iching.1n each ot the cases ..the judiciary
at fust deierred to the state'and local authorities in order
to give them the opportuniry to remedy the problem
identified. In some cases, the district courts. 3lthough
finding the institutions llilble for constitutional viola.
tions.were reluc=t to issue intruSive remedial decrees
until insrruc:ed to do so by the First Circuit.
Second. the cases shOw that public omcials have reo

peatedly been unable or unwilling to address problems,
and quite willing to hand the problems back 10 the
courts. Even in the menw retardation cases, where pub-
lic officials agreed that conditions at the state hospitals

101. [d.
102. [d.

were unconstitutional and unconscionable. public offi.
cials did not remedy conditions until shamc:d into dOing
so bv a court willch skillfuily tilcused medi:l attention
on the issues and on the parties. The reverse is also =e:
public omcials at times have viewed li~tion against
them as an opportuniry to use the added clout ot the .
court, and itS accompanymg media attention. to re:lcn
resultS perhaps not otherwise atWnaOle. The Boston
H:ubor case may be an exmnple ot this dynamic.
. rnird. public institution cases place the courts intO
difficult situations not only politically but alsd.j}lrispru.
dentially. It is not only that ieder31judges. face'intransi .
.gence from public omcials and that -:he iudges do not.
want to admmisrerpubllc institutions. It is also that, de.
spite the enormous public impact ot rulings, the courts
are dependent on theiniormation de';eloped through
the traditlonal methods ot the jUdicial orocess. The tra.
ditional methods of case adiudication 'h.a,Vesignificant
limitS. The success or that litigation often depends on

- the competence ot the parties and counsel and on
whether the parties perceive it to be in their interestS to
present certain factSto the court. The court may be frus.
aated by the limited iniormation presented to it. The
frustration felt by the trial judges is often palpable i!l
their opinions. It has. in some cases. led courts to seek
and couse more creatlve methods or case adjudication,
such as special e."qlensand masters.
In the end. and despite these problems, the courts

are doing what the ConstitUtion"envisioned: acting as
..a check" on other branches ot government co con.
strain them from violating the constimtional rightS or
individuals.

Public Institution Litigation in the Firsr Circuit / 267
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COPY
August 26, 1994

Dear Mr. Dailey:
Thank you for writing to the White House to
recommend Sandra Lynch for appointment to the u.S.
Court of Appeals' for the First Circuit.
I can assure you that we will give your endorsement
serious consideration as we work with President
Clinton to fill this important vacancy.
If you have further questions about this matter,
please feel free to contact me at (202) 456-7901.

Sincerely,

victoria L. Radd
Associate Counsel to the President

Mr. Edward J. Dailey
Blue Cross Blue Shield of Massachusetts
100 Summer Street, 31st Floor
Boston, Massachusetts 02110-2190
PLEASE RETAIN THIS COPY OF THE SIGNED ORIGINAL, FOR
yOUR RECORDS.



BlueCross BlueShield
of Massachusetts 14 JJN31 p6: Z3

Edward J. Dailey
General Counsel and Chler Legal omcer

June 24, 1994

100 Summer Slreel, 31s1 Floor, Doslon, MassaehuseUs 02110-2190
Telephone: 617.348.6060. Telecopler: 617.350.4277

Joel I. Klein, Esq.
Deputy Counsel to the President
West Wing
The White House
Washington, DC 20500

RE: Sandra L. Lynch, Esq.

Dear Mr. Klein:

I am writing to recommend Sandra L. Lynch of Boston for appointment to
the United States Court of Appeals for the First Circuit. For your information
and the President's consideration, I am enclosing a copy of my letter to
Senator Kennedy. As noted in my letter, I believe Ms. Lynch is exceptionally
well qualified for the appointment to the federal bench.

I will be pleased to discuss Sandra Lynch's qualifications further if you
wish.



B1ueCross B1ueShield
of Massach usetts

100Summer Streel, 31st Floor, Boslon, Massachusetts 02110-2190
Telephone: 617.348.6060. Telecopler: 617.350.4277

Edward J. Dotley
General Counsel and Chief Legal Officer

June 24, 1994

Hon. Edward M. Kennedy
United States Senate
315 RSOB
Washington, DC 20510

RE: Sandra L. Lynch, Esq.

Senator Kennedy:

It is my great pleasure to write and recommend Sandra L. Lynch for appointment
to the United States Court of Appeals for the First Circuit. She is exceptionally
skilled, has served our community and our profession for more than 20 years, and
is a superb model for women and men in our profession. Unquestionably, Sandy
Lynch is most qualified for the President's appointment.

In offering this recommendation, I am mindful of Sandy's quiet resolve as
counsel for the Commonwealth in the most wrenching lawsuit of the last twenty
years, the Boston school desegregation case. I am mindful also of her grace, whether
as president of the Boston Bar Association, or as an advocate for professional
women. And I am well aware of her determined skill as a lawyer - having faced her
across the table in a number of disputes.

E

you to recommend Ms. Lynch to the President for this key appointment.
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THE WHITE HOUSE

WASHINGTON

August 26, 1994

Dear Ms. Sarrouf:
Thank you for writing to the White House to
recommend Sandra Lynch for appointment to the U.S.
Court of Appeals for the First Circuit.
I can assure you that we will give your endorsement
serious consideration as we work with President
Clinton to fill this important vacancy.
If you have further questions about this matter,
please feel free to contact me at (202) 456-7901.

S~2~;:::'t.LV
~:~:-L. Radd
Associate Counsel to the President

Ms. Camille F. Sarrouf
Sarrouf, Tarricone & Flemming
95 Commercial Wharf
Boston, Massachusetts 02110



COpy
August 26, 1994

Dear Ms. Sarrouf:
Thank you for writing to the White House to
recommend Sandra Lynch for appointment to the u.S.
Court of Appeals for the First circuit.
I can assure you that we will give your endorsement
serious consideration as we work with President
Clinton to fill this important vacancy.
If you have further questions about this matter,
please feel free to contact me at (202) 456-7901.

sincerely,

Victoria L. Radd
Associate Counsel to the President

Ms. Camille F. Sarrouf
Sarrouf, Tarricone & Flemming
95 commercial Wharf
Boston, Massachusetts 02110
PLEASE RETAIN THIS COPY OF THE SIGNED ORIGINAL, FOR
YOUR RECORDS.
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LAWYERS 111\1\1 ,5:~' .',.~.~"""" v.)95 COMMERCIAL WHAR~' FAX: (6,;W7<
BOSTON, MASSACHUSETTS 02110

CAMILLE F. SARROUF

ANTHONY TARRlCONE

JOHN B. FLEMMING

GEORGE J. lEARY. JR.

FRANK C. CORSO

ERlC J. PARKER

DANIEL J. GIBSON
SHERYL M. BoURBEAU

TELEPHONE(617) 227 < 5800

June 14, 1994

OF COUNSEL

ANNA M. D,GEN'O

BARRY S. SCHEER

Joel I. Klein, Esq.
Deputy Counsel to the President
2nd Floor - West Wing
White House
Washington, D.C. 20500

Dear Mr. Klein:

I understand that you are the President's counsel involved with the appointment
process for the Federal Judiciary. I enclose herewith a letter I have sent to my senior
Senator concerning the candidacy of Sandra L. Lynch, Esq.

I respectfully ask for your consideration of this candidacy.

Thank you.

CFS/amr
enc.



CAMILLE F. SARROUF

ANTHONY TARRICONE

JOHN B. FLEMMING

GEORGE j. lEARY. JR.

FRANK C. CORSO

ERIC J. PARKER

DANIEL J. GIBSON
SHERYL M. BOURBEAU

SARROUF. TARRICONE & FLEMMING
LAWYERS

95 COMMERCIAL WHARF

BOSTON, MASSACHUSETTS 02/10

TELEPHONE (GI7J 227 - 5800

June 14, 1994

FAX, (GI7) 227-5470

Or COUNSEL

ANNA M. DICENIO

BARRY S. SCHEER

••

Honorable Edward M. Kennedy
United States Senator
315 Russell Building
Washington, D.C. 20510

Dear Senator Kennedy:

I am writing to endorse the candidacy of Attorney Sandra L. Lynch for appointment
to the vacancy on the Court of Appeals for the First Circuit.

I have known Sandy Lynch for the past fifteen years. I have as much respect for ber
as a person and as a lawyer as anyone I know at the Bar.

Sandy is very intelligent, possesses superb judgment, is extremely articulate and her
integrity is evident in everything she does. In every endeavor I have interfaced with her, she
has earned my respect and admiration. She is possessed of a keen mind and a commitment
to our system of justice that has been repeatedly demonstrated in her legal work as an
attorney, her leadership positions in Bar activities and her willingness to perform judicial,
legal and civic responsibilities that are asked of her.

Senator, Sandy Lynch's appointment would be very well received by the members of
the Bar of this Commonwealth. She would be a credit to your already superb list of
recommendations for the past thirty years.

I am enclosing herewith Sandy's resume which details her many accomplishments.

Thank you for your time, courtesy and consid

CFS/amr
enc.
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June 7, 1994

"REBUKE OP SANDRA LEA LnlCJI

69 Naples Road
Brookline, MA
Date of Birth:

02146r (b)(6)

Foley, Hoag & Eliot
One Post Office Square
Boston, MA 02109
Telephone: (617) 482-1390

PROFESBIQHAL EXPERIENCB

EKPLOYKElfT

1978
to present

1974 - 1978

1973 - 1974

1971 - 1973

1968 - 1971

Foley, Hoag & Eliot. Partner (1982), Past head of
Litigation Department, Pro Bono coordinator,
Professional Responsibility Committee.
(See practice experience section below).
General Counsel, Massachusetts Department of
Education. Represented State Board of Education in
Boston School Desegregation case, implemented special
education, bilingual education, and educational equity
laws, handled other litigation and oversaw office of
five attorneys.
Assistant Attorney General, Government Bureau,
Commonwealth of Massachusetts. Defended
constitutionality of state statutes and represented
state agencies in federal and state trial and
appellate courts. Handled Boston and Springfield
racial imbalance school cases.
Instructor in Legal Writing, Boston University Law
School.
Law clerk, Chief Judge Raymond J. Pettine, U.S.
District court, District of Rhode ISland.
Part-time employment during law school at legal
services office, public defenders office, law firm,
sponsor of low-income housing.
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EDUCATION
September 1968-
June 1971

September 1964-
June 1968
September 1960-
June 1964

Boston University Law School
J.D. £YID laude. Articles Editor, Boston university
Law Review. Book Awards in Administrative, Corporate
Law.
Wellesley College, Wellesley, Massachusetts.
A.B. in Philosophy. Seven College Scholarship.
Lake Highlands High school, Dallas, Texas.
Class salutatorian, Editor of newspaper.

PROFESSIONAL ACTIVITIES
1994

1993-1994

1993

1993

1992-1993

Massachusetts Supreme Judicial Court Committee on
Model Rules of Professional Conduct.
American Arbitration Association Panel on Large and
Complex Cases.
Advisory Committee on Rules of the U.S. Court of
Appeals for the First Circuit.
Board, New England Legal Foundation.
ABA Commission on Partnership Programs.
Wellesley College Business Leadership Conference.
Boston Chamber of Commerce, Leading Industries
Committee
silver Shingle Distinguished Alumni Award, Boston
university Law School.
Member, Commission on Federal Appointments (u.s.
District Court, u.S. Attorney and u.S. Magistrate)
established by Senators Kennedy and Kerry.
president, Boston Bar Association. President of 8,000
member voluntary bar. Accomplished enactment of major
court reform legislation resulting in greater
accountability and efficiency, focussed bar on
children (by sponsoring legislation creating statewide

2



1991-H92

1987-1991

1986-1989

1986-1988

1986-1987
1982-1986

1982-1984

1982-1983

1982

1980-1981
1980

1979

RESUKE OF SANDRA LEA LYNCH
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juvenile court, initiating bar involvement in
education reform effort, and summer jobs program for
Boston students in law offices), initiated legislation
for pay raise for state judiciary, created programs
for unemployed lawyers, training for lawyers on
listening skills.
special counsel to the Commission on Judicial Conduct
to prosecute In the Matter of Justice Joseph S.
Mitchell (appointed by supreme Judicial Court).
President-Elect, Boston Bar Association, author of BBA
study: Courts in Crisis, A Blueprint for Reform.
Secretary, Treasurer and Vice President of Boston Bar
Association (successively).
Chair, BBA Committee on Role of Gender in Practice of
Law; co-initiator of BBA Report of same title, which
was first gender bias study of a major bar.
Member, Joint Bar Committee (advises Governor on
Judicial Appointments) .
council, Boston Bar Association.
vice Chair, Board of Bar Overseers of Commonwealth of
Massachusetts 1985-1986, Member 1982-1986. Bar
disciplinary Board appointed by S.J.C.
Member, Massachusetts Advisory committee, u.s. civil
Rights Commission.
civil Liberties Union of Massachusetts, Board and
General Counsel.
Member, Screening Committee for U.S. Magistrate, U.S.
District Court (D. Mass).
civil Liberties Union of Massachusetts, Board.
Planned Parenthood League of Massachusetts
Distinguished Service Award.
Counsel to NAACP on appeal in Milwaukee School

3
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Desegregation Case.

1977-1978

1975-1977

1974-1975

First vice President, civil Liberties Union of
Massachusetts.
Beacon Press School Integration Studies

council, Committee on Legal Services to the Poor,
Boston Bar Association.
National Endowment for the Humanities Fellowship on
constitutional Law, Women's Rights Project, civil
Liberties Union of Massachusetts, founder and steering
Committee member Advisory Board, Center for Women's
Legal Studies.

ADMITTED TO PRACTICE

Commonwealth of Massachusetts (1971).

united States Supreme Court (1974).

United States District Courts, District of Massachusetts (1973) and
District of Rhode Island (1980).

United States Court of Appeals for the First Circuit (1974).

PUBLICATIONS
Damages in Massachusetts Litigation, "Damages in Sale of Goods,
Insurance and Employment", MCLE (1993).

"Beyond Plato", Boston Bar Journal 2 (July/August 1993).
"The 724 Children", Boston Bar Journal 2 (May/June 1993).
"Anatomy of a Success: BBA and Court Reform", Boston Bar Journal 2
{March/April 1993).
"Mirror, Mirror On The Wall", Boston Bar Journal 2 (Jan./Feb. 1993).
"High Noon In The Courthouse", Boston Bar Journal 2 (Nov./Dec. 1992).

"Of Mice and Men .•• And Women and Children," Boston Bar Journal 2
(Sept./Oct., 1992).

4
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"Public Institution Litigation in the First Circuit," 74 Mass. Law
Review 259 (Dec. 1989).
Various Mass. continuing Legal Education Course Materials, including
"Federal Court Motion Practice" (1989), "Avoiding and Litigating
Wrongful Termination Cases" (1988), "Third Party Liability for Workplace
Injuries" (1987), "Federal Court Practice" (1984).
"The Boston School Desegregation Case", 62 Mass. L. Quarterly 137 (Fall
1977) •
"Education Law", 1975 Boston College Annual Survey of Massachusetts Law
396.
"New England Regional Government", in Power, Pollution, and Public
Policy, by project NECAP (New England Coastal Area Planning), M.I.T.
Press (1971).
Comment, "Little Ado About Much: Jurisdiction of the Supreme Court to
Issue Mandamus," 51 B.U.L. Rev. 106 (1971).
Note, "Can the section 1331 Amount Requirement Constitutionally Bar a
Plaintiff Alleging violation of His First Amendment Rights from Using
the Federal Court to Get an Injunction Against a Federal Officer."
50 B.U. L. Rev. 178 (1970) (Special Issue).

SPEECHES
Speaker, First circuit Judicial Conference "Lack of Professionalism and
Incivility from the Bench" (1993), various ABA and National Conference
of Bar Presidents conferences, Bar Leadership Institute, National
Institute of Trial Advocacy and various MCLE, MBA, BBA and other
programs. Topics include court reform, professionalism, environmental
law, employment law, education law, federal court practice, injury in
workplace.
REPORTED DECISIONS

See attachment.
LEGAL PROFESSIONAL ACTIVITIES
Member, Women's Bar Association, Boston Bar Association, Massachusetts
Bar Association, American Bar Association, New England Legal Foundation.

5
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PRACTICE EXPERIENCE

Handled numerous civil litigation matters in trial court and on
appeal and criminal grand jury matters and investigations. Represent
plaintiffs and defendants, individuals and entities. Representative
cases, from the present going back in time, are set forth.
1. Massachusetts Turnpike Authority v. F.L. Roberts. Exxon. Mobil and

canadian/Oxy (1992-1994) (Mass. Superior and Appeals court)
Represented plaintiff Mass. Turnpike Authority against

companies who had leased and contaminated service areas along
Turnpike since 1956, seeking to recover assessment and clean up
response costs and damages for contamination in excess of $10
million. Briefed and won novel issues of indemnity and application
of contribution law to state environmental statute. To reduce costs
of litigation and expedite resolution, parties underwent extensive
ADR, resulting in agreements in 1993, approved by the court, under
which the oil companies are cleaning up the ten sites. Now on
appeal taken by non-settling party.

2. Arbitrator - Dalkon Shield Litigation (1993)
Arbitrator for the Center for Dispute Resolution in a case by a

woman who claimed injury from her use of the Dalkon Shield IUD. My
written opinion found that the medical evidence did not associate
the various pelvic diseases she had with use of an IUD.

3. Pension Plan of Public Service company of New Hampshire v. KMPG Peat
Marwick, et al

As Special Counsel to the P.S.N.H. Pension Plan, investigated
the loss of $24 million in plan assets resulting from investments in
naked options by an internal fiduciary, assisted by a major
securities brokerage firm, and involving negligence by the custodial
bank in violation of ERISA and other laws. Cooperated and
coordinated with a concurrent Department of Labor investigation.
Recovered the amounts lost to the Plan, obtained contributions from
culpable parties and now am in litigation with the accounting firm
involved for malpractice. Case raised undecided issues of ERISA
remedies and liability.

4. Korb v. Raytheon, 410 Mass. 581 (1991)
Successfully represented in trial court and on appeal employer

6
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in action by a former company Vice President who had been terminated
after he made statements at press conference critical of employer's
biggest customers at Department of Defense and contrary to
employer's interest. Former Vice president, represented by civil
Liberties Union, claimed termination violated his free speech rights
under Mass. civil Rights Act ("MCRA"). I raised issue of First
Amendment limits on use of state power (through MCRA) to force
defendant to associate with speech with which it disagreed.

Case had originally been removed to federal court because Korb's
complaint alleged his First Amendment rights had been violated.
Reaching a novel question, the district court held that an action
brought under the MCRA in the private free speech context involving
competing claims for First Amendment protection did not raise a
federal question. Korb v. Raytheon, 707 F. Supp. 63 (D. Mass.
1989).

5. New Medico Associates. Inc. v. Kleinhenz, 750 F. Supp. 1145 (D.
Mass. 1990)
Two former employees, who worked in Illinois, were sued by their
former employer under a non-compete clause. They had been forced to
sign an agreement containing a forum selection clause which
specified Massachusetts. My motion for defendants to transfer the
case to Illinois was allowed, one of the few times transfer happened
in the face of a forum selection clause under stewart Organization.
Inc. v. Ricoh Corp., 487 U.S. 22 (1988).

6. Ms. X v. company Z, U.S. Dist. ct., D. Mass. 1989
Represented female employee raped by her boss after a company

function. Her boss was convicted in state court of crime of rape.
I brought civil litigation in 1989 in federal court against her
employer, alleging employer had notice of problems with boss and
responsibility not to expose her to risk of harm. Case settled.
Settlement terms and amount confidential.

7. In the Matter of Joseph S. Mitchell (S.J.C. 1992)
Appointed by Supreme Judicial Court as special Counsel to

Judicial Conduct Commission to prosecute disciplinary charges
against superior Court Judge Joseph S. Mitchell. I sought his
removal from the bench. Judge Mitchell, after proceedings, took
early retirement.

7
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8. Gene Trak v. Roche Diagnostic Systems, Inc. (Middlesex sup. Ct. and
Mass. Appeals ct.)

Successfully defeated at trial court and on appeal attempt to
enforce non-compete agreement against my client Roche, who hired
scientist to help develop DNA/RNA diagnostic test kits to enable
hospitals to quickly diagnose diseases such as AIDS. Case presented
issues of freedom of scientist to leave work on one patented
technology he believed would fail in order to work on only
technology he believed would succeed. Legal issues involved
interplay between the public disclosure policies of patent law and
confidentiality policies of trade secret/non-compete law. Case
involved explaining in simple terms highly technical scientific
concepts. I obtained affidavits from Mass. Dept. of Public Health
and a Nobel laureate on severely adverse public policy impact of
enforcing non-compete in this arena.

9. Grand Jury Investigation: Matter of Company Y

Represented company in several year Grand Jury investigation
involving numerous witnesses. Target was defense contractor and
issues involved pricing on multi-year government contracts from
three different company divisions. Following my production of
evidence and witnesses to Grand Jury and lengthy proffer to AUSA,
government decided not to prosecute either civilly or criminally.

10. Anderson v. Cryovac. Inc. (U.S. Dist. ct. D. Mass.)

Trial counsel to W.R. Grace in lengthy jury trial in Woburn
toxic tort case. Families sued, claiming leukemia in their children
had been caused by chemicals in drinking water. First stage of case
involved two month trial before federal court jury on complex issues
of hydrogeology and causation of contamination in wells. Jury
verdict vacated against Grace because jury interrogatories were
inconsistent. Case settled.

In the face of enormous publicity and a real threat to the
ability to find an impartial jury, the trial court issued protective
orders prohibiting disclosure of information obtained through
discovery except, as needed, to public health and environmental
officials. The Boston Globe challenged the orders, asserting there
was a public right of access to such materials. We successfully
upheld the trial court's orders on appeal. Anderson v. Cryovac, 805
F.2d 1 (1st Cir. 1986). .

8
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11. Robinson v. Polaroid corp., 567 F. Supp. 192 (D. Mass. 1983), aff'd,
732 F.2d 1010 (1984)

Thirty-two day trial in three related class action employment
cases against my client Polaroid. Plaintiffs asserted that race
discrimination motivated the layoffs of black exempt and non-exempt
employees. Defense was that: (1) hourly layoffs were seniority
based and, (2) as to salaried employees, Polaroid was exemplary
affirmative action employer who took risks in hiring, risks that
could not continue in terms of poor performance in time of layoff
and that (3) statistical evidence showed no disproportionate impact.
Defendants' verdict was affirmed on appeal. Legal issues on appeal
involved interplay between disparate impact and discriminatory
treatment analyses.

12. spencer companies. Inc. v. Agency Rent A Car, 542 F. supp. 237 (D.
Mass. 1982) and Agency Rent A Car v. Connolly, 542 F. supp. 231 (D.
Mass. 1982) vacated and remanded 686 F.2d 1029 (1st Cir. 1982)

In related litigations, our client spencer, a local shoe
company fought off a greenmail and then take-over attempt by a
corporate raider. We convinced the 1st Circuit that a state
regulatory order forbidding the raider from purchasing more stock
was not preempted by the Williams Act, to require abstention, and to
vacate an injunction issued by the district court against
enforcement of the state anti-take over statute. The district court
had held the statute unconstitutional as an impermissible burden on
interstate commerce and declined to abstain.

We ultimately convinced the district court that the raider had
violated the provisions of the Williams Act and so it preliminarily
enjoined tender offer.

13. Baird v. Bellotti, 443 U.S. 622 (1979)
Planned Parenthood League of Massachusetts v. Bellotti, 641 F.2d
1006 (1st Cir. 1980)

Represented Planned Parenthood League of Massachusetts in
attack on Massachusetts statute unduly burdening access to
abortions. Won constitutional challenge to statute in U.S. Supreme
Court. Legislature amended the statute by requiring fetal
description to be read to woman, 24 hour waiting period and two
parent or judicial consent for minors to have abortions. We
challenged amendment. First Circuit held portions of statute
invalid.

9



,

RESUME OF SANDRA LEA LYNCH
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In related action I also argued challenge to statute based on

state constitutional guarantees before Supreme Judicial Court. ~
Moe v. Bellotti.

I also represented individual minors who brought Mary Moe
petitions in state court, under G.L. c. 112 512S, seeking court
permission for abortions.

14. Boston School Desegregation Case: Morgan v. Kerrigan, 388 F. supp.
581 (D. Mass. 1975), aff'd, Morgan v. Kerrigan, 401 F. supp. 216 (D.
Mass. 1974), denial of stay, 523 F.2d 917, aff'd, 530 F.2d 401 (1st
cir.), cert. denied, 426 U.S. 935 (1976) (remedial plan); Morgan v.
Kerrigan, 409 F. supp. 141 (D. Mass. 1975) (D. Mass. 1974), aff'd,
sub nom. Morgan v. McDonough 540 F.2d 527 (1st Cir. 1976), cert.
denied, 429 U.S. 1042 (receivership of South Boston High School).

Before Judge W. Arthur Garrity, Jr., I was counsel to the
Massachusetts Board of Education, which was a defendant in the
federal case and which had originally brought the state Boston
Racial Imbalance case against the Boston School Committee. The
Board was held not to have violated plaintiffs' rights. Proceedings
ranged from trial before masters on remedial alternatives, to
fashioning remedial decrees for students and faculty, to
enforcement, to emergency receivership of South Boston High School,
and related issues. The First Circuit opinion affirming one of
Judge Garrity's orders at 540 F.2d 527, 532 (1976) quotes from my
brief. I handled several appeals to the First Circuit and to the
U.S. supreme Court in addition to several times weekly sessions with
the trial court.

10
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2. Schuler v. Polaroid Corp., 848 F.2d 276 (1st Cir. 1988)

3. Johnson v. General Elec., 840 F.2d 132, (1st Cir. 1988), 56
USLW 2490, 46 Fair Empl. Prac. Cas. (BNA) 81

4. Anderson v. cryovac. Inc., 805 F.2d (1st Cir. 1986), 55 USLW
2343, 6 Fed. R. Servo 3d 369, 13 Media L. Rep. 1721

5. Robinson v. polaroid corp., 732 F.2d 1010 (1st Cir. 1984),
34 Fair Empl. Prac. Cas. (BNA) 1134, 34 Empl. Prac. Dec. P
34,312

6. Baird v. Bellotti, 724 F.2d 1032 (1st Cir. 1984)

7. Agency Rent-A-Car, Inc. v. Connolly, 686 F.2d 1029 (1st Cir.
1982), Blue Sky L. Rep. P 71,773, Fed. Sec. L. Rep. P 98,776

8. Planned Parenthood League of Massachusetts v. Bellotti, 641
F.2d 1006 (1st Cir. 1981)

9. Morgan v. McDonough, 540 F.2d 527 (1st Cir. 1976), cert.
denied, 429 U.S. 1042

10. Morgan v. Kerrigan, 530 F.2d 401 (1st Cir. 1976), cert.
denied, 426 U.S. 935 (1976)

11. Morgan v. Kerrigan, 523 F.2d 917 (1st Cir. 1975)

12. Wiener v. Polaroid Corp., 790 F. Supp. 363 (D. Mass. 1992),
59 Fair Emp1. Prac. Cas. (BNA) 1621, 62 Empl. Prac. Dec. P
42,596

13. New Medico Associates, Inc. v. Kleinhenz, 750 F. Supp. 1145
(D. Mass. 1990)

14. Korb V. Raytheon Co., 707 F. Supp. 63 (D. Mass. 1989)

15. Backman v. Polaroid Corp., 677 F. Supp. 50, Fed. Sec. L.
Rep. P 93,601 (D. Mass. 1987)

16. Schuler v. Polaroid Corp., 1987 WL 14098, 44 Fair Empl.
Prac. Cas. (BNA) 1415 (D. Mass. 1987)

17. Johnson V. General Elec. Co., 1987 WL 14821, 44 F.E.P. Cas.
(BNA) 1143 (D. Mass. 1987), aff'd, 840 F.2d 132 (1st Cir.
1988)

18. Crews v. Memorex Corp., 677 F.Supp. (D. Mass. 1987) F.E.P.
Cas. (BNA) 1599
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19. Planned Parenthood League of Massachusetts v. Bellotti, 608
F. Supp. 800 (D. Mass. 1985)

20. Baird v. Bellotti, 616 F. Supp. 6 (D. Mass. 1984)

21. Crews v. Memorex Corp., 588 F. Supp. 27 (D. Mass. 1984), 120 ,.
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1975) (later history omitted)

27. Morgan v. Kerrigan, 401 F. Supp. 216 (D. Mass., June 05,
1975) (later history omitted)

28. Morgan v. Kerrigan, 401 F. Supp. 270 (D. Mass., May 28,
1975) (NO. CIV. 72-911-G) (later history omitted)

29. Morgan v. Kerrigan, 388 F. Supp. 581, 14 F.E.P. Cas.(BNA)
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1691
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366 Mass. 308, 318 N.E.2d 618 (Mass. 1974)



35. School committee of springfield v. Board of Ed., 365 Mass.
215 (1974), 311 N.E.2d 69 (Mass. 1974)

36. School committee of Boston v. Board of Ed., 364 Mass. 199
(1973), 302 N.E.2d 916 (Mass. 1973) .•

37. Beaton v. Randall, 326 N.E.2d, 302 (Mass. 1975)

38. School committee of springfield v. Board of Education, 366
Mass. 315, 319 N.E.2d 427 (Mass. 1974), cert. denied, 421
U.S. 947 (1975)
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235 CANNON BUILDING
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ROGER KINEAVY
DISTRICT DIREC"T.OR
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SUiTt 220
BOSTON, MA 022 10

(617) 565-2920
(6171 737-9055

F.••x" (617) 439-5157
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TAUNTON, MA 02780
(508) 824-6676

BRoenON FEDERAL BUllDiI'IG

166 MAIN STRHT

8110CO::TON,MA 02401
(508) 586-5555

Ms. Veronica Biggens _
Assistant To The President For Personnel
The White House
Washington, D.C. 20500

Dear Ms. Biggens:

I am writing on behalf of Sandra Lynch, Esquire, concerning her interest in being
considered for the vacant First Circuit opening in the United States _Court of Appeals.
I consider it a privelege to recommend Ms. Lynch for Judge Breyer's seat in the Court
of Appeals. -

, As of this writing, you know of Ms. Lynch's academic and judicial accomplishments better
than me. What I can and will comment on, however, is the spirit and determination she
would bring with her performance of the considerable responsibilities of that position.
She is a 'good judge of character, deft in her dealings with people and surefooted in the.
pursuit of justice. I can think of no one that could fill Judge Breyer's shoes more
effectively and with greater distinction than Sandra Lynch.

She has my complete support for the First Circuit

JJM:mc



October 28, 1994

Dear Mr .. White:

Thank you for writing to the President to express
your enthusiasm for the nomination of your partner,
Sandra L. Lynch, to the U.S. Court of Appeals for
the First Circuit.

We all look forward to a speedy confirmation
process next year.

If you have further questions about this matter,
please feel free to contact me at (202) 456-7901.

Sincerely;

victoria L. Radd
Associate Counsel to the President.

Mr. Barry B. White
Foley, Hoag & Eliot
One Post Office Box Square
Boston, Massachuttes 02109-2170

PLEASE RETAIN THIS COPY OF THE SIGNED ORIGINAL, FOR
YOUR RECORDS.
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BARRY B. WHITE

) ONE POST OFFICE SQUARE

BOSTON, MASSACHUSETTS 02109-2170

'4 stP 2.9 PI .TE1~ONE.'.',7)482~"60

cle aDRESS ~FOLEYHOAG~

FACSIMILE (617) "'82-13"'7

IN WASHINGTON: D.C.

'6'5 L STREET, N.W.
SUITE 850

WASHINGTON, D.C. 20036

TELEPHONE (202) 775-0600

September 21, 1994

The Honorable William J. Clinton
President of the United States of America
The White House
1600 Pennsylvania Avenue, N.W.
Washington, D.C. 20500

Dear Mr. President:
I want to congratulate you on nominating my partner, Sandra

L. Lynch, Esquire, 'to become a judge of the United States Circuit
Court of Appeals for the First circuit. I know that you and the
country will be exceptionally well served by Sandy. She is an
outstanding choice.

I am sJre that you do not remember, but when I attended a
function at the White House this spring for members of the
Democratic Business Leadership Forum, I had a very brief
opportunity to discuss with you Sandy's qualifications. I was
very impressed by your ability and willingness, amidst the
turmoil surrounding you, to focus on her and the appointment.

PleaSe keep up the good fightl You are focusing on the
ri~ht issues and,the citizens of this country are discussing
solutions to critical problems that your predecessors have
ignored. I know that the people of this country will grow to
appreciate what you, and your administration are doing .

.We are counting on you.
Very truly yours,

Ba~~

BBW:dgb
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GEC'wavC' JU. JCi'nni'C'l,!
JUI.l.Q'u:.chlls~H.2"

WASHINGTON, DC 20510

August 13, 1994

The Honorable William J. Clinton
The President of the United States
The White House
Washington, DC 20500

Dear Mr. President:

I am pleased to recommend to you Ms. Sandra L. .
Lynch of Brookline, Massachusetts for the position of
Judge of the Upjted States Court of Appeals for the First
Circuit.

I am confident that you will find that she has
outstanding character and qualifications and that she will
fairly and faithfully enforce the laws of the United States.

Respec ully,

PHOTOCOPY
MISC. HANDWRITING

I
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Dear Ms. Radd:

cc: All Committee Members

Sincerely,

RE: Sandra Lea Lynch
United States Court of Appeals
for the First Circuit

1994

Standing Committee on
Federal Judiciary
1800 M Street, NW
Washington, DC 20036
(202) 331.2210

September 20,

AMERICAN BAR ASSOCIATION

As a result of our investigation our Committee is
unanimously of the opinion that Sandra Lea Lynch is
Well Qualified for appointment as Judge of the united
States Court of Appeals for the First Circuit.

Victoria L. Radd, Esq.
Associate Counsel to the President
The White House
Washington, D.C.

~ LJ1L
William E. Willis
Chair
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Sincerely,

(Enclosure)
cc: All ABA Judiciary Committee Members

Hon. Eleanor Dean Acheson

congratulations on your nomination for appointment
as Judge of the United States Court of Appeals for the
First Circuit.

Standing Committee on
Federal Judiciary
1800 M Street, NW
Washington, DC 20036
(202) 331-2210

September 20, 1994

~J1.tJ.1L
william E. Willis
Chair

Dear Ms. Lynch:

At the invitation of the United States Senate
committee on the Judiciary, we have today sent a letter
to them reporting on our evaluation of your
qualifications. A copy of this letter is enclosed for
your information.

Sandra Lea Lynch, Esq.
Foley, Hoag & Eliot
One Post Office square
Boston, MA 02109

eONFIDBHTTAL

AMERICAN BAR ASSOCIATION
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Sincerely,

Dear Senator Biden:

RE: Sandra Lea Lynch
United States Court of Appeals
for the First Circuit

Committee on the Judiciary
ATT: Hon. Joseph R. Biden, Jr., Chairman
224 Dirksen Senate Office Bldg.
Washington, D.C. 20510-6275

Standing Commitlee on
Federal Judiciary
1800M Street, NW
Washington, DC 20036
(202) 331-2210

September 20, 1994

AMERICAN BAR ASSOCIATION

Thank you for affording this Committee an
opportunity to express an opinion pertaining to the
nomination of Sandra Lea Lynch for appointment as Judge
of the United States Court of Appeals for the First
Circuit.

1Y1 I1JA.,
william E. Willis
;Chair

I I,
cc: Sandra Lea Lynch, Esq.j

All ABA Judiciary Committee Members
Hon. Eleanor Dean Acheson

Our Committee is unanimously of the opinion that
Ms. Lynch is Well Qualified for this appointment.

A copy of this letter has been sent to Ms. Lynch
for her information.
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Dear Professor Moore:

Sincerely,

congratulations on your nomination for appointment
as Judge of the United states Court of Appeals for the
sixth Circuit.

Professor Karen Nelson Moore
Case Western Reserve University
School of Law
11075 East Boulevard
Cleveland, OH 44106

1994

Standing Committee on
Federal Judiciary
1800 M Street, NW
Washington, DC 20036
(202) 331.2210

september 14,

..-

~ /1.1J.-
William E. willis
Chair

Committ~e Members
Aches9l'i
Esq. V

AMERICAN BAR ASSOCIATION

cc:

At the invitation of the United states Senate
Committee on the Judiciary, we have today sent a letter
to them reporting on our evaluation of your
qualifications. A copy of this letter is enclosed for
your information.

(Enclosure)
All ABA Judiciary
Hon. Eleanor Dean
Victoria L. Radd,
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Sincerely,

Dear Senator Biden:

A copy of this letter has been sent to Ms. Moore
for her information.

RE: Karen Nelson Moore
United States Court of Appeals
for the Sixth Circuit

Standing Committee on
Federal Judiciary
1800 M Street, NW
Washington, DC 20036
(202) 331-2210

September 14, 1994

AMERICAN BAR ASSOCIATION

~ I1JL
William E. Willis
Chair

Thank you for affording this Committee an
opportunity to express an opinion pertaining to the
nomination of Karen Nelson Moore for appointment as
Judge of the United States Court of Appeals for the
sixth Circuit.

cc: Professor Karen Nelson Moore
All ABA Judiciary Committee Members
Hon. Eleanor Dean AchesJn
Victoria L. Radd, Esq.vr

A substantial majority of our Committee is of the
opinion that Ms. Moore is Qualified for this
appointment. A minority found her to be Well
Qualified.

Committee on the Judiciary
ATT: Hon. Joseph R. Biden, Jr., Chairman
224 Dirksen Senate Office Building
Washington, D.C. 20510-6275
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February 9. 1gas

Senator Orrin Hatch
Chairman, Senate Judiciary Committee
Dlrk~en Offioe Building. Suite 224
Washington, DC 20510 •
Dear Mr. c~~'.'rP
Enclosed please find questions in writing for an judicial nominees with
regard to whom a hearing was held yesterday; I would appreciate your
transmitting these questions to the nominees.. '

Sinoerely.
"..-

ncer Abr~ham
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Written questions for all nominees

(1) As a newcomer to the Senate Judiciary Committee, I have been getting

quite a few qUBsti9ns about how I am planning on approaching my "adviCe

and consent" responsibilities. Do you have any thoughts on this question?

Have you taken a position on it in the past, before you were a judieial

nominee, in connection with the nominations of others? If $0, whi.'l-t was

your positiM'?

(2) It would al$O help me to understand your View of the role of a Judge if

you (;ould share with me any positions you may. have taken in support of or

opposition to past judicial nominatiOns where there have been conflicting

views on the qualifications of the nominee. In light of the limited time,

you may if you choose confine your answers to nominations for the courts

of appeals and the Supreme Oourt.

" . :.',;'
. -..... :.....
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