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Memorandum

To: Bruce Reed, Assistant to the President and Director of the Domestic Policy Council
v Ann O’Leary, Special Assistant to the President for Domestic Policy
Heather Howard, Associate Director of Domestic Policy

From: Betsy Cavendish, VP NARAL Foundation, Legal Director
Allison Herwitt, Director of Government Relations

Date: November 20, 2000

Re: Executive Order Regarding Emergency Contraception for Rape Victims

Thank you for your interest in promulgating an Executive Order providing that rape
victims be offered emergency contraception in the emergency rooms of hospitals
receiving federal funds. We have attached some materials in support of this
proposal.

More broadly, NARAL has been so grateful for the President’s support of reproductive
rights, demonstrated at the outset of his administration by the signing of five pro-
choice Executive Orders. It is only fitting that the administration issue at least one
more pro-choice Executive Order as a legacy document. We think that this proposal
is appropriate for several reasons:

v First, part of being pro-choice is being pro-contraception. This Executive
Order would locate the president’s support for abortion rights in the larger
context that he himself espouses, in that abortion will be more rare as
contraception is more accessible.
v' Second, wider information about and access to emergency contraception is
the single best way to reduce unintended pregnancy. Thus, by issuing this
Executive Order, the President would shine a spotlight on the promise of
emergency contraception and the effect of the Order would be far broader
than the help it would provide to women victimized by rape.
v Third, while in principle NARAL supports much more robust measures to
expand access to emergency contraception through the Title X program, this U156 15th Sereet, NV
Executive Order would pose no danger to the Title X program, a frequent Suite 700
target of anti-choice animus in Congress. Sisngron. 156 20005
v" Finally, should Congress try to undo this Executive Order as it has so many of 0> 975 5096 6
the President’s pro-choice Executive Orders, it would expose the opponents’ 1095 1 West Dien Boulovsnd
radical agenda to deny women vital health information and contraception. Suite 100

Los Angeles, CA 90064
3100254 2809
If you have any further questions about this matter, we would be glad to assist. 310 234 8806 fax
Allison’s direct line is 973-3003 and Betsy's is 973-3012. She is reachable the rest of  wprvwwiralong
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Memorandum
To: Interested Parties
~From: NARAL Legal Department
Date: November 2000
Re: Requiring hospitals to provide emergency contraception to

rape survivors

Few Americans are aware that, in emergency situations, contraceptive
methods are available that can prevent pregnancy after sexual
intercourse. Emergency contraception may be used when contraceptive
methods fail or when women are sexually assaulted. Emergency
contraceptive pills (ECPs) — the most commonly used method of
emergency contraception — are ordinary birth control pills that reduce a
woman's chance of becoming pregnant by 75 to 89 percent when a
specific dose is taken within 72 hours of unprotected sex and a second
dose is taken 12 hours after the first dose. ECPs do not cause abortion;
rather, they inhibit ovulation, fertilization or implantation before a
pregnancy occurs.

Emergency contraception is a safe and effective way to prevent
unintended pregnancy and reduce the need for abortion. When a woman
is raped, emergency contraception can be an important tool to help her
avoid the additional trauma of an unwanted pregnancy by the rapist.
Emergency contraception should be hospitals’ standard of care for
treating survivors of sexual assault.

Why Requiring Hospitals to Provide Emergency Contraception to Rape
Survivors is Necessary

¢ Over 300,000 women are raped in the U.S. each year.'

e FEach year, over 32,000 women become pregnant as a result of rape
and approximately 50 percent of these pregnancies end in abortion.?
Emergency contraception is not only a safe and effective method to
prevent unwanted pregnancy, but it also can empower women who
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have been raped with a sense of control and provide an important way to help
them to cope with the trauma of sexual assault.

e Very few women know about emergency contraception. A national survey
found that only one in ten women aged 18-44 have heard of and know the key
facts critical to using emergency contraceptive pills.®> Unless hospitals inform
women of the option to use emergency contraception, women are unlikely to
know enough to ask for the treatment.

e Standards of emergency care established by the American Medical Association
(AMA) require that rape survivors be counseled about their risk of pregnancy
and offered emergency contraception.*

e Despite these facts, recent studies have found that many hospitals do not
provide emergency contraception to women requesting it, even to women who
have been sexually assaulted. For example:

> -Only half of all Minnesota hospitals provide emergency contraception to
rape survivors.®

> Nearly one in three New York hospitals fail to offer emergency
contraception to rape survivors, and an additional 23 percent have no clear
policy on the issue.®

» In Pennsylvania, two-thirds of the general hospitals in the state do not
provide emergency contraception to survivors of sexual assault.’

> Nationwide, 82 percent of Catholic hospitals do not provide emergency
contraception to women who have been raped.®

> In 1995, 14 Catholic hospitals in Chicago treated 1004 rape victims but
refused to offer them emergency contraceptive pills.’

Requiring hospitals to provide emergency contraception to rape survivors would

rectify the current gap in emergency care and ensure that women who have been
raped have access to every available means to protect their health and well-being.
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Notes

' This estimate is limited to women 18 years or older and is not based on whether the rape is
reported. Patricia Tjaden and Nancy Thoennes, “Prevalence, Incidence, and Consequences of
Violence Against Women: Findings from the National Violence Against Women Survey,” Research in
Brief (Washington, DC: U.S. Department of Justice, National Institute of Justice, Nov. 1998, NCJ
172837), 4 <http://ncjrs.org/pdffiles/172837.pdf > (8/22/00).

2 Melisa M. Holmes, Heidi S. Resnick, Dean G. Kilpatrick, and Connie L. Best, “Rape-Related
Pregnancy: Estimates and Descriptive Characteristics from a National Sample of Women,” American
Journal of Obstetrics and Gynecology, vol. 175, no. 2 (Aug. 1996): 322.

* Kaiser Family Foundation, Emergency Contraception: Is the Secret Getting Out?, Summary of
Findings (CA: KFF, 1997), 7-8.

* American Medical Association, “Strategies for the Treatment and Prevention of Sexual Assault”
(1995), 18.

® Minnesota NARAL Foundation, “Access in Crisis: The Continuing Decline of Hospital-Based
Emergency Contraceptive Services in the State of Minnesota” (2000}, 7.

® New York State Affiliate of the National Abortion and Reproductive Rights Action League
Foundation, “Preventing Pregnancy After Rape: Does Your Hospital Provide Emergency
Contraception to Rape Survivors?” (Dec. 1999}, 9-11.

’ Rebecca Simons, “Emergency Contraception for Sexual Assault Survivors: A Survey of Hospital
Emergency Rooms in Pennsylvania,” (Clara Bell Duvall Education Fund, May 2000).

8 Catholics for a Free Choice, Catholic Health Restrictions Updated (Washington, D.C.: Catholics for
a Free Choice, 1999), 7.

® Miriam Berg, “In Merger, Catholic Hospital Can Compromise,” New York Times, Oct. 19, 1997,
Sec. 4, p. 14.
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EMERGENCY CONTRACEPTION: AN IMPORTANT AND
UNDERUTILIZED CONTRACEPTIVE OPTION

Emergency contraceptive pills (ECPs), the most commonly used method of
emergency contraception, are ordinary birth control pills that reduce a
woman's chance of becoming pregnant by 75 to 89 percent when a specific
dose is taken within 72 hours of unprotected sex and a second dose is taken
12 hours after the first dose. ECPs do not cause abortion; rather, they inhibit
ovulation, fertilization or implantation before a pregnancy occurs. ECPs do
not disrupt an established pregnancy.

GREATER USE OF ECPs WILL IMPROVE REPRODUCTIVE HEALTH AND

REDUCE ABORTION

e Increased use of ECPs could reduce the number of unintended
pregnancies and abortions by half annually.

BARRIERS TO ACCESS

e Eighty-two percent of Catholic hospitals do not provide emergency
contraception even to women who have been raped, although in cases of
sexual assault, the Catholic Church permits using medication to prevent
pregnancy.

e Sixteen states have laws that permit health care facilities, health care
professionals, or other individuals to refuse to provide contraception or
family planning, which may include emergency contraception.

EDUCATION AND DIRECT DISTRIBUTION BY PHARMACISTS WILL
INCREASE ACCESS TO AND USE OF EMERGENCY CONTRACEPTION

¢ Only one percent of women aged 18-44 have used ECPs, and 89 percent
have not heard of or do not know the key facts critical to use of the pills.
e One survey found that 37 percent of New York City pharmacists knew
nothing about emergency contraception or provided only incorrect
information about emergency contraception.
e A Washington state project enabled women to receive ECPs directly from 1156 150 stree. Nw
pharmacists. In 16 months, ECPs were provided to nearly 12,000 women, /" .. .

preventing an estimated 700 unplanned pregnancies and 350 abortions. 202973 3000
202 Y73 3096 fax
10YS] West Pico Boulevard

DO SOMETHING! Call 1-877-YOU-DECIDE (1-877-968-3324) or log-on to .. 10
www.naral.org. Los Angeles, CA 90064

310 234 2805
310 2349 8806 fax

For a complete fact sheet on Emergency Contraception, please contact the NARAL || /.« oural o
Information Line at (202) 973-3018. mralenaralorg
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EMERGENCY CONTRACEPTION: AN IMPORTANT AND
UNDERUTILIZED CONTRACEPTIVE OPTION

Emergency contraception is often called “the nation’s best-kept secret” because few
Americans are aware that, in emergency situations, contraceptive methods are
available that can prevent pregnancy after sexual intercourse. Emergency
contraception may be used when contraceptive methods fail,' are misused or not used
at all, and when women arc sexually assaulted. Although emergency contraceptive
methods are not a substitute for ongoing contraceptive use and do not protect against
the transmission of sexually transmitted discases, these important and underutilized
contraceptive options can reduce unintended pregnancy and the need for abortion.
American women should have broader access to a full range of contraceptive services,
including postcoital emergency methods.

Emergency contraceptive pills (ECPs) are the most commonly used method of
emergency contraception. CPs are ordinary birth control pills that reduce a woman's
chance of becoming pregnant by 75 to 89 percent when a specific dose is taken within
72 hours of unprotected sex and a second dose is taken 12 hours after the first dose.?
ECPs do not cause abortion; rather, they inhibit ovulation, fertilization or
implantation before a pregnancy occurs.” The FDA has approved the Gynétics
Incorporated’s PREVEN Emergency Contraception Kit, which became available, via
prescription, in October of 1998." In July of 1999, the FDA approved another ECP
called Plan B developed by the Women’s Capital Corporation.” The copper-T
intrauterine device can also be used as an emergency contraceptive.”

Greater Use of Emergency Contraception Will Improve Reproductive Health

= Estimates show that increased use of ECPs could reduce the number of
unintended pregnancics and abortions by half annually.” Lack of access to ‘ ,
emergency contraception may contribute to higher rates of unplanned ;L:;S[i—t(s»:)h e BV
pregnancy in the U.S. compared to countrics where emergency contraception “(');"‘)”7’““”3“(‘])@ 20005
is widely available.® 202 973 5096 fas
LOYS T West Pico Boulevard
a A study of women who had used ECPs found that 91 percent were very I\ulri\l:“l CA 90064

satistied or somewhat satisfied with the ECPs, and 97 percent would NS
recommend ECPs to a friend or family member.”
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Emergency contraception is cost-effective in preventing unintended pregnancy.
Estimates show that in a managed care setting, a single treatment of ECPs saves $142;
and advance provision of ECPs to women using spermicides, periodic abstinence, barrier
contraceptives or withdrawal saves $263 to $498 annually."

The need for emergency contraception can bring women, and young women in particular,
into family planning centers, where they can receive other health care services and
counseling. For those who remain sexually active, emergency contraception provides a
bridge to ongoing contraception and disease prevention.'

Barriers to Access

Despite the promise of using ECPs to reduce unintended pregnancy, efforts to limit access to
them have been significant. Much of the opposition to ECPs arises from the mistaken belief that
ECPs cause abortion. ECPs, however, do not disrupt an established pregnancy, which begins
with implantation of the fertilized egg in the uterine lining. Rather, ECPs delay or inhibit
ovulation or implantation prior to pregnancy and therefore, do not cause abortion. Nevertheless,
consider the following;:

Eighty-two percent of Catholic hospitals do not provide emergency contraception even to
women who have been raped, although the Catholic Church permits, in cases of sexual
assault, using medication to prevent ovulation, sperm capacitation, or fertilization before
conception.”” A study conducted by NARAL of New York found that more than one-half
of non-Catholic hospitals in New York have no clear policy of providing rape survivors
with emergency contraception. Twenty-four percent of non-Catholic hospitals in New
York do not provide emergency contraception to rape survivors."

Fewer than 10 percent of Missouri hospitals provide emergency contraception, according
to the preliminary results of a survey conducted by Missouri NARAL. A study by
Wyoming NARAL found that only one-third of responding hospitals and clinics in
Wyoming provide emergency contraception."

Twenty percent of family planning coordinators of Title X grantees in Michigan believe
that “ECPs are primarily an abortion-inducing agent.” In explaining why their family
planning programs did not provide ECPs, several respondents cited politics and the
debate over abortion. "

Wal-Mart, one of the nation’s largest drug distributors, refused to carry PREVEN, but
later issued a policy requiring pharmacists who object to dispensing ECPs to find
someone who will.'"* A study conducted by NARAL New Mexico/Right to Choose found
that nearly 15 percent of New Mexico pharmacists would not fill prescriptions for
ECPs."
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A 1998 South Dakota law permits pharmacists to refuse to dispense medication if there is
reason to believe it would be used to “destroy an unborn child,” which includes a human
organism from fertilization until birth.'* In 1999, five states (IN, KS, LA, OR, WI)
introduced legislation to allow pharmacists to refuse to provide certain medicines,
including ECPs."”

Sixteen states (AR, CO, FL, GA, IL, ME, MA, MN, NJ, NY, OR, TN, VA, WV, WI,
WY) have laws that permit health care facilities, health care professionals, or other
individuals to refuse to provide contraception or family planning, which may include
emergency contraception.”

In 1999, North Carolina enacted a contraceptive coverage bill specifically excluding
coverage for PREVEN or any equivalent drug.*' Seven states (CA, CT, HI, ME, MD,
NV, NC) with contraceptive coverage laws permit employers and/or insurers to refuse, on
moral or religious grounds, to cover contraception, which includes emergency
contraception.”

Public and Professional Education Will Improve Access and Increase Use of Emergency

Contraception

Only onc percent of women aged 18-44 have used ECPs, and 89 percent of women aged
18-44 have not heard of or do not know the key facts critical to use of the pills.”

Although nearly 100 percent of obstetrician-gynecologists believe ECPs are safe and
effective, only 24 percent prescribe them on a regular basis (more than five times a
year).” This low prescription rate may be due to the fact that clinicians often lack
adequate knowledge about emergency contraception, and therefore do not discuss it with
patients during routine contraceptive counseling sessions. In addition, many patients are
not aware of emergency contraception and do not ask that it be made available. To help
reverse this trend, the American College of Obstetricians and Gynecologists (ACOG) and
others are conducting a national physician education campaign supporting “women'’s right
to know about all birth control methods” and encouraging doctors to discuss and
prescribe emergency contraception when appropriate.”

One survey found that 37 percent of New York City pharmacists knew nothing or
provided only incorrect information about emergency contraception.*

A national toll-free hotline (1-888-NOT-2-LATE) that provides information on
emergency contraception and referrals to health care protessionals who are able to
prescribe it was inaugurated on February 14, 1996 by the Reproductive Health
Technologies Project. The hotline has received 201,682 calls as of December 1999.
Additionally, the emergency contraception website (http://www.not-2-late.com or
http://opr.princeton.edu/ec/) has been visited 519,252 times as of October 1999.7
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The Hawaii Health Department conducted a public service advertising campaign about
emergency contraception in 1999. The ads directed listeners to contact the national toll-
free hotline or the state’s family planning information line. The average number of calls
to the family planning information line increased from eight to ten calls per day to 40 to
50 calls per day during the month the radio spots aired.**

Direct Distribution by Pharmacists Will Also Increase Access to and Use of Emergency

Contraception

Although ECPs are typically available by prescription only, some state regulations permit
pharmacists to dispense certain medications through a collaborative drug therapy
agreement between a pharmacist and a physician or other prescriber.”” In 1999,
Washington state completed a two-year pilot project that enabled women to receive ECPs
directly from pharmacists. In 16 months, the program provided ECPs to nearly 12,000
women, preventing an estimated 700 unplanned pregnancies and 350 abortions.” The
success of Washington's program prompted the Oregon Medical Association’s House of
Delegates to pass a resolution in April of 1999 to work with the Oregon Board of
Pharmacy to establish a one-year pilot project to permit pharmacists to dispense the
PREVEN Kit.”" In addition, in 1999, the California legislature considered a bill to allow
pharmacists to initiate emergency contraception drug therapy under a collaborative
agreement.™

ECPs should be more readily available, such as directly through a pharmacist, because
the need for ECPs can almost-always be self-diagnosed, they are simple to use, the doses
do not need to be adjusted to a woman'’s particular situation or medical condition,
accidental overdoses are not dangerous, and it is doubtful that the regimen constitutes a
serious risk to any identifiable group of women.*

Conclusion

Emergency contraception is an important but underutilized contraceptive option. Increasing
access to emergency contraception will reduce unintended pregnancy and the need for abortion,
and will improve women'’s reproductive health. Instead of restricting access to emergency
contraception, policy makers should focus on better public education, professional education, and
innovative programs to make emergency contraception more available.

01/17/2000
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EMERGENCY CONTRACEPTIVE PILLS SHOULD BE
AVAILABLE OVER-THE-COUNTER

Emergency contraceptive pills (ECPs) are ordinary birth control pills that
‘significantly decrease a woman's chance of becoming pregnant when
administered within 72 hours of unprotected sex.! Estimates show that
increased use of ECPs could reduce the number of unintended pregnancies
and abortions by half annually.? In recent years, the FDA has approved two
types of ECPs — the PREVEN Emergency Contraception Kit and Plan B —
both of which are available by prescription.®

Currently, ECPs can be difficult to obtain in a timely manner because women
must obtain a prescription in order to use them. For example, a woman faced
with a broken condom on a Friday night, whose doctor's office is closed over
the weekend, might have to wait until the following Monday — three days later
— to obtain a prescription for ECPs. Women in rural areas may have to travel
great distances to reach the nearest doctor or clinic, making a prescription
within 72 hours of unprotected sex difficult, if not impossible to obtain. Even
under less extreme circumstances, obtaining a prescription for ECPs can be
problematic. A recent study of the Emergency Contraception Hotline (1-888-
NOT-2-LATE), a 24-hour, automated phone line that provides the names and
telephone numbers of clinicians who prescribe ECPs in the caller’s
geographic area, found that even when calls to clinicians were made during
business hours, only three out of every four attempts to obtain ECPs resulted
in appointments or telephone prescriptions within 72 hours.* Because ECPs
are more effective the earlier they are used — and most effective within the
first 12 hours of unprotected sex” — the obstacles associated with obtaining a
prescription for ECPs pose a serious threat to women's health.

Because ECPs are safe, effective, and easily self-administered, they are
suitable for non-prescription (i.e. over-the-counter) availability. Making ECPs
available over-the-counter would eliminate an unnecessary barrier to
women’s access to this important contraceptive option.
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FDA CRITERIA FOR OVER-THE-COUNTER DRUGS

To be approved by the FDA for over-the counter distribution, a drug must meet certain
criteria:

o the drug must be safe and effective;

» taking the drug must be safe enough that medical supervision — and thus, a
prescription — is not necessary to preserve public health due to the drug’s
toxicity, its potential for harmful side-effects, or its method of use; and

e the drug must be simple enough to use that instructions on the drug’s packaging
are sufficient to ensure safe and correct self-medication.®

The FDA requires a prescription for drugs that, because of their toxicity, their potential
for harmful side-effects, or their method of use, are not safe to use except under the
supervision of a medical professional.” ECPs meet the criteria for non-prescription
status and can be safely marketed over-the-counter.

ECPs ARE SAFE AND EFFECTIVE

¢ Oral contraceptives, the same drugs found in ECPs, have been studied for three
decades. They have been studied more extensively and have been found safer than
most drugs in medicine. No serious medical consequences from an overdose of oral
contraceptives have been reported.®

o ECPs are 75 to 89 percent effective when a specific dose is taken within 72 hours of
unprotected sex and a second dose is taken 12 hours after the first dose.’

ECPs HAVE MINIMAL SHORT-TERM SIDE-EFFECTS

e The most common side-effects of ECPs are nausea and vomiting; other side-effects
include dizziness, fatigue, and headache. These short-term side effects are not
serious and are easily manageable without medical supervision.*°

e Long-term side-effects are unlikely given the very short duration of treatment.”

o All of the side-effects of ECPs are less dangerous than either pregnancy or
childbirth.'?

ECPs ARE EASY AND SAFE TO SELF-ADMINISTER

¢ In a study of Scottish women who were given an advance supply of ECPs to keep at
home, 98 percent of the women who used ECPs used them correctly, and none
experienced serious adverse effects.’®

o Women can diagnose their own need for ECPs; taking the drug involves simply
swallowing pills.**

e The dosage and timing of ECP use are the same regardless of the individual
characteristics of the woman. '

¢ No specific medical conditions preclude a woman'’s use of ECPs. In fact, the only
contraindication to ECPs is pregnancy — not because ECPs can harm a pregnant
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womangr a developing embryo, but because ECPs will not work once pregnancy
begins. :

NON-PRESCRIPTION ACCESS TO ECPs DOES NOT DISCOURAGE ONGOING
CONTRACEPTIVE USE

« Claims that increased access to emergency contraception might encourage riskier
sexual behavior or lead to less frequent use of other forms of contraception have not
been supported by recent data. A Scotland study found that, compared to women
who had to go through their doctors to obtain ECPs, women who had a supply of
ECPs available at home did not differ in their use of other forms of contraception and
were not more likely to use ECPs more frequently. In addition, 98 percent of the
women rePorted that they did not take more risks as a result of having ECPs readily
available.””

BETTER ACCESS TO ECPs WILL IMPROVE WOMEN’S HEALTH

e Nearly 50 percent of pregnancies in the U.S. are unintended, and over half of those
pregnancies end in abortion.'® An estimated one half of these unintended
pregnagcies and abortions could be prevented each year through wider use of
ECPs.

o Lack of access to emergency contraception may contribute to higher rates of
unplanned pregnancy in the U.S. compared to countries where emergency
contraception is widely available.?’ Negative health outcomes — including delayed or
inadequate prenatal care, increased likelihood of low birth weight and death in the
first year of life, increased risk of the mother being physically abused, and economic
hardship — are strongly associated with unintended pregnancy.21

o ECPs are more effective the earlier they are used: delaying the first dose of ECPs
more than 12 hours after unprotected sex increases a woman’s chance of becoming
pregnant by 50 percent. Thus, immediate access to ECPs is crucial for maximizing
effectiveness.?

e By increasing women’s contraceptive options, better access to ECPs will give
women greater control over their reproductive lives.

In short, ECPs have all of the characteristics of an over-the-counter drug: they are safe,
effective, and simple to use; they are not associated with any serious or harmful side-
effects; they are not dangerous to women with particular medical conditions; and they
do not lead to riskier behavior or less frequent use of other forms of contraception.
ECPs have enormous potential to reduce unintended pregnancy and the need for
abortion. In fact, wider access to and use of them is perhaps the single most promising
avenue for reducing this country’s high rate of unintended pregnancy. If women simply
saw them in pharmacies, awareness of ECPs would increase tremendously. This could
make a crucial difference to millions of women. However, without speedy and
uncomplicated access to ECPs, women cannot take full advantage of this important
contraceptive option. Making ECPs available over-the-counter would remove this
barrier to access, and help to improve women’s health.

6/22/2000
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