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Unborn Victims of Violence Act
.Senate Judiciary Committee

February 23,2000 10:00 am

Good morning. I appreciate the opportunity to appear before this Committee to express
the Justice Department’s views regarding the proposed Unbom Victims of Violence Act (S.
1673).

S. 1673 would amend the criminal code and the Uniform Code of Military Justice to
make it 2 separate federal offense o cause “death oi’ bodily injury” to & “child in ntero” in the
course of commyitting any oue of 68 enumerated federal offenses apainst a pregnant woman. The

_ ¢ The biet
uew crime created by S. 1673 has an expansive reach. > “

nd does not require that the

pezpetrator know, or even suspect, that the adult woman he harms is pregnant, The punishment
for this pew offense is the same as if the perpetrator had haned the pregnant woman, except that
the death penalty is not pemmtted

Haltmg violence against all women, including pregnant worgen, has been a top priority of
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this Administration for the past seven years. In 1994, the Adwinistration, with the bipartisan
support of Congress and the support of the President, made the Violence Against Women Act
(VAWA) the law of the land. VAWA miarked a critical tumning point in the national effort to
address domestic violence, sexnal assault, and stalking. VAWA, for the first time, created
federal domestic violence offenses with strong penalties to supplement state and local efforts to
hold violent offenders accountable. To date, the Department of Justice has complemented state
and local prosecutions by filing over 200 VAWA and VAW A-related indictments, and this
mmmber continues to grow. In addition, the Department of Justice alone has awarded well over
$800 million through VAWA grant programs since 1994, directing critical resources to
communities’ efforts to respond to domestic violcné;e, sexual assault, and stalking. These funds
have made a difference in women’s lives, and in how communities respond to violence against
somen. Tndeed, these finds have helped save the lives of many victims of domestic violence

While we agree with the sponsors of S, 1673 that the federal government can and should
play an important role in the campaign to end violence against women, S. 1673 is, 1a our view, a
flawed federal response to the evils of such violence. It is, moreover, one that has several
troubling collateral consequences. The Administration accordingly opposes this bill, and the
President’s senior advisors would recommend that he veto it.

Our first concern is that S. 1673 reaches only pregnaut women, and then only if they
happen already to be protected by one of the 68 emunﬂ'ated federal offenses listed in S. 1673.
Because it penalizes harm only to a subset of womcél, S. 1673 is a less effective means of
combating viclence against all women, and may have the side effect of devaluing the gravity of
violence done to women not falling under S. 1673's auspices.
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We strongly object to this “Russian roulette” aspect of S, 1673, which dramatically

increases the penalty for harming a pregnant woman — in some cases, from as little as a year in
jail to life imprisonment - based on the existence of an element, harm to the unbom, for which
liability is strict. To be sure, strict liability e:nhancénmts are not unheard of in the American
criminal law. The Federal felony-murder rule, for ?xzmplc, increases the pum'shmcnt- for
homicides comunitted in the course of certain cumerated felonies. Similarly, American tort law
often holds a tortfeasor liable for injury no matter v{hat the special seusitivities of the injured
party. But in both situations, liability is usually tied to a culpability and is limited to the legal
consequences the wrongdoer can reasonably foresee. That is why the felony-murder rule is
limited to the subclass of felonies from which a death is tcasonabiy likely to occur — arson,
escape, murder, kidnapping, burglary, to name a few. S. 1673's new crime, by contrast, bas no
such limitations and applies to a range of crimes fox; which harm to the unborn is not necessarily
forcseeable, such as damaging religious property? o auimal eniecprise terrorism.? This infirmity
might be cured on a case-by-case basis if the crime were defined to require that an offender
know, or have reason to suspect, that his female v:ctun 13 pregiant, bt S. 1673 goes out of its
way to expressly disavow any such requirement. And by automatically and steadfast]y equating

! See 18 US.C. § 1111 (listtng among first-degree murder “[¢]very murder . . .
committed in the perpetration of, or attempt to perpetrate, any arson, escape, murder, kidnapping,
treason, espionage, sabotage, aggravated sexuval abuse or sexual abuse, burglary, or robbery™).

2 18 US.C. § 247. ;

? 18US.C. § 43.
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harm to the unborn with harm to the pregnant woman, S. 1673 replaces judicial disctetion mn
sentencing with mandatory and substantial increases in sentencing without regard to individual
culpability. In short, S. 1673's blunderbuss dzcoupjing of punishment and culpability —
combined with its hoavy, mandatory increases in sentences that leaves little room for judicial
discretion — is far too broad a brush to paint with iﬁthis arens.

In addition to baving these broader policy defects, S. 1673 is also likely to be incffective
— if not counter-productive — as a practical matter. S. 1673 may be ineffective because it canmot
be used to prosecute any persons who are not already subject to federal prosecution. Because
one element of S. 1673's new crime is that the offexider “engage in conduct that violates” one of
68 specifically enumerated crimes, S. 1673 would niot in any way expand the universe of violent
individuals subject o federal prosecation.

S. 1673 may also be counterproductive to federal efforts to stop domestic violence.
Because S. 1673 does not require that the government first obtain a conviction for the underlying
conduct against a pregnant woman, S. 1673 may actually reduce the number of prosecutions
brought for injury to the pregnant woman. If, for example, a person “forcibly . . . intimidates™ a
female postal worker during the first month of her pregnancy, and she miscarries, 2 prosecutor
would have two options in prosecuting the aggrwsoér: (i) for violating 18 U.S.C. § 111, which
carrics 2 one-year maximum sentence; or (ii) for vio;laﬁng the offense created by S. 1673, which
would carry a maximum life sentence becanse causing the miscarriage is treated as if the
agpressor murdered the pregnant woman, a federal q:'fﬁcer. This is a substantial increase in
sentence as conrpared with the sentence that could t::r.herwise be imposed for injury to the woman
who is not pregnant. A prosecutor faced with this choice may therefore proceed solely under S.
1673's new offense. Even if the prosecutor initiated 2 dual prosecution for both crirnes, the
prosecution for injury to the “unborm child” is likely to overshadow the prosecution for injury to
the pregnant woman. In cither event, rather than rmnfomng the federal govermnent’s
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%

copmitment 1o ending violence against women, this bill would downplay or ignore the
significance of the injury to the woman.

i
H

S. 1673 may also be unconstitutional in some of its applications. The drafters of S. 1673
were careful to rocognize that abortion-related conduct is constitutionally protected.® The bill
accordingly prohibits prosecution for conduct relating fto a consensual abortion or an abortion
where consent “is implied by law in a raedical emergency.” Without this exception, the bill
would be plainly unconstitutional. Including the exception does not, however, remove all doubt
about the bill’s constitutionality. . The bills’s exccptlon for abortion-related conduct does not, on
its face, encompass situations in which consent to an abortion may be implied by law (if, for
example, the pregnant woman is incapacitated) evcﬁ though there is no medical emergency. In
this situation, the bill may unduly infringe o the constittionally protected conduct.

Most tronbling, however, is the fact that S.l§73 may be perceived as gratuitously
plunging the federal goverament into one of the most difficult and complex issues of religious
and scientific consideration and into the midst of a variety of State approaches to handling these
tssues. The bill’s identification of a fetus as a separate and distinet victim of crime is
unprecedented as a matier of federal statute. Moreoyer, such an approach is unnecessary for
legislation that would augment pumishiment of ﬁolcém against pregnant wormen.

Othet, more effective means of federal inta-iirmtion to stop domestic violence and other s

violence against women currently exist. K

4 See Roe v. Wade, 410 U.S. 113 (1973); Planned Parenthood v. Casey, 505 U.S.
833 (1992).

5 The bill also prohibits prosecution of any persons for medical treatment of the
pregnant woman or her unborn child or any woman with respect to her “anborn child.”
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If the progress over the past S years is any harbinger of the potential for success, reauthorizing

VAWA 15 a straight-forward and effective way to diminish violence against women. Moreover,
there are other available avenues that are better tailored than S. 1673 to addressing the additional
harm & pregnant woman suffers when hey fetus is m]umd. We are willing to work with Congress
to strengthen the criminal provisions of VAWA, and to develop alternative legislation to
strengthen punishment for intertional violence agaiﬁst ﬁomcn whom the perpetrator knows or
should know is pregnant. The availability of these better tailored alternatives makes enactment

of S. 1673 unnecessary, and even more unwise as a policy matter.

For all of these reasons, the Administration strongly opposes S. 1673, and the President’s
senjor advisors would recornmend that he veto the bill. Instead, we urge the Senate to support
the reauthorization of VAWA. as a more direct and eﬁ"ectlve way to combat violence against
women and violence against the unborn.

f

Thank you for the opportunity to testify on t%tis legislation.

{
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Offec of the Asistent Attorney Gronmd Waskingror, D.C. 20530
September 9, 1999

Honorable Henry Hyde
Chairman

Comuittee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This letter presents the views of the Department of Justice
on H.R. 2436, the “Unborn Victims of Violence Act of 1599.¢

S8ection 2 of H.R. 2436 would make 1t a separate federal
offense to cause “death or bedily injury® to “a child in utero”
in the course of committing any one of 68 enumerated federal
crimes.® The punishment for the new cxime under H.R. 2436 is the
gams as if the harm had been inflicted upon the “unborn child's
mother,” except that the death pemalty is not permitted. Bection
3 of H.R. 2436 would make substantively jdentical amandments to
the Uniform Code of Military Justice.

The Justice Department strongly objects to H.R. 2436 as a
matter of public policy and also delieves that in specific
circumstances, illustrated below, the bill may raise a
constituticnal concern. The Adminigtration has wmade the fight
against domestic violence and other violence against woman a top
pricrity. The Violence Aguinst Woman Act (VAWA), which passed
with the bipartisan support of Coagress in 1994, has been a
critical turning peint in our national effort to address domestic
viclenca and sexual assault. VAWA, for the first time, created
federal domestic violence offenses with strong penaltiea toé hold
viclent offenders accountable. While wost domestic violence

! The enumerated crimes cover & broad range of activities

-- frxom assault or murder within United States jurisdiction, 18

U.S.C. B§ 113-115, 1111-1119, to damaging religiocus propexty, 18
U.8.C. § 247, and animal eptexprise! terxrorism, 18 U.S8.C. § 43.

Page 1
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. crimes are apprdpriately prosecuted at the state and local lavel,
the Department of Justice has brought 17% VAWNA and VARA-related
federal icdictments to date, and this number continues to grow.
In addition, the Department of Justice alone has awarded well - \Q
over $700 million through VAWA grant programs since 1994, XY}
directing critical resocurces to commnities’ efforts to respond )
te domestic violence and gexual esgault. . These funds have made a :§ g
difference in women’s livee, and in how commupities respond to -
violence against women. Indeed, these funds have helped save the g
lives of many victims of domestic viglence.

If the Committee wants to make a difference in the lives of <
wottenn victimg of viclence, it should reauthorize tha Violenece
Against Women Act. We bhope that Congress will work with us on
this common goal. H.R. 2436, however, -io not an adeqguate

response to viclence against women, Our three main objections to \§
Firet, H.R. 2436 provides thet the punishment for a

bean imposed bad the pregnant woman herself suffered the injury
inflicted upon her fetus. The Department agrees that some X
additional punishment may be warranted for injury to pregnant

wamen. H.R. 2436, however, would trigger & substantial increase

in sentence as compared with the sentence that could otherwise be
impoeed for injury to a woman who is not pregnanc, g

viclation shail be the same ag the punighment that would have §§

* ( Second, H.R. 2436 expressly provides that the defendant need \
not know or have reason tc know that tha victim is pregnent. 7The -

bill thus makes & potemtially dramatic increase in penalty turn
on an slement for which liability is strict. As a consaquence,
for example, 4f a police officer uses a slight amount of
exceogoive force to subdue a female suspect -- without knowing or
having any reason to believe that she was pregnant - and she
later miscarries, the officer could be subject to mandatory life
inmprisomment without possibility of parole, evep though the
maximum sentence for such use of force on a pon-pregnant woman
would be 10 yeara. This epproach ig an uynwarranted depmuie/j

from the ordinary rule that punighment should correspond to
culpability, ag evinced by the defendant’s mental stata.?

3 H.R. 2436 algo could be read to impose two punishments
for the same injury. Under the nowly created § 1841 (a) (2} (C),
intentional injury to the ®child ip utero” is to be trsated as
murder or manslaughter, but the bi%.l does not specify whether

$

Page 2
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Third, H.R. 2436's identification of a fetus as a separate
and distinet victim of crime ir unprecedented as a matter of
federal statute. Such an approach ig unnecessary for legislation
that would augment punishment of violence against pregnant
women. Additionally, such an approach is unwise to the extent
that it may be perceived as gratuirously plunging the fegeral
governeent into one of the most ~- if not the mnat -- difficult
and complex iesues of religicus and scientific consideration and
intc the midst of a variety of State approaches to handling these
ispues.

Our policy concemms with H.R. 2436 are exacerbated by the
likelihood that the bill will yield little practical benefit.
RBecause the criminal conduct that would be addressed by H.R. 2436
is already the subject of federal law (since any assault on an

“unborn child” cannct occur without 'an assault on the pregnant
woman), H.R. 2436 would not provideztor the progecution of anv
additional criminals., At the same time, prosecutors proceeding
undey H.R. 2436 would be likely to encounter difficulty
collecting evidence to support their progecutions. For instance,
the prosecutoxr would have to esteblish that the defendant’s
conduct *cause(d}” the injury -- given the inherent risk of
miscarriage and birth defects that occuy absent any human
intervention, causation may be very difficult to establish.

Finally and critically, the drafters of H.R. 2436 are
careful te recogmize that abortion-related conduct is
constitutionally protected.’® The bggl acooxrdingly prohibits
prosecution for conduct relating toia consensual abortion or an
abortion where consent *is implied by law in a madical
emsragency.®’¢ Without this exception, the bill would be plainly
unconstitutienal. Including the exception does not, howaver,
remove a8ll doubt about the bill’'s constitutionality. The bill‘s
exception for abortion-related conduct does not, om ita face,

this treatment supplants or supplements H.R, 2436's default
punishment -~ the punighment the defendant would receive had he
injured the pregnant woman.

*  gcec Roe ¥, Wadg, €10 T.S. 113 (1973); Rlanned
Pazenthood v, Cmgey, 505 U.5. 833 (1992). :

‘ The »ill also prohibits pﬁosceution of any persons for
medical treatment of the pregnant woman or her wiborn ¢hild or
any woman with respect to her “unbezs child.”

3
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. encompass situations in which consent to an abortion may be
implied by law (if, for example, the pregmant woman is
incapacitated) even though there ig no madical epergency. In
this situation, the bill may unduly infringe on comstitutionally -
protected conduct. :

For these reasons, we strongly oppose H.R. 2436. The
Administration, however, would work with Congress to develop
altearnative legislation that would strengthen punishment for
intentional viclence againat women whom the perpstrator knows or
should ¥now is pregunant, strengthen the criminal previsions of
VAWA, and reauthorize the grant programs established bLy this
historic legislation. ‘

Thank you for this opportunity to present our views. The
Office of Management and Budget bas advised us that from the
standpoint of the Administrzation, there is no objectionr to .
submigsiocn of this letter. Please do net hesitate to call upon
§ us if we may be of further assistance. .

Z\Zn’P.' Tl

Jon P. Jepnings
Acting Assistant Attorney General

c¢: Honorable John Conyers, Jr. -
Ranking Minority Mewber

Page 4
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Record Type: Record

To: Ann O’Leary/OPD/EOP@EQOP

cc:

bee: -
Subject: Re: FOR CLEARANCE -- Justice Testimony on Unborn Victims of Violence Act -- DUE AT 8PM [}

September 30, 1999
(House)

H.R. 2436 - Unborn Victims of Violence Act of 1999
(Rep. Graham (R) SC and 66 cosponsors)

The Administration strongly opposes enactment of H.R. 2436, which would make it a separate Federal offense
to cause "death or bodily injury” to a "child in utero” in the course of committing certain specified Federal crimes.
If H.R. 2436 were presented to the President, his senior advisers would recommend that he veto the bill.

The Administration has made the fight against domestic violence and other violence against women a top priority.
The Violence Against Women Act (VAWA), which passed with the bipartisan support of Congress in 1994,
marked a critical turning point in our national effort to address domestic violence and sexual assault. VAWA, for
the first time, created Federal domestic violence offenses with strong penalties to hold violent offenders
accountable. To date, the Department of Justice has brought 179 VAWA and VAWA-related Federal

indictments and awarded over $700 million in VAWA grants to communities to assist in combating violence
against women.

Unfortunately, H.R. 2436 is not designed to respond to violence against women. The Administration has
significant public policy concerns with the legislation, as described in the Department of Justice letter to the
House Committee on the Judiciary on September 9, 1999. For example, H.R. 2436 would: (1) trigger an
excessive increase in the length of the sentence as compared with the sentence that could otherwise be imposed
for injury to a woman who is not pregnant; (2) depart from the traditional rule that criminal punishment should
correspond to the knowledge and intent of the defendent; and (3) identify a fetus as a separate and distinct victim
of a crime, which is unprecedented as a matter of Federal statute, and unnecessary to achieve the goal of
increasing the punishment for violence against pregnant women.

H.R. 2436 is careful to recognize that abortion-related conduct is constitutionally protected; however, this does
not remove all doubt about the bill’'s constitutionality, as explained in the Department of Justice letter to the
House Committee on the Judiciary on September 9th.

The Administration understands that Representative Lofgren will offer an alternative that appropriately focuses on
increasing the punishment for violence against pregnant women without identifying a fetus as a separate and
distinct victim of a crime. The Administration is willing to work with Congress to develop legislation that would
strengthen the punishment for intentional violence against women whom the perpetrator knows or should know is
pregnant, strengthen the criminal provisions of VAWA, and reauthorize the grant programs established by
VAWA.
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Eleanor D. Acheson
Assistant Attorney General, United States Department of Justice
Unborn Victims of Violence Act
Senate Judiciary Committee
February 23,2000 10:00 am
Good moming. I appreciate the opportunity to appear before this Commitiee to express

the Justice Department’s views regarding the proposed Unbom Victims of Violence Act (S.

1673).

S. 1673 would amend the eriminal code and the Uniform Code of Military Justice to
make it a separate federal offense to cause “death or bodily injury™ to a “child in utero” in the
course of committing any one of 68 enumerated federa] offenses against a pregnant woman. The
new crime created by S. 1673 has an expansive reach. The bill does not require that the
perpetrator know, or even suspect, that the adult woman he harms is pregnant. The punjshment
for this new offense is the same as if the perpetrator had harmed the pregnant woman, except that

the death penalty is not permitted.

Halting violence agéinst all women, including pregnant women, has been a top priority of
this Administration for the past seven years. In 1994, the Administration, with the bipartisan
support of Congress and the support of the President, made the Violence Against Women Act
(VAWA) the law of the land. VAWA marked a critical turning point in thé national effort to
address domestic violence, sexual assault, and stalking. VAWA, for the farst time, crcﬁtcd
federal domestic violence offenses with strong penalties to supplement state and local efforts 1o

hold violent offenders accountable. To date, the Department of Justice has complemented state
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and Jocal prosecutions by ﬁling over 200 VAWA and VAWA-related indictments, and this
number continues 1o grow. In 2ddition, the Department of Justice alone has awarded well over
$800 million through VAWA grant programs since 1994, directing critical resources to
communitics® efforts to respond to domestic violence, sexual assault, and stalking. These funds
have made a difference in women’s lives, and in how communities respond 1o violence against

women. Indeed, these finds have helped save the lives of many victims of domestic violence.

While we agree with the sponsors of S. 1673 that the federal governunent can and should
play an important role in the campaign to end violence against women, S. 1673 15, in our view, 2
flawed federal response to the evils of such violence. It is, moreover, one that has several
troubling collateral consequences. The Administration accordingly opposes this bill, and the

President’s senior advisors would recormumend that he veto it.

Our first concern is that S. 1673 reaches only pregnant women, and then only if they
happen already 1o be protected by one of the 68 enumerated federal offenses listed in S. 1673,
Because it penalizes harm only 10 2 subset of women, S. 1673 is a less effective means of
combating violence against all women, and may have the side effect of devaluing the gravity of

violence done to women pot falling under S. 1673's auspices.

Second, the bill expressly provides that the defendant need not know or have reason to
lmow that the victim is pregnant. The bill thus makes a potentially dramatic increase in penalty

turn on an element for which liability is strict. As a consequence, for example, if a police officer

&7
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uses  slight amount of excessive force to subdue a female suspect — without knowing or having
any reason to believe that she was pregnant — and she later miscarties, the officer could be
subject to mandatory life imprisonment without possibility of parole, even though the maximum
sentence for such use of force on a non-pregnant woman would be 10 years. This approach is an

unwarranted departure from the ordinary rule that punishment should correspond to culpability,

as evinced by the defendant’s mental state.

We strongly object to this “Russian roulefte” aspect of S. 1673, which dramatically
increases the penalty for harming a pregnant woman — in some cases, from as litile as a year in
jail to life imprisonment — based on the existence of an element, harm to the unborn, for which
liability is strict. To be sure, strict liability enhancements are not unheard of in the American
criminal law. The Federal felony-murder rule, for example, increases the punishment for
homicides committed in the course of certain enumerated felonies.! Similarly, American tort law
often holds a tortfeasor liable for injury no matter what the special sensitivities of the injured
party. But in both sitations, liability is usually tied to culpability and is limjted 1o the legal
consequences the wrongdoer can reasonably foresee. That is why the felony-murder e 1s
limited to the subclass of felonies from which a death is reasonably likely to occur — arson,
escape, murder, kidnapping, burglary, to name 2 few. S. 1673's new crime, by contrast, has no

such limitations and applies to a range of crimes for which harrn to the unborn is not necessarily

1

See 18 U.S.C. § 1111 (listing among first-degree murder “[e]very muxder. ..
committed in the perpetration of, or atternpt to perpetrate, any arson, escape, murder, kidnapping,
treason, espionage, sabotage, aggravated sexual abuse or sexual abuse, burglary, or robbery”).
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foreseeable, such as damaging religious propexty” or animal enterprise tertorism.’ This infirmity
might be cured on a case-by-case basis if the crime were defined to require that an offender
know, or have reason to suspect, that his female victim is pregnant, but S. 1673 goes out of its
way to expressly disavow any such requirement. And by automatically and steadfastly equating
harm to the unbom with harm to the pregnant woman, S. 1673 replaces judicial discretion in
sentencing with mandatory and substantial increases in sentencing without regard to individual
culpability. In short, S. 1673's blunderbuss decoupling of punishment and culpability —
combined with its heavy, mandatory increases in sentences that leaves little room for judicial

discretion — 1 far too broad a brush to paint with in this arena.

In addition 10 having these broader policy defects, 8. 1673 is also likely to be ineffective
— if not counter-productive — as a practical matter. S. 1673 may be ineffective because it cannot
be used to prosecute any persons who are not already subject to federal prosecution. Because one
elerent of S. 1673's new crime is that the offender “engage in conduct that violates” one of 68
specifically enumerated crimes, S. 1673 would not in any way expand the universe of violent

individuals subject to federal prosecution.

S. 1673 may also be counterproductive to federal efforts to stop domestic violence.
Because S. 1673 does not require that the government first obtain a conviction for the underlying

conduct against a pregnant woman, S. 1673 may actually reduce the number of prosecutions

2 18 US.C. § 247

: 18 U.S.C. §43.

o/ 3
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brought for injury to the pregnant woman, If, for example, a person “forcibly . . . intimidates” a
female postal worker during the first month of her pregrancy, and she miscarries, a prosecutor
would have two options in prosecuting the aggressor: (1) for violating 18 U.S.C. § 111, which
carries @ one-year maximum sentence; or (ii) for violating the offense created by S. 1673, which
would carry 2 maximum life sentence because causing th;: miscarriage is treated as if the
aggressor murdered the pregnan.t woman, a federal officer. This is a substantial increase in
sentence as compared with the sentence that could otherwise be imposed for injury to the woman
who is not pregnant A prosecutor faced with this choice may therefore proceed solely under S.
1673's new offense. Even if the prosecutor initiated a dual prosecution for both crimes, the
prosecution for injury to the “unborn child™ is likely to overshadow the prosecution for injury to
the pregnant woman. In either event, rather than reinforcing 1he federal government’s
commuitment to ending violencé against women, this bi}l would downplay or ignore the

significance of the injury to the woman.

S. 1673 may also be unconsttutional in some of its applications. The drafiers of S. 1673
were careful to recognize that abortion-related conduct is constitutionally protected.® The bill
accordingly prohibits prosecution for conduct relating to a consensual abartion or an abortion
where consent “is implied by law in 2 medical emergency.” Without this exception, the bill

would be plainly unconstitutional. Including the exception does not, however, remove all dou‘pt

4

833 (1992).

Sge Roe v. Wade, 410 U.S. 113 (1973); Planned Parenthood v. Casey, 505 U.S.

5 The bill also prohibits prosecution of any persons for medical treatment of the

prevnant woman or her unbom child or any woman with respect 1o her “unborn child.”
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about the bill's constitutionality. The bills’s exception for abortion-related co;ldu.ct does not, on
its face, encompass situations in which consent to an abortion may be mmplied by law (if, for
example, the pregnant woman is incapacitated) even though there is no medical emergency. In

this situation, the bill may unduly infringe on the constitutionally protected conduct.

Most troubling, however, is the fact that S.1673 may be perceived as gratuitously
plunging the federal government into one of the most difficult and complex issues of religious
and scientific consideration and into the rnidst of a variety of State approaches o handling thesc
issues. The bill’s jdentification of a fetus as a separate and distinct victim of crime is
unprecedented as 2 matter of federal statute. Moreover, such an approach is unnecessary for

legislation that would augment punishment of violence against pregnant women.

Other, more effective means of federal intervention to stop domestic violence and other
violence against women currently exist. If the progress over the past 5 years is any harbinger of
the potential for success, reauthorizing VAWA is a straight-forward and effective way to
diminish violence against women. Moreover, there are other available avenues that are better
tailored than S. 1673 to addressing the additional harm a pregnant woman suffers when her fetus
15 igjured. We are willing to work with Congress to stren@hen the criminal provisions of
VAWA, and to develop alternative legislation to strengthen punishment for intentional violence
against women wWhom the perpetrator knows or should know is pregnant. The availability of
these berter tailored alternatives makes enactiment of S. 1673 unnecessary, and even more unwise

as a policy matter.
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For al] of these reasons, the Administration strongly opposes S. 1673, and the President’s
senor advisors would recommend that he veto the bill. Instead, we urge the Senate to support

the reavthorization of VAWA as 2 more direct and effective way to combat violence against

women and violence against the unborn.

Thank you for the opportunity to testify on this legislation.
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20320
September 9, 1999

Honorable Henry Hyde

Chairman

Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

This letter presents the views of the Department of Justice
on H.R. 2436, the “Unborn Victims of Violence Act of 1999.”

Section 2 of H.R. 2436 would make it a separate federal
offense to cause “death or bodily injury” to “a child in utero”
in the course of committing any one of 68 enumerated federal
crimes.! The punishment for the new crime under H.R. 2436 is the
same as if the harm had been inflicted upon the “unborn child’'s
mother,” except that the death penalty is not permitted. Section
3 of H.R. 2436 would make substantively identical amendments to
the Uniform Code of Military Justice.

The Justice Department strongly objects to H.R. 2436 as a
matter of public policy and also believes that in specific
circumstances, illustrated below, the bill may raise a
constitutional concern. The Administration has made the fight
against domestic violence and other violence against women a top
priority. The Violence Against Women Act (VAWA), which passed
with the bipartisan support of Congress in 1994, has been a
critical turning point in our national effort to address domestic
violence and sexual assault. VAWA, for the first time, created
federal domestic violence offenses with strong penalties to hold
violent offenders accountable. While most domestic violence

: The enumerated crimes cover a broad range of activities

-- from assault or murder within United States jurisdiction, 18
U.s.C. §§ 113-115, 1111-1119, to damaging religious property, 18
U.S.C. § 247, and animal enterprise terrorism, 18 U.S.C. § 43.
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crimes are appropriately prosecuted at the state and local level,
zhe Department of Justice has brought 179 VAWA and VAWA-related
federal indictments to date, and this number continues to grow.
In addition, the Department of Justice alone has awarded well
over $700 million through VAWA grant programs since 1994,
directing critical resources to communities’ efforts to respond
to domestic violence and sexual assault. These funds have made a
difference in women’s lives, and in how communities respond to
violence against women. Indeed, these funds have helped save the
lives of many victims of domestic violence.

If the Committee wants to make a difference in the lives of
women victims of violence, it should reauthorize the Violence
Against Women Act. We hope that Congress will work with us on
this common goal. H.R. 2436, however, is not an adequate
response to violence against women. Our three main objections to
H.R. 2436 are described below.

First, H.R. 2436 provides that the punishment for a
violation shall be the same as the punishment that would have
been imposed had the pregnant woman herself suffered the injury
inflicted upon her fetus. The Department agrees that some
additional punishment may be warranted for injury to pregnant
women. H.R. 2436, however, would trigger a substantial increase
in sentence as compared with the sentence that could otherwise be
imposed for injury to a woman who is not pregnant.

Second, H.R. 2436 expressly provides that the defendant need
not know or have reason to know that the victim is pregnant. The
bill thus makes a potentially dramatic increase in penalty turn
on an element for which liability is strict. As a consequence,
for example, if a police officer uses a slight amount of
excessive force to subdue a female suspect -- without knowing or
having any reason to believe that she was pregnant -- and she
later miscarries, the officer could be subject to mandatory life
imprisonment without possibility of parole, even though the
maximum sentence for such use of force on a non-pregnant woman
would be 10 years. This approach is an unwarranted departure
from the ordinary rule that punishment should correspond to
culpability, as evinced by the defendant’s mental state.?

2 H.R. 2436 also could be read to impose two punishments

for the same injury. Under the newly created § 1841 (a) (2) (C),
intentional injury to the “child in utero” is to be treated as
murder or manslaughter, but the bill does not specify whether
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Third, H.R. 2436's identification of a fetus as a separate
and distinct victim of crime is unprecedented as a matter of
federal statute. Such an approach is unnecessary for legislation
that would augment punishment of violence against pregnant
women. Additionally, such an approcach is unwise to the extent
that it may be perceived as gratuitously plunging the federal
government into one of the most -- if not the most -- difficult
and complex issues of religious and scientific consideration and
into the midst of a variety of State approaches to handling these
issues.

Our policy concerns with H.R. 2436 are exacerbated by the
likelihood that the bill will yield little practical benefit.
Because the criminal conduct that would be addressed by H.R. 2436
is already the subject of federal law (since any assault on an
“unborn child” cannot occur without an assault on the pregnant
woman) , H.R. 2436 would not provide for the prosecution of any
additional criminals. At the same time, prosecutors proceeding
under H.R. 2436 would be likely to encounter difficulty
collecting evidence to support their prosecutions. For instance,
the prosecutor would have to establish that the defendant’s
conduct “cause[d]” the injury -- given the inherent risk of
miscarriage and birth defects that occur absent any human
intervention, causation may be very difficult to establish.

Finally and critically, the drafters of H.R. 2436 are
careful to recognize that abortion-related conduct is
constitutionally protected.’ The bill accordingly prohibits
prosecution for conduct relating to a consensual abortion or an
abortion where consent “is implied by law in a medical
emergency.”* Without this exception, the bill would be plainly
unconstitutional. 1Including the exception does not, however,
remove all doubt about the bill’s constitutionality. The bill’s
exception for abortion-related conduct does not, on its face,

this treatment supplants or supplements H.R. 2436's default
punishment - the punishment the defendant would receive had he
injured the pregnant woman.

} See Roe v. Wade, 410 U.S. 113 (1973); Planned
Parenthood v. Casey, 505 U.S. 833 (1992).

4 The bill also prohibits prosecution of any persons for

medical treatment of the pregnant woman or her unborn child or
any woman with respect to her “unborn child.”
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ercompass situations in whizn consent to an abortion may be
:7plied by law (if, for exawple, the pregnant woman is
incapacitated) even though there is no medical emergency. In
tnis situation, the bill may unduly infringe on constitutionally
rrotected conduct.

For these reasons, we strongly oppose H.R. 2436. The
Administration, however, would work with Congress to develop
aiternative legislation that would strengthen punishment for
intentional violence against women whom the perpetrator knows or
should know is pregnant, strengthen the criminal provisions of
VAWA, and reauthorize the grant programs established by this
historic legislation.

Thank you for this opportunity to present our views. The
Office of Management and Budget has advised us that from the
standpoint of the Administration, there is no objection to
submission of this letter. Please do not hesitate to call upon
us if we may be of further assistance.

Sincerely,

T ¥ Tl

Jon P. Jennings
Acting Assistant Attorney General

cc: Honorable John Conyers, Jr.
Ranking Minority Member
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Eleanor D. Acheson
Assistant Attorney General, United States Department of Justice
Unborn Victims of Violence Act
Senate Judiciary Committee
February 23,2000 10:00 am

Good morning. 1 appreciate the opportunity to appear before this Committee to express
the Justice Department’s views regarding the proposed Unborn Victims of Violence Act (8.

1673).

S. 1673 would amend the criminal code and the Uniform Code of Military Justice to
make it a separate federal offense to cause “death or bodily injury” to a “child in utero™ in the
course of committing any one of 68 enumerated federal offenses against a pregnant woman. The
new crime created by S. 1673 has an expansive reach. It defines “child in utero” to reach a

member of-the-species-homo-sapiens atany stage of devetopment™ and does not require that the

perpetrator know, or even suspect, that the adult woman he harms is pregnant. The punishment

for this new offense is the same as if the perpetrator had harmed the pregnant woman, except that

the death penalty is not permitted.

At the outset, it i.s\igonam to emphasize the Admj.ni@on’s position — shared by the
sponsors of S. 1673 — that violence against the y is simply intolerable. We are all familiar

with the story of how Airman Gregory Robbips brutally beat his wife when she was 34 weeks

pregnant, and how that beating induced Xmiscarriage. Such deplorable behavior must not go
unpunished. For the reasons set forth below, however, the Administration believes that federal
efforts to curtail violence agajrist the unborn are bewter directed toward preventing violence

against woman, since pregnant women are also victimized whenever the unborn are harmed.

Halting violence against all women, including pregnant women, has been a top priority of



this Administration for the past seven years. In 1994, the Administration, with the bipartisan
support of Congress and the support of the President, made the Violence Against Women Act
(VAWA) the law of the land. VAWA marked a critical turning point in the national effort to
address domestic violence, sexual assault, and stalking. VAWA, for the first time, created
federal domestic violence offenses with strong penalties to supplement state and local efforts to
hold violent offenders accountable. To date, the Department of Justice has complemented state
and local prosecutions by filing over 200 VAWA and VAW A-related indictments, and this
number continues to grow. In addition, the Department of Justice alone has awarded well over
$800 million through VAWA grant programs since 1994, directing critical resources to
communities’ efforts to respond to domestic violence, sexual assault, and stalking. These funds
have made a difference in women’s lives, and in how communities respond to violence against

women. Indeed, these funds have helped save the lives of many victims of domestic violence.

While we agree with the sponsors of S. 1673 that the federal government can and should
play an important role in the campaign to end violence against women, S. 1673 is, in our view, a
flawed federal response to the evils of such violence. It is, moreover, one that has several
troubling collateral consequences. The Administration accordingly opposes this bill, and the
President’s senior advisors would recommend that he veto it. @M YA
Our first concern is that S. 1673 reaches only pregnant women, and then only if they m
happen already to be protected by one of the 68 enumerated tederal offenses listed in S. 1673. Ny
Because it penalizes harm only to a subset of women, S. 1673 is a less effective means of “

combating violence against all women, and may have the side effect of devaluing the gravity of

violence done to women not falling under S. 1673’ auspices.

It is no answer, in our view, that S. 1673 might nevertheless deter violence against all
women. Some proponents of S. 1673 have noted that the bill explicitly disavows any

requirement that the offender know — or even have reason to know — that the victim is pregnant.



Because the Act defines “child in utero” as a “member-of-the-species home-sapiens;-at-any stage

of-develapments-who is_carried-in'the womb,” the victim herself need not know that she is

pregnant. As a result, they argument goes, a person who harms any woman of child-bearing age

is always in danger of also committing the offense created by S. 1673.

We strongly object to this “Russian roulette” aspect of S. 1673, which dramatically
increases the penalty for harming a pregnant woman — in some cases, from as little as a year in
jail to life imprisonment — based on the existence of an element, harm to the unborn, for which
liability is strict. To be sure, strict liability enhancements are not unheard of in the American
criminal law. The Federal felony-murder rule, for example, increases the punishment for
homicides committed in the course of certain enumerated felonies.' Similarly, American tort law
often holds a tortfeasor liable for injury no matter what the special sensitivities of the injured
party. But in both situations, liability is usually tied to a culpability and is limited to the legal
consequences the wrongdoer can reasonably foresee. That is why the felony-murder rule is
limited to the subclass of felonies from which a death is reasonably likely to occur — arson,
escape, murder, kidnapping, burglary, to name a few. S. 1673’s new crime, by contrast, has no
such limitations and applies to a range of crimes for which harm to the unborn is not necessarily
foreseeable, such as damaging religious property? or animal enterprise terrorism.” This infirmity
might be cured on a case-by-case basis if the crime were defined to require that an offender
know, or have reason to suspect, that his female victim is pregnant, but S. 1673 goes out of its
way to expressly disavow any such requirement. And by automatically and steadfastly equating

harm to the unborn with harm to the pregnant woman, S. 1673 replaces judicial discretion in

‘ See 18 U.S.C. § 1111 (listing among first-degree murder “[e]very murder . . .

committed in the perpetration of, or attempt to perpetrate, any arson, escape, murder, kidnapping,
treason, espionage, sabotage, aggravated sexual abuse or sexual abuse, burglary, or robbery”).

: 18 US.C. § 247.

. 18 U.S.C. § 43.



sentencing with mandatory and substantial increases in sentencing without regard to individual
culpability. In short, S. 1673’ blunderbuss decoupling of punishment and culpability —
combined with its heavy, mandatory increases in sentences that leaves little room for judicial

discretion — is far too broad a brush to paint with in this arena.

In addition to having these broader policy defects, S. 1673 is also likely to be ineffective
—if not counter-productive — as a practical matter. S. 1673 may be ineffective because it cannot
be used to prosecute any persons who are not already subject to federal prosecution. Because one
element of S. 1673’s new crime is that the offender “engage in conduct that violates” one of 68
specifically enumerated crimes, S. 1673 would not in any way expand the universe of violent

individuals subject to federal prosecution.

S. 1673 may also be counterproductive to federal efforts to stop domestic violence.
Because S. 1673 does not require that the government first obtain a conviction for the underlying

conduct against a pregnant woman, S. 1673 may actually reduce the number of prosecutions

brought for injury to the pregnant woman. If, for example, a person “forcibly . . . intimidates” a
female postal worker during the first month of her pregnancy, and she miscarries, a prosecutor
would have two options in prosecuting the aggressor: (i) for violating 18 U.S.C. § 111, which
carries a one-year maximum sentence; or (ii) for violating the offense created by S. 1673, which
would carry a maximum life sentence because causing the miscarriage is treated as if the
aggressor murdered the pregnant woman, a federal officer. This is a substantial increase in
sentence as compared with the sentence that could otherwise be imposed for injury to the woman
who is not pregnant. A prosecutor faced with this choice may therefore proceed solely under S.
1673’s new offense. Even if the prosecutor initiated a dual prosecution for both crimes, the
prosecution for injury to the “unborn child” is likely to overshadow the prosecution for injury to
the pregnant woman. In either event, rather than reinforcing the federal government’s

commitment to ending violence against women, this bill would downplay or ignore the



significance of the injury to the woman. W\ Yo ¥

S. 1673 may also be unconstitutional in some of its applications. The drafters of S. 1673
were careful to recognize that abortion-related conduct is constitutionally protected.* The bill
accordingly prohibits prosecution for conduct relating to a consensual abortion or an abortion
where consent “is implied by law in a medical emergency.”™ Without this exception, the bill
would be plainly unconstitutional. Including the exception does not, however, remove all doubt
about the bill’s constitutionality. The bills’s exception for abortion-related conduct does not, on
its face, encompass situations in which consent to an abortion may be implied by law (if, for
example, the pregnant woman is incapacitated) even though there is no medical emergency. In

this situation, the bill may unduly infringe on the constitutionally protected conduct.

Most troubling, however, is the fact that S.1673 may be perceived as gratuitously
plunging the federal government into one of the most difficult and complex issues of religious
and scientific consideration and into the midst of a variety of State approaches to handling these
issues. The bill’s identification of a fetus as a separate and distinct victim of crime is
unprecedented as a matter of federal statute. Moreover, such an approach is unnecessary for

legislation that would augment punishment of violence against pregnant women.

Other, more effective means of federal intervention to stop domestic violence and other
violence against women currently exist. Right now, Senators Biden and Hatch have introduced

legislation that would reauthorize the grant programs established by the original VAWA in 1994.

4 See Roe v. Wade, 410 U.S. 113 (1973); Planned Parenthood v. Casey, 505 U.S.
833 (1992).

S

The bill also prohibits prosecution of any persons for medical treatment of the
pregnant woman or her unborn child or any woman with respect to her “unborn child.”




If the progress over the past 5 years is any harbinger of the potential for success, reauthorizing
VAWA is a straight-forward and effective way to diminish violence against women. Moreover,
there are other available avenues that are better tailored than S. 1673 to addressing the additional
harm a pregnant woman suffers when her fetus is injured. We are willing to work with Congress
to strengthen the criminal provisions of VAWA, and to develop alternative legislation to
strengthen punishment for intentional violence against women whom the perpetrator knows or
should know is pregnant. The availability of these better tailored alternatives makes enactment

of S. 1673 unnecessary, and even more unwise as a policy matter.

For all of these reasons, the Administration strongly opposes S. 1673, and the President’s
senior advisors would recommend that he veto the bill. Instead, we urge the Senate to support
the reauthorization of VAWA as a more direct and effective way to combat violence against

women and violence against the unborn.

Thank you for the opportunity to testify on thts legislation.



Eleanor D. Acheson
Assistant Attorney General, United States Department of Justice
Unborn Victims of Violence Act
Senate Judiciary Committee
February 23,2000 10:00 am

Good morning. [ appreciate the opportunity to appear before this Committee to express

the Justice Department’s views regarding the proposed Unborn Victims of Violence Act (S.

1673).

The proposed bill would amend the criminal code and the Uniform Code of Military
Justice to make it a{sehpiii'iit' federal offense to cause “death or bodily injury” to a\‘cm”‘
in the course of committing any one of 68 enumerated federal offenses against the pregnant
woman. The punishment for this new offense is the same as if the perpetrator had killed or

injured the “unborn child’s mother,” except that the death penalty is not permitted.

The Administration has for over seven years strongly supported the fight to stop violence
against women, including domestic violence. In 1994, the Violence Against Women Act
(VAWA) passed with the bipartisan support of Congress and the support of the President.
VAWA marked a critical turning point in the national effort to address domestic violence, sexual
assault, and stalking. VAWA, for the first time, created federal domestic violence offenses with
strong penalties to supplement state and local efforts to hold violent offenders accountable. To
date, the Department of Justice has complemented state and local prosecutions by filing [XXX]
VAWA and VAW A-related indictments, and this number continues to grow. In addition, the

Department of Justice alone has awarded well over $800 million through VAWA grant programs

since 1994, directing critical resources to communities’ efforts to respond to domestic violence,
sexual assault, and stalking. These funds have made a difference in women’s lives, and in how

communities respond to violence against women. Indeed, these funds have helped save the lives
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of many victims of domestic violence.

Curtailing, and hopefully one day eliminating, violence against women continues to be a
top priority of the Administration. Despite the statements of some of its sponsors, however, the
proposed Unborn Victims of Violence Act is a flawed vehicle for addressing this important issue.

It is for this reason that the Administration strongly opposes this legislation.

As an initial matter, the Administration is skeptical that S. 1673 will substantially assist
the federal effort to reduce violence against women. As noted above, the new offense created by
the bill requires the prosecution to prove that (i) a person has “engage[d] in conduct that violates™

one of 68 specifically enumerated federal crimes; and (ii) injury or death to “a child, who is in

utero” resulted. By definition, therefore, S. 1673 cannot be used to prosecute any persons who

are not already subject to federal prosecution for their crime against the pregnant woman. In

other words, the bill would not in any way expand the universe of violent individuals subject to

federal prosecution.

In fact, the creation of the new offense under S. 1673 may actually reduce the number of

prosecutions brought against this identical universe of individuals for injury to the pregnant

woman and therefore would not advance our efforts to combat violence against women. Injury to
the fetus under S. 1673 is to be punished as if “that injury or death occurred to the unborn child’s
mother.” If, for example, a person “forcibly . . . intimidates” a female postal worker on her
rounds, and she miscarries during the first month of her pregnancy, a prosecutor would have two
options in prosecuting the aggressor: (i) for violating 18 U.S.C. § 111, which carries z
maximum sentence; or (ii) for violating the offense created by S. 1673, which would carry a
maximum life sentence because causing the miscarriage is treated as if the aggressor murdered

the pregnant woman, a federal officer. This is a substantial increase in sentence as compared

with the sentence that could otherwi j for injury to the woman who is not pregnant.




A prosecutor faced with this choice may therefore proceed solely under S. 1673’s new offense,
since S. 1673 does not require that the government first obtain a conviction for the underlying
conduct against the pregnant woman. Even if the prosecutor initiated a dual prosecution for both
crimes, the prosecution for injury to the “unborn child” is likely to overshadow the prosecution
for injury to the pregnant woman. In either event, rather than reinforcing the federal
government’s commitment to ending violence against women, this bill would downplay or ignore

the significance of the injury to the woman.

Moreover, S.1673’ approach is an unwarranted departure from the ordinary rule that

punishment should correspond to culpability, as evinced by the defendant’s mental state. S. 1673
f“\w

@pressly provides that the defendant need not know or have reason to know that the victim is

~L  pregnant; indeed, the victim herself need not know that she is pregnant. The bill thus makes a

—

potentially dramatic increase in penalty tun on an element for which liability is strict.

This sort of “punitive jackpot” approach is unusual in the American criminal law, which
normally links punishment with cﬁg@iﬁli}yﬁ. To be sure, the Federal felony-murder rule, for
example, increases the punishment for homicides committed in the course of certain enumerated
felonies.'! But the rule limits itself to the subclass of felonies from which death is reasonably
foreseeable — arson, escape, murder, kidnapping, burglary, to name a few. S. 1673’s new crime,
however, dramatically increases the sentence — from as little as a year to as much as life in prison

— for a range of crimes for which the additional harm to a woman is not necessarily foreseeable,

such as damaging religious property, 18 U.S.C. § 247, or animal enterprise terrorism, 18 U.S.C. §

! See 18 U.S.C. § 1111 (listing among first-degree murder “[e]very murder . . .

committed in the perpetration of, or attempt to perpetrate, any arson, escape, murder, kidnapping,
treason, espionage, sabotage, aggravated sexual abuse or sexual abuse, burglary, or robbery”).



43, and does so on a strict liability basis. S. 1673’ blunderbuss decoupling of punishment and
culpability — coupled with its heavy, mandatory increases in sentences that leaves little room for

judicial discretion — is far too broad a brush to paint with in this arena.

S. 1673 may also be unconstitutional in some of its applications and runs the risk of

embroiling the Federal criminal law in the divisive, difficult debate over the propriety of

abortion. The drafters of S. 1673 were careful to recognize that abortion-related conduct is

—— o) . e . ~ .
constitutionally protected.- The bill accordingly prohibits prosecution for conduct relating to a

-

consensual abortion or an abortion where consent “is implied by law in a medical emergency.”

Without this exception, the bill would be plainly unconstitutional. Including the exception does

e —————
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not, however, remove all doubt about tﬁw The bills’s exception for
abortion-related conduct does not, on its face, encompass situations in which consent to an
abortion may be implied by law (if, for example, the pregnant woman is incapacitated) even
though there is no medical emergency. This bill, unlike its House counterpart, also does not
except from its reach abortions to which a “person authorized to act on . . . behalf” of the
pregnant woman has consented. In these situations, the bill may unduly infringe on the

constitutionally protected conduct.

At a minimum, however, S.1673 may be perceived as gratuitously plunging the federal
government into one of the most difficult and complex issues of religious and scientific
consideration and into the midst of a variety of State approaches to handling these 1ssues. Its

identification of a fetus as a separate and distinct victim of crime is unprecedented as a matter of

See Roe v. Wade, 410 U.S. 113 (1973); Planned Parenthood v. Casey, 505 U.S.

833 (1992).
! The bill also prohibits prosecution of any persons for medical treatment of the

pregnant woman or her unborn child or any woman with respect to her “unborn child.”




federal statute. Moreover, such an approach is unnecessary for legislation that would augment

punishment of violence against pregnant women.

Fortunately, other, more effective means of Congressional intervention to stop domestic
violence and other violence against women exist. Right now, Senators Biden and Hatch have
introduced legislation that would reauthorize the grant programs established by the original
VAWA in 1994, If the progress over the past 5 years is any harbinger of the potential for
success, reauthorizing VAWA is a straight-forward and effective way to diminish violence
against women. Moreover, there are other available avenues that are better tailored than S. 1673
to addressing the additional harm a pregnant woman suffers when her fetus is injured. We are
willing to work with Congress to strengthen the criminal provisions of VAWA, and to develop
alternative legislation to strengthen punishment for intentional violence against women whom

the perpetrator knows or should know is pregnant.

For all of these reasons, we strongly oppose passage of S. 1679 and support the

reauthorization of VAWA. Thank you for the opportunity to submit the views of the Department

of Justice on these pieces of legislation.
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