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Record Type: Record 

To: Ann 0'Leary/OPD/EOP@EOP 

cc: 
Subject: FMLA 

See the attached proposal from DOL. Generally speaking I think that it is OK. I am not sure why they 
went for $5 million versus say $10 million but have placed a call to learn more. Regarding the write-up 
itself-l think that we need to be careful using phrases like "to find income sources for those taking unpaid 
leave" and instead say "making family leave more affordable." If we couple this too close to the Ul rule, I 
have a feeling that it will be next to impossible to lift. Please let me know what you think. Thanks--

- FMLA$5b option 2.wpd 



FY20Q2 FMLA Proposal 

Purpose: $5,000,000 would be used for contract support services to provide for a 
strogg program^fresearch and analysis of the implementation and use ofJhe Family 
and^edicalTeave^cfTHviLA). I he $5X100,000 includes a $3,000,000 increase over 
the current base. This program of research and analysis would build on the survey and 
analytical work undertaken in CY2000. Funding would provide for further survey work 
designed to provide more in-depth information on the administration and operation of 
FMLA. Survey information would be carefully analyzed to address policy guestions 
concerning how best to improve the administration of the Act and to address the 

Jjfproblems of affordability and accessability of leave. 

Rationale: The passage of the Family and Medical Leave Act is the cornerstone of the 
Administration's work and family initiative. The Act allows covered and eligible workers 
to take up to 12 weeks of job-protected, unpaid leave to care for a newborn or adopted 
child, to attend to their own serious medical needs, or to care for a seriously ill parent, 
child or spouse. 

Since the enactment of FMLA, the Department of Labor has gained increasing 
experience in its administration. Efforts have been made to increase the awareness of 
worker right's rights and responsibilities under the Act and to ensure that the burden of 
its operation on businesses is minimized. In addition, as a result of our experience and 
previous research, a number of changes and modifications have been proposed or are 
under study. For example, the President is on record supporting expansion of the 
FMLA to cover workers in firms with 25 or more employees, extending coverage to 
almost 12 million more workers. In addition, a 1996 study that found loss of wages was 
the most significant barrier to parents taking advantage of unpaid leave following the 
birth or adoption of a child, has led to efforts to find income sources for those taking 
unpaid leave. 

Research as to FMLA's impact and operation was funded in the FY 2000 budget and 
findings of the major part of this research are expected to be made^ivailable bv the end 
of calender year 2000. Additional survey work and analysis of state, local and federal 
employers utilization of FMLA will be conducted in FY2001. All of these findings will 
provide the Department with insight into many operational aspects of FMLA, such as 
how much use was made of family and medical leave, and the problems encountered in 
administering FMLA. On the employee side, the data are expected to provide 
significant information on the type of leave needed and taken, the duration of leave, 
and what type of income, if any, was received during unpaid FMLA leave. 

Budget Discussion/Implications: The $5,000,000 will be used in part to do follow up 
surveys to the CY2000 surveys and do additional research using the 2000 data. It is 
expected that a number of the findings will point to areas where further research is 
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needed. The directions for such research or survey work will not become apparent until 
the first level results are available. These follow-up survey results, combined with this 
proposed research effort, will provide the Department with a robust understanding of 
the effectiveness of the Act and how it can best be expanded and/or improved. With 
three independent sets of survey results, analytical work can also explore early trend 
analysis. 

Part of these funds will also be used to continue critical research into the operation of 
FMLA. This research would focus on developing a set of case studies to gather 
in-depth information from both individuals who have utilized FMLA and some who have 
not availed themselves even when they were covered under the Act. In addition, these 
funds would be applied to developing a number of industry specific studies. Such 
studies would identify certain industry-specific problems such as the difficulty or ease of 
temporarily replacing critical workers on assembly lines. 

Finally, these funds will be used to study alternative sources and methods of providing 
income support to individuals wishing to avail themselves of family and medical leave 
but who are unable to do so because of income constraints. A special effort will be 
placed on examining States which have mounted Temporary Disability Insurance 
Programs. The effort, however, will not be limited to this method, but would seek to 

_§xamine any promising approach. 

Impact: Given the initial work done in 1996 on examining FMLA, coupled with the 2000 
and 2001 survey and research effort, the research program outlined above would 
provide a wealth of information on the utilization trends as well as specialized 
information on specific questions. A robust research effort that builds on the earlier 
work will provide a strong foundation for policy direction as to what changes should be 
made to the administration of the Act or to the Act itself. 

Anticipated Results/Outcome: There are significant and substantial results that can be 
anticipated from this FY 2001 research program. The baseline survey, coupled with the 
added information on federal, state and local sectors and case studies, will provide the 
Department with a matrix of information critical to policy making. In addition, the 
availability of such information will allow independent researchers with needed data to 
provide alternative analyses that would provide insight and direction as to how best to 
address the key policy issues facing the operation of the FMLA program. 
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VIA HAND PEUVEKY 

Hon. Alexis M. Herman ' 
Department of Labor 
200 CanstitmioQ Avcaut, N.W. 
Washington, DC 20210 

Re: Binh and AArpimri 1 Incmployinem Com ênsalion Rcyulalinng 

Dear Secretary Herman: 

Wc represent LP A, Inc.; the Socieiy for Human Resource Managemcni; the Chamber of 
Commerce ofihe United States of America, and individuai fcmsincsscs opposed to the Binh and 
Adoption Unemploymcm Compessaiioa Rcgalstions recently issued by ihc Department of 
Labor. See 65 Fed. Reg. 37210 (June T3,2000). In our elienis1 view, by extendtng 
uncmploymcni compensation benefits to hundreds of thousands: of individuals who choose 
temporarily to leave their jobs, these regulations thnsaten to deplete the rcsounxs of the nation's 
unemployment insurance system and thereby endanger the safety net for individuals who lose 
their jobs involunlaiily. Our clients also believe that ihcsc rĉ ulaiions arc unlawful, and they 
intend to challenge (he regulations in court. 

This chaJ lengc ivill be powerful and substantial. As our clients demonstraied in 
cammcnts submitted in opposition to the binh»and-adopuon (BAA) regulations, those 
n^uletions are illegal because, among other things; they contradict the plain language of ihc 
Federal Unemployment Tax Act. Z6 U.S.C. § 3301 et set}., conflict with the hisiory and long-
standing interprclanon of FUTA and other federal unonploymeni compensation law. and run 
afoul of the intent and purpose of the Family and Medical Leave Act, 29 U.S.C. § 2601 et sag. 
Moreover, the Department used to be of the same opimon. As the regulations thcrmclves 
acknowledge, only three years ago, the Department informed the State of Vctmonr that federal 
unemployment campensalion law forbids States from paying unemployment compensation to 
individuals on BAA leave. In addition, ii is our understanding that Ihc Solicitor of Labor 
infoirncd the Dcpartmeni last year that BAA regulations would be unlikely to survive a j udicial 
challenge. Thus, the Department cannot deny ihc substantial possibility thai UK BAA regutaions 
w]]) be overturned in conn as a result of our 01101̂  challenge. 
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The public interesi demands prompt resolution of this challenge. As the BAA regulations 
acknowledge; more than a dozen States arc currenily considering legislation prov&uig 
unemployment compensation 10 individuals on BAA leave, and several are dipected to enact 
such legislation within a year. The legality of these regulations should be resolved before energy 
and resources that could be devoted lo valid programs are wasted on designing, debating, and 
implementing BAA unemployment compensation programs lh$l in our opinion will be slxuck 
down ss i(legal. FurihCimore, the Department should not let individuals planning to have Of 
adopt children build up false expectations that they will receive unenoploymenl campensatioo if 
they lemponuily leave or. even worse, quit their jobs. The legality ©f \he BAA regulaiions 
should instead be resolved as deliberately and expeditiously as possible. 

.i 

Accordingly, we propose placing our challenge to the BAA regulations on a fast track in 
order lo bring the case to a final resolution in an expedited mailer. Rather than wasting rime and 
money engaged in unrieccssary discovery and other trial disputes, we would suggest meeting with 
attorneys representing the DeparuncM to identify any factual issues that need to be developed, 
stipulating to undisputed facts, and voluntarily exchanging information concerning; any other 
relevant facts. Then, ihe panics can Tile expedited briefing on the merits, (hereby ensuring that 
the tria] court will enter judgment on the legality of the BAA regulations in a matter of we*ks 
mher than months or years. If necessary, appellate briefing should be comfacio&on irsiniifarijr 
expediied schedule. 

At ourcHents' rcccm meeting at the Office of Management and Budget, Department of 
Labor officials raised questions concerning standing and ripeness. In our view, these questions 
are without merit- The provision of BAA uncmploymcni compensation benefits will have an 
obvious impact on our clients and the businesses rcprcsrrUcd by them because it will, among 
other things, burden ihem with additional contributions, to Stale uneniploymcm compensation 
fiimds, increase both the frequency and duration of abscntcdsm. and impose new admiTtistraiive 
burdens on them, In addition, the DepartmerU's actions arc fiual and complete, and, as the 
regulations themselves rccogrtiie, one or more States are likely lo enact legislation authorizing 
payment of uncmploymcm compemaiion to individuals on BAA leave within the next year, with 
at leasi a datcn more doing the same in the following years. Moreover, even if a ripeness 
challenge had mcrii, it wuuld only delay, not avoid, consideration of aur clients' challenge to the 
legality of the BAA regulaiions, thereby thwarting the public's interest in prampi resolution of 
thai challenge- We ihcrcfore trust that the Dcpartmem will resist the lemptaiion to raise such 
wasteful and counicrproduciivc issues and instead seek to resolve the legality of the BAA 
rcsulaiions as soon as possible, as the public interest demands. 

We are, of course, inicrtsted in any .suggestions that you may have conoemtng how ibe 
legality of the BAA regulations may he resolved deliberately and expeditiously. We request the 
courtesy of your reply within five business days. 

I 
i 
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Thank yon for your consideration. 

ce: Stepibcn A Bokat, E*q. 
Gerald J. Cicciu 
Donald I . Daraidman 
James M. Knotu Sr. 
Slum R, Meisirigex. Esq. 
Daniel Yafier, Esq. 

J O K E S , DA.Y. BBAV1S A POdOE 

Sincerdy. 

Andrew M- Kramer 

Wis- ixiieasvj 
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Purpose: $10,000,000 would provide for a strong, comprehensive family leave research program 
to analyze key issues facing employees balancing work and family, as well as the 
implementation and use of the Family and Medical Leave Act (FMLA). The $10,000,000 
includes an $8,000,000 increase over the current base funding level. The program of research 
and analysis would build on the recent work by the Department of Labor (DOL) that will serve 
as the prelude to the detailed analytical work envisioned under this proposal. Survey information 
would be carefully analyzed to address policy issues on improving the administration of FMLA, 
identifying current barriers to taking leave—such as affordability and accessibility, and 
developing ideas of how to address these barriers. In addition, funding would be used for a 
public education campaign to inform employers and employees about their rights and 
responsibilities under the FMLA and about family policies of model employers. 

Rationale: The passage of the FMLA is the cornerstone of the Administration's work and family 
initiative. The Act allows covered and eligible workers to take up to 12 weeks of job-protected, 
unpaid leave to care for a newborn or adopted child, to attend to their own serious medical needs, 
or to care for a seriously ill parent, child or spouse. 

The most important research to date is the 1996 Bipartisan Commission's study on family and 
medical leave, titled "A Workable Balance: Report to Congress on Family and Medical Leave 
Policies." New research as to the FMLA's impact and operation was funded in the FY 2000 
budget and findings of the principal part of this study are expected to be made available by the 
end of calendar year 2000. Additional survey work and analysis of state, local and federal 
employers' utilization of FMLA would be conducted in FY2001 under this proposal. All of these 
findings will provide the Department with insight into many operational aspects of FMLA, such 
as how much use was made of family and medical leave, and the problems encountered in 
administering FMLA. On the employee side, the data are expected to provide significant 
information on the type of leave needed and taken, the duration of leave, and what type of 
income, if any, was received during unpaid FMLA leave. These findings will be compared to 
those of the 1996 study. 

Since enactment of FMLA, DOL has gained increasing experience in its administration. Efforts 
have been made to increase the awareness to the rights and responsibilities under the Act and to 
ensure that the burden of its operation on businesses is minimized. But more needs to be done. 

Budget Discussion: $4,500,000 will be used(n partVo do follow-up surveys to the FY2000 work 
and do additional research using this data. It is expected that a number of the findings will point 
to areas where further research is needed. The follow-up survey results, combined with the 
research effort described below, will provide the Department with a robust understanding of the 
effectiveness of the Act and how it can best be improved. With three independent sets of survey 
results, analytical work can also explore early trend analysis. In addition, these funds would be 
applied to developing a number of industry specific studies. Such studies would identify certain 



industry-specific problems such as the difficulty or ease of temporarily replacing critical workers 
on assembly lines. 

$4,500,000 will be used to fund research projects by States, foundations, and other entities. This 
part of the budget initiative would enable such entities to identify the issues facing employees 
balancing work and family at a grassroots level. Research projects would likely focus on 
defining barriers to workers needing leave, exploring options employers currently offer to 
employees, and developing a localized view of the issues facing employees who are balancing 
work and family on a daily basis. 

The remaining $1,000,000 will be used for a public education campaign to inform employers and 
employees about their rights and responsibilities under the FMLA and about practices of model 
employers. Many employers have creative programs and benefits that help employees balance 
work and family. This part of the budget initiative focuses on informing employees and 
employers about the various options and family policies that are in practice today. 


