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U. S. Department of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20530
Deputy Assistant Attorncy General

May 31, 1996

NOTE FOR JACK QUINN
COUNSEL TO THE PRESIDENT

From: Randolph D. Moss )
Deputy Assistant Attornéy General
Office of Legal Counsel

Re:  Section 2 of the "Defense of Marriage Act"

Waller asked that I send you and Kathy copies of the attached memorandum, which we
have prepared principally for internal OLC use. We do not currently anticipate any broader
circulation of the memorandum. Please feel free to call if we can answer any questions raised
by the memorandum.

cc: Kathleen Wallman
Deputy Counsel (o the President
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U. S. Department of Justice

Office of Legal Counsel

Office of the Washington, D.C. 20530
Deputy Assistant Attorney General

May 31, 1996

MEMORANDUM FOR WALTER DELLINGER
ASSISTANT ATTORNEY GENERAL

From: Randolph D. Moss'je L)
Deputy Assistant Attorney General

H. Jefferson Powell
Deputy Assistant Attorhey General
!

Re: Section 2 of the "Defense of Marriage Act”

As you know, the President has stated that he intends to sign the Defense of Marriage
Act (the "Act"), if and when it is presented to him. Although we have previously indicated that
we believe that the Act, if challenged, will withstand judicial scrutiny, a recent short article in
thc New York Times by Professor Laurence H. Tribe appears to take issue with that conclusion.
Se¢ Laurence H. Tribe, Toward a Less Perfect Union, N.Y. Times, May 26, 1996 at Ell
("N.Y. Times"). We have studied the articlc and have reviewed our prior analysis, and we
remain convinced that the courts will uphold the Act against constitutional challenge. Professor
Tribe’s article reaches a contrary conclusion only by reading the Act -- inappropriately, we
believe -- to permit a state to decline to recognize same sex marriages cven where the state has
not manifested a strong public policy against same sex marriage.

I.

The Defense of Marriage Act would add a new section to the portion of the United States
Code that implements the Full Faith and Credit Clause of the Constitution, see U.S. Const. art.
IV, § 1. That section would, in relevant part, provide:

No State, territory, or possession of the United States, or Indian
tribe, shall be required to give effect to any public act, record, or
judicial proceeding of any other State, territory, possession, or
tribe respecting a relationship betwcen persons of the same sex that
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is treated as a marriage under the laws of such other State,
territory, possession or tribe, or a right or claim arising from such
relationship.

H.R. 3396, sec. 2(a); S. 1740, sec. 2(a).!

Professor Tribe argucs that Congress lacks authority, under the Full Faith and Credit
Clause or otherwise, to enact such a provision. Although he concedes that a state may "decline
to enforce certain determinations of another on "public policy’ grounds," such as declining to
recognize a bigamous marriage entered in another state, the states may do so, as Professor Tribe
notes, without any special "Congressional license." Se¢ N.Y. Times at E11. The Act, in
Professor Tribe's view, must thus be construed to do more than this, and to permit a state to
refuse to give effect to same sex marriages entered in another state, even where the forum state
lacks a sufficient public policy ground for doing so. In short, Professor Tribe construes the Act
to grant states “authority to treat a sister state’s binding acts as though they were the acts of a
foreign nation -- authority that Congress has no constitutional power to confer." Supra.

Without reaching the question whether Congress has authority to set full faith and credit
standards that might fall short of those that would apply without an act of Congress, we conclude
that Professor Tribe’s analysis is flawed. In our view, section 2 of the Act is properly construed
simply to permit states that have a strong public policy opposed to same sex marriage, as
manifested, for example by a statute declaring such a policy, to decline to recognize such
marriages entered in other states. Under this construction, the provision raises no serious
constitutional issue, but simply implements the long-settled rule that the Full Faith and Credit
Clause makes the conflict of law rules enforceable as a matter of constitutional law. This
approach, moreover, properly construes the Act so as to avoid a serious constitutional issue, and
does not, as Professor Tribe suggests, render the Act meaningless.

II-

Article TV, section 1 of the Constitution contains two separate clauses.> The first, which
we will refer to herein as the "Full Faith and Credit Clause," states:

' The Act would also amend titlc 1 of the United States Code to provide that, for the purpose of

interpreting "any Act of Congress, or of any ruling, regulation, or interpretation of the various administrative
bureaus and agencies of the United States, the word ’marriage’ means only a legal union between one man
and one woman as husband and wife, and the word *spouse’ refers only to a person of the opposite sex who
is a husband or a wife." H.R. 3396, sec. 3; S. 1740, sec. 3. We believe that, if challenged, the courts would
also uphold this provision, which establishes a uniform definition of marriage for purposes of federal law.
Because the Tribe article does not take issue with the constitutionality of this provision, wc do not address
it herein.

2 Although all of section 1 of Article IV is sometimes referred to as the "Full Faith and Credit Clause,”
for purposes of clarity, we will refer to the two sentences separately.

-2
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Full Faith and Credit shall be given in each State to the public
Acts, Records, and judicial Proceedings of every other State.

The sccond sentence, which we will refer to as the "Effects Clausc," adds:

Aund the Congress may by general Laws prescribe the Manner in
which such Acts, Records and Proceedings shall be proved, and
thc Effects thereof,

It is clear that the first sentence of Article IV, section 1 cannot be construed literaily.
As the Supreme Court observed in Alaska Packers Ass’n v, Industrial Accident Commission,
294 U.S. 532, 547 (1935), "[a] rigid and literal enforcement of the full faith and credit clause,
without regard to the statute of the forum, would lead to the absurd result that, wherever the
conflict arises, the statute of each state must be enforced in the courts of the other, but cannot
be in its own." See also Douglas Laycock, Equal Citizens of Bqual and Territorial States: The
Constitutional Foundations of Choice of Law, 92 Colum. L. Rev. 249, 295-96 (1992). It has
long been recognized that the Full Faith and Credit Clause does not require such an absurdity,
but rather makes "conflicts principles enforceable as a matter of constitutional command rather
than leaving enforcement to the vagaries of the forum's view of comity.” Sun QOil Co. v.
Wortman, 486 U.S. 717, 723 n.1 (1988).

The Supreme Court, moreover, has repeatedly held that the governing conflict of laws
rules -- and thus the Full Faith and Credit Clause -- do "not require a State to apply another
State’s law in violation of its own legitimate public policy.” Nevada v, Hall, 440 U.S. 410, 422
(1979); see also Pacifi ers Ins. Co. v. Industrial Accident Comm’n, 306 U.S. 493, 502
(1939); Alaska Packers Ass’n, 294 U.S. at 546; Hood v. McGehee, 237 U.S. 611 (1915);
Olmsted v. Olmsted, 216 U.S. 386 (1910). Although the Supreme Court has never had occasion
to decide whethcr the public policy exception provides a constitutionally adequate basis for a
state to decline to recognize a marriage validly entered in a sister state,’ numerous state courts
have applied the exception in this context. These courts have concluded that a marriage valid
in the state where it was entered need not be given effect in the forum state, if to do so would
contravene a strong public policy of that state.* Indeed, as far as we are aware, no judicial

T '
> Cf. Loughran v. Loughrap, 292 U.S. 216, 223 (1934) ("Marriages not polygamous or incestuous, or

otherwise declared void by statute, will, if valid by the law of the State where entered into, be recognized as
valid in every other jursdiction").

* See, ¢.g., Smith v. Goldsmith, 134 So. 651 (Ala. 1931); State v. Graves, 307 S.W.2d 545 (Ark. 1957);
Colbert v. Colbert, 169 P.2d 633 (Cal. 1946); Spenser v. People, 292 P.2d 971 (Colo. 1956); Catalano v.
Catalano, 170 A.2d 726 (Conn. 1961); Godt v. Godt, C.A. 90C-1A-5Z, 1990 WL 123047 (Del. Super. Ct.
Aug. 7, 1990); Goldman v_ Dithrich, 179 So. 715 (Fla. 1938); Christopher v. Christopher, 31 S.E.2d 818
(Ga. 1944); Stevens v. Stevens, 136 N.E. 785 (lll. 1922); In the Matter of the Estate of Owen C.
Loughmiller, 629 P.2d 156 (Kan. 1981); Mangrum v. Mangrum, 220 S.W.2d 406 (Ky. 1949); Succession
of Gabisso, 44 So. 438 (1.a. 1907); Henderson v. Henderson, 87 A.2d 403 (Md. 1952); Green v. Kelley, 118
N.E. 235 (Mass. 1918); People v. Stecrc, 151 N.W. 617 (Mich. 1915); Laikola v. Engineered Concrete, 277

- 3.
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decision -- state or federal -- has reached a contrary conclusion. States have declined to
recognize on public policy grounds bigamous and polygamous marriages, incestuous marriages,
and for some period of time, interracial marriages.®

We note that the Act does not provide the forum state with authority to invalidate a
marriage entered in a sister state, but rather provides only that the forum state is not "required
1o give effect to" a same sex marriage entered in another state. This distinction is an important
one under the controlling conflict of laws rules. In general, a forum state may only declare a
marriage entered in another state invalid if the forum state "had the most significant relationship
to the spouses and the marriage at the time of the marriage.” Restatement (Second) of Conflict
of Laws § 283(2). In contrast, regardless of whether the forum state had significant contacts
with the individuals or marriage at the time of the marriage, "[a] state [need] not give a
particular incident to a foreign marriage when to do so would be contrary to its strong local
policy." Id. at 284, cmt. c (emphasis added). Examples of the "incidents" of marriage include
the rights lawfully to cohabit, to share in marital property, and to obtam an intestate share of
the estate of a deceased spoﬁsc See id. at cmt. a.

We are left with little doubt that the courts would not construe the Full Faith and Credit
Clause to require a state, in contravention of its own strong public policy, to give effect to a
same sex marriage entered in another state. Scc Joseph W. Hovermill, A Conflict of Laws and
Morals: The Choice of Law Implications of Hawaii’s Recognition of Same Sex Marriages, 53
Md. L. Rev. 450, 481-93 (1994); Barbara J. Cox, Same-Sex Marriage and Choice-of-Law: If

We Marry in Hawaii, Are We Still Married When We Return Home?, 1994 Wis. L. Rev. 1033,
1082-98.

‘M.

Professor Tribe does not take issue with this conclusion, and, indeed, appears to concede
that the case law under the Full Faith and Credit Clause permits a state to decline, on the basis
of a strong public policy, to recognize a marriage recognized in another state. Rather, he seems
to argue that the Act must be construed to do more than this. We disagree.

N.W.2d 653 (Minn. 1979); In re Matter of May’s Estate, 114 N.E.2d 4 (N.Y. 1953); Mazzolini v. Mazzolint,
155 N.E.2d 206 (Ohio 1958); Sturgis v. Sturgis, 93 P. 696 (Or. 1908); Commonwealth v. Case, 189 A.2d
756 (Pa. 1963); Johns v. Johns, 420 S.E.2d 856 (S.C. 1992); Rhodes v. McAfee, 457 S.W.2d 522 (Tenn.
1970); In re Vetas’ Fstate, 170 P.2d 183 (Utah 1946); Toler v. Oakwood Smokeless Coal Corp., 4 S.E.2d
364 (Va. 1939); Johnson v. Johnsom, 106 P. SO0 (Wash. 1910); Spradlin v. State Compensation
Commissioncr, 113 S.E.2d 832 (W.Va. 1960).

5 The Supreme Court has held that the Fourteenth Amendment prohibits states from refusing to recognize
intermacial marriages. See Lovipg v, Virgipia, 388 U.S. 1 (1967). The Court’s holding in Loving, however,
is premised, inter alia, on the stnct scrutiny given to racial classifications in equal protection analysis. The
Supreme Court has not afforded classifications based on sexual preference this heightencd level of scrutiny.

Cf. Romer v, Evans, No. 94-1039, 1996 WL 262293 (U.S. May 20, 1996) (applying rational basis scrutiny
to a classification based on sexual orieatation).

_4.
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The Defense of Marriage %eithcr validates nor invalidates same sex marriages.
Instead, the Act simply provides thé "[n]o State . . . shall be required to give effect to” same
sex marriages. H.R. 3396, sec. 2(a); S. 1740, sec. 2(a). The word "required” suggests that
Congress sought to make clear that states may not be forced, against their own public policy,
to recognize same sex marriages. The question is whether the Act is properly construed to allow
a state to decline to recognize a same sex marriage under any circumstances or whether the state
must, as a prerequisite for doing so, have a strong public policy against same sex marriages.
In our view, courts will almost certainly adopt the latter construction. Significantly, the broader
reading of the statute would do little more than address a difficult, hypothetical scenario that is
unlikely ever to arise. Moreover, as discussed in greater detail below, this construction of the
Act is not only consistent with, but is compelled by, traditional rules of statutory construction.

A.

At base, Professor Tribe seems to argue that the Act is unconstitutional because it cannot
reasonably be construed simply to repeat what the Full Faith and Credit Clause already requires
and because to do more would exceed Congress’ power. This argument, however, is
inconsistent with the apparent views of the First Congress.

On May 26, 1790, the First Congress enacted what is now 28 U.S.C. § 1738. The Act
of May 26, 1790 set forth the substantive standard to be applied by the states under the Full
Faith and Credit Clause. See Act of May 26, 1790, ch. 11, 1 Stat. 122. In particular, Congress
provided that properly authenticated records and judicial proceedings should be accorded the
same "faith and credit” as they would receive "by law or usage in the courts of the state from
whence the said records are or shall be taken.” Id, It is unclear whether this provision was
intended simply to repeat the self-executing rule embodied in the Full Faith and Credit Clause
or whether it was intended to give the rule some additional force through the exercise of
Congress’ power under the Effects Clause. Under either reading, however, the First Congress
was plainly doing what Professor Tribe says Congress cannot now do: It was either clarifying
for the states its understanding of the meaning of the Full Faith and Credit Clause -- as we
believe Congress would be doing in enacting the Defense of Marriage Act -- or it was using its
power under the Effects Clause to modify the operative rule. Given the special weight given
to early congressional enactments in interpreting the Constitution, see Myers v. United States,
272 U.S. 52, 175 (1926); Lynch v, Donnelly, 465 U.S. 668, 674 (1984), it seems clear that
Professor Tribe’s argument proves too much.

We also disagree with Professor Tribe’s suggestion that our construction of the Act would
render the Act meaningless. As an initial matter we note that it is not meaningless for Congress
to pass a law that secks to clarify existing constitutional standards. As discussed above, the Full
Faith and Credit Clause works to constitutionalize existing conflict of law rules. These rulcs,
however, are by no means clear. In Federalist No. 42, Madison noted that the meaning of the
Full Faith and Credit Clause, which had appeared in substantially the same form in the Articles
of Confederation, was "extremely indcterminate” and that the power conferred on Congress
under the Effects Clausc would accordingly work "an evident and valuable improvement on the

-5-
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clause," apparently by empowering Congress to render the Clause more determinate. The
Federalist No, 42, at 271 (James Madison) (Clinton Rossiter ed., 1961). It is thus apparent that
the Framers envisioned, at a minimum, that Congress would have the power to clarify the effect
of the Full Faith and Credit Clause. The Act serves this purpose by making clear to the states
that they are not required, as a matter of federal constitutional law, to give effect to same sex
marriages. ' '

Second, although it is unsettled whether Congress may enact legislation under the Effccts
Clause that restricts the measure of full faith and credit that one state must accord the acts,
judgments or records of another state, Congress has enacted legislation that expands upon the
protection of full faith in particular circumstances,® and at least four justices of the Supreme
Court have indicated that Congress has the power to do so.” Courts have at times, moreover,
applied section 1738 in a manner that was arguably more expansive than required by the text of
the Full Faith and Credit Clause standing alone. See. e.g., Thomas v, Washington Gas Light
Co,, 448 U.S. 261, 270 (1980) (four Justice plurality) ("This rule, if not compelled by the Full
Faith and Credit Clause itself, . . . is surely rcquired by 28 U.S.C. § 1738"). To the extent any
question exists as to whether section 1738 requires more than would be required by the Full
Faith and Credit Clause alone, Congress surely has authority to clarify that, in the case of same
sex marriages, this greater measure of full faith and credit will not apply.

B.

Professor Tribe asserts that "Congress has no constitutional power to confer" authority
on the states to decline to recognize acts, records or judicial proceedings of other states where,
absent legislation, the Full Faith and Credit Clause would require recognition. This conclusion
is not self-evident. N.Y. Times at E11. Yet, even if Professor Tribe is correct, his argument
simply provides support for our belief that the courts will reasonably interpret the Act in a
manner that avoids this constitutional issue.

$ See 28 U.S.C. § 1738A (child custody determinations); 28 U.S.C. § 1738B (child support orders); and
18 U.S.C. § 2265 (protection orders),

7 In Thomas v. Washington Gas Light Co., 448 U.S. 261, 273 n.18 (1980) (four Justice plurality), Justice
Stevens wrote:

[W]hile Congress clearly has the power to increase the measure of faith and credit that a
State must accord to the laws or judgments of another State, there is at lcast some question
whether Congress may cut back on the measure of faith and credit required by a decision of
this Court.

In Thompson v. Thompson, 484 U.S. 174 (1988), morcover, the Court assumed, without discussing, that
Congress acted within its power when it enacted the Parental Kidnapping Prevention Act, which was intended
to provide greater full faith and credit protection to child custody determinations than required by the common
law rules given constitutional force through the Full Faith and Credit Clause. Sge jd. at 182-84.

-6-
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Professor Tribe seems to argue that, as he construes it, the Act would limit the scope of
the full faith and credit one state need afford another state’s law. The Supreme Court has
observed that the question whether the Effects Clause authorizes Congress to "cut back on the
measure of faith and credit required by" judicial interpretation of the Full Faith and Credit
Clause is unsettled. Thomas, 448 U.S. at 273 n.18. It can be reasonably argued, however, that
the Full Faith and Credit Clause constitutionalized conflict of laws principles, see Sun Qil Co.,
486 U.S. at 723 n.1; that "[t]Jhe conflicts law embodied in the Full Faith and Credit Clause
allows room for common-law development;” id, at 724 n.1 (dicta); and that Congress may, in
fact, alter the conflicts laws under the Effects Clause, see id. at 729 (dicta). See also Pacific
Employers Ins. Co,, 306 U.S. at 502 (Congress has not prescribed "extra-state effect” of
statutes, but "may {do so] under the constitutional provision”).

Concededly, such a ¢onstruction would confer a substantial power on Congress that to
date has gone without clear recognition, and it would allow Congress to adopt laws arguably
inimical to the "very purpose of the full faith and credit clause” of "alter{ing] the status of the
several states as independent foreign sovereignties, " Milwaukee County v, MLE. White Co., 296
U.S. 268, 276-77 (1935). The failure of early Congresses to enact national conflict of laws
statutes pursuant to the Effects Clause is arguably relevant as evidence of the Framers’ intent.
However, as Justice Robert Jackson wrote, "it cannot be doubted that Congress is invested with
a range of power greatly exceeding that which it has seen fit to exercise," and the failure of
early Congresses to enact conflict of laws statutes is not at all surprising in light of the "hazy
knowledge" that the Framers had regarding the subject. Robert H. Jackson, The Full Faith and
Credit -- The Lawyer’s Clause of the Constitution, 45 Colum. L. Rev. 1, 6, 21 (1945). The
constitutional goal of "alter{ing] the status of the several states," similarly, does not compel the
conclusion that Congress may not enact conflict laws that give effect to the competing policies
of different states. Rather, the status of the states as separate sovereigns was altered by giving
Congress the authority to dictate the governing law. See Sun Qjl Co., 486 U.S. at 723 n.1.

Regardless of which argument in the end prevails, thecre can be little doubt the
constitutional issue presented is the sort of difficult question of first impression that courts,
where possible, avoid through statutory construction.! As the Supreme Court has observed:

"Federal statutes are to be so construed as to avoid serious doubt
of their constitutionality. *When the validity of an act of Congress
is drawn in question, and even if a serious doubt of
constitutionality is raised, it is a cardinal principle that this Court
will first asccrtain whether a construction of the statute is fairly

® Assuming that Cougrcssl may alter the conflicts laws under the Effects Clause, we are still left with the
difficult question whether the Full Faith and Credit Clause establishes some fundamental, overriding principles
of conflicts that are beyond commoa-law or congressional development or modification. See, e.g.,. Robert
H. Jackson, [ull Faith and Credit -- The Lawyer’s Clause of the Constitution, 45 Colum. L. Rev. 1, 30
(1945). The existence of this substantial question, however, simply reinforces our conclusion that the Act
should be construed in a manner that is consistent with settled Taw.

-7-
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possible by which the question may be avoided.” Crowell v.
Benson, 285 U.S. 22, 62 [(1932)]." Machinists y. Street, 367
U.S. 740, 749-750 (1961). Cf. Parsons v, Bedford, 3 Pet. 433,
448-449 (1830) (Story, J.) (a construction that would render a
statute unconstitutional should be avoided); Murray v. Schooner
Charming Betsy, 2 Cranch 64, 118 (1804) (Marshali, C.J.).

Concrete Pipe & Prods. Inc, v. Construction Laborers Pension Trust for S, Cal., S08 U.S. 602,
629 (1993). This is not to say that a statute may be construed in a manner that "is plainly
contrary to the intent of Congress," Edward J. DeBartolo Corp. v, Florida Gulf Coast Bidg, &
Constr, Trades Council, 485 U.S. 568, 575 (1988), but uniess left with "no reasonable
alternative,” courts will avoid "“serious constitutional questions,” United States v. Fiv mblin
Dcvices, 346 U.S. 441, 448-49 (1953) (plurality opinion).

Here, we believe that Professor Tribe’s construction of the Act would raise a serious
constitutional question and that our proposed reading of the Act reasonably avoids this question.
Thus, even if Congress cannot enact substantive conflicts rules that limit the measure of full faith
and credit that the courts would otherwise require, the courts will almost certainly construe the
Act in a constitutional manner.
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MEMORANDUM FOR JACK QUINN l/
KATHY WALLMAN

FROM: STEVE NEUWIRTH

Attached is a copy of The Advocate story on gay marriage. Jack, as you will see, you
are quoted.
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House.” said Bob Hatay, an openly
gay Department of the Interior otficial
who rose to national prummnence
through his 1992 Democranc conven-
tion speech as a gay man with ALDS.
“This is a loser, polidcally.”

Knowing that at some point Clin-
ton will be foreed to address the in-
creasingly newsworthy subjecr, offi-
cials at the White House und the
Jusrice Departnent are getting ready.
At the White Tlouse. gay and lesbian
polidcal lizisont Masha Seont and oth-
erv have loocked at the options avail-

__________

;

able to the president. Justee staffers
in the ofhice of policy development !

also have worked on the subject.
Hattoy described the debate us one
between rhe “straight white boys.”
who consider any steps toward gr
warriage as steps o the politcal g;JY
lows, and social progressives, who be-
licve gavs and lesbians in relation-
ships face unfair discrimination. A
small percentage within the White
House support sane-sex marriage, he
said. Lo mc, the smraight white boys
always win ut the White TTouse,” Hat-
toy added. “To me, the president will

lessen their unpact, He struggles with

divse kinds of profound issucs, like
hospital-visitation rights.”

well as others inside and outside gov-

Bur the president’s head counsel. :

WAY (4, 194¢
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Jack Quinn, said his office was doing, !

1o work on the issuc. “The president
feels stron?l_y that in these days of
varous und sundry stresses in soci-
cty, the institutions of traditinnal
marnage and the family face treten-

dous pressnres and we newd to do
. everything we can lo strengthen

those relationships,” Quisut said—
adding. however, i Clinton is well
aware of what some governments.
corporations, and institutions have
donc 10 acknowledge same-sex cou-

fes in providing some ol the came
Eeneﬁts extended to married cou-

ples. Said Quinn: “He believes those !
are important issues that can be ud- |

dressed in 2 way that remains sensi-
tive to tudidonal values while pre-
serving the federal right to live free

[rom unjustifiable discriminason.”

times, 13sues surrounding marriage
“have exclusively been the domain of

e L L LL LT

the official: “He has (0 have sn
answer. He newds (0 be able w speak
consistently when the issue comes
up, and it will come up. I he shows
any signs of wallling or inconsisten-
oy, it will become an 1ssue.”

Such a concem is very real in view
of Clinton’s track record on gay is-
gucs. He prumised to open the mili-
tary’s dooms to gays and lesbiane but
then fell back on a policy that keeps
them nearly rlosed. He went vu
rerord upposing antigay uatiatives
that appeared in several states, yet his
administration stayed out of the
Supreme Court fight on a Colorado
measurc. “They don’t want any hem-
orrhaging going nn,” Hattoy said.
“They feel very nervous about this

: being another major mistke or rift
: i with the gay community.”
Ouinn also argued that in modern |

In Jones's view “the White House

: is very concerned that dus is going to

sources, however, said that White

House officials have been advised

about a pumber of steps the federal
government conld ‘take to help out
gay couples. One would be (0 change
immigration law so that samne-sex re-

lanonships are treated the same a3 |

maditional families. Anather would be
to make rax laws the same for couples

regardiess of marital status. But none

of these sourves waid they believe the
Aduiuistration will come closc to
adopting such idcas.

“The Administration has made no : crane National Commirtee, “We bave

i be an issuc driven by the radical
other levels of govenument”™ Several ; {

right. The White House is not going
to be caught oft guard, and the gay
community ought not be caughe off
guard,” he said. Even thongh he was
upset by Clinton’s position. Jones
said he felt (hat gays and lesbians
need (0 “pick our fighty judiciously.”
Cays and lesbians need to figure
out how (o divert public attenton

‘awey from the image of homosexvals

storming churches and toward the

: issue of benefit ri%\ots for same-sex

: spouses, said Brian

nd, lasbian and

i gay ouweach director for the Demo-

commirments at all on this. and 1 ¢

think, quite frankly, none will be
made” said one gay official who was

i ennsulted by the White Housc on
¢ the marriage issuc buc asked not to

On the political front Scor has met |
with openly gay administration ap- |
pointees and congressional staffers as

be idenufied. “They don't want to | torney for the gay group T.ambda

box themselves in® The main task
for Administration staffers working

© on the issue is (o find the right mix
cmment. The meetings have at wuncs
been hostile, especially when Scott
has stwied Clinton’s opposition to
same-sex marriage. “If this is the pres-
ident’s posidon, then T find it insule- :
ing,” Jim Jones, an openly gay mem- |
ber of Sen. Jahn Kerry's stafl, recalled :
telling Scott during one such meeting,

Several sources said the Adminis-
tration harl initiated a probe of legal
issues faced by sume-sex couples und :
that the White House counsel's oftice
was closely involvad in the review.

of words for Clinton 1o speak, said

to figure out what we're going, to do,
what we're going to say about iv” said
Bond. “We can't make ¢his a Litmus.
test jssuc.”

Even Evan Walfron, senior staff ar-

; Legal Defense and Education Fund

and ope of the nation's most passion-
are supporters of same-sex marriage,

i believes the White Bouse needs

TR



spare. “Trying to put Clintou on the
spot right now is a misiake.” Wolfson
said. “Our struggle is going o be edu-
cudon aud renching out to the public.
not the president. Right now, l‘:e. has
no role in this other than as a moral
leader.”

Rut gnme gay politceal leadery tink
that a crudal way of geting the pub-
lic's support is tu get the White
House's backing. “Clinton hus to say
he backs gay marriage.” said Helen
Gonzales, public policy director for the
Narional (;ay and Lesbian Task Foree
“It's an issue of ‘1o yon in fact feel
that gays and leshians should have any
support if they want to have families?”
This really comes down o gays and
children ™ '

Politicully, the model President Clin-
ton could follow is dic une Colorado
governor Ruy Romer establishcd when
he became the first governor to veto a
bill banning, same-tcx marriages. In his
veto message Romer said that while he
backed the idea of keeping marriage
the way it is now, he described the leg-
islative move as “mean-spirited and
unnecessury” and called for a commis-
sion to look ar the legal and policy is-
sues that samne-sex marriages raise.
“Let’s find out how we can live togerh-
er with our differences rather than di-
vidc over the issue of sexual orienta-
don,” Romer wrote. Other govermory,
however, have gone rhe other way.
with Covernor Bill Graves making
Kansas the fifth state w ban recogmr-
tion of same-sex marriage

Some of Chinton's opponents would
like nothing morc than to link him
with gay marriage, a concept a vast
mojornity of the public opposes. After a
White House spokeswoman made the
comment late last veur (hat Clinton
“doesn’t think (hat same-sca mar-
rizges should be ourlawed.” some
conservarive groups concluded that
Clinon eventually would endorse gay
marriage. “Mark my words, if Bill
Clinton is reelected, he will fight for
this tooth and nail.” said Martin
Mawyer, president of the Chrisdan
Acrinn Neework, a conservatve goup
that is heavily involved in efforts to
Stop gay imarmage.

Mawyer is encouraging Sen. Bob
Dole, who will be the Republican pres-
idental nominee, to raise the issue in
the coming debare with Clinton. In
fact. Mawyer says that if Dole sicers
der uf the topie. he will lose the elec-

VYL VI

don “We already see that Dole wants
to make this an clermion about corape-
tence, not idaology. The last guy who
tried that is shucking clams on Mar-
tha's Vineyard.” Mawyer said.

Like Clinton, Dole opposes same-
sex mumiage. But unlike Clinton. Dole
publicly supported a campaign to han

ay marriages across the {nited
g(itca. And he sent a letter to gay-
marriage opponents saying the pledge
“does not go far enongh” to strcngti
en the family. Dule’s point here had
norhing to do with homosexuality—he
went On 10 say, for cxample, that gov-
ermement should lower the mx burden
for families with children—but gay
rights leaders remain angry over his
choice of words.

But will Dole make gay marriage a
campaign issue? Bond said Republi-
cans “arc goirhg to have to turn w
wedge issues” But Danjel Zuyale, po-
lirical director of the Human mgms
Campaign. a pay political group, said
he was not convineed Dole would go
that far. He notcd, neverthelese, that
“time and time aggain his response is to
pander” to the religious right.

“Fortunately, we've already won the
nominadon,” said Vin Weber, a former
Wisconsin congressman who 1s now a
nativnal ¢ochaimmun of the Dole cam-
paign. wheu asked if the party’s socially
conservative wing could push Lole o
campaign againgt gay marriage. “Dole’s
history tells us that this is not the sort
ot issue he would like to elcvate to
high-profile stars” Weber added that
Dole does not want to see the Republi-
can cunventdon in Sau Dicgo be over-
whelmed with divisive social matters
such ay gay rights or abortion.

James Pinkerton, a White Honse
aide during the Reagan and Bush ad-
minisrations who is a heterosexnal
Repuhlican backing %:g marriage,
agreed. Pinkerton said Dole will leave
the issue done if it leaves hiin ulone
“It's sort of like abortion.” said Pinker-
ton. “Unpronipted, you don't hear
Dole say a lot about abortion”—or
about gay marriage.

And J Dole won't talk about ir, nei-
ther will Clinton—leaving gsuys and les-
bians who want to support bod: Clin.
ton and same-sex mamage wondenng
what t0 do next. Hattoy's answer:
“Grab your boyfriend or gidfriend by
the band. run off to church, and ‘get
married.’ Bur don't expect the presi-
dent 10 come to the wedding” @
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THE WHITE HOUSE
WASHINGTON

April 25, 1996

MEMORANDUM FOR JACK QUINN
FROM: KATHLEEN WALLMAN AND STEPHEN NEUWIRTH
SUBJECT: GAY MARRIAGE

This was sent in response to the questions from Harold that were relayed to DOJ at
the meeting with them last week.

We need to convey the information to Harold, and we also need to anticipate what to
say when we are asked, as we soon may be, whether we oppose or support state legislative

initiatives to stave off recognition of Hawaii marriages.

How do you want to convey this information to Harold? Should we just send him a

copy of the memo? (Ho.,,[‘_ 4o 6“"‘7‘ Glea - ,f.,.))

Do you agree that we should start working with Marsha Scott and others to develop a
position on state initiatives?



U. S. Department of Justice

Office of the Associate Attorney General

The Associate Attomey General Washington, D.C. 20530

April 24, 1996

MEMORANDUM

To:  Jack Quinn
Counsel to the President

Kathleen Wallman .
Deputy Counsel to the President

From: John R. Schmid@

Re:  Same-Sex Marriage/Full Faith and Credit Clause

You have asked us to take a quick look at whether the Full Faith and Credit Clause of
Article IV of the Constitution would require states to recognize Hawaiian same-sex marriages
(assuming that such relationships soon may be authorized under the laws of Hawaii).

The Full Faith and Credit Clause provides that “Full Faith and Credit shall be given
in each State to the public Acts, Records, and judicial Proceedings of every other State.”
Recognition by the courts and legislature of Hawaii of the validity of same-sex marriages
would constitute "Acts, Records, and judicial Proceedings™ within the meaning of the Full
Faith and Credit Clause. However, applying basic principles set forth by the U.S. Supreme
Court, the Full Faith and Credit Clause would not obligate the other 49 states to give effect

to Hawaiian same-sex marriages if such action would contravene the public policy of those
states.

A complete assessment of the Full Faith and Credit Clause implications of the
recognition of same-sex marriages by Hawaii would require a state-by-state inquiry. Based
on our limited research into the matter, it appears that a large number of states would be able
to show an existing public policy against same-sex marriages. This would obviously be the
case in states that, by statute, bar same-sex marriage -- either through an explicit statutory
prohibition or through other provisions that limit the scope of permissible marital
relationships. Even where the issue cannot be resolved through an analysis of relevant state
statutes, a public policy against same-sex marriage might also be reflected in state

administrative rules and practices and state court decisions refusing to recognize such
relationships.
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The Associate Auorney General Washington, D.C. 20530

April 24, 1996

MEMORANDUM

To:  Jack Quinn
Counsel to the President

Kathleen Wallman
Deputy Counsel to the President

From: John R. Schmid@

Re:  Same-Sex Marriage/Full Faith and Credit Clause

You have asked us to take a quick look at whether the Full Faith and Credit Clause of
Article 1V of the Constitution would require states to recognize Hawaiian same-sex marriages
(assuming that such relationships soon may be authorized under the laws of Hawaii).

The Full Faith and Credit Clause provides that "Full Faith and Credit shall be given
in each State to the public Acts, Records, and judicial Proceedings of every other State."
Recognition by the courts and legislature of Hawaii of the validity of same-sex marriages
would constitute "Acts, Records, and judicial Proceedings” within the meaning of the Full
Faith and Credit Clause. However, applying basic principles set forth by the U.S. Supreme
Court, the Full Faith and Credit Clause would not obligate the other 49 states to give effect
to Hawaiian same-sex marriages if such action would contravene the public policy of those
states.

A complete assessment of the Full Faith and Credit Clause implications of the
recognition of same-sex marriages by Hawaii would require a state-by-state inquiry. Based
on our limited research into the matter, it appears that a large number of states would be able
to show an existing public policy against same-sex marriages. This would obviously be the
case in states that, by statute, bar same-sex marriage -- either through an explicit statutory
prohibition or through other provisions that limit the scope of permissible marital
relationships. Even where the issue cannot be resolved through an analysis of relevant state
statutes, a public policy against same-sex marriage might also be reflected in state
administrative rules and practices and state court decisions refusing to recognize such
relationships.



THE WHITE HOUSE

WASHINGTON

Apnl 18, 1996
MEMORANDUM
TO: Kathleen Wallman
FROM: Marcia L. Hale \)MP/

SUBJECT: Governor Romer

Please call me about the attached letter. Thank you.

Attachment

ﬁéﬁ Wl (enoge



03-25-96 01:20PM  FROM GOVERNOR'S OFFICE T0 912024566220 Ponz

EXECUTIVE CHAMBERS

1246 State Capitol
Ounver, Colorado 80203-1792
Phone (303) 806-247)

March 28§, 1996

Rov Ramer
Covernor

The Honorable Colorado House
of Representatives
Sixtieth Gencral Assembly
- Second Regular Session
Denver, CO 80202

Ladies and Gentlemen:

1 am returning to you House Bill 96-1291, “Concerning the Invalidity of Marriages
Betwecen Persons of the Same Scx”, which 1 vetoed today at _/ 214 Z&, This
letter sets forth my reasoning for vetoing this bilf.

I want the people of Colorado to clearly understand that my veto does not mean that
samc scx marriages will be legal in Colorado. It does not mean that a church or anyone
else will be forced to perform or recognize same sex marriages. Colorado law is very
clear that marriage is reserved for the union of @ man and a woman. That is our policy.
[ support it. It does not change by my action today.

The expressed motive for this bill is to preserve the definition of marriage in Colorado
from the actions of Hawaii, which may some day extend marriage to includc persons of
the same sex. This issue may arise because, under the Full Faith and Credit Clause of
the U.S. Constitution, states honor and recognize certain actions of other states,
marriage being one of the most obvious examples.

However, HB 1291 does not adequately resolve this issue. In fact it raiscs, but does not
properly address, other important constitutional issues, including the possibility of
discrimination against gays and lesbians,

Three principles underlie my action today:

First, | believe that marriage in Colorado should be reserved for the union of'a man and
woman. That is our current law and I think it should remain our law  There is a long
standing, historic, cultural, religious and civil tradition for the institution of marriage.
We should continue that tradition, prescrving the institution of marriage for the union of
a man and a woman.

Second, I believe that decisions on this subject should be made by Coloradans and not
by people in other states. We should not permit our law to be altered by the action of
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The Honorable House of Representatives
March 25, 1996
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another state. We should take whalever appropriate steps may be nccessary 1o protect |
our policy.

Third, T believe that those members of our society who join in a long-term, committed
relationship with a person of the same sex should be acknowledged as fellow human
beings and fellow citizens 1 believe, for example, that they should have access to each
other in a hospital room when one partner is dying. We need a discussion on how our
law should evolve to give stability and protection to their relationship in situations like

-this.

I believe these principles arc sharcd by most Coloradans. What are we 10 do when we
look across the church congregation, our scrvice clubs, or our workplace and see a gay
or lesbian persan, a human being who wants to live his or her life in the most
responsible and caring way possible, and commits to sharing life with a person of the
same sex? What arc wc to say as a society about that relationship? Do we condemn
them? Shouldn’t they be ablc to live their lives to the fullest, in a responsible and caring
way?

Thesc arc the questions I am putting on the table. They don’t readily lead to simple or
bumper sticker solutions, but life is not always simplc, and complex problems arc rarcly
solved by bumper sticker slogans.

1t is one thing to believe — as | do - that marriage is for the union of a man and woman.
Tt is quite another to belicve that committed same sex relationships do not exist and
should not be recognized by society. We cannot prohibit or ban these relationships, and
we shouldn’t use our law to attempt to do so.

"~ Let’s find out how we can live together with our differences, rather than divide over the

issue of sexual orientation.

I’'m making this simple appeal to the Lcgislaturce and the people of Colorado let’s come
to terms with this issue, as elected officials, as friends, as ncighbors, as members of a
community, as members of a church, as Coloradans.

There is a right way to procced, and a wrong way. There is a unifying way, and a
divisive way. There is a thoughtful way, and a simplistic way.

I believe HB 1291 fails on all these counts.

HB 1291 does not adequately do the job. 1 know some support this bill because they
believe 1t deals with the constitutional issues raised by the courts in Hawan. Some
support it because they view it as a re-atlirmation of our traditional structure of
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marriage. But let’s be honest: some support this bill because it is a way 1o single out
and condemn the lifestyle of gay and lesbian people.

Regardless of motivation, the bill I have before me now is simplistic and divisive. It i3
simplistic because it ignores important legal and constitutional questions and addresscs
only one part of the issue. Tt is divisive because it singles out a group of Coloradans for
condemnation, equating their relationships with incest and bigamy. That is hurtful, and
it js counter to Colorado’s rich tradition of tolerance and freedom.

We can be pro-family, without being unfair to gay and lesbian people.

We can re-affirm our commitment to marriage between a man and a woman without
candemning rhose who have different relationships.

The proponents of this bill say they want to ensure that same sex marriages from Hawaii
or some other state are not recognized in Colorado under the Full Faith and Credit
Clausc of the U.S. Constitution. But the way the bill is drafted is to ban same sex
marriages in the “prohibited marriages™ section of our marriage statute, alongside
bigamy and incest. This is mean-spirited and unnccessary. We do not need to forbid or
“ban” same sex relationships to protect oursclves undcer the Full Faith and Credit
Clause. Moreover, structuring legislation this way may invite lawsuits against
Colorado based on discrimination dnd the Fqual Protection Clanse

In fact, T am not entirely convinced we need any new statutory language. Colorado law
already clearly states that marnage is between a man and a woman. But if some belicve
wec need to reaffirm and strengthen our current law to make it absolutely clear that
marriage is between a man and a woman, we can do just that. To prescrve our law as it
is, the Full Faith and Credit Clause only requircs us to indicate that our “strong public
policy” is that marriage is between a man and a woman. To strengthen that posture, we
may want to specify that conflicting vut-of-statc marriages will not be recognized as
against this public policy.

1 would sign legislation that does two things: (1) States that “It is the strong public
policy of Colorado that marriage shall only be between a man and a woman. It is the
policy of Colorado only to recognize marriagcs from other states that are between a
man and a woman.” This will give us more than enough protection against a Full Faith
and Credit challenge from [1awaii or any other state. And it does so with language that
is constructive and not discriminatory.

(2) The second change [ would require before I sign legislation is languagc based on an
amendment introduced by State Senator Dottie Wham, which would provide a
commission to review and evaluate the lcgal and policy issues involved in recogmizing
samne-sex relationships. This commission, which would be composed of members




03-25-95 0]:20PM  FROM GOVERNOR'S OFFICE T0 912024566220 F005

The Honorable House of Representatives
March 25, 1996
Page 4

appointed by the Legislature and mysclf, would report back to Colorado on its findings
by a datc certain. I am open to working witli the Legislature on when such a report
would be issued.

Why do I think a commission is important? Because this is a serious issue, and it
requires a thoughtful and thorough debate. We have not vet had such a debate, We
must comc together as a community to have a rational discussion about thesc issues and
attempt to find some common ground upon which we can agrec.

Send me a bill with the two changes I've outlined and I will sign it. The approach 1
have outlined will strengthen our legal posturc against challenges under the Full Faith
and Credit clause and other constitutional challenges. Most important of all, it will
allow us to act on reason and not out of fear. That is in the best tradition of Colorado
and our people. It is an approach that will unite, and not divide us.

Sincerely,

% Rc,;m?/; e

Governor



s P €. wWellman

THE WHITE HOUSE
WASHINGTON

April 8, 1996

MEMORANDUM FOR THE PRESIDENT

FROM: JACK QUINN 2:‘0(
COUNSEL TO"THE PRESIDENT
SUBJECT: GAY MARRIAGE

The White House has received numerous inquiries concerning your position on gay
marriage. In addition, The Advocate, a widely-read gay and lesbian newspaper, is planning
to publish a story on this issue and would like to include a statement of your position. The
deadline for that story is tomorrow -- Tuesday, April 9.

With input from Marsha Scott, we have prepared the attached talking points. George
Stephanopoulos has reviewed and approved them.

- The institutions of traditional marriage and family face tremendous pressures in
today's society. We must do everything we can to support and strengthen
these institutions. The President has previously said that he does not personally
Support same-sex marriages.

-~ The President is aware that many communities and institutions are considering
whether certain basic benefits can be provided outside the context of traditional
marriage. The challenge in addressing these issues is to remain sensitive to the
traditional values of our communities while preserving the fundamental right to
live free from unjustified discrimination.

-- In our country's history we have, for good reason, looked first to state and
local governments, as well as the private sector, to consider issues like these
involving community values and matters of conscience. The President believes
that these issues continue to be best resolved at this level of civil discourse.

Recommendation

That you approve the talking points set forth above.

AGREE DISAGREE DISCUSS
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THE WHITE HOUSE
WASHINGTON \Z Mﬂ)iwﬁ Lfv
March 29, 1996 O/MO}»L
TO: Kathleen Whalen

FROM: Marcia L. Hale*@w

SUBIJECT: Governor Romer

MEMORANDUM

Please call me about the attached letter. Thank you.

Attachment
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STATE OF COLOR/\DO

EXECUTIVE CHAMBERS

126 State Capitol
Denver, Colorado 802003-1792
Phone (303) 866-2471

March 25, 1996

Rov Ramer
Covernor

The Honorable Colorado House
of Represcntatives

Sixtieth General Assembly

Second Regular Session

Denver, CO 80202

Ladies and Gentlemen:

1 am returning to you House Bill 96-1291, “Concerning the Invalidity of Marriages
Betwecn Persons of the Same Scx”, which I vetoed today at _ / 1) Py, This
letter sets forth my reasoning for vetoing this bill.

I want the people of Colorado to clearly understand that my vecto does not mean that
samc scx marriages will be legal in Colorado. It does not mean that a church or anyone
else will be forced 1o perform or recognize same sex marriages. Colorado law is very
clear that marriage is reserved for the union of a man and a woman. That 1s our policy.
I support it. It does not change by my action today.

The expressed motive for this bill is to preserve the definition of marriage in Colorado
from the actions of Hawaii, which may some day extend marriage to includc persons of
the same sex. This issue may arise because, under the Full Faith and Credit Clause of
the U.S. Constitution, states honor and recognize certain actions of other states,
marriage being one of the most obvious examples.

However, HB 1291 does not adequately resolve this issue. Tn fact it raiscs, but does not
properly address, other important constitutional issues, including the possibility of
discrimination against gays and lesbians.

Three principles underlie my action today:

First, [ believe that marriage in Colorado should be reserved for the union of @ man and
woman. That is our current law and [ think it should remain our law. There is a long
standing, historic, cultural, religious and civil tradition for the institution of marriage.

Wec should continue that tradition, preserving the institution of mamabc for the union of
a man and 2 woman.

Second, I believe that decisions on this subject should be made by Coloradans and not
by people in other states. We should not permit our law to be altercd by the action of
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another state. We should take whalever appropriate steps may be nceessary 1o protect
our policy.

Third, T believe that those members of our society who join in a long-term, committed
relationship with a person of the same sex should be acknowledged as fellow human
beings and fellow citizens. 1 believe, for example, that they should have access Lo each
other in a hospital room when one partner is dying. We need a discussion on how our
law should evolve to give stability and protection to their relationship in situations like
this,

I believe thesc principles arc sharcd by most Coloradans. What are we 10 do whien we
look across the church congregation, our scrvice clubs, or our workplace and se¢ a gay
or lesbian person, a human heing who wants to live his or her life in the most
responsible and caring way possible, and commits 1o sharing lite with a person of the
same sex? What arc we to say as a society about that relationship? Do we condemn
them? Shouldn’t they bc ablc to live their lives to the fullest, in a responsible and caring

way?

Thesc arc the questions 1 am putting on the table. They don’t readily lead to simple or
bumper sticker solutions, but life 1s not always simple, and complex problems arc rarcly
solved by bumper sticker slogans.

It is one thing to believe — as 1 do - that marriage is for the union of a man and woman.
Tt is quite another to belicve that committed same sex relationships do not exist and
should not be recognized by society. We cannot prohibit or ban these relationships, and
we shouldn’t use our law to attempt to do so.

Let’s find out how we can live together with our differences, rather than divide over the
issue of sexual orientation. '

I’m making this simple appeal to the Lcgislaturc and the people of Colorado: let’s come
to terms with this issue, as elected officials, as friends, as ncighbors, as members of a
community, as members of a church, as Coloradans.

There is a right way to procced, and a wrong way. Therc is a unifying way, and a
divisive way. There is a thoughtful way, and a simplistic way.

I believe HB 1291 fails on all these counts.
HB 1291 does not adequately do the job. 1 know some support this bill because they

helieve it deals with the constitutional issues raised by the courts in Hawaii. Some
support it because they view it as a re-attirmation of our traditional structure of
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marriage. But let’s be honest: some support this bill because it is a way 1o single out
and condemn the lilestyle of gay and lesbian people.

Regardless of motivation, the bill 1 have before me now is simplistic and divisive. It i3
simplistic because it ignores important legal and constitutional questions and addresses
only one part of the issue. It is divisive because it singles out a group of Coloradans for
condemnation, equating thcir relationships with incest and bigamy. That is hurtful, and
it is counter to Colorado’s rich tradition of tolerance and freedom.

We can be pro-family, without being unfair to gay and lesbian peoplc.

We can re-affirm our commitment to marriage between a man and 2 woman without
condemning those who have different relationships.

The proponents of this bill say they want to ensure that same sex marriages from Hawaii
or some other state are not recognized in Colorado under the Full Faith and Credit
Clausc of the U.S. Constitution. But the way the bill is drafted is to ban same sex
marriages in the “prohibited marriages’™ section of our marriage statute, alongside
bigamy and incest. This is mean-spirited and unnccessary. We do not need to forbid or
“ban” same sex relationships to protect oursclves under the Full Faith and Credit
Clause. Moreover, structuring legislation this way may invite lawsuits against
Colorado based on discrimination and the Equal Protection Clause

In fact, 1 am not entirely convinced we need any new statutory language. Colorado law
already clearly states that marnage is between a man and a woman, But if some belicve
we need to reaffirm and strengthen our current law to make it absolutely clear that
marriage is between 4 man and a woman, we can do just that, To preserve our law as it
is, the Full Faith and Credit Clause only requircs us to indicate that our “strong public
policy” is that marriage is between a man and a woman. To strengthen that posture, we
may want to speéify that conflicting out-of-statc marriages will not be recognized as
against this public policy.

I would sign legistation that does two things; (1) States that “It is the strong public
policy of Colorado that marriage shall only be between a man and a woman. 1t is the
policy of Colorado only to recognize marriages from other states that are between a
man and a woman.” This will give us more than enough protection against a Full Faith
and Credit challenge from Ilawaii or any other state. And 1t does so with language that
is constructive and not discriminatory.

(2) The second change [ would require before I sign legislation is languagc based on an
amendment introduced by State Senator Dottie Wham, which would provide a
commission to review and evaluate the legal and policy issues involved in recogmzing
same-sex relationships. This commission, which would be composed of members
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appointed by the Legislature and mysclf, would report back to Colorado on its findings
by a datc certain. 1 am open to working with the Legislature on when such a report
would be issued.

Why do [ think a commission is important? Because this is a serious issue, and it
requires a thoughtful-and thorough debate. We have not vet had such a debate. We
must comc together as a community to have a rational discussion about thesc issues and
attempt to find some common ground upon which we can agree.

Send me a bill with the two changes I've outlined and I will sign it. The approach 1
have outlined will strengthen our legal posturc against challenges under the Full Faith
and Credit clause and other constitutional challenges. Most important of all, it will
allow us to act on reason and not out of fear. That is in the best tradition of Colorado
and our people. It is an approach that will unite, and not divide us.

Sincerely,

Roy Rom?/'

Governor



THE WHITE HOUSE
WASHINGTON

March 28, 1996

MEMORANDUM FOR THE PRESIDENT

FROM: KATH WALLMA
TY TO THE PRESIDENT

SUBJECT: GAY MARRIAGE

In the event that you are asked about gay marriage at tomorrow morning's coffee,
Jack Quinn recommends that you respond along the following lines. These talking points
were prepared with input from Marsha Scott.

-- The institutions of traditional marriage and family face tremendous pressures in
today's society. We must do everything we can to support and strengthen
these institutions. I have previously said that I do not personally support same-
sex marriages.

-- [ am aware that many communities and institutions are considering ways,
outside the context of traditional marriage, to address issues relating to same-
sex partnerships, including whether certain basic benefits can be provided to
same-sex partners. The challenge in addressing these issues is to remain
sensitive to the traditional values of our communities while preserving the
fundamental right to live free from unjustified discrimination.

- In our country's history we have, for good reason, looked first to state and
local governments, as well as the private sector, to consider issues like these
involving community values and matters of conscience. I believe that issues
relating to same-sex partnerships continue to be best resolved at this level of
civil discourse.
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The institutions of traditional marriage and family face tremendous pressures in
today's society. We must do everything we can to support and strengthen these institutions.
[ have previously said that I do not personally support same-sex marriages.

T am aware that many communities and institutions are considering ways, outside the
context of traditional marriage, to address issues relati same-sex partnerships, including
whether certain basic benefits can be provided to sameé¥sexgpartners. The challenge in /
addressing these issues is to remain sensitive to the traditional values of our communities
while preserving the fundamental right to live free from unjustified discrimination.

In our country's history we have, for good reason, looked first to state and local
governments, as well as the private sector, to consider issues like these involving community
values and matters of conscience. I believe that issues relating to same-sex partnerships
continue to be best resolved at this level of civil discourse.



