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[’'m writing you today as the Director of the ACLU’s Lesbian end Gay Rights Project and
its ATDS Project to ask you to consider a yeir end gifl to help support our work.

-Right now, the ACLU with guidance from the Projects is involved in 118 lesbian and gay
nghlb and AIDS/HIV lawsuits across the country. Each of these cascs involve at the least, a
serious threat to, the most fundamental rights of an individual or a tamily. Some involve threats
 every single Amcmdn who is a.lesbian, a gay man, a blsexual or 4 person wnth HIV.

The Projects, because they are part of the ACLU, are uniquely able to bandle these kinds
of cases. The ACLL has offices in every state. In many parts of the United Stales, the ACLU
is the first place -- sometimes the only place -- to which a lesbian, a gay man or a person with
HIV can turn for help. Moreover, the ACLU has a 75 year history of defending civil rights and
civil liberties wherever and whenever they come under attack, giving it both matchless expericnce
and a singular perspective on how the struggles of lesbians, gay men and people with HIV mesh
with other battlcs for basic rights.

We’ve just compléted "dockets” which summarize these casesT I'want lo point out some
of the highlights of these dockets, but first T want to mention how important the support of
individuals like you is to us. The Projects must raisc virtually all of their operating budgets
through earmarked contributions from individuals and foundations. Wc¢ cannot rcly heavily on
foundations, as many "mainstream” non-profit groups do, becausc only a very small number of
them will even consider a grant request for lesbian and gay and AlDS-related work. This may
help. drive home the point that T am compelled to make at this crucial (ime of Lhe year the
support we receive from individuals like you is abqolutcly v1ta] """

~Let me-take:a - few moments L vulline 4 few of the key areas ddd:essed by the cases

after reading thxs you would 11kc to havc a copy of c1thcr dockct or both, plcase 5cnd the
enclosed card back to us in the envelope provnded and we’ll send them to you '

Nadine Strrossen Fresiaent Ira Glasser Exccutive Dirccior Kenncth B. Clark Chair. National Advisory Council James c Celaway Treasurer <SG - @
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Anti-Lesbian and Gay Ballot Initiatives

As you probably know, the case challenging Colorado's notorious Amendment 2 was
argucd before the Supreme Court on October 10. The Project was co-counsel on this casc and
either wrote or supervised the drafting of crucial "friend of the court" briefs now being reviewed
by the high Court.

As in Colorado, where we helped lead the fight in filing suit and educating the press,
civic groups, and others about the true nature of that dreadful initiative, the ACLU and the
Leshian and Gay Rights Project have been working in recent months, as we did in Idaho in 1994,
to prepare challenges to a new anti-gay initiative in Maine. Thankfully, both the Idaho and
Maine initiatives were defeated by the voters. But our prep work wus hardly in vain. The
experiences we have while building coalitions with other legal and civil rights groups, developing
strategy, discussing the issues with press people, and shaping our arguments to counter most
cffectively the latest initiative always makes us better prepared for the next time. It was at any
rate cssential because thc Projects would have to have been ready to file suit immediatcly had
either initiative passed. Fighting anti-gay initiatives is becoming routine for the Project and for

~the ACLU affiliates. The Oregon. ACLU, for example, has filed more than 24 lawsuits in
response to every 1mt1at1ve that has been passcd in that state. The Idaho, Maine, and’ Washmgton
affiliates have played cnncal rolcs in campaxgns to keep mmanveq from thexr states ‘ballots or
to dcfeut them at the polls. )

We expect a de-clsxon in the Colorado case by spring, 1996. If the Supreme Court agrees
that Amendment 2 is unconstitutional, the decision will apply everywhere in the pation and will
make it virtually impossible for right wing extremists to use this kind of "anti civil rights" ballot
initiative against us again. But wc must stay alert. The Maine initiative was written to make it
look like it was not targeted at lesbians and gay men. It didn’t fool the voters, and we had
already developed new legal approaches for a challenge. I have no doubt that the radical right
will continue to attack us, using other types of imtiatives when they can.

Lesbian and Gay Families

The national Project and the Virginia ACLU affiliate jointly represent Sharon Bottoms.
‘As you will recall, Sharon’s own mother succcssfully sued for custody of Sharon’s son by
claiming that because Sharon was living with another woman, she was an unfit mother. Although
the Virginia Supreme court agreed with Sharon’s mother, we remain hopcful that we will succeed
in reuniting Sharon. and her young son, and are we working toward that goal in lower courts

The National Project and the state ACLU affiliates also continue to file briefs on behalf
of leshians and gay men who become embroiled in more conventional custody battles with former
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spouses. We have both litigated against and lobbied to repeal policics which forbid lesbians and
gay men from adopting or becoming foster parents. On a more positive note, we have also filed
bricfs in cases brought to establish full legal recognition of leshian and gay co-parents--the
partners of lesbians and gay men who are biological parents. Just this month, appeals courts in
both New York and New Jersey approved of these “sccond parent” adoptions.

Civil Rights, Employmenf and Discrimination

. Following in the tradition. it established .with its briefing books on: haw to-fight. anti-gay -
initiatives, how to set up and defend needle exchange and harm reduction programs, and how to
use the Americans with Disabilities Act to defend people with HIV, the Project has developed
a new book designed to show aclivists how to pass local civil rights laws banning discrimination
based an sexual orientation, and local domestic partnership policies. The book, called “Try This
At Home," is a step-by-step do it yomself guide. It will be published by the New Press in
March, 1996

In addition to encouragmg ‘the passage of local civil rights laws, the Pro_]ect contmuc% to
~ lobby for passage of a national civil rights law, and ACLU’ “affiliatest arouisd the country lobby
for state laws, with some recent successes. And both the Pro;ect and the: affiliates continue to
“defend gay’ nghts laws from attack by the militant right. ' Aod of course we contmue to represent
lesbians and gay men who are denied jobs, promotions, or are otherwise treated uncqually in thc
workplace. For example, the Lesbian and Gay Rights Projcct represents Robin Shahar, who ay
you will recall lost her brand new job in the Georgia Attorney General’s office because it was
" learned just prior to her reporting for her first day of work that she and her lover, another
woman, had participatcd in a wedding ceremony to solemnize their relationship as a couple. The
federal district court in Atlanta riled against Robin and we have appealed. Ms. Shahar’s suit is
against Michael Bowers, the man who detended Georgia’s sodomy law in the infamous Bowers
v. Hardwick. The ACLU of Georgia, with assistance from the Project, is once again challenging
- Georgid's sodoiiiy law, (hi§ time under the Georgia State” constitwtton. - Fhat-case: was -argued
before the Georgia Supreme Court in October. As you can see from the Lesbian and Gay nghts
Docket, repeal of Sodomy laws remains an important priority for us.

HIV/AIDS-Related Discrimination

: In 1994, the ACLU"s Nutional AIDS Project won the very first lawsuit in the country 10
“ensure that the Americans with Disabilities Act (ADA) prevents doctors and hospitals from
~ refusing trcatmenit to persons with HIV/AIDS. [t was a landmark casa and ‘it resulted in a major
financial award to our-plaintiff. We consider open access to treatment to'be a critical issue, and
ACLU affiliates across the country are involved in numerous cases designed to challenge doctors
and health carc workers which refuse to treat pcople with IIIV. Our AIDS Project and state
aftiliates are also challenging the exclusion of HIV disease from insurance plans and state-run
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risk pools. or unreasonable limitations some of these have set on coverage when the insured is
known to be HIV positive.

In addition the Project and affiliates are currently involved in cases dealing with:

o restrictions on the content of AIDS-educational materials and on the right of
individuals and groups to distribute condoms; :
. O mandatory testing for the HIV virus and a person’s right to conﬁdenuahty
‘regarding his or her HIV test resnlts;

o cmployment discrimination against health caro workers who are HIV positive;

o the availability of medications for persons with HIV disease;

o the rights of individuals and groups to operate needle exchangc programs designed
to limit the spread of HIV among [V drug users;

0 the quarantine and isolation of HIV infected persons;

o and the rights of children and young people wrth HIV to attend school with others
m thexr age groups

. Effons m each area arc descnbcd in the AIDS Docket '

el gt

' mns und Gav Men m 'the Mihtary

“The ACLU Lesbian and Gay nghts PwJect remaing a leadcr in the effort to remove the
ban that the military has placed on leshians and gay men who want to serve the United States as
members of the military. Last year the Project and Lambda Legal Defense filed one of the most

" important cases in our shared histories -- a suit in Brooklym, New York challenging the
government’s "don’t ask, don’t tell" policy on constitutional grounds (Able v. 11.8.). Earlier this
year I made the closing argument afier a full trial on the policy in federal District Court. To put
it plainly: our argument is that, when all is said and done, the only reason for the policy is the
fear that heterosexual soldiers and sailors are so nervous about being around lesbians and gay
men that if thc gay people they serve with arc identificd, the heterosexwals will disrupt the
military. But, we say, if the constitution forbids anything, it is discrimination against ove group
of Americans because another group doesn’t like them. The federal judge agreed, and expressed
doubt that heternsexuals in the military are as intolerant as their superiors seem to think. The
government, of course, appealed. The brieting is closed, and that case is awaiting oral argument.

Also awaiting argument is our challenge to the conduct portion of the policy, now
pending before a federal appeals court in California. There, we say that the constitution forbids
double standards for sexual conduct. All soldiers and sallors should be governed by one set of
rules. Recently argued and awaiting decision is our suit on behalf of law students at the
University of Connecticut, asking that military recruiters be barred from campus as long as the
policy is in effect. At the same time, ACLU state affiliates are representing lesbian and gay



01/23/98 18:19 T202 219 7971 DOL OSEC gjuue

Page § . ' December 12, 1995

service niembers across the. country.

Ultimately, all of these cases involve the most basic freedom which our system was
designed to protect--the freedom to be who you are. No organization stands for that most basic
(reedom as steadfastly as the ACLU, the senior civil liberties organization in America, now
celebrating its 75th year. The presence of the ACLLI in our cases and on our issues helps judges,
legislators and ordinary people connect the modém day struggle for lesbian and gay rights and
the rights of those with HIV to the historie struggles of disenfranchised minorities in America.
The ACLU's traditional insistence on constitutional principle above pelitical cxpedicncy gives
our voice a special credibility when we say that the libertics of lesbians, gay men and people with
HIV are every hit as critical to our integrity as a society as the liberties of political minorities,
now sometimes taken for granted, that brought the ACL1J into being in 1920.

To [ulfill the unique role the ACLU has, the Projects must look to those who appreciate
their work and who care enough to support it. I hope that you will want to become one of the
individuals who makes this work possible. The dockets show. that the ACLU has the largest
caseload it has ever had because the need for our work bas never been greater. I am convinced
that, taking the long perspective, we are winning this battle, that our opponents think that as well,
and that is one of the réasons why they have so intensificd their attacks on us. It is eritical now

_that we meet every one of their efforts, and respond with like intengity if not mare. Please
«consider. joining us as a donor. We need your help and a gift at any level would be deeply
appreciated. If il is possible for you, we would like you to consider joining one of our major
donor groups, the FRIENDS (who give $1.000 and above) and the ASSOCIATES (who give
$500 and abovc). But cvery contribution is important to us; any gift you can send will be
meaningful to us.

"I am about to mark the end of my first year as Director of the Projects, following Bill
Rubenstein and Projects founder Nan Hunter. It has been an exciting ycar, to say the very least.
I would be deeply grateful if you’d join our efforts.
With best wishes from.all of us for the holidays ahcad.

Sincerely,

. "",’d:—""?é,_-z.-_,,.; -

"5-‘=~—'_’_.=._=-—...

Matt Coles
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Lesbians and gay men are on the verge of a tremendous
legal victory: winning the freedom to marry. Through a
landmark case underway in Hawaii, the doors to civil
marriage soon may open for gay people around the
country, allowing same-sex couples to share in all the
responsibilities and benefits that married couples currently
enjoy.

The Plaintiffs

In 1991, three couples—two lesbian, one gay— brought
alawsuit challenging the state government’s denial of their
application for marriage licenses.

The Preliminary Ruling

In May 1993, the Hawau Supreme Court ruled that the
state's refusal to tssue marriage licenses to same-sex couples
appears to violate the equal protection guarantee of the
state constitution prohibiting discrimination based on
gender. (Baehr v. Lewin)

The Court held that the “different-sex” restriction on
marriage may amount to unconstitutional sex discrimi-
nation, much as the “same-race” restriction on marriage
was racially discriminatory. (It was only in 1967 that laws
barring interracial marriages were finally struck down.)

“Compelling” Interest Standard

Sending the case back to the trial court, the Hawan
Supreme Court directed that the government would have
to demonstrate a “compelling” state interest advanced by
the restriction, or stop discriminating. If the state fails o
show a compelling interest, it must permit same-sex couples
to exercise their constitutional freedom to marry.

The State’s Response

In June 1994, reacting to the Court’s decision, the state
legislature passed a law- reaffirming 1ts desire 1o
discriminate, asserting—as the sole “compelling” reason for
the same-sex restrictiong—that marriage is “intended for the
propagation of the human race by man-woman units.”
Most legal experts agree, however, that this 1s not a
“compelling,” let alone logical reason for refusing to allow
same-sex couples to marry.

Under standards set forth by the U.S. Supreme Court,
commitment and choice—not procreation—are the basis
for civil marriage rights. After all, many non-gay couples
who choose to marry are past childbearing age or infertile,
or simply choose not to have children, while many gay and
lesbian couples do parent and raise children.

Next Trial Date
The case 1s fully on track in the lower court. Honolulu

9/95

Lambda Legal Defense and Education Fund, Inc.

Marriage Project: Background

attorney Dan Foley and Evan Wolfson of Lambda Legal
Defense & Education Fund, cocounsel for the couples,
expect a trial in July 1996, with a final decision from the
state Supreme Court likely by 1997.

National Implications

Common sense, consututional doctrines, and legal
precedent suggest that when marriages are lawfully
performed in Hawaii, they will have to be recognized by
other states. The U.S. Constitution requires every state to
give “Full Faith and Credit” to the “public acts, records
and judicial proceedings of every other state”—which
means that marriages performed in one state must be
honored by other states.

But even apart from any constitutional imperative, states
traditionally honor the rights and privileges accorded by
sister states.

It 1s expected, however, that the radical right will work
to carve out a “gay and lesbian exception” to that general
trend, attempting to slant public debate so as to deny home
state recognition and benefits to same-sex couples who
return from Hawail married.

Why Marriage?

Many same-sex couples share the same responsibilities
and commitment as married couples. However, nowhere
in the United States do they receive the same recognition
or benefits as married couples. In fact, they face massive
discrimination.

For example, lesbians and gay men who have been their
partner’s primary caretaker are often turned away at the
hospital when there has been an accident or illness, are
refused “family” health coverage, Social Security, and
nheritance benefits; and are even denied protection if the
relationship should end.

Sometimes they see their children taken away, or their
role as parents denied. Regardless of the fact that they have
taken responsibility for their partner’s well-being, both
economically and emotionally, their legal status is, at best,
that of a roommate. Same-sex couples are denied the
emotional and social support and security marriage
provides for so many.

“Traditionally,” marriage has been defined as only a
union between people of the same race or religion, or as a
union in which wives were the property of their husbands.
That changed. Same-sex couples are the only ones now
denied the freedom to marry. The case in Hawaii and the
work nationwide to defend against backlash may change
that—for the betterment of all.

Marriage Project - 666 Broadway, Suite 1200 - New York, NY . (212) 995-8585 . (212) 995-2306 fax
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Lambda Legal Defense and Education Fund, Inc.
Fact Sheet: Description of Organization

Lambda Legal Defense and Education Fund i$ a national organization committed to achieving full recognition
of the civil rights of lesbians, gay men, and people with HIV through impact litigation, education and public
policy work. Headquartered in New York, and with offices in Los Angeles and Chicago, LLambda has national
and regional expertise in all aspects of sexual orientation and HIV-related policy and law.

Founded in 1973, Lambda is the nation’s oldest and largest legal organization working to secure equal rights for
lesbians and gay men. Since 1984, when it brought and won the country’s very first HIV-related discrimination
suit, Lambda has been in the forefront of the battle to protect the civil rights of people with HIV and AIDS.

With nearly 50 cases across the country, Lambda’s work involves virtually every area of concern to lesbians,
gay men, and people with HIV. This includes discrimination in employment, housing, and the military; AIDS
and HIV-related policy and health care reform; parenting and relationships issues; challenging anti-gay ballot
initiatives and sodomy laws; and immigration. Below are some of Lambda’s current efforts. '

» AIDS Project. People with HIV continue to face tremendous discrimination and lack adequate civil rights
protection. By combining policy analysis, education and precedent-setting ligation, Lambda’s AIDS Project plays
a unique role in the AIDS advocacy community. The AIDS Project continues to identify areas of unmet need,
and to advocate vigorously for the rights of people with HIV and their access to sound health care.

» Anti-gay Initiatives Project. The radical right is attempting to write gay people out of state and local
constitutions through anti-gay ballot initiatives. These measures attempt to repeal laws protecting lesbians and
gay men from discrimination, and prevent law makers from passing any such laws in the future. Working in
coalition with a broad range of local activists, Lambda seeks to prevent anti-gay initiatives from reaching the
ballot, as well as to challenge these measures in court whenever they pass.

Employment Discrimination. Of the thousands of inquiries received each year by Lambda, the largest number
involve employment discrimination. Statewide protection against workplace discrimination can be found in only
eight states; in the rest of the country, employees who are fired for being gay are not likely to find legal
recourse, unless they happen to live in a locality with a municipal ordinance. Lambda’s docket includes several
test cases that seek to advance legal protections against employment discrimination.

Family Relationships Project. Lesbian and gay families are denied many of the rights afforded to non-gay
families. From adoption and custody, to guardianship and inheritance rights, Lambda is spearheading several
efforts that seek not only to secure the rights of gay people and their families, but also to expand the definition
of “family” to reflect the greater diversity of American lives.

The Marriage Project. Although many lesbian and gay couples share in the same responsibilities as married
couples, nowhere in this country do they share in the same rights and benefits atforded to married couptes.
Following the landmark preliminary ruling in the Hawaii marnage case, Lambda initiated the Marriage Project in
1994 1o coordinate the legal and political groundwork for winning and keeping the right to marry.

Military Ban. For over 20 years, Lambda has been challenging the military's discriminatory policy against lesbian
and gay men. Lambda is currently involved in several high-profile lawsuits against the military’s ban on gay
servicemembers, including an unprecedented challenge to the so-called “Don’t Ask, Don’t Tell” policy. (9/95)

‘T Press Contact: Public Information Officer, (212) 995-8585

National Office - 666 Broadway, Suite 1200 . New York, NY . (212) 995-8585 - (212) 995-2306 fax
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Lambda Legal Defense and Education Fund, Inc.

Anti-Gay Initiatives Project: Colorado’s Amendment 2

Statement of Suzanne B. Goldberg,
Staff Attorney at Lambda Legal Defense and Education Fund

Background on Romer v. Evans (No. 94-1039)

The substance of Amendment 2 is only one
sentence long but its consequences for the democratic
process in the United States are severe. In a nutshell,
Amcndment 2 would ban all government entitics in
Colorado from passing any law or policy to prohibit
discrimination against lesbians, gay men and bisexu-
als, no matter what the circumstance nor how great the
need. [t erccts this special barrier for lesbians and gay
men—and them alone.  In doing so, Amendment 2
changes the rules of the political process uniquely for
these citizens by altering the way tn which they can
gain protection from discrimination.

Why do we say this changes the rules of the game
for gay pcople? Under Amendment 2, most Colora-
dans retain their ability to seek anti-discrimination
protection from government. 1f they can convince the
legislature, an agency head, or some other government
body that they nced anti-discrimination protections,
laws and policics can be passed to put those
protections in place. For example, clderly citizens or
veterans or cven lefi-handed people could lobby
government 1o sccure protection against discrimination
bascd on age, vetcran-status or “handedness.”

In contrast, under Amendment 2, gay people can
go to the legislature secking necessary protections but
the legislature will be powerless to act.  Instead,
lesbians and gay men must first have the state’s
constitution amended to restore their cqual citizenship
rights before government could prohibit discrimination
against them. In other words, under Amendment 2,
gay pcople must follow a different and much more
burdensome set of rules, imposed on them alone, to
scek the same protection which all others can scek by
following the ordinary political process.

In eftect, the doors to government protection arc
firmly shut and declared oft-limits to lesbians and gay
mcn under Amendment 2.

As you can sce, the casc 1s not about whether laws
protecting gay people from discrimination are good or
bad, although it docs highlight the need for civil nghts
laws prohibiting scxual orientation discriminatton.

Instead, 1t is about whether gay pcople should be
forced into a different and virtually insurmountablc
political process because they are politically unpopu-
lar. The key flaw of Amendment 2 is that the amend-
ment actually changes the structure of government to
put gay people on a different and lesser footing than all
others in the political process—it changes the political
playing field to disadvantage lesbians, gay men, and
bisexuals—and that is why every court to consider it
has declared it unconstitutional. '

In our constitutional democracy, there is no right
morc fundamental than the right of all citizens to
participate in the political process by the same rules.
By overriding this fundamental right, Amendment 2
blatantly defies our constitution's guarantee of equal
protection of the laws to all.

Legal Arguments and Consequences

Our primary legal argument is that Amendment 2
violates the Fourteenth Amendment’s Equal Protection
Clause, which guarantccs all citizens the fundamental
night to participate in the political process on an equal
footing with others.  Although Amendment 2 docs not
bar gay people from the voting booth, the right to cast
a vole 1s a hollow right 1if government 1s barred from

acting on the voter's behalf because of who that voter
1.

Indeed, the Court has recognized in numerous
cascs that the constitution guarantees meaningful and
cffective participation in the political process, not just
the right to pull a lever at the ballot box. Amendment
2 creates a special barrier to cqual participation which
1s precisely what the constitution forbids.

Our related argument is that the amendment lacks
cven a rational basis because none of the explanations
offercd by the state of Colorado—which range from
saving money to “promoting the physical and psycho-
logical well-being of Colorado’s children”— illustrate
why lesbians, gay men and biscxuals arc singled out
and forced onto a separate political playing ficld to
bear the burden of achicving these government goals.

National Office - 666 Broadway, Suite 1200 - New York, NY . (212) 995-8585 - (212) 995-2306 fax



Lambda/Colorado’'s Amendment 2-Statement and Background

Under cither theory, invalidation of Amendment 2
will be an important victory for lesbian, gay and all
other Americans. The Court will have the opportunity
to make clear that every citizen has an cqual right of
access to the political process and that the fundamental
rights of a minority cannot be subjected 1o the whims
of the majority.

Likewise, were the Court to disrcgard the grave
danger to our democratic process posed by Amend-
ment 2 and permit it to stand, it would—for the first
time 1n many decades—give a judicial seal to unequal
citizenship rights.

Broad impact of Amendment 2

A wide range of groups rccognize this danger. A
powerful array of civil rights organizations, including
the legal defense and education funds representing the
NAACP, NOW, Pucrto Ricans, Mcxican Americans
and Asian Amencans all filed amicus briefs in support
of the respondents, Amendment 2's challengers. They
were joined by, among others, the Japanese American
Citizens Leaguc, Nauonal Council of La Raza, the
Women's Legal Defensc Fund and Pcople for the
American Way,

In addition, seven states and eleven cities filed
amicus briefs also recognizing the widespread conse-
quences for civil rights posed by Amendment 2, as did
thc Amcrican Bar Association, the National Bar
Association and cighteen state and local bar associa-
tions from Kansas to Vermont to Arizona and Minne-
sota.

Underlying Goal of Amendment 2

Although there is no doubt that Amendment 2's
promoters sought to take advantage of popular anti-
gay scntiment, 1t is equally clcar that the amendment
also aims to undermine, and ultimately to devastate the
framework of civil rights protections in the United
States.

Amecndment 2, like many of the other anti-gay.

nitiatives nationwide, was promoted with the rhetoric
“no special rights.™ This rhetoric suggested that the
state’s few cxisting laws against sexual orientation
discrimination provide “spccial rights” to gay people
rather than providing the basic rnight to all to be free of
discrimination, which they in fact provide.

By cquating civil rights with “special rights,”
promotcrs of anti-gay amendments appeal to the notion

Page 2 of 3

that no one group “descrves” something special from
government that others do not have. It is then a short
step in this equation for voters to conclude that no onc
descrves civil rights because no onc deserves “special
rights.”  After hcaring endless renditions of the
“special rights” theme, many Americans are surprised
to Jearn that being fired because you are gay or lesbian
1s not prohibited 1n most jurisdictions.

Of course, this rhetoric is familar from the 1960's
opposition to the race-related civil rights movement.
Likewise, the device of Amendment 2 closely parallels
amendments of 30 ycars ago that sought to change the
rules of the political process for those secking protec-
tion against race discrimination.

Indeed, in 1969, the Court struck down a charter
amendment in Akron, Ohio that imposced special rules
making 1t harder for the Akron City Council to pro-
hibit discrimunation based on race, religion and ances-
try. In that case, Hunter v. Erickson, the Court held
that the state may no more make it harder for govern-
ment to act on a particular group’s behalf than it may
dilute any person’'s votec or give any group
disproportionatcly small representation,

Here, lesbians, gay men and biscxuals had
achieved very himited political success in Colorado.
Three citics had passed laws forbidding scxual orienta-
tion discrimination and a few other non-discrimination
policies and laws were i place at the state and local
level.

This is similar to the status of many of the nine
states targeted with Amendment 2-type initiatives in
1994 (including Washington, Oregon, 1daho, Nevada,
Arizona, Michigan, Missouri, Florida, and Maine).
Although only two made 1t on to the ballot and nonc
passed at the statewide level (local anti-gay amend-
ments passed 1 Oregon and Alachua County, Fla)),
similar mcasures have alrcady been introduced for
upcoming clections  Mainc will vote on its anti-gay
measurc this November, and Amendment 2-like
mcasurcs have been proposed for 1996 ballots so far
in Washington, Orcgon and Idaho.

Also, just a ycar after Amendment 2 passed,
Cincinnati voters passed a virtually identical amend-
ment to their city charier. We have been litigating a
challenge to that amendment since clection day 1993
Although the Cincinnati measure, known as Issue 3,
was declared unconstitutional by a federal district
court, a Federal Court of Appeals for the Sixth circuit
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overturned that ruling last May. Our petition for a writ
of certiorart is currently pending before the Court. We
have asked the Court cither to grant review or, at least,
to hold the case pending its resolution of this casc,
Romer v, Evans.

In sum, rather than engage in open debate and a
fair fight about the merit—or lack of merit—of laws
prohibiting scxual orientation discrimination, oppo-
nents of these laws decided to create a sledgehammer

Page 3 of 3

choice but to file suit. Mecasures ke Amendment 2
cannot be permitted to isolate the nation's minoritics
from their government.

Simply put, Amendment 2 rewrites the rules of the
the democratic process by singling out onc group of
citizens for lesser political rights. By rigging the
process in this way, Amendment 2 dramatically alters
the meaning of citizenship in the United States, and
threatens the deepest foundations of our democratic

in the form of Amendment 2 1o shatter existing govern-
ment structures. In defensc of the Constitution and the
basic principles of American government, we had no

process and the American vision of cquality for all.

Chronology of Legal Challenge to Amendment 2:

In November 1992, voters in Colorado approved Amendment 2, the nation’s first and only state-wide anti-gay
initiative to have passed. Immediately thereafter, Lambda Legal Defense and Education Fund, the American Civil
Libertics Union, and a coalition of Colorado attorneys sought a preliminary injunction 10 stop the measure from
taking cffect. After a four-day hearing in January 1993, Denver District Court Judge Jeffery Bayless issued a
preliminary injunction ordering Governor Roy Romer not to enforce the measure. The state appealed the ruhing
directly to the Colorado Supreme Court, as this casc involved a dirccet state constitutional question.

[n July 1993, the Colorado Supreme Court upheld the district court’s preliminary injunction, finding that
Amendment 2 appeared to infringe on the fundamental rights of lesbian, gay and bisexual Coloradans to participate
cqually in the political process. It sent the case back to the trial court for a ruling on whether the state had a
“compelling” government interest to justify Amendment 2's discrimination. The state then appealed 1o the Uniled
States Supreme Court, which denied the petition.

Following a mine-day trial in October 1993, Denver District Judge Jeffrey Bayless ruled in December 1993
that Amendment 2 1s unconstitutional for violating the fundamental rights gay people to have an cqual access to
the political process, and made his tnjunction permanent. The Colorado Supreme Court affirmed on October 11|
1994, finding again that nonc of the statc’s proffered interest justified the amendment’s discriminatory aim. The
Colorado state attorney general again petitioned the U.S. Supreme Court to grant review of the casc

On February 21, 1995, the U.S. Supreme Court agreed to review the case, sctting the stage for its first ruling
on a lesbran and gay civil rights case in a decade. Oral argument before the Supreme Court is scheduled for October
10, 1995,
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Implications of the U.S.
Supreme Court ruling in the

St. Patrick’s Day Parade case
by Beatrice Dobrn

n June, the Unired States Supreme Court ruled that sponsors of

Boston’s combined Evacuation Day and St. Patrick’s Day

celebration are free to exclude a contingent of lesbian and gay
celebrants — or indeed anyone — from marching with them in their
parade. Of course, the outcome of this case is unfortunate in thac it
contributes to the invisibility of leshians and gay men. We are a part of
every community celebration and many of our struggles would benefic if
that fact were better known.

Fortunately. the decision does not create the sweeping Firse
Amendment right to discriminate that some of our opponents would like
to see. Indeed, there are elemenrs of the opinion that bode well for the
rights of lesbians and gay men, where a parade — with its unique
relationship to free expression — is not at
issue. In additton, the court treats sexual orien-
tation issues in a remarkably sensitive way,
showing how far we've come in little more
than a decade since the Court’s last major
ruling on a gay topic in Bowers v. Hardwick.

For example, the Court recognized that
identifying publicly as lesbian or gay is a state-
ment of identity that, contextually, may also be
a political statement challenging a history of
nonacceptance. As Justice Souter wrote, “a con-

tingent marching behind the organization’s ban-

ner would at least bear witness to the fact thar 1995 Likerty Awards Recipients and Presenters: Rahhbi
some Irish are gay, lesbian, or bisexual, and the Sharon Kleinbaum, Arthur Leonard, Henry van Ameringen,
George C. Wolle, Judith Peabody, Richard Feldman, Roberta
Achtenbery, and Kathy Spahn. See story on page 8.

presence of the organized marchers would sug-
gest their view that people of their sexual orien-
tations have as much claim to unqualified social acceptance as heterosexuals
and indeed as members of parade units organized around other identifying
characeeristics.” This “message” derives less from anything that a contingent
of lesbian and gay marchers actually say than from our society’s history of
indoctrinating individuals to believe that a lesbian or gay sexual orientation
ts something to be ashamed of, and therefore is best hidden.

While private parade organizers may have the right w exclude this or
any other message, we must now move on to assure that the same isn’t true

of myriad other contexts in which lesbians and gay men are punished mere-

continued on page 7

The Importance of Olivia
by Par Logue

here is stll a distinctive importance to any victory for lesbian and

gay parents and families in 1995. Each victory defies the pernicious

stereotype that we cannot be rrusted with children or will harm
them in some way. These images persist, with fuel from our opponents,
because they are so deeply ingrained from the days before every repurable
study proved them wrong.

No one could mect “Olivia,” the daughter of our clients KM. and D.M.,
and wonder about the ability of her lesbian parents. This kid has spunk,
intellect, good humor, a healthy appetite, and many, many young friends.
She also has two mothers.

[n only the sccond appellate decision in the Midwest o consider the rights
of lesbian and gay couples to “second-parent adoptions,” the Appeliate Court of
lllinois ruled unanimously for our clients. The Ofivia decision is thus the law of
lllinois, joining favorable appellate decisions in Vermont, Massachusetts and
the District of Columbia, and trial court decisions from ncarly 20 other states.
{(Unfortunately, the Wisconsin Supreme Court
recently went the other way in a split decision.)

Thanks to little Olivia and her mothers, les-
bian and gay parents in Illinois can become
legally recognized for their very real role as sec-
ond parents to their partners’ biological or adop-
tive children. Olivia and her peers can now have
the emotional security of knowing their parental
ties are fully protected, and the financial security
of health insurance, inheritance. social security

nd other important rights and benefits. And,

forgan Guenwald

»

a

$ barring a legislative backlash, Olwia also defini-
tively secures the right of single lesbians and gay
men to adopt, and of gay or lesbian couples to
adopt together a foster child or children unrelat-
ed to either member of the couple.

Using the vehicle of second-parent adoprion to secure our families is not
a new idea, but, as with any family law issue, the right has o be secured on a
state-by-stare basis and sometimes judge-by-judge. In some states, there are
county judges who will allow the petitions and others who will automatically
refuse them. The security of our families should not depend on these arbi-
trary factors, but the reality is that they still do in many states.

In light of this, the nonjudgmental, tully rational approach of the Illinois
Appellate Court in Olfivia came as a breath of fresh air. The court did not
change its approach simply because the couples before it were lesbian. That is
all we ask. As this kind of treatment becomes the norm rather than the excep-

tion, especially in family law, we will be able to measure real progress. W

“An Ounce of Prevention,” by Catherine Hanssens, page 4
“News from the Marriage Project,” by Evan Wolfson, page 5

Moon Over Maui and Lambda Special Events, pages 9 & 10
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Kim Kirkley joins Lambda as new staff attorney, page 26
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Gay Kids Need the Heip of Antibias Laws

By Gabriel Rotello

T STARTED in the seventh grade when the
I other students began taunting Jamie Na-
bozny. Just little stuff at first: ““Faggot,”
they’d call him in the hallway. “Queer.” Jamie
appealed to the guidance counselor and principal
of his Ashland, Wis., school, but his tormentors
got only mild reprimands, if that, and things
soon escalated. Jamie began to be kicked and
punched in the halls.
One day, when a teacher left the classroom for
a moment, two hoys pulled him to the floor and
pretended to rape him while the rest of the class
looked on and laughed. When Jamie fled to the
principal’s office. he =ayvs he was told that since
he was obviously gay. he had to “expect this kind
of stuff to happen.™
It's not that Jamie had made any particular
announcement. Thig seventh-grader was no ac-
tivist wearing his sexual orientation on his sleeve;
he, like many gay and leshian kids, was simply
perceived to be homosexual. As the years went by,
the abuse got worse. Jamie says that he was rou-
tinely beaten and that when his parents protested
to school officials, they were told this was to be
expected. Boys will be boys. At one point, Jamie
says, he was urinated on. At another, he recalls,
even a teacher called him a “‘fag.”

Gabriel Rotello is a col-
wmnist for The Advocate,
a news magazine for the
national gay and lesbian
communidy.

Jamie eventually attempted suicide, thankf{ul-

ly without success, and finally dropped out of

school. But, as a young adult, he has decided to
fight back. With the help of the Lambda Legal
Defense and Education Fund, he is suing school
administrators for failing to stop the violent ha-
rassment directed against him.

Last month, his lawsuit wound its way into
the a federal appeals court, where observers are
hoping it will prove to be a landmark case.

Jamie’s lawsuit is-unique, but sadly his story
is not. Studies indicate that more than 90 per-
cent of leshian and gay vouth report having suf-
fered verbal abuse and harassment in school,

and more than a third report bema the victims of

antigay violence.

People who bhelieve that gavs and leshians
would be fine if they just shut up about their
sexual orientation and chdn t “flaunt™ it should

note that in most cases of teenage abuse, the
victims are not even out of the closet. Indeed, in
many cases, the victims have not even accepted
their own sexual orientation.

Anybody who cares about eliminating antigay
violence in our nation’s schools should hope that
Jamie’s lawsuit will set an important precedent.
But experts in child abuse say there are many
things parents and educators can do right now to
try to ease the pervasive climate of antigay ha-
rassment in the schools.

The first is to rewrite harassment and per-

sonnel policies to explicitly include sexual ori-

entation. Most schools already have rules that
forbid sexual harassment and abuse of racial,
ethnic and religious minorities. By failing to
extend the same protections to homosexuals,
we send a clear message that it’s still OK to

target gay and leshian kids.

Parents and teachers should also make up
their minds to intervene directly whenever they
hear students use words like fag and dyke and
sissy, the same way they do when kids use racial
slurs. And adults should teach children them-
selves to intervene when they see or hear ahuse
being directed at others, as well as teach kids the
skills they need to protect themselves.

Parents and teachers should also include ho-
mophobia in their discussions about bigotrv.
There’s nothing more alienating for a gay or les-

bian child than to hear an otherwise compas-

sionate adult call for fairness and mclusion. but
then pointedly include homosexuals out. Bigotry
i= had enough when it comes from higots,
Finallv, educators and parents need to make
clear that if a child comes to theny with problems
or questions concerning sexual orientation, they
will be understanding and gay-affirming. Most
cay and lesbian kids automatically assume that
their parents and teachers would despise and re-

ject them if their sceret came out, no matter how

open-minded the teacher or parent may be.
There’s no way to counter that impression, real-
ly, without being explicit.

In a sense, Jamie Nabozny is one of the lucky
ones. He survived to tell his story and fight back.
Many don’t — a federal study concluded that gay
and lesbian kids account for one third of all of
youth suicides. Such tragedies are often the re-
sult of the kind of harassment that was directed
against Jamie, harassment that’s played out ev-
ery day in school districts across the nation. Ulti-
mately, no court or lawsuit can stop that. Only
parents and educators and fellow students can.
One child at a time.
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Test Case Challenge to the Military’s Ban on Gays
Argued Before Federal Appeals Court in New York

FOR IMMEDIATE

RELEASE Contacts: Denny Lee (ACLU), 212/944-9800 ext. 424

Tuesday, January 16, 1996 Margie Hanssens or Beatrice Dohrn (Lambda),
212/995-8585 or 995-8985

NEW YORK — Moving closer to a widely anticipated ruling by the United States Supreme
Court, a constitutional challenge to the Clinton Administration’s ban on gays in the military was
argued today before a federal appeals court in New York.

The case, Able v. USA, is the first case to challenge in its entirety the law barring lesbians and gay
men from openly serving in the military. Brought on behalf of six service members, the lawsuit
contends that the so-called “don’t ask, don’t tell” legislation is discriminatory, based on prejudice,
and in violation of free speech and equal protection.

“It’s shocking that, in 1995, the government 1s still arguing that it can discriminate against lesbians
and gay men simply because some harbor biases against us,” said Beatrice Dohrn, legal director of
lLambda Legal Defense and Education Fund, which brought the case jointly with the American Civil
Liberties Union. “The government admits that the ban isn’t about the ability of lesbians and gay men
to serve. The question now is, does the Constitution allow the government to force us into the closet,
because that’s where many prefer us to remain.”

“This ban, like its predecessor, is at war with the most basic assumptions of our Constitution,”
satd Matthew Coles, director of the ACLU’s Lesbian and Gay Rights Project. “Laws designed to
discriminate, with no justification except to coddle some people’s prejudices, can not pass
constitutional muster and must be struck down.”

Arguments in the case were heard before a three-judge panel of the Second Circuit Court of
Appeals comprised of Judge Wilfred Feinberg, a Johnson appointee, Judge Pierre N. Leval, a Clinton
appointee, and Judge John M. Walker, Jr., a Bush appointee. The appeal was initially scheduled for
argument on Dec. 19th, but one of the judges assigned to hear the case recused himself at the last
minute in order to avoid any appearance of partiality.

The challenge is on appeal from a federal district court in Brooklyn, which dealt a major blow to
the military’s new ban in March. The lower court ruled that the law violated the First and Fifth
Amendments, and was based solely on the fears and prejudices of heterosexual troops.

“Congress may not enact discriminatory legislation because it desires to insulate heterosexual
service members from statements that might excite their prejudices,” wrote Judge Eugene Nickerson
in a sharply-worded decision striking down the ban. “The Supreme Court has held that the First

(more)

The American Civil Liberties Union is the nation's leading civil liberties and civil rights organization. Lambda L egal Defense and Education Fund
is a national organization committed to achieving full recognition of the civil rights of lesbians, gay men and people with HIV/AIDS through impact
litigation, education and public policy work. Together, Lambda and the ACLU have over 50 years experience in challenging the military's discriminatory
policy against lesbian and gay servicemembers.
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Amendment will not countenance the proscription of the expression of an idea because others find
it repugnant.”

The current ban -- which subjects lesbians and gay servicemembers to discharge if they say or do
anything that reflects their sexual orientation -- marked the first time the military’s discriminatory
policy was codified into law.

Signed by President Clinton in November 1993 as a “political compromise” with Congress, the
law sought to modify the previous guidelines, issued in 1981, under which 17,000 service members
were discharged, at a cost of $500 million to taxpayers, according to a study issued by the General
Accounting Office.

But the new ban, according to military observers, has done very little to change how service
members become the subject of discharge proceedings when fellow officers suspect that they are gay.
In fact, the text of the regulations remains largely unchanged.

In place of guidelines stating that “homosexuality is incompatible with military service,” the
current law holds that lesbians and gay men, who are open, pose “an unacceptable threat to the high
standards of morale, good order and discipline, and unit cohesion that are the essence of military
capability”

The six plaintiffs in the case, who were not facing discharge proceedings when the case was
brought, come from a variety of ranks and military branches' Lieutenant Colonel Jane Able (a
pseudonym), Petty Officer Robert Heigl, First Lieutenant Kenneth Osborn, Sergeant Steven Spencer,
Lieutenant Richard von Wohld, and Seaman Werner Zehr.

Although a ruling in this case is not likely to be handed down for several months, the U.S.
Supreme Court, which has never before examined the 1ssue, 1s expected to take up the law as early
as next year. Another case in Virginia, Thomasson v. Perry, in which the ACLU and Lambda filed
a friend-of-the-court brief, 1s also making its way up through the courts, as is Phillips v. Perry in
Washington State.

“The military’s ban on gays is explicit government-sanctioned prejudice,” said Lambda’s Dohrn.
“We are determined to end this chapter of American history. Policies based on prejudice should never
be given the power of law.”

“In America, we don’t pass laws that single out one group of citizens for discrimination in order
to make another group more comfortable,” said the ACLU’s Coles. “But that is what this law does’
it keeps lesbians and gay men, who are every bit as capable as heterosexuals, out of the military just
because the government thinks they make some heterosexuals nervous. That is not acceptable.”

30—
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. As Executive Director of the Lambda Legal
‘Defense and Education Fund, Kevin Cathcart is
in a unique position to drive the movement into

the next century. -
By Beth Harrison

The Lambda Legal Defense and Education
Fund, headquartered in New York is the oldest
and largest legal organization for the gay and
lesbian community. lts Executive Director, Kevin
Cathcart has been an organizer for |5 years, and
Jjoined Lambda in 1992. Prior 10 that, he was
Executive Director of Gay and Lesbian Advocates
in Baston

He will appear in Raleigh on Sunday,
November 12 as the honored guesi at the fourth
annual Triangle Lambda Fundraiser, which will
be held at ArtSpace from 2-5 pm. Minimum
danation is $25, §10 for siudents. Fi or mjbm:anon.
call (919) 787-1150.

The Front Page: There seem to be several -

threads right now that involve legal challenges by
lesbians and gay ‘men in different arenas: the
workplace, the military, and even in the wedding

chapel. Which of these do you think promises the

greatest gains for our community?

Kevin Catheart: Well, '] give one of my long
round-about answers to begin with. I'm not sure |
could pick any one specific thread for a number of
reasons. One is that though we like to talk about
the community and rhe issues facing us, our
community is really made up of a wide mnge of
communities, and different issues are important to

- different scgments.

There are people for whom second-parent
adoption is the single most important issue
because for them protecting their family legally is
most imporant. There are people who live in
states where the right wing has targeted them, so
for thém state legislation and referenda are most
important. However, no one issuc separatcs out
completely from any of the others. The public
debate about state referenda has shaped — and
been shaped by — the debate about gay marriage.
The debate about gay marriage has been affected
by the debate about gays in the military. They're
all connected.

At the moment, though, the single most
important case is the Colorado Amendment 2
case, 'which was heard on October 10 before the
U.S. Supreme Court. This is important for scveral
reasons. It is obviously critically impontant to
people who live in Colorado, because if it is

. upheld it wifl become law. Though it was passed
by voters in 1992, it has never gone into effect
because of a lawsuit that was filed ten days later
challenging its constitutionality. Last year, the
Colorado supreme court agreed with us and ruled
that the amendment was unconsttutional because
the court found that it violated the rights of
lesbians and gay men to have equal participation
in the political process. If Amendment 2 goes into
effect, cities like Denver and Boulder will losc the
protections they already have.

1 don’t think anyonc belicves the Colorado state
legislature is about to pass a statewide law to give
gay men and lesbians civil rights, regardless of the
outcome of this case or of our opponents’ rhetoric,
But what would happen if we lose this case is that
discrimination against gay people would be
enshrined in the Colorado state constitution and it
would tic the hands of government at all levels
permanently when it comes to protecting lesbians
and gay men from discrimination based on sexual
oricntation. It would also set up a two-tier system
for political participation, with one set of laws
governing gay civil rights, and another, much

“abie to create a situation in
which all- branches of state

-prohibited . from having

Maine.-

more casily met standand set
for everyone and everything
eise. Another reason the
Amendment 2 case is
important 1o states other than
Colorado is a political one. If
the right wing wins on this, |
then Colorado will be the first
state in which they have been

government - will  be
policies which would protect
people . against anti-gay
discrimination. It would be a
tremendous shot in the arm
for our opponents, who
would take this fight 1o other
stales, like they ‘already have
in Idaho, Oregon, Flonda, or

TFP: What is your take on .
the  outcome of the
Amendment 2 case in the-
U.S. Supreme Coun? Some
pundits  are  already B
anticipating a 6-3 vote against
the amendment. Are you?

.

Kevin Calhcan will attend a Lambda Fundraiser Nov. 12 in Ralengh

that don’t allow citizen- mmalcd
referendums?

KC: In states like that, | think the
real battle will ake place in school
board and city council and county
commissioner clections. It docsn't
& takc an outright anti-gay initiative
3 ‘state by state t0 hurt us.

TFP: What kind of effect do you
] expect the decision on Amendment
210 have on the right wing?

KC: I think there certainly is a
good chance the right wing will be
fired up if they win. But what wili
really fire up the right wing is if and
when we win. Nationwide, how that
_will play out will depend on local
politics. There will be referendums
in some cases. We may see morc
right wing projects with school
boards or city councils or some
similar ways. | think the nght wing
will try to capitalize on any findings
by the court that gay people have
civil rights under the Constitution
for their fund-raising purposes or
4 for their usual hate- and fear-
4 mongering. For our part, [ actally
worry that if and when we win that
rather than firing our community
up, it will make peope think, “Oh,
good. That's been taken care of.”

TFP: Do you think it was that
kind of apathy that hurt us when we
- were caught off guard by right wing
attacks in 1993 about gays in the
military?
© KC: I think it's clear our

community wasn't ready for the |

KC:IamU;' ic. ] was
in Washington at the Supreme Court to see the
arguments. | was pretty pessimistic going in
because the U.S. Supreme Coun has not, in its
history, distinguished itself in recognizing
constitutional protections for-gay and lesbian
people. | was very worried about whether or not
the court would sce and understand what was at
issuc here. [ came away very heartened because a’
majority of the justices scem to understand just
what's at stake here. However, I don't have a
crystal ball, and 1 try to avoid making predictions.
[ don't know if it will be a 6-3 vote. All 1 want is
5-4. Yes, it would be nice to have a bigger margin,
but I'm much more concerned about winning than
1 am about the margin.

TFP: When do you expect a decision?

KC: 1 don’t think we'll know for scveral
months. We might get a February decision, it
might be later, and it could even be a little carlier,
but 1 doubt it. Generally the justices release all
their opinions before they break for the summer in
June, and there’s always a flumry of action about
then, so the very latest we might get an opinion
would be July. Some people try 10 interpret the
outcome by the length of time until the decision is
handed down. Personally, I will not be convinced
it means anything if it doesn’t come down in
March or April.

TFP: How severcly would a Supreme Court
defeat on Amendment 2 hurt our movement?
Convcrscly, how significantly would a win benefit
us?

KC: The U.S. Supreme Court did a great deal
of damage with the Hardwick decision nine years
ago. I'think this is the time when a different
decision. a new decision, on a gay rights issuc

‘would have a significant impact on our civil rights.

The direct effect would be limited, though. There
are a lot of people who think that if we win on
Amendment 2, then lesbian and gay people in
Colorado will have civil rights protection. There

mean we would have civil Aights prolec\ion across
the country. But this is a case about a Colorado

constitutiona! amendment and a win in this case

will only have a direct impact on the Colorado
constitution.

In fact, if we win, pcoplc in Dcnvcr and
Boulder and a few other cities will continue to
have their ordinances and other governmental
bodies in the state will have the right to pass
similtar legislation, but they will not be required to.
There will be nothing in a victory to require any
other governmental body anywhere to do
anything. On the other hand, there are people who
think that if we lose on Amendment 2, we lose all
civil rights protections across the country. In
reality, the only direct effect would be that
Amendment 2 would go into effect in Colorado,
and cities that have anti-discrimination ordinances

would fose them. Coloradans would also be faced -

with a very important and probably very difficult
political battle to change their constitution again.
However, it wouldn't change any other state
constitution. .

Indirectly, the loss for us on this issue would
mean there is no bottom line of protection from
the U.S. Constitution that would protect lesbian
and gay people in other states. The other thing is
that, although | think the outcome of this case will
have a tremendous impact on referendum cases
we see in the future — | expect there will be a
whole flurry of them — it doesn't go 1o zero or
100 percent either in temms of them being passed
or defeated. Il we win, [ expect we will see effons
by the right wing to put more carefully crafted
referenda on state ballots. For example, in Maine
they 're being more thoughtfu] and cautious in how
they're crafting their initiative. The Maine
referendum is written without ever using the
words gay or lesbian. Instead, they're writing it in
terms of “no special rights.”

TFP: What kinds of right-wing attacks do you
anticipate in those states, such as North Carolina,

gays in the military debaie. But.]
think the issue about the military may be more

complicated than we assume. [ think there is less

consensus in our community about the military
policy. A lot of people have very mixed feclings
about the military, and | think that also played a
role in our response to the issue. A lot of people
say they think it’s termible that the military has this
policy, but it was very difficult to get people to feel
that it affected them.

The majority of people in our community have
no intention of being in the military; lots and lots
of people in the community distance themselves
from the issue because the notion of serving is so
implausible to them. When it comes to issues like
Amendment 2, I think it is easier to rally suppon
within the community becausé it seems much
more plausible that it could happen other places.

" TFP: Do you think the military cases currently
in the. legal system will ultimately reach the U.S.
Supreme Court?

KC: 1 actually expect there will be a mlhmry
case before the Supreme Court in the near future,
probably within the next year or cighteen months.
I don't think the Supreme Court will be able 10
avoid the issuc of gays in the military any longer
than that. At this point, I think it's going to be one
of two cases — cither Able ( a lawsuit filed by six
plaintiffs in New York), which we won in federal
district court and is currently on appeal to lhc
Second Federal Circuit Court of Appeals; or®
Thomasson, which is in the Fourth Circuit Court
of Appeals, the arguments for which were heard
this fali. Both of these are new policy cases, and
they both raise constitutional challenges to the
“don’t ask, don't tell” policy. Fundamentally, they
are both based on First Amendment and equal
protection arguments. It's even conceivable that
the cases would be up at the same time and the
court would hear both of them at the samie time. It
all depends on which case gets through the lower
courts first

continued on page 8

arc some people who even think that 8 win would
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TFP: Do you cxpccl the military to do away
with the ban before a case can get to the Supreme
Court, to avoid having it declared
unconstitutional? ) ’

KC: I would say that the Supreme Court is
currently our only hope for change in the policy.
Of the three branches in government — the
executive branch, the legislative branch, and the
judicial branch — we have afready lost this issue
with the administration and Congress. The courts
arc all that's left. .

TFP: Do you perceive the gays in the military
debate to have ended in a total loss for our
community?*

KC: It's true in many ways that the military
debate of 1993 was a failure. We didn’t end the
ridiculous situation we have been in for many
years, and from that simple perspective, we lost.
And a lot of people continue
to think that entire debate was
a failure. Now, certainly |
won't say it was a success, but -
what | have seen is that the
npple effect of the debate has
been enormous.

Up through 1993, it used to
be very common to have
people say, “There aren’t
really gay people in the
military,” because people have
such deep-rooted stercotypes
about who gay pcople are.
Because people have these
notions about what gay and
lesbian people are like —
sissies or something — they’
had this notion that there
wouldn't be gay people in the
military. But now, the only people who don’t think
there are any gay-people in the military arc those
who still believe the world is flat. Even crackpot
right-wingers have to recognize that there are gay
people in the military and that they arc serving
with distinction.

A lot of the debate has really shifted people’s
perceptions of us and our issues. They've seen too
many people come out on national television and
many of the people are young patriotic scrubbed
white guys who look like they’re model soldiers
and sailors — and indeed they are model military
men and women — saying, “I'm gay.” This gets
at another range of decply held but not always
articulated set of belicfs about gay people, that
even if we were in the military we couldn't
possibly be as professional and dedicated as we in
fact are.

TFP: On a different legal topic, what is the
current status of Baehr v. Lewin, the Hawaii same-

_séx marriage case?

KC: The current status is that the state has
asked for and received one more postponement
until July 1996. I believe the Hawaii State
Supreme Court is unllkcly to give them any more
time than that.

TFP: Why another postponcmcnt?

KC: To come up with an argument! The
Hawaii Supreme Court said that the refusal to
grant marriage licenses to same-sex couples
appeared to violate the Hawaii state constitution,
which prohibits discrimination on the basis of sex,
and sent the case back to the trial court where the
trial court has the job of deciding whether the ban
actually does violate the state constitution. The
Hawaii legislature has appointed a commission to
come up with proposals to try to work around the
supreme court's finding, but [ don't think they*ll
be able to do it. [ think what is likely to happen in
Hawaii — regardless of who wins in trial court —
is that the issue will be appealed back to the
Hawaii Supreme Court. However, based on its
previous ruling, I think it’s likely that the state
*Supreme Court will ultimately rule in favor of
same-sex mammiage. There's going to be so much
spin-off legislation that this issue is not going to
end at the level of the Hawaii Supreme Court.
Even if Hawaii goes no further with it, and allows
cnamacay marmanes we will otill have a lone wav

What we're talking
about here is
overturning the
entire history of the
way people think
about marriage, and s s going to have the
.~ the entire social
structure of
marriage.

10 0.

“TFP: If and whcn we win in Hawaii, what do
you expect the effect to be on other states?

KC: Right now, heterosexual people from all

" over the country go to Hawaii to get maried and

then they come home to North Carolina or New
York or whatever state they're from and their
marriage is automnatically recognized by the state
they live in, by the federal government, by
insurance companies, by everyone. Even if they
move from state to state, their marriage is
considered legal and valid. Well, if and when we
win in Hawaii, gay and lesbian people are going to
go to Hawaii and get married and then not have
their marriages automatically recognized by the
state they go back to or the federal government for
tax purposes or insurance purposes or immigration
purposes or any other reason. There will have to
be a great deal more litigation to force the

recognition of same-sex marriages that are legally -

and validly contracted in Hawaii. And fra.nkly,
what’s going to happen is that
some of those cases we're
going 1o win and some we'll

be more difficult to win in
than others. we're talking
about a many-year process 0
get same-sex marriages
legally recognized.

- Jumping back to your first

most positive cffect for our
community...I actually think it
is the Hawaii casc. Over time
that will do an enormous
amount toward changing the
way people think about us.
What we're talking about here
is overturning the entire
history of the way people think about mamiage,
and the entire social structure of marriage. It
would be naive to believe that winning this case in
Hawaii would mean same-sex couples all have the
legal right to get mamed. Civil rights don’t move
this simply or smoothly. If they did, all sorts of
things would have happened by now.

There's an enormous need for education about
this issue, and for organizing, and for litigation.
Without this case in Hawaii, there would not be
the kinds of discussions about marriage that we're
hearing today. Litigation cannot take you too far
ahcad of where society is because decisions are
made by judges who live in the real world. That's
why we created the Marmiage Project, because we
know this is an issuc that requires enormous
attention. We've created an Equal Mamriage Rights
Coalition which involves pretty much all the
national and many of the regional and local gay
and lesbian organizations in order to get groups
thinking about the work they need to do.

What we're really planning for is not just
winning but defending and maintaining the right
to marry and expanding the circle of places in
which our marriages are recognized. Regardless of
whether any -individual wants to get married or
doesn’t want to get married, regardless of a
person’s personal or political feelings about the
institution of marriage, this is the issue that can
really force a_lot of people 10 reexamine their

feelings about gays and our civil fights in ways -

nothing clse has ever done. This issue will have
enormous potential to have a spill-over effect in
many ways, and this is the issue that really
answers your original question.

TFP: How do you think the AIDS epidemic of
the past decade and a half has affected our the
queer community's struggle for equal rights?

KC: In two ways that sort of fit togcther
somewhat ironically. On the one hand, 1 think we
rarely if ever are able to conceptualize the full,
terrible impact that AIDS has had and will
continue to have into the future on the gay and
leshian community. The number of people who
have died, the number who are sick, the number of
— particularly — young gay men who are
continuing to scroconvert,.is staggening. The lack
of a response trom the government and society is
also stagpering, In fact, § would say that the fack of’

lose. Some states are going to .

question about what is the
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a response from the gay .community is also
staggering. .-

-1 think at this point people are so overwhelm
by the magnitude of the epidemic and the
demands it has placed on us that it's a miracle that
we function at all. And it's only going to continue
to get worse. [ an remernber back in the early and
mid-"80s when we were talking about what this
epidemic would mean. Would it mean an end to
all progress on leshian and gay issues? That has
clearly not been the case. Ten years ago we could
not begin to conceptualize the enormity of the
epidemic or what kind of a toll it would take.
Instead it was bigger and more horrendous than
anything we could have imagined. | don’t think
we know what the impact of this ongoing trauma
is going 1o be on. What does it do to us? We're,
sick, we're not sick, we may get sick. What does it
do 1o how we conceptualize our community, the
warld, life? What does it mean that we continue to
{et the govemment ignore this epidemic?

Think about it. We're in the middle of a debate
about Medicare that could gut the medical care for
a Jot people with AIDS in this country. In an odd
— you could say perverse — way the epidemic
has also provided enonnous visibility for us. It has
provided an issuc¢ around which people in our
community have organized and come together and
worked to fight this epidemic. | don't believe it’s
been worth the price to have the forced visibility
the epidemic created. Yet, withour all of that, -we
would not be where we'are today.

TFP: What legal issues with respect 10 people
living with HIV/AIDS are the most challenging
today”?

KC: | think the biggest issues around HIV are

Italian

" twofold: we need a cure, and we need a vaccine.

Actually, we need a variety of cures to cope with
all the opportunistic infections that come along

" with HIV. Those are not legal issues, but if  could

have two things 1 would take those — a cure and a
vaccine — before any law. In terms of Jegal issues,

"Lthink the major issues right now are insurance

and access to health care. These are important for
people with private insurance as well as for the
millions of people who have no insurance
whatsoever. The House and Senate are dealing
with the budget in ways which will dismantilc
Medicare. There are going to be fewer federal
resources involved. There will be virtually nothing

-that we would call minimum standards of care. All

of this has real impact on people’s access 10
treatment and that has direct impact on the quality
and length of people’s lives.

" TFP: Given the comments by foriner U.S.
Supreme Court justices that suggest they would
vote differently in the 1986 Bowers v. Hardwick
casc, do you think it at all fikely that a similar
challenge to sodomy laws will arise in the future
and that we might win then?

KC: [ don’t think the U.S. Supreme Court is
cager (o revisit the issue of sodomy laws. Their
opinions tend to stay in place for some ycars
before the courts revisit them. 1t's not impossible
though, to think a case might get up there. At the
moment, we know we're going 1o get a decision
on Amendment 2 and the military cases will
probably be before them in the next year and a
half. As we start getting apinions and as the Court
has to grapple with gay and lesbian issucs, they
may be willing to take on sodomy laws. It's very
difficult to make predictions about an outcome,

though, because the court is likely 1o change.

My answer is, 1 don't have a crystal ball, so tell
me who the next president will be...” People taik
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about the Supreme Court as if it’s relatively static
but we're not going to go more than five years
without there being changes. To think otherwise is

" completely unrealistic. It’s quite possibie there will

no changes in the Supreme Court during what's

left of the Clinton administration, but then it’s very .

unlikely to.go for the next four years without
changing. The question then is, who's appointing
the next justices? Even though we're making
some progress in getting the Supreme Court to
move into the 20th century, there are some very
frightening presidential candidates out there that
gay people should be worried about who could do
real damage if they got to make appointments to
the court. So who's president is going 1o make a
difference. Imagine how dramatically things could
change if, say, Phil Gramm becomes president.

TFP: What kinds of strategies has Lambda
found to be the most effective in countering anti-
gay laws? .

KC: In terms of the work Lambda does, the
strategy that is most effective is to continue
hammering away with constitutional arguments
and to continue to insist that the Constitution must
include lesbians and’gay men. If the Constitution
means anything, it must mean we only have one
set of laws that covers everyone. Tt must mean that
we don't have separate laws that apply to
heterosexuals and other laws that apply to lesbians
and gay men.

But it is important to remember that the courts
don’t exist in a vacuum. The fact that lesbians and
gay men are ever more visible aid more out, that
there are out legal groups and attorneys and
judges, all this stuff actually has an impact on the
court hecause it demystifies gay people. The more
experience the courts have with gay people not
just as plaintiffs but as people in their
communitics, the more likely it is they’il
understand our arguments. The movement cannot

“tumn over all its issues-to the lawyers. | think the

law is a critical tool. However, the law is only a
tool. It is part of a whole social movement. The
more visible we are, the more of an open presence
we have in society, then the more victorics we are
going to get out of the courts.

TFP: How do you answer critics who say that
when our community argues the similarities
between our struggle and other movements,
especially the biack civil rights movement, that the
issues arce totally separate and that we do a major
disservice to other minoritics?

KC: I think it's very important that we
charactenize our struggle as a civil rights strupgle
.and | think we have to resist any attempts that
come from anywhere to pant us into a comer that
this is not about civil rights. What we are involved
in is a struggle for civil rights, equal rights, and
fair treatment under the law, As such, 1 think it is
valid and fair 1o muke comparison with other civil
rights movements, including e race-based civil
nghts movement and the women's movement in
the United States.

At the same ame, [ think people make
overbroad comparisons and | think we have to be
very careful about that. There are enormous
differences. When lesbians and gay men try 0
make quick and casy comparisons with where
African-Americans were 50 or 100 or 150 years
ago, it doesn't add up. We do face enormous
discrimination that should not be affowed by law,
but throughout much of our society and our
history, our Situation is not the sune as it was for
people of color It's very tricky to try to cloak
ourselves entirely in the history of the civil rghts
movement where race issues and economic issues
were so intertwined. .

Another thing is that the lesbian and gay
movement s viewed as a white, middle-class
movement and there's o reason for that. While pur
movement s not fust a white movement,
unfortunately its face is often a white one. There
are lesbians and gay men in every facet of society
but somie of us get the microphone more often and
many of those faces are white. T afso think that,
although we do it for a varicty of reasons, people

* make these comparison in order to lend legitimacy

10 our movement.

That's a legitimacy we should demand not
because we're in a situition similar to the one
people of color were in years ago, but because this
is the sttuation we e in dght now

|
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In the Eyes of the Law,
Dana Really Does, Finally, Have Two Mommies

Adoption is Final in the Case Which Established a
Right Throughout New York State

In the final phase of a case which established the availability of “second parent adoption™
for lesbians and gay men in New York State, Putnam County Family Court Judge John W.
Sweeney, Jr. today granted Gail Messina’s petition to adopt Dana, the biological child of her
lesbian partner. Sweeney is the same Judge who originally denied the petition because of his
finding that the state’s adoption law did not permit the adoption.

“On November 2, 1995, my client won her case at the Court of Appeals and established an
important right for all New Yorkers; today, she and Dana won the most precious victory the law
can convey: recognition of their mother-daughter relationship,” said Beatrice Dohrn, Legal
Director at Lambda Legal Defense and Education Fund .

--30--

Lambda Legal Defense and Education Fund is a national organization committed to achieving full recognition of the civil rights of lesbians. gay men and
people with HIV/AIDS through impact litigation, education and public policy work. Headquartered in New York, and with offices in Los Angeles and Chicago.
Lambda has regional and national expertise in all aspects of sexual orientation and HIV-related law and policy.
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LAMBDA LEGAL DEFENSE FILES BRIEF IN FIRST FEDERAL APPEAL
CHALLENGING ANTI-GAY VIOLENCE IN SCHOOLS

In the first federal appellate case challenging anti-gay violence in public schools, Lambda Legal
Defense and Education Fund filed its brief today in a case by a gay student whose school failed to stop
anti-gay assaults on him and ignored his pleas because of his sexual orientation.

"Despite years of physical assaults and continual harassment by other students, school officials
told our client he had to take the abuse because he is gay. That is unacceptable,” said Patricia M Logue,
Managing Attorney at Lambda's Midwest Regional Office, and counsel to Nabozny. "Every child
deserves a safe environment in which to get an education, and that education should emphasize teaching
the value of respect for others."

Jamie Nabozny -- the plaintiff in the case -- suffered multiple physical assaults during his years in
an Ashland, Wisconsin school district, from seventh grade to eleventh grade. Students would trap him in
the hallways or the bathroom and beat, punch, kick, and even urinate on him. In addition to the repeated
beatings, during the four-year ordeal he suffered relentless verbal abuse and sexual harassment. The
torment led him to make multiple suicide attempts, to dropping out of school, and to develop post
traumatic stress disorder.

Throughout the years, Jamie's parents stood by their gay son, constantly attempting to get the
school to discipline the boys who abused Jamie. However, no meaningful discipline was imposed and
school officials scoffed at Jamie, telling him that he had to expect such abuse because he is gay.

"If I didn't have parents who showed they continued to love me after they found out | was gay, |
would probably be dead," said Nabozny. "I hope this case will help other teens who go through this
terror year after year, especially those who don't have the love they need at home to help them through
it."

" Anti-gay violence is on the rise in schools, and students themselves have forced public hearings
in the states of Massachusetts and Washington, and in the cities of Austin, Providence, and Wichita " said
David Buckel, Lambda Staff Attorney working on the case. "It's a national shame that schoolchildren
have to pursue safety issues on their own behalf"

Lambda, which took the case over on appeal, filed its brief in the federal Court of Appeals for the
Seventh Circuit in Chicago today, challenging a grant of summary judgment on October 5, 1995 by a
federal judge in the Western District of Wisconsin. Joining Lambda in a friend-of-the-court brief are the
National Association of School Psychologists, the National Association of Social Workers, the national
office of Parents and Families and Friends of Lesbians and Gays, and Horizons Community Services of
Chicago.

~30-
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Federal Appeals Court Invalidates Denial of Benefits
for Health Plan Member With AIDS

Court Rejects HMO’s Refusal to Pay for AIDS Care Outside Service Area

(December, 13, 1995) A federal appeals court late last week rejected a trial court’s conclusion that
effectively forced a person with AIDS to choose between travel and health care coverage of medical
emergencies. The decision was applauded by Lambda Legal Defense and Education Fund, a national legal
organization focussed on the civil rights of lesbians, gay men and people with HIV. The case involved a
Washington, D.C.-area HMO’s refusal to pay Jeffrey Bernstein’s emergency hospitalization for CNS
lymphoma while he was staying with his brother in New York under a plan provision excluding
foreseeable care outside the HMO’s service area. The CapitalCare HMO had argued that Bernstein’s
AIDS diagnosis made any need for medical care “reasonably foreseeable.”

“An AIDS diagnosis can have a wide range of physical consequences that vary with each individual,
hardly a basis for the broad conclusion that hospitalization becomes automatically foreseeable,” noted
Catherine Hanssens, AIDS Project Director at Lambda Legal Defense and Education Fund, which joined
the Whitman-Walker Clinic in a brief on behalf of Bernstein. CapitalCare denied payment of Bernstein’s
New York hospitalization on the basis that Bernstein’s AIDS diagnosis, and his recent treatment history,
made his hospitalization for CNS lymphoma, a form of brain cancer, foreseeable.

The Fourth Circuit Court of Appeals, which covers Maryland, North and South Carolina, Virginia and
West Virginia, acknowledged that persons with AIDS undergo widely divergent courses of the disease.
The court wrote that “the foreseeability of a particular illness depends on myriad factors such as the
patients’ age, the severity of the disease, and prior history with the particular illness. Such complex
medical determinations are peculiarly within the ken of medical professionals, not federal judges.”
CapitalCare’s medical director, a pediatrician with no specialized training in AIDS, was the only physician
who participated in the decision to deny benefits to Bernstein, the court pointed out, and the information
available to make that decision simply wasn’t adequate.

The case now goes back to CapitalCare, which must gather and review sufficient evidence to make a
determination as to whether Bernstein’s treatment for CNS lymphoma was reasonably foreseeable or
otherwise covered under the benefits plan.

Hanssens observed that the decision was important in part for the quality of evidence required to
support the conclusion that an illness was foreseeable. ““A broad ruling on what constitutes a foreseeable
need for care, with an AIDS diagnosis and an out-of-town hospitalization for any condition whatsoever
used as reason to deny benefits for an HMO member, would make 1t virtually impossible for a person
living with AIDS to travel. CapitalCare’s decision would have required a person with AIDS to remain
home-bound and isolated from family and friends in order to ensure continuing medical coverage.”

Lambda Legal Defense and Education Fund is a national organization committed to achieving full recognition of the civil rights of lesbians, gay men and
people with HIV/AIDS through impact litigation, education and public eollcy work. Headquartered in New York, and with offices in Los Angeles and Chicago, Lamixda has regional
and national expertise in all aspects of sexual orientation and HI lated law and policy.
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Lambda Asks United States Supreme Court
To Review Case of Invidious Discrimination

Lambda Petitions High Court For Ruling That State May Not
Act Based On Anti-Gay Animus

(NEW YORK, December 11, 1995) —Lambda Legal Defense and Education Fund has filed a
petition asking the United States Supreme Court to review a Pennsylvania State Court’s decision
to uphold a judgment, in effect, subjecting Dan Miller to a penalty of over $100,000 for being
gay. The petition asserts that no court may properly uphold the judgment because 1t enforces a
provision drafted by Miller’s employer that said “homosexuality” could be a “cause” for firing,
and that after being fired for that cause, Miller was subject to a penalty if any of his former
clients with DeMuth took their business to Miller.

“It’s long been established that courts may not allow themselves to become the vehicle for
enforcing people’s biases,” said Beatrice Dohrn, Legal Director at Lambda Legal Defense and
Education Fund and Miller’s attorney. “This case 1s an invitation to the Supreme Court to
clarify that animosity against gay people is treated no differently under that rule.”

The petition, which Demuth and his lawyers have until January 6, 1996 to answer, points out
that as more lesbians and gay men choose to be open about who they are, the number of cases
concerning sexual orientation discrimination has risen exponentially. Thus, the petition argues,
it is an important time for the Supreme Court to address the question of government action
against lesbian and gay men that is based only on anti-gay animus.

Daniel Miller is a certified public accountant who was fired abruptly in 1990 from his job
with a management consulting firm when his boss, Donald L. Demuth, found out Miller was
gay. Years earlier he had signed an employment contract which included that “homosexuality™
was “cause” for discharge. Despite five exemplary years at Demuth Management Consultants,
Miller had no recourse under Pennsylvania law, as Pennsylvania i1s one of 41 states which still
do not prohibit employment discrimination based on sexual orientation. Miller subsequently
started up his own firm in Harrisburg, Pennsylvania. Several months later, Demuth brought a
lawsuit against Miller seeking to invoke a clause in his employment contract that called for hefty
penalties if, after being fired for being gay, Miller got business from any of DeMuth’s clients.

Lambda Legal Defense and Education Fund is a national organization committed to achieving full recognition of the civil rights of lesbians, gay men and
people with HIV/AIDS through impact litigation, education and public policy work. Headquartered in New York, and with offices in Los Angeles and Chicago.
Lambda has regional and national expertise in all aspects of sexual orientation and HIV-related law and policy.
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Appeal in Cammermeyer Case Against Gay Ban to be Heard

(NEW YORK, December 1, 1995) — The U.S. government’s appeal of Col. Margarethe Cammermeyer’s
successful challenge to the constitutionality of the former military ban on lesbian and gay service members will
be heard by a panel of the Ninth Circuit federal Court of Appeals at 1:30 p.m. on Monday, Dececmber 4, 1993

As the government does not contest Col. Cammermeyer’s reinstatement, the court will only be revicwing whether
the order 1ssucd by the lower court was overbroad.

Based solcly on her statement that she is a lesbian, the military discharged Col. Cammermeyer from her
position as Chicf Nurse of the Washington National Guard on June 11, 1992. Col. Cammermeyecr, a Bronze Star
recipient with twenty-cight years of service in the Army, Army Reserve, and National Guard, filed suit that day.
On Junc 1, 1994, U.S. District Court Judge Thomas Zilly, granting Col. Cammermeyer’s motion for summany
judgment, found that the military ban on lesbians and gay men has no rational basis and is rooted solcly in
prejudice. Judge Zilly ordered the military to reinstate Col. Cammermeyer to her former position, prohibited the
government from taking any adverse action against her bascd on statements concerning her sexual orientation,
and declared the military’s discharge of her and the military’s former regulation unconstitutional.

Because the government admits the reinstatement 1s proper, Col. Cammermeyer will continue to serve
rcgardless of the resolution of the appeal. The appeal 1s limited to the issue of whether 1t was proper for the
district court to go beyond ordering Col. Cammermeyer reinstated to rule that the former policy, as apphed to her
and on 1ts face, is unconstitutional.

Col. Cammermeyer 1s represented by Mary Newcombe and Sherryl Elise Michaelson of the Los Angeles
law firm of Hedges & Caldwell (who are cooperating attorneys for Lambda Legal Defense and Education Fund,
Inc.), Jetfrey I Tilden and Michacl Himes of the Scattle law {irm of Perkins Coie (who arc cooperating attorneys
for the Northwest Women's Law Center), and Jon W. Davidson and Beatrice Dohrn of Lambda Leyal Defense
and Education Fund. The Military Law Task Force 1s acting as of counscl in the appeal.

Argument of the appeal will be held in Courtroom 815 of the U.S. Courthousc located at 1010 Fifth
Street, Scattle, Washington. Mary Newcombe will be presenting the argument on behalf of Col. Cammermeyer.

-30-
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New York’s Highest Court Grants Adoption
to Lesbian Co-Parent of Five Year Old Daughter

Ruling Will Enable Children of Lesbian and Gay Parents
Statewide to Have Legal Relationships with Both Parents

(NEW YORK, November 2, 1995) — For the first time in New York, the state’s highest court today issued
a ruling allowing the children of lesbian and gay parents to establish legal ties with both of their parents.

Beatrice Dohm, legal director of Lambda Legal Defense and Education Fund, which represented the
lesbian couple in the case, said, “This is a tremendous victory for the thousands of kids in New York who
have unmarried parents. This ruling will allow those children to have the security of a full legal relationship
with both their parents.”

In a 4 to 3 ruling, the New York Court of Appeals allowed a lesbian mother to adopt her partner’s
biological child without also severing the legal bond between the child and the biological parent. The
decision, which sets adoption policy for the entire state, overturned a lower appellate court ruling in April
which denied the adoption.

The case involves a lesbian mother from Putnam County who petitioned the court to adopt her partner’s
biological daughter, Dana. The biological mother, Patricia Irwin (identified in court papers as “P.1.”) gave
birth to Dana five years ago after having been mseminated with sperm from an anonymous donor. The
couple has taken care of, and shared responsibility for Dana since her birth. Ms. Irwin’s partner of 19
years, Gail Messina (“G.M.”), petitioned for the adoption to secure a legally recognized relationship \\'ill;
Dana without also disturbing Dana’s legal relationship with her birth mother.

“My family i1s ecstatic about the court’s ruling,” said Messina, who is a special education teacher in
Poughkeepsie. “It’s a shame that we had 1o go through vears of court proceedings to secure something as
basic as this adoption, but I'm happy we persevered. This ruling, I hope, will pave the way for other
parents who are in our situation.”

(more)

Lambda Legal Defense and Education Fund is a national organization committed to ach«ev:ng full recognition of the civil rights of lesbians, gay men and
people with HIV/AIDS through impact litigation, education and public policy work. Headquartered in New York, and with offices in LLos Angeles and Chicago.
Lambda has regional and national expertise in all aspects of sexual orientation and HIV-related law and policy.
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The ruling, the first by New York’s top court, covers the entire state and sets adoption policy in all 62
counties under the New York Domestic Relations Law. New York joins two other states, Massachusetts
and Vermont, with statewide high court rulings allowing second-parent adoptions. In addition, appellate
courts in [llinois, New Jersey, and the District of Columbia, and trial courts in ten other states have granted
second-parent adoptions. In the Illinois case, a lesbian couple represented by Lambda were permitted to
adopt their three-year-old daughter Olivia. . '

“New York has joined a growing number of states in recognizing that children of lesbian and gay parents
should have the same protections as all other kids,” added Dohrn, who argued the case’s appeal in June.
“Gay parents, like non-gay parents, want the best for their children: The court’s ruling will allow many
parents in this state to better provide for their children’s needs and interests.”

Lambda also filed a friend-of-the-court brief in a separate case decided today by the New York Court
of Appeals granting an unmarried man from Oneida County the right to ‘adopt the child he is raising jointly
with the child’s birth mother. (Matter of Dana, New York Court of Appeals, No. [196].)
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Bartender Wins Favorable Settlement From Indiana
Restaurant That Fired Him Because He Has HIV

(CHICAGO, October 31, 1995) - Lambda Legal Defense and Education Fund announced today that a
scttlement has been reached in a suit by a bartender who was fired when his employer, a restaurant called The Pub,
learncd he 1s HIV-positive.

Larry Conway, the former bartender, now works as an administrative assistant for the AIDS Resource Group
in Evansville. He said, "I am very pleased with this scttlement, which accomplishes my goals in challenging the
discriminatory acts of my former employer. [ brought this lawsuit to educate both my employer and the public that
HIV-positive food workers do not pose a risk in the workplace.”

Under the terms of the consent decree, The Pub must pay Mr. Conway  a significant monetary sum and start
HIV transmission and sensitivity training scssions for all of its employees. The Pub also is required to adopt a policy
which ensures confidentiality for all employce medical information. Compliance with the settlement will be monitored
by the Equal Employment Opportunity Commission (EEOC), the federal agency charged with enforcing the
American’s with Disabilitics Act (ADA).

"This scttlement should serve as a warning to employers that firing someone based on irrational fears about
HIV is not only wrong, it’s also time-consuming and costly," said Barry Taylor, AIDS Project Staff Attorney in the
Midwest Regional Office of Lambda and co-counsel in this casc. "AIDS discrimination is neither legal nor cost-
cffective.”

The EEOC brought suit against The Pub i1 1994 under the ADA, a federal law which prohibits
discrimination against employces with HIV and other disabilitics. Lambda, in coalition with the HIV/AIDS Legal
Project of the Legal Services Organization of Indiana (LSOI) and the Indiana HIV Advocacy Program (IHAP),
intervened in the suit on behalf of Mr. Conway.

"The actions of The Pub were motivated by irrational fears and ignorance about HIV transmission,” said co-
counsel Stephanie Ortoleva from the LSOI. "Public health authoritics and the National Restaurant Association have
consistently stated that HIV-positive restaurant workers do not posc a risk to their patrons or co-workers. "

"Our client 1s particularly pleased that the settiement requires mandatory education about HIV in the
workplace,” added co-counsel Sandra Gosling from IHAP. "Mr. Conway wanted his suit to inform people that
cmployees with HIV can be productive in the workplace without compromising the safety of others."

For more information contact:
Sandra Gosling, Indiana HIV Advocacy Program
Indianapols, IN
(317) 920-3190 or (800) 775-2437

Lambda Legal Defense and Education Fund is a national organization committed to achieving full recognition of the civil rights of lesbians. gay men and
people with HIV/AIDS through impact litigation, education and public policy work. Headquartered in New York, and with offices in Los Angeles and Chicago.,
Lambda has regional and national expertise in all aspects of sexual orientation and HiV-related law and policy.
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The United States Supreme Court To Hear Argument On
Colorado’s Amendment 2

Lesbians and Gay Men Nation-Wide Anticipate High Court’s Ruling on Issue of Fundamental Importance

(Washington, October 9) - On October 10, 1995, the United States Supreme Court will hear argument in Romer v.
Evans, the challenge to Colorado’s 1992 anti-gay ballot initiative. The case is brought by Lambda Legal Defense and
Education Fund, along with the American Civil Liberties Union and several Colorado attorneys, and it marks the first
time in nine years that the high court will hear a case that directly presents questions concerning the application of
constitutional protections to lesbians, gay men and biscxuals. Former Colorado Supreme Court Justice Jean Dubofsky
will argue for the plaintiffs.

“Amendment 2 1s an outrageous violation of the Constitution,” said Suzanne B. Goldberg, staff attorney at
Lambda Legal Defense and Education Fund. “By banning laws that would prohibit discrimination against lesbians,
gay men and bisexuals, it changes the political playing field, but only for people who are gay,” Goldberg added.

Beatrice Dohm, Lambda’s legal director, added: * In erccting its special barrier for lesbians, gay men, and
bisexuals, Amendment 2 violates a most basic tenct of our constitution. Voters in a majority group cannot change the
rules of participation for members of a minority because they are unpopular. It is the most fundamental principic of
our constitution that you can’t do that and still have a democracy ”

Under Amendment 2, most Coloradans rctain their ability to seck redress from their clected representatives.
However, under the amendment, lesbians and gay men cannot seek redress for discrimination or even anti-gay
violence legislatively. Lesbians and gay men would be forced to seck amendment of the state constitution before
government can provide to us what it remams frec to provide to anyonc clse. Amendment 2 imposcs upon gay people
a much more burdensome set of rules than those which apply to all other citizens who have full access to the ordinary
political proccss.

By doing so, Amendment 2 violates the Fourtecenth Amendment’s Equal Protection Clause, which guarantees all ™ -
citizens the fundamental right to participate 1 the political process on an equal footing with others. “Although
Amendment 2 doces not literally bar gay pcople from the voting booth, the right to cast a vote is a hollow right if
government cannot act on the voter’s behalf because of who that voter is,” said Goldberg.

Although this case represents the first time such a measure will be examined by the high court, Amendment 2 and
stmilar ballot initiatives have been invahdated repeatedly by courts around the country.

Lambda’s Executive Dircctor, Legal Director, and a number of our staff attorncys will be available for comment
after the casc 1s heard.

(The case is Romer v, Evans, Case No. 94-1039)

Lambda Legal Defense and Education Fund is a national organization committed to achieving full recognition of the civil rights of lesbians, gay men and
people with HIV/AIDS through impact Imganon education and public policy work. Headquartered in New York, and with offices in Los Angeles and Chicago,
Lambda has regional and national expertise in all aspects of sexual orientation and HIV-related law and policy.
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Lambda Hosts D.C. Press Briefing on Wed., Sept. 20th
on Colorado’s Anti-Gay Initiative Before U.S. Supreme Court

Measure Creates Different Political Rules for Leshians and Gay Men

(WASHINGTON, Scpt. 19) — Lambda Legal Defense and Education Fund will host a press briefing tomorrow,
Wednesday, Scptember 20th, to provide reporters with background information and analysis on Evans v. Romer,
the casc challenging Colorado’s anti-gay Amendment 2 that 1s currently under review by the United States
Supreme Court. The press bricfing will be held at 12:30 p.m. at the National Press Club, located at 14th and F
Streets in Washington, D.C.

Lambda—the nation’s oldest and largest lcgal organization working to secure the civil rights of lesbians, gay
men, people with HIV—will be joined by representatives from the American Civil Liberties Union (ACLU),
Colorado Legal Initiatives Project (CLIP), Leadership Conference on Civil Rights (LCCR), Human Rights
Campaign Fund (HRCF), and the National Gay and Lesbian Task Force (NGLTF). The participants will discuss
the historical, political, and legal ramifications of Romer v. Lvans.

The case challenges the constitutionality of Amendment 2, an anti-gay ballot 1nitiative passed by Colorado
voters in November 1992, If enacted, the measure would amend the constitution of Colorado to prohibit state
and local lawmakers, as well as all government branches, from cver passing laws providing gay people protection
from discrimination. It would also nullify any existing anti-discrimination laws that cover lesbian, gav and
bisexual Coloradans. Oral argument in the case 1s scheduled for Tuesday, October 10th at 10:00 a.m. before the
U.S. Supreme Court.

“Amendment 2 1s offensive to the guarantees of the Constitution,” said Suzanne B. Goldberg, staff attorney
at Lambda, which 1s co-counscl in the case. “Anti-gay initiatives like Amendment 2 single out gayv people for
discrimination by changing the rules through which one group of citizens can secure basic protections from
discrimination.” (Romer v. Evans, U.S. Supreme Court, No. 94-1039)

What: Press briefing to provide reporters with background information and analysis on Colorado’s anti-
gay Amendment 2 that is currently under review by the United States Supreme Court.

Who: Hosted by Lambda Legal Defense and Education Fund. Participants include Suzanne B.
Goldberg, staff attorncy at Lambda; Matthew Coles, director of the ACLU's national Lesbian
and Gay Rights Project; Mary Celeste of CLIP; Richard Wolmack, cxecutive director of LCCR,;
Elizabeth Birch, exccutive director of HRCF; and Melinda Paras, cxecutive director at NGLTF.

Where: National Press Club (13th Floor), 14th and F Strects, N.W., Washington, D C.
When: Wednesday, Scptember 20, 1995 at 12:30 p.m,
—30—

Lambda Legal Defense and Education Fund is a national organization committed to achieving full recognition of the civil rights of lesbians, gay men and
people with HIV/AIDS through impact litigation, education and public policy work. Headquartered in New York, and with offices in Los Angeles and Chicago,
Lambda has regional and national expertise in all aspects of sexual orientation and HiV-related law and policy.
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AMERICAN LAWYER-

Winning Adoption Rights
For Unmarried Couples

ICHOLAS PRIORE,
a 34-year-old parmer
& | i1 Udca. New York's
% John:son, Addnson,
Gemick & Living
ston, is noc a lawyer who spe-
calizes in impace lidgation.
His peicrice runs the gamur
from personal injury and cred-
itors’ fights cases to read esmre
warke So he bad no grand
desipns two years apo when he
agreed to represent an unmar-
ricd man who wanted to adapr
his gielfriends cluld. Bue when
a family courr dismissed the
adoption peuticn on che
grounds that srawe law docs
not athonze adoprions by
unmarried couples. Priore was
shocked. “Whatower you think
abour a nontvadicional rela-
donship,” he says, “a child is
berrer off (i 2 formaalized rels-
nonship.”

Priore challengedd dhe rub-
ing, claiming char New York
courts hard read state law 100
rsuicthvely. Ou Movember 2
the Mew York Courr of

Appm%s agreed with bim. In a
4-10-3 vote, the state’s highest
court Held thar unmarried
can adopr their part-
ildren. “Yo cule other-

of New Yorle chil-

dren a being raised in
bomes headed by two unmar-
r:ed persans coukd have only
one parcat, not the oo
who t them,” chiel jusice
Judith Kaye wroee.

Pr d hiy ciwe

alo l[ic: Bmcria: Dnhl’n,

legal dixecroc of Lambda Legal

_ an ucavien fund,
Inc., an advecacy organizadon
far gays 2nd lesbians. Dohm

2 similar case, which

adopt her parma’s biological
child.

In ~to-back oral argu-
ments, Priore and Dohry cen-
tended phas che language of

person Il‘madukhusb-md

212 995 230€6:4 27 2

and his adult wite wogether
may adopt another person”—
s oot require cyuples w be
married. 1n addicon, they
contended that the language in
a second adopdon s,
which implied thac the biolog-
tcal parene would lase his or
her rights a5 a parenr if a non-
warcred pervon adopted the
child, vz ¢ cdds both with
the other stamzee and with the
kegislarure’s intenc.

Although Dohrn is no
stranger to high-profile divil
righte cases—she recently rep-
resented challengers o the
armed servioss' “dont ask,
don’s wll™ policy-—it vms a
riew and “exhilarating™ experi-
ence for Prore, who firse rep-
resented his dient in a house
dosing.

Priore says his fiends con-
s@ntly wondered, * “Why
don't diey jusc ger myarmed?’
Buae thar's like asking. why not
just cide in the back of the
bus? It just wasn't right.”

—-StERRE . NaCHMAN
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Health Insured?

The ADA offers new hope of preserving coverage

BY CATHERINE

If there is one issue people with HIV are
virtually guaranteed to encounter, it is
the issue of health care insurance and
access. HIV can be a severe barrier to get-
ting and maintaining health coverage, a
problem that typically worsens with the
advancement of the disease. The volatili-
ty of the issue recenty was illustrated
when New Jersey announced its plan to
adopt regulations allowing insurers to
test new applicants for HIV and to deny
coverage to those who test positive or
who refuse the test. The move provoked
an uproar among state medical experts
and consumer advocates, causing the
insurance commissioner to extend her
study of the regulations and delay possi-
ble implementation.

There are a number of hotly contested
legal issues which can arise for a person
with HIV who is secking, or trying to
keep,  private  insurance.
Howcever, an  important
development in challenges
to  HIVspecific  benefit
exclusions is currently being
bauled out in the courts,
with employers and insur-
ance companies seeking o

The ADA may
be an antidote
for the McGann

brand of insurance

FIANSSENS

did not violate ERISA, the applicable
federal law which at least in theory pro-
hibits  discrimination intended to
deprive a plan beneficiary of benefits.
The ADA may prove to be an antidote
for the McGann brand of insurance dis-
crimination against people with HIV.
The ADA's provisions on disability-relat-
¢d employment discrimination, and the
Equal  Employment  Opportunity
Commission’s (EEOC) guidelines, scem
clear that employer-provided health ben-
efits are among the “terms, conditions
and privileges of employment” in which
employers cannot single out people with
HIV for different treatment. A litde over
two years ago a New York federal trial
judge, in Mason Tenders District Council

“’elfam Fund v. Donaghey, concluded that

a union health plan’s exclusion of AIDS-
related claims violates the ADA. Since
the ADA’s adoption, the
EEOC has pursued, and suc-
cessfully settled, a number
of casces attacking employer-
provided health bencfits
plans with AIDS caps. These
settlements, however, leave

S . a shortage of law defining
himit 1the Americans With dtscr"zmmatwn the extent of the ADA's
Disabilitics Act’s (ADA) pro- agawmst people application.
tections against insurance- with HIV. The ADA also  allows

related discrimination.
Before the ADA, advo-
cates failed in their attempts to attack
one of the more egregious examples of
discrimination—the capping or exclu-
sion of benefits for persons with AIDS
who had been covered under an
employee benefit plan for years, but
found themselves without coverage after
submitting an AlIDS-related cluim. A

wetl-known and horrifying example of

this is McGann v. H&EH Music. In that
case, Houston's H&H Music replaced its
group health insurance plan offering
$1.000,000 lifetime benelits after a long-
time employee, Jack McGann, submitted
AlDS-related  treaument claims, H&H
'ch;mg(:(l to a plan which maintined this

level of benefits for cveryone except .

those with AlDS-related claims, which
hacd a0 $5,000 hifetime limit under the
new plan. The federal appeals court
decided that the cap on AIDS benefits

advocates o argue  that,

plans which exclude bene-
fits only for AIDS care violate the ADA's
protections against discrimination in
public accommodadons. The heart of
the baule here is whether the “public
accommodations” access governed by
the ADA is limited to acmal physical
structures, or whether it also forbids
interference with a disabled individual's
cqual enjoyment of goods and services
when the individual’s purchase  or
inquiry occurs outside the place of busi-
ness. A federal appeals court in New
England decided late last vear thae the
ADA’s public accommodations protec-
tons are not limited to actual physical
structures, o conclusion cchoed by an
Minois federal court in late September,
1995 in Baker v Hartford Life swance
Co.. In the past year, however, federal
courts in Ohio and Tennessee have come
to the opposite conclusion. s
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Some States Trymg to Stop Ga y Mamages Before They Start

‘By DAVID W. DUNLAP

A battle over the very definition of
'narriage, which began two years
§80 In Hawaii, Is spreading through
Western states as lawmakers hasten
to foreclose any possible legalization
of homosexual matrimony.

Homosexual marriages are not
pow legally recognized anywhere in
{he nation, but commitment ceremo-
ples have become an increasingly
common feature of gay life.

Anticlpating that Hawaii may one
day sanction gay weddings, Utah

legislators voted overwhelmingly -

this month to deny recognition to
marriages performed elsewhere
that do not conform to Utah law. This
would include same-sex unions.

On the same day, March 1, a bill
rendering any same-sex marriage
“null and void” failed by one vote to
get on the calendar of the South
. Dakota Senate. It had already been
ppproved by the state’'s House of
Representatives.

Two days later, a bill was intro-
duced in the Alaska House by Repre-
sentative Norman Rokeberg, a Re-
rublican to make it explicit that

‘marriage is a civil contract enlered
into by one man and one woman."

" This leglslative trend has alarmed
gay and lesblan organizations.

What lies at the
heart of the notion
of family?

*“Radical-right legislators will at-
tempt to block recognition of mar-
riages once we win them in the fu-
ture,”” said Evan Wolfson, senior
staff attorney of the Lambda Legal
oefense and Education Fund, ‘‘and
will prevent the American people
from having a serious discussion
about the denial of marriage rights."

For opponents of same-sex mar-
riages, however, there is nothing to
discuss and nothing radical about
the proposition that the family has a

man and a woman at its nucleus. .

This traditional structure cannot be
expanded to embrace gay. couples,
they say.

“Marriage is the basis of family
life, and families are central to civili-
zation,” said Robert H. Knight, di-
rector of cultural studies for the
Family -Research Councnl in Wash-
ington.

“The law doesn’t
against homosexuals,”

discriminate
Mr. Knight

University of Utaby-

‘No state recognizes same-sex marriages, but several legislatures are
iconsidering steps against legalizing homosexual matrimony, Whitney

Hannabh, left, and Dina Hannah at a commitment ceremony with the
Rev. Bill Hamxlton Holway last year in Salt Lake City.

said. “‘It merely says that each sex
must be represented in marriage.
Same-sex couples do not qualify. It
might be called a partnership, but if
it's called marriage, it's a counter-
feit version. And counterfeit ver-
sions drive out the real thing."”

What Mr. Knight sees as counter-
feit, many gay and lesbian organ-
izers see as a legitimate expansion
of what family means. ‘““We're la-
beled as promiscuous,’ said Robert
Bray, of the National Gay and Lesbi-
an Task Force, ‘‘but when we ask for
recognition of our long term rela-
tionships, we're denied." .

Chris Ryan, president of the Utah
Log Cabin Club,.a group of gay Re-
publicans, said, ''All-we want are the
legal rights that go along with mar-
riage.” He mentioned visiting a part-
ner in the hospital, inheriting prop-

" erty, providing insurance coverage,

filinga joint tax return and distribut-
ing assets in a divorce.

In 1993, the Hawaii Supreme Court
ruled that a refusal to grant mar-
riage licenses to three same-sex cou-
ples presumptively - violated the
State Constitution. It sent the case
back to a lower court.

That case is pending and, depend-
ing on the ‘outcome, could pave the
way to legalized gay marriage.

‘would be counter to what,

Such a development would set off
not only a social debate but-also a
constitutional one, over the applica-
bility of Article 4, which says in part:
““Full faith and credit shall be given
in each state to the -public acts,
records and judicial proceedings of
every other state.”

Unless a state explicitly declares
an exception, State Representative
Roger Hunt of South Dakota said, *‘it
may be obligated to give full faith
and credit to a marriage entered into
by two people of the same gender in
another state.”

“l believe; by -and large that
.in this
state, has been the sanctlty of fam-
ilies for the last 100 years," said Mr.
Hunt, a Brandon Republican who
was the legislation’s main sponsor.

But Barry Wick, executive direc-
tor of the South Dakota Gay, Lesbian
and Bisexual Federation, called the
bill *‘patently offensive to anyone
who remembers the miscegenation
laws of the South that banned inter-
racial marriage” as late as 1967.

Lynn D. Wardle, a law professor at
Brigham Young University, sald the
new Utah law was designed to close
a loophole that might have com-
pelled local ‘authorities to recognize
marriages of gay or lesbian couples
— including Utah residents — who

traveled to Hawaii to be wed.

The law would also ban recogni-
tion of marriages performed in other
states or countries if they involved
incest, bigamy or minors under the
age of 14.

*No one is going to lose any rights
they didn't already have,” said State
Representative Norm L. Nielsen, the
Orem Republican who introducegd
the bill. **All it did was make our
laws consistent.”

A spokeswoman for Gov. Michae!
O. Leavitt of Utah, a Republican
said Mr. Leavitt was likely to sigh
the bill when it reached his desk.
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Supreme Court to Rule on Antt Gay Rights Law in Colorado

By LINDA GREENHOUSE
-Special o The New York Times
WASHINGTON, Feb. 21 — Setting
the stage for its f{irst ruling in a
decade on gay rights; the Supreme

Court agreed today to decide wheth--

er.Colorado violated the constitution-
al ‘guarantee of équal protection of
the law by amending {ts Constitution
to bar all measures protecting homo-
sexuals against discrimination.

The - Colorado Supreme Court
ruled last October that the state pro-
vision' violated the United States
Constitution-by restricting the rights

f -homosexuals '‘to participate
equally In the political process.” Sev-
eral Colorado cities, including Den-
ver, Boulder and Aspen, had passed
ordlnances barring discrimination
agalnst homosexuals by the time the
state's voters adopted the provision,
known as Amendment 2, in a refer-
endum In November 1392.

~ The Colorado court based its rul-
ing on United States Supreme Court
precedents dating from the 1960°s,
“when the Court ruied that local gov-
ernments could not make it harder
to enact protective civil rights legis-
lation than other types of laws.

By relying on those precedents,
the state court did not need to decide
whether gay people constitute a
group deserving ‘of the special pro-
tection that the courts have accord-
ed to members of racial minorities.
Rather, the Colorado court said, the
case Involved the '‘right of equal
participation in the political pro-
cess,” a right the court deemed
“‘fundamental.”

By reason of that analysis, the
Colorado case is both broader and
narrower than recent cases that
have come before the lower Federal
courts on the rights of pay members
of the armed services. Those cases
concern the constitutional status of
homosexuality itself, a question not
directly presented in the Colorado

ARTIST WINS ROUND OVER AMTRAK

In a victory for a New York artist,
the Court ruled that Amtrak is an

‘agency of the Federal Government

and must “respect Constitutional -
free-speech rights. Metro, page B4.

case and not likely to be resolved by
the Justices. But at the same time,
the case could provide a forum for a.
broad review of the political-access
doctrine, with important implica-
tions not only for homosexuals bul
also for other groups. .

The case could be “one of ‘the
pivotal civil rights cases’ of the
1990's,” Suzanne B. Goldberg, a staff
lawyer for the Lambda Legal De-
fense and. Education’ Fund, a gay
rights group serving as co-counsel in
the challenge to Amendment 2, said
in an interview today. At Issue, she
said, are "the boundaries ‘on’ what
the majority can do to a minority."

Not surprisingly, the state pre-
sented a very different’ view of the
issue in its appeal (o the Justices.
Calling Amendment 2 an “anti-spe-
cial rights amendment,” the state
called the ruling by the Colorado
Supreme Court '‘a dramatic and un-
warranted: Interference in the politi-
cal process.’

The decislon “'strikes at the heart
of voter-sovereignty and of federal-
ism ftself,” the state sald, adding
that because all legislation affects
some t{dentifiable group, such as
property owners or welfare. recipl-
ents, al} laws could be open to consti-
tutional challenge under the State
Supreme Court's theory of funda-
mental rights.

The case, Romer v. Evans, No. 94-
1039, will be argued next fall and will
probably not be decided until at least
a year from now. Measures similar
to Amendment 2 are on the ballot for

-the elections next November in at

least three jurisdictions: Tampa,
Fla., and -the states of Maine and
_Weshlnglon

In the 1992 referendum, 53 percem
of "Colorado’s voters voted for

‘Amendment 2; while 47 percent op-
" posed it. The amendment led to a

boycott of the state by gay rights and
civil liberties groups, costing Colora-
do $40 milllon in lost convention and

. tourist business, by the state’s-own
estimate. Lower state court rulings’

blocked the amendment, and it has
never taken effect.

The Colorado Supreme Coui

ing in July 1993, in which it set out
the constitutional framework fon.the
case. It ruled that any legislation

that infringed on the ‘‘fundamental:
right to. participate  equally in the ..

political process'’.by “renc__lng out an
independently identifiablg: class ‘of

persons’” must'be subject’to “strict

judicial scrutiny.” That Is, the chal-
lenged legislation must be shown to
be ‘‘necessary to support a compel-
ling state Interest,” and must be
“narrowly tailored to meet that In-

“ual may di

terest.’"

A state trial court, applying that
standard, found that the state had
failed to justify Amendment 2, and

- the Colorado Supreme Court agreed '

in its 8-to:] ruling last October. It
rejected the various state interests
put forward by the state and the

-amendment's supporters, including,
‘for example,
.Amendment 2 was necessary be-

xause gay rights ordinances violated
\\ol;igms of families who did not
sup;

the assertion that

rt the gay rights cause.
“It Is clear that government does
not burden an individual's constitu-

_tional rights merely because it en-

with which that indlvid-
gree,” the State Su-

dorses view.

preme Court said, noting that par-
ents remained free to give their chil-
dren any Instruction they wlshed on
homosexuality.

While dozens of jurisdictions-
around the country have barred dis-
crimination* against homosexuals
battles over repealing those protec-
tions have become Increasingly
common. Voters have repealed or
prohibjted gay. rights legislation in
Cincinnati; Lewlston, Me.; Spring-
field, Mo.; Austin, Tex., and Alachuia
County, Fla. The Cincinnati initiatlve
was found unconstitutfonal by a Fed-
eral District Court, and an appeal
will be argued next month before the
United States Court of Appeals for
the Sixth Circult, in Cincinnati.




