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Wnited States Senate

WASHINGTON, DC 20510

May 25, 1993

The President
The White House
washington, D.C. 20510

Dear Mr. President!

When the Senate considered the Department oI the Environment
Act, Senatoy .Jonn Breaux announced on the Senate floor that your
administration had accepted a recommendation to form a working
group on wetlands issues for the Clean Water Act reauthcrization.

The etated purpose of the group is to provide a forum to
allow appropriate agency heads to work together with members of
Congress to develop a consensus oOn wetlands policy issues,

The wetlands issue is a complex one in which regional
differences, such as those identified by the Lower Mississippl
Delta Development Cormission which you chaired, raquire different
approaches which should be addressed by the new working group.

The current Section 404 program needs to be modified. We
believe that if changes recommended by the werking group ara to
have bipartisan support necessary to move through the Senate,
Senate Republicans should joln our Democratic colleagues in
assisting the group to develop a consensus. Members of hoth
parties as well as the private sactor should participate.

We know of your interest in this issue. We hope to work
with you to develop a wetlands policy that works for the
environment, but also for the landowners, small businesses, and
local economies.

with best wishes,
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Bnited States Senate

WASHINGTON, DC 20510
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April 28, 1993 o
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President Bill Clinton ;;
The White House .

washington, D.C. 20500

Dear Mr. President:

among the most controversial and difficult unresolved iseues
currently facing us is the future of Federal wetlands pollcy.
Last year, both the Congress and the Administration were unable
to break the political gridlock that continues to threaten the
effectiveness of and public support for the wetlands requlatory
program. We now have the opportunity to resolve this issue
fairly as we move forward with reauthorization of the Clean Water
Act. We ask you to join us in an effort to seek a reasonable

compromise on this important issue.

vou may remember that the Lower Mississippi River Delta
Development Commission, which you chaired, filed a report with
President Bush and the Congress in May of 1950 that found that
the nation’s wetlands policy was the source of “significant
problems for agriculture, aquaculture and commercial and
industrial development" in the Delta Regiom. The Commission’s
report contained realistic and progressive recommendations
regarding improvements to federal wetlands policy. These
recommendations included a clear and fair jurisdictional
definition, recognition of the differences in functions and
values of wetlands, incentives for landowner conservation,
reduction of regulatory duplication, regulation ol activities
that drain wetlands and expanding the role of the states in the
Tederal regulatory program.

We ask that you establish a working group of all appropriate
members of your Cabinet, including the Administrator of the :
Environmental Protection Agency, and the Secretaries of the
Interior, Agriculture, Defense, Transportation, Energy and
Housing and Urban Development, to work with us, other
Congressional leaders and the public during Congressional
consideration of the Clean Water Act to forge a ccnsensus on this
difficult peolicy isgsue.
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President Bill Clinton
Page 2

We look forward to working constructively wi?h you on this
vital environmental issue which is of such great importance not
only iv our region but te our entire nation.

Sincerely,

7

David Pryor

. p——

e Bumpers

.Aub\- \ﬁ\/q\ﬁjht‘il"‘f"'

Harlan Mathews

ol

Vendell Ford
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ML e Toust of Representatives =
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A
April 19, 1693
v
President Bill Clinton ™~
The White House .
1600 Pennsylvania Ave., N.W, =

Washington, D.C. 20500

Dear Mr. Presidert:

The debate over federal wetland policy has proven to be one of the most
contentious and difficult environmental issuee facing our country, While the
gridlock in Washington continues, my Tennessee constituents daily face an
ineffective, confusing and restrictive wetland regulatory program that causes
them great hardship, has diminished the value of their property, and restrained
job growth and economic cpportunities. The time has come for policy makers in
Washington to end the gridlock and face this issue head on.

In this regard, I am asking you to organize a wetland summit, similar to
your economic and tieber summits, to bring together all parties in a apirit of
cooperation and action. The current permit program is not working. The public
is losing support for an important environmental resource, jobs are being lost,
opportunities for wetland restoration and enhancement go unaddressed and local
governments are losing property taxes without any presence of water.
Meanwhile, wetlands are being lost to unregulated activities, federal agencies
waste efforts ﬁqhting with each other and regulators consume resources
protecting all wetlands as if of equal value and functions.

- Your leadership is crucial to ending the gridlock and setting new prioritics,
sstablishing new procedures and finding new solutions. We must all unite
behind efforts to re-invent government's partnership with private lundowners in
an effort to protect and enhance our nation's wetland resources.

I hope you will call together a wetland summit and I look forward to
working with you on this important issue.

Best Regards,

D dquist
Member of Congres:
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Congress of the Tnited States

Wouse of Bepregentatives

March 31, 1893

1600 Pennsylvania Avenue, NW

Washington, DC 20500

Dear Mr. Prasident:

SHashington. BLE 20515-0516

OEP:% §

Ol CEs

Vich Cramman
COMMITTEE ON THE
JUDICIARY

CHaIRMAN
Jupictary SuscoMuTYl
um GVt ANg
Comanumional RiasTa

Viel Chaikatan
COMMITTEE ON VETERANS'
APEAIRS

TOMMITTEE ON FOREIGN
AFFAIRG

We understand that you have been contactaed by a group or 20
nmembers of Congress regarding their concerns about the nation's

policy on wetlands.

"wetlands summit.”

While we a
ba reviewed and reformed,
criticisus they raised,

gree that wetlands policy needs to
we must respectfully refute some of the

and disagree over the need for a national

Wetlands are one of our most vaiuable natural regources, and

- strong measures are needed to protect themn.

We agree with our

colleagues that more incentives and public funding are needed to

encourage the preservation of privately held wetlands.
many good programs alread

However,

y exist that have proven to be very

successful in encouraging the preservation of wetlands, such as

the Wetlands Reserve Progranm.

adequate funding.

What these programs lack is

Much of the controversy surrounding wetlande stems from the fact
ou know, tha wetlandsg

that we lack a clear wetlands goliay. AB

delineation manual has
gsaveral years.

Becausge
some revisicns were adop
situation hae stabilized

been su

Ject to revisions over the past

it was considered a technical decument,

ted without formal public rsview.
as all agencies now use the 1987 manual.

The

In addition, a study by the National Acadany of Sciences is

underwvay to determine the best methoda fo

r delineating wetlands.

Congress directed the Academy to take regional differences into

considaration during this process.
completed by late 1994.

That study is expected to be

The whole debate over the proper definition of wetlands
illustrates the difficulties caused by our uncertain wetlands

policy.
responsibilities.

Field staff have
and agencies do not have the

In addition,
streamlined and made more

lacked adequate and consistent training
proper resources to carry cut their
the .permit process needs to be
flexible so that the differences

between large and small permits can be taken into account.

We are particularly concerned by claims that wetlands are not
compatible with good economic policy and that they adversely
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impact privata property owners. On the contrary, wetlands policy
must recognize that the pressrvation of these natural resources
has benefitas for all property ownere, and that they protect human
health and safety.

Safeguards need to be put in place to help small private
landowners nagotiate the wetlands regulatory process. Pernit
applications that drag on for several months into years can
certainly create burdens for the small property owner.

H.R. 350; the Wetlands Reform Act, was introduced to raspond to
these and other shortcemings of the current system. This bill,
vhich has the support of all the nxjor environmental groups, is
compatible with your view that protecting the environment is -
consistent with maintaining a strong economy.

- To encourage the protection of privately held wetlands, the
measure would oreate new tax incentives to encourage owners
of wetland property to protect their land in ites natural
Btate .

- More staff and resources wculd be directed to the agencies
responséible for permits and wetlands delineations, and
training, education and outraachlptoqrams would be improved.

- Small permit applications would be expedited through the
creation of a "fast track" for minor permits, to enable such
applications to be processed within 60 days.

- Punds would be earmarksd for the Corps of Enginaers to
assist smell landowners with watlands delineations.

- The scope of the permit program would be expanded to include
all activities that are harmful to wetlands.

- Follow-up procadures would be put in place to determine the
effect of the general and individual permit programs on
watlande, as well as the succeas of any mitigation
activitias,

We feel very strongly that legislative action on the Clean Watar
Act and wetlands must proceed without further delay. Calling a
"wetlands summit" might help bring this issue into the spotlight,
but we feel that more than enocugh opportunities for the airing of
diverse views on wetlands have taken place. For example, the
National Wetlands Policy Forum convened in 1987 brought together
state government officialg, envirenmentalists, the agricultural
community, developers and othex industry groups for a
comprehensive review of how best to manage wetlands. The forum
resulted in the recommendation that a "no net loss of wetlands”
policy be adopted. In addition, numerous congressional hearings
were held in the last legislative session, and many public foruns
were held throughout the country.
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We fear that the aganda of those supporting a wetlandas summit is
to cause further delays in finally bringing this issue to
conclusion. More worrisome is the fact that the cosigners of the
letter to you are interested in seriously weakening current

protections for wetlands and opening protected areas to
destruction.

We hope that you will move forward in support of efforts to
reauthorize the Clean Water Act with previsions to strengthen
wetlands protections. We would certainly welcome your
endorgement of H.R. 350, the Wetlands Reform Act, and lock
forward to working with you to enact an environmentally and
economically sound naticnal policy on wetlands.

Sincarely,
Don Edwards, M.C. Anthoﬁy c. Beilenson, M.C.
° ¥ N
Bruce F., Vento, M.C. : Lana Evans, M.C.

?ﬁzuih’.J‘!:;;“Ull!‘&ltiitn-

Bill Richardson, M.C.

L 8 Stokes, M.C.

McDefmott, M.C. Carolyn B. Malonay, M.C.
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David E. SRhagad,| M.C.
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Bernard Sanders, M.C.

| s Macdu,

_,.Dan danbur (
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42;/” L Wer
- . Olver, M.p%

wrist -he

Pete Stark, M.C.

C. Woolsey, M.C.

Gar L, Ackerman, M.C.
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MEMORANDUM
TO: Mack McLarty, via fax 202/456-1121
FROM: Bill Burton, 202/879-3442, 703/351-0381

DATE: May 5, 1993

SUBJECT: Breaux/Wetlands Followup

1 spoke with Katie McGinty last night regarding the wetlands
issue raised by Sen. Breaux in his jetter to the President (I
faxed you a brief memo on this issue yesterday). According to
Katie, an agreement was worked out with Sen. Breaux under which
an interagency task force would be created to look at the
wetlands issue. This was done as part of the compromising that
went into the bill creating the Department of Environment (which
bill, as you know, passed the Senate yesterday) .

Katie says that Breaux is pleased with where we now are on the
Mississippi wetlands issue.

:
rw/{, i»p

(
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MEMORANDUM
TO: Mack McLarty, via fax 202/456-1121
FROM: Bill Burton, 202/879-3442, 703/351-0381
DATE: May 4, 1993

SUBJECT: Breaux letter to POTUS re Delta wetlands

SUMMARY: Democratic Senators from Louisiana, Arkansas, Tennessee
and Kentucky want the President to do for wetlands policy in the
Mississippi Delta what he is doing for old-growth forest policy
in the Northwest. They are NOT calling for a wetlands summit,
put they are asking for the President to focus on the problem and
to appoint a cabinet-level task force to work with Congress and
the public to work out a balance between economic development and
environmental protection in the Delta.

DISCUSSION: You received, from Sen. Breaux’s office, a copy of a
lJetter to the President dated April 28, 1993, concerning wetlands
in the Mississippi Delta. The letter was signed by Sens. Breaux
and Johnston of Louisiana, Pryor and Bumpers of Arkansas, Sasser
and Mathews of Tennessee, and Ford of Kentucky.

The letter reminds the President that, as governor, he chaired
the Lower Mississippi River Delta Commission which reported to
President Bush three years ago that there were significant
problems involving economic development and wetlands protection
in the Mississippi Delta. The letter asks the president to
establish a cabinet-level group tc work with Congressional
leaders and the public to find a consensus on wetlands policy.

Please advise what direction you would like to take on this
request.
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Facsimile Transmission From:
U.S. SEMATOR JoHN BRRAUR
Unitcd States Senacta
washington, D.C. 20510
(202) 224-4623

PLRASE DELIVER THYS INPORMATION AS SOUN RS POSSIBLE

NUMDER OF PAGES INCLUNING COVER gHEET: 1

e —————

DATE: 4/28/83

TO: Yack MceLurly

FAX NUMBER TRANSMITTED TO! 48A-1121

FROM: Scnator Jchn Brea2ux

RE1 ror your iufovmatior, today I have seut ~hec following

Jerler tc Pregident Clinton. A hard copy Fill be sent LY

N ———

R 1! 1118 waook . .




Rniced States Snate

WASHINGTON, DC 20810

april 28, 1793

president Bill clinton
The white House
washington, 0.C. 20500

Deay Mr. Presidents

amonyy Lhie most controversia’ and difficuit unresulved iceues
currently tacirg uE i=s the future of fFederal wetlands poliry.
Lagt year, Lotk the Congreogs and the Administration we e unable
tw treek the political gridlock that contirnues 1o threaten Tth®
eftocniveness of and public suppart. for the wetlands regulatory
program. e now have the npportunity to rescive Lhis icsue
fairly as we move forward with raaurhorization of the Jledqal water
Act. We ask you to join us in an affcrt to seel 2 yeasonapla
compromise @n this iwmpertant iesue.

vou may remembwr that =he Lowar Misslssippi River Della
pevalopmrnt Commigscion, whichi vou cheircd, tiled A regosT wWith
president Bush and Lle Congree€ in May ~f 1990 thot fcund 'hat
eho natian s wetlands policy was the scurce of ngignificant
problems tor agriculture, aquaculture ars comwercial and
ingustrial develepment” in the Delra Region. The Cormission’s
teport contained reaiisLic and progressive reCuMeniaT1ons
rcgarding improvemento to Fedars) wetlands poiicy. thEse
recomuendations included a clear and tair jnrisdictional
definition, recognition of the At ffurgnees in functinns ans
values of wetlands, incentives for landowner conservation,
racuction of regulatory duplication, regulation of activities
that drain wetlands and ~xpanding TnS rol= of the stazes 12 the
Federal regulatory program.

We ask that you establish a work ing gJroup of a1l apprupxiate
members of your Cabinet, tncluding the Administrator of the
Envirenmental protecLion Agency, and the S=cretarics of the
Ipterior, Agriculture, Defensu, Tranzportation, Friergy and
Housing and ixban pevelopment, to work witnh us, other
:ongrnssional leadcre and Tie public during Congrassicna
considerction of the (lean Water Act to forge a consensus Ji this
difficult pulicy issuc.



President Bill ClinLon
vage 2

We look forward to working congtructively with you on this
vital cnvironmental issue which is ot such grear iwportance not
only te nur region but to our entire nation.

Sincerely,

pavii! PrLyor

LIt it

& Bumpers

\- MM

Ear-an Marhewe

ol T el

Wendell Ford

L




FINAL REPORT

THE DELTA INITIATIVES
MAY 14, 1990

LOWER MISSISSLPPI DELTA
DEVELOPMENT COMMISSION MEMBERS

Statc Commissioners
. “hairman Bill Clintoa. Governor ot Anansas
* Vice Chairman Rav Mabus. Gavernor of Mississiops
secrerary Ed Jones, Former LS. Congressman
Charile Xruse, Musoun Deparument of Agneulture
Buddy Rocmer. Governot of Loutslana
Lee Troutwine, Kentuchy Department of
Loca Goverrynent
Dx. Rhonda Vineon. Department of Economic
Develupment. Southeen [llino Lversity
at Carbondale

Prealdentdal Appointies

Webb Franklin. Former LS. Congressman
John Shepherd. Attormney at law




Lower Mississippl Delta Development Commission

May 14, 1990

The President
The White House
Washingten, D. €. 20300

Dear Mr. President:

Th:s is the final report to Yyou and the Congress of tha United
states of Americ¢a on the werk of the Lower Missisaippl Delta
Development Commission. It {s more that Jjust another government
report to be added to countless snelves of government studies that

have gone betore.

Thig L8 a Handbock for Action -- one that can turn the Daeita ana
jts a.3 million people into full partnars in America's axciting
future, full participants in the changing global economy.

The Lower Misgissippi Delta Development Commission was astablished
under Public Law 100-460 in October 1988 through legislatien
introduced by a bi-partisan group of senators and represantatives
from the seven states making up the Lover Mississippi Delta region,
as wall as Congressmen from other parts of the nation. The Leower
Missiesippi Celta area is comprised of 219 countles in Arkansas,
Louisiana, HMisaiselippi, Miggsouri, Illinois, Tennassed and Kantucky.
Together they form the pocrest region of the United States.

The Commissien was glven thls mission; te astudy and make
recommandations ragarding economic neads, problems, and
epportunities in the Lover Mississippi Delta region, and to develop
a tan=year regional econonic developaent plan.

7o begin ita work, the Commission had to collect all the
information, opinions and ideas available in the region. And that
is exactly what has been done. We have blanketed the Dalta,
seeking input trom many thougsands of peopla who attended public
hearings, spoke to us, gave us written tastimony or participated
through praviding resaarch and gratistical information. We have
raviewed a mountain of material and considerad evary singls,
specific suggestion made by the citizens ot the Dalta == and they
had many ideas on hev to improve the avarall quality of life tor
all the people of the region.

In October 1939, we lssuead an interim report entitled "The Body of
the Nation®, which cutlined the proble=s and opportunities of the
Celta, thRe vast human and natural resources and many {mpraszsive
efforts mew underway to move our raegion forward.

We agreed that the Dalta Vis an anormous, untapped regeurce for
America, that it can and should be saved. We agreed that our goal
should ke nothing leas than f£ull partnozuhip for the Delta: Tratas
ot employmant and Incoma at or better than the national averags.

4



; The Praesident
May 14, 1990
page ¢

Now, in this Final Report, all of the information, all of the
opintons and ideas we have collectsd have been put together into
an ambitiods, aggressive plan for the develapment of the region.

It is a handbook fer action that anvbody can pick up == 3
congressman, 2 governor, a legislator, & chapber of connercs
president, a mayor, a teacher, or a student == and see what he or
she can do %o help.

We also beliove the plan ccmes dust in tima for ene Delta and its
people. The 19908 nave brougnt ug an entirely new world marked &y
the triumph of democracy and market econcmies. This new warld
provides economic upportunitiee for ameri~ana prepared to compete
in lt, and en¢racua challenges faor those vho are nor. The pacple
of the TLel=a cannct beceme full partners in America's future
without an honest asgassment of where we are in the emerging global
economy and what we have to do to increase the capacity of all our
peocple to succeed in it. That is what wa have tried to do in our
inter.m report of october 1989 and in this final report.

If we do not ipplement a single reccmmaendation made in this veport,
a lot of Americans who live in the Delta are going %0 do tine in
the 19%08: those who are wall-educated, on the cutting edge of
change, and able to take advantage of thm wuwerging global acnanany.
But millions of pacple will ba ‘eft behind, and the region as a
whela, tncluding its syccessful residents, will net achieve its

full potential.

We call on you, our Congress, our atate and local leaders, and our
cigizens to assune respansibility for the Delta's future.

Being in the vanguard of change need aot be a distinctioco 1i{mit=4
to the freedom-hungry citizans of Eastern Europe OT Polaad or rae
aggressive buslncss people of Sisgapore or Yorea. The people of the
Delta belong in that vanguard, They want to ba there, and they cac

be Lt each of us will do our pax:.

Respectfully,

B8ill clinton
Chairman

3777 wainut Grove Rued - Memphita Tennacsre 381 19+ (901) 7831400



[SSUE:

TEN YEAR GOAL:

SITUATION:

Narural Resources

Wetlands (Freshwater)

All cemaining igh quality wetlands will be provecred without prevenling
econcmic development by the vesr 2001

The natonal wetlands policy has cuused signficant problems for
agriculture, aquaculture and commercul. and wdustrial development.
\iore than 21 mullicn acres of Lower Mississipp River Deitd land 1§
designated as wetlands. The “Joint Federal Manual foc ldentifving and
Deleting Jurisdicucnal Wetlands™ Increased the nver delw lands.
described as wetiands n the region frm a former 15-18% of.che land
-a 1=proxiateiv "0%-8C%. The Manual is 1sed for Section 404 permits
and the Food Security At reguianon Serious qUESUIONS nave been raised
concemung the exact intent of Congress and inadequate public access
to the Manual.

Current definitions do aoc adequatety differentiate the qualicy of
wetlands. For example. a prsune Zypress svamp and 2 commercial
lobiolly pwne plantation may he placed in the same wetlands
classification. Relative wedands values we adt consideted. All chese
problems place iadividuals and industries in a stare of confusicn,

Landowners and plunness are mx adequately informed of the ne®
wetlands pclicies. and farmers are not accustomed to obaining petmits
to improve iand hat has a long history of culuvauon.

Current interpraaations of the narienal wetlands policy have placed major
limitations on the Delu's evonoiny becuse commercial and industnal
development is beirg impaiced

Expansion of the successful cafish. crayfish, and baidish industries i$
severely limited

Constructon of surface water sorage systems to preserve aitical ground
water supplies and incTedse eCaNOMIC retums through imgation fom
agniculture also has been tumpered

“Determination of miugation” requirement showing the effects cf
consruction are not being made eary enough in the permiting process
to allow for reasonable financial planning. with up 1o 80% of river
delta land classified us wetlands, large scale mitigation may ok be
practical. Current nterpretatons of national policy even require land
users 1o create new wetlands when Foplands ue improved ot convened
1o commercial, industrial of aquaculture uses.



RECOMMENDATTONS:

All levels of government and the privae sectof should acuvely
support prescrvation of nigh qualiev wetlands. The North Amencan
Waredowl Managemert Plan is one example of acuve support for this
recommendiation.

states should esablish an area-wde svstem of “mitigation banking,
ior land converted trom wetlands. (See¢ glossary.)

Congress should eliminate the “dredge removal” ‘oophole in Section
104 of the Clear, Water Act cf 1972 (CWA =27 Present rules allow werlands
to be drained if the removed matenal is hauled awav and deposited
in a non-wetlancls area.

Congress il Skl 1 wetlinds protection program with
incentives fur landewncrs (o prowect and establish high quality wetands.
the program should put cmphasis or the conservation and re-
esublishment of bottomiand nasrdwo0ds.

Coagress should exempt pre-Food Security Act (FSA) croplands from
werlands regulations of Section 404 of the CWa 72 and the Food Securiry

act of 1985.

Congress snculd direct approprate federal agencies to dev=lop
precedures that clearly :denufy mutigetion equirements

Congress should direct approptiate federal agencies (O esublish
rucimum-sized wetlands ‘o regulauon.

Congress should assign the responsibility for identificatrion and
maintenance of a wetlands \ventary o one agency. and require
consultaion with other affeced agencies.

81




WSUE:
TIN YEAR GOAL.

SITUATION:

RECOMMENDAJIONS:

Natural Resources

Coastal Marshlands, Wetlands

Eswablish an eguilihrivm in the lass of coastal marshes and wetlands
py the vear 2001.

Lousiara contlins 40% of United satcs codstal marshes and 80% of
the nation’s coasal mansh loss is occumng in the sate Current lass
is esumated ta be thim-five syuare miles annually. This Is an urgent
crisis and should be given top pricnty for resolution.

Louisiana weglands serve 4y incubators for 20% of the commercial dsh
and 12% of the recreationdl fish harvested in the Gulf of Mexico. The
Lovisiang comimerciai AL b coshImIC TR T fe Aarirmdren

to be $2.3 billion.

Coastal mMasshlands and wetlands are valuabie nabtacs foe wildlife
Loussiana wetlands provide wintenng habitst for 66% of the Jucks and
geese using the Mississippi fyway. Wetlands provide essential habitat
for manv non-game species of wrildlife. National flood conwol and
navigation policies. although designed to foser national eccnomic
development. have caused in large (Qr the loss of lower Mississippt
vallev marshlands and wetlands.

Conygre=w shauld require the US. Army Corps of Frgineers (CCE) 10
create marshes with dredged matenal fom Corps-maintired channels
ir the Lrwer Mississippi Delta,

Congress and states should develop an approach for meeting the
goal of an immediace no nct loss on permited wetland activities.

Congress should require stabilization of banks along cver and stream
channels maintained by the Cot.

Congress ind saics should direct appropeiate agencies o accelerate
planning and constniction of approximatety 20 freshwater and sediment
diversions designed to replicate natural acticn of the river to restore
vegeuared marshlands ard wetlands.

Congress and states should dircct appropriate agencies o accclerate
instailarion of nan-point source dischiarges Lo cuasial wetlands to offset
salinitv intrusion and improve quality of warer flowing inta oystet reefs
and Bshing grounds.
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Webb Eranklin, Former LS. Congressman
John Shepherd. Aorney at Law
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Myra Rarber Anthony Haynes Judy Qakman
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State Advisory Committees

srkansas State Advisorv - Chairs. Mr. Eunest Cunningham &
Mr. Redney Slater
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SEC._ . WETLAND DETERMINATIONS BY A SINGLE AGENCY.

In consultation with the Secretary of Agriculture, the
Secretary of the Environment, the Secretary of the Army, and the
Secretary of the Interior, the President shall, within 90 days of
the date of enactment of this Act, make recommendations and
report to the Congress on measures to--

(1) provide that a single Federal agency be responsible
for making technical determinations, including
jdentification of wetlands, on agricultural lands with
respect to wetland or converted wetland in order to reduce
confusion among agricultural producers; and

(2) provide that the Soil Conservation Service be the
Federal agency responsible for all such technical

determinations concerning wetlands on agricultural lands.

AMENDMENT No 341
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WETLANDS DRAFT - JULY 25, 1992

I. Summary of Problem

Wetlands are among our most important ecosystems. They
provide critical fish and wildlife habitat, including habitat for
approximately one half of our threatened or endangered animals
and two thirds of our threatened and endangered plants, and
spawning grounds for 96% of the Nation's commercially-important
fisheries. They also hold and filter large volumes of runoff
water, serving important water quality and flood control
functions. Since Colonial times, however, the contiguous states
have lost over half of their wetlands to farming and other land
development. (The percentage varies from state to state,
Arkansas has lost 72% of its wetlands.) Of our remaining
wetlands, only a small portion are on lands owned by the public,

. rendering most vulnerable to future development. In fact, we

continue to lose almost 300,000 acres of wetlands each year.
current programs to protect these programs are not working, but
they are under attack by landowners who claim that wetlands
regulation denies them fair uses of their property.

II. History of Problem

Until the Clean Water Act was passed in 1972, few measures

were taken to regulate activities in wetlands. 1Indeed, through

much of our history wetlands were viewed as "worthless" swamps

~and bogs. The only perceived "problem" was how best to drain or

fill wetlands so they could be developed. The only wetlands that
received protection were those that were purchased or otherwise
in direct public ownership as part of parks, wildlife refuges,
etc. These only amount, however, to _ % of our total remaining

- wetlands.

The 1972 Clean Water Act sought to "restore and maintain the
physical, chemical and biological integrity of the Nation's
waters." Section 404 of the Act expressly prohibited the
discharge of dredge or fill material into the waters of the
United States without a permit from the U.S. Army Corps of
Engineers (COE). (While most discharges into water bodies
regulated by the Clean Water Act were under the jurisdiction of
the new Environmental Protection Agency, the dredge and fill
program was left with COE, which administered the predecessor
program under the Rivers and Harbors Act of 1899. This earlier
law, however, was used primarily to regulate navigation, and not
to protect wetlands and other aquatic ecosystems.)

While the 1972 Clean Water Act did not mention wetlands -
expressly, a number of courts ruled that "waters of the United
States" included wetlands. Therefore, under section 404 of the
law all discharges of dredge or fill material into wetlands
required a permit from the Corps of Engineers. EPA has the
authority to veto permits issued by the Corps, but has exercised

 this authority only a handful of times over the past 20 years.



Considerable controversy has surrounded the question of
which areas are wetlands subject to the Corps’ regulatory
Jurlsdlctlon. In 1977, Congress amended the law to exempt
ongoing farming, logglng and ranching activities, but not future
conversions of wetlands to such uses. In 1986, faced with an
argument that wetlands were not subject to regulatlon under the
Act or the Commerce Clause of the U.S Constitution, the U.S.
Supreme Court agreed that wetlands adjacent to other water bodies
were subject to regulation under the Clean Water Act.! 1In
addition, since section 404 addresses only the direct discharge
of dredge and fill material, only about 20% of all activities
that destroy or impair wetlands are covered by the program.
other wetland-destroying activities, such as draining, ditching
and channelizing, are not covered. In addition, a large number
of activities that technically require section 404 permits are
- covered by "general" “regional" or "nationwide" permits, under
which activities in wetlands may occur so long as certain
conditions are met. 1In all, the Corps issues approximately
10,000 individual wetlands permlts each year, denies 500, and
approx1mately 40,000 activities quallfy under reglonal or
nationwide permits.

The question of- what is a wetland for purposes of the Clean
Water Act also was subject to scientific debate, since wetlands
span a continuum from areas that are clearly water bodies to dry
land. To. resolve this issue, in 1987 the Corps of Engineers
issyed a manual establishing criteria for program officials to
use in determining which areas are wetlands. After extensive
consultation with EPA and other federal agencies, this manual was
revised in 1989 to provide better scientific guidance.

In part due to poor communication and education of
landowners, issuance of the 1989 manual caused considerable
confusion and anxiety. Many landowners, especially farmers, were
led to believe that vast land areas not previously subject to
section 404 jurisdiction now could not be developed or farmed
without a permit. Actually, while the 1989 manual "fine-tuned"
criteria to determine wetlands jurisdiction, the changes affected
a relatively small percentage of wetlands. This controversy led
to the introduction of legislation in Congress, described below,
and the Bush Administration's ill-fated efforts to issue yet
another manual in 1991.

Another major controversy surrounding the Clean Water Act's
wetlands program is compensation under the Fifth Amendment. Many
landowners believe that if property values are reduced or :
eliminated because of wetlands- regulatlon, they should be

' The Court reserved ruling on,whether wetlands not-
adjacent to other water bodies were subject to such regulation.
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compensated for this reduced value by the federal government.-
While relatively few permits for activities in wetlands are
actually denied under section 404, a recent CBO study indicated
that compensation for all reduction in property values caused by
‘wetlands regqgulation would have a significant impact on the
federal treasury. [Insert estimates]

Finally, many landowners complain that the section 404
program is complex and cumbersome, and that too much time is
needed to determine first whether their land is covered by the
wetlands program, and second whether a permit can be issued.

IITI. Current Status/Recent Developments

A. The Wetlands Forum and “"No Net Loss"

In an effort to resolve the serious controversy over
wetlands regulation, the National Wetlands Policy Forum, convened
by the Conservation Foundation at the request of EPA, recommended
that a national wetlands policy be established to achieve no
overall net loss of the nation's remaining wetlands, as defined
by acreage and wetlands function. To achieve this goal, the
FOrum recommended efforts to restore previously-impaired wetlands
to compensate for new wetlands losses. Unfortunately, despite
President Bush's campaign promise to fulfill this "no net loss"
policy, the recommendations of the National Wetlands Forum have
largely been ignored.

B. Wetlands Bills in Congress

Because of the serious controversy over the 1989 wetlands
manual, and the failure of the Bush Administration to implement a
serious no net loss policy, a large number of bills were
introduced during the 102nd Congress to amend section 404 of the
Clean Water Act. Some of these bills were designed to ease
wetlands regulations; others were introduced to address serious
~ loopholes in the existing program. These bills would be taken up

as part of Clean Water Act reauthorization; however, this proces
now is not expected until next Congress. At this point, two
bills stand out as the principal focus of the debate:

H.R. 4255, introduced by Representative Don Edwards (D-CA),
would close many of the loopholes in existing wetlands
" requlation, while addressing some of the concerns of landowners
about inefficiencies in the current program. H.R. 4255 would
strengthen the existing program by commissioning a National
Academy of Sciences study of wetlands delineation; establishing a
national policy to preserve the quantity and quality of the
nation's wetlands and to restore degraded wetlands; expanding
section 404 coverage to include all activities that degrade
wetlands, including draining, excavating and flooding; and
‘strengthening controls over the general permit program, under
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which thousands of acres of wetlands are lost each year with
virtually no accountability. At the same time, H.R. 4255 would
improve the permitting process by creating a "fast track" program
for small-scale projects; providing more funds for wetlands
mapping and training; and simplifying and clarifying rules for
determining which agricultural activities are exempt from
wetlands regulations.

H.R. 1330, introduced by Representative Jimmy Hayes (D-LA),
is designed to relieve landowners of many of the burdens of
wetlands regulation, and has been criticized widely by : '
environmentalists. The bill would eliminate EPA's oversight role
in the wetlands permitting process; rank wetlands into "high",
medium" and "low" value categories, a process criticized by
virtually all wetlands scientists; eliminate all protection for
'so-called "low"-value wetlands and seriously weaken protection
for "medium"-value wetlands; require direct federal acquisition
of high-value wetlands, at considerable expense to taxpayers;
expand the general permitting program; and significantly narrow
the definition of wetlands covered by the law. H.R. 1330 has
more total cosponsors than H.R. 4255, but has fewer Democratic
cosponsors.

C. White House Interference. in the Delineation Manual

In response to controversy over the 1980 wetlands
delineation manual, experts within EPA, the Corps of Engineers,
-and other federal agencies set forth to address concerns about
uncertainty in the delineation process while improving the
scientific basis for the manual. Before this process could be
completed, however, VIce President Quayle's Council on
Competitiveness interfered in the process. Rather than improving
the manual, ultimately White House officials overrode agency
scientists and proposed a new version of the manual in August,
1991 which would have excluded approximately half of the Nation's
remaining wetlands from the section 404 program. Wetlands
scientists around the country, both in and out of government,
were virtually unanimous in their criticism of the proposed 1991
manual, which ignored basic wetlands science in an effort to .
narrow the scope of the wetlands progranm.

D. Recent Supreme Court Decision on "Takings"

The U.S. Supreme Court recently decided the "Lucas" case on
the extent to which regulations that diminish land value require
government compensation of landowners. While this case was _
watched closely by wetlands advocates on both sides, the decision
should have little impact on the issue, although it left open
more questions than it answered about takings law. In a highly
divided opinion, the Supreme Court ruled that compensation was
-required only where regulations completely eliminate private
property value ---a rare occurrence in the wetlands arena. Even
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where full loss of property value occurs, compensation still may
not be needed where the government proves that the regulation is
necessary to prevent a nuisance.

IV. Major Predictable Events Over Next Few Months

A, This week (Wednesday) the House of Representatives will
vote on the VA-HUD-Independent Agencies Appropriations bill,
which includes the EPA budget. Subcommittee Chair Bob Traxler
(D-MI) included in the bill a $500,000 line item for a National
Academy of Sciences study of wetlands delineation. While not
expressly stated in the bill, presumably the Administration would
continue to use the 1987 manual in lieu of proceeding with the
1991 proposed manual, until thlS study is completed. A Motion to
Strike this provision is expected on the House floor, with a
close vote anticipated.

: B. It is rumored that proponents of H.R. 1330 may try to
move this bill this year independent of Clean Water Act
reauthorization, despite the fact that this would result in a
pitched battle among Democrats in Congress. Representative Hayes -
reportedly is considering moving to amend the Water Resources
Development Act (WRDA) to include some or all of H.R. 1330 when
the WRDA is considered by the Public Works Committee or the full
House. Another possibility is that Representative Hayes will
wait to see what happens with the NAS vote on the EPA
Appropriations bill before deciding whether to proceed with H.R

1330.

C. The White House continues to wrestle with the decision
whether to proceed with a revised version of the 1991 delineation
manual. Vice President Quayle and other conservatives in the
White House favor this approach, while EPA Administrator Reilly
and CEQ Chair Deland oppose efforts to continue with a manual
that they believe distorts wetlands science. Any decision to
proceed with the manual will be extremely visible and
controversial.

V. Key Issues and Analysis

Three issues predominate in the current wetlands debate: (1)
what areas should be considered wetlands and subject to
regulation under section 404 of the Clean Water Act; (2) what
activities should be subject to wetlands regulatlon, and (3) to
‘what extent should wetlands regulation requ1re public '
compensation of private landowners.

‘The issue of what is a wetland is a scientific determlnatlon.
that should be left to wetlands scientists. For this reason, the
Clinton-Gore ticket should continue to support referral of this
issue to the National Academy of Sciences. Once these
determinations are made based on sound science, sound pollcy
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decisions can be made on the remaining two issues.

once wetlands delineation is made based on sound science,
most new activities that destroy or impair wetlands should be
subject to regulation, as part of a true "no net loss of
_wetlands" national policy. To accomplish this goal, all
activities that adversely affect wetlands must be brought into
the regulatory program, and increased efforts must be made to
. restore wetlands that have been impaired in the past. This
should not be accomplished, however, by attempting to "create"
artificial wetlands in return for new losses of natural wetlands,
an approach that most reputable wetlands scientists believe is
not possible. Ongoing farming activities should continue to be
exempt from wetlands regulations, but the rules for these
exemptions should be simplified and clarlfled to create more

certainty for farmers.

The issue of compensatlon of private landowners for
regulatory takings is a legal issue which should be left to the
courts under the Fifth Amendment.- As evidenced by the recent .
Supreme Court decision, compensation is available to landowners
who lose complete uses of their property under wetlands and other
regulations.

VI. Administration Policy

As discussed above, the Bush Administration has not
implemented most of the recommendations of the National Wetlands
Forum. Instead, Vice President Quayle presided over efforts to
substitute polltlcal expedience for sound wetlands science. Now,
in an effort to avoid the political fallout over earlier policy
errors, forces within the Administration appear to be at a
- stalemate over wetlands policy. It is likely that any decision
on this issue before the election will be driven by political
“acceptability rather than policy considerations. More likely,
the Administration will attempt to avoid any major decisions on
this issue until after the election.



ent butt

1. Wetlands regulations are putting small farmers out of
business.

Response: -

Normal ongoing farming and forestry practices are exempt from
Section 404 of the Clean Water Act. The Act would only require a
permit when the farmer wants to fill in wetlands not previously
farmed, for either agriculture or development.

In recognition of the sometimes confusing permit process,
however, the Edwards bill, H.R. 4255, streamlines the process and
defines these exemptions more clearly.

2. Private Property rights are being abused by wetlands
regulations. Under the Fifth Amendment, people are due just
compensation if the government takes there property.

Response:
Wetlands regulations do not interfere with property rights. The

Supreme Court has clearly defined what is a "taking," and
generally the Fifth Amendment does not require compensation for
anything short of total confiscation (ie, when a railroad is
built through your backyard).

Requlating proper land use does not deny anyone of their property
- it's the same as zoning. We do not compensate someone living
in a residentially zoned neighborhood for not being allowed to
build a factory in the middle of the block. Nor do we compensate
the person whose property value decreases when a landfill is
placed in his or her part of town. :

Furthermore, the Constitution requires the government to protect
public health and safety. If I fill my wetlands, then your
property will flood, or your drinking water will get
contaminated, or your favorite fishing hole will die.

In fact wetlands regulations are needed to protect public
property rights - the right to protect the beautiful lands of our
country from unnecessary flooding, groundwater contamination,
loss of wildlife and seafood and the right to protect our health
from the dangers of water pollution.

3. Environmental Rogulatioha cost jobs.

Response: ' :

Quite the opposite, the Clean Water Act could create jobs by
funding the construction and repair of outdated and
environmentally damaging sewer systems throughout the country.



Also, Commercial fishing and tourism are both industries that
lose jobs and money without clean water.

4. Environmental rpgulitiona are stopping economic growth and
cost money.- ' ,

Response: . :

With wetlands covering only 5% of the contiguous U.S.,
requlations protecting these vital areas are hardly stopping
development - they merely steer it away from these especially
fragile and naturally productive areas.

5. Too many lands are incorrectly labelled wetlands - we need to
rank them and protect the most important ones only.

Response:

The facts do not support this. All wetlands provide valuable
resources such as water filtration and flood control. One of the
opposition's current sayings is "if it's wet it's wet." But it is
not as simple as that - wetlands are areas that are made of
certain types of soil, plant life and hydrology that support a
rich variety of life. Some wetlands filter pollutants out of the
ground water. Some areas appear dry most of the year, but act
like giant sponges during a rainy season, protecting adjacent
areas from traumatic and costly floods.
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I. Summary of Problem

Wetlands are among our most important ecosystems. They
provide critical fish and wildlife habitat, including habitat for
approximately one half of our threatened or endangered animals
and two thirds of our threatened and endangered plants, and
spawning grounds for 96% of the Nation's commercially-important
fisheries. They also hold and filter large volumes of runoff
water, serving important water quality and flood control
functions. Since Colonial times, however, the contiguous states
have lost over half of their wetlands to farming and other land
development. (The percentage varies from state to state;
Arkansas has lost 72% of its wetlands.) Of our remaining
wetlands, only a small portion are on lands owned by the public,
. rendering most vulnerable to future development. In fact, we
continue to lose almost 300,000 acres of wetlands each year.
Current programs to protect these programs are not working, but
they are under attack by landowners who claim that wetlands
regulation denies them fair uses of their property.

II. History of Problem

Until the Clean Water Act was passed in 1972, few measures
were taken to regulate activities in wetlands. Indeed, through
much of our history wetlands were viewed as "worthless" swamps
"and bogs. The only perceived "problem" was how best to drain or
£ill wetlands so they could be developed. The only wetlands that
received protection were those that were purchased or otherwise
in direct public ownership as part of parks, wildlife refuges,
etc. These only amount, however, to __ % of our total remaining
- wetlands.

The 1972 Clean Water Act sought to "restore and maintain the
physical, chemical and biological integrity of the Nation's
waters." Section 404 of the Act expressly prohibited the
discharge of dredge or fill material into the waters of the
United States without a permit from the U.S. Army Corps of
Engineers (COE). (While most discharges into water bodies
regulated by the Clean Water Act were under the jurisdiction of
the new Environmental Protection Agency, the dredge and fill
program was left with COE, which administered the predecessor
program under the Rivers and Harbors Act of 1899. This earlier
law, however, was used primarily to regulate navigation, and not
to protect wetlands and other aquatic ecosystems.)

While the 1972 Clean Water Act did not mention wetlands
expressly, a number of courts ruled that "waters of the United
States" included wetlands. Therefore, under section 404 of the
law all discharges of dredge or fill material into wetlands
required a permit from the Corps of Engineers. EPA has the
authority to veto permits issued by the Corps, but has exercised-

this authority only a handful of times over the past 20 years.



Considerable controversy has surrounded the question of
which areas are wetlands subject to the Corps’ regulatory
jurisdiction. 1In 1977, Congress amended the law to exempt
ongoing farming, logging and ranching activities, but not future
conversions of wetlands to such uses. In 1986, faced with an
argument that wetlands were not subject to regulation under the
Act or the Commerce Clause of the U.S Constitution, the U.S.
Supreme Court agreed that wetlands adjacent to other water bodies
were subject to regulation under the Clean Water Act. ' 1n
addition, since section 404 addresses only the direct discharge
of dredge and fill material, only about 20% of all activities
that destroy or impair wetlands are covered by the program.
Other wetland-destroying activities, such as draining, ditching
and channelizing, are not covered. In addition, a large number
of activities that technically require section 404 permits are
covered by "general', "regional" or "nationwide" permits, under
which activities in wetlands may occur so long as certain
conditions are met.  In all, the Corps issues approximately
10,000 individual wetlands permits each year, denies 500, and
approximately 40,000 activities qualify under regional or
nationwide permlts.

The question of what is a wetland for purposes of the Clean
Water Act also was subject to scientific debate, since wetlands
span a continuum from areas that are clearly water bodies to dry
land. To resolve this issue, in 1987 the Corps of Engineers
issued a manual establishing criteria for program officials to
use in determining which areas are wetlands. After extensive
consultation with EPA and other federal agencies, this manual was
revised in 1989 to provide better scientific guidance.

In part due to poor communication and education of
landowners, issuance of the 1989 manual caused considerable
confusion and anxiety. Many landowners, especially farmers, were
- led to believe that vast land areas not previously subject to
section 404 jurisdiction now could not be developed or farmed
without a permit. Actually, while the 1989 manual "fine-tuned"
criteria to determine wetlands jurisdiction, the changes affected
a relatively small percentage of wetlands. This controversy led
to the introduction of legislation in Congress, described below,
and the Bush Administration's ill-fated efforts to issue yet
another manual in 1991.

Another major controversy surrounding the Clean Water Act's
wetlands program is compensation under the Fifth Amendment.. Many-
landowners believe that if property values are reduced or
eliminated because of wetlands regulation, they should be

! The Court reserved ruling on whether wetlands not

adjacent to other water bodies were subject to such regulation.
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compensated for this reduced value by the federal government.’
While relatively few permits for activities in wetlands are
actually denied under section 404, a recent CBO study indicated
that compensation for all reduction in property values caused by
wetlands regulation would have a significant impact on the
federal treasury. [Insert estimates]

Finally, many landowners complain that the section 404
program is complex and cumbersome, and that too much time is
needed to determine first whether their land is covered by the
wetlands program, and second whether a permit can be issued.

ITII. Current Status/Recent Developments

A. The Wetlands Forum and "No Net Loss"

In an effort to resolve the serious controversy over
wetlands regulation, the National Wetlands Policy Forum, convened
by the Conservation Foundation at the request of EPA, recommended
that a national wetlands policy be established to achieve no
overall net loss of the nation's remaining wetlands, as defined
by acreage and wetlands function. To achieve this goal, the
FOrum recommended efforts to restore previously-impaired wetlands
to compensate for new wetlands losses. Unfortunately, despite
President Bush's campaign promise to fulfill this "no net loss"
policy, the recommendations of the National Wetlands Forum have
largely been ignored.

B. Wetlands Bills in Congress

Because of the serious controversy over the 1989 wetlands
manual, and the failure of the Bush Administration to implement a
serious no net loss policy, a large number of bills were
introduced during the 102nd Congress to amend section 404 of the
Clean Water Act. Some of these bills were designed to ease
wetlands requlations; others were introduced to address serious
loopholes in the existing program. These bills would be taken up
as part of Clean Water Act reauthorization; however, -this proces
now is not expected until next Congress. At this point, two
bills stand out as the principal focus of the debate:

H.R. 4255, introduced by Representative Don Edwards (D-CA),
would close many of the loopholes in existing wetlands
reqgulation, while addressing some of the concerns of landowners
about inefficiencies in the current program. H.R. 4255 would
strengthen the existing program by commissioning a National
Academy of Sciences study of wetlands delineation; establishing a
national policy to preserve the quantity and quality of the
nation's wetlands and to restore degraded wetlands; expanding
section 404 coverage to include all activities that degrade
wetlands, including draining, excavating and flooding; and
strengthening controls over the general permit program, under
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which thousands of acres of wetlands are lost each year with
virtually no accountability. At the same time, H.R. 4255 would
improve the permitting process by creating a "fast track" program
for small-scale projects; providing more funds for wetlands
mapping and training; and simplifying and clarifying rules for
determining which agricultural activities are exempt from
wetlands regulations.

H.R. 1330, introduced by Representative Jimmy Hayes (D-LAa),
is designed to relieve landowners of many of the burdens of
wetlands regulation, and has been criticized widely by
environmentalists. The bill would eliminate EPA's oversight role
in the wetlands permitting process; rank wetlands into "high",
medium" and "low" value categories, a process criticized by
virtually all wetlands scientists; eliminate all protection for
'so-called "low"-value wetlands and seriously weaken protection
for "medium"-value wetlands; require direct federal acquisition
of high-value wetlands, at considerable expense to taxpayers;
expand the general permitting program; and significantly narrow
the definition of wetlands covered by the law. H.R. 1330 has
more total cosponsors than H.R. 4255, but has fewer Democratic
cosponsors.

C. White House Interference in the Delineation Manual

In response to controversy over the 1980 wetlands
delineation manual, experts within EPA, the Corps of Engineers,
and other federal agencies set forth to address concerns about
uncertainty in the delineation process while improving the
scientific basis for the manual. Before this process could be
completed, however, VIce President Quayle's Council on
Competitiveness interfered in the process. Rather than improving
the manual, ultimately White House officials overrode agency
scientists and proposed a new version of the manual in Augqust,
1991 which would have excluded approximately half of the Nation's
remaining wetlands from the section 404 program. Wetlands
scientists around the country, both in and out of government,
were virtually unanimous in their criticism of the proposed 1991
manual, which ignored basic wetlands science in an effort to
narrow the scope of the wetlands program.

D. Recent Supreme Court Decision on "Takings"

The U.S. Supreme Court recently decided the "Lucas" case on
the extent to which requlations that diminish land value require
government compensation of landowners. While this case was
watched closely by wetlands advocates on both sides, the decision
should have little impact on the issue, although it left open
more questions than it answered about takings law. In a highly
divided opinion, the Supreme Court ruled that compensation was
required only where regulations completely eliminate private
property value ---a rare occurrence in the wetlands arena. Even
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where full loss of property value occurs, compensation still may
not be needed where the government proves that the regulation is
necessary to prevent a nuisance.

IV. Major Predictable Events Over Next Few Months

A. This week (Wednesday) the House- of Representatives will
vote on the VA-HUD-Independent Agencies Appropriations bill,
which includes the EPA budget. Subcommittee Chair Bob Traxler
(D-MI) included in the bill a $500,000 line item for a National
Academy of Sciences study of wetlands delineation. While not
expressly stated in the bill, presumably the Administration would
continue to use the 1987 manual, in lieu of proceeding with the
1991 proposed manual, until this study is completed. A Motion to
Strike this provision is expected on the House floor, with a
close vote anticipated.

B. It is rumored that proponents of H.R. 1330 may try to
move this bill this year independent of Clean Water Act
reauthorization, despite the fact that this would result in a
pitched battle among Democrats in congress. Representative Hayes -
reportedly is considering moving to amend the Water Resources
Development Act (WRDA) to include some or all of H.R. 1330 when
the WRDA is considered by the Public Works Committee or the full
House. Another possibility is that Representative Hayes will
wait to see what happens with the NAS vote on the EPA
Appropriations bill before deciding whether to proceed with H.R
1330.

C. The White House continues to wrestle with the decision
whether to proceed with a revised version of the 1991 delineation
manual. Vice President Quayle and other conservatives in the
White House favor this approach, while EPA Administrator Reilly
and CEQ Chair Deland oppose efforts to continue with a manual
that they believe distorts wetlands science. Any decision to
proceed with the manual will be extremely visible and
controversial.

V. Key Issues and Analysis

Three issues predominate in the current wetlands debate: (1)
what areas should be considered wetlands and subject to
reqgulation under section 404 of the Clean Water Act; (2) what
activities should be subject to wetlands regulation; and (3) to
what extent should wetlands regulation require public
compensation of private landowners. '

The issue of what is a wetland is a scientific determination
that should be left to wetlands scientists. For this reason, the
Clinton-Gore ticket should continue to support referral of this
issue to the National Academy of Sciences. Once these
determinations are made based on sound science, sound policy
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decisions can be made on the remaining two issues.

once wetlands delineation is made based on sound science,
most new activities that destroy or impair wetlands should be
subject to regulation, as part of a true "no net loss of
wetlands" national policy. To accomplish this goal, all
activities that adversely affect wetlands must be brought into
the regulatory program, and increased efforts must be made to
restore wetlands that have been impaired in the past. This
should not be accomplished, however, by attempting to "create"
artificial wetlands in return for new losses of natural wetlands,
an approach that most reputable wetlands scientists believe is
not possible. Ongoing farming activities should continue to be
exempt from wetlands regulations, but the rules for these
exemptions should be simplified and clarified to create more

certainty for farmers.

The issue of compensation of private landowners for
requlatory takings is a legal issue which should be left to the
courts under the Fifth Amendment. As evidenced by the recent
Supreme Court decision, compensation is available to landowners
who lose complete uses of their property under wetlands and other
regulations. :

VI. Administration Policy

As discussed above, the Bush Administration has not
implemented most of the recommendations of the National Wetlands
Forum. Instead, Vice President Quayle presided over efforts to
substitute political expedience for sound wetlands science. Now,
in an effort to avoid the political fallout over earlier policy
errors, forces within the Administration appear to be at a
stalemate over wetlands policy. It is likely that any decision
on this issue before the election will be driven by political
acceptability rather than policy considerations. More likely,
the Administration will attempt to avoid any major decisions on
this issue until after the election.



ent butt

1. Wetlands regulations are putting small farmers out of
business.

Response:
Normal ongoing farming and forestry practices are exempt from

Section 404 of the Clean Water Act. The Act would only require a
permit when the farmer wants to fill in wetlands not previously
farmed, for either agriculture or development.

In recognition of the sometimes confusing permit process,
however, the Edwards bill, H.R. 4255, streamlines the process and
defines these exemptions more clearly.

2. Private Property rights are being abused by wetlands
regulations. Under the Fifth Amendment, people are due just
compensation if the government takes there property.

Response: :
Wetlands regqulations do not interfere with property rights. The

Supreme Court has clearly defined what is a "taking," and
generally the Fifth Amendment does not require compensation for
anything short of total confiscation (ie, when a railroad is
built through your backyard).

Requlating proper land use does not deny anyone of their property
- it's the same as zoning. We do not compensate someone living
in a residentially zoned neighborhood for not being allowed to
build a factory in the middle of the block. Nor do we compensate
the person whose property value decreases when a landfill is
placed in his or her part of town.

Furthermore, the Constitution requires the government to protect
public health and safety. If I fill my wetlands, then your
property will flood, or your drinking water will get
contaminated, or your favorite fishing hole will die.

In fact wetlands regulations are needed to protect public
property rights - the right to protect the beautiful lands of our
country from unnecessary flooding, groundwater contamination,
loss of wildlife and seafood and the right to protect our health
from the dangers of water pollution.
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3. Environmental Regulations cost jobs.

Response: :

Quite the opposite, the Clean Water Act could create jobs by
funding the construction and repair of outdated and
environmentally damaging sewer systems throughout the country.



Also, Commercial fishing and tourism are both industries that
lose jobs and money without clean water.

4. Environmental regulations are stopping economic growth and
cost money.

Response:
With wetlands covering only 5% of the contiquous U.S.,

regulations protecting these vital areas are hardly stopping
development - they merely steer it away from these especially
fragile and naturally productive areas.

5. Too many lands are incorrectly labelled wetlands - we need to
rank them and protect the most important ones only.

Response: . _

The facts do not support this. All wetlands provide valuable
resources such as water filtration and flood control. One of the
opposition’s current sayings is "if it's wet it's wet." But it is
not as simple as that -~ wetlands are areas that are made of
certain types of soil, plant life and hydrology that support a
rich variety of life. Some wetlands filter pollutants out of the
ground water. Some areas appear dry most of the year, but act
like giant sponges during a rainy season, protecting adjacent
areas from traumatic and costly floods.




