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BOTTOM LINE:

In addition to other critical factors (such as enhanced
labor protections and safeguards against unexpected surges in
imports), strong supplemental measures with regard to
environmental protection will have to be negotiated with the
Mexicans and Canadians if the NAFTA is to pass Congressional
muster and if you are to be able to fulfill your campaign
statements with regard to NAFTA. In short, you will need to
negotiate an agreement(s) that: (1) will effectively address the
failure of the NAFTA to provide for meaningful recourse against
a Party's failure to enforce environmental laws and regulations,
and (2) will ensure the availability of adequate resources to
" clean up the border area and prevent further deterioration as

trade is expanded. :

Environmental Enforcement: Strong resistence can be
expected on this front from the Mexicans (and to a somewhat
lesser extent, the Canadians). In particular, Mexico will
insist that respect for national sovereignty must be a
cornerstone of any agreement and that any body with authority
relating to the enforcement of environmental laws is an
unacceptable infringement of sovereignty. You should maintain
your position that effective environmental safeguards must be
negotiated and that a mechanism will have to be put in place
(including citizen access to the courts to enforce domestic
environmental laws) that can better ensure that environmental
safequards will be enforced. You can agree with Mr. Salinas, _
however, that the negotiated mechanism should not be vested with
supra-national enforcement powers, and that trade sanctions for
failure to enforce environmental regulations should not be put
in place immediately.

Clean up: Mr. Salinas has called for a creation of a
special bank in order to fund border clean up. (See separate
memo on this issue prepared by Barry Carter.) While agreeing to
the need to ensure that adequate funds are in place, you should
be non-committal at this time with regard to modalities.

Several proposals have been made on this front by key members of
Congress (in particular, Senator Baucus and Congressman Gephardt
have called for maintaining and earmarking some portion of the
border transaction fee to fund environmental restoration) and by
the private sector (technology partnerships; government-backed
bond issues, etc.). All of these proposals need carefully to be
considered before a final decision is made on the precise




contours of the funding mechanism.

The following discussion details the status of current
negotiations on supplementary environmental agreements to the
NAFTA; reviews your campaign statements on this issue, and
suggests the contours of an evironmental commission that could
effectively ensure greater environmental protections. While
these issues are discussed in some detail, it is NOT RECOMMENDED
that you get drawn into a detailed substantive discussion at
this time. Rather, the discussion should simply be useful to
you in coming to an understanding of the divergence of views you
may have with the Mexicans (and, to a lesser extent the
Canadians) in negotiating these issues.

I. BACKGROUND/NEED FOR THE SUPPLEMENTAL ENVIRONMENAL MEASURES

The NAFTA does take several significant steps forward in
ensuring protection of the environment. For example, while the
- agreement encourages harmonization of product standards, it
expressly provides that parties may set standards that are more
protective than an internationally recognized norm. 1In
addition, the agreement stipulates that NAFTA will not preempt
- federal, state or local environmental standards. . Moreover, the.
NAFTA specifies that, where an international environmental
agreement and the NAFTA are in conflict, the environmental
agreement will take precedence. And finally, the agreement
breaks new ground by shifting the burden of proof to the
challenger of a stringent product standard to prove that the
standard does not have a scientific basis. This reverses
current GATT practice and, since it puts the challenger in the
position of proving a negative, it could prove to be a
significant shield against successful attack.

However, the NAFTA falls short in one very significant
respect. Unlike disputes arising under the commercial
provisions of the agreement, for which full dispute resolution
mechanisms and trade sanction remedies are available, disputes
with regard to the failure to enforce environmental regulations
give rise only to-consultation among the Parties.

This shortcoming fuels concerns -- voiced strongly by both
environmental groups and key members of Congress -- that border
pollution problems will only be exacerbated by the NAFTA and
that new pollution havens will be created throughout Mexico as
trade is increased and expanded. In addition, it is feared that
this could also lead to a weakening of US laws (1) as they are
challenged as impermissible barriers to trade and (2) as US
firms relocate -- or threaten to do so -- because of the
stringency of state and/or federal standards.

You identified several supplemental environmental measures
in your October speech on NAFTA as a means of addressing this



shortcoming. (See below for a full discussion of these
measures). In particular, you called for provision to be made
in the domestic environmental legislation of each of the
countries party to the agreement for citizen access to the
courts, and you called for the creation of a trilateral
commission on the environment.

(Note that, in addition to ensuring better enforcement of
environmemtal regulations, in our discussions prior to the
October speech, we conceived of the commission as a body that
could effectively monitor and assess environmental conditions in
each of the countries in order to ensure that the increased
trade among them would foster sustainable economic development
-- i.e. that it would foster environmental protections and
improvements as well as economic growth and lead to more
effective efforts to manage and protect critical natural
resources. If conceived of in this way, the commission could
become a very important means of building on the North-South,
environment-development dialogue that was begun at the Earth
Summit in Rio). _

The creation of an environment commission also figured into
President Bush's strategy to meet the concerns of Congress and
non-governmental groups. In addition to a series of bilateral
agreements - with the Mexicans focusing primarily on clean up of
the border area, the Administration in September, 1992 reached
an agreement in principal to negotiate a North American
Commission on the Environment (NACE). As presently conceived by
the Parties, the NACE is unlikely to satisfy Congressional
concerns. (See below for further detail).. In short, while
members of Congress are looking for an agreement that will
effectively close the loophole in NAFTA relating to the failure
of a Party to enforce environmental laws, the NACE as currently
conceived by the Bush Administration will -- at best -- serve
only to facilitate cooperation among the Parties on
environmental matters. '

III. CURRENT STATUS OF ADMINISTRATION NACE NEGOTIATIONS

The Bush Administration negotiating position on the NACE is
detailed in a classified Circular 175 (10-29-92). According to
this document, the purpose of the NACE is merely to provide a
forum for trilateral discussion on environmental issues. In
particular, the NACE would seek to facilitate implementation of
NAFTA environmental provisions and enhance trilateral
environmental cooperation among the Parties. While quite modest
in its aims, some. of the details of the Administration's
proposal have met with resistence by Mexico and - Canada.

In the second negotiatihg meeting on the NACE, held near
Mexico City on December 15-16, several key concerns were raised:

o Scope: While all Parties undérstand that trilateral



envionmental cooperation has two principal components:
NAFTA-related issues and non-NAFTA related issues, Mexico
expressed particular concern that NAFTA-related issues should be
a minor part of the Commission's agenda. This is very troubling
because it evinces an intent on the part of the Mexicans to
resist any mechanism that would seek to bolster that part of the
agreement that is the weakest link in ensuring that increased
trade will be met with enhanced and adequate environmental
safeguards: ' '

Specifically, the provision in question is in the investment
chapter of the agreement. While it states that "The Parties
recognize that it is inappropriate to encourage investment by
relaxing domestic health, safety or environmental measures, " it
provides only for consultation in the event that "a Party
considers that a Party has offered such an encouragement.”

It is this provision that must be bolstered by the
Commission (and other supplemental environemental measures) if
NAFTA is to be acceptable to the Congress and if you are to
fulfill your campaign statements with regard to NAFTA.

The Mexicans will argue (1) that any enhancements of this
provision amounts to a renegotiation of the text and (2) that

' significant sovereignty concerns are raised if a more effective

mechanism is called for.

With regard to the first concern, two responses are
appropriate: First, without a strengthening of this provision,
NAFTA will face strong resistence in the Congress. Second,
whether a supplemental agreement on this point amounts to a
renegotiation of the text depends on the details of what is
called for in that supplemental agreement. Specifically, if
authorities other than an immediate ability to suspend trade
benefits to a Party found in violation of the provision are
vested in the Commission, then it can be argued that the "core"
of the agreement has not been re-opened.

A question is immediately raised here, however, as to
whether the Commission should enjoy the authority to impose
trade sanctions immediately. I believe that it should not. At
this stage, it is difficult to use trade sanctions to ensure the
enforcement of environmental standards because -- unlike the
case of the protection of intellectual property rights, for
example -- there is not an internationally agreed standard from
which to judge performance. In addition, in the absence of
agreed standards, it is potentially dangerous to allow such
sanctions because it invites the use of environmental measures
as disqguised barriers to trade.

These considerations serve to highlight, however, the
critical importance of charging the Commission with undertaking
an effort to begin to determine appropriate minimum standards.
Once these are in place, the Commission's ability to use trade



sanctions to enforce their observance should be called for.
(Note that Canada appears to have called for such a function in
the December meeting; US and Mexico expressed caution but took
no final position). :

o Enforcement: Mexico will also resist vesting the
Commission with any hint of an enforcement-related authority.
In the December negotiations, Mexico objected even to a
suggestion that, in an annual report, the Commission should
comment on the Parties' progress in  strengthening the
development and enforcement of environmental laws.

Again, the response to these concerns lies in the details of
what is proposed. While the Commission needs muscle if the NAFTA
is to survive (and the environment and human health are not to
be victims of the agreement), it is not necessary or advisable
to argue for the Commission to be a type of supra-national body
with authority to undertake to enforce the Parties' domestic
environmental laws.

The Commission can be vested with other authorities that,
together with unilateral US measures and citizen access to the
courts - (see discussion in sections IV and V'below), can
effectively bolster the environmental provisions that have been
incorporated into the NAFTA. One possible authority is worth
mentioning here, however, Dbecause it is my understanding that
the Mexicans believe you will call for it, and they are prepared
strongly to resist it. Namely, an issue is raised as to whether
the Commission will have inspection authority. It is my view
that it will be essential for the Commission to .undertake
independent fact-finding and investigations. Otherwise, it
will function merely as a repository for reports submitted by the
Parties with no ability critically to review them. The
Commission's credibility and potential effectiveness will be
marginalized if not completely undermined.

Having said that, however, there is significant room for
compromise with regard to the degree of intrusiveness of the
inspection authority. There is precedent in the NAFTA itself for
inspections (a Party must yield to inspection if it requests that
a particular sanitary or phytosanitary standard it observes be
considered equivalent to that of another Party). And, it could
be envisioned that inspections would only be had with:regard to
particular types of facilities, or only after significant public
complaint had been received with respect to a particular
practice, only with regard to pre-agreed private or publicly run
facilities, etc. Also, building on the modalities provided in
some of the arms control agreements, provision could be made for
overhead surveillance, . using aircraft equipt with cameras and
sensors and obviating in part the need for on-the-ground
intrusions. :

NOTE THAT WITH REGARD TO ANY AND ALL.FUNCTIONS OF THE



COMMISSION, MEXICO WILL ALSO ARGUE THAT FINANCIAL CONSTRAINTS
LIMIT ITS PARTICIPATION.

NOTE ALSO THAT THE NACE DISCUSSIONS ARE AT.A VERY -
PRELIMINARY STAGE. VIRTUALLY NOTHING HAS FINALLY BEEN AGREED.
INDEED, DISCUSSIONS HAVE BEEN EFFECTIVELY SUSPENDED PENDING NEW
ADMINISTRATION. IT IS NOT NECESSARY, THEREFORE, FOR YOU TO ARGUE
AT THIS POINT THAT THE NACE SHOULD BE SCRAPPED IN FAVOR OF A NEW
COMMISSION.

IV. CAMPAIGN POSITION

In your statement on NAFTA of October 4, 1992, (and in an
accompanying document released at that time), you expressed
support for the agreement, but noted that additional measures
(some of which could be pursued unilaterally by the United
States; others of which would require multilateral negotiations)
were required to ensure protection of workers and the
environment and to address unexpectted surges in imports. You
stated that, while negotiation of these measures would not
necessitate a renegotiation of the agreement, the measures would
have to be in place before would he would sign legislation to
implement NAFTA in the United States. Specifically with regard
to the environment, the following measures were called for:

* ensure adequate funding for environmental cleanup and for
infrastructure necessary to handle increased development and
traffic '

* establish an environmental commission with substantlal
power and resources to:

o. clean up and prevent border pollution

o encourage the enforcement of each country's
domestic environmental laws :

o educate and train
o undertake construction projects
o develop minimum environmental standards

o provide remedies -- such as money damages and
injunctions
o prevent pollution
* gsecure agreement that each Party will ensure citizen
access to the courts to enhance enforcement of domestic
environmental statutes :

* ensure that citizens enjoy strong procedural safeguards



(such as easy access to the courts, public hearings and the right
to present evidence, streamlined procedures, and effective
remedies) in exercising their right to suit

*  pass domestic legislation to provide for public
participation in defending challenges to U.S. laws

.* pass domestic legislation providing US citizens
opportunity to bring challenges to the practices of other
parties.

In addition, the documentation accompanying your speech
asserted that once NAFTA is in full force and effect, you would
further ensure protection of the environment (and US jobs and
farmers) by: : :

* v1gorously using section 301 of the 1974 Trade Act and -
to the extent the agreement allows it -- the use of section 201

* use the President's discretion to deny trade benefits
under the General System of Preferences. . :

Finally, you noted that you would charge the Vice-President
elect with ensuring that an effective commission is put into
"action before the implementing legislation is signed.

V. FURTHER ELABORATION OF STRUCTURE/FUNCTION OF ENVIRONMENT
COMMISSION:

Should Mr. Salinas want to engage you in a more detailed
discussion of the structure/function of the commission, the
following might be considered as possible features of a
commission that could prove effective in protecting the
environment. Some of these features were specifically noted in
your campaign statements. .Many of them have been raised in the
context of the NACE discussions, and I have noted the positions
of the parties as known to date.

Structure:

* The Commission should be composed of mlnlsters from each
of the respective countries.

Note that a question arises here as to whether environment
ninisters only should participate or if both environment and
trade ministers should participate. Because there is already
provision in the NAFTA for a Trade Commission, it can be argued
that membership here should be limited to environment ministers.
However, if the commission is to prove effective in accurately
assessing trade and environment inter-relations, inclusion of
trade ministers is essential. Current discussions on the NACE
envision that the Commission will be composed of environment
ministers supported by staff from other approriate agencies.



*  The Commission should be supported by,a full t1me
Secretariat.

NACE would not be so supported. Bush Administration stricly
follows a principle resisting the creation of any new '
international bodies and cites concerns with regard to the
financial resources needed to support a new body. If the
Commission is to do more than merely rubber-stamp reports
submitted by the Parties, it is essential that some full-time
support mechanism be put in place.

* Independent, objective, non-governmental representatives
should also be full parties to the Commission's proceedings --
either as members of the commission itself, or as members of a
free-standing public advisory body. These persons should have
full access: to all proceedings and documentation.

While all Parties currently agree that the public should be
able to provide information/raise issues to the Commission, the
question of whether a public advisory body should be created has

been left to the discretion of each Party -- and then such
bodies would only advise their respective ministers. It is not
contemplated that they would -- together -- form a

free-standing group, or that they would have’ access to the
internal information of the Commission. - | :

* The Commission's proceedings should be open to the public
-- except where necessary to protect national security or
confidential business information.

Parties currently agree that at least some part of the
Commission's proceedings should be open to the public.

Functions:

*  The Commission should assess the state of the environment
(i.e. the health of the natural resource base) and the rate and
efficacy of environmental enforcement efforts in each of the
member countries.

A question arises as to whether the Comm1531on should
originate the report, or simply comment on reports submitted by
each of the member countries. 1In either case, if there is to be
some assurance that the assessment is credible,. the Commission
will need to have some degree of fact-finding and investigatory
authority. Current NACE negotiations contemplate only that the
Commission will undertake to prepare a regular report. Its
contents, however, remain in question. ‘And it is ‘not
contemplated that there would be any verification mechanism
(other than that the report would be publicly avallable)

*  The Commission should recommend measures that should be
undertaken by the member countries, jointly or individually, to




imporve the health of the natural resource base.

To build on the progress made at the Earth Summit in Rio,
the Commission could serve as an important focal point for
understanding the elements of Agenda 21 that can best be dealt
with on a regional basis and could advance our understanding of
how resources can better be managed on an ecosystem-basis rather
than according to other arbitrary jurisdictional lines. Current
NACE negotiations do not contemplate any role for the Commission
in making recommendations for improved environmental performance
to the Parties.

. * The Commission should undertake an effort to prescribe
minimum environmental stamdards amd to set a schedule for each
country to meet those standards.

Note that this is essential if at.some point, as discussed
above, penalties and/or trade sanctions will be available for
failure to enforce environmental standards. Canada has
suggested this type of role for the Commission. Mexico and US
expressed caution; but have taken no final official position.

Note that a question also arises here as to whether the
Commission should have authority to penalize a Party's failure to
enforce environmental laws in any case -- or only where there has
been demonstrated a trade impact of the failure to enforce.
Significant sovereignty concerns are raised by the former
approach because, again as discussed above, it could allow the
Commission to act as a supra-national regulatory body. Moreover,
to the extent that the Commission is primarily being proposed in
order to shore-up weaknesses in this trade agreement, the latter
would appear to be the more appropriate role.

* The Commission should oversee implementation of the
environmental provisions that have been incorporated in ‘the
NAFTA. :

Note the concerns ralsed by the Mexicans on this front
discussed above

* The Commission should provide a forum for Parties and
concerned citizens to register a complaint concerning the failure
of a Party to enforce environmental regulations.

Current NACE discussions do not contemplate the Commission
as a forum for Parties to air grievances (let alone having
established procedures to air those grievances), but they do
anticipate that the Commission would be able to receive citizen
complaints. It is only suggested, however, that the Commission
"may" pass those complaints along to the Trade. Commission that
is set up under NAFTA to monitor compliance with the commercial
provisions of the agreement. ' '

* The Commission should have the authority to investigate
complaints, engage in fact-finding efforts and issue a public




report documenting its conclusions.
See discussion of enforcement/inspection authorities above.

* Once internationally agreed minimum standards are in
place, the Commission should be able to prescribe
damages/sanctions. Prior to that time, the Commission should be
able to recommend remedial actions.

It should be noted here that chronic failure of a Party to
improve its performance could give rise to unilateral measures --
in particular -- to the use by the President of section 301
sanctions. This would likely require a provision in the
implementing legislation that amends section 301 to identify
failure to enforce environmental standards as an actionable
infraction -- as is already provided in the  law for failure to
enforce labor standards. This is what was contemplated in
campaign statement regarding use of section 301.

* If an agreement is reached, as you called for in your
October 4th address, to ensure effective citizen access to the
courts . to enforce domestic environmental statutes, the
Commission should be able to hear complaints that such access
has not been provided.

No provision for this in current NACE discussions.

*  The Commission should promote and facilitate cooperative
efforts, including the provision of technical assistance, to
protect the environment. o

Note here that there are already numerous bilateral
environmental agreements in existence and the proper function of
the Commission on this front may be to coordinate and enhance --

rather than to duplicate -- those efforts. Note also that there
is agreement among the Parties that this should be a role of the
NACE. The Mexicans, in particular, are keen on technical

cooperation and they will seek to define it broadly in order to
include financial assistance as well.



CAMPAIGN POSITION

ENVIRONMENT

Domestic

Ensure adequate funding for environmental cleanup and for
infrastructure necessary to handle increased development and
traffic

Pass domestic legislation that allows individuals and groups
to participate in crafting the U.S. Government’s position in
NAFTA disputes, especially those with environmental
implications

Introduce legislation that gives private citizens the right to
petition the U.S. Government to challenge under NAFTA
ojectionable environmental practices by Mexican or Canadians

Strictly apply U.S. pesticide requirements to imported food

Multilateral

Estapblish an environmental commission with substantial power
and resources to: '

-- Encourage the enforcement of each country’s domestic
environmental laws
-- Provide remedies such as money damages and injunctions

-— Develop minimum environmental standards
-- Educate and trailn

-- Prevent pollution
-- Clean up and prevent border pollution
-- Undertake construction projects

Secure agreement that each Party will ensure citizen access to
the courts to enhance enforcement of domestic environmental
statutes

Ensure that citizens enjoy strong procedural safeguards (such
as easy access to the courts, public hearings and the right to
present evidence, streamlined procedures, and effective
remedies) in exercising their right to suit
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LABOR

IGN POSITION Page 2

tic

Domes

Multi

Introduce a comprehensive worker assistance program
Make growers eligible for worker adjustment assistance

Identify alternative, competitive crop opportunities for
affected growers

Ensure that "professional workers," such as nurses, are not
brought in as strikebreakers

Require that Mexican truck drivers operating in the U.S. are
subject to more vigorous inspections

lateral

Establish an worker standards and safety commission with
substantial power and resources to:

-- Encourage the enforcement of each country’s domestic
worker standards and safety laws
-- Provide remedies such as money damages and injunctions

-- Develop minimum worker standards
-- Educate and train

Secure agreement that each Party will ensure citizen access to
the courts to enhance enforcement of domestic worker standards
and safety statutes

Ensure that citizens enjoy strong procedural safeguards (such
as easy access to the courts, public hearings and the right to
present evidence, streamlined procedures, and effective
remedies) in exercising their right to suit
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In order to address key concerns that:
o closer economic integration with Mexico will adversely

affect the environment in the U.S.-Mexico border area,

o] Mexico does not adequately enforce 1ts environmental laws;
0 and no institutional oversiaht mechanism exists to monitor,

and work to improve, the state of the North American
environment,

agenciles generally asaree that the U.S. should pursue:

o Wwith Mexicoc., 2 variety of border-related and other
5ilateral measures, and

= with Mexico and Canadca, Lhe establishment of a
Cominlssion: and ~ther trilateral measures.

‘The assumptionS/:cnsiderac;ons underlying the development °of
such measures are set farth in pttachment #~.)
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The suggested measures, which include 1mplementation
nf the Border Flar, revitalizing the 1983 Border Agreement and
1989 Mexico City Agreement, and signinyg last year's bilateral
agreement on environmental pollution (including enforcement
issues), are elaborated in Attachment B.

The effectiveness +f border and other bilateral
measures will be dependent upon adequate funding. Although
some proposals involve bilateral or even trilateral mechanisms,
funding is primarily a domestic issue that need not Dbe decided
bafore negotiaticns beuin 1in mid-March. OMB will be
coordinating an incterauency etfort to identify and analyze
sarious funding cotions.

II. Thﬁ_QQmmiiﬁlii;ﬁnﬂ_Qihﬁj";LLLALQLii_mﬁﬁﬁuLﬁi
There is geneyz. »greement fhat 3 Commissicn should be

established to:

s) facilitate implementation of the NAEFTA'S environmental
provisions;

0 play a2 role with respect to enforcement of environmental
laws;

0 generally address enyironmental issues in North America; and
0 promote NGO involvement .

.
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The suggested elements for the Commission, as well as other

trilateral measures, ate et forth 1in Attachment C. Issues for
decision involve:

@]
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the extent of the Commission's enforcement role:
whether the Comnmission should develgp “minimum”
environmental standards: and

the status of the gsecreltariat.

Issue #1 (Enforcement;: &3 reflected :n Attachment B,

gencies consider tnat -he Commission's entorcement role should
nclude:

nublic reportinag oo thé ~nree countlLles’ enforcement of
fheir envirenmentai 1aws (including an obligation on
parfies tn submrt 00 chne Commissicn comwpllance and
enforcement Zdataj.

rromot ing comparabllivy of enforcenment etfecriveness,;
siaving 3 vo2le 1n consuitacions under NAFTA Article l114.:2
rwnich 1nvolves usiny "ax enforcement to lure investinent)
Leceiving complaintsoouenis {1 the wublic on the
enforcement 7 envivonmental laws in the three countries;
assessing complaints/comments, inciuding by gathering
‘nformation throuah rublic hearings and review of public
Adocuments )

making recommendatlons ‘5 the relevant government .

The issue is whether the Commission should enjoy other

enforcement-related functions and/or the agreement should
contain othel eni~rcement-reiated commitments, hearing in mind
their reciprocai nature. Options include:

]

a commitment by the parties tO enforce their respective
onvironmenta’® laws

- “snsiderez:ons:  the precise i1aws 1n gquestion
wouid need -—o be llsted: U.5. concerns would Dbe
that such = commlcment would pe inconsistent with
prosecutoile! discreticn (1.e., we only entcrce a
[yaction of suspected cases oi violation), would
1mvelve substantial resources, and might not be
implemenrable vis-a-vis states and localities);

2 commitiment by the parties to permit their respective
publics to Lring sults to entforce environmental laws

- Cansiderations: this would promote a Rio
Deciaration goal; the laws 1in guestion would need
to be listed; “standing” requirements would need
ro ve spelled out, which would be difficult

(there 15 no parallel to the concept of "right
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holders," as in the NAFTA intellectual property
provisions); 8 U.S. concern would be that,
depending on the scope of “enpvironmental laws,"
some U.S. laws do not provide for a private right
of action;

in the context of assessing public complaints/comments,
granting the Commission (i.e., secretariat staff) access to
relevant facilities and data, with the consent of the
country where the facilitiess/data are located

-~ Consideratinns: this would help provide the
Commission with an independent basis for
assess1ng complaints/comments (as opposed to
telying solely on public information); although
the consent of the country in question would be
requited -- thils is a must for the United States
—- the public nature sf the Commission's reguest
isy consent would likely create appropriate
pressure; on the 1.S. side, consent would have to
be given consistent with our legal system (e.g.,
after obtaining a search warrant, 1f necessary;
after concurrence of a state, if necessary):

Jranting the Commission supranational enforcement
authorities, ~uch as ~he right to 1nspect facilities
{(without consent), subpoena documents, OI conduct other
traditional governmental enforcement functions

-- Considerations: this would raise serious
Consritutional problems in the 1J.5. and strong
sovereignty concerns 1n Canada and Mexicc:

authorizing the Commission to impose trade gsanctions for
lax enforcement

~- Considerations: this would be inconsistent with
rhe NAPTA, 1t would also be difficult to
establish a penchmark against which to measure
enforcement performance; Mexico and Canada would
strongly wppose’ the Baucus proposal, wihich,
beyond a Commission recommendation, leaves
enforcement measures, including imposition of any
penalties, to national cnforcement authorities,
should be noted.

issue #2 (Stapdards): Recause Canada has proposed it,

there is an issue whether rhe Commission should develop
"minimum" North American environmental standards. Agencies 4o
not support this proposal, 4ds elaborated in Attachment D.

r
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1ssue #3 (Secretariat): agencies

secretariat is

needed to support the Commission.

[RR]
(R

T IR T R T

generally agree that a
Options are:

0 4 secretarjat that rotates among the three countries
-- Consi1deracions: this approach has Dbeen supported
by rMexico and Canada; :- 1s the least costly
optien; it is unlikely to be adequate €O perform
rhe des:ied functions: ~hei1e would be a lack of
conptinutiey ;. some are cancerned that Mexico would
nort repieuw adequately during 1ts 1obation;
o each country nas 1ts own standing section CL the
secreratiay for owhign it pays the cosuc
- - Sy e ats o chis nowrz0h woewld o ensuie
Glester coUonTLInULUY thRan ortatl =1 oand vhe ability
-~ rersorT more tuncTiono U cocombles tne CFTA
aned GARTL andels: ANnc
vy laneral oo pRedo 1 AN v oyt raes and vaeid
fon Tolliecrtively
- apsiderarions:  thils cption i3 favered by
ony L ontent ai NG0s Sho o remaest; 14 wonld be
TR '

R A RS

apirlicy ©o perLorm inore

it might require giving
Jega) personality).
Lryotthel
an additionai ~oncein is that,

~roadiv/narrowly = NAFT~ dgispute

FonstTive e env . LoNIENLa L exXceptlons

sxpensive; LT WE
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the moment by empowerinyg the Commission described below toO

address the underlying environmental goals of

question (e.d..
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the U.S. laws in

protection of endangered birds, dolphin,
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Attachment A

Ass unptions/Considerations

President Clinton has said the NAFTA text will not be
reopened to further negotiation.

The NAFTA countries agree that economic development flowing
from NAFTA 18 to Dbe undertaken "in a manner consistent with
environmentai protection and conservation” and that the
deveiopment vromoted DY rne Agreement 15 L& be "sustainable
development .’

s princaipal environmental objective cf the NAFTA 18 "to
strengthen the deveiopment and enforcement of environmental

Lawe and requlanions.

The extens ' o which environmenta.. health, safery and
“amservation ‘hereinatter venviconmentalt; concerns are
rddressed ma ferermilne whethe: tne NAFTA 153 approved. How
supu)ements, ~ tpalallel Tvack?” spvyIrANMenta. 1nLLIELIVES
e sareement neLn ensurs Fian e WAFTA 1S on0thoan englne

{nr economic zTrowth and an arf{irmative torce LOo:
environmentai protection, restoration and enhancemenc, will

shane Congressional response +n ~reatilon of a Nortn
LelLTan rres= 'rade aree.

Certain environmental concerns s1e retated to tne stage of
development of the Mexican economy and how existing
conditions may be exacerbated ov improved by the NAFTA.

The propoased niminog ¢f submissicn i impiementiny
legislation o LONAUESS and the up-¢r-down wote o that
iegislation s such that if side agreement(s) are to be
ronciuded coancurvently, tpneir negotiation must be cencluded
pv June . 1733

There 15 & 1ange Ul available tocreran DOLITY rosle
(yjaveral and ~vyiratera. aqreements ot _niciatives anc
unylaterazi actions) that the United States may USL.
~spcurrent i 1l necessary (L. they ale LUl mucua il
exclusive] - agdress regiona envitonmental ¢oncerns.

sZareementi{s) Leacned with Mexico and/o “anaca t address
environmentsl CONCeEIns will likely be "reciprocal.” meaning
rhat the tinited Staces will itseif bDe subyect Lo the sale
~ondiiions that >t cucceeds in 1mposing cnothe other NAEFTA
countrles.

J)
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Each NAFTA country, including the United States, is
concerned with the measure of “sovereignty" it will
surrender in reaching agreement on how environmental
concerns are Lo be addressed.

Subnational suthorities in each NAFTA countyy retain
certain authority of environmental enforcement and
standards development.

There are limitation on what international obligations the
United States could accept with respect to enftorcement
within its national jurisdiction, given its system
invoiving prosecutorial discrection, Constitutional riqhts
aof due process, and concerns related to the commitment of
LesoulICReS .

Thne contenr o1 any sareement thet the United States teaches
e Mex:ics and/ot anada wil: znfluence the form of tne
reemen- (e.¢.. executlive agreeuent. rreaty requizing
wo-rhirds ~vorovel of the Senale. agreement and/cr
coplemencind Sea1sigtion rolles inco NAFTA implementing
renlstanian.

v
2q
r s <

The U.S., Mexican. and Canadian legal systems are different
fram one anothev (e.g.., Mexicn's reliance on administrative
soryon as ovppnsed b litigaticn and Canada’'s generally

Son-lrtlglou. tysTenm).

Institutions or mechanisms created in the NAFTA context may
he viewed as a models in other nultilateral fora.

There are tudaetary constraints on the ability ot cach
NAFTA councry -o addres every environmentali concern 1315ed
in connection with the NAFTA: the effectiveness 0t any new
‘nstitutions or mechanisms created and Mexico's
sillinaness/abilaity €O take additionai environmenta:
measures coul:ll be dependent upon rhe commitment oOf
saditional " inanclai resources from the U.3./Canadé.

with respec- to the 1ssue of wolking toward the
harmonizartion of standards, ir should pe noted tha+t the
ypited States has recognilzea, WOt recently in Principle ..
~f the Rin Declavation, that "lejnvircnmental standards,
management oblectives and priorities should reflect the
environmental and development context to which they apply.
Standards appiled by some countiies may pe i1nappropriate

and of unwarranted economic and social cost to other
countries, in particular developing countries.”

.

Gy
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principle 10 of the Rio Declaration (to which Mexico and
Canada have made a political commitment) provides, in the
context of public participatinn in environmental issues,
that "Effective access to judicial and administrative
proceed1ings, including redress and remedy, shall be

provided.”

principie 10 ur the Rio Declaration (to which Mexico and
Canada have made a political commitment)provides that
“IEJach individual <nall have appropriate access to
information concerning the environment that 1is held by
public authorizies. inciuding information on hazardous
matarials and aortwities in thelr ~ommunities, and one
opportunity @7 participace in decision-making processes.”
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Attachment B

Border and Othe x..Mr.m_Mmureg_wiwam

~— The {irst pnase (1992-1994) of the U.S.-Mexlco Border Plan
chould be implemented.

O in the context of this Plan. the U.S.-Mex1ico
Joint Committee for wildlife Conservation should
he strengthened and recoynition should be given
o cngo1ing cooperation 1n fishery and wildlife
~onseivation and management.

-~ There should e an expectation that cooperation will be
further ennanced 1 the second phase of the Plan
£190R_310Q7); develcprent of this phase snould include
sreate: invevement LY the range O inrerested USG

anencies, «u wel. 23 srate and lacal health author.zies.

__  The 10813 "L 2307 Lareement should be yevitalized ana
s-renaithete=C: Ldc:cional annerxes ¢ onecessaty topics s>nhould
e sonslderes .

O fThe "La Paz” Agreement is a cilateral tramework
agreement with Mexico intended to address
amvltonmental Concerns 1in rhe border regilon. It
;:+iantiy has five annexes. ©N: norder

sanitacion: chemical emerygencles; trransboundary
shipments of hazardous wastes; air pollution from
copper smelters; and international transport of
qrban a1 pollution. While helpful on paper.
thin pacrage of agreements has been criticized
f~7 .narleguace funding/impiementation.)

—— The United 5

%

rates should seek Mexican agreement O

conclude tne t1lateral agreement °on env:ronmentatl poiluTion
neqeotiates 1357 veel ibut neot signed), which constructs &

)

: . 1y laveral cooperation and assistance
sctivities -- nc.uding with respec= - enforcement --=
chrougnout enico.

e
crameworh
~

- smplementatioan e +he 1389 Agreement -0 Cooperatian
for the Proreation and Improvement o tihe Envivonment il

fhe Metropolilifan AYe3d cf Mexico City should be
strenathencs.

0 vihile several working Qroups have Leen created to
sddress warious forms of pollution, these <roups
nave ncc et regularly and have not developed
Joint programs. (Implementation of DOE's
separate agreement on Mexico City is apparently
beiny successfully implemented.) .
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Implementation and enforcement of f£ish and wildlife trade
controls on each side of the border should be strengthened.

Technical assistance o Mexico (e.g.. including training of
enforcement personnel) should be increased.

Existing collaborative relationships regarding the
management and protection of natural resources should be

expanded.
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Attachment C

The Comnission_ and Other Trilateral MeaSures

The Commission

The United States should reach agreement with Mexico and
Canada that a trilateral! Commission be established to:

o facilitate Lmptementation nf the NAFTA'sS environmental
Provisions.

N play & tole with respect to enforcement of
epvironmental Llaws in the three NAFTA countries;

- generaliy address environmental issues in Nortch
Anerica, 1nciuding ronitoring the state ~f the North
American enviionment {(1ncluding any positlve/neqative
environientas: 1Mpacts 0f trade), and recommendlng ways
coo further conperation: and

voopromote NGO 1nvaivement

-- in all these tunctinns, venvironment” should be construed
nroadly to include environmentally-related health 1s8sues

and conservation ol tivaing naturei resources.
NAFTA-Related Commissien functions

-— In terms of facilitating..implementation of NAFTA's
envivonmental provisions, the Commission:

o cpould monitor . and repontt veyuiarly and
pubiicly, on the extent to which the parties are
mearing the NAFTA'S environmental objectives;

shou.s serve as 2 point cf inguiry, n additier

~~ nsrinte avaiiable at Lrade autnorities, for
iarcLmation on NAFTR disputes related to the
envircnment under Article 2008, sputes
ympiicaring Aroicle 104 and environmental
srpenitzrions under Article Llla.

D)
“h

[ T S

$ snould serve as a point of receilpt, in addition
ro poinits available al tragde authorities, for
~omments on article 2008/104/1114.2 disputes anc
consultacions irom lnterested non-governmental
organizations and othet private patrties and
forward these comments to Lrade authorities
involved in such disputes (the NACE should not
delay the timetable for resolution of disputes
under Chapter 20);
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should assist in the implementation of NAFTA
Article 1114.2, which provides that the Parties
"recognize that it 1is inappropriate to encourage
investment by relaxing domestic health, safety or
environmental measures” and providing for
consultation in the event "a Party considers that
a Party has offered such an encouragement;”

should make available/act as a clearinghouse for
providing environmental expertise to NAFTA
dispute settlement panels, at the latters'
request; and

should cenerally discuss/report on (including to
the NAFTA Free Trade Commission) any
environmental issues related to the HNAFTA.

Enforcemen:—ﬁel@tﬁd_CQmmissiQn Functionsg

__  The Commission should also play a role with respect to the
enforcement ©° envitomaental laws and regulations 1n the
three NAFT&A countries,

- I+ should

Le noted that many of the ftunctions set

forth above 8s NAFTA-related functions are also related to
enforcement, including:

G

reporting on the extent to which the parties are
achieving NAFTA's environmental objectives, 1n
that one of those objectives is "to strengthen
fhe development and enforgement of environmental

“aws and regulations”

piaying a role in the implementaticn cf NAFTA
Article 1114.2, in that this provision directly
addresses the issue of lax enforcement ieading to
*poilution havens™; and

~1scussing/reporting on any environmental 1ssues
rolsted to the NAFTA, 1n that this could 1nclude
enforcemment-related 1ssues.

_- Beyond these. the Commission snould enjoy add:ti1onali powers

related to

0

entorcement:

The Comunission should be able to receive
complaintssinput from the public regarding the
enforcement of environmental laws and regulations
in Lhe three countries. Such complaints/input
could be either general or specific to a
particular situation, plant, etc.
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0 The scope of such complaints/input should be left
open, with the Commission being accorded
discretion as to what issues to pursue.

- (There have been suggestions that the
public should only be able to raise
issues concerning ilts own government ‘s
enforcement; others have suggested that
complaints be limited to transboundary
ones, il.e.. environmental impacts in
one country caused by lax enforcement
in another; still others would limit
complalnts to tyade-related ones, i.e.,
competititiveness 1mpacts in one
country ceused by lax enforcement 1n
another.)

N [he ommission should be able to gather
‘hrormation regarding complalints/input through
visi1ts (%o public places), public hearings, and
review uf public documents.

The COomMmMIss1ion should Le able t» make
racommendations to tne relevant governtent.

- The Commission would be relied upon to
use its discrection in meking
recommendations. For example, i f a
particular situation were the subject
of a pending lawsult, it is assumed
that the NACE would not choose to make
a recommendation 1n that case.

__ rfurther, in order for the Commission to be able to report
an enforcement (as 1t will be called upon to do 1n
connection with reporting on the extent to which the
parties are achievind the NAFTA's environmental

~pjectives) . the parties should be obligated to report to
~he NACE on *heiy cnmpiiance and enforcement data. Thas
would promote achieving comparability 1In evaluating
enforcement nrograms, SO that reliable indicators of

compliance and onforcement productivity can be generated
and made available to the public.

Genersl Env:vonment ommission Functions

__  Tn terms ct addressing generally cnvironmental 1ssues 1n
North America, the Commission:

_— should monitor, and report reqularly and publicly
on, the state of the North American environment,
includiny any positive/negative environmental
impacts of trade;
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should discuss, and make recommendations to the
three governments on, any aspect of the North
American environwment, including the protection of
"comman" resources such as migratory birds,
dolphin, turtle, etc.; and

should promote and facilitate environmental
cooperation between and among the NAFTA parties,
including with respect to technical cooperation.

QLD&L_QERQCLL_QL_LDQ.CQmmliilQD

-
L.

nere are

[«

. addition to the functions discussed above,

F.l4

several other imporitant aspecks of the Commission:

the Commission should Dbe composed of government
vepresentatives (but ecach government should be
cree o oinclude an NGO representative(s) -- which
.nctudes both environmeuntal and business NGOs --
An 1ts delegation);

sthe Uommission should operate by consensus;

“he Commissicn should weet At least annually, or
more frequently upen the yequest of at least one
party;

\n rerms of support o otne Commission, there
should be some sort of sccretariat;

there should be maximum appropriate public
Lnvolvement in the Commizsion's work, including:

- Commission weetings should normally be
open to the public (with the option
left open for occasional closed
segsions, .f necessary);

- - “he public gnould be able to submit
informationscomplaints to the
Commission concerning enforcement of
environmental laws (as described 1in
more detail above),

- - rhe public should be able to give 1nput
tn the Commission for inclusion, 8s
appropriate, in the Commission's
reports and recommendations;

-- as noted above, all Commission reports
should be made available to the public;

- there should be a mechanism for the
Commission to gather advice from the
public, whether through separate
national advisory committees, 2@
trilateral advisory committee, and/or
public hearings: and
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- the Commission should be able to
establish subsidiary working groups
that involve members of the public.

Other Trilateral Measures

- In the agreement ecstablishing the Commission, the parties
should commit tO adopt community right-to-know laws, which
promote citizen involvement and governmental
responsiveness. (Any such commitment needs to be carefully
crafted to he consistent with U.S&. law.)

__  jmplementation of the established Tripartite Committee for
the Conservation Of Wetlands and their Migratory Waterfowl
should be strengthened.

__  The U.S5. should seek advance Mexican and Canadian

ajreement “hat., Qnce fhe NAFTA has entered 1nto force,
~ertain addi-:ional international environmental agreements
{1.e., the U.&.-Mexxrco Convention for the Frotection of

Migratory Birds andg GCame Mammals, the Convention for the
Trotecrion orf Muranoty Rirds in tne Unjted States and
“anada, and tne SPAW irotocol) should be added to the list
of agreements contained in Article 104 of the NAFTA. (This
is without prejudice to seeking to add yet further
aqreements 1n the future, should they include, or be
smended - 1nciude, nandatory rrade measures.)
o Under that Article, certain enumerated
environmenta) agreements that contain mandatory
trade provisions are to take precedence over any
inconsistent WAFTA provision. The 1ist may be
eypanded bV agreement or the HAFTA parties
witnout formwal amendient.

~

r

!
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A_t_tm::_nm_enj:_D
Mjpimun”_ Standards

0 Canada has proposed that fhhe Commission begin developlng
“minimum® North American environmental standards.

¢] The concerns with such @ proposal are:

- althouagh each country remains free to set higher
standards, the process could lead 2 lowering of
current Mexican standards and also to pressure in

the U8, Lov downward harmonization;
- - such standards voulad be inconsistent with certain
oS, JaAws. which rely on market approaches

cnvtead Or srandards: and

e prwblem viith Mexyrioo ¥sm TR 1nageguate
sandards. DUt the i13x enforcement ~f szuch
~rangard’..

Ly oar

i

S0 I+ shouid D notea that envitonmental U5 are div.ded on

this 1ssue.

‘¢ the COMMISS10DL WEl€ o e given bhe runction oof
developine “miinlnum’ scandards, 1o wou:rd be appropriate Lo
it to provide input tc the NAFTA Standards Commictee, which
is alrcady charged with harmoniziny product standards and
sanitary/phytosanitary measures.

e
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June 1, 19693

INFORMATION

MEMORANDUM FOR ANTHONY LAKE
ROBERT RUBIN

FROM : &C/E/I—LEEN CLAUSSEN
J}YBOB KYLE
b
SUBJECT: Trade and Environment

We would like to let you know where things stand on this issue
and suggest a Strategy for how we should proceed. A meeting to
discuss these points would also be useful.

There are both short and longer term issues here. The immediate
issues that must be resolved over the next month or two, 1include
(1) certification under the Pelly amendment and possible trade
sanctions against China and Taiwan over trade in tiger bones and
rhinoceros horns:; (2) certification under the Pelly amendment and
possible trade sanctions against Norway over commercial whaling;
(3) the GATT dispute over the tuna/dolphin issue, and (4) the
position we take on environment at the next GATT meeting in Julvy.
The slightly longer term issue concerns the PRD-12 trade and
environment review, where the process 1s in need of repair.

Short Term Issues
- Tigers, Rhinos and Whales

- - The Pelly Amendment to the Fishermen’s Protective
Act requires that if the Secretary of Commerce or
the Secretary of the Interior finds that
"nationals of a foreign country, directly or
indirectly, are engaging in trade or taking which
diminishes the effectiveness of any international
program for endangered or threatened species," he
must certify such facts to the President. The
President then has 60 days to notify the Congress
of any action he takes pursuant to the
certification, which could include trade
sanctions. Despite this discretion, sanctions
have never been imposed under the Pelly Amendment .

- - It is likely that Interior will certify tigers and
rhinos this summer, and that Commerce will have no
choice but to certify Norwegian Whaling soon

thereafter. We have been having a series of
meetings with the relevant agencies to discuss
strategies in both of these cases. Secretary

Babbitt will send letters to China and Taiwan
indicating that if no corrective actions are
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taken, he will certify under the Pelly Amendment

in 30 days. The Norwegian whaling case is
clearer, since Norway has indicated that it will
proceed with commercial whaling very soon. In the

case of whales, the pressure for sanctions from
both the Congress and the NGO community will be
particularly strong. Given that our initial
position to continue the whaling moratorium was
formulated based on domestic politics rather than
sclience, we will be revisiting the same issue
again over the sanctions issue.

- The Tuna/Dolphin Case

- - The EC brought a GATT case against us because of
our actions under the Marine Mammal Protection Act
to protect dolphins during tuna catches. The
thrust of the argument of the EC is that
unilateral measures to protect a species outside
the territorial jurisdiction of the U.S. are not
permitted under the GATT. A panel report is
likely to be issued this summer in support of the
EC position, which will force us to either (1) not
accept the report and block its adoption, or (b)
pay compensation and agree to change our law.

This is a terrible choice on an issue where the
environmental argument is weak -- dolphins are not
endangered -- but public and Congressional
sentiment 1s strong.

- The July GATT Session

- - The subject of environment will certainly come up
in the next GATT session in July. The EC has
taken the position that trade measures required by
international environmental agreements should be
specifically permitted under the GATT. I think
that no one in the U.S. would disagree with that
point, but many would argue that a broader view
(going beyond international agreements) would be
more desirable. We will have to resolve this
lssue soon as well, or we will be unable to
appropriately respond in July.

We need a process to raise these issues formally, and reach an
agreement on how to proceed.

Longer Term Issues

PRD-12 requested a policy review on trade and environment issues.
USTR was designated as the chair of the review process.
Initially, 12 issues were raised, although the group soon decided
to concentrate on 3 items: (1) what kinds of environmental
assessments should be undertaken for trade agreements, (2) what
process should the government use, both internally and with
outside interests, in dealing with trade and environment issues,
and (3) what should our policy be for using trade measures to
protect the environment. The subgroup is close to agreement on
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the assessment and process issues, but has not even been able to
put forward a paper that succinctly raises the key points on the
one substantive issue, the use of trade measures to protect the
environment. Of course, this issue relates to all of the short
term 1tems raised earlier in this memorandum.

In discussions with the relevant Assistant Secretaries, it is
clear that all agencies view the process as broken. We hope to
set up a meeting early in June at that level to agree on a

plan of action to revitalize the process with higher level
direction from us.
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NOTE TO KATIE, CATHY AND OEP STAFF
FROM DAN
RE: NAFTA INFO-PACK

Attached is the latest draft of the information package of
why NAFTA is good for the environment. You should feel free to
speak from these points and/or summarize them in letters relating
to this issue. However, until the info-pack is finalized it

should not go out into the public domain as such.

If you have any questions, please don’t hesitate to ask me.

m

cc: Eileen
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THE NAFTA PACKAGE: SIGNIFICANT BENEFITS FOR THE ENVIRONMENT

The NAFTA package provides major environmental benefits for North America. We
cannot afford to let this opportunity pass us by. Why? Defeating the NAFTA means
reverting to the status quo, which is not acceptable. Consider the benefits of the NAFTA:

The NAFTA agreement itself sets a new environmental standard for trade
agreements. Negotiated with significant input from major environmental groups, the
NAFTA makes unprecedented links between trade and environmental protection:

- NAFTA commits countries to promote sustainable development, undertake trade in a
manner consistent with environmental protection and conservation, and to strengthen
the enforcement of environmental laws.

- NAFTA ensures federal, state and local governments can maintain environmental
standards as high as they wish. It also contains commitments by countties to work
together to enhance the level of environmental protection. NAFTA also contains
provisions to support environmentally sensitive investment, and discourage lowering
standards or relaxing enforcement to attract investment;

- NAFTA recognizes that trade obligations of important environmental agreements like
the Montreal Protocol and the Convention for Trade in Endangered Species take
priority over those in the NAFTA.

The Environmental Agreement signed by the three NAFTA parties creates the
Commission for Environmental Cooperation--the first environmental institution of its kind. It
obligates countries to enforce their environmental laws, and offers penalties if they don’t.
The commission has the power to investigate and discuss a broad range of pressing trilateral
environmental issues, and contains unprecedented opportunities for public participation. We
do not have any forum that can compare in serving to bring environmental problems to
the attention of the North American public. If we lose NAFTA, we lose this forum, and
the status quo continues.

A new Border Financing Authority under the NAFTA will provide billions of new
dollars to help communities address the serious environmental problems they are facing. The
Border Action Program will build on the work EPA and other agencies are already doing
there. The program will address critical issues, like environmental justice, eco-system
protection and partnerships with States and communities.

All of this adds up to an environmental package that the U.S. can be proud of.
NAFTA has been endorsed by Conservation International, Environmental Defense Fund,
National Audubon Society, Natural Resources Defense Council, World Wildlife Fund and
National Wildlife Federation, representing eighty percent of membership of national
environmental groups. They would not be actively supporting the NAFTA unless they felt
that this package was a major step forward in efforts to integrate environmental protection
and economic growth, and that defeating it would be a significant step backward.
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NAFTA PROTECTS THE ENVIRONMENT
WITH NAFTA:

- An Innovative Approach to Integrating Trade and
Environment Objectives: The NAFTA contains a number of

innovations designed to ensure that increased trade is
accompanied by environmental safeguards--making it the
greenest trade agreement ever negotiated. NAFTA protects
our our high federal, state and local standards, and
provides a model for future trade negotiations. Major
environmental groups have endorsed the agreement.

- eceden ettin missi r Envi ental
Cooperation: The NAFTA creates a pathbreaking trilateral

commission committed to raising the level of environmental
protection--the first organization of its kind. It sets the
standard for public input in an international forum.

- Fines Trade ctions Countri that Do N

Enf Their mestic ironment : For the first
time ever, the U.S. has the right to seek penalties before a
commission panel if our NAFTA parters persistently fail to
effectively enforce their environmental laws.

-- Ambitious New Fundipng for the Border: The Border
Environmental Authority and its financial arm will create
billions of dollars in new investment to address the urgent
- problems at the border. It--and the increased resources
.-generated by the NAFTA--will create the momentum needed to
‘put the border environment back on the right track.

WITHOUT NAFTA

- o " " tra isions. We lose precedent setting

‘provisions, such as commitments to enhance environmental
standards and measures in support of environmentally
sensitive investment.

-- he sta uo i orth Amer tinues. We lose a
major forum that would dramatically increase environmental
cooperation on the continent and along the borders.

- to_ensyre our neighbors e e thei
environmental Jaws. The binding commitment by countries to
enforce thelr environmental laws, and avenue that we fought
hard for under the NAFTA for bringing complaints before an
independent body would be lost--perhaps forever.

- Continu deterioration along the U.S.- Mexico B r.
Without the resources and spirit of cooperation generated
under the NAFTA package, the status quo at the border
continues, with far less hope for long-term improvement.



NAFTA IS GOOD FOR THE ENVIRONMENT

NAFTA itself, by promoting economic development, will help
alleviate the greatest contributor to environmental
degradation -- poverty.

Environmental side agreement

+ establishes a North American Commission for
Environmental Cooperation to facilitate cooperation on
the full range of environmental issues, including a
central Secretariat with broad information gathering
authority and a Joint Public Advisory Committee;

+ includes such crucial issues as lifecycle impacts (like
PPMs) and community right-to-know; and

+ provides for dispute settlement procedures to ensure
effective enforcement of environmental laws with
substantial transparency, public participation and
"teeth" in terms of fines and either court standing or
trade sanctions.

Plans for border clean-up include as key objectives: strong
institutional arrangements to provide for cross-border
cooperation, public accountability, and technical support in
the design and execution of environmental infrastructure
‘projects; a secure source of financing to ensure that these
needs can be met; and maximum participation of private
capital with reliance to the extent feasible on fees paid by
those causing pollution and those benefitting from the

;- improved environment.

Plans for conservation funding include joining with Mexico
to strengthen local capacity for conserving forests,
watersheds and biodiversity.

"Environmental technology needs in Mexico will expand,
creating a market for exports of American pollution control
technologies.

Long—-term implications of NAFTA represent for the first time
a meaningful integration of trade policy and environment
policy with momentum that can be carried forward to the
GATT.

Environmental organizations including National Wildlife
Federation, World Wildlife Fund, Audubon Society,
Environmental Defense Fund, Natural Resources Defense
Council, Conservation International and others representing
over 7.5 million members have strongly endorsed NAFTA.
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NAFTA: INNOVATIVE "GREEN" PROVISIONS IN A TRADE AGREEMENT

NAFTA is the first trade agreement negotiated with extensive input from EPA, FDA,
the environmental community, and the public at large. The result is an agreement that sets
the standard for integrating international trade and environmental protection goals.

0 The NAFTA was specifically negotiated to protect federal, state and local health,
environmental and safety standards. It contains further provisions to ensure that
trade between NAFTA countries will be environmentally sensitive. The innovative
environmental provisions of the NAFTA further establish an important precedent for
future trade negotiations. These "green" provisions are unique to the NAFTA:

- the NAFTA preamble call on parties to promote sustainable development, to
undertake NAFTA activities in a manner consistant with environmental
protection and conservation, and to strengthen enforcement of their
environmental laws.

- provisions that discourage parties from attempting to attract investment by
lowering or relaxing health, safety or environmental standards, and to ensure
that investment activities are undertaken in an environmentally sensitive way.

- NAFTA explicitly gives precedence to obligations in important international
environmental agreements (the Montreal Protocol, Basel Convention on the
Transboundary Movement of Hazardous Waste, and the Convention for
International Trade in Endangered Species).

NAFTA preserves the right of countries, and their states and localities, to
choose the level of health, safety, or environmental protection they consider
appropriate, including measures more stringent than international standards.

- NAFTA promotes the use of international standards while containing explicit
safeguards to ensure that these provisions do not result in a reduction in the
level of health, safety or environmental protection. Furthermore, NAFTA
exhorts countries to work together to enhance the level of protection, and
establishes committees to facilitate this enhancement.

- in NAFTA dispute settlement procedures involving environmental, health and
safely standards, the party challenging U.S. standards has the burden of proof
in establishing that a measure is inconsistent with NAFTA provisions.

The Environmental Agreement adds to these benefits by providing an organization--
led by NAFTA countries’ environmental ministers--that will, among other activities, monitor
the environmental effects of the NAFTA, address environmental issues that relate to trade
(such as trade measures to address processes and production methods), and seek to resolve
environmentally-related trade disputes before they go before NAFTA panels. This activity
will further ensure that NAFTA remains the greenest trade agreement in the world.
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NORTH AMERICAN AGREEMENT ON ENVIRONMENTAL COOPERATION

The North American Agreement on Environmental Cooperation promotes

environmental cooperation among the three countries on a scale we have never seen before.
Like the NAFTA Agreement, the Environmental Agreement was negotiated with
unprecedented input from environmental groups. The Agreement contains a number of
innovations designed to foster enhanced environmental protection, including:

a Commission for Environmental Cooperation, which will promote cooperation
between countries on the full range of environmental issues, both at the border and
throughout the three NAFTA countries. This will result in earlier and more effective
solutions to environmental problems, whether trade-related or not.

a Council of Environmental Ministers under the Commission, represented by the
EPA Administrator from the U.S., to regularly address and make recommendations
on environmental issues on the continent.

an independent Secretariat, which will report on significant environmental questions
confronting the countries, as well reporting regularly on the state of the North
American continent as a whole. The Secretariat will also monitor the environmental
effects of the NAFTA and will work together with the NAFTA Free Trade
Commission to ensure that trade and environment are environmentally sensitive. This
function is unprecedented and its effects will be far-reaching.

unprecedented obligations for NAFTA countries to enforce their environmental
laws supported by a pathbreaking dispute settlement mechanism that offers penalties

- for countries that persistently fail to effectively enforce their laws. Just as

importantly, the agreement contains a number of mechanisms through which countries
will enhance cooperation on enforcement of environmental laws,

- .The Agreement allows citizens of all three countries access to and rights and remedies

before courts and administrative agencies for persons in another party’s territory who
suffer damage from transboundary pollution. It also allows any private citizen or
group to petition the Secretariat to investigate a country’s failure to effectively enforce
any environmental laws under its jurisdiction.

The Agreement contains many other provisions designed to promote public
participation and citizen access as well. For example, it allows citizens to serve as
independent experts to assist the Secretariat in the preparation of reports submitted to
the Council of the environmental ministers. It creates a Public Advisory Committee,
made up of prominent environmentalists, to help ensure proper enforcement of
environmental laws and to settle disputes in an environmentally favorable manner.

In these and other ways, the Commission will not only protect the environment of

Canada, Mexico and the U.S. but will also exert a strong influence on future
international environmental relations, particularly those relating to trade.



E‘V’(\'

e 2] Ina3
BORDER FINANCING: FUNDAMENTAL ADVANCES FOR THE BORDER
ENVIRONMENT UNDER NAFTA

The U.S.-Mexico Border is in need of urgent atlention. NAFTA will make possible
fundamental advances in our efforts to address problems on the border in a far more
comprehensive way than they have until now. New institutions and investments will be put
in place under the NAFTA package which will make it possible for communities to meet
their environmental needs. The plan will create:

- A Border Environmental Administration (BEA) to provide technical assistance and
coordination of project development, financing and implementation. Initial projects
will focus on addressing the serious wastewater treatment and water pollution
problems along the border. '

- A Border Environmental Finance Facility (BEFF) to provide the money for some
of these projects through direct loans and guaranties. With the Mexicans, we will be
providing enough funds to leverage eight billion dollars, the amount that a number of
studies have concluded is adequate to address the border’s current problems.

An EPA guaranty program to provide credit enhancements to further attract private
sector investment.

) The institutional structure strongly emphasizes a combination of public and private
sector financing; building local financial capability through user fees and the creation
of Special Purpose Corporations (SPCs) to own and operate environmental projects;
using appropriate technologies to efficiently achieve environmental gains; and drawing

~.on the expertise of existing organizations such as International Boundary and Water
Commission and the Inter-American Development Bank.

o . [In keeping with the rest of the NAFTA, the Border Environmental Authority will
- provide significant opportunity for public input. A ....]

These investments will result in significant improvements along the Border, which
would not have been possible without NAFTA. Furthermore, NAFTA will ensure that
over time funds are generated at the border so that border communities can pay for
their own environmental protection needs.
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FURTHER PROGRESS AT THE BORDER: THE INTEGRATED BORDER PLAN

EPA is leading an effort to design and implement a border strategy to hamness the
expertise of the U.S. government and the private sector to address serious problems at the
border. A cormerstone of the strategy is a new EPA office at the border to respond
effectively to critical environmental concerns. This office is a symbol of the importance
we are attaching to ensuring that the environmental needs of the border are adequately
addressed.

0 The plan will continue to build on unprecedented U.S.-Mexico cooperation over the
last two years in the U.S.-Mexico border area. An initial border plan was developed
with significant public input and released in February 1992. That plan focused on
identifying problems and describing ongoing attempts to address them. The new plan
will be directed toward more comprehensive action, and will focus on such key
administration priorities as environmental justice, eco-system protection and building
partnerships with the States and local communities.

o EPA has underscored its commitment to action by accelerating many of the projects
called for in the current border plan. An example of this is a binational database, for
tracking hazardous waste shipments from the maquiladora industry on both sides of
the border. This database promises to be an essential tool for monitoring compliance
with Mexican and American hazardous waste shipment laws, and it has already
proven its usefulness: On June 22 of this year, the U.S. brought its first three
enforcement cases for hazardous waste tracking violations developed from using this
database.

o 'EPA has also been working to increase binational interaction in investigating
environmental violations. This coopcration has already led to an increasing number
of enforcement actions against illegal hazardous waste shippers. Now Mexico has

. created a professional environmental enforcement program, which will ensure that
- _cooperation continues to grow.

0 In 1994, EPA will be expanding air monitoring, identifying control strategies near the
larger border cities, and intensifying its focus on water sanitation projects near the
Tijuana, Laredo/Nuevo Laredo, El Paso/Nogales and other areas--including the Rio
Grande, which has been identified by the group American Rivers as one of America’s
most endangered rivers. Tt will also build on our current efforts at more effective
monitoring and enforcement of border environmental problems.

EPA’s new border office will enhance our capability to respond rapidly and
effectively to the region’s environmental needs. The rest of the NAFTA package will also
help--by generating resources communities need for border cleanup, by creating a Border
Environmental Authority with financing mechanisms to generate investment, and through the
Commission for Environmental Cooperation, which will become a high-visibility forum for
identifying and addressing problems at the border and elsewhere in North America.



Sustainable development and quality of life in the border region and throughout
Mexico depend on the wise management of the country's forests, watersheds and biodiversity.
To address these issues, the US will join with the Government of Mexico to create the
Mexican Conservation Fund (Fondo Mexicano para la Conservacion de la Naturaleza). The
US will commit up to $20 million to initiate capitalization of the Fund. Leaders from
Mexico's public and private sectors have indicated to US private sector representatives that
they strongly endorse the creation of the Fund and that the Government of Mexico could
contribute some matching funds.

The US contribution would build on a previous seed grant to the World Wildlife Fund
to support the consultative committee of prominent Mexican businesspeople, academics and
conservationists to design the Mexican Conservation Fund. The objective of the Fund is to
provide long—term, sustained financing to strengthen the capacity of Mexican agencies and
NGOs for conserving the country’s biological resources and protected areas. Specific
activities will be selected after broad public consultation, but will likely include:

0 long-term, stable financing of ccosystem-level protection activities in at-risk areas of
highest biological diversity;

0 environment and natural resource management training for private sector, local
government, academic and NGO conservation leaders; and

0 cstablishment of strong public and private institutional arrangements that promote
cross—border cooperation, accountability and technical support (i.e., cross—border sister
parks).

"The World Bank, the Inter~American Development Bank, and members of the
international donor community have taken interest in the development of the Mexican
Conservation Fund. It is expected that the US and Mexican contributions to the Fund will
leverage participation of these other sources of finance to help in the conservation of some of
the world’s most significant biodiversity and help address issues of natural resource
management arising from the NAFTA.
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The Sanitary and Phytosanitary (SPS) Measurcs chapter applics only to measures
designed to protect from risks associated with import of plants, animals, foods and
beverages (this includes the presence of food additives and contaminants such as
pesticide residues).

NAFTA explicitly guarantees the U.S. ability to choose its own level of protection
in enacting SPS measures.

NAFTA cally on partes to use international standards as a basis for establishing
their own SPS imeasures, bul explicily allows parties w set standards that are
more suingent than international standards. In addition, NAFTA is the {ust Uade
agreement to call for harmonization of sandards "without reducing the level of
protcction” and cstablish a2 committee Lo promote enhancement of food safety and
improvement of sanitary and phytosanitary conditions. The agreement also will
requires countries to fucilitate access to their domcstic production facilitics--this
means that the U.S. inspectors will be able to tour Mexican facilities.

While opponents of NAFTA argue that it undermines our ability to set high
domestic health and safety standards, the trith is that NAFTA does not threaten
domestic standards, even those that are more stringent than international
standards. The NAFTA does subject SPS measures to a number of requirements,

all of which are met by domestic regulatory processes:

- NAFTA requires thal SPS meadsures be based on sciendfic principles and a
risk assessnmieut (ay appropridie W the circumstaneey), and not be
maintained when there is no longer a scientfic basis. (Scientific basis is
defined as merely "areason based on data or information derived using
scicntific mcthods™). It is important to notc that the question 13 pot
whether the measure was based on the "best science” or the”
preponderance” of science,

- NAFTA does pot limit regulatory agencies to using the least trade
restrictive measure available. It does address the manner in which SPS
measures are applied - they cannot be applied more strictly than necessary
to achieve gur chosen level of prorection.

- Should any party challenge a U.S. SPS measure, that party would bear the
Lurden of proof.

NAITA does not infringe on state and local authority to rcgulate. [notc that a
state or local rcgulation that is incongistent with the requircments spellcd out
above could subject the U.S. 1o trade sanctions. However, like federal regulatory
processes, virtually all state and local regulatory processes should have no trouble
satisfying these requirements].
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NAFTA:STANDARDS RELATED MEASURES 1 gy

The Standards-Rclatcd Measures (SRM) chapter of NAFTA covers regulation of
goods in commerce other than thosc covercd by the S & P chapter. Thesc
include regulations pertaining to emissions controls requircments for motor
vehicles and safety of consumer goods and chemical products (including pesticide
products).

The SRM chapter explicitly guarantees the U.S. ability to chose its own leve] of
protection in enacting SRMs dealing with the protection of health, consumers, or
the environment.

The SRM chapler calls on parties © use internatonal standards as 4 basis for
cswablishing SRMs, but allows the U.S. to set more stringent standards whenever
the U.S. chooses a higher level of protection than the international standard
would provide.

The NAFTA does subject SRMs o a number of requircments, all of which arc
met by domestic regulatory processes:

- Measures must not discriminate between domestically produced and
imported products or among products imported from different countries.
Also, measures must not creale unnecessary obstacles to trade.
[Tnnecessary obstacles are by definition not created when the purpose of a
measure is 10 achieve a legitimate objective, and the measure does not
exclude imported goods that meet that legitimate objective. The NAFTA
recugnizes proutection of human health, the environment, consumers. as
well as sustainable Jevelupuent ay legitinnale objeclives.

- NAFTA guarantees the U.S. right to prohibit imports of goods that do not
comply with U.S. requirements or fail to complete mandatory approval
proccdures. '

NAFTA does not infringe on statc and local authority to rcgulatc. [notc that a
state or local regulation that is inconsistent with the requirements spelled out
above could subject the U.S. to trade sanctions. However, like federal regulatory
processes, virtually all state and local regulatory processes should have no trouble
satisfying these requirements).
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TEN ENVIRONMENTAL REASONS TO SUPPORT NAFTA

10. Environmental Jobs: The $200 billion world market for
environmental goods and services has been identified as one of
the core taechnologies for the 21st century. NAFTA opens up a
major new market for U.S. environmental producers, and enhances
our ability to compete in this critical industry.

9. Investment: NAFTA and its side agreement contain pathbreaking
measures in support of environmentally sensitive investment, as
well as measures to discourage countries from lowering their
standards or relaxing environmental lawes to promote investment.

8. Innovation: NAFTA provides many precedents that can be used to
further the cause of environmental protection in international
agreements relating to both environment and trade. The NAFTA
provides a model for legal mechanisms that integrate trade and
environment goals.

7. Increased Resources: Economic growth spurred by NAFTA will
generate resources--at the border and elsewhere in Mexico--needed
to pay for the costs of environmental protection.

€. Protection for U.8. 8tandards: NAFTA provides a framework that
ensures that federal, state and municipal governments can choose
the level of environmental protection that they feel is
appropriate, and can adopt measures to meet that level of
protection. Furthermore, it and the Environmental Agreement
contain measures to encourage enhanced levels of environmental,
safety and health.

S. Public Participation: NAFTA and the Environmental Agreement--
and the Border Environmental Authority--set the standard for
public participation and right-to-know in international
agreements.

4. Border Remediation: NAFTA will provide major new funding--
eight billion dollars--for environmental infrastructure projects
at the border. The Border Plan provides a framework for
addressing current and future border problems; an EPA Border
Office will enhance responsiveness to problems.

3. Enforcement: The NAFTA side agreement obligates, for the
first time, countries to enforce environmental laws, and backs
these obligations up with punishments. It creates mechanisms for
trilateral cooperation on enforcement issues; the Border Plan
will provide resources for Mexican enforcement at the border.

2. Cooperation: The NAFTA package lays out a framework for
unprecedented cooperation on the full range of environmental
issues facing the North American continent over the coming years.

1. The Alternative: The environmental status quo, which is simply
unacceptable in the face of the opportunities NAFTA provides.



