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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

NORTHWEST FOREST RESOURCE COUNCIL,
Plaintiff,

V.
) 
) 
)

MIKE ESPY, in his official capacity ) 
as Secretary of Agriculture, U.S. )
Department of Agriculture, BRUCE 
BABBITT, in his official capacity 
as Secretary of Interior, U.S. Depart- ) 
ment of the Interior, DR. JACK WARD 
THOMAS, in his official capacity as 
Chairman, Forest Ecosystem Management 
Assessment Team, and FOREST ECOSYSTEM 
MANAGEMENT ASSESSMENT TEAM,

Defendants.

Civil Action No. 
93-1621 (TPJ)

MEMORANDUM IN SUPPORT OF 
DEFENDANTS' MOTION TO DISMISS

^ Xxs

PRELIMINARY STATEMENT

Plaintiff alleges that the work of the Forest Ecosystem 

Management Assessment Team ("FEMAT"), one of three teams formed 

to aid the President and his advisors in resolving the 

longstanding controversy surrounding federal management of the 

“old growth” forests of the Pacific Northwest, operated in 

violation of the operational and procedural requirements of the

Federal Advisory Committee Act (FACA), 5 U.S.C. App. 2.-------

■;Pla:fentiff * s action ta a bolatod attempt to erase moiiLh'S uf wuik- 

->by a group that lidb cedsed to cxiot and has already issued its 

f-ifialr-reportr While defendants deny that FEMAT was an “advisory 

committee" subject to the strictures of the FACA at all,^ this

^ discuss how courts rarely find the existence of an 
^ advisory committee if the government does not believe a group to 

be one -- quote from Hillary's case
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Court need not reach the merits of plaintiff's claims to resolve^55^s-V^r 

this action. Even assuming FEMAT was an -advisory committee," 

plaintiff's claims are moot or otherwise nonjusticiable,

The mootness of plaintiff’s effort here is highlighted by 

plaintiff's own delay in bringing this action. Plaintiff sought 

and was denied access to FEMAT's meetings and documents in May 

1993, while the team was still in existence. Although that is 

the event that plaintiff alleges is its "injury," ^ complaint \ 

21, plaintiff failed to take actionj^ remedy the^injury" until

it filed the instant suit on August 6 — more than two months
cxvxiL VSS'.^V

later .^disregarding its delay, plaintiff would have the 

government somehow erase the PEHAT's efforts and start over. No 

court has ever Imposed so drastic a remedy for an alleged FACA 

violation. The remedy is similarly unavailable here.

Accordingly, this Court should dismiss this action pursuant 

to Fed. R. Civ. P. 12(b).

STATUTORY BACKGROUND
Congress enacted the FACA in 1972 to control the growth and 

operation of the "numerous committees, boards, commissions, 

councils, and similar groups which have been established to 

advise officers and agencies in the executive branch of the 

Federal Government." 5 U.S.C. App. 2, § 2(a); see generally 

Public Citizen v. Department of Justice. 491 U.S. 440, 446 

(1989) .

- 2 -
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To achieve these objectives, the FACA places a number of 

procedural restrictions on advisory cotninittees during their 

period of operation. Every committee must file a charter, 5 

U.S.C. App. 2 §§ 9(C), 10(a)(2), its meetings must be open to the 

public, idj. § 10(a)(1), it must keep »[d]etailed minutes" of its 

meetings, id^ § 10(c), and it generally must permit "[i]nterested 

persons . . . to attend, appear before, or file statements" with 

it, id. § 10(a)(3), unless a determination is made to close the 

meeting, id^ § 10(d). In addition to the requirements governing 

how the group functions, FACA also requires an advisory committee 

to make publicly available "the records, reports, transcripts, 

minutes, appendixes, working papers, drafts, studies, agenda, or 

other documents which were made available to or pregared_for^or 

by [the] advisory committee." Id. § loj;>j^ This obligation
/exists only "until the advisory committee ceases to exist."

The FACA also imposes a number of requirements on federal 

officials regarding the creation and use of advisory committees.

At issue here are the requirements that a committee be 

specifically authorized either by statute or by the President, or 

be determined by an agency head to be in the public interest, id.

§ 9(a); that it be "fairly balanced in terms of the points of 

view represented and the functions to be performed," id. §

5(b)(2); and that precautions be taken to assure that an advisory 

committee is not "inappropriately influenced by . . . any special 

interest," id. § 5(b)(3).

o c r- 3 C\"l (ie. o 3-Q ■ V. 3^:
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FACTUAL BACKGROUyP^

A. The Forest Ecosystem Management Assessment Teai 

in order to facilitate a resolution of the controversy over 

federal forest management policy, President Clinton, Vice 

President Gore and other government officials convened a "Forest 

Conference" in Portland, Oregon, on April 2, 1993. Complaint

9, 13. After this conference, a group of government officials 

kn<^^J^3 the Forest Conference Executive Committee’ formed the 

FEMAT, one of three teams charged with identifying management 

options for resolving the controversy. FEMAT’s mission was to 

take an "ecosystem" approach to forest management and to 

"identify management alternatives that attain the greatest 

economic and social contribution from the forests of the 

[Northwest] and meet the requirements of the applicable laws and 

regulations . . . Complaint 14, 15.

On July 1, 1993, President Clinton announced his Forest Plan 

for a Sustainable Economy and a Sustainable Environment, 

identifying as its "foundation" the work of FEMAT and the two 

other teams. Complaint ^ 16. On July 16, 1993, the Forest 

Service, an agency within the Department of Agriculture, released

* For the purposes of this motion, the factual allegations 
of the complaint which are germane to this motion are taken as 
true.

’ The Executive Committee included representatives from the 
Departments of Agriculture, Interior, Labor, and Commerce, the 
Office of Environmental Policy, the office of Science and 
Technology, the National Economic Council, the Council of 
Economic Advisors and the Office of Management and Budget. 
Complaint ^ 15.

- 4 -
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a Draft Supplemental Environmental Impact Statement ("DSEIS”), 

which analyzed the various forest-management options developed by 

FEMAT and Identified its preferred alternative. Complaint % 17. 

FEMAT's report, entitled Ecosystem Management: An

Ecological. -Economic and Social Assessment and comprising more 

than 1,000 pages, was released to the public along with the 

DSEIS. Complaint K 18.
In a letter to the FEMAT leader, defendant Dr. Jack Ward 

Thomas, plaintiff requested on May 20 that it be granted access 

to FEMAT's meetings and its documents, drafts, minutes and/or 

transcripts. Complaint H 21. Dr. Thomas responded by letter 

dated May 24, 1993, stating that plaintiff would not be allowed 

•'to observe [FEMAT*s] day to day operations" or to see any FEMAT 

records. Complaint ^ 21.

FEMAT ceased to exist upon the issuance of its report. As 

the report states:

We have done our best to fulfill the charge given to us 
in the time allotted. We believe the assessments of 
the current situation, the previous assessments of the 
situation, and the options presented herein are 
adequate to support an informed decision as to a course 
of action, our work as scientists, economists, 
analysts, and technicians is complete. Whatever 
decisions that may emerge from this work are now, most 
appropriately, in the hands of elected leaders.

FEMAT report at 1-3 (emphasis added)

* The full name of the DSEIS is the "Draft Supplemental 
Environmental Impact Statement on Management of Habitat for Late- 
Successional and Old-Growth Related Species Within the Range of 
the Northern Spotted Owl." Complaint ^ 17.

* A copy of the Executive Summary of the report is attached
hereto at Tab __.

- 5 -
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B. This LitiaatioQ
On August 6, more than two months after receiving the letter 

from Dr. Thomas, and after FEMAT had ceased to exist and the 

government had already relied on its report in the DSEIS, 

plaintiff filed this action. Plaintiff seeks a declaration that 

FEMAT was an advisory committee subject to FACA and that FACA was 

violated in all the ways alleged. Complaint, Request for Relief, 

1-3. In addition, plaintiff seeks an order enjoining FEMAT 

from conducting any meeting in violation of the FACA, ,idH 4; an 

order requiring defendants to produce all its records within five 

working days "irrespective of whether any such document otherwise 

is or could be exempt from disclosure under [certain provisions 

of the Freedom of Information Act]," If 5; and an order

requiring FEMAT to prepare and deliver "detailed minutes" of 

every meeting FEMAT held, id. ^ 6. Finally, plaintiff seeks an 

order enjoining the Departments of Agriculture and Interior from 

"utilizing, evaluating or considering" the FEMAT Report as the 

basis for any federal program until FEMAT reconvenes and holds 

meetings in compliance with the FACA. Id. If 7.

Plaintiff also has moved to expedite discovery and has 

sought a temporary restraining order to preserve FEMAT documents. 

Defendants have opposed those motions in separate papers.

ARGUMENT
Plaintiff failed to bring this action until more than two 

months after it was denied access to FEMAT's meetings and

- 6 -



documents, and after FEMAT had ceased its operations. Its FACA 

claims accordingly must be dismissed. The statute affords no 

right of relief once an advisory committee no longer exists. 

Moreover, even if plaintiff could state a viable FACA claim, it 

seeks a form of relief that the statute does not provide.

"f

1. PLAINTIFF'S CLAIMS ARE MOOT NOW THAT FEMAT HAS COMPLETED ITS 
WORK AND NO LONGER EXISTS-------------------- --------------------------------- -----
This action does not present a live controversy over whether

FEMAT is required to follow FACA's procedural requirements. Any

FACA violations that may have occurred cannot now be remedied.

Because FEMAT has issued its final report and no longer exists,

plaintiff's claims are moot and must be dismissed.
Federal courts lack jurisdiction over cases that are or have

become moot. Defunis v. Odeaaard. 416 U.S. 312, 316 (1974);
Powell V. McCormack. 395 U.S. 486, 496 n.7 (1969). A case is

moot "when the issues presented are no longer 'live' or the

parties lack a legally cognizable interest in the outcome."

Powell. 395 U.S. at 496. Stated differently, "[a] case is moot

if events have so transpired that the decision will neither

presently affect the parties' rights nor have a more-than-

speculative chance of affecting them in the future."

Transwestern Pipeline Co. v. Federal Energy Regulatory Comm'n..

897 F.2d 570, 575 (D.C. Cir. 1990). See also Association of

Flight Attendants v. Delta Air Lines. 879 F.2d 906, 909 (D.C.

Cir. 1989); Conyers v. Reagan. 765 F.2d 1124, 1127 (D.C. Cir.

1985).
~ 7 “



A decision on plaintiff's claims would not "presently 

affect" its rights or have "a more^than—iipeculative chance of 

affecting them in the future." Unlike a challenge to a committee 

created or used by the government to provide continuing advice, 

see, e.g.. Public Citizen. 491 U.S. 490 (challenge to ABA 

Standing Committee on the Federal Judiciary), here plaintiff 

challenges a group that was established for a limited purpose 

and, having fulfilled its mission, has ceased its operations.® 

This Court simply cannot order meetings to be opened to the 

public because no more meetings by FEMAT are contemplated; nor 

can it order FEMAT's membership to be reconstituted, or a charter 

to be filed, because there is no longer a functioning entity to 

have members or a charter. See Keane v. National Democratic 

Committee. 475 F.2d 1287, 1288 (D.C. Cir. 1973) (challenge to 

refusal to seat delegate to convention became moot once 

convention was over).
Likewise, this court cannot order a now non-existent group 

to prepare minutes of events that have already taken place. See 

National Nutritional Ass'n. v. Califano. 457 F. Supp, 275, 281 

(s.D.N.Y. 1978), aff'd on other grounds. 603 F.2d 327 (2d Cir. 

1979) (in a FACA action "court cannot order into existence

® In Food Chemical News v. Department of Health and Human 
Services. 980 F.2d 1468 (D.C. Cir. 1992), the D.C. Circuit 
acknowledged the problem of mootness in a FACA action when the 
advisory committee in question has completed its work and ceased
to exist. Id. at ____ , n.3. Although the court declined to
dismiss that action as moot, it did so only because there was an 
alleged agency policy governing access to advisory committee 
materials that continued to present a live controversy, id.

- 8 -
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documents which in fact did not exist at the relevant times").

Even if FEMAT did not keep "detailed minutes," as alleged, it is

highly unrealistic to expect the team's members now to prepare

minutes based on their memory of what transpired at and who

attended every meeting they ever had.
Nor can this Court order FEMAT to release its records

pursuant to the FACA after the team no longer exists. With

regard to such records, the FACA provides;

Subject to section 552 of Title 5, United States Code 
[the Freedom of Information Act], the records, reports, 
transcripts, minutes, appendixes, working papers, 
drafts, studies, agenda, or other documents which were 
made available to or prepared for or by each advisory 
committee shall be available for public inspection and 
copying at a single location in the offices of the 
advisory committee or the agency to which the advisory 
committee reports until the advisory committee ceases 
to exist.

5 U.S.C. App. 2, § 10(b) (emphasis added). Thus, once an 

advisory committee ceases to exist, its obligation under the FACA 

to make its records publicly available also ceases. CfFood 

Chem. News. 980 F.2d at 1472 (FACA requires an advisory committee 

to make materials available "before or at the meeting for which 

they were prepared"). Any request for documents under the FACA 

after an advisory committee completes its work must be made to 

the appropriate agency under the Freedom of Information Act, 5 

U.S.C. § 552.’

’ Plaintiff has already filed FOIA requests for the very 
documents it seeks in this action. See Memorandum in Support of 
Plaintiff's Motion for Temporary Restraining Order at 2 n.l.

- 9 -
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Had plaintiff sought relief during the FEMAT's existence, 

when it had full notice and opportunity to do so, this Court 

might have been in a position to afford some measure of relief. 

Plaintiff's choice to wait until the group's disbandment, 

however, has deprived this Court of the ability to provide 

plaintiff with any meaningful remedy. The complaint accordingly 

should be dismissed as moot.

II PLAINTIFF'S REQUEST TO INVALIDATE THE ONGOING ADMINISTRATIVE 
PROCEEDINGS PATENTLY UNREASONABLE AND ENTIRELY
WITHOUT FOUNDATION___________ _______________________________ —
In addition to the relief discussed supra, plaintiff seeks

aA order "[p]ermanently enjoining defendants Espy and Babbitt,

and their agents and employees, from utilizing, evaluating or

considering the FEMAT Report or any recommendation by FEMAT as
the basis for any federal program, policy, regulation or decision

until FEMAT initiates and completes a new advisory process, in
full compliance with FACA . . . Complaint, Request for Relief

^7. Plaintiff will no doubt contend that this action presents a

"live" controversy because of the government's reliance on the

FEMAT Report as a basis for the DSEIS and allege that its injury

can be remedied by an order barring such reliance. Such a

contention would be baseless.
Nothing in FACA supports plaintiff's request for such 

extraordinary relief. Though the statute is silent on what 

relief is appropriate for a violation of its provisions, the 

Government in the Sunshine Act expressly provides that "[n]othing

- 10 “
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in this section authorizes any Federal court having jurisdiction 

solely on the basis of [5 U.S.C. §552b(h)(l)] to set aside, 

enjoin, or invalidate any action (other than an action to close a 

meeting or to without information under this section) taken or 

discussed at any agency meeting out of which the violation of 

this section arose." 5 U.S.C. § 552b(h)(2). There is no reason 

to believe Congress intended for FACA violations to result in 

harsher conseguences than Sunshine Act violations-

Courts in FACA cases have recognized the unreasonableness of 

requiring a group to begin its work anew after it has ceased 

operations- In National Nutritional Foods Ass*n. v. Califano.

603 F.2d 327, 336 (2d Cir. 1979), for example, the plaintiffs 

sought an order enjoining an agency from taking final action 

based on the work of an advisory committee that had allegedly 

been convened without complying with FACA. The court rejected 

that claim, stating:

The question of remedy remains- So far as we are 
aware, no court has held that a violation of FACA would 
invalidate a regulation adopted under otherwise 
appropriate procedures, simply because it stemmed from 
the advisory committee's recommendations, or even that 
pending rulemaking must be aborted and a fresh start 
made. We perceive no sound basis for doing so.
Applicable rulemaking procedures afford amply 
opportunity to correct infirmities resulting from 
improper advisory committee action prior to the 
proposal.

603 F.2d at 336 (emphasis added) (citing Center for Auto Safety 

v. Tiemann. 414 F. Supp. 215, 226 (D.D.C. 1976), remanded on 

other grounds. 580 F.2d 689 (D.C. Cir. 1978)).

- 11 -
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Similarly, in Kaibab Indus., v. Lilian, No. 91-1155 PHX WPC, 

slip op. at 5-6 (D. Ariz. Jan. 29, 1992) (opinion attached), 

[describe].
The same analysis applies here. Plaintiff would effectively 

require defendants to place the "toothpaste back in the tube." 

[more].
Moreover, plaintiff's requested relief would significantly 

interfere with the ongoing administrative and judicial processes 

through which the government is attempting to comply with 

injunctions in pending litigation. As noted, one of the FEMAT’s 

purposes was to assist in the development of a comprehensive 

approach to management of "old growth" forests on federal lands 

in the Pacific Northwest. This approach was necessary, in part, 

because of litigation challenging the government's compliance 

with a variety of environmental statutes and regulations with 

respect to the northern spotted owl, a denizen of those forests.

As a result of this litigation, the government is currently 

subject to the following injunctions:
* Portland Audubon Society v. Babbitt: the district

court enjoined the Bureau of Land Management (BLM) from 
offering or awarding any post-1991 timber sale that would 
log suitable owl habitat or that "may affect" the owl [16 
u.s.c. 1536(a)(2)] until the agency prepares certain 
documentation pursuant to the National Environmental Policy 
Act (NEPA) , 42 U.S.C. 4321 et seq. See Portland- Audubon 
5=;oc'v V. Luian. 795 F. Supp. 1489, 1510 (D. Or. 1992), aff'd 
sub nom. Portland Audubon Soc'y v. Babbitt. Nos. 92-36616, 
92-36617, & 92-36666, 1993 WL 243982 (9th Cir. July 8,
1993)-

* Lane Countv Audubon Society v. Baca: the court
has enjoined BLM from announcing, awarding or conducting any 
commercial timber sales on the land it administers in 
western Oregon pending completion of consultation with the

- 12 -



Fish & Wildlife Service on an owl conservation strategy in 
accordance with the Endangered Species Act. 16 U.S.C. 
1536(a)(2). See J,^ane Countv Audubon Soc’v v. Jamison. Nos. 
91-36019 & 91-36340, Slip op. (9th Cir. May 14, 1992) ,* 
also Lane County Audubon Soc’y v. Jamison, 958 F.2d 290, 
294-95 (9th Cir. 1992).

* Seattle Audubon Society v. Lyons; the court has 
enjoined the Forest Service from auctioning or awarding any 
timber sale that would log suitable owl habitat on any of 17 
national forests within the range of the northern spotted 
owl until the agency revises its regional standards and 
guidelines for management of owl habitat in accordance with 
the process required by NEPA and National Forest Management 
Act C'NFMA'') regulations. 16 U.S.C. 1604; 36 CFR Part 219. 
See Seattle Audubon Soc»v v. Moseley. 798 F. Supp. 1484, 
1493-94 (W.D. Wash. 1992), aff’d sub nom. Seattle Audubon 
SocW V. Esov. Nos. 92-36529 & 36564, 1993 WL 243976 (9th 
Cir. July 8, 1993).
The Seattle Audubon Society litigation contains immediate 

time pressures. The injunction in that case orders the Forest 

Service to prepare a supplemental Environmental Impact Statement 

(SEIS) addressing defects identified in an earlier Environmental 

Impact statement (EIS) pertaining to management guidelines for 

the northern spotted owl. See 798 F. Supp. at 1493. Because the 

Court determined that the swift completion of this task was 

"important to the public", it set an extremely stringent time 

schedule for completion of the National Environmental Policy Act 

process and the issuance of revised guidelines. Seattle Audubon 

society v. Moseley. 798 F. Supp. 1494, 1499 (W.D. Wash. 1992).

As noted, the DSEIS was released in July 1993. Complaint if 

17. According to the Seattle Audubon court's current schedule, 

the public comment period on the DSEIS will end on October 28; 

the final SEIS is to be released by November 29; and a Record of 

Decision documenting adoption of revised owl habitat management

- 13 -
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standards and guidelines is to be issued by December 31, 1993. 

see order on Motion for Modification of Injunction or Extension 

of schedule entered May 14, 1993 and Order on Defendants' Motion 

for Extension of Injunction Compliance Schedule (copy 

attached).*
The options analyzed and presented by FEMAT are integral to 

that strategy. The July DSEIS expressly analyzes the 

environmental impacts of the FEMAT's ten options, and 

) incorporates by reference the team's final report. By asking 

this Court to invalidate FEMAT post hoc and to enjoin the 

secretaries of Agriculture and of the Interior from relying in 

any way on the team's analysis, plaintiff would derail the 

government's efforts to comply with these court orders.
Plaintiff is free to comment on the DSEIS before a final decision 

is made and, in addition, may be entitled to substantive judicial 

review after the final EIS is issued.®

“ Copies of these orders are attached hereto. Although the 
government normally has discretion as to the timing of the 
issuance of an EIS, its decision to pursue a unified strategy for 
the management of all old growth forests within the range of the 
northern spotted owl on federal lands in the Northwest means that 
the Seattle Audubon Society schedule governs its compliance with 
all of these injunctions,

® It is fundamental that agency action is not subject to 
judicial review until it is "final." ^ 5 U.S.C. § 704;
Franklin v. Massachusetts. ___ S. Ct. ___ (1992) (where a report
carries no direct consequences, it is not a final and binding 
determination subject to judicial review under the APA). Because 
there is no right of private enforcement under the FACA, see 
Mulqueeny v. National Comra'n on the Observance of Int'l Women's 
Year. 549 F.2d 1115, 1120 n.l5 (7th Cir. 1977), plaintiff would 
be entitled to relief, if at all, only through the APA.

- 14 -
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Under these circumstances, equity dictates that plaintiff be 

required to pursue the opportunities in the ongoing 

1^]^ administrative process to challenge any deficiencies it perceives 

the FEMAT Report. It is utterly unreasonable for plaintiff to 

have stood by while FEMAT's work was underway and then, after the 

fact, to come into court to invalidate work that the government 

has already relied upon in good faith.

II. ) COUNTS SIX. SEVEN. EIGHT AND NINE ARE NONJUSTICIAmLE

While all of plaintiff's claims are patently moot, there are 

alternative bases for dismissing several of plaintiff's claims. 

Plaintiff lacks standing to bring Counts Six, Seven, Eight and 

Nine and, in addition, Counts Eight and Nine are not justiciable 

because there is no meaningful judicial standard to apply in 

enforcing the FACA provisions on which they are based.

A. Plaintiff Lacks Standing To Bring Counts Six, Seven, 
Eight and Nine _________________ _

The doctrine of standing under Article III of the 

Constitution encompasses a requirement that there be an "injury 

in fact." See, e.g.. Allen v. Wriaht. 468 U.S. 737, 751 (1984); 

Valiev Forge Christian College v. Americans United for Separation 

of Church and State. Inc.. 454 U.S. 464. 472 (1982); Simon v. 

Eastern Kentucky Welfare Rights Pro.. 426 U.S. 26, 38 and 41 

(1976). A plaintiff must show that his injury is "distinct and 

palpable," Allen v. Wright. 468 U.S. at 751, rather than a 

"'generalized grievance[ ] about the conduct of government or the

- 15 -
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allocation of power in the Federal System."'

Pichardeon. 418 U.S. 166, 173 (1974) (quoting F^ast V. Cohen, 392

U.S. 83, 106 (1968)).
Plaintiff's complaints about the establishment and general 

operation of FEMAT -- that is, the absence of specific 

authorization (Count Six), the failure to operate with a detailed 

charter (Count Seven), and the failure to establish a "balanced" 

committee free of "inappropriate" influence from special 

interests (Counts Eight and Nine) -- are far too generalized to 

confer standing. The injury alleged would be "held in common by 

all members of the public." Schlesi_n_cter v. Reservjsts Comm, tfi 

Si-.op bhe War. 418 U.S. 208, 220 (1974). Counts Six, Seven, Eight 

and Nine must be dismissed accordingly.

B, There Are No Standards Susceptible To Judicial
Application To Enforce The "Balanced" Representation 
And The "Special Interest" Provisions Upon Which Counts 
Eight and Nine Are Based____________________________

Plaintiff's allegation that FEMAT was not "fairly balanced" 

and "inappropriately influenced" by a "special interest" (Counts 

Eight and Nine) are not justiciable because Congress has failed 

to provided any meaningful standards for this Court to apply in 

construing them. Si^ Public citizen v. National Advisory Comm., 

885 F.2d 419, 426-30 (D.C. Cir. 1989) (Silberman, J., 

concurring); Public Citizen v. Department of Health and Human 

Serv.. No. 92-0326, slip op. at 20 (D.D.C. May 28, 1992) (Hogan,

- 16 -
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j,).io ^^^ociation of Amerjgan Physicj^ and Smigeons, Inc, v.. 

Clinton. NO. 93-5086, slip op. at 8 n.2 (D.C. Cir. June 22,

1993).
CONCLOSION

For the foregoing reasons, this Court should dismiss this 

action pursuant to Fed. R. Civ. P. 12(b)(---------)•

Respectfully submitted,

FRANK W. HUNGER 
Assistant Attorney General

J. RAMSEY JOHNSON 
United States Attorney

DAVID J. ANDERSON

ELIZABETH A. PUGH 
ROBERT S. WHITMAN 
C. GAIL WALKER
United States Department of justice
civil Division
901 E. St., N.W., Room 910
Washington, D.c. 20530
202-514-1494

August 19, 1993

Attorneys for Defendants

A copy of this opinion is attached hereto.
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Preliminary Statement

FEMAT — the Forest Ecosystem Management Assessment 
Team — was one of three teams of eeien^ifis experts 
<iommtmsi»f>ed in 1992 to aid the President and his
advisors in resolving the longstanding controversy surrounding 
federal management of tl^"old growth” forests of the Pacific
Northwest, ------- ——>
sj3eci««L.._.'"TTMAT issuedTits final report in July 1993 and no—-^ (^^-^noer exists^------- ---------------------------- --------------------------

In June 1993, while FEMAT was still in existence, 
plaintiff sought and was denied access to FEMAT's meetings and 
records. Plaintiff never took legal action at that time to 
gain such access under the Federal Advisory Committee Act 
(”FACA«), 5 U.S.C. s App. 2.

Rather, plaintiffs did not commence this action under 
FACA until August 6 — more than two months after bejjag-adyise^d 
irH-vte. gTTMa»rfmeetings would be closed-;^ft<

( had ceased to existf after thft governmant hat^ an^ sig^llcant^yL aftpT ^tlaint^^f h^ alr«
ir yreljkte(i^iiiq^ktloTf iiv<Jhiqh tbeyywec*^^

lingICOVf 'cone

after FEMAT

V

Although defendants would deny that FEMAT was even an 
"advisory committee" subject to the FACA, the J?ourt_jieed,_np:^ 

^decide that issue at this time, f Because FEMAT no longer 
~e)TIsts, plaintiffs are not entitled to any relief under the 
FACA. FACA expressly states that an advisory committee is only 
obligated to make its records publicly available "until [it] 
ceases to exist." 5 U.S.C. S App. 2, S 10(b). Moreover, the 
D.C. Circuit has recognized that claims under the FACA become 
moot once an advisory committee has completed its work and 
ceased to exists. See Point 1(A), infra.
----------------- Furthermore, even if plaintiff v^re entitled to rais
a claim under the FACA, the complaint must be dismissed becaus 
plaintiffs have sought a form of relief — prohibiting the 
government from using the recommendations and Information 
provided by FEMAT — that the FACA does not make available. 
Indeed, no court has ever restricted the use of the work 
product of a FACA committee on grounds that the committee 
somehow violated faca. See Point-IKA)# -------------- ~

.<r^ePlaintiff's complaint shoul<J^e dismissed at the

,statcd a valid claim for relief.

fIaaO



Preliminary Statement

FEMAT — the Forest Ecosystem Management Assessment 
Team — was one of three teams -of-eelent 1 f Ic expsi ts-r~ 
commissioned in 1993 to aid the President and his
advisors in resolving the longstanding controversy surrounding 
federal management of the "old growth" forests of the Pacific 
Northwest, home of the spotted owl and other endangered 
species. FEMAT issued its final report in July 1993 and no 
longer exists.

In June 1993, while FEMAT was still in existence, 
plaintiff sought and was denied access to FEMAT's meetings and 
records. Plaintiff never took legal action at that time to 
gain such access under the Federal Advisory Committee Act 
("FACA"), 5 U.S.C. § App. 2.

Rather, plaintiffs did not commence this action under 
FACA until August 6 — more than two months after being advised 
that FEMAT's records and meetings would be closed; after FEMAT 
had ceased to exist; after the government had already relied on 
FEMAT's report; and, significantly, after plaintiff had already 
comm^ced other related litigation in which they were not 
entrtled~l:o discovery concerning the substance of FEMAT's 
report. '

Although defendants would deny that FEMAT was even an 
"advisory committee" subject to the FACA, the Court need not 
decide that issue at this time. Because FEMAT no longer 
exists, plaintiffs are not entitled to any relief under the 
FACA. FACA expressly states that an advisory committee is only 
obligated to make its records publicly available "until [it] 
ceases to exist." 5 U.S.C. I App. 2, § 10(b). Moreover, the 
D.C. Circuit has recognized that claims under the FACA become 
moot once an advisory committee has completed its work and 
ceased to exists. See Point 1(A), infra.

Furthermore, even if plaintiff were entitled to raise 
a claim under the FACA, the complaint must be dismissed because 
plaintiffs have sought a form of relief — prohibiting the 
government from using the recommendations and information 
provided by FEMAT — that the FACA does not make available. 
Indeed, no court has ever restricted the use of the work 
product of a FACA committee on grounds that the committee 
somehow violated FACA. See Point 11(A), infra.

Plaintiff's complaint shoulcJ^e dismissed at the 
outset. The issues compelling dismissal are issues of law as 
to which no discovery is necessary. Plaintiff's request for

stated a valid claim for relief.
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statutory Background

This seotlen should aaks only tvo points. Vlrst, 
that 7ACA la, by its terns only suppoaaed to apply while the 
ooBuiiittee is still In existence. Second, that FACA Includes no 
provisions contemplating the type of relief that plaintiffs 
seek. That Is, we should list that types of relief that the 
statute offers, and point out that the statute does not Include 
any provision giving the oourt authority to restrlot the 
Bxeoutlve Branch's use of the oonnlttes's work product.

Factual Background

The section on >*thls litigation'* should be used to 
emphasise that plaintiffs brought other litigation concerning 
the substance of governm^t policy on "the—spotted"owl forests; 
that plaintiffs were not entitled to discovery In those oases 
of the documents that gave rise to that policy; and that 
plaintiffs appear to be using this litigation as a means to 
obtain discovery to which they wore not otherwise entitled.
How else explain the timing of this suit?

ARGUMENT

Plaintiff waited until over two months after they 
were denied access to FEMAT's meetings and records — and until 
after FEMAT had ceased to operate or exist — to commence this 
litigation. Plaintiff's claims under the FACA must be 
dismissed because the FACA provides no right to relief once an 
advisory committee has ceased to exist.

Moreover, even if plaintiff were entitled to relief 
under the FACA, the FACA claims must still be denied because 
plaintiff has sought a form of relief — restricting the use of 
FEMAT's report -- that FACA does not provide.

A. Plaintiff cannot state a claim under 
FACA because FEMAT no longer exists.

The FACA by its terms provides access to records of 
an advisory committee only while the committee is in operation. 
Section 10(b) of the act expressly sets forth that an adivsory 
committee is only obligated to make its records publicly 
available "until [it] ceases to exist. 5 U.S.C. App. 2 S 
10(b).

Here, where FEMAT no longer exists — and where 
plaintiff waited to commence this action until over two months 
aft^ it had originally sought access to FEMAT's meetings and 
r^^oc^s — FACA affords no relief.

■
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Indeed, the D.C. Circuit has recognized that in these 
circumstances, plaintiff's claims are properly considered moot. 
In Food Chemical News v. Department of Health and Human 
Services. 980 F.2d 1468 (D.C. Cir. 1993), the Court of Appeals 
noted that the mootness problems arise whenever an advisory 
committee has completed its work and ceased to exist. As the 
Court stated:

[block quote footnote 3].*

The mootness of plaintiff's FACA claim eliminates 
this Court's jurisdiction over plaintiff's claims. [String 
cites]. FEMAT was established for a limited purposes and, 
having fulfilled its mission, has ceased its operations. The 
court cannot order FEMAT to open meetings that have already 
occurred; the Court cannot order FEMAT to prepare minutes of 
meetings after the fact; and the Court, by FACA's own terms, 
cannot require FEMAT, which no longer is in operation or 
existence, to produce documents it used at an earlier time.

For this reason alone, plaintiff's complaint should 
be dismissed.

B. Plaintiff's are not entitled to the 
type of relief they seek.

Plaintiff, purportedly relying_pn FACA, has asked this Court to interfere with ongoing^^rajemakinq proceedirgg) and 
to enjoin the Departments of Agriculture and the Interior trom 
"utilizing, evaluating or considering" the FEMAT Report as the 
basis for any federal program until FEMAT reconvenes and holds 
meetings in compliance with the FACA." Complaint S 7.

There simply no grounds in the FACA for enjoining 
use of an advisory committee's report even if FACA violations 
occurred when the committee was in existence. The decision of 
the Second Circuit in National Nutritional Foods Association v. 
CalifanOf 603 F.2d 327 (2d Cir. 1979) is precisely on point.
In that case, the plaintiff sought an order enjoining an agency 
from taking final agency action based on the work of a group 
which had convened without complying with the FACA. The Second 
Circuit dismissed the claim, explaining:

The question of remedy remains. So far as we 
are aware, no court has held that a violation 
of FACA would Invalidate a reulatlon adopted 
under otherwise appropriate procedures, simply

The court in Food Chemical News did not dismiss that 
particular action as moot because in that case, unlike here, a 
live controversy continued to exist with respect to an agency 
policy governing access to advisory committee materials. No 
such live controversy continues to exist in this action.



because it stesmed from the advisory 
committee's recommendations, or even that 
pending rulemaking must be aborted and a fresh 
start made.. We perceive no sound basis for 
doing so. Applicable rulemaking procedures 
afford ample opportunity to correct 
infirmities resulting from improper advisory 
commitee action prior to the proposal.

603 F.2d at 336. The decision of the District Court in 
Kaibab Industries v. Lu1an. C.A. No. 91-1155 PHX WPC, slip 
op. at 5-6 (D. Ariz. Jan. 29, 1992) (opinion attached), 
reached the same conclusion.

Here, as in National Nutritional Foods Assoc, and 
Kaibab. plaintiff is free to comment on the DSEIS before a 
final decision is made and, in addition, will be entitled to 
substantive review after the final EIS is issued. FACA, 
however, affords plaintiff no right to interfere with the 
rulemaking process. And plaintiff should not be accorded the 
opportunity to circumvent that process or the relevant public 
comment procedures simply by commencing litigation under the 
FACA — particularly when plaintiff has commenced its FACA 
litigation only after failing to obtain discovery in 
litigation commenced to challenge the rulemaking itself

[I would leave out the discussion 13-15

seem'
pending 1;

Conclusion
For the forwgoing reasons, defendants respectfully 

request that the Court dismiss plaintiff's claims.

* There is, moreover, no right of private enforcement under 
the FACA. See Mulaueenv v. National Commission on the 
Observance of International Women's Year# 549 F.2d 1115, 1120 
n. 15 (7th Cir. 1977).
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attached. Judge Jackson's chambers said the judge will discuss 
it with us Thursday afternoon. Please give roe a call to discuss.
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UNITED CTATEC DiCTniCT COUHT 
FOR THB DISTRICT OF COLUMBIA

Civil Np, 93-1621 TPJ

)
northwest forest resource council, )

)

Plaintiff, )
)

V8. )
)

MIKE ESPY, in his official )
capacity as Secratary of )
Agriculture; et al*, )

Defendants, )
__ ____________ ____ )

PLAINTIFF'S MOTION FOR TEMPORARY RBSTRAlNINO ORDER 

Pursuant to Rules 65(b) and 34 of the Federal Rules of Civil 
Procedure, plaintiff Northwest Forest Resource Council tooves for a 

temporary restraining order directing defendants to preserve, and 

to assure the availability in this litigation of, all documents 

prepared by, used by or relied upon by defendant Forest Ecosystem 

Management Assessment Team (TEMAT*’) or any member thereof or any 

expert Or consultant working with or for PEMAT, including all 

electronic mail communications generated, received or read by any 

such person.
This motion is based upon the record herein and the Memorandum 

in Support of Plaintiff's Motion for Temporary ^Restraining Order

- 1 -
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filed herewith.

• Dated this l?th day of August, .1993.

r. uo
5032489085 P.02

•£R GAT£S
C. RUT21CK

PRESTON THORGRIMSON SHI 
& ELLIS 

3200 U.8. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3688 
(503) 228-3200

WILLIAK GRAY SCHAFFER,
D.C. Bar f 64261 

STANLEY M, SORljlSOM,'
D.C. Bar # 381642 

PRESTON GATES ELLIS t 
ROUVELAS HBSDS 

Suite 500
1735 New York Avenue N.W. 
Kaehington, D.C, 20006-4759 
(202) 628-1700
Attorneys for Plaintiff NORTHWEST 

FOREST RESOURCE COUNCIL

! I
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DraTBD STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

NORTHWEST FOREST RESOURCE COUNCIL,
Plaintiff,

va.
HIKE ESPY, In his official 
oapaoity as Saoratary of 
A^iculturo, at al.,

Defendants.

Civil No. 93-1621 TPJ

MEMORANDUM IN SUPPORT OF PLAINTIFF'S MOTION 
FOR TEMPORARY RB8TRA1MINO ORDSR

iBtroduotion
Plaintiff Northwest Forest Resource Council oeeks a temporary 

restraining order directing defendant* to preserve, and to assure 

the availability in this litigation of, all documents prepared by,
used by or relied upon by defendant Forest Ecosystem Management

■!

Assessment Team ("FEMAT") or any member thereof or any expert or 

consultant working with or for FEMAT, Including all electronio mail 
communications generated, received or read by any such person. A 

temporary restraining order is essential to preserve critical 
documents, and to maintain the status quo until this lawsuit is 

resolved.
)

THE COURT SHOULD ISSUE A TEMPORARY RZSTRAXMINO ORDSR 70 
ASSURE THAT IMPORTANT eOYERNHENT RECORDS SOUGHT BY 
PLAINTIFF IN THIS CASS ARB PRESSRVED VEZLE TfiBiLITZGATZOK 
IS PENDZHG

I
Unless the court lesues a temporary restraining order, the

- 1 -
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1

doounonts plaintiff eaeks in this action may bs destroyed by 

defendants inadvertently if not Intentionally. Tbs D.C. Circuit's
decision in Armstrong v, Executive Office of the President, __P.2d
__, 1993 U.S. App. Lexis 20527 (August 13, 1993) highlights that
the Administration has no effective policy In place for - the 

preservation of essential federal records including electronic mail 
' communications. XTnless the court issues an immediate order to the 

defendants, particularly defendant Espy, who apparently has custody 

of at least some FEMAT records at the jpresent time, to preserve all
I ’

such records including eleotrcnie mail eenuiunieatiens, and to 

assure that they will be available to plaintiffs as regulred by lav 

at or before the conclusion of this litigation, plaintiff will be 

permanently and irreparably damaged by the loss of these invaluable 

records.*
The Armstrong decision by the D.C. Circuit clearly highlights 

glaring legal deficiencies in current Administration recordkeeping

* The Administration has been no more forthcoming in cpmplying 
with the Freedom of Information Act ('•FOIA'*), 5 U.8.C. $ 552, than 
it has with PACA. On July 2l plaintiff transmitted PolA requests 
for PEMAT documents to defendants Espy, Babbitt, Thomas and PEMAT 
as veil as the U.S. Forest Service and Bureau of Land Management 
(ttBUf") offices in Portland. Sea Exhibit AA (request to Thomas), 
Defendant Babbitt maintained he has no such doconents in 
Washington, D.C. (Exhibit BB), and referred the request to the BLM 
office in Oregon. That office reported that It had no such 
doounents and referred the request to the Forest Service. (Exhibit 
CC). The Forest Service in Washington, D.C. maintained that it had 
no such documents (Exhibit DD) and raferred the request to the 
Forest Service in Portland. That office referred the request for 
response by someone at an “Interagency Supplemental Environmental 
Impact Statement (SEIS) Team," (Exhibit EE), without acknowledging 
whether that group has any FEMAT documents, the person identified 
as the contact for that group was unavailable on vacation. FEMAT 
itself never responded to the POIA request. Mo substantive 
response to th© POIA request has yet been given, and no documents 
provided.

- 2 -
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prActlotts for •loctronic nail conmunications. Tbis Court has the 

power to assure that the defendants' reoprdHaepin^ practices in 

this case do not suffer fron the sane inadequacies as In ilrastr'on^.
Obtaining FEHhT's records, as pemltted by the Federal 

Advisory Connittee Act ("PACA"), 5 U.S.C. App. 2, is one of the 

major objects of this action. 5ee Complaint, Prayer For Relief, 

SI 2(d), S, 6. As the court held in Armstrong, "electronic 

communications systems can create, and have loreated, documents that
I

constitute federal records . , , id., 1993 LEXIS 20527 *23.
Electronic vail conmunioatlons among members of PEMAT may be among 

the most Important and Illuminating documents in revealing factual 
errors, flaws in scientific analysis or bias among femat members. 
As the court observed of the electronic mail communications at 

Issue in Armstrong, "We note that the substantive importance of 

these documents is demonstrated by the frequency with which they 

have been used In recent years (for investigations and 

prosecutions]." Id. at *27 n,7. The loss of FEMAT's documents, 
Including electronic mall communications, through inadvertence or 

otherwise, would Irreparably deprive plaintiff of its rights under 

PACA to obtain and review these Important materials. t
Coneluslon |

The court should grant plaintiff's motion for a teiuporaory

- 3 “
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restraining order and should order defendants to preserve, and to 

assure the availability in this litigation of, all documents 

prepared by, used by or relied upon by defendant fkmat or any 

member thereof or any expert or consultant working with or for 

FEHhT, including all electronic mall communications generated, 

received or read by any euch person.
Dated this 17th day of August, p93.»t./ f993.\mv-P

mark C. RUTiICK 
PRESTON THORGRIMSON BUlDLm GATES 

ft ELLIS
3200 0,5. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204-3680 
(503) 228-3200

WILLIAM GRAY;SCHAFFER,
D.C. Bar F 64261 

STANLEY M. GpRINSON,D.C. Bar # 381642 
PRESTON GATES ELLIS &

ROUVELAS MEEDS 
Suite 500 f 
1733 Hew York Avenue,N.W, 
Washington, D.C. 20006-4759 
(202) 628-1700
Attorneys for Plaintiff NORTHWEST 

forest RFSQ0RCE COUNCIL
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

Civil Ho. 93-1621 Tig^

NORTHWEST FOREST RESOURCE COUNCIL, )
Plaintiff, j 

)
V8. )

HIKE ESPY, in bis official )
capacity as Secretary of )
A^lculttire, et al., )

)
Defendants. )

----—--------------------------------------------- ------ )
I

ORDER QAAMTltra TSMPORART RBSTRAINIB3 ORDER [PROPOSED] 
Plaintiff Northwest Forest Resource Council having moved for 

a temporary restraining order, and defendants having responded 

thereto, and upon consideration by the ogui^t, it is hereby 
ORDERED that; ’

Defendants shall preserve, and assure the availability in this 

litigation of,, all documents prepared by, used by or relied upon by 

defendant Forest Keosystem Management Assessment Team ("FEMAT”) or 

any member thereof or any expert or oonsultant working with or for 

FEMAT, including all electronic mail ctJmtvunications generated, 
received or read by any such person.

Dated this ___ day of August, 1993.

Thomas Penfield Jackson 
U.S. District Judge

- 1 -
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To: Todd Campbell 
From; Dave Anderson

are drafts of a motion to dismiss and opposition to 
motion for expedited discovery. An opposition to

Wp is transmitted shortly.
We have some concerns that there has not been adequate time to

dismissal arguments. In our discussions of the 
past few days among ourselves and with our Appellate

reframed some of the points we had discussed 
and others have been dropped out. A major reservation about 
filing this now is that we cannot really include what may be our 

argument; that FEMAT was set up merely to provide technical 
support by making_scientifm assessments of the available ^ 
oprions. That will require factual development, and possiblyIf time were not an iLue, 
we would wait a bit and file in the alternative for dismissal and 
summary judgment, with the latter supported by declarations. Our

f^^t we may want to revisit the question of 
whether to file the naked motion to" aismiss before the hearinq

or simply tell the judge at that time that we think the 
case IS subject to a dispositive motion and that we will be
5k Please let us have your
thoughts after you have looked over the drafts and have had a 
chance to consult with Steve, et al. Thanks.
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DRAFT 8/18

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

northwest forest resource COUNCIL,
Plaintiff,

V.

MIKE ESPY, in his official capacity 
as Secretary of Agriculture, U.S. 
Department of Agriculture, BRUCE 
babbitt, in his official capacity

Civil Action No. 
93-1621 (TPJ)

as Secretary of Interior, U.S, Depart- ) 
inent of the Interior, DR. JACK WARD ) 
THOMAS, in his official capacity as ) 
Chairman, Forest Ecosystem Management ) 
Assessment Team, and FOREST ECOSYSTEM ) 
management ASSESSMENT TEAM, )

Defendants. )
------------------------------------------- -------------------------------------------)

MEMORANDUM IN SUPPORT OF 
DEFENDANTS^ MOTION TO DISMISS

PRELIMINARY STATEMENT
Plaintiff brings this action under the Federal Advisory 

Committee Act ("FACA"), 5 U.S.C. § App. 2, belatedly alleging 

that the work of the Forest Ecosystem Management Assessment Team 

("FEMAT") was done in violation of the operational and procedural 

requirements of that Act. FEMAT, which issued its final report 

in July 1993 and no longer exists, was one of three teams —*
Scientific expert ^^misslofi^ to aid the President and his 

advisors in resolving the longstanding controversy surrounding 

federal management of the "old growth” forests of the Pacific 

Northwest, home of the^spotted owl and other endangered species.
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Defendants deny that FEMAT was an "advlBory committee- 

subject to the strictures of the FACA.' However, the court need 

not decide this issue to resolve this action. Even assuming 

FEMAT was an "advisory committee," plaintiff's claims must be 

dismissed as moot or otherwise nonjusticiable. FEMAT is no 

longer in existence and there is no relief available to 

plaintiffs at this point in the proceedings, [elaborate] ^

gTATUTORY BACKGROtlMn

congress enacted the FACA in 1972 to control the growth and 

operation of the "numerous committees, boards, commissions, 

councils, and similar groups which have been established to 

advise officers and agencies in the executive branch of the 

Federal Government." 5 U.S.c. App. 2, § 2(a). In particular 

Congress wanted "to ensure that new advisory committees be 

established only when essential and that their number be 

minimized; that they be terminated when they have outlived their 

usefulness; that their creation, operation, and duration be 

subject to uniform standards and procedures; that Congress and 

the public remain apprised of their existence, activities, and 

cost; and that their work be exclusively advisory in nature." 

Pvi)3lic Citizen v. United States Deo't of Justice, 491 u.S. 440, 

446 (1989). See also 5 U.S.C. App. 2, § 2(b)((1)-(6);

^ mention TRO and motion to expedite discovery

- 2 •
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Assoclation.o^ Ameyic^ Physicians and Surgeoncy. Tnc. v.

C.A. No. 93-5086 (D.C. cir. June 22, 1993) (copy attached).

To obtain these objectives, the FACA places a number of 

restrictions on advisory committees. Every committee must file a 

charter setting forth specified information on its objectives, 

duration, expected costs, and other matters before it meets or 

takes any action and give advance notice of its meetings in the 

Federal Register. Id, at §§ 9(c), 10(a)(2). An advisory 

committee's meetings must be open to the public, id. at 

S 10(a)(1), and "(ijnterested persons shall be permitted to 

attend, appear before, or file statements . . . subject to . . . 

reasonable rules or regulations, i^ at § 10(a)(3), unless a 

determination is made to close the meeting in accordance with the 

Government in the Sunshine Act, 5 U.S.C. § 552b(c). at

§ 10(d). In addition, an advisory committee is required to keep 

•'[d]etailed minutes" of each meeting, § 10(c) and, until the 

committee ceases to exist and subject to the Freedom of 

Information Act, make available for public inspection and copying 

"the records, reports, transcripts, minutes, appendixes, working 

papers, drafts, studies, agenda, or other documents which were 

made available to or prepared for or by [the] advisory committee 

. . . S 10(b).

The FACA also imposes a number of requirements on federal 

officials regarding the creation and use of advisory committees.

Of these requirements, the ones at issue here are the requirement 

that an advisory committee be specifically authorized either by

- 3 -
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statute or the President, or be determined, as a matter of formal 

record, by an agency head to be in the public interest, 5 U.S.C. 

App. 2, S 9(a); the requirement that an advisory committee be 

'fairly balanced in terms of the points of view represented and 

the functions to be performed," Id^ at § 5(b)(2); and the 

requirement that precautions be taken to assure that an advisory 

committee is not "inappropriately influenced by . . . any special 

interest," id^ at S 5(b)(3).

For the purposes of the FACA, an "advisory committee" is 

defined as:

[a]ny committee, board, commission, council, 
conference, panel, task force, or other similar group 
or any subcommittee or other subgroup thereof . . 
which IS -•

(A) established by statute or reorganization 
plan, or

(B) established or utilized by the President
or '

(C) established or utilized by one or more 
agencies,

in the interest of obtaining advice or recommendations 
for the President or one or more agencies or officers 
of the Federal Government ....

Id^ at S 3(2). Explicitly excepted from this definition is "any

committee which is composed wholly of full-time officers or

employees of the Federal Government." id. at § 3(2(C)(iii).

- 4 -
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FACTUAL BACKGROUVp^

A• IDie—Forest—Ecosystem Management Assessment Team

In order to end the “litigation gridlock” and facilitate a 

resolution of the controversy over federal forest management 

policy, President Clinton, vice President Gore, Secretary Espy, 

Secretary Babbitt and other government officials held a Forest 

Conference in Portland, Oregon, on April 2, 1993. Complaint 

9, 13. After this conference, FEMAT was one of "teams''

established by the Forest Conference Executive Committee to 

Identify management options for resolving the controversy;* its 

mission was to take an "ecosystem" approach to forest management 

and "identify management alternatives that attain the greatest 

economic and social contribution from the forests of the 

[Northwest] and meet the requirements of the applicable laws and 

regulations . . , . Complaint, 14, 15.

On July 1, 1993/ President Clinton announced his Forest Plan 

for a Sustainable Economy and a Sustainable Environment based on 

the work of FEMAT. Complaint, f 16. On July 16, 1993, the 

Forest Service Released a Draft Supplemental Environmental Impact

L /l/|
^ For the purposes of this motion, the factual allegations

of the complaint which are germane to this motion are taken as
V1TX10 •

* The Forest Conference Executive Committee was comprised 
of representatives from the Departments of Agriculture, Interior, 
Labor and Commerce, the Office Environmental Policy, the Office 
of Science and Technology, the National Economic Council, the 
Council of Economic Advisors and the Office of Management and 
Budget. Complaint, f 15. “

- 5 -
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statement rosEIS-)* which presented the forest management 

options developed by FEMAT as alternatives. Complaint, J 17.

The Report prepared by FEMAT, entitled Forest 

Manaqement_L_An Ecological. Economic and Social Asse.ci^n„»r^i- and 

comprising over l,000 pages, was released to the public along 

with the DSEIS. Complaint, 5 18.

Plaintiff was not allowed to observe any of FEMAT's meetings 

or to see any documents, drafts, minutes or transcripts of FEMAT 

other than the final FEMAT Report. Complaint, ^ 21. Responding 

to an inquiry from plaintiff, the Chairman of FEMAT, defendant 

Dr. Jack Ward Thomas, notified plaintiff by letter dated May 24, 

1993, that its members would not be allowed "to observe [FEMAT'sj

day to day operations" or to see any FEMAT records. Complaint, 5 

21.

®* This Litigation

On August 6, more than two months after being advised that 

FEMAT's meetings and records would not be open to it, and only 

after FEMAT had ceased to exist and the government had already 

relied on the FEMAT Report in drafting the DSEIS, plaintiff filed 

the instant action complaining of various FACA violations.

Specifically, plaintiff complains that FEMAT did not make 

its meetings open to the public (Count One) ; that FEMAT did not 

publish notice of its meetings in the Federal Register (Count

^ The full name of the DSEIS was the "Draft Supplemental 
Environmental Impact Statement on Management of Habitat for Late and Old-Growth Related Spiciee Within ttfR^nge o? 
the Northern Spotted Owl." Complaint, J 17. ^

• 6 -



AUG-18-93 WED 11:30 ^ dcd aJUfsuj'M'
i'. Ub

Two); that FEMAT did not allow plaintiff to attend, appear 

before, or file statements with it (Count Three); that FEMAT did 

not make its records available for public inspection (Count 

Four); that FEMAT did not keep detailed minutes (Count Five); 

that FEMAT was established without specific authorization or 

determination that its establishment was in the public interest 

(Count Six); that FEMAT failed to file a detailed charter (Count 

Seven); that FEMAT was not "fairly balanced" (Count Eight); and, 

finally, that FEMAT was "inappropriately influenced" by a special
interest group, namely wildlife biologists and ecologists (Count 

Nine).

As relief, plaintiff first seeks a declaration that FEMAT 

was an advisory committee subject to FACA requirements and that 

FACA was violated in all the ways alleged. Complaint, Prayer for 

Relief, 1-3. in addition, plaintiff seeks an order enjoining 

FEMAT from conducting any meeting in violation of the FACA, id^ 

at 5 4; an order requiring defendants to produce all its records 

within five working days "irrespective of whether any such 

document otherwise is or could be exempt from disclosure under 

[certain provisions of the Freedom of Information Act)," id. at ^ 

5; and an order requiring FEMAT to prepare and deliver "detailed 

minutes" of every meeting FEMAT held, at 1[ 6. Finally, 

plaintiff seeks an order enjoining the Departments of Agriculture 

and interior from "utilizing, evaluating or considering" the 

FEMAT Report as the basis for any federal program until FEMAT

- 7 -
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reconvenes and holds meetings in compliance with the FACA. id.

at t 7.

ARGUMENT ./X

Federal courts lack jurisdiction over a case that is or has 

become moot. Defunis v. Odeaaard. 416 U.S. 312, 316-17 (1974); 

pow^ V. McCormack, 395 U.S, 486, 896 n.7 (1969). A case is 

moot if "neither party has a legally cognizable interest in the 

final determination of the underlying questions of fact and law." 

County of Los Angejes v, Davis, 440 U.S. 625, 631 (1979). stated 

differently, "(a) case is moot if events have so transpired that 

the decision will neither presently affect the parties' rights 

nor have a more-than-speculative chance of affecting them in the 

future." Transwestern Pipeline Co. v. F.E.R.C.. 897 P.2d 750,

575 (D.C. Cir. 1990). ^ee also Association of Flight Attendants 

v..Delta Air Line.s, 879 F.2d 906, 909 (D.C. Cir. 1989); Convers 

v. peagan, 765 F,2d 1124, 1127 (D.C. Cir. 1985).

Because FEMAT has issued its final report and no longer 

exists, plaintiff's claims are moot because any FACA violations 

that may have occurred have already taken place and cannot be 

remedied at this stage of proceedings; a decision on those claims 

would not "presently affect" plaintiff's rights or have "a more- 

than-speculative chance of affecting them in the future." There 

is no live controversy over whether FEMAT is required to follow 

FACA's operational and procedural requirements because that group 

no longer exists. Unlike a committee created or used by the 

government to provide continuing advice, see. e.a.. [abA

- 8 -
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conunittee case), FEMAT wag established for a limited purpose and, 

having fulfilled its mission, has ceased its operations. The 

court simply cannot order meetings to be opened to the public 

because no more meetings are contemplated, nor can it order 

FEMAT's membership to be reconstituted, or a charter to be filed, 

because there is no longer a team. Likewise, the court cannot 

order a non-existent group to prepare minutes of events that have 

already taken place.* Cf. Keane v. Democratic National

Committee, 473 F.2d 213, ___ (D.C. Cir. 1972) (challenge to

refusal to seat delegate to convention became moot once 

convention was over) . -3.^^
Nor can the Court order an(€^sory committ^to release its 

records pursuant to the FACA after it no longer exists. Under 

the FACA, an advisory committee is only obligated to make its 

records publicly available "until [it) ceases to exist." 5 

U.S.C. App. 2, § 10(b). Cf^ Food Chemical News v. Department of 

.Health and. Human Services. 980 F.2d 1468, 1472 (D.C. Cir. 1993) 

(FACA requires an advisory committee to make available all 

materials it does not in good faith believe are exempt from

ir, FEMAT did not keep "detailed minutes," itis highly unrealistic to expect FEMAT's members to now prepare

report of more than 1,000 pages within a very short period of 
time (approximately three months from the date it was 
established) in order for the Clinton Administration to comply 
with a court deadline in another case to which plaintiff is 
already a party, s^ discussion supra; it is highly unlikelv that 

EMAT's members, in hindsight, could recall when every meeting
was present at each meeting, or the precise topics and materials that were considered at each meeting. ^

, ^ -
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disclosure, regardless of whether a FOIA request has been filed, 

"before or at the meeting for which they were prepared"). Once a 

committee ceases to exist, a claim under the FACA for documents 

becomes moot and a request to the appropriate agency under the 

Freedom of Information Act, 5 U.S.C. 552, is the only way to gain

access to those records. [cite GSA rega about docs maintained 

by agency]

Chemical News v. Department of Health and Himan 

Services, supra, the D.C. circuit acknowledged the problem of 

mootness in an action under the FACA when the advisory committee 

in question has completed its work and ceased to exist. 980 F.2d 

at n. 3. The court declined to dismiss that particular action as 

moot, but only because there was an alleged agency policy 

governing access to advisory committee materials which continued 

to present a live controversy. id.

That the government has preliminarily relied on the FEMAT 

Report in pending administrative procedures does not create a 

"live" controversy. That preliminary reliance does not 

constitute "final" agency action subject to this Court's review.

5 U.S.C. S 704."^ gee Franklin V. , ___  y.S.

(1992) (slip op at 9] (where a report carries no direct

tvio tight of private enforcement directly under
!f L ' National Commission on the observano^
Cir' 1115, 1120 n. 15 T7th-----

plaintiff has any remedy in this case, it can be 
basedonly on the Administrative Procedures Act, 5 U.S.C. §§ 701

- 10 -
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1
consequences, it is not a final and bindi ig determination subject 

to judicial review under the APA).

Moreover, even it if did, there is n> -sound basis" under 

the FACA for a court to interfere with (ongoing rulemaking )^ven if 

FACA violations have in fact occurred.* National Nutritional 

Foods Assoc, v. Callfano, 603 F.2d 327 (2d cir. 1979); Kaibab 

Indvstries, v. T.ujan, C.A. No. 91-1155 PHX WPC, slip op. at 5-6 

(D. Ariz. Jan. 29, 1992) (opinion attached). On this point, 

National Nutr4.tional Foods Assoc, and Kaibab are remarkably 

similar to the instant action in that the plaintiff in both cases 

sought an order enjoining an agency from taking final agency 

action in reliance upon the work of a group which had convened 

without complying with the FACA. ^ NatlonaJ_Nutrrtioiial_Foq^ 

Asso^ 603 F.2d at 336; Kaibab, slip op. at 5-6. Both courts

found the requested relief unwarranted. Id^ The Second Circuit 

explained:

The question of remedy remains. So far as we are 
aware, no court has held that a violation of FACA would 
invalidate a regulation adopted under otherwise 
appropriate procedures, simply because it stemmed from 
the advisory committee's recommendations, oreventhat 
pending rulemaking must be aborted and a fresh —

We perceive no sound basis for doing so. 
Applicable rulemaking procedures afford amply

Though the FACA is silent on what relief is appropriate
Provisions, the Sunshine Act expressly

section) taken or discussed at any agency mating out o( which the violation of this section
f 552b(h)(2). There is no reason to believe Congress 

intended for the FACA to be treated any differently.

- 11 -
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opportunity to correct infirmities resulting from 
improper advisory committee action prior to the 
proposal.

603 F.2d at 336 (emphasis added) (citing Center of Auto Safety v. 

Tiemajm, 414 F. Supp. 215, 226 (D.D.C. 1976), remanded on other 

grounds, 580 F.2d 689 (D.C. Cir. 1978)). As in National 

Nutritional... Foods Assoc, and Kaibab. plaintiff is free to comment 

on the DSEIS before a final decision is made and, in addition, 

will be entitled to substantive review after the final EIS is 

issued. Plaintiff's effort to circumvent that process by 

('•^'requiring pending rulemaking to be aborted^s entirely 

unreasonable.
A disruption of the administrative process in question here 

would be particularly unreasonable given the absence of any FACA 

challenge to FEMAT by plaintiff while FEl^T was in existence. 

Plaintiff was put on notice by the May 24 letter from FemaT's 

Chairman that FEMAT's meetings would be closed and that its 

minutes, working papers, and other documents would not be made 

available. Although this is the event that allegedly "injured"

plaintiff, 3^ Complaint at ^ ___, plaintiff took no action until

the instant suit on August 6 — more than two months 

later. Having taken a "wait, and see" approach, it is only 

reasonable to require plaintiff to resort to his opportunities in 

the ongoing administrative process to point out any fallacies it 

perceives in FEMAT's Report.

Plaintiff's delay is all the more troubling because the 

relief it seeks -- nothing less than the invalidation of FEMAT

- 12 -
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and all of its efforts — would significantly interfere with the 

government's ability to comply with court orders in pending 

litigation in the Western District of Washington and the District 

of Oregon. As noted, one of the FEMAT's purposes was to assist 

in the development of a^^sjjagie' approach to management of federal 

forest lands in the Pacific Northwest. This approach was 

necessary, in part, because of litigation challenging the 

government's compliance with a variety of environmental statutes 

and regulations.

As a result of this litigation, the government is currently 

subject to the following injunctions:

* . Portland Audubon Society v. BabbiFt- the district
court enjoined the Bureau of Land Management (BLM) from 
offering or awarding any post-1991 timber sale^at [would 
log suitable owl habitat or may affect the owl until
the agency prepares certain documentation pursuant to the 
National Environmental Policy Act, [cite!. See Portland 
Audubon Soc'v v. Luian. 795 F. Supp. 1489, 1510 7d. Or.
1552), aff'd sub nom. Portland Audubon Soc'v v. Babbitt 
Nos. 92-36616, 92-36617, & 92-36666, 1993 WL 243982 (9th 
Cir. July 8, 1993). '

* Lane County Audubon Society v. Baca: the court
has enjoined BLM from announcing, awarding or conducting anv 
commercial timber sales on the land it administers in 
western Oregon pending completion of consultation with the 
Fish & Wildlife Service on an owl conservation strategy in 
accordance with the Endangered Species Act, fcitel. See 
Lane_County Audubon Soc'y v. Jamison. Nos. 91-36019 -36340, Slip op. (9th Cir! May 14, 1942); see also f.aL
County Audubon Soc'v v. Jamison, 958 F.2d 290. 294-95 [9th 
Cir. 1992). '

. .* .Seattle Audubon Society v. Lyor^; the court has 
enjoined the Forest Service from auctioning or awarding any 
timber sale [that would log suitable owl habitat ???] on anv 
of 17 national forests within the range of the northern 
spotted owl until the agency revises its regional standards 
and guidelines for management of owl habitat in accordance 
with the process required by NEPA and National Forest 
Management Act ("NFMA") regulations. ^ Seattle Auduhcn

- 13 -
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gOC^y_v. Moseley, 798 F. Supp. 1484, 1493-94 (W.D. Wash. 
1992), affM sub now. Seattle Audubon Soc'v v, Espv. Nos 
92-36529 & 36564, 1993 WL 243976 (9th Cir. July 8, 1993).

The Seattle Audobon Society litigation contains the most

immediate time pressures. Although, in accordance with the

injunction, the Forest Service completed an Environmental Impact

Statement (EIS) in January 1992, the court also ordered the

agency to prepare a supplemental EIS (SEIS) addressing issues

^P^rtaining to the northern spotted owl. See 798 F. Supp. at
‘ A draft SEIS (DSEIS)'^as released in July 1993. (cite

complaint]. According to the court's current schedule, there is

a public comment period on the DSEIS ends on October 28; the

final SEIS is to be released by November 29; and a Record of

Decision documenting adoption of revised owl habitat management

standards and guidelines is to be issued by December 31, 1993,

Although the government normally has discretion as to the

timing of the issuance of an EIS, its decision to pursue a

unified strategy for the management of all federal lands means

that the rigid Seattle Audobon Society schedule governs its

compliance with all of these injunctions. Moreover, that

particular litigation affect^^the majority of federal lands in the

region, which total nearly 25 million acres. (cite].

The options analyzed and presented by the FEMAT are integral

to that strategy. The DSEIS released in July expressly analyzes

the environmental impacts of the FEMAT's ten options, and

incorporates by reference the team's final report. By asking

this Court to invalidate FEMAT post hoc and to enjoin the

- 14 -
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Secretaries of Agriculture and of the Interior from relying in 

any way on the team's analysis, plaintiff seeks to derail the 

government's efforts to comply with these court orders. The 

effect would be to invalidate the entire SEIS process and require 

the government to start anew.

For all these reasons, plaintiff's asserted right to 

injunctive relief with regard to the DEIS process is(unreasonable 

and provides no basis for judicial review of its FACA

allegations. Accordingly, plaintiff's claims should be dismissed 

as moot.

* * *

While defendants believe the doctrine of mootness is the 

most applicable doctrine to resolve the jurisdictional issues 

presented by this action, other justiciability concepts could be 

invoked. For example, plaintiff's claims could also be dismissed 

for lack of standing. Since plaintiff is not entitled to the 

relief which it requests, for the reasons stated above, it is 

impossible for plaintiff to show a substantial likelihood that 

its injuries will be redressed by the requested relief.

Plaintiff, therefore, cannot satisfy the "redressability" 

component of the standing doctrine. See Allen v. Wriaht. 468 

U.S. 737, 751 (1984); Valley Forge Christian College v. Amerir.ang 

United for Separation of Church and State. Inc■. 454 U.S. 464,

472 (1982).

In addition, it would be appropriate to dismiss this action 

on the ground that there is no private right of enforcement of ~

ao-

- 15 -
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alleged FACA violajtions once an advisory conmiittee ceases to 

exist. Because the problems of mootness (and standing) at issue 

here would recur any time someone asserts FACA challenges after a 

committee no longer exists, there is no basis for even 

recognizing a right of action.

CONCLUSION
For the reasons stated above, defendants respectfully 

request that the Court dismiss plaintiff's claims.

Respectfully submitted,

- 16 -
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

NORTHWEST FOREST RESOURCE 
COUNCIL,

Plaintiff,

V.

MIKE ESPY,
Secretary of Agriculture, 
et a1. .

Defendants.

Case No. 93-1621 
(TPJ)

DEFENDANT'S MEMORANDUM IN OPPOSITION 
TO PLAINTIFF'S MOTION FOR EXPEDITED DISCOVERY

Plaintiff's request for expedited discovery should be denied 

because plaintiff's own dilatory behavior belies the alleged need 

for expedition. Although plaintiff had ample time in which to 

file this action and proceed according to normal time limits, it 

waited to do so until more than four months after the formation 

of the group whose operations it challenges, more than ten weeks 

after suffering its alleged "injury,” and more than a month after 

the group issued its final report. Because the need for 

expedition is almost entirely of plaintiff's own making, 

plaintiff's motion should be denied.

Plaintiff's complaint is based on the Federal Advisory 

Committee Act (FACA), 5 U.S.C. Appendix 2, and contains 

allegations that the Forest Ecosystem Management Assessment Team 

(FEMAT) is an "advisory committee" under the Act and failed to 

comply with a number of the Act's procedural requirements. See 

Complaint 55 25-42. Together with its complaint, plaintiff 

propounded seventeen interrogatories, nine requests for the
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production of documents, and thirteen requests for admission. 

Plaintiff also intends to take the depositions -of some members 

of FEMAT- and perhaps "of a small number of administration 

officials." Memorandum in Support of Plaintiff's Motion for 

Expedited Discovery at 10.* Although the Federal Rules of Civil 

Procedure permit defendants forty-five days to respond to this 

extensive discovery, ^ Fed. R. civ. P. 33, 34 & 35 (permitting 

discovery responses within 45 days of service of complaint), 

plaintiff would require defendants to respond in just 17 days, by 

August 24, See Pi. Mem. (proposed order)

Plaintiff's delay warrants rejection of its request. The 

FEMAT was formed just after the April 2, 1993 Forest Conference. 

Complaint ^ 14-15. Plaintiff did not seek access to its 

meetings and documents until May 20, almost seven weeks after the 

Conference, when it wrote to the FEMAT's leader requesting that 

it be granted access to the group's remaining meetings "beginning 

at once" and be permitted to review the group's documents "as 

soon as possible." ^ Pi. Mem. (exhibit A thereto); Complaint 1 

20. Although plaintiff's request was denied only four days 

later, on May 24, ^ Pl. Mem. (exhibit B thereto); Complaint S 

21 — an event that, by plaintiff's analysis, conferred the 

"injury" underlying this action, ^ Complaint fj 20-21 — 

plaintiff then waited almost two months more, until August 6, to 

file its complaint. A number of other events also occurred 

during the period of plaintiff's delay, including the issuance of

* Hereinafter "PI. Mem."
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the FEMAT's final report, S£e Complaint 5 15 at 9, the 

announcement by President Clinton on July l that he accepted one 

of the FEMAT'S proposed options, 5 16, and the release of

a Draft Supplemental Environmental Impact Statement on July 16,

1 17.

In light of these delays, plaintiff's contention that it 

"requires expedited discovery at the outset of the case" in order 

"to have any chance at obtaining a timely and meaningful remedy," 

PI. Mem. at 7, rings hollow. Plaintiff was fully able to attempt 

to seek a "timely and meaningful remedy" long before it actually 

took the steps to do so. It cannot now, at this relatively late 

date, burden defendants and this Court with expedited proceedings 

because of its own delay.

In an analogous context, one court denied a motion for a 

preliminary injunction in part because of the plaintiff's 

"considerable delay in seeking injunctive relief." Costello v. 

McEn^, 767 F. supp. 72, 78 (S.D.N.Y. 1991). The court observed 

that preliminary relief is "generally granted under the theory 

that there is an urgent need for speedy action to protect the 

plaintiffs' rights. Delay in seeking enforcement of those 

rights, however, tends to indicate at least a reduced need for 

such drastic, speedy action." Id. (quoting citibank. N.A. v. 

cltytrust, 756 F.2d 273, 276 (2d Cir. 1985)). The same reasoning 

applies here, where plaintiff alleges an urgent need for 

expedition but has largely caused that need by its own actions. 

"[E]quity aids the vigilant and not those who slumber on their



AUG-18-yj WhU li:y/ r. cc

rights.*’ y.A.A.C.p, v. N.A.A.C.P. Legal Defense and Kducationai 

Fund, Inc^, 753 F.2d 131, 137 (D.C. Cir. 1985).

CONCT.USTQN
For the foregoing reasons, this Court should deny 

plaintiff's Motion for Expedited Discovery.

Respectfully submitted,

FRANK W. HUNGER 
Assistant Attorney General

J. RAMSEY JOHNSON 
United States Attorney

DAVID J. ANDERSON

ELIZABETH A. PUGH

ROBERT S. WHITMAN 
C, GAIL WALKER

U.s. Department of Justice 
Civil Division 
Federal Programs Branch 
901 E St., N.W.
Washington, D.C. 20530 
(202) 514-1494

Attorneys for Defendants

Date: August 19, 1993
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COTTINGHAM NOTES FOR TODD CAMPBELL 
REGARDING NFRC V. ESPY et al

Interrogatory No. 1

Identify the name and primary professional affiliation of every 

person who served as a member of FEMAT. If your answer is 

different than the list of names and affiliations appearing on 

pages v-x of the FEMAT Report, please explain the reason for the 

difference.

Response to Interrogatory No. 1

WH/OEP has no information other than what is listed in the FEMAT 

report list. Attachment 1. Person to verify the list is Jack 

Thomas or Nancy DeLong.

Interrogatory No. 2

Identify the name and primary professional affiliation of every 

person who worked with or for FEMAT as an expert or consultant 

whom you do not consider to be a member of the Team. Please 

describe in full the criteria you applied or utilized in 

determining whether a person who worked with the Team was a 

member of the Team both for the purposes of answering 

Interrogatory No. 1 and for preparing the list appearing on pages 

v-x of the FEMAT Report.

Response to Interrogatory No. 2

1. WH/OEP has no knowledge of individuals who worked with 

the team other than those listed in FEMAT Report.
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2. FEMAT team used experts who were not on the "team" as 

members of "viability panels". WH/OEP does not have a list of 

who those people were. Jack Thomas, Nancy DeLong, or other FEMAT 

leaders would have to identify those individuals.

Interrogatory No. 3

Describe the employment status (e.g., permanent full-time federal 
employee, part-time federal employee, contract employee, paid 

consultant, etc.) of every member of FEMAT and every person who 

served as an expert or consultant to FEMAT; and for each such 

person whose primary professional affiliation (as described on 

pages v-x of the FEMAT Report or in response to Interrogatory No. 
1, as appropriate) is not with a federal agency, identify all 
documents describing or relating to the employment status of each 

person.

Response to Interrogatory No. 3

WH/OEP does not have records containing this information.
It should be available from Jack Thomas and Nancy DeLong.

Interrogatory No. 4

For each person described in response to Interrogatory No. 3 as a 

full-time federal employee whose primary professional affiliation 

(as described on pages v-x of the FEMAT Report or in response to 

Interrogatory No. I, as appropriate) is not with a federal 
agency, state (1) the date that person commenced full-time 

federal employment, (2) the date that person ended full-time 

federal employment (if the employment has ended), (3) the terms 

of employment of that person (including wage, salary, hourly
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payment or GS level; medical insurance and other benefits; 

vacation and sick leave), (4) the total amount paid to that 

person in compensation for his or her federal employment to the 

later of the date of termination of such employment or the date 

you respond to this interrogatory, (5) the hiring official of 

that person, (6) the supervisor of that person and (7) the agency 

for whom that person works or worked.

Response to Interrogatory No. 4

WH/OEP does not have this information. Nancy DeLong will have to 

provide it.

Interrogatory No. 5

For each person described in response to Interrogatory No. 3 as a 

full-time federal employee whose primary professional affiliation 

(as described on pages v-x of the FEMAT Report or in response to 

Interrogatory No. 1, as appropriate) is not with a federal 
agency, state the date and duration in hours of every occasion on 

which that person participated in FEMAT meeting, deliberations or 

discussions, and identify and describe in detail every other 

professional activity engaged in by that person (e.g., teaching, 
research, field work) during the period that person is claimed to 

have been a full-time federal employee, as identified in response 

to Interrogatory No. 4.

Response to Interrogatory No. 5

WH/OEP does not have this information. Nancy DeLong will have to 

provide it.
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Interrogatory No. 6

For every person named in response to Interrogatory No. 2, state 

the date and duration in hours of every occasion on which that 

person participated in FEMAT meetings, deliberations or 

discussions, and identify and describe in detail the duties and 

functions performed by that person for FEMAT.

Response to Interrogatory No. 6

WH/OEP does not have this information. Nancy DeLong will have to 

provide it.

Interrogatory No. 7

State who established FEMAT, on what date, under what authority 

and for what purpose, describe the structure of FEMAT and 

identify all documents relating to your answer to this 

interrogatory.

Response to Interrogatory No. 7

Prior to the Forest Conference (April 2, 1993), Katie McGinty, 
Director of the White House Office on Environmental Policy, 

called together an interagency working group to coordinate the 

forest conference and its aftermath. My notes show the first 

group meeting occurred on February 16, 1993. This group became 

the "Forest Conference Executive Committee," Representatives of 

the Departments of the Interior, Labor, Agriculture, and 

Commerce, as well as the Environmental Protection Agency, and 

several White House offices including the Office of the Vice 

President, White House Communications Office, Office of Science
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and Technology Policy, and the National Economic Council served 

on the Executive Committee. The Executive Committee continued to 

function through June and into early July.

At the conclusion of the Forest Conference, President Clinton 

said,
"I intend to direct the Cabinet and the entire 

Administration to begin work immediately to craft a 

balanced, a comprehensive, a long-term policy; and I will 
direct the Cabinet to report back to me within 60 days to 

have a plan to end this stalemate."

To my knowledge, that was all the direction the President 
provided to the Cabinet members and White House staff. No formal 
memo establishing the Executive Committee was prepared.

Interrogatory No. 8

State who appointed Dr. Jack Ward Thomas Team Leader of FEMAT, 
when that appointment occurred, what authority Dr. Thomas was 

given as Team Leader of FEMAT, to whom he reported as Team Leader 

and identify all documents relating to your answer to this 

interrogatory.

Response to Interrogatory No. 8

Katie McGinty established an informal subset of the Executive 

Committee which made day-to-day decisions. This group selected 

Dr. Thomas upon the suggestion of Jim Lyons in the days following 

the Forest Conference. We provided Dr. Thomas wide authority to 

select members whom he knew to be highly qualified natural and 

social scientists.
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On May 7, 1993, the Executive Committee formally transmitted 

a "Statement of Mission" (ATTACHMENTS) to FEMAT and the two other 

working groups (1. Labor and community Assistance and 2. Agency 

Coordination). This memo formed the instructions to the teams.
I have several draft iterations of the statement of mission 

before the final document was finalized.

Interrogatory No. 9

State who selected the Deputy Team Leader, the leaders or co­
leaders of the Terrestrial Ecology Group, the Aquatic/Watershed 

Group, the Resource Analysis Group, the Economic Assessment 
Group, the Social Analysis Group and the Special Analysis Group 

and the members of FEMAT, identify each person who participated 

in, reviewed or approved the selection of those persons, and 

identify all documents relating to your answer to this 

interrogatory.

Response to Interrogatory No. 9

Jack Thomas selected most of the FEMAT members and Team Leaders. 
The Executive Committee made every effort to have the scientific 

assessment be as free from political interference as possible. 

The Executive Committee didn't inquire about day-to-day 

functioning of FEMAT.

Interrogatory No. 10

Describe in full the duties of the Deputy Team Leader and the 

leaders or co-leaders of the Terrestrial Ecology Group, the 

Aquatic/Watershed Group, the Resource Analysis Group, the
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Economic Assessment Group, the Social Analysis Group and the 

Special Analysis Group of FEMAT, describe who assigned them these 

duties, and identify all documents relating to your answer to 

this interrogatory.

Response to Interrogatory No. 10

WH/OEP does not have that information. Must obtain from Jack 

Thomas, Marty Rafael, and team leaders.

Interrogatory No. 11

Describe all efforts by you or any other person to select the 

membership of FEMAT so that it would be fairly balanced in terms 

of the points of view represented and the functions to be 

performed by it, and identify all documents relating to such 

efforts.

Response to Interrogatory No. 11

WH/OEP does not have that information. Must obtain from Jack 

Thomas, Marty Rafael, and team leaders.

Interrogatory No. 12

Describe in full the purpose, function and composition of the 

Forest Conference Executive Committee, including a description of 

who established the committee, when it was established, when if 

ever it was terminated, its relationship to FEMAT and its role in 

reviewing, analyzing or considering the options or 

recommendations set forth by FEMAT in its July 1993 Report, and
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produce all documents relating to your answer to this 

interrogatory,

Response to Interrogatory No. 12

1. Purpose and Function: The primary purpose was to
coordinate interagency activities, assure that agencies provided 

adequate support to the FEMAT. The full Executive Committee met 
on the following dates:

The following people 

Committee:
Katie McGinty

Tom Collier 

Jim Lyons

Jonathon Sallat 

Robert Portman

Chuck Fox

Robert Rubin 

Alice Rivlin

were official members of the Executive

Director, White House Office on 

Environmental Policy 

Chief of Staff, DOI
Assistant Secretary, USDA [need to be 

sensitive throughout this as to when Jim 

was confirmed.]
Counselor to Secretary, Commerce 

Counselor to Secretary, Labor [check 

title]
Special Assistant to the Administrator, 

EPA
National Economic Council 
Deputy Director, 0MB

The following people were key staff to the Executive Committee:

White House: Mark Gearan and Dwight Holton (COS), 
David Cottingham (OEP), Marla Romash 

(OVP), Peter Yu (NEC), Rahm Emanuel and 

Tom Epstein (Political Affairs), Susan

8
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Brophy (Congressional Liaison), Jeff 

Watson (Public Liason), Ricki Seidman 

(Communications)

Interior: Jim Pipkin, Stephanie Solien, Will 
Stelle, Tom Tuchmann, Kevin Sweeney, 
Peter Hamm

Agriculture: Marc Gaede,

Labor: Chuck Richards

EPA: David Gardiner, Rob Wolcott, Tom 

Peterson

Commerce: Doug Hall (NOAA), Felicity Gillette 

(EDA)

2. Establishment/termination: the Executive committee was
established at the mutual agreement of the parties. Katie 

McGinty served as the Chair of the Committee. No formal charter 

specifying members or function for the Executive Committee 

exists. The final Executive Committee occurred on June , 1993, 
when the Executive Committee approved sending the decision 

memorandum to the President to a higher level committee composed 

of the Deputy Secretaries of participating agencies.

3. A core group of the Executive Committee met more 

regularly to discuss various issues. The following people 

regularly participated in those discussions/meetings:
Katie McGinty, Tom Collier, Jim Lyons, Dwight Holden, David 

Cottingham, Marla Romash, Peter Yu, Tom Epstein, Susan
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Brophy, Jim Pipkin, Stephanie Solien, Will Stelle, Tom 

Tuchmann, and Marc Gaede.

Interrogatory No. 13

Describe in detail all contacts, discussions, meetings and 

conversations between the President of the United States or the 

Vice President of the United States and FEMAT or any person 

acting as a representative of FEMAT.

Response to Interrogatory No. 13

To my knowledge, no member of the FEMAT team ever spoke 

directly with the President or Vice President. They briefed 

Secretaries Espy and Babbitt as well as members of the Executive 

Committee, who in turn, briefed the President and Vice President 
in memoranda as well as oral presentations.

Interrogatory No. 14

Describe in detail all contacts, discussions, meetings and 

conversations between any employees of the Executive Office of 

the President (or "the White House") and FEMAT or any person 

acting as a representative of FEMAT.

Interrogatory No. 14

Katie McGinty and David Cottingham were the primary White 

House contacts between the White House and FEMAT team. My notes 

indicate that, as of April 8, some members of the Executive 

Committee had agreed that Jack Ward Thomas would head the team.
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We had the first conference call with Jack and members of the 

FEMAT on April 8.

Cottingham went to Portland on April 20 and 21 where he met 
with several members of FEMAT, including: Jack Thomas, Marty
Raphael, Jerry Franklin, Jim Sedell, Brian Greber, Norm Johnson, 
and Elizabeth Garr. He has no detailed notes from those 

meetings. Cottingham went to Portland again on May 26 to meet 
with team members. He has notes from a meeting with Jack Ward 

Thomas and Joe Lint (BLM staff biologist) regarding imposition of 

"viability standard" on BLM lands.

Beginning in mid-March, representatives of the core group of 

the Executive Committee began having conference calls three times 

a week. At first, we discussed preparations for the Forest 
Conference. We later shifted our discussions to include 

activities of (including problems being encountered by) the 

FEMAT. Jim Pipkin (DOI), stationed nearly full-time in Portland 

as the Administration liaison with FEMAT, regularly participated. 

Jack Thomas frequently participated in the conference calls. No 

one maintained official notes of those conference calls to my 

knowledge.

Jack Ward Thomas presented a preliminary briefing of the 

options FEMAT was analyzing in Katie McGinty's office on ? A 

number of White House staff and core groups of the Executive 

Committee attended. I cannot find notes from the meeting 

indicating who participated or specific discussions.

Peter Yu of the NEC is the only other White House employee 

who was probably in contact with FEMAT members. I have not 
alerted him to this litigation as of 8/15, but will on 8/16. I
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expect that he discussed economic trends and programs with 

economists on FEMAT.

Interrogatory No. 15

State whether the President or Vice President ever received and 

reviewed the FEMAT Report or any other document prepared by or 

for FEMAT.

Response to Interrogatory No. 15

To my knowledge, neither the President nor Vice President 
has, to this day, seen the entire FEMAT report. We provided the 

almost final draft of the summary and overview as well as other 

selected quotations and figures/charts in briefings.

Interrogatory No. 16

State whether the Forestry Plan announced by the President on 

July 1, 1993 was based on a recommendation to the President by 

the Forest Conference Executive Committee, defendant Espy, 
defendant Babbitt, any other member of the Cabinet or any other 

person, committee or entity other than FEMAT; identify all 
documents relating to any such recommendation.

Response to Interrogatory No. 16

To my knowledge, the President based his decision on 

conversations he had with Cabinet members. White House staff, and 

other interested parties, including Members of Congress. The 

Forest Conference Executive Committee provided the President a 

comprehensive Decision Memorandum (Katie McGinty to President and
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Vice President, June 18) containing its recommendation. Neither 

the Executive Committee not FEMAT representatives conducted a 

comprehensive oral briefing for the President or Vice President 
prior to the President announcing his decision on July 1.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

)
NORTHWEST FOREST RESOURCE COUNCIL, )

)
Plaintiff, ) 

)
vs. )

)
MIKE ESPY, in his official )
capacity as Secretary of )
Agriculture, et al,, )

)
Defendants. )

Civil No.

-)

1NTERROGATORIB8 AND REQUESTS FOR PRODUCTION
OF DOCUMENTS

To: Defendants MIKE ESPY, BRUCE BABBITT, DR. JACK WARD THOMAS
and FOREST ECOSYSTEM MANAGEMENT ASSESSMENT TEAM

Pursuant to Rules 33 and 34 of the Federal Rules of Civil

Procedure, plaintiff Northwest -Forest Resource Council hereby

requests that you answer the following interrogatories within 45

days of service of the complaint herein, or such shorter time as

the court may set, and produce for inspection and copying documents

identified herein at the offices of Preston Thorgrimson Shidler

Gates & Ellis, ill s.w. Fifth Avenue, Suite 3200, Portland, Oregon

97204, Preston Gates Ellis & Rouvelas Meeds Suite 500, 1735 New

York Avenue N.w., Washington, D.C. 20006-4759, or another mutually

agreeable location at 9:00 a.m. on the same date you answer the

interrogatories.

DEFINITIONS AND INSTRUCTIONS

The following definitions apply to these Interrogatories and 

Requests for Production of Documents:

- 1 -
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1. The term “document" or "docaments“ is used in the 

broadest possible sense, and means any kind of printed, recorded, 

written, graphic or photographic matter (including tape 

recordings), however printed, produced, reproduced, coded or 

stored, of any kind or description, whether sent or received or 

not, including originals, copies, reproductions, facsimiles, drafts 

and both sides thereof, and including, without limitation: papers, 

books, accounts, letters, models, photographs, drawings, sketches, 

objects, tangible things, correspondence, telegrams, memoranda, 

work papers, interoffice communications, transcripts, minutes, 

reports and recordings of telephone or other conversations, or of 

committee meetings or of other meetings, statements, summaries, 

court pleadings, reports, indexes, contracts, licenses, agreements, 

ledgers, journals, books or records of account, summaries of 

account, balance sheets, income statements, appointment books, 
diaries, telephone logs and expense accounts, regardless of their 

author or origin, however denominated by you, which are now or 

which were formerly in your actual or constructive possession, 

custody or control. The term "document" or "documents" shall also 

mean exact copies or reproductions of any of the foregoing items 

upon which notations in writing, print or otherwise have been made 

or which do not appear in the originals.

2. The term "you" or "your" as used herein shall mean 

defendants Mike Espy, Bruce Babbitt, Dr. Jack Ward Thomas and 

Forest Ecosystem Management Assessment Team ("PEMAT" or "Team"), 

and any person or persons acting or purporting to act on their 

behalf or at their direction, including their attorneys. If

- 2 -
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different defendants answer individual interrogatories or requests 

for production differently, state each defendant's answer or 

response separately.
3. The term "relate" or "relating to" as used herein, 

includes from, to, referring to, concerning, alluding to, 

responding to, connected with, commenting on, in respect of, about, 

regarding, discussing, showing, describing, mentioning, reflecting, 

analyzing, constituting, evidencing or pertaining to.

4. The term "FEMAT Report" means the report issued by FEMAT 

entitled Forest Ecosystem Management: An Ecological^ Economic^ and 

Social Assessment (July 1993).

5. If any document responsive to these requests is withheld 

from production under a claim of privilege, each such document must 

be identified by furnishing the-following information; (a) the 

nature of the document (e.g., memorandum, letter, computer tape, 

etc.); (b) date; (c) author or preparer; (d) sender; (e) 

addressee(s) (if any); (f) copyees (persons to whom a copy is 

indicated as having been sent); (g) the present custodian of the 

document; (h) the identity of each person who has been shown such 

document; and (i) each and every basis in fact and law relied upon 

for withholding the identity or production of such document.

6. These requests for production are continuing. If after 

the date of production specified herein, you come into the 

possession of any document responsive to any of the requests 

herein, you must give notice to plaintiffs's counsel specified 

below and produce such document within thirty days of the date upon 

which such document comes into your possession.

- 3 -
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interrogatory No. i

Identify the name and primary professional affiliation of 

every person who served as a member of FEMAT. If your answer is 

different than the list of names and affiliations appearing on 

pages v-x of the FEMAT Report, please explain the reason for the 

difference.

Response to Interrogatory Mo. 1

Interrogatory wo. 2

Identify the name and primary professional affiliation of 

every person who worked with or for FEMAT as an expert or 

consultant whom you do not consider to be a member of the Team. 

Please describe in full the criteria you applied or utilized in 

determining whether a person who worked with the Team was a member 

of the Team both for the purposes of answering Interrogatory No. i 

and for preparing the list appearing on pages v-x of the FEMAT 

Report.

Response to Interrogatory No. 2

- 4 -
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InterroqatorY No» 3
Describe the employment status (e.g., permanent full-time 

federal employee, part-time federal employee, contract employee, 

paid consultant, etc,) of every member of FEMAT and every person 

who served as an expert or consultant to FEMAT,- and for each such 

person whose primary professional affiliation (as described on 

pages v-x of the FEMAT Report or in response to Interrogatory No. 

1, as appropriate) is not with a federal agency, identify all 

documents describing or relating to the employment status of each 

such person.

Response to Interrogatory Wo. 3

Request For Production No. 1

Please produce all documents described in response to 

Interrogatory No. 3.

Response to Request For Production No. 1

Interrogatory No. 4

For each person described in response to Interrogatory No. 3 

as a full-time federal employee whose primary professional 

affiliation (as described on pages v-x of the FEMAT Report or in

- 5 -
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response to Interrogatory No. 1, as appropriate) is not with a 

federal agency, state (1) the date that person commenced full-time 

federal employment, (2) the date that person ended full-time 

federal employment (if the employment has ended), (3) the terms of 

employment of that person (including wage, salary, hourly payment 

or GS level; medical insurance and other benefits; vacation and 

sick leave), (4) the total amount paid to that person in

compensation for his or her federal employment to the later of the 

date of termination of such employment or the date you respond to 

this interrogatory, (5) the hiring official of that person, (6) the 

supervisor of that person and (7) the agency for whom that person 

works or worked.

ResBonse to Interrogatory no. 4

Interrogatory No. 5

For each person described in response to Interrogatory No. 3 

as a full-time federal employee whose primary professional 

affiliation (as described on pages v-x of the FEMAT Report or in 

response to Interrogatory No. 1, as appropriate) is not with a 

federal agency, state the date and duration in hours of every 

occasion on which that person participated in FEMAT meetings, 

deliberations or discussions, and identify and describe in detail 

every other professional activity engaged in by that person (e.g., 

teaching, research, field work) during the period that person is

- 6 -
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Claimed to have been a full-time federal employee, as identified in 

response to Interrogatory No. 4.

Reaponae to Interrogatory Mo. 5

Interrogatory No. 6

For every person named in response to Interrogatory No. 2, 

state the date and duration in hours of every occasion on which 

that person participated in FEMAT meetings, deliberations or 

discussions, and identify and describe in detail the duties and 

functions performed by that person for FEMAT.

Response to Interrogatory No. 6

Interrogatory Mo. 7

State who established FEMAT, on what date, under what 

authority and for what purpose, describe the structure of FEMAT and 

identify all documents relating to your answer to this 

interrogatory.

Response to Interrogatory No. 7

- 7 -
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Reouaat For Production No. 2

Produce all documents described in response to Interrogatory 

No. 7.

Resmonse to Reouast For Production No. 2

interrogatory Wo» 8

State who appointed Dr. Jack Ward Thomas Team Leader of FEMAT, 

when that appointment occurred, what authority Dr. Thomas was given 

as Team Leader of FEMAT, to whom he reported as Team Leader and 

identify all documents relating to your answer to this 

interrogatory.

Response to interrogatory wo. 8

Request For Production No. 3

Produce all documents described in response to Interrogatory 

No. 8.

Response to Request For production no. 3

- 8 -
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Interrogatory Mo. 9

State who selected the Deputy Team Leader, the leaders or co­

leaders of the Terrestrial Ecology Group, the Aquatic/Watershed 

Group, the Resource Analysis Group, the Economic Assessment Group, 

the Social Analysis Group and the Special Analysis Group and the 

memhers of FEMAT, identify each person who participated in, 

reviewed or approved the selection of those persons, describe what 

criteria were used to select those persons, and identify all 

documents relating to your answer to this interrogatory.

Response to Interrogatory Wo« 9

Request For Production Wo, 4

Produce all documents identified in response to Interrogatory 

No. 9.

Response to Request For Production No. 4

Interrogatory Mo, 10

Describe in full the duties of the Deputy Team Leader and the 

leaders or co-leaders of the Terrestrial Ecology Group, the 

Aquatic/Watershed Group, the Resource Analysis Group, the Economic 

Assessment Group, the Social Analysis Group and the Spacial

- 9 -
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Analysis Group of FEMAT, describe who assigned them these duties, 

and identify all documents relating to your answer to this 

interrogatory.

Reaponae to Interrogatory No. 10

Recruest For Production No. 5

Produce all documents identified in response to Interrogatory 

No. 10.
Response to Reauest For production No> 5

Interrogatory No. ii

Describe all efforts by you or any other person to select the 

membership of FEMAT so that it would be fairly balanced in terms of 

the points of view represented and the functions to be performed by 

it, and identify all documents relating to such efforts.

Response to interrogatory Mo. ii

- 10 -
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Remieat For Production Mo. 6

Produce all documents identified in response to Interrogatory 

No. 11.
Response to Request For Productloa No« 6

interrogatory No. 12
Describe in full the purpose, function and composition of the 

Forest Conference Executive Committee, including a description of 

who established the committee, when it was established, when if 

ever it was terminated, its relationship to FEMAT and its role in 

reviewing, analyzing or considering the options or recommendations 

set forth by FEMAT in its July 1993 Report, and produce all 

documents relating to your answer to this interrogatory.

Response to interrogatory mo. 12

Request For Production ho. 7

Produce all documents described in response to Interrogatory 

No. 12.

- 11 -
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Response to RacniaBt For Production Ko. 7

interrogatory No. 13

Describe in detail all contacts, discuBsions, meetings and 

conversations between the President of the United States or the 

Vice President of the United States and FEMAT or any person acting 

as a representative of FEMAT.

Response to Interrogatory Mo. 13

interrogatory No. 14

Describe in detail all contacts, discussions, meetings and 

conversations between any employee of the Executive Office of the 

President (or "the white House") and FEMAT or any person acting as 

a representative of FEMAT,

Response to Interrogatory No. 14

interrogatory no. is

state whether the President or Vice President ever received

- 12 -
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and reviewed the FEMAT Report or any other document prepared by or 

for FEMAT,

Reaoonae to Interrogatory Mo. 15

Interrogatory Mo, 16
State whether the Forestry Plan announced by the President on 

July 1, 1993 was based on a recommendation to the President by the 

Forest Conference Executive Committee, defendant Espy, defendant 

Babbitt, any other member of the Cabinet or any other person, 

committee or entity other than FEMAT; identify all documents 

relating to any such recommendation.

Response to interrogatory Mo« le

Reguest For Production Mo. 8
Produce all documents identified in response to Interrogatory 

No. 16.

- 13 -
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Dated this 6th day of August, 1993.
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D.C.^r # 64261 

STANLEY M. GORINSON, 
D.C. Bar # 381642

PRESTON GATES ELLIS &
ROUVELAS MEEDS 

Suite 500
1735 New York Avenue N.W. 
Washington, D.C. 20006-4759 
(202) 628-1700

Attorneys for Plaintiff NORTHWEST 
FOREST RESOURCE COUNCIL
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United States Department of State

Bureau of Oceans and International 
Environmental and Scientific Affairs

Washington, D. C 20320 

August 13, 199'i

MEMORANDUM
TO: OEP - David Cottingham

from; OES/E - Paul BlaKeburn, Acting

SUBJECT; Ecosystem Management Initiative
We t’elieve the Ecosystem Management Initiative is precisely 
what is needed to demonstrate both domestically and 
internationally the Administration's firm comndtment to 
ecosystem scale sustainable management of the spectrum of 
natural and human resources. We want to be involved in its 
planning and implementation, and will seek ways to support the 

effort.
we think the draft outline for the initiative is good, but 
could be improved by adding two elements:
1. Implementation of the pilot/demonstraLion projects can 
support U.S. international initiatives and responsibilities on 
a wide range of environmental issues, by

demonstrating policy leadership to the rest of the 
world, oi
concrete action which can he directly related to 
implementation of such international agreements as the 
Framework Convention on Climate Change and the 
Biological Diversity Convention, or

promoting better international cooperation (e.g., by 
establishing "sister project" relationships with 
efforts to manage similar ecosystems abroad.)

o For this reason, domestic policy and project criteria 
should include a requirement that decision-makers seek 
where possible to maximize international impact, we would 
be pleased to assist in defining or creating links between 
domestic and international policies, programs and projects.
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2. While the outline properly envisions seeking input from all 
stakeholders in a legioii/ and emphasizes collaboration among 
federal agencies, state, local and tribal governments, the 
public and Congress, it would be worthwhile to include 
specifically the NGO community whose support can be crucial to 
effective implementation of initiatives. It would be 
particularly useful to include organisations, such as The 
Nature Conservancy, which have already demonstrated the 
capability to foster integrated management.
We are not in a position to provide a comprehensive assessment 
of the domestic desirability of the candidate ecosystems, but 
offer some thoughts on how selected candidates could contribute 
to our international interests.
Thus, we suggest the following amendments to the outline, and 
offer some thoughts on candidate ecosystems:

National Performance Review 
Ecosystem Management initiative

Management Initiative:

(no change)

;>m Management. Process:

use monitoring and assessment to establish baselines, 
define desired ecological endpoints, and respond to 
changing conditions.

Encourage collaboration among federal agencies, state, 
local and tribal governments, pertinent WOO's, the 

public and Congress,
Seek opportunities to use domestic projects to 
demonstrate to the world U.S. leadership on 
environmental issues, support our international 
environmental initiatives, or contribute to meeting 
our agreed international environmental obligations.
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for Ecosvsf.em Management Projects :

degree to which project can benefit from collaborative 
research and management efforts already in operation 
or thoroughly planned (e.g.# Man and the Biosphere 
Reserves, NSF LTER sites, wetlands designated under 
the Ramsar Convention);
potential for international impact (e.g-, possible 
cooperation with Canada or Mexico, or contribution to

such global initiatives as conservation of forests or 
biodiversity);

r.anrTidate
W-^ believe it wouia be. useful to prepare an evaluative matrix 
for the candidate ecosystems, using as headings the criteria 

set out in 3. above,
AS elements for such a matrix, we would include the following 
elements for the following ecosystems which would argue tor 
their selection.

New York City w; Adirondacks
This proposal seems to be similar in coverage to the 
Champlain Basin - Adirondack Massif area designated as 
a Man and the Biosphere Reserve in 1989. The Reserve 
program is the nation’s largest (about 6 million 
acres), substantially populated, and could offer a 
good starting point.

■Southern Appalachian Highlands.
The Southern Appalachian Man and the Biosphere Program 
(SAMAB) is up and running, integrating a large nui^er 
of actors. This area offers excellent biodiversity 
(the mixed mezophytic forest areas are considered by 
some to be the "mother" of all Eastern forests), and 
the opportunity to address a wide range of issues 
including forest management on private lands, mme drainage and water quality, effects of pollutants on 

forests, etc.
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Hawaii
The site, with Puerto Rico, of our only remaininy 
tropical forest areas. Better management would 
suppOi-L our interest in sustainable use of tropical 
forests elsewhere. Hawaii is, of course, a prime area 
of interest for biodiversity conservation, and 
substantial programs are already underway.

gnutheast Alaska.
As the site of temperate rainforest and boreal forest, 
ecosystem management could enhance our standing to 
press others to negotiate some form of Northern Forest 
convention. Offers opportunities for cooperation with 
Canaria, perhaps partly in recognition of British 
Colombia’s recent favorable action on the Windy Craggy 
mine jssue. MAB reserve area. Enhances our effort to 
gain world Heritage Site status for Glacier Bay 
National Park.

r,gnoran/Arizona SW DeseXt
MAB reserves still in formation, but Secretary Babbit 
recentTy attended dedication of reserves on Mexican 
side of"border. Choice could benefit NAFTA 
relationship.

South F]orida/Everq.l.Meg.
Crucial ecosystem in which many agencies are already 
cooperating. MAB core research project area.
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^ttttcb States district (Hourt
district of

Columbia

northwest forest resource council,

pidiiiiirf,

V.

MIKE ESPY, BRUCE BABBITT, DR. JACK WARD THOMAS, 
And FOREST ECOSYSTEM MANAGEMENT ASSESSMENT TEAM.

Defendants,

SUMMONS IN A CIVIL ACTION

CASE NUMBER: 93 1621

uiiuiuL ..y I", i- rj

RAMSEY JOHNSON, Acting U.S.
District of Colombia. 556 Street, N.W., Washinqton. D.C. 20001

YOU ARE HEREBY SUMMONED ond «QU,md ,d file »llh the Clerk of Ihle Coert end sen,, upon

PLAINTIFF'S ATTORN tY (neme sro BOOfoeBi

PHLSreH^M^RIMSON SKIDLCR GATES & ELLIS 
3200 UjllSancorp Tower
lU 5/^ fV^ Avenue
Poyland. 0reV 97204-36fi8 

(iD3) 228-3200
' ^ ^ gefvice of

"leirZrJp^rySu” eXT»e‘o"y” A •»" «> «■> «, ludgmen, P, defeul. .1.1 be feken
agalnsl you for the relief demanded In the comolaint.

WILLIAM GRAY SCHAFFER, D.C. Bar #64261 
STANLEY M. GORINSON. D.C. Bar #381642 

PRESTON GATES ELLIS & ROUVELAS MEEDS 
Suite 600
1735 New York Avenue, N.w.
Washington, D.C. 20006'4759 
(202) 628-1700 

j, within

gSaViCS lCOO«LI2)G3i5 CATE

‘ftar'ifiDfv.srA
___YV\.'33}r..

nancy mayer-whittincton
AUG G 1993

DATE
CLEBK

/ g C_^ ■CLERK
W -
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^tirtrxct dkmrl
^crr ifjp JiiHliIil of <CLoIumtin 

®inr. .f tl}« flUnk
iri mb oimtliiulum ^Orruit.

3£aBi]in^t<m, 20IIC1.

<Uii

NOTICE OF RIGHT TO COHSEfTT TO 
BEFORE A TTWITEH STATES MAGISTRATE JQ»JQE

In accordance witli the provisions of Title 28> U.S-C. Section 
636 fc), you are herein notified that the United States Mag^tota 
jhdges of this District Court, in addition to their '
unon the consent of all parties in a civil case, nay conduct any or s; a^viT^e, including a jury or nonjury trial,
and order the entry of «t final judgment.

You should be aware that your decision to consent, or not to 
consent, to the referral of your case to a united States ^gistrjte 
SS^riisTbe entirely voluntary. Only if all the 
case consent to the reference to a Magistrate

or th« Magistrate Judge to whom the case has been assigned be
informed of your decision.

An appeal from a judgment entered by a ^
talcen d1reSS.v to the United States court of Appeals for^is ludicl^ctouit in'the sane manner as an appeal from a^ oth« 
judgment of a District Court. Alternatively, upon "1,5^
SarSS, an aopeal from a judgment euttar^ by

taXen d^ectly to a District Judge- Cases “
anneal is to a District Judge may he reviewed by the United

cou^t of Appeals for this judicial circuit only by way of 

petition for leave to appeal*

NASCY MAYER-WHITTINGTOM 
•Clerk of Court

C0942A 
Rev. 2/93
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united STATEt, DISTRICT COUNT 
FOR THE DISTRICT OF COLUMBIA

NORTHWEST FOREST RESOURCE COUNCIL, 
1500 B.W. First Avenue 
Suite 770
Portland, Oregon 97201

mike espy, in his official 
capacity as Secretary of
AgricultureuTs. Department of Agriculture 
14th street and Independence Ave.,
S W •Washington, D.C. 202!aU
BRUCE babbitt, in his official 
capacity as Secretary of Interior 
II s. Department of the Interior 
18th and C Streets, N-W. 
Washington, D.C. 20240
DR. JACK WARD THOMAS, in his 
official capacity as Chairman, 
Forest Ecosystem Management 
Assessment Team 
Post Office Box 3890
Portland, Oregon 9'/20S-3SQ0 

FOREST ECOSYSTEM MANAGEMENT
assessment team.Post Office Box 3890 
Portland, Oregon 97208-3890

)
Plaintiff, )

>

Defendants. )
)

Civil No.

AUG 6 1993

93 1621

jmh, J. IW

Plaintiff Northwest Forest Resource council, by its attorneys, 

alleges as follows:

- 1 -
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I. tvtroddctiom
1. This is sn action for declaratory and iniunctlv* relief 

against MiKe Espy as Secretary of Agriculture and hruce Bahbltt a. 

secretary of Interior to r.sedy violation, of the federal Advl.ory 

CoBMittee Act (“fACA") , 6 U.S.C. Appendix I, by the body Anown as 

the Forest Ecosyste* Management Assesoment Team, chaired by 

defendant Dr. Jack ward Thomas.
II. .tttiUBDICTIQM AMD VgMgE

2. This court has jurisdiction over this action under 28 

U.S.C. S laoi (federal guaetion). 28 U.S.C. S »61 (mandamus) and 

5 U.S.C. SS 701-06 (judicial review of agency action). Venue in 

this district is proper under 28 U.S.C. S 1291(e) iJecause a 

defendant resides in this district and a substantial part of the 

events or omissions giving rise to the claim here occurred in this

district.
III. PARTIES

3. Plaintiff Northwest Forest Resource Council ("NFRC") is 

a not-for-profit corporation organised under the laws of the state 

Of Oregon, located in Portland, Oregon. NFRC is comprised of 

associations, businesses and individuals in the forest products 

industry in Oregon and iJashlngton. The NFRC and its membem 

actively participate in federal agency land management decisions 

that involve the allocation and use of forest resources in Oregon 

and Washington, including wildlife, recreation and commodity 

production. NFRC and its members utilize all the resources of the 

National Forest system in Oregon and Washington and of lands 

managed by the Bureau of Land Management ("blm") in Oregon. NFRC

- 2 -
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include among its members the toilowing tore.t produces xndustry 

trade associations;
a. Associated Oregon Loggers (”AOL"), whose mamber. are 

individual, and companies engaged in the business of logging timber 

from public and private lands in the state of Oregon.
b. Columbia River Plywood Cooperatives ("CRPC"), an 

association of worker-owned cooperative businesses operating 

plywood manufacturing facilities along the Columbia River in Oregon

and Washington.
o. Douglas Timber Operators ("DTO“), comprised of 

individuals and businesses involved in the forest products business

in Douglas County and Coos County, Oregon.
d. Helicopter Logging Association ("HLA"), comprised of

companies involved in helicopter logging in Oregon, Washington and

elsewhere in the western states.
e. Northwest Forestry Association ("HFA"), compriaed of

companies involved in the manufacture of lumber and plywood 

products in Oregon and Washington, The HFA is made up of both 

large, publioly-held companies and small, family-owned businesses,

f. Northwest Independent Forest Manufacturers ("NlFM"),

comprised of companies principally located in western Washington 

which harvest timber and manufacture forest products.
g. Oregon Forest Industries council rone"), comprieed 

of individuals and companies that own tlmberland and ere involved 

in the forest products industry throughout the state of Oregon.
h. southern Oregon Timber Industries Association 

(“SOTIA”), comprised of individuals and companies involved in the

- 3 -
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forest products industry in Jackson, Josepnine, and curry oountreH, 

Oregon.
i. Washington citis.ns tor World Trade (“WCWT"), an 

association of companies angagad in the manufacturing or aaport of

wood and wood products in Washington.
j. Washington contract Loggers Association ("WCLA"),

comprised of over too individuals and companies engaged in the 

business of logging timber from public and private land in

Washington.
k. Western Wood Products Association ("WWPA")^

comprised of individtials and companies involved in the forest

products industry throughout the western United States.
l. Western Forest industries Association (“WFIA")/

comprised of individuals and companies involved in the forest

products industry throughout the western United States.
m. Willamette Forestry Council ("WFC"), is an 

association of companies in the forest products industry that 

conduct business in Lane County Oregon and purchase timber from the

Willamette National Forest in Oregon.
4. NFKC has served as the representative for the forest 

products industry on major teoaral land menegcm.nt decisions In 

oragon and Washington since 1986, including decision, relating to 

wildlife management such as managemant for the northern spotted owl 

and the marbled murrelet, and decisions relating to Forest Service 

and Bureau of Land Management planning actions for federal lands 

under the respective management or the two agencies. NFRC collects 

information about the environmental, eoonomic and social impacts of

- 4 -
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thee. feOTSl decisions, snd dissesina
this information to its members and participants, to public 

Officials and to thousands of members of the public that are

directly affected these decisions.
5 Defendant Mike Espy, sued in hie official capacity as

secretary of Agriculture, is the official in charge of the Forest

service. Which manages 19 national forests, encompassing some a*

sillion acres of land, in Oregon and Washington, and four national

forests in northern California.
a. Defendant Bruce Bahbltt. sued in his official capacity as

secretary of Interior, is the official in charge of the Bureau of

Land Management, which manages seme a.7 million ecree of forestland

in western Oregon.
V. Delendant or. Jack Wakd Thomas, sued in his official 

capacity es chairman. Forest Ecosystem Management Assessment Team 

,..FE«AT«), ie the official in charge of FEMAT, the body which is 

Ohargod in this action with violations of the Federal Advisory

COttmittee Act.
8. The Forest Ecosystem Management Assessment Team is, as 

set out in more detail below, an advisory group of natural and 

social scientists and other, established following the Forest 

conference conducted by the President and vice President in

Portland, Oregon on April 2, 1993.
lY. Bl^Cl^gROqKD

TB.. Forest Con^rover^t
9. Oh April 2, 1993 President Clinton, Vice President sore, 

aafcndants Espy and Babbitt and Other government officials

- 5 -
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conducted a day-long Forest Conference in Portland, Oregon lor the 

purpose of soliciting information, ideas and recommendations for 

resolving the longstanding controversy over management of Forest 

service and Bui land in Washington, Oregon and northern California 

that provide, among other things, habitat for the northern spotted 

owl, a species listed as threatened under the Endangered species 

act of 1973, IS U.S.C. S$ 1531, et seg. These productive forests 

have also traditionally provided a large volume of timber tor the 

production of lumber, plywood and other forest products 

manufactured and sold throughout the united State, and the world. 

For the past three decades (until isss) these federal forests 

supplied approximately five billion hoard feat of timber per year, 
some 15-20% of all domestic timber production in the United States.

10. Most of the federal land in question is managed by the 

Forest service under a series of federal statutes. Including the 

National Forest Management Act, 16 U.S.C. SS 1600, et seg., the 

Multiple-Use sustained yield Act, 16 U.S.C. SS 528, et seg., and 

the organic Act of 1897, 16 U.S.C. S 475, that give the Secretary 

of Agriculture the duty to manage these lands according to the 

"multiple use" doctrine under comprehensive land and resource 

management plans developed through a complex series of public 

involvement and environmantal review procedures.
11, Most of the remaining federal land in question is managed 

by the BLM under the specific terms of the Oregon i California 

Railroad Lands Act, 43 U.S.C. SS U81a, et seg., wnich applies to 

lands in western Oregon revested to the united States in the early 

20th century after being previously ceded to railroads in the 19th

- 6 -
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century. The Secretary of Interior is charged with managing theue 

lands under resource management plans developed through the public 

involvement and environmental review procedure, set out in the 

Federal Land policy and Management Act, *3 Tl.s.c. 1701, et g 

12. Since 1989 litigation, administrative actions and ether 

related factors have reduced the supply cr timber from th... 

federal lands to almost zero, causing severe dislocations within 

the forest products industry and in many small timber-dependent 

communities throughout the spotted owl region. The litigation had 

as its aim the protection of the northern spotted owl and other 

species as well as protection of certain forests Known variously 

Known as "old growth," "late-aucoessional" or "ancient."
13. President Clinton convened the Forest Conference for the 

purpose of developing proposals for resolving this controversy and 

ending the litigation qridlocK now existing in the region. At the 

Forest Conference representatives of communities, environmental 

groups, the timber industry, Indian tribes and others provided 

information and suggestions for the President and his

Administration.
The Foreat Kcosvatem Management Assessment Team

14. Following the Forest Conference three worKlng groups were 

created to develop recommendations for action to resolve the forest 

controversy; the Forest Ecosystem Management Assessment Team, the 

Laoor and Conununity Assessment Team, and the Agency Coordination 

Team. Dr, Jack Ward Thomas was appointed as chair of rEMAT.

15. on May 7, 1993 a body known as the Forest conference
Executive Committee ("FCEC»), consisting of the Departments of

- 7 -
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R,ric.Xtur«, interior, Cohere*, the hhViron..n.eX

Protection Agency, the Office of Environmental PoU=y. t"® 

of science end Technology, the National Economic Council, the 

council of Economic AUvieore and the Office of Management and 

Budget, ieeued a "Statement of Mission" to "focus and coordinate" 

the efforts of the three worHing groups. The FCEC deeorlhed

FFMAT^s task as follows:

SSLate^’*rnnrSes°" £‘

“4u4e^-s o^f The TpTTcahlt TaTT Tnl

regulations ....
Your asseeeinsnt should take an approach to forest “^nagement and should
pSticularly address ?^^?^®"*SiSersitV 
Restoration of biologicalparticularly that of the late-successional and 
old-growth forest ecosysteros;lona-term site productivity of forest 
ecosystems; maintenance of i^^iig
of Renewable natural resources, timber, other forest products, and other 
facets of forest values; and maintenance of 
rural economies and conununitics.

You should address a range1 wav that allows us to distinguish the 
differpnt costs and benefits of various 
approaches (including marginal asLssments), and in doing so, at least the 
following should be considered:

• timber sales, short and long term;

• production of other commodities;
• effects on public uses and values, 

including scenic quality, recreation, 
subsistence, and tourism;

• effect on environmental and ecological

- 8 -
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values, including air and water
habitat conservation, sustainability,
threatened and endangered 
biodivercity and long-term productivity,

. jobs attributable to timber harvest a„d 
timber processing; and to the extent 
feasible, jobs attributable 
commodity production, fish habitat 
orotection, and public uses of forests, 
as well as jobs attributable to 
investment and restoration associated 

with each alternative;
• economio and social effecta ‘>"2°'=®’^ 

cormunitiss, and effects on revenues to 
counties and the national treasury,

• economic and social policies “ssociated 
with the protection and use 
resources that might aid In the 
transitions of the region's industries 

and communities;
• economic and social benefits from the 

ecological services you consider;

. regional, national and
effects as they relate to timber supply, 
wood product prices, and other key 
economic and social variables.

see Forest Ecosystem Management Assessment Team, Forest Fcosystem 

Management: An Ecological, Economic and social Assessment (July

1993) (hereafter "FEMAT Report") at ii-iii.
16. On July 1, 1993 President Clinton held a press conference 

to announce a proposal he called a Forest Plan for a sustainable 

Economy and a Sustainable Environment. The proposal describes the 

establishment of FEMAT and the other two working groups, and 

states: "It is their work, and the idea, and opinions of the scores 

of people they consulted that provides the foundation for tho 

president's Forest Plan for a Sustainable Economy and . sustainable 

Environment." July 1, 1993 Statement at 2-3.

- 9 -
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17. on July 16, 1693 thn For«t Service reluus.d u Orutu 

Supple«.ntul Envlron»entul Impact Statement rOSEIS", on Mana,u.ant 

of Habitat for L«t.-Sucoesaional and Old-Orowth Halat.d Spades 

Within the Kan.e of the Wonthenn Spotted Owl- The ne.penaibl. 

Officials for the dooment are defendants Espy and Babbitt. The

DSEIS states:
The Forest service and the Bureau of Lend

they"^ "cd" “*he”S2ppleLnSl
SnvSomental Impact Statement (SEW prasent.

!den?ifier*lanTfliocations and ^JJJ^ement 
direction that provides for a range w
rd:rn?^irrod“/°r^^et /efvT=Van°d"Bureau 

of Land Management. . - •
Readers should note that the Secretaries

?U’„^ib^T“Tfiic4is^^Gdr— rrU-‘
action. . • *

Id., third unnumbered page (emphasis supplied).
' le. Along with the DSEIS the Forest Service released the

FEKAT Report, comprising over 1000 pages. The FEMAT report states:

Timber cutting and other lands managed by the Forest Service and the 
Bureau of Land Management within the range of 

northern spotted owl have been brought vlrtuaUy to s ^halt by federal oo-Ft orders 
Ab a result, the Administration co«»i8*io»®d 
the Forest Bcosystam Management Assessment” for.uW and ass... th. ««a4»««?
of an array of management options that

wL\"“Sing'VLr-r proluce''°tbe

- 10 -
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highest oontritoutlon to economic end social 
well toeing.

FEMAT Report at I-l (eaphasis supplied).
19. Ih. FEKAT Report Hsts sBonq the members of the Team the

tollowing individuals, and describes their professional

affiliations as follows; 

Jerry F. Franklin

John C. Tappeiner

Lisa Brown

David R. Montgomery

K. Norman Johnson

Brian Greber

Matt Carroll

Steven Daniels 

Sam c. Doak 

Jonathan Kusel

Washington
senior Research Forester and
Professor, Bureau of Land management
cooperative Unit, Department of
Forest Resources, Oregon State
university, Corvallis, Oregon

Research Assistant,Department of Fish and wildlife, 
Oregon state University, Corvallis, 

Oregon
Research Assistant 
Quaternary Research 
University of Washington, Seattle,
Washington
professor, Department of Forest 
Kesourui«:3, Oregon State University, 
Corvallis, Oregon
Associate Professor, Forest 
Resources Economics, College or 
Forestry, Oregon State Universi y, 
Corvallis, Oregon
Assistant Professor,State University, Pullman,
Washington
Associate Professor, Oregon State 
University, Corvallis, Oregon
Research Policy Analyst, Portland, 

Oregon
Post-Doctoral Fellow, University of 
California, Berkeley, California

- 11 -
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Margaret Shannon

George H. fitankey 

Victoria sturtevant

Ann C. Werner 

Margo Blosser

Loc Hoang

Terry Locke

Janet L. McCormick

Arthur Miller

A. Paul Newman

Professor of foresL Resources, 
college of Forest Resources, 
University of Washington, Seattle, 
Washington
senior Research Professor, Oregon 
state University, Corvallis, Oregon
professor of Sociology, Southern 
Oregon State College, Ashland, 
Oregon
Social Science Analyst, Oregon State 
University, Corvallis, Oregon
GIS Analyst, Bureau of Land 
Management, Oregon State Office, 
Planning, ARD/GIS, on contract from 
Tnfotec Development, portiana, 
Oregon
Database Analyst, Bureau of Land 
Management, Oregon State office, GIS 
Section, on contract from infotec 
Development, Portland, Oregon
Database Analyst, Bureau of Land 
Management Oregon State Office, 
Section, on contract from Infotec 
Development, Portland, Oregon
GIS Analyst and GIS Specialist, 
Forest service. Pacific Northwest 
RcLoion, Geometronics, GIS Analysis 
Group, on contract from Infotec 
Development, Portland, Oregon
Database Analyst, Bureau of Land 
Management, Oregon State Office, GiS 
Section, on contract from Infotec 
Development, Portland, Oregon
GIS Analyst and GIS/Remote Sensing 
Specialist, Forest Service, Pacific 
Northwest Region, Geometronics, Gis 
Analysis Group, on contract from 
Pacific Meridian Reaourcoa, 
Portland, Oregon

Plaintiff^s injury
20. on May 20, 1993 the chairman of NFRC, John C. Hampton,

- 12 -
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wrote to Dr. Thon.es requestinq the opportunity to observe PEKAT 

,eetin,s, to review FEMAT doounents end otherwise to eonitor the

operations of the working group:

operating and what process you are
in developing your reconmendations.
like to attend the meetings of 5^ur ^roup to
observe the group in operation.like the opportunity to ^he
group or to file written materials with the
group providing information we believe would
be directly helpful to your deliberations.

in addition, to better group has operated, we would like Ill working papers, drafts, studies and other 
materials prepared by any member of the group 
for use In your deliberetiona. We would also 
like to see the minutes of each meeting of the 
group, which should reflect the persons present at each meeting, the matters discussed 
and the conclusions readied. Finally, w« 
would like a copy of all transcripts of the 
proceedings of the working group.

Letter from John c. Hampton to Dr. Jack Ward Thomas (May 20, 1993).

23. on May 24, 1993 Dr. Thomas responded to Mr. Hampton

denying bis request:
our rules of operation and our facilities 

do not allow for observers from various 
interest groups to observe our day to day
operations. The records that, you requested 
will not be forthcoming.

Letter from Dr. Jack Ward Thomas to John C. Hampton (May 24, 1993). 

Plaintiff was never allowed to observe any meetings or to see any 

documents, drafts, minutes or transetipts of FEMAT.

VI. cy^TM FOR RBLIEg
22, Defendant FEMAT was established or utilized by the 

President or onf> or more agencies in the interest of obtaining
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advice or recomendetions (or the President or one or more agencies

or officers of the federal government.
23. Defendant FEMAT is not composed wholly of full-time 

officers or employees ot the federal government. The individuals 

listed in paragraph 19 are memhers of PEHAT who are not full-time 

officers or employees of the federal government. In addition, 

PBttT also included numerous other experts or consultant., 

including Terrence J. Frest and Edward Johannes among others, who, 

upon information and belief, served functionally as nembor. of the 

team and are not full-time officers or employeoe of the federal

government.
24. Despite the deliberate and repeated violations of FACA 

described in this complaint, defendants Espy and Babbitt have 

relied upon the recommendation, -of FEMAT to propose changes in 

federal forest management policy for the Forest Service and the 

BLM. The proposed new policies have injured and will further 

injure plaintiff.

VII. FIRST COPWT 

(VjoTation of FACR S XO(a){l))
25. Plaintiff repeats and realleges the allegations in

paragraphs 1-23 as if fully set forth herein.
26. Defendants violated S 10 (a)(1) of FACA by failing to

open each meeting cf FEMAT to the public. This violation of FACA 

is arbitrary and capricious, an abuse ot discretion and without 

Observance of procedure required by law, in violation of 5 U.S.C.

5 706(2).

- 14 -
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VIII. gECOKD COUHT 

(Violation of FACA S ]L0(an8))
27. Plaintiff repeats and realleges the allegations in

paragraphs 1-23 as ir fully ^iet forth herein.
28. Defendants violated S 10(a)(2) of FACA by failing to 

publieh timely notice of each meeting of FEMAT in the rea.ral 

Register. This violation of FACA is arbitrary ana capricious, on 

abuse of discretion and without observance of procedure required by 

law, in violation of 5 U.s.c, S 706(2).

IX. THIftP COPMT 

rgiolAtion of PXCA g lOfmMSn
29. Plaintiff repeats and realleges the allegations in

paragraphs 1-23 ae if fully set forth herein.
30. Defendant, violated Si0(a)(3) of FACA by failing tO 

allow plaintiff and other interested persons to ettend, appear, 

before, or file statementis with FEMAT. This violation of FACA is 

arbitrary and capricious, an abuse of discretion and without 

observance of procedure required by law, in violation of 5 U.S.C.

s 706(2).
X. FOURTH COUNT 

(Violation of FACA < 10(b)l
31. Plaintiff repeats and realleges the allegations in

paragraphs 1-23 as if fully set forth herein.
32. Defendants violated s 10(b) of FACA by failing to Bate 

available for public inspection and copying the records, reports, 

transcripts, minutes, appendixes, wortcing papers, drafts, studies, 

agenda, or other documents which were made available to or prepered

- 15 -
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for or by FEMAT. This violation of FACA is arbitrary and 

capricious, an abuse of discretion and without observance of 

procedure required ty law, in violation of 5 U.S.C. 5 706(2).

XI. VT9VS COUNT 

fvielatlQP of FACA < 10(0)
33. Plaintiff repeats and realleges the allegntione in

paragraphs 1-23 as if fully set forth herein.
34. Defendants violated 5 10(c) of FACA by failing to keep

detailed minutes ot each meeting of FEMAT, certified as accurate by 

defendant Thomas, that contain a record of the persons present, a 

complete and accurate description of matters discussed and 

conclusions reached and copies of all reports received, issued, or 

approved by FEMAT- This violation of FACA is arbitxary and

capricious, an abuse of discretion and withoi-i ob^,-^rvance of 

procedure required by law, in violation of 5 Tj S.C. S 706(2).

xT iu
tVlolation Of FAtiA S »fa) )

35. Plaintiff repeats and realleges the allegations in

paragraphs 1-23 as if fully set forth herein.
36. Defendants violated S 9(a) of FACA by establishing FEMAT 

without specific authorization by statute or by the President and 

without a determination, published in the Federal Register, that 

establishing FEMAT is in the public interest- This violation of 

FACA is arbitrary and capricious, an abuse of discretion and 

without Observance of procedure required by law. In violation of 5

U.S.C. s 706(2).

- 16 -
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XIII. ^FVEMTH COU«T 

rviolatie" 7^ ^ XcLL
37. Plslntlff repeats and realleges the allegations in 

paragraphs 1-23 as ir fully set forth herein.
38. Defendants violated S 9(c) of FACA by allowing femat to 

.eet and ta)ce action without tiling 'an advisory cosmltt.e charter 

oontaining the Inforaation required by S 9(o) ot FACA. This 

violation of FACA is arbitrary and capricious, an abuse ot 

discretion and without observance of procedure required by law, in

violation of 5 u.s.c. s 706(2).
XIV. TtTgHTH eOPUT

fVtfllation Of JACA < S(b)(2))

39. Plaintiff repeats and realleges the allegations in 

paragraphs 1-23 as if fully set forth herein.
,10. Defendants violated S 5(b)(2) ot FACA by failing to 

require that the membership of FEMAT be fairly balanced in terms of 

the points of view represented and the functions to be performed by 

it. FEMAT was composed entirely of biologists, ecologists, 

economists and other scientists drawn from government and academia, 

although its function was "to produce management alternatives that 

would comply with existing laws and produce the highest 

contribution to economic and social well being." FEMAT Report at 

I-l. FEMAT had no member representing the views of forest products 

manufacturers, logging busincse.e, forest products employees, 

residents of timber-dependent communities, or local governments in 

timber-dependent areas although FEMAT was charged with developing 

legal, economic and social policies directly and adversely

- 17 -
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a£f.ctlng «ch of these Interests. While »eny members of FEMAT 

directly or indirectly represented the views of environments! 

organizstions active in the forest controversy, no scientist who 

served on FEMAT had sufficient background or experience with forest 

products manufacturers, logging businesses, forest products 

employees, residents of timber-dependent communities, or local 

governments in timber-dependent areas to be able to give fair 

consideration to these interests in the development of alternative 

legal, economic and social policies. This violation of FACA is 

arbitrary and capricious, an abuse of diooretion and without 

observance of procedure required by law, in violation of 5 U.S.C,

S 706(2)a
XV. KIMTH COUMT 

fTTidatjori of gACA S S (b) QU-

41. Plaintiff repeats and realleges the allegations in 

paragraphs 1-23 as if fully set forth herein.
42. Defendants violated S 5(b)(3) of FACA by failing to 

assure that the advice and recommendations of FEMAT would not be 

inappropriately influenced by wildlife biologists and ecologists 

Who constitute a special interest. This violation of FACA is 

arbitrary and capricious, an abuse of discretion and without 

observance of procedure required by law, in violation of 5 U,S.C.

s 706(2).
XVI. HFnOEBT yon RELIEF

WHEREFORE, plaintiff prays for judgment as follows:
1. Declaring that FEMAT is an advisory committee under faca 

and must comply with all requirements of FACA and other applicable
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laws.
2. Declaring that defendants have violated FACA in the 

following ways;
a. Defendants violated S 10 (a)(D failing

to open each meeting of FEMAT to the public.
b. Defendants violated S 10(a) (2) of FACA by failing to

publish timely notice of each meeting of femaT in the Federal 

Register.
c. Defendants violated S io(a) (3)

allow plaintiff and other interested persons to attend, appear

before, or file statements with FEMAT-
d. Defendants violated S 10(b) of FACA by failing to 

make available for public inspection and copying the records, 

reports, transcripts, minutes, appendixes, working papers, drafts, 

studies, agenda, or other documents which were made available to or

prepared for or by FEMAT.
e. Defendants violated S 10(c) Of FACA by failing to 

keep detailed minutes of each meeting of FEMAT, certified as 

accurate by defendant Thomas, that contain a record of the persons 

present, a complete and accurate description of matters discussed 

and conclusions reached and copies of all reports received, issued,

or approved by FEMAT.
f. Defendants violated S 9(a) of FACA by establishing 

FEMAT without specific authorization by statute or by the President 

and without a determination, published in the Federal Register, 

that establishing FEMAT is in the public interest.
g. Defendants violated S 9(c) of FACA by allowing FEMAT
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to meet and take action without filing an advisory committee 

charter containing the information required by 5 9(c) of FACA.
h. Defendants violated S 5(b)(2) of FACA by failing to 

require that the membership of FEMAT be fairly balanced in termc of 

the points of view represented and the functions to be performed by 

it.
i. Defendants violated S 5(b)(3) of FACA by failing to 

assure that the advice and recommendations of femat would not be 

inappropriately influenced by wildlife biologists and ecologists 

wno constitute a special interest.
3. Declaring that each violation of FACA daecribed in 

paragraph 2 herein is arbitrary and capricious, an abuse of 

discretion and without observance of procedure required by law, in 

violation of 5 U.G.C. S 706(2).
'ji

4. Permanently enjoining defendants Thomas, ^FEMAT and any 

member of FEMAT from convening, conducting or holding any meeting 

of FEMAT that is not in full compliance with S S 5, 9 and 10(a)-(c) 

of FACA.
5. Permanently enjoining defendants Thomas and FEMAT to 

provide to plaintiff, within five working days and at no cost to 

plaintiff, a full and complete copy of all recorjis, reports, 

transcripts, minutes, appendixes, working papers, drafts, studies, 

agenda, or other documents which were made available to or prepared 

for or by FEMAT, irrespective of whether any such document 
otherwise is or could be exempt from disclosure under 5 U.S.C. 

S 552(b)(2), (5) or (7)-(9).
6. Permanently enjoining defendant Thomas to prepare and
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deliver to plaintiff, within 10 working days, detailed minutes off 

each meeting of FEMAT, certified as accurate by defendant Thomas, 
that contain a record of the persons present, a complete and 

accurate description of matters discussed and conclusions reached 

and copies of all reports received, issued, or approved by FEMAT.

7. Permanently enjoining defendants Espy and Babbitt, and 

their agents and employees, from utilizing, evaluating or 

considering the FEMAT Report or any recommendation by FEMAT as the 

basis for any federal program, policy, regulation or decision until 
FEMAT initiates and completes a new advisory process, I'in full 

compliance with FACA, to develop recommendations that might form 

tne basis for any such federal program, policy, regulation or

decision.
8- Awarding plaintiff it* Oosts and disbursements, including 

reasonable attorney fees under the Equal Access To Justice Act, 28 

U.S,e. S 2412.
9. Awarding plaintiff such other and further relief as the
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court may deem just and proper.
Dated this 6th day of August, 1993

Au c \ ./

MAJiK C. RUTZICK />
PRESTON THORGRIMSON SHIDLER GATES 

6 ELLIS
3200 O.S. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204“3688 
(503) 228-3200

WItLIAlVpRAY SCHATFE D.C.4^6ar # 64261 
STANLEY M. GORINSON,

D.C. Bar # 381642 
PRESTON GATES ELLIS &

ROUVELAS MEEDS 
suite 500
1735 New York Avenue N.W. 
Wasliinqton, D.C. 20006-4V69 
(202) 628-1700
Attorneys for Plaintiff NORTHWEST 

FOREST RESOURCE COUNCll.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

Civil No.

_ ^ ^ ^ 
northwest forest resource council, )

plaintiff, )
)

V., )

MIKE ESPY, in his official )
capacity as Secretary of )
Agriculture, et al., )

Defendants. )
)

INTERROQATORIES AND REQUESTS FOR PRODUCTION
OP DOCtJMENTS

To: Defendants MIKE ESPY, BRUCE BABBITT, DR. JACK WARD THOMAS
and FOREST ECOSYSTEM MANAGEMENT ASSESSMENT TEAM
rurcuant. to Rules 3 3 and 34 of the Federal Rules of Civil

Pi:oc:edure, Northwest J^oreet Resource Council hereby
requests that you answer the following interrogatories within 45^

days of service of the complaint herein, or such shorter time as

the court may set, and produce for inspection and copying documents

identified herein at the offices of Preston Thorgrimson Shidler

Gates & Ellis, ill S.w. Fifth Avenue, Suite 3200, Portland, Oregon

97204, Preston Gates Ellis & Rouvelas Meeds Suite 500, 1735 New
York Avenue N.W., Washington, D.C. 20006-4759, or another mutually

agreeable location at 9:00 a.m. on the same date you answer the

interrogatories.

DEFINITIONS AND INSTRUCTIONS
The following definitions apply to these Interrogatories and 

Requests for Production of Documents;
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different defendants answer individual interrogatories or requests 

for production differently, state each defendant's answer or

response separately.
3. The term "relate** or '‘relating to" as used herein, 

includes from, to, referring to, concerning, alluding to, 

responding to, connected with, commenting on, in respect of, about, 

regarding, discussing, showing, describing, mentioning, reflecting, 

analyzing, constituting, evidencing or pertaining to.
4. The term "FEMAT Report" means the report issued by FEMAT 

entitled Forest rcosystem Managremont; An Ecological ^ Economic, and 

Social Assessment (July 1993).
5. If any document responsive to these requests is withheld 

from production under a claim of privilege, each such document must 

be identified by furnichinq the following information: (a) the 

nature of the document (e.g., memorandum, letter, computer tape, 

etc.); (b) date; (c) author or preparer; (d) sender; (e) 

addressee(s) (if any); (f) copyees (persons to whom a copy is 

indicated as having been sent); (g) the present custodian of the 

document; (h) the identity of each person who has been shown such 

document; and (i) each and every basis in fact and law relied upon 

for withholding the identity or production of such document.
6. These requests for production are continuing. If after 

the date of production specified herein, you come into the 

posisession of any document responsive to any of the requests 

herein, you must give notice to plaintiffs's counsel specified 

below and produce such document within thirty days of the date upon 

which such document comes into your possession.
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1. The tern "document" or "documents" is used in the 

broedest possible sense, end meens any Kind of printed, recorded, 

written, graphic or photographic matter (including tape 

recordings), however printed, produced, reproduced, coded or 

stored, of any Kind or description, whether sent or received or 

not, including originals, copies, reproductions, facsimiles, drafts 

and both sides thereof, and including, without limitation! papers, 
booKs, accounts, letters, models, photographs, drawings, sli.tchee, 

objects, tangible things, correspondence, telegrams, memoranda, 

worK papers, interoffice communioatione, transcripts, minutes, 
reports and recordings of telephone or other conversations, or of 

committee meetings or of other meetings, statements, summaries, 

court pleadings, reports, indeves, contracts, licenses, agreements, 

ledgers. Journals, hooks or records of account, summaries of 

aocount, balance sheets, income statements, appointment books, 

diaries, telephone logs and expense accounts, regardless of their 

author or origin, however denominated by you, which are now 

which were formerly in your actual or constructive possession, 

custody or control. The term "document" or "documents" shall also 

mean exact copies or reproductions of any of the foregoing items 

upon which notations in writing, print or otherwise have been made

or which do not appear in the originals,
2. The term "you" or “your" as used herein shall mean 

defendants lllKe Espy, Druoc Babbitt, Dr. JacK Ward Thomas and 

Forest Ecosystem Management Assessment Team ("FEMAT" or "Team"), 
and any person or persons acting or purporting to act on their 

behalf or at their direction, including their attorneys. If

- 2 -
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response to Interrogatory No. 1, as appropriate) Is not witn a 

federal agency, state (1) the date that person comenced full-tine 

federal enployment, (2) the date that person ended full-tine 

federal employment (if the employment has ended), (3) the terms of 

employment of that person (including wage, salary, hourly payment 

or GS level; medical insurance and other Denetits; vacation and 

slc)c leave), (4) the total amount paid to that person in 

compensation for his or her federal employment to the later of the 

date of termination of such employment or the date you respond to 

this interrogatory, (5) the hiring official of that person, (6) the 

supervisor of that person and (7) the agency for whom that pet.on

vorK:* or worked.
to intergeaa*-<^T»Y Mo. 4

Interrogatory KOe 5.
For each person described in response to Interrogatory Ho. 3 

as a full-time federal employee whose primary professional 

affiliation (as described on pages v-x of the FEHAT Report or in 

response to Interrogatory No. i, as appropriate) is not with a 

federal agency, state the date and duration in hours of every 

occasion on which that parson participated in FEMAT meetings, 
deliberations or discussions, and identify and describe In detail 

every other professional activity engaged in by that person (e.g., 

teaching, research, field work) during the period that person is

- 6 -
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Interrogatory No. 3.
Describe the eeploybent stetus (e.p., permanent full-time 

federal employee, part-time federal employee, contract employee, 

paid consultant, etc, of every member of FFMAT and every person 

Who served as an expert or consultant to rEHNT; and for each such 

person whose primary professional affiliation (as described on 

pages v-x of the FEMAT Report or in response to Interrogatory No. 

1, as appropriate) is not with a federal agency, identify all 

documents describing or relating to the employment statu, of each 

such person.
R««POn«f* Ipterroqafcogy Ho. .1

gamiest For Production
Please produce all documents described in response to 

Interrogatory No. 3.
paaponse to Recrueat For Production >»o. t

Tir^t.arroga'torv Ko._1
For each person described in response to interrogatory No. 3 

as a full-time federal employee whose primary professional 

affiliation (as described on pages v-x of the FEHAT Report or in
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T^t«trciq>torv MO. 1
Identify the neme and primary professional affiliation of 

every person who served as a member of FEMAT. If your answer Is 

different than the list of nemeo end affiliations appearinq on 

pages v-m of the FEMAT Report, please explain the reason for the

difference.
Raanenae to ^

in’bBJTJfffqa'tor^ Ke e 2

Identify the name and primary professional affiliation of 

every person who worked with or for FEMAT as an expert or 

consultant whom you do not consider to be a member of the Team. 

Pleas, describe in full the criteria you applied or utilized in 

determining whether a person who worked with the Team was a member 

of the Team both for the purposes of answering Interrogatory No. 1 

and for preparing the list appearing on pages v-x of the FEMAT

Beport.
Rttaponaft to Interrogatory Kp._2
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claimed to have been a full-time federal employee, as identified m 

response to Interrogatory No. 4.
to inf ^

Tiiterroqatorv MOe ft
For every person named In reepone. to Int.rro,atory No. 2, 

state the date and duration in hours of every occasion on which 

that person participated in FEMiT meetin,S, deliberations or 

discussions, and identify and describe in detail the duties and 

functions performed by that person for FEMAT,

Rsspongg to intarroaaterY Mot < -

TBtarreqatorV Wo._Z
state who established FEMAT, on what date, under what 

authority and for what purpose, describe the structure of FEMAT and 

idantify all documents relatin, to your answer to this

interrogatory.

Response to Tnterr*^qatorv Ho.
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ftacmest Tor Pro«^uetion Mo. Z
Produce all documenta d.scribed in r.sponse to Interrogatory 

No. 7.
t» ifau.at Ppr PrQ«^tti?tioB

|nf rroq*<^oyv MO. 8
state Who appointed Dr. Jack Ward Thomas Team Leader Of FEMAT, 

When that appointment occurred, what authority Dr. Tbcmee wee given 

as Team Leader of FEMAT, to whom he reported as Team Leader and 

identify all documents relating to your answer to this

interiTwyatory.

to IntBTT^toyy

Raquaat gof PrediietiOP Mo». 3
Produce all documents described in response to interrogatory 

No. 8.
to For Productjon
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fntftrreqatorv No._i
state Who selected the Deputy Teen. Leader, the leaders or co- 

leaders of the Terrestrial Ecology Group, the Aquatic/Watersned 

Group, the Resource Analysis Group, the Economic Assessnent Group, 
the social Analysis Group and the Special Analysis Group and the 

members of FEMAT, identify each person who partioipat.d in, 

reviewed or approved the selection of those persons, describe what 

criteria were used to select those persons, and identify all 

documents relating to your answer to this interrogatory.

Raspopaa to interroqat.orv Ho. .9

Raaupgt- Vor product-iop No* A
Produce all documents identified in response to Interrogatory 

No. 9.
to Request For ProductieT> Nq. 4

Tnterrogatorv No. 10
uescribe in full tho duties of the Deputy Team Leader and the 

leaders or oo-leaders of the Terrestrial Ecology Group, the 

Aquatic/Watershad Group, the Resource Analysis Group, the Eoonomio 

Assessment Group, the Social Analysis Group and the Special
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Analysis Group of FEMAT, dascribe who assigned then these duties, 

and identify all documents relating to your answer to this

interrogatory.
ftaeponee to interrogatory Ko> .10

fteouest For Production KOa £
produce ail documents identified in response to Interrogatory 

No. 10.
Response to Request For Produr-tjon No- 5

Interrogatory Mo. 11
Describe all efforts by you or any other person to select the 

membership of FEMAT so that it would be fairly balanced in terms of 

the points of view represented and the functions to be performed by 

it, and identify all documents relating to such efforts,

Raaponsa to interrogatory No,—U
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pgqufeat gar producticm Mo. <
ProSuee .11 docu».nt. identified in response to Interrog.tory 

No. 11.
Tor

Describe in full the purpose, function .nd oonpo.ition of the 

Forest conference Executive comnittee, including . description of 

Who esteblished the coppittee, when it w.s esteblished, when if 

ever it w.s terpin.ted, its relationship to FEWAT and its role in 

reviewing, .nelysing or considering the options or recoppendations 

set forth by FEMAT in its July 1993 Report, and produce all 

docupents relating to your answer to this interrogatory. 

to lnter^»q*^QrY

5'.u

R*qu«at jor Prodvetion No._Z
Produce all docupents described in response to interrogatory 

No. 12.
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Rasponap aamiaat For Production Ko. 1

interrogatory Ho. 13
Describe in detail all contacts, discussions, meetings and 

conversations between the President or the united states or the 

vice President of the United states and FEMAT or any person acting 

as a representative of feMAT.
to Interrogatory Wo. 13

W'-
5.

Tnterreoatorv Wo t 1.4
Describe in detail all contacts, discussions, meetings and 

conversations between any employee of the Executive Office of the 

President (or "the White House") and FEMAT or any person acting as

a representative of FEMAT.
Response to Interrogatory No« 14

interrogatory Wo. 15
State whether the President or vice President ever received
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and reviewed the FEMAT Report or any other document prepared by or 

for FEMAT.
y^aponae to Interrogatory No. IS

b-

Tntarrogratorv Ko. 16
state whether the Forestry Plan announced by the President on 

July 1, 1993 was based on a recommendation to the President by the 

Forest Conference Executive Committee, defendant Espy, defendant 

Babbitt, any other membex- of the Cabinet or any other person, 

committee or entity other than FEMAT; identify all documents 

relating to any such reconuntsndation- 

Responee to Interrogatory Mo. 16

li. ■

Request For Production No. _$
produce all documents identified in response to Interrogatory 

No. 16.

- 13
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R«aj2PM6 to Request For Profmction mq. a

Dated this 6th day of August, 1993.

MARK C, RUTZICK 
PRESl-ON THORGRIMSON SHIDLER GATES 

& ELLXS
3200 U.5. Bancorp Tower 
111 S.W. Fifth Avenue 
Portland, Oregon 97204>3688 
(503) 228-3200

Wl£LIA>^^^»iAY SCHAFFER,
D.C.^ar # 64261 

STANLEY M. GORINSON,
D.C. Bar # 381642 

PRESTON GATES ELLIS &
ROUVELAS MEEDS 

Suite 500
1/35 New YorK Avenue N.W. 
Washington, D.C. 20006-4759 
(202) 628-1700

Attoirneys for Plaintiff NORTHWEST 
FOREST RESOURCE COUNCIL

- 14 -
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UNITED STATtb DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

northwest FOREST RESOURCE COUNCIL, )
Plaintiff, j

vs. )
) 
) 
) 
) 
) 
)

Civil No.

mike espy, in his official 
capacity as Secretary of 
Agriculture, et al..

Defendants. )

REQUESTS POR ADMISSIONS

Pursuant to Rule 36(a) ot the Federal Rules of civil 

Procedure, plaintiff requests that defendant., within 45 days 

after service of the complaint herein, or such shorter time as 

the court may set, admit in the manner prescribed by Fed. R. civ. 

P. 36, the truth of each of the natter, set forth beiow.

Each natter for which an admission is requested shall be 

admitted unless, within 45 days after service of the complaint 

herein, or such shorter time as the court may set, you eerve upon 

plaintiff a written answer or objection addressed to the matter. 

If an objection is made, the reasons therefor shall bo stated.

The answers shall specifically admit or deny the mattir, or 

set forth in detail the reasons why you cannot truthfully admit 

or deny the matter. A denial shall fairly meet the substance of 

the requested admission, and when qood faith requires that you 

qualify an answer or deny only a part of the matter of which ah

- 1 -
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„,ue.t.d, you span specify so »UCP Of it as is 

true and qualify or deny the remainder.

vou may not qiv. lack of information or Knowledqe as a

reason for f.Uur. to admit or deny uni... you state tnat you
hev. made reason.bi. inquiry and tnat the Information Known or

«aduy ootainam. ty you i. insufficient to enable you to admit 

or deny the request.

yequfst For

Defendant ...................... . or utiUsad by tn. president

»r one or more aqenoi.o in tbe interest of obt.ininq advice or 

recommendations for the President or one or more aqencios or 

Officers Of the federal government.

Bespopse to geaueet so, adml..<or w. ,

Beauest ror Adni.f^on Wo, .

Defendant PEHAT is not composed wholly of full-time officers 

or employees of the federal government.
Bespense to Beguest Tar aaml..i„„ ^ ^

BBgHBst Per >dmi..<o.

Defendants Espy and Babbitt have relied upon the 

recommendetions of pemat to propose changes in federal forest

' 2 -
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policy £„ the Forest service
Management,

and the Bureau of Land

lyqyeyt ppr Adaion ^

Meetings of „,t open e= pielntiff or the puhUc.
geSDoee. BfOTKst Tm ^

Eequest Foy ^^»nissien i;

Timely notice of each meeting 

the Federal Register.

BaacPhse to Pegngatjs, >oe,i..if. ^

Of FEMAT not published In

BgaMSgt For Admj.ojesp

Defendants did not allowallow plaintiff and other interested
Persons to attend, appear before, or file state™^ ^

' statements with FEMAT.
-^ena. to Request Admiesi»Tt ^

- 3 -
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aawtft m MmiMio, m«. ■,

...yZ Z.'Z"“
pers, drsft., ,tudi.a, ag.nda, or ot^a^ docuaonts which 

..da avaiiahi. ho or prepared ior or hy

BXjVUt Ppr MniMlea m.. .

- “‘=» -tin, Oi
, certrfred aa accur.t., that contain a record of the 

persons present, a co»pl.te and accurate description of natters 

iecussed and conclusion, reached ,„d copies or all reports 

received, issued, or approved by femat.

Bequest For ^

stetui™" T‘ specific authorization by

puhl- h ” President and without a deteraination,
P Ushed in the Federal Pe,ister, that establishin, FEME, is in 

the public Interest.

- 4 -
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SgSBonse to Reaueaf ppj. Admiagion . q

ROQ'M0*t Wot A<li>a.aal.pii wo^

D.£.nd.nt. ncv.r an aoviaory co,«.itte. charter for
FEMAT.

Sfigpw to Remiaat

Sfqufn For Aaai«,<n,. ua. ,,

Defendants did not select members of Femat with the 

intention of complying with the requirement of aeotion 5(bj(2> of 

the Federal Advisory committee Act that femaT^s members be

fairly balanced in terms of the points of view represented and 

the functions to be performed by it,»

Response to Request for Adlltlee^».^ wa.

Epgyeat For Aflwiftaiion

rsMAT had no manbor representing the views of forest 

Ptoducte .anufaoturers, l„ggi„, bnslness.e, forest products 

employees, residents or tibber-depsndent communities, or local 

governments in timber-dependent areas.

- 5 -



08-09-93 05:18PM DOJ LAND GEN LIT P45/46

Reaponae to Request For AdmisaioB Ko. 12

Reemaat For a^^l■^aalon Mo. 13

FEMAT was composed entirely of biologists, ecologists, 

economsts end other scientists dra%rn from government and 

academia.

Response to Request Ror tiiHijesion wo. 13

MARK C. RUTZICK // \
PRESTON THORGRIMSON OTIDLER GATES 

& ELLIS
3200 U.S. Bancorp Tower
111 S.W. Fifth Avenue
Portland, Oregon 97204-3688 
(603) 228-3200

WILL'^ GRAY SCHAFFER, 
D.<J,-^ar # 64261 

STANLEY M. GORINSON,
D.C. Bar # 381642 

PRESTON GATES ELLIS & 
ROUVELAS MEEDS 

suite 500
1735 New York Avenue N.W, 
Washington, u.c. 20006-4759 
(202) 628-1700

Attorneys for Plaintiff NORTHWEST 
FOREST RESOURCE COUNCIL

- 6 -
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CERTIFICATE OF SERVICE

I hereby certify that on this 6th day of August, 1993, a copy of the foregoing 

Requests for Admissions and Interrogatories and Requests for Production of Documents 

was served:

by hand delivery upon

Ramsey Johnson, Acting
U.S. Attorney for the District of Columbia
555 4th Street, N.W.
Washington. D.C. 20001

by hand delivery and certified mail upon

D.S. Attorney General 
10th & Constitution Ave,, N.W.
Washington, D.C.

Mike Espy, Secretary of Agriculture
U.S. Department of Agriculture
14th Street and Independence Ave., S.W.
Washington, D C 70250

Bruc« Babbitt, Secretary of the Interior
U.S. Department of the Interior 
18th and C Streets, N.W.
Washington, D.C. 20240

(^(7,U>ytA YU ‘kiui
Caren Swan C



August 26, 1993

MEMORANDUM FOR DAVID COTTINGHAM

FROM; Todd J. Campbell
Counsel to the Vice President

SUBJECT: Northwest Forest Resource Council v. Espy, et al.

As you know, we have argued in this FACA case that the Plaintiff should get 
the documents in question through FOIA. Accordingly, we must release the FOIA 
documents as soon as possible so that we do not undermine the FACA argument. In 
that regard I need your help.

The documents are being sent to Tim Obtes, attorney for the Department of 
Agriculture. He is going to review them prior to production for FOIA exceptions. 
However, we also need someone who understands the issues to review the 
documents. Please let me know if you can do this. Thanks for your help
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THE WHITE HOUSE

WASHINGTON

April 30, 1993

(p 0
1Lo

filflllB
0JI?vC

John C. Banpton
Northwest Forest Resource Council 
suite 770
1500 S.W. First Avenue 
Portland, Oregon 97201
Dear John:
Thank you for your letter. Your kind words of 
encourageaent and support aean a great deal to ae.
I want you to know how auch I appreciate your 
participation in the Forest Conference. It was an 
iaportant first step toward the resolution of the 
probleas facing the Pacific Northwest. The 
success of the conference was a result sai 
understanding by all parties that a viable 
solution can be found through discussion.

I have noted your concerns about the U.S. Fish and 
Wildlife Service. Be assured that the Vice 
President and I will give every consideration to 
your concerns. I appreciate your not filing a 
lawsuit during the 60 days allotted for the 
planning teaa to draft recomnendations for solving 
the problens raised at the conference. I believe 
it is tine to provide legislative leadership to 
address these issues, rather than through 
litigation.

Thank you for writing. I look forward to working 
with you in the future.
Sincerely,

20503



NORTHWEST FOREST
RESOURCE COUNCIL*
1500 S.W. First Avenue. Suite 770 • Portland. Oregon 97201 • (503) 222-9505.

Chairman 
John C. Hompfon

Vice Chalmtan/Legal 
Commitlee Chairman
BoDRogon

Finance Committee 
Chairman
Bud Johnson

Public Relatioru/ 
Pollttcal AcHon 
Committee Chairman
Cothy Baldwin

Technical Committee 
Chairman
Charles H. Burley

WlldiHe Committee 
Chairman
R. Kii1< Ewart

April 6. 1993

The Honorable William J. Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, D.C. 20500

Dear Mr. President:

I would like to thank you for calling the Northwest Forest 
Conference. As a participant representing the forest products industry, and 
on behalf of all of my colleagues in the industry, your personal commitment 
to resolve this crisis is both warmly received and greatly appreciated.

*Our industry does not believe in policy-making through litigation. 
We believe that Congress and the land management agencies have the 
responsibility to make and implement policy. The coints, on the other hand, 
should do no more than review specific agency decisions to determine their 
consistency with the laws cuid regulations written.

We do believe, however, that in recent months, the U.S. Fish and 
Wildlife Service (FWS) has taken unlawful actions which have caused injury 
to companies and families in the forest products industry, and that imder 
existing laws, the courts are the proper vehicle to redress those injuries. In 
deference to your request to take jxrlicy out of the courtroom EUid into the 
conference room, we have decided not to file these lawsuits during the time 
your Administration is developing a proposal to break the legal gridlock in 
the federal forests of the Northwest. We do want to take this opportunity to 
describe to you the events that have forced us to contemplate litigation.

In September of 1992, the FWS issued a decision to list the 
marbled murxelet as a threatened species in Washington, Oregon and 
California, even though as many as a million of these seabirds live in Alaska. 
This listing decision put hundreds of workers out of work immediately by 
forcing the' Forest Service to abruptly halt logging on over 120 awarded 
timber sales,, .containing millions of board feet of valuable timber, imtil it had 
initiated and completed "Section 7 consultation" with the FWS under the 
Endangered Species Act (ESA) on each sale. This listing decision was in our

•Repfesonting

Associated Oregon Loggers 
Columbia River Plywood Coopierotives 

Douglas Timber Operators 
Helicopter Logging Association 

Northwest Forest Association

Northwest Independent Forest 
Manufacturers Association 

North West Timber Association 
Oregon Forest Industries Council 

Southern Oregon Timber Industries Association

Washington Citizens (or World Trade 
Washington Contract Loggers Association 

Western Wood Products Association 
Western Forest Industries Association 

Willamette Foresty Council



The Honorable William J. Clinton 
President of the United States 
April 6, 1993 
Page 2 7

view completely unlawful be<*aiise the tnurrelet population in these three 
states is not a species, a subspecies or a distinct population segment of a 
species, and is therefore not a listable unit under the ESA.

The FWS has also flagrantly and repeatedly violated the ESA by 
failing to complete the required consultations on these sales, and many 
others, within the 90-day deadline set by the ESA. The Forest Service 
submitted the 120 murrelet sales for consultation on October 1, 1^92, yet 
today - more than six months later - no consultation on these, sales have 
been completed. The FWS has failed to complete consultations. x>n other 
federal timber sales originally submitted in 1990.

Although we believe the courts can, and if necessary will, remedy 
these statutory violations by the U.S. Fish euid Wildlife Department, we hope 
we will not have to call upon them to do so. We believe constructive and 
long lasting solutions to put our people back to work in the federal forests of 
the Northwest can best be accomplished by a collaborative, legislative effort. 
We look forward to working with you and your Administration to achieve 
this end.

Sincerely,

NORTHWEST FOREST RESOURCE
COUNCIL

^ John C. Hampton 
Chairman

JCH:sar


