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. |
DEADLINE: 10100 AM July 13, 1993

OﬁB requests the views of your agency on
advising on its relationship to the progr
a?corqance with OMB Circular a-19.

P&eas% advise us if this item will affect
receipts for purposas of the the "Pay-as~)
TitloEXIII of the omnibus Budget Reconcil}

i
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= TESTIMONY OF

g . MARGARET J. STASIKOWSK/
U.S. ENVIRONMENTAL PROTECTION

; BEFORE THE

AND THE

SUBGOMMITTEE ON OCEANOGRAPHY, GULF
AND THE QUTER CONTINENTAL SHELF

823
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July 8, 1993
DRAFT

QENCY

OF MEXICO,

i SUBCOMMITTEE ON ENVIRONMENT AND NATURAL RESOURCES
COMMITTEE ON MERCHANT MARINE AND FISHERIES
U.S. HQUSE OF REPRESENTATIVES

Good afternoon, Chairmen and Membars of the Subcommittees, | am
ret J. Sraslkowski, Direcror of the Health and Ecolegical Criteria Division,

ot Science and Technology, in the Office of Water, U.S. Environmental

Proteclﬂ!h Agency {EPA). | am accompsnied today by Stephen A. Schaub, Senior

Micropiologist in my Division. Thank you for the invitation to be here today and to

3

havo the opportunity to discuss H.R. 31, the Beaches En

|

Closut‘e. and Health Act of 1993.

i
!

witho

Everyone shouid be able to enjoy 8 day swimming

ironmental Assessment,

at our nation’s beaches

bt having to worry about health risks from infectioys diseases. The Agency

l . ! .
§undorhtands the Importance of our cuastal wataers as a r¢gsource for recreation by

|

vlsltoJis from around the world. Tourlsm at our coastal areas Is aiso important

comn]erclallv as Amarican and international visitors alike

annually. As the Federal agency with primary responsibi

r
== S

5 [onen. 260 -2vr5

generato bliliony of dolars

ity for implementing the
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 §
iCIuan Water Act, EPA is fully committad to achleving thtT goa! of maintaining
ifishable and swimmable waters nationwide.
|

We support the concapt of protactive bathing beagh water guality ciiteria

;ianu consider it important to provide consistent protection of the quality of U.S.

coastql and Grest Lakes recreational walers. The increaged population of our
v
»

coastal areas dua 10 the conatant migration of industry, business, and households

—0—

places continually lncr’easing:etsssure on the environmental quality of these

%water?. Befare commenting on the specific provisions of the bill, 1 would like to

}dlscuds our current understanding of tha problem and thg Agency’s plan to address
}

élts verious agpects.

Some of the major sources of microblological poliutior that contaminate

*coast#l waters and consequently iead to beach closures pr advisories include
}oveﬂoaded sewage treatment plants, discharges of unirdated sewage from
combinﬁ sewer overfiows (CSOg), poliuted stormwater Funoff from urban and
varloJa nonpoint pollu’tant sources. The Agency has a number of efforts underway
ithat v{ml help to reduce contamination from these sources and bring about
%permJnent Improvements in coastal water quality.
The Agency has proposed a draft nations! policy fpr managing C80s, that
recoghizes their site-spacific nature and the needs of State and loce! governmenis

to degl with them. We have developed stormwater regulations and have permit
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appm:Ltlon raquiramants for the largest municipal and lnq

‘also regeested additional funding for sewage treatment g

‘ensurg adequate treatgnent for ail coaste! arees.

In addition, the Coestal Zone Act Amendments of

s
i

%stronq approach for Statas 10 control nonpoint source pg

‘zona.

:
t
i
!
i

?_is stillja problem and additional measures must be teken

P25
Qo004

ustrial sources. We have

lant construction to

1990 hava provided a

llutlon in their coastal

Neverthelesa, we recognize that, In some cases, ppliution of coastal waters

to protect the public.

%Monitq:ring ot coastal waters to protect recreatione! userg varies from State to

%State. Some States have activa monitoring programs, w.hlté others do notr We are

§awarq that these inconsistencles have caused concern &

!
‘of thqi public.
! !
Y
' i
ki
[ = W)

Eln September 1992, we bsgan a fact finding study

i

1d confusion In the mind

that is the first stage

?feaslbhllw assessment of a8 negotiatad rulemaking proces

with a diverse group of

Interegted parties 10 explore the issuss of nationa! microblological criteria,

|
. monitpring requirements, end closure standards for beaches. Included in our

|

?lntarvfsws wers State and local health sgencies, environmental groups, Industry

repreinmaﬂvaa. sclantists end other Fadoral agencies. Thig flist phase was

comp‘_amd during June of this year. Based on the cons

: i

interegted parties, there are indications that a negotiated
-

| .
.
i

|
t

i

i .

»

Itatlans with more than &0

» Consansus building
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rogula*lon iz the best epproach. It appears that proceed|

negotiation would be a beneficial rulemaking effort,
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nhg to the second phase of

During the discussions, concerns were raised whe

har uniforen,

comprfphenslve, national microblological standarde are teghnicaily feasible given the

divers

ity of geographic and aquatic conditions nationwid

. “Variations in potentlal
v

%pollutant types and sources, climatic differences, and levels of salinity are

.Importent conaiderations in this regard. Limitations in avpllable scientific

 Informegton were alsa discussed.

i

§

=
%lncludes estimates of rescurces required to complete the

the repourcos required for the research program to impro

In developing tr}a budget for fiscal year 1886, we pre preparing a plan thet

negotiated rulemaking and

ve our knowiedge of

mioro?lologlcai contamination in recreational weters, Thr funding and tlming for

_;new b!each reguiations brought about through this IeglsltJtlon or through

?negot;ations with stakeholders wiil be considered with other high priority statutory

i

and c#urt-mandated programs which EPA must strive to

consi&eration of all fectors involved, a national program

-} contin

vation of the negotiated rulemaking could be pursy

complete. If, after careful
s deemed appropriate, &

od 10 produce a

gconsehsus agrsement on recreational water criteria vr st

ndards, monltoring

| 4
gappropehes, and beach notification/closure and reopening guldelines.
: s

under

' vlsltof

As you can see/ with go existing resources, we h

ve a full agenda

way to protect our coastal waters for all Americans and our international

8. In some coses It 16 @ matrer of continuing imp!&mcntat(on of existing
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programs; for others we must seek new solutions to the remalining problems.

§80me Ltatea are doing a very commendable job In monitgring recreational waters

;and in|protecting beachgoers from potentisily hermful pojiution. We encourage
gthem 10 continue and invite the other States to join In on the protection of our
; o

greorea.ﬂonal waters. Wa invite and actively encourage the involvement of all those

éintereﬁted in this process,

Let me now turn to th?ﬁrovislons of H.R. 31. the B.E.A.C.H. bill. We agree

?that récreatlonal water standards, monitoring methods, gnd poilution netification
|

frequir&msnts to satoguard swimmers should utilize a consistent appreoach as
i i

?demmf\strated In the revigsed EPA 2

i;r.urepa*cw in 1986. In the Interest of public health, it is important that information

Eon ha"mful microblological pathogen pollution bs conveyed to all potential

- recredtional water users by either informing them of the hazards or preventing thelr

3

_contact with thess disease causing pollutams through the States efforts In public

' notific%atlon or closure of beaches.

i P ®

' ' E-Ks | have already steted, prevention of racreational water poliution and the
, _

aatab(!shment of cong'stent .rg.problologlcal standards, monitoring methods, and

notlﬁ#ation/closme criteria and their application in the protection of public health is
a tasi! that requires cooperation among all stakeholders, | It is important that the
|

scien¢e be developed to provide the data base on the microbivlogical pathdgens of

H
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?conca 'n. This would include the nature and fate of the arganisms in recraational

%watera, the development of rapld, reliable and cost sffectlve methods to detect and

iquanti‘fy their presence, the determination of their infectipus dose, and the

§

® .
‘essesgient of haaith risks 10 recrearional users. Leaderghip by Btate and local

‘governments as well @ persons benefiting from the recr?atlonal water resources is

| =

fessan i8! and should be the driving force In the establishment and implamentation

‘of sta dards, monitoring, and enforcement of microblological protection based

!

‘upon ?he scigntific data. The stakeholders must be Invoived In the difficult

Edecisi ns of recognizing the hazards, determining acceptable risk lavels, and

§prov' ing the means to reduce pollution or to notify/Glosé recreational areas to

i

éprotaqt the publlc‘s heaith.

§Wator‘ Quallty Critaria and Standards

»

i

Ag with the eariler baach bills passged by the House of Representatives, Gumg -

fSoctHﬁ 3 of the blii requires EPA t0 provide critaria for pathogens to be used In

: /
‘@ssessing cosstal recreationswaters. EPA’s existing 1858 recreational water

’criteriL (using enterococei and E, gpli bacterle) are designed to be protective for

|

pathoPenlc microorganisms that cause acuts gastrointestinal diseases which

i i
roriginate in human fecal matter (such as would occur from sewsge sources).

immergion of thé head in water.

(-

i
fThBSj linessas ars caused by exposure principally through oral upteke from
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Through additional studies wa need to identify indipator organiams, perform
éepldemiologlcal studies, and establish ctiteria that would jbe.protective for other

5 S

types pf fecally transmitted microbial diseases, such as hepatitis A, and other viral

and priotozoen discases.

: Ineeddition to’microbial pathogens that cause gastrpintestinal iliness, il

recreational water 6xposura ¢an aiso transmit many othef micrabial pathogans that

%cauae eye, ear, nose, throatﬁé’splratory tract, and skin ]\fections. This too should

%be an iarea of further research, Several previous and on it.\lng spldemiological
éstudielh of recreational waters in the U.S. and Great Brlta‘n indicate that the

élnclde hce ot these other microbial diseases may be similgr 1o the incidence of acute
fgastnllntestlna! digsases. Some non-gastrolntestinal disgase Gausing organisms

‘oeeur jand grow neturally in water, others are transmitied due to the close

_praximity of bathers In crowded areas, surne ere from animal sources and yet
fotherﬁ occur along with the fecal pathogens from sewagk contaminetion.

it is Important that as we expand ou knowledge clf both sewage borne and

other nﬂ?.:robial pathogens, we continue with our existing indicators In daveloping
contr&! strategles, mmltorln&r\athods and risk assessméntu As the new deta and
analyﬁvcal mathodologies come about they should be used to improve the
frametwork of our stratagies, monitaring methods, and rl&k determinations to
anhance our ability to protect the health of recreational ’Tater users.

gNational microblologlcal criteria would provide consistent health protection

|
mc{reattonai vvater users. Howevar, as we consider national criteria, we need to
{
l
l
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e1e
Roo0s

9 criterla to account for.

§the diversity of geographic and aquatic conditions nationyide. EPA recommends

ithat initial eftorts should center around the States’ adoptjon of existing EPA
: |

ambient water quality Griteria as minimal standards, possibly with minor .

gadlus ents to reflect health effacts and monlitoring datal developed since the 1986

Ecritariﬂ. To date only eight States, the District of Colum

l?la. and several territories

: |
‘and natd¥e american tribes have adopted the 1986 criterip,

? “@
[EPA cfiteria published under section 304(8)(9) ef the Cle

We appiaud the,bill’s efforts (section 3(bH2}] to ar‘sure State adoption of

*n Water Act, however we

goffor 8 modification. We belleve the States should adopt EPA’s published criteria

g\hnhln! a flxed time, such as three years, after EPA publishes updated guidance. If

a Stat&a fails 10 adopt the criteria within three years, EPAls criterie should become

; i
.applicabie water quality standards, without turther prom

i

L!;Igatlon by EPA. We

fbalievp adoption of critaria in this way will be the most cost effective and

~

ﬁexpea tious route to engure adequate protection of coastal recreationa! wafers.

]
fcoanrl Beach Water Quality Monitoring
% .

1

?H.R. %1. State and Ia’cal goygrnmants should have adeqg

& .
' iEPA agrees with the need for consistent monltor!nt practices as indicated In

uate, consistent
|

monitbring practices. However, experience has shown us that there has been

|
‘ reglgtance 10 the transition from the old criteria and mon

toring methods.

Discupsions with State and local governments Indicate tﬂley may be raluctant to

; i
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: { i |
_ . microbial indicators to shorten the required monitoring tlane.”‘

ibe wplgh!d into recreational waters, With these supplemantal methods we hope to

B7,12-93 11:82 OMB LRD/RDI . 011

e " Ei
.‘.

’ 9
ey

‘Invest|In new equipment and tralning in order to use progedures with whigh they

‘are unfamiliar.

Nonetheless, we will continua to ancourage the Str:te and local governments
t0 change to improved monitoring methods and criteria. Wa belisve these improved
étoolo are more protective of humen hezlth, despite the cg‘;st to State and local
%gnvemmenta. New legisiation should consider the funding needs for State and
_:local overnments 10 adopt any new beach criteria, monitoring methods,:.c'l'osure
?requlrlmems, and the seasonal beach monitoring implempntation without
éexceaalr.e cost burdens. A 1993 report by the Natural R#soumu Detense Council o
;shovéq" that current cogts, from a sampling of States and|counties, 10 conduct

;mlcrol?iotoglcal momto,ring pregrams, range from $541 tg 7,500 per mile of.

;Tbaaoh, annually.

:A shortcoming of current methods 10 detect microbial pathogens is that thay

all raq}nre 24 hours or longer to provide results. This anglysis period reduces the

fﬁabmtyfm raspond in a timsly fashion with closures or other types of notification to

?-_protecft recreationsl users. Thaie are some existing aﬂurLs to develop new

T

!We also have identified the need 1o explore other indicator organisms and

' :
’supplqmamal Ingicator systemns such as rainfall evants ddulng which pollutants can

: f
§short(-i_n the detection }ima, broaden the range of fecal pathogens that can be

s G
;‘jmonlti;vred, and provide s capability to monitor the non—felca! pathogen risks. Many
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pf these afforts may require davelopment and standarduzdtion of new sampling and

!
hnalysls methods, and the subsequent verification of their

relstionships: to the

jlncideﬂce of disease. The time and expense raquired to establish this information

would

b%c.onsldarable and constitute a significant EPA rulsearch program, [t is

fastimated that final comprehensive EPA standards, monitbrlng methods, and

i I4
Enotlﬂcrtlon procedures couid=oest a total of 3-5 million d?llars and could take 3-4

years pr longer. Implementation would also have a s'gmﬂoant cost. There

;currsn‘tly is no funding or resources avallable at EPA for Jheaa efforts.

The EPA supports State efforts 10 provide recreatignal water pollution

‘notification requirements through State and local agencies as indicated In the bill.

: {
It Is appropriate that they intorm recreational water usetd of microblological
: !

‘hazards thraugh public notice.

‘notifigation or closure of contaminated beaches, we also

QStatqsiﬂ use in determining when recreational waters an he reopened based on

appro
: (==

5
; meﬂﬁ
5

Driate measurenjpnts of water quallty.

Just a8 wa now have criteria endpoints for Stotes

Marina debris in our coastal waters has been a concern that we are

addrepsing at EPA, aspecially plastic debris and other flogtable materials and we

“are plpased to see it addresaed in H.R, 31.

The Agency

actiorrs ungerway to 438858, monlitor, and controf sourc&s of marine debris.

R
o
to use 1o require
will need guidsiines for
[ R
|
also has & number of
C
Sum
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We also note thet the bill places new requiramants on the Statas for
ﬂoata as under the Coastal Zane Managemant AcCt (CZM(A) Wa are currently
worklnb under the Clean Water Act regarding the cantrol jof floatable debris from

CSOs nd stormwater discherges.

‘n conclusion, EPA supports the concept and appraauh of this proposed

™~

;?lsglsla+ion and wa agree with many of it provisions. We recognize that there are

éscianc issues that need to be addressed to further our understanding of potential
I

,poliuttpn hazards to recreational waters. Howaever, as | !lave stated, the Agency
H i ﬁ.
‘has mBny activities already In place to address this risk t

the health of our
;recraapanal water usés. anqag_g with any new progmm, lve must always weigh
éthese risks against other compeﬂng demandé on our resqurces.

. Chairman, this concludes my statement. | am happy to answer any

équestIPns you may have.

P15
Ro14
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FPA has conducted field investigations of the land-

jund pr?pa{ed reports assessing plastics problems In U.S.

213
o012

hagad sources of debris

haerbors. To characterize

éthe ﬂobtlng debris in U.S. harbors, EPA surveyed the hartiors of Boston, Naw York,
' i

Phlladélphia, Baltimore, Norfolk, Miami, Houston, San Jug

gTacoma, San Francisco, Oakland, and Honolulu. Among

; *
that plaﬁtlcs comptrised over 80% of the debrls.
!

dabris was tound 1o be most abundant in several

?related

;'BostoT

fwherei

, and Philadelphla, which do not have upgraded cad

n, Mayaguez, Seattle,

pther things, we found

Wae also noted during }&&se fleld surveys that sewﬁga. medical and drug

Lities tike New Yark,

mbined sewer systems

raw sewsge and storm water is discharged Into thh harbors during wet

§weater. We ais0 found substantial amount of marine debris In Baltimore which

‘does r!pot have C50s. Materials released from several of

the CSOs in two cltles,

Philadglphia, PA, and Boston, MA, wera sampled, Identifiad, and quantified. Storm

?drelnséhave also been sampled to datermine their signific
_debris, This information on sources and tha presence of
iuaaful= ag an educational tool. It will aiso be helpful In th

types

/’

sewerg, R

|
(EPA is working with NOAA through an Inter-agenc

t

Lnce a8 B source of marine
debrls in U.5. harbors I8

L p—

2 future 10 Identify the

of technologies needed to control debris released from C$0s and storm

y Agreement {IAG) to

“fund the annual internationat beach cleanup actlvities organized by the Canter for

_ Marine Consergatlon (CMC} and 1o maintain several ofﬂc%es for Information

; |
- distrifjution. in order to better understand the impacts of our actions on the debris
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i

éproblem. EPA I8 deveu’)plng e 31atistically designed beach sampling methodology to

be ablé to make a statistically valid trend assessment.

beach

Through a grant to CMGC, EPA is funding a projact

ko design thase statistical

cleanups. This activity is very similer to one of thé requiremants in the

proposed Beach Bill. This projsct Involves local voluntee! groups, "Citizen Pollution

‘Patrols” which are organized to perform uniform assessr

.reporting of marine daebris. The first year of this pliot stu
o
and th}e results indicate that it is possible 1o uge properly;

collect statistically valid information on merine debris. T

unde

for th£ sampling of marine debris and to obtain rellable d
’

r&a)ﬁn repregents an excellant opportunity to develgp a national methodology

1jlant, monitoring and

pleted,

v

dy-has been com
trained volunteers to

his study we've

ata to better determine

: !
‘and identlfy trends. EPA snd NOAA arg organizing a workshop, to be held In

: !
‘Novembaer 1993, to discuss this new methodology and 1

progréms to reach national racommendations on a single

available data.

hose used in other

methodoelogy based on all

E-Regardlng the proposed EPA report to Congress ufider section B{b) of this

bilf, lee would like to suggast that because floatable mmJarlats are not indicators of
. t

fhumabmpec!ﬂc pathogens in coeste! recreational waters, the requirement of

-inectlo"n 6 (b)(2) on floatables should be included as a requirement of section 408

I

(c)mf!nataad. This would kaap the Faderal floarables re
>

one plfbe.

Quirements of the bill in




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503 SPEB
July 14, 1993

LEGISLATIVE REFERRAL MEMORANDUM
LRM #M-498

TO: Legislative Liaison Officer -

DEFENSE - Samuel T. Brick, Jr. - (703)697-1305 - 325
JUSTICE - Sheila F. Anthony - (202)514-2141 - 217

FROM: RONALD K. PETERSON (for)
Assistant Director for Leglslative Reference

OMB CONTACT: Mark KRAMER (395-3445)

SUBJECT: EPA Qs and As on Environmental Issues at
Closing Military Bases

DEADLINE: 10:00 AM July 19, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You-Go" provisions of
Title XIII of the Omnibus Budget Reconciliation Act of 1990.

CC:
L. Haber -
K. Glozer :
R. Belzer

cGinty
B. Burke
H. Paster
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The Honorable Max Baucus

The Honorable John Chafee

United States Senate

Committee on Envirommant and Public Works
Washington, D.C. 20510-6176

Dear Senators Baucus and Chafee:

Thank you for your interest and the opportunity to respond
to additional questions as a follow-up to the hearing that was
held on May 27, 1993. oOur responses to your questions are
anclosee’

We look forward to continuing to work with you on base
closure issuas, as ye strive to achieve expeditious base closures
and envirommental dgéanua,,to promote productive reuse of closing
military bases.

L

Sincerely,

Tad McCall, Jr.
Acting Deputy Assistant Adminjistrator
for Federal Facilities Enforcement

Enclosure
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1. Question: What is to prevent DoD from using long-term
leasing as a mechanism to avoid having to fully cleanup bases
prior to allowing them to be transfarred for reuse as would be
required under Section 120(h) (3) of CERCLA? -

-

QUESTIONS FROM SENATOR BAUCUS

Answer: Leases do not allow DoD to avoid cleanup liability
under CERCLA. DoD remains legally accountable as owner of the
property. At NPL sites, DoD also remains subject 1ito the
requirements of existing Federal Facility Agreements, which are
mandated®by section 120(e)(2). FFA’s have enforceable deadlines
and aré the formal vehicle for EPA oversight, including the
statutory requirement for EFA concurrence on remedy selection.
These agreements pYovide that EPA is the final decision maker on
issues related to scheddT¥s for the implementation of remedial
actions. :

2. Question: What is EPA’s view of leasing arrangements? Are
long-term leases consistent with section 1207 Will leases
complicate EPA’s ability to oversee the clean-up of these sites?

ANSWER: A. Leasing Arrangementz- EPA’s first concern at all NPL

" gites is to ensure that contaminated property is cleaned up to a
level that is protective of human health and the environment.
Along with Congress and DOD, EPA recognizes, however, that when a
military base closes the economic impact on the surrounding
community can be devastating. FPA has not objected to DOD using
leasing arrangements so long as such transfers do not threaten
human health or the enviromment or unreasonably interfere with
CERCLA response actions. ’ i

B. Section 120~ The United States has taken the
position that the restrictions on transfers contained in CERCLA
gection 120(h) (3), as amended by the Community Environmental
Responsge Facilitation Act (CERFAJ, apply only to deed transfers.
Saction 120(h) (1) requires a federal agency to include in any
scontract for the sale or other transfer of real property” a
notice of any hazamious substance activity on that property. In
contrast, section 120(h)¥#) requires that "each deed entered into
for the transfer" of property on which there w&s any hazardous
substance activity contain a covenant that all remedial action
has been taken on the property. Hence, by its terms, section
120(h) (3) only applies to deeds. It must be noted that the
United states is in litigation in the federal district court for
the District of New Hampshire on the issue of whether a long-term
lease is tantamount to a deed transfer. Conseryation Law

ation, et al. v. De e Alr Force, et al,, Civil
Action No. 1:92-CV-156-M.

C. Impact on EPA‘s Oversight- In spite of the economic
pressure to place property at closing bases back into economig

1
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reuse, must maintain the ability to carry out its primary
role of ‘overseeing response activities. In light.of the dual
challenges of expeditious transfer of property and protection of
human health and enviromment, EPA has been working with DOD
on procedures for identi€ging parcels of property suitable for
leasing and on model lease provisions to ensure that lease
transfers do not threaten human health or the environment or
interfere with the cleanup process. To date, EPA has not
experienced any significant interference with oversight of
response actions caused by the leasing of proparty.

3. gQuestion: To what extent do you anticipate that the CERFA
process will result in the expedited transfer of economically
desirable, clean parcels of land? _

Ansver: We believe that CERFA will identify some parcels,
but we are uncertain how large a universe of economically
desirable parcels will be ldentified by this process. However,
local reuse groups will be made cognizant of clean parcels that
they might not have been aware of previously. DoD may have -
amplifying information regarding the nature of parcels which they
believe will be identified under CERFA. '

our intarpretation of CERFA‘s language that "no hazardous
substances or petroleum products were stored, disposed of, or
released® on a parcel is strict and may lead to the
identification of only a limited universe of parcels. However,
EPA is working with DoD to have DoD identify other parcels that
may be suitable for reuse (e.g., housing units whare only storage
bhas occurred with no re?%i%c).

{

4. ~ Question: What is the effect .of non-concurrence?

Answer: The effect of non-concurrence under CERCLA section
120(h) (4) (B) is that the parcel 1s not clean as defined by CERCLA
section 126(h) (4) (A), l.e. it is not real property " on which no
hazardous substances and no petroleum products or their
derivatives were stored for one year or more, known to have beén
released, or disposed of." The non-concurrence under section
120(h) (4) (B) would in most cases have no effect on whether the
property may be suitable for deed transfar under. 120(b)(3) or for
lease transfer. CERFA added no new prohibitions or restrictions
on property transfers other than the covenant requirements in
section 120(h) (4) (D) for transfers of property identified as
clean under section 120(h) (4) (7).

5. Question: Is DoD working with the States and EPA to assure
that the® will be able to concur in a timely manner?

4
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' answer: EPA believes that close coordination between DoD
and the regulators, including the sharing of documents as they
are developed to facllitate concurrence, will assist in achieving
the necessary concurrence within the required time frames. EPA
has requested a "staggered" submission of CERFA documentation so
that the regulators may meet the required review times. EPA is
unaware of State and DoD coordination with regards to base

closure. -

6. guestion: To what extent is it appropriate for the DoD to
tailor the degrea of cleanup to the proposed reuse of a parcel?

Answer: The National Contingency Plan (NCP) and relevant
EPA guidance provide flexibility to balance the need to select
protectiype remedies and the need to ensure appropriated funds are
not expended for unattainable remedias. The NCP does not dictate
a specific future land use for estimating potential exposure
within the risk assgssment process. Future land use can and
should be made on a siteshy-site basis in consultation with all
federal, state, and local stakeholders.

Land uge is not a direct parameter for remedy selection under
CERCIA. It ie not one of the nine criteria for remedy selection
per se, but it may factor in through a determination of overall
protectiveness, state and commmity acceptance, and other
criteria.

7. Question: What would happen if the future use changed from
the reuse that was originally anticipated? Would tailoring of
cleanup to a proposed reuse foreclose other options for use in
the future? What would happen to the remaining contamination if
the use changed? Who would be responsible for the cleanup to a
second reuse? = .

Answer: If the future use requires a more stringent cleanup
level, then additional cleanup would need to be conducted prior
to the change  in use to ensure protection of human health and the
environment. Responsibility for the cost of additional cleanup
is one of several policy issues which EPA is attempting to
address.

8. Questiont Woﬁid aldgwing reuse prior to full cleanup make
it more difficult or expensive to accomplish the ¢leanup?

Answer: EPA has developed model lease provisions intended
to assure that activity allowed under a lease will be structured
to avoid this very concern and ensure that the reuse will not
lmpede the cleanup.

However, there is the potential to complicate the cleanup if new
(lease) activities are being conducted on a parcel that 1s in the

3
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cleanup process or for & site where final cleanup has not yet
been determined. '

9. Question: How has the decreasé in EPA‘s budget affected
EPA’g gbb!ity to oversee federal facility envirommental
compliance and cleanup?

Answers EPA id conqgrned about being able to keep pace with
our oversight requirements. EPA‘s oversight obligations are
growing as existing projects move through the process and as
additional Federal facilities are being added to the NPL.

Por closing bases, the need for EPA concurrence on uncontaminated
parcel documentation and demonstrations that remedies are
operating properly and successfully will place additional
respongibilities on the EPA regional staff workloads.

10. Question: Do you have any suggestions as to how EPA can
keep pace with the activities of DoD and DOE?

Answer: Only so many efficfencies can be gained to )
accommodate the funding shortage. For example, if EPA is =
included throughout the investigation and cleanup process and
standard guidance is followed, presumably there will be
"economies of scale® through better investigations and remedy
selections, allowing for more efficient design and construction
of the actual remedies. Additional efficiencies 'may be gained
through igprovements such as enhanced information exchange (e.g.
elactronic transfer of information). However, thdse efficiencies
‘will not bridge the gap between our requirements; and resources.

/

As the environmental rest&Pation proceseaes at DoD and DoOE
activities continue to mature, requirements for EPA oversight of
environmental cleanup and compliance continue to grow. However,
as EPA implements President Clintqn’s Executive Order to .
streamline the Federal workforce, it is cutting its workforce
across the board. Therefore, while the EPA is shrinking, the
programs we are overseeing are growing. This inconsistency in
funding places EPA in a diffjicult position.

To keep pace with these growing raquirements, EPA is suggesting a
more strategic approach to the waste management and cleanup
problems of the Pederal government. We propose that Federal
agencies fund this strategic approach by satting aside 1 percent
of the portion of their budgets dedicated to environmental .
Cleanup and compliance. These funds would supplement EPA’s -
efforts at Federal Facilities sites. additionally, we are
recomnending increased budget flexibility, which will allow us to
raprogram money &cross accounts, e.g. contracts to salaries or
travel. ceilings on these accounts, limit the Agency‘’s ability

-,
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to implement mandated legislative regui '
equirements that are often
enacted after the budget is formulated and approved.
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QUESTIONE FROM SENATOR CHAFEE FOR EPA

1. Question: Does the FY ‘94 budget contain a decraase in
Pederal Facility (FF) oversight? If so, how will you deal with
the new responsibilities of CERFA and the FFCA with fewer
regsourcesg? .

. Answgr: Yes, the current FY 794 budgat decreases EPA’s
resourcef for thies work, and the challenge of how to manage an
expanding universe with less resources is daunting. EPA along
with other Pederal gmencies, is implementing President Clinton’s
Executive Order to stream®ime the Federal workforce. Resources
in BPA’s budget have been cut across the board.

We are continuing to strive for efficiencies, which may help to
offset the funding shortage. For example, if EPA is inciuded
throughout the investigation and Cleanup process and standard
guidance is followed, presumably there will be gome “economies of
scale” through better investigations and remedy selections,
allowing for more efficient design and construction of the actual
remedies. Additional efficiaencies may be gained through
improvements such as enhanced information exchange (e.qg.
electronic transfer of information). However, thaese efficiencies
will not bridge the gap between our requirements and resources.

To kesp pace with these growing requirements, EPA is suggesting a
more strategic approach to the waste management and cleanup -
problems of the Federal government. We propose that Federal
agencies fund this strategic approach by setting aside 1 percent
of the portion of their budgets dedicated to environmental
cleanup and compliance. These funds would be used to supplament
EPA oversight at Federal Pacilities sites. Additionally, we are
recommending increased budget flexibility, which will allow us to
reprogram money across accounts, e.g. contracts to salaries or
travel. Ceilings on,these account®, limit the Agency’s ability
to implement mandated legiglative requirements that are often
enacted after the budget is formulated and approved.
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2. Question: The military has indicated that it intends to
lease 2 significant ‘amountewdf contaminated property to states or
private parties until cleanup is complete. Judging from DoD’s
use of leases to date, the texrms of these leases could be up to
100 years in length. In your view, isn’t a 100-year lease really
the same as transferring title to the property? -

And if your answer 1s yes, isn’t DoD just circumventing the .
requirement in the Superfund law that all remedial action be
taken on the property before it is transferred? Does EPA
currently exercise oversight over the negotiation of these
leases? If so, why not? What changes in law or regulations are
necessary in your view to assure that the proper envirommental
safeguards are built into any leases of contaminated property?

Answer: As we note in our response to Senator. Baucus’.
question #2, the United States is in litigation in the Federal
distriet court for the District of New Hampshire on the issue of
whether a Jlong-term lease is tantamount to a deed transfer.

vat] Fo atio et « V. e Ajyx
Jorece, et al., Civil Action No. 1:92-CV-156-M. .

EPA Mus not objected to DOD’s use of leases as a mechanism
for getting parcels of property on closing military bases back .
into economic reuse. EPA has been primarily concerned with
ensuring that leases/on pro ies that are part of an NPL site
do not threaten human hea or the environment or unreasonably
interfere with CERCIA response actions. EPA has not been
involved in the negotiation of lease provisions concerning
financial arrangements or length of lease periods. EPA and DOD
have been working together to develop procedures for identifying
parcels of land suitable for leasing and to develop model lease
provisions to address EPA’s concerns.

-
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QUESTIONS FROM SENATOR CEAFEE FOR BOTH DOD AND EPA

1. Question: Expand upon how some of the DoD/EPA
recommendations might look in practice?

Answer: .

a. lappi as rocess. This
acceleration initiative involves beginning the next phase of the
CERCLA process while fina)l review of the previous phase is being
completed. One example would be to start drafting the Proposed
Plan whilg the Feasibility Study is being finalized.

»

b.  Utilization of innovative technologies. Under certain
conditions, closing pases could offer the right site
characteristics to ney _technologies that are close to the

demongtration and validation phase. These technologies may have
national application and the closing base could provide a test
bed for investment.

c. rovin tractin . Improving contracting
procedures to allow for greater flexibility in responding to
conditions discovered during the -project (e.g., the need for
additional wells or samples) could accelerate the &leanup
proceess. )

14

2. Question: Will CERFA put a significant amount of federal
property back into productive reuse?
(= .
Answer: It is difficult for EPA to estimate this at this
time. EPA has not received any specific information from DoD on
this topic. DoD may have amplifying information regarding this.

3. Question: What role do you see for local communities around
closing heas in the process of identifying clean parcels?

aAnswer: The statute provides that DoD make its proposals
available to the pubfic at the same time the proposal is given to
EPA for concurrence. In EMlition, DoD may seek assistance in
searching for historical information regarding the base or
parcel. This might be in the form of local records or previous
enployees that might have records gpecific to the parcel. As a
general matter to expidite the transfer process there has to be
close coordination with the local community so that there can be
2 blaance between cleanup and reuse.
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| Washington, D.C. 20503

July 16, 1993

; EXECUTIVE OFFICE OF THE PRESIDENT
’ - OFFICE OF MANAGEMENT AND HUDGRT

LEGIBLATIVE REFERRAL MEMORANDUM

Législative Liaison Officer -

@91

IRGENT

LRN #M-505

\GRIC-CR - Hal Gross (all teatimony) '~ (202)720-7095 ~ 230
§ -~ Frances White - (202)690-7760 = 328
QSTP ~ Susanne Bachtel - (202)456-7 16 - 288

i

Faou-; RONALD K. PETERSON (for)

Assistant Director for gis]
OMB CONTACT: Chantale WONG (395-6944)
SUBJECT: EPA Proposed Testimony on Heas

Associated with Exporusre to

nxannjuz: 1100 PM July 19, 1993

ative Reference

1th Risks
Secondhand Smoke

AI K g

OMB reguests the views of your agency on the above subject before
adviséng on its relationship to the program of the President, in
accordance with OMB circular A=-19, i
rlonsﬁ advise us ir thil item will affect |airect spending or
receipts for purposes of the the "Pay-As~You-go" provisions of
ritlo;xIII of the Omnihus Budget Roooncilintion Act of 1990.
cc. é | |
B. Clendenin ;

K. McGinty g

. itor §

é
{
i




a7,16-93 13:51 OMB LRD/RDI 283

07/16/08 ’12:01 o202 260 B18S EPA CONG LIASON !

TESTIMONY OF
CAROL BROWNER
. ADMINISTRATOR
u.s. ENVIRONMENTAL PROTECTION AGENCY
SURCOMMITTEE (ON HEALTH AND THE RONMENT
commm; ON ENERGY AND CO| RCE
ZU.S. nousm OF REPRESENTATIVES

| ~ JULY 21, 1998 ?
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bood morning, Mr. Chnlmum and Members of the Subcomnime Thank you for the

Wi: wppear before you today to discuss the adverse healq effects of exposure to
eaviro ’ tobacco smoke (ETS) and what Americans can do to reduce their health risks
w with axposuce 1o secondhand smoke.
| hnvhvnnmnal wbacco smoke, also callsd secondhand smohe 15 2 mixwre of $e, smoke
xlvm o#f by the burning end of & ctgmm pipe, or cigar and the smokc cxhaled from the lLings
of mﬂn “This mixture connulns more than 4,000 substances, more than 40 of which are
known tlo Jeuse cancer in humeans and animals and many of which m strong irritants. Bxposure
o monﬂhmd smoke s cal’led Involumary smoking or passivs amoking

;n January 1993, the Environmental Protoction Agency (F.PA) published an assossment of
the mp&mry health risks of passive smoking, entitled -Respfmory Health Effects of Passive
s:mmg, Lung Cancer and Osher Dlsordm The repont concludes that exposure 1o
envlmm*mml tobacco amoke 1y responstbie for approximately 3 000 lung cancer deaths ¢ach
yoar in onsmoking adults In the United States and that it mlously affecu the respiratory health
of bundrpds of thousands of childica,
qecame of the health impllcatlom of exposure to mmdhmd smoke documanted jn our

mem:#ort uwuummwnwmmivcgavemmmtrepomimedmmsﬁbyrhoUS

1
-,

’
LS o . !
E Sé,‘a_/»ﬂ.{.eib ;_3/,; totr oy
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Surpo+ General and the National Ressarch Counchl of the Nmonu’ Academy of Sciences, EPA
s wdaj recommending actions to prevent lnvoluntary public cxpo:ﬁ:e w indoor secondhand
sonoke. | |

ium the suthority of Title TV of the Superfund A:mndmerfts and Remborizaton Ac
the xa}son Gas and Indoor Alr Quality Rescarch Act of 1986”, EPA is directed to conduct

md{n and disseminate information on all aspects of indoor air quallty As part of this offort,

in 1988 the EPA undariook an assoisment Of the respiravory health oftseu of passlve smoking.

l
This ubmmsnt was intended to: update the carlier reports of the btn'geon General and the
Natlom) Resmch Councll; clessify ETS according to EPA's wcmogen assessmerk guidelines;
fr ) l“ue respiratory effects of exposure to secondhand smoke In ohildren, and, if possible,

:qumﬁd the sxtent of risk! o,

The report summarizes the findings of the Agency's msm investigation of the

¢
¢
(

mplmbry health risks from expo&un: to environmental tobacco smokc It incorporates

commens from two open public rev»ews and recommendations from EPA's Science Advisory

Board - a panel of Independent sclentific experts In this field, ‘mez Science Advisory Board

endorscld the concluslons of the roport and the methodologles used.; In particular, the Board

unanlm?uxly eadorsed the report’s classification of ETS as a humaﬁ lung carcinogen.

#uad on the weight of the avalleble sclerific evidence, EP,\ concluded thar the
wldesprpad exposure to secondhand :smoke in the United Swates prcﬁems & sericus and substantial
publlc he:l.m risk. The major ﬁndings included in the report are: |
:- Seou[:dhaud smoke Is & humusung carcinogen. It is rasponsible for spproximately 3,000
lung catjoer deaths annually in nonsmokers in the United States, zrs is classified 28 3 known

4
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humen, gCiroup A, carcinogen und_or EPA’s carcinogen ummeljl guldelines. This

classifl ﬁ’nlon is teserved f;t thoss compounds or mixwres thet hava the strongest evidance of &

mw—u}d-et’fect relationship in hms Other agents classified by 'EPA as Gl‘oup A

mm*an include radon, asbestos mnd benzene.
E
. mlm subtle but significant other effects on the mpinm)ry bealth of aduit

nm&m These include coughing, phlegm production, chest dnscomfou, and reduced lung

g
. Yonig children are particularly sensitive to adverse effects !‘r¢m sccondhand smoke:
§- Infamts and young chlldmn whose paronts smoke are among the most seriously
M by exposure to socondhand smoke, with incressed cisk of lnwcr resplratory tract
lnlbwo*u such as pneumo;ua and bronchm EPA ostimates that pmlvc smoking Is
}blc for between 150,000 WSOO 000 lower respiratory tuct infections in infants and
emum} under 18 months of age ammally, resulting In berween 7, soo and 15,000
honpitaﬂuﬁons cach year. | |
- Children who have been uposad 1 secondhand smoke are also are more likely to
‘have mh»oed lung function and synipmms of respiratory lrritation such as cough, excess
phlegin) and wheesing. |
| - Pastive smoking can load to a buildup of fluid in the ml(;bdlé" ¢ar, the most cogumon

CEIs of hospltallzation of ¢hildren for an operation,
— Asthmatic children are especlally at risk, EPA estlmw:si that exposure w secondhand

glmokq Mases the number of oplsbdes and the severity of symptcims for barwean 200,000 and

i
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om million asthimatic children. Pasilve smoking is a risk factor to" the thousands of non-

asthmatic children who develop the condition each ysar.
| &m firmly beliaves that the scientific evidonce is sufncm to warrant acdons 0 protect

o

nonsmokm from tnvolunary — and I swess the word Involuntary - exposure to secondhand

smooke,

Br‘ﬁ is conducting a broad public outreach program to comrmmlcm the findings of the

repon l am pleased 10 announce wday & major step in EPA's public education program about
/ |
e haz?da of exposure w0 envl:ommal tobacco smoke. §

hPA is today releasing & new public information brochurs, lltled Whas You Can Do

Abom' iccondhand Smke, which recommends actlons to prevent InL'olunwy exposure to BETS in

Indoor énvironments. The recommendations conained In the brochiure are intendoed 1o help
!

.pmm.s decisionmakers, and buildin; occupants teke steps to prowbt nonsmokers from
‘exposuss to seoondhand amoke, The brochure also contains 3 memge for smokers about how

they cah help proiect people around them, [ want to emphasize thg,t we ars not insonsitive 1o the

o
dlfﬂcmflu that smokecs encounter in today's society.

_ I

¢ EPA wmmﬂ that people not smoke In their home or permit others to do so, If a

5mmlly mber smokes indoors, wa recommend increased ventllatlon in the arca where smoking
’ 1

‘takes place by opening windows mmg exhaust fans. We also rdcommnd that smoking

should ot occur If children are present, particularly Infants and wédlers. Baby-sitters and

others tho work in the homs should not be ailowed to smoke in tb';: house or near children.

-
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* EPA|recommends that every orpanization dealing with children — schools, day care
W, sad other piaces where children spend time — have a anoking policy that
dfwﬂv*ly protects children from exposurt to cavirgnmental tobfww smoke.

i
H

* In ll,e workplace, EFA remmmenda that every company lmve a smoking pollcy that
MP’ protects nonsmokers from involuntary exposure to tobm smoke. Many

t and organizations alroady have smoking poticles in plam, and more and more are

them, but thess policiss vary In their effectiveness.
klmply separating smokers and nonsmokers within te same area, such a3 8 cafeteria,

may mTuw exposure, bu{ nonsmakess will i1} be exposod to recirculated smoke and smoke

druung Into nonsmoking areas. Promblung smoking indoors or llmmn; smoking to rooms that
have b\%en speclally designed to prevent smoke from escaping 10 other areas of the bullding are

ﬂn m’opﬁom that will effactively pmat nonsmokers. The com assocutad with establishing
properl designed smoking rooms vary from bullding to bulldlng. md are liksly to be greater
;I:j:ply eliminating smoking entirely.
kmployer-mppomd amoking cessation programs are an lmpomm part of any smoking
policy. Approxhnmly 25 peroent of Americans smoke. While wdrklng ina smoba—fme

W may encourage some amohcrs to quiv, a smoking policy sh;Ould provide support for

'thm want to kick the hablt, !
|

LR &oldng is permimd in @ restaurant or bar, placement of smoklng areas should be

mInod with some kitowledge of the ventilation chmcurkmx of the space, (o minimize

wxpusure, Morc and more individual restaurants and éestautant chaing are
;
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prohibitiig smoking tn their fachlities, and cities and countios across Lhe Unitsd States are

restricting amoking In restaurants wlthln thelr jurisdictions.

This brochure and the recommendations 1t includes have been reviewed by the 21 federal
| )

sgencics of the Intevagency Comrruuqc on Indoor Alr Quality, as we)l as the American Medical
Assoclation and the American Lung Association, We are planning io distribute it as widely as

i

possible.

EFA plans to publish a guids fater this ysar w assist privata u(mr busincsses that are
lnmome in establishing workplace amoldng policies. The guide wall provide information nbout.
wulunﬂni existing smohhig’pollcle&eor sstablishing a policy if one does not exist.

Iné summary, Mr. Chalrman, FPA belleves thar exposure 10 apvnronmemal tobacco smoke
provides +umciem risk w tuoununend% preventing exposure In all lndt;or environments. The
Agency s that parents, der:iaionmakers. and &8l of us Wbo occupy bulidings take
appropriale sitps to reduce exposure to secondhand smoke,

'nm concludes my preparcd tcmmony Y would be happy to ndams any questions you

may have, | ‘

H

0os
Rooz




EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503
July 15, 1993

LEGISLATIVE REFERRAL MEMORANDUM
LRM #M-502

TO: Legislative Liaison Officer -

AGRIC-CR - Hal Gross (all testimony) - (202)720-7095 - 230
HHS - Frances White - (202)690-7760 - 328

OSTP - Susanne Bachtel - (202)456-71;5 - 288
FROM: RONALD K. PETERSON (for) k ,7%;’\
Assistant Director for Legislative Reference

OMB CONTACT: Chantale WONG (395-6944)

SUBJECT: EPA Proposed Testimony on Scientific and
Procedural Issues on EPA’s report on Passive
Smoking

DEADLINE: 10:00 AM July 19, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You-Go'" provisions of
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Good morning, Mr. Chairman and Members of the Subcommittee. Thank
you for the opportunity to appear before you today to discuss scientific and

procedural issues regarding EPA’s report on passive smoking.

The U.S. Environmental Protection Agency (EPA) has published a major
assessment of the respiratory health risks of passive smoking (Respiratory Health
Effects of Passive Smoking: Lung Cancer and Other Disorders; EPA/600/6-
90/006F). The document has been prepared under the authority of Title IV of
Superfund (The Radon Gas and Indoor Air Quality Research Act of 1986), which
directs EPA to conduct research and disseminate information on all aspects of
indoor air quality. The report concludes that exposure to environmental tobacco
smoke (ETS) -- commonly known as secondhand smoke -- is responsible for
approximately 3,000 lung cancer deaths each year in nonsmoking adults in the
U.S. and seriously affects the respiratory health of hundreds of thousands of

children. The following testimony summarizes the development of the report, the
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scientific review process, the major findings and the scientific approach. The

testimony concludes with responses to tobacco industry criticisms.

Background _

In recent years, comparative risk studies performed by EPA and its Science
Advisory Board have consistently ranked indoor air pollution among the top five
environmental risks to public health. Environmental tobacco smoke is one of the
major indoor air pollutants and, given the known health imp'act of tobacco
smoking, there has been concern that nonsmokers may also be at risk of serious

health effects.

As part of its efforts to address all types of indoor air pollution, EPA’s Indoor
Air Division in 1988 requested that EPA’s Office of Research and Development
(ORD) undertake an assessment of the respiratory health effects of passive
smoking. Because of both resource and time limitations, the assessment was
limited to respiratory health effects, both cancer and non-cancer, rather than a
broader investigation. The report was prepared by ORD’s Office of Health and
Environmental Assessment (OHEA), and was written with both in-house staff and

outside contracting assistance.

As part of the document preparation process several levels of in-house

review and sign-off were required before the report was released to the public,




either as a draft or final report. While the ETS Project Manager in OHEA is
responsible for the report’s overall contents and its conclusions, after his
preparation and sign-off, three intermediate level sign-offs were required before
submission for official Agency review. The official Agency reQiew and sign-off
authority for release of either the external review drafts or the final report was the
responsibility of the Assistant Administrator for ORD, a position formerly held by

Mr. Erich Bretthauer.

Before being released in draft form for public review, the passive smoking
report received many internal reviews, mostly from within ORD. Various parts of it
were also reviewed by selected outside éxperts, both from other Federal agencies
and from academic institutions. Revisions incorporated the reviewers’ comments

wherever possible.

Public and Scientific Reviews

A first external draft of this assessment was released for public review and
comment in June 1990. In December 1990, EPA’s Science Advisory Board (SAB),
a committee of independent outsid-e scientists, conducted a review of the draft
report and submitted its comments to the EPA Administrator in April 1991. Inits
comments, the SAB’s Indoor Air Quality/Total Human Exposure Committee
concurred with the primary findings of the report, but made a number of

recommendations for strengthening it.



Incorporating recommendations from both the bublic and the SAB, a revised
draft was transmitted to the SAB in May 1992 for a second review. Follbwing 5
July 1992 meeting the SAB panel endorsed the report and its conclusions,
including a unanimous endorsement of the classification of environmental tobacco

smoke as a Group A (known human) carcinogen.

The EPA also received and reviewed public comments on the second draft,
and integrated all appropriate material into the final risk assessment. The final
report was released in January 1993, at a joint press conference held by former
Administrator Reilly and former Department of Health and Human Services

Secretary Sullivan.

Major Conclusions

Based on the weight of the available scientific evidence, EPA has concluded
that the widespread exposure to environmental tobacco smoke in the U.S. presents

a serious and substantial public health risk.



In adults:

* ETS is a human lung carcinogen, responsiblé for approximately 3,000 lung
cancer deaths annually in U.S. nonsmokers. ETS has been classified as a known
human or Group A carcinogen under EPA’s carcinogen assessment guidelines. This
classification is reserved fdr those compounds or mixtures which have the
strongest data to determine a cause - and - effect relationship, including data from
human populations. Only ten other agents, including asbestos and radon, have
been classified by EPA as Group A carcinogens, and ETS is'the only one for which

cancer has been observed at typical non-occupational environmental levels.

* ETS has subtle but significant effects on the respiratory health of nonsmokers,
including coughing, phlegm production, chest discomfort, and reduced lung

function.

In children:

* ETS exposure increases the risk of lower respiratory tract infections such as
bronchitis and pneumonia. EPA estimates that between 150,000 and 300,000 of
these cases annually in infants and young children up to 18 months of age are
attributable to exposure to ETS. Of these, between 7,500 and 15,000 will result

in hospitalization.



* ETS exposure increases the prevalence of fluid in the middle ear, a sign of
chronic middie ear disease. Fluid in the middle ear is the major cause of
hospitalization of young children for an operation in the U.S.

* ETS exposure in children irritates the upper respiratory tract and is associated

with a small but significant reduction in lung function.

* ETS exposure increases the frequency of episodes and séverity of symptoms in
asthmatic children. The report estimates that 400,000 to 1,000,000 asthmatic
children have their condition worsened by exposure to environmental tobacco

smoke.

* ETS exposure is a risk factor for new cases of asthma in children who have not

previously displayed symptoms.

Scientific Approach

EPA’s methodology for hazard identification of health effects is based on a
total weight-of-evidence approach, which encompasses evidence on exposure,
physical and chemical properties, and toxicology, including animal and human
studies. Because environmental tobacco smoke (ETS) contains over 4,000
individual components, including over 40 known human and animal carcinogens,

examining components individually would be prohibitive. Instead, ETS was



evaluated as a complex mixture. Also, the analysis focused on the respiratory

system since that provided the largest database.

The methodologies used for the assessment of lung caﬁcer and noncancer
respiratory effects in the EPA report differ somewhat. First, lung cancer is only
seen in adults and is thought to represent the effect of long-term exposure. The
noncancer respiratory effects examined are most apparent in children, and some of
these are irritation effects associated with acute exposures.’ Second, for lung
cancer less is known about mechanisms than is the case for some of the childhood
respiratory effects, and this leads to differences in the development of the
evidence. Third, because there were; 36 studies on lung cancer and ETS, this
database was analyzed several different ways before arriving at an overall
conclusion. For the_various childhood respiratory effects that were examined,

there were fewer studies of any one effect and analysis was more limited.

For all effects, studies examine home smoking patterns as a surrogate for
ETS exposure. The exposure surrogate in the studies of lung cancer among
nonsmokers is spousal smoking patterns. For childhood respiratory effects,
parental smoking is the most common surrogate, although recent studies have also
shown high correlations between body metabolites of ETS and pneumonia,

bronchitis, asthma, and fluid in the middle ear.



There is nearly universal exposure to ETS, which often clouds the distinction
between "exposed™ and "unexposed" subjects and makes any potential effects
difficult to observe. To try to eliminate the effect of some of these misclassified
exposures, two methods are used. For hazard identification burposes, trend
analysis and analyses comparing high exposure groups with controls are
conducted. For population risk estimates, a model which adjusts for background

(i.e., non-home) exposures is used.

Lung Cancer

The conclusion that ETS is a human lung carcinogen is based on the total

weight of the available scientific evidence. This evidence includes:

L the strong exposure-response relationships for active smoking
for all 4 major lung cancer types, with no evidence of an

exposure threshold;

L the chemical similarity of mainstream smoke and ETS, both of

which contain over 40 carcinogens;

o supporting evidence from animal bioassays and genotoxicity

studies;



L evidence of ETS exposure and uptake by nonsmokers; and

L data from 30 epidemiology studies of ETS and lung cancer from

8 different countries.

The epidemiology studies attempt to estimate the relative risk of lung cancer
from actual environmental levels of ETS. Such investigations are inherently
difficult for a variety of reasons, not the least of which is the fact that virtually
everyone is exposed to some level of ETS from a variety of different sources.
Therefore, the studies try to compare risks in people with greater versus lesser
exposures. All 30 epidemiology studies brovide data on female never-smokers
classified as "exposed" or "unexposed" on the basis of whether or not their
husbands smoke. Although spousal smoking status is the best single measure of
ETS exposure, it is a crude measure, and the studies are prone to exposure
misclassification which decreases their ability to detect an increased risk if one
exists. Furthermore, many of the studies are of small size and have a low

statistical power to detect an increased risk.

In the EPA report, the epidemiologic data are analyzed a variety of different
ways, and each analysis demonstrates an association between ETS and lung
cancer. First, the studies were analyzed individually. Using the crude "exposed”

versus "unexposed" measure, 24 of the 30 studies found an increased risk of lung



cancer in the exposed group; nine of these were statistically significan;(. This
proportion (9/30) of significant studies is highly unlikely to have occurred by
chance (probability < one in 10 thousand). In addition, ALL 17 studies with data
categorized by exposure level (i.e., amount of spousal smokinQ) found an increased
risk of lung cancer in the highest exposure group, and 9 of the 17 were statistically
significant (probability < one in 10 million), despite most having a small sample
size. Examining only the highest exposure group helps to minimize exposure
misclassification in the "exposed" group, since women whose spouses smoke a lot
are more likely to be exposed to substantial amounts of ETS. Finally, 10 of the 14
studies with sufficient data for a trend test showed a statistically significant
exposure-response relationship (probébili;(y < one in 10 billion), i.e., increasing risk

of lung cancer with increasing ETS exposure.

The study data were also combiﬁed by country, using a statistical procedure
called "meta-analysis" to pool the data. Combining datasets increases the ability
to detect an effect, if one is present, and provides an objective means of including
all studies, both with positive and non-positive results, in the analysis. This
combined analysis also showed increased risks, consistent with the analyses of the

individual studies.

A number of potential modifying factors, such as diet and occupation, were

also examined, and it was determined that they could not account for the observed
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increased risks. Furthermore, the consistency of the results across numerous
independent studies from different countries argues against the existence of any
one factor other than exposure to ETS as an explanation for the observed results.
In summary, the total weight of the evidence is overwhelmingly supportive
of a conclusion that ETS causes lung cancer in humans, and this conclusion was

unanimously endorsed by EPA’s Science Advisory Board.

The population risk estimate of approximately 3,000 lung cancer deaths per
year in U.S. nonsmokers is based on the pooled relative risk estimate for the 11
U.S. epidemiology studies on ETS and Iuﬁg cancer, with an adjustment for other
“sources of ETS exposure in addition to spousal smoking. The adjustment uses
biological markers of ETS exposure to assess relative ETS exposure between
nonsmokers with and without spousal exposure. The estimate of 3,000 is
consistent with estimates generated in an alternative analysis based on the
Fontham et al. study. This NCI-funded multicenter study was the largest U.S.
case-control study and is considered representative of the U.S. population. It was
designed specifically to examine ETS and lung cancer and pays special attention to
eliminating smoker misclassification bias. Furthermore, it is the only study which

provided data on both relative risk and relative exposure.
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The overall estimate of 3,000 lung cancer deaths is a composite of
estimates of 1,500 for female never-srﬁokers, 500 for male never-smokers, and
1,000 for long-term former smokers of both sexes. (These estimated 1,000 ETS-
attributable lung cancer deaths in long-term former smokers afe in excess of any
lung cancer deaths resultiﬁg from former smoking.) To extend the analyses of
female never-smokers to male never-smokers and to long-term former smokers, the
estimated relative risks were converted to excess risks, and these excess risks
were assumed to apply to the male never-smokers and the former smokers. This
assumption may underestimate the risk in male never-smokers and long-term
former smokers, since, for example, males are exposed to greater levels of
background ETS. An alternate breakdoWn of the estimated 3,000 lung cancer
deaths attributes 800 deaths to "spousal" (or home) exposure and 2,200 deaths to
other sources of exposure, such as work and public places. The EPA has relatively
high confidence in these estimates, especially those for female never-smokers,
since they are based on increased risks observed in humans exposed to ETS at

actual environmental levels.

The epidemiology data on workplace exposure were not included in the
report for several reasons. The database is much smaller than the database for
females and spousal smoking, with only 10 of the 30 studies reporting data for
workplace exposures. Furthermore, workplace exposures are much more variable

over time, with study subjects and their coworkers typically changing jobs several
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times during a lifetime. In addition, the presence of other hazardous chemicals in
some workpléces can make interpretation of the results more difficult. Tlhe data on
female never-smokers and spousal smoking provide the largest database for the
purposes of analyzing comparable data, and spousal smoking fs a major source of
ETS exposure that is reIatiVer stable over time. The inference can be made that if
exposure to ETS at home can cause lung cancer, exposure to comparable levels
from other sources can also increase the risk. The EPA report documents exposure
studies showing that ETS levels in workplaces where smokfng occurs are

comparable to levels in homes where smoking occurs.

Noncancer Respiratory Disorders

The weight of evidence for the noncancer respiratory disorders includes
mechanistic information on tobacco smoke’s effects on the lung, as well as data
from over 100 epidemiological studies. Both maternal smoking during pregnancy
and postnatal exposure to ETS can predispose a child to a variety of respiratory
. effects that can themselves have long-term consequences. Maternal smoking
during pregnancy can affect the developing lung, causing permanent changes in
lung structure and function, e.g. decreased lung elasticity. Postnatal exposures to
ETS may similarly affect lung development, as well as increase bronchial
responsiveness and enhance the process of allergic sensitization of the lung.

These changes may predispose children to acute lower respiratory tract infections
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- early in life, and to asthma, lower levels of lung function, and chronic airflow

limitation later in life.

Epidemiology studies have consistently demonstrated in.creased risks of
lower respiratory tract infections in young children whose parents smoke. In
addition, epidemiology studies of children show that ETS exposure is causally
associated with increased prevalence of fluid in the middie ear, symptoms of upper
respiratory tract irritation (e.g., coughing and wheezing), and reductions in lung
function. ETS exposure is also causally associated with additional episodes and
increased severity of symptoms in children with asthma. Furthermore, the data are
suggestive that ETS exposure can cat\Jse-new cases of asthma in children who
have not previously displayed symptoms; however, there were too few studieé to
make a conclusive determination. No conclusions could be drawn about upper
respiratory tract infections (i.e., colds and sore throats) or middle ear infections in
children. The epidemiology studies of noncancer respiratory disorders in
nonsmoking adults generally relied on spousal smoking as a surrogate for ETS
exposure, and also demonstrated significant effects, including coughing, phlegm

production, chest discomfort, and reduced lung function.

Because of the widespread exposure to ETS and the high incidence rates for
respiratory ilinesses and disorders, even small increases in risk can result in

substantial numbers of cases being attributable to ETS. For example, acute lower

14



respiratory tract infections are one of the leading causes of morbidity and mortality
during infancy and childhood, and the EPA report estimates that ETS exposure is
responsible for 150,000 to 300,000 cases in children up to 18 months, resulting in
7,500 to 15,000 hospitalizations, each year. Fluid in the middle ear is another
common affliction in young children and is the most common reason for
hospitalization of young children for an operation. As a final example of the public
health impacts of ETS exposure, the EPA estimates that as many as one million

asthmatic children have their condition worsened by exposdre to ETS.

Other Assessments of ETS and Respiratory Disease

The EPA’s conclusions on the r‘esbiratory effects of passive smoking
strengthen and confirm those of earlier assessments by the U.S. Surgeon General
(1986), and the National Research Council of the National Academy bf Sciénces
(1986). The World Health Organization has also concluded that ETS causes
excess risk of lung cancer (1986) and other respiratory disorders (1992). The
National Institute of Occupational Safety and Health (1991} concluded that
occupational exposure to ETS causes increased risks of lung cancer and probably
heart disease. The position of the -National Cancer Institute (1993) is that ETS is a
proven cause of lung cancer in nonsmoking adults and is associated with an

increased risk of coronary heart disease.
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New Studies on ETS and Respiratory Effects

Since the cutoff date for literature inclusion in the EPA report, several new
studies have been published which provide additional evidence of respiratory
effects from ETS exposure. Six of these are particularly relevant, one each on

sudden infant death syndrome (SIDS) and asthma, and four on lung cancer.

In reviewing the evidence on ETS and SIDS, the EPA report concluded that
there is strong evidence that infants whose mothers smoke are at an increased risk
of dying from SIDS. Available studies did not allow us to differentiate whether and
to what extent this increase is related to in utero versus postnatal exposure to
tobacco products. However, a receni sfudy by Schoendorf and Kiely in Pediatrics
found a two-fold risk of SIDS for infants whose mothers suspended smoking during
pregnancy but resumed after giving birth, and a three-fold risk among infants

whose mothers smoked both during and after pregnancy.

A new study on ETS and asthma by Chilmonczyk and coworkers in The New
England Journal of Medicine confirmed EPA’s conclusions with a finding that
among children with asthma, acute exacerbations increased with ETS exposure.
Asthmatic children reported to be exposed to the mother’s and other persons’
smoke demonstrated decreased pulmonary function and had an 80% increase in

the number of acute episodes of asthma compared to children exposed only to
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background levels of ETS. Reported exposures, asthma exacerbation, and

decreased pulmonary function also correlated with urinary cotinine measurements.

Three recent studies on ETS exposure and lung cancer in non-smoking
women add to the databaée of the 30 studies analyzed in the EPA report. Two of
these, Stockwell et al. (Journal of the National Cancer Institute) and Brownson et
al. (American Journal of Public Health), are large U.S. case-control studies which
find significantly increased risks among nonsmdking women in the highest
category of ETS exposure, based on the amount their husbands smoked. Similar
results are reported in the very recent study of nonsmoking Chinese wom‘en by Liu
et al. (American Journal of Epidemiol‘ogy-) who also found a statistically significant
increase in risk in the most exposed group, based on husband’s smoking. In
addition, Stockwell et al. found significantly increased risks for high levels of

household exposure as children.

Finally, an autopsy study by Trichopoulos et al. (Journal of the American
Medical Association) found a significant increase in "epithelial, possibly
precancerous, lesions” in the lungs of nonsmoking Greek women who were
married to smokers and who had died of causes other than respiratory diseases.
This finding, using a different methodology from the reports cited above, provides
additional support to the weight of evidence linking passive smoking to lung

cancer.

17




Comparison of Risk from ETS with tl.mse from other Environmental Hazards

| believe we should put the risks associated with. ETS into perspective.
The EPA estimates that about 20 to 30 percent of all lung cancers caused by
factors other than smoking are attributable to environmental tbbacco smoke.
Another way of expressing this is that the increased risk of dying from lung cancer
is about 1-in-1,000 from all ETS exposures outside the home. Exposure to ETS
varies, but higher exposures are associated with higher risks. For example, people

whose spouses smoke in the home face an average increased risk of 2-in-1,000.

Risks in this range are considered high. For comparison, EPA generally sets
its standards or regulations so that ir{creésed risks are below 1-in-10,000 to 1-in-1
million. . In other words, the increased lung cancer risks associated with exposure
to environmental tobacco smoke are at least an order of magnitude greater than

the cancer risks for virtually any other chemical or agent that EPA regulates.

The additional risks on childhood respiratory health make an even more

compelling case for appropriate actions to control involuntary exposures.
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RESPONSES TO CRITICISMS RAISED BY THE TOBACCO INDUSTRY

CRITICISM: EPA’s lung cancer conclusion depends on a "meta-analysis”, a highly
speculative statistical procedure. | _
RESPONSE: The conclusion that ETS is a human lung carcinogen, which was
unanimously endorsed by the EPA’s Science Advisory Board (SAB), was based on
the total weight of the evidence and does not rely on the nfeta-analysis. The
meta-ahalysis was only one of several analyses used to evaluate the ETS
epidemiology data. All of the analyses found evidence of an association between
ETS and lung cancer. Furthermore, the heta-analysis was used as an objective
tool, since it provides a means of including both positive and non-positive study
results into the analysis. Finally, the meta-analysis procedure was specifically

approved by the SAB as appropriate for analyzing the ETS epidemiolgy database.

CRITICISM: EPA loosened its judgement criteria specifically for this risk
assessment from 95% to 90% confidence intervals. Without this loosening, the

results would not be statistically significant.

RESPONSE: The 90% confidence interval is consistent with the one-tailed
significance test which was used in both draft reports as well as in the final report.

We believe that a 90% certainty level is fully appropriate for this assessment,
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given the known positive association between active smoking and lung cancer,
with dose-response trends down to very low levels. Furthermore, the conclusions
are not dependent on the 90% confidence interval criterion. Several of the
analyses conducted demonstrate with much greater than eveh 95% certainty that
the full set of results did n'ot occur by chance. This methodology was also

endorsed by EPA’s Science Advisory Board.

CRITICISM: 80% of the epidemiology studies of ETS and ling cancer showed no

increased risk.

RESPONSE: Even using the weakest‘exbosure surrogate measure, spousal "ever”
vs. "never" smoking, 24 of the 30 studies did find an increased risk, and 9 of
these were statistically siénificant. This proportion of statistically significant
positive studies is highly unlikely to occur by chance (probability < 1 in 10,000).
In addition, many of the studies were small and had a low statistical power to
detect an effect at environmental exposure levels, especially since the study
results are based on whether or not the spouse smokes, which is a crude measure
of ETS exposure. A better indicator of exposure is provided by the studies that
collected data on exposure level, i.e., on the amount the spouse smokes. All 17
studies with exposure level data found an increased risk in the highest exposure
group; 9 of these were statistically significant, despite most having small sample

size. This proportion of statistically significant studies is extremely unlikely to
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occur by chance (probability < 1 in 10 million). Even more reveali'ng, 10 out of
the 14 studies with sufficient data for a trend test show statistically significant
exposure-response relationships; the probability of this occurring by chance is less

than one in ten billion.

CRITICISM: EPA excluded the largest U.S. case-control study, the NCI-funded

study by Brownson, which showed no increased risk.

RESPONSE: EPA exciuded the Brownson study (Am J Public Health, November,
1992), as well as four other recent positive studies relating to ETS and lung
cancer, because they were published‘aft.er the cut-off date for literature inclusion.
While the overall risk is not increased in the Brownson study, the risk in the
highest exposure group is statistically significantly increased. Brownson’s own
conclusions are stated, "Ours and other recent studies suggest a small but
consistent increased risk of lung cancer from passive smoking." Inclusion of these
recent studies would, if anything, have strengthened the conclusions of the EPA

report.

CRITICISM: EPA excluded data on workplace exposure, which show no excess

risk. The EPA also excluded data on males.
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RESPONSE: The EPA assessment focused on the data for female never-smokers
and spousal srﬁoking because spousal smoking represents the best single indicator
of ETS exposure, and because these data provide, by far, the largest database for
statistical analysis. The data both on males and on workplacé exposures are far
fewer. In addition, workpllace exposures tend to be much less stable over the
years, and some workplaces are sources of exposure to other various hazardous
chemicals, which could make the results more difficult to interpret.

CRITICISM: Other studies show that diet can affect lung cancer risk. EPA failed

to consider diet in its analysis.

RESPONSE: The EPA did consider diet and other potential modifying factors, and
determined that these cannot account for the observed increased risks.
Furthermore, the consistency of the results and exposure-response trends across
numerous independent studies from 8 different countries argues against the
existence of any one factor other than exposure to ETS as an explanation for the

results.
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LEAD-BASED PAINT

QUESTION: Has ORD done research on short-term, cost effective technologies for

ANSWER:

lead-based paint removal and in-place management techniques?

ORD has initiated work during the past year on the evaluation and/or
future improvement of innovative lead-based paint hazard abatement
technologies. ORD is evaluating the potential for use of CO, (dry ice)
pellet-stripping techniques for removal of lead-based paint in residential
structures, schools, etc. Other potentially more effective and cheaper
innovative paint removal methods than currently available are also to be
evaluated. In addition innovative approached for disposal of paint hazard
abatement debris (e.g., recycling of such debyis through smelters to
recover the lead and leaving essentially lead-free residues for disposal)
are being evaluated. ORD is doing research on in-place management
techniques as it relates to evaluation of the effectiveness of periodic
cleaning of dust from household furnishings (carpets, stuffed
chairs/couches, drapes) in lead-based paint-containing domiciles.
Continuation of work of this type and to improve the cost-effectiveness
of leaded dust removal methods is planned for FY 94-95.



LEAD EXPOSURE

QUESTION: Has ORD done any research on lead exposure and types of carpeting

ANSWER:

used in a home?

Some research indicates that upholstered furniture, and possibly
carpeting, can remain a source of lead exposure after a lead-paint
problem in a housing unit has been abated. However, ORD has not done
any research on lead exposure from carpeting.



ENVIRONMENTAL TECHNOLOGY INITIATIVE

QUESTION: In your testimony you mention that "EPA has an important role in helping

ANSWER:

to create incentives for innovation..." Would you give examples of how
EPA is doing this or plans to do this? '

EPA’s Innovative Technology Council is preparing the strategy for the
Environmental Technology Initiative, which will include the use of
incentives to stimulate the implementation of innovative technologies.
On a related issue, EPA is studying the manner in which science impacts
the development of regulations in order to better understand the link
between regulations and incentives. The information from the studies
can assist EPA in refining criteria that can be used for evaluating the
merits of specific incentive-based policies.

The Agency has been exploring numerous options that use economic
incentives for environmental protection instead of command-and-control
regulations and enforcement. Some of these alternatives are spelled out
in the 1991 EPA report "Economic Incentives: Options for
Environmental Protection”. EPA'’s role is very prominent because the
environmental technology market is created and shaped by EPA’s (and
State) regulatory and enforcement programs. EPA is in the best position
from a Federal government perspective to know the technology needs,
and to adopt rules and programs to meet those needs. For examples,
marketable emissions credits or similar economic instruments can be a
major incentive to encourage use of innovative technologies.

To be adopted, innovative technologies must gain regulatory acceptance
by permit writers, on-scene coordinators, and rule developers. EPA
involvement in development and evaluation of the technologies lends
credibility to the innovations and enhances a new technology’s ultimate
acceptability. Additionally, EPA is viewed as an objective, honest broker
whose reputation can enhance the worldwide acceptance of new
technologies. The substantial experience of EPA’s scientists and
engineers, and the Agency’s existing laboratories and testing facilities,
can. play an important role in the success of the Environmental
Technology program.



LEAD IN AIR

QUESTION: Is there any evidence of reduced adverse health effects as a result of

ANSWER:

lower lead levels in air due to the elimination of lead in gasoline? How
have specific maladies been reduced, especially among children?

The evidence demonstrates that as gasoline lead levels decline, both air
lead levels and blood lead levels decline. As blood lead levels decline,
the number and severity of health effects induced by lead also decline.

The leve! of lead in blood is the most widely accepted measure of lead
exposure. Because blood lead integrates across all routes of exposure,
such as inhalation and ingestion, nearly all stugies of health effects of
lead in humans measure the effects in relation to blood lead levels-- not
directly in relation to concentrations of lead in environmental media. The
evidence of the correlation between blood levels and health effects is
extensive. In recent years, numerous epidemiological studies of adult
and child populations have provided further evidence of the quantitative
relationship between blood lead levels and health endpoints, such as
blood pressure in adults and neurobehavioral development in children.
Further evidence for relationships between blood lead levels and health
effects shows a decline in such maladies as colic, other overt
gastrointestinal symptoms, Vitamin D Metabolism interference, 1Q
deficits, etc., which impact children.

The association between blood lead level decreases in the U.S. and
reduced lead in gasoline has been most clearly documented by analyses
of data from the National Health and Nutrition Examination Survey
(NHANES) Il sampling of blood lead levels in the U.S. consumption for
the same period. Parallel decreases were observed in both gasoline and
blood lead during the late 1970s, especially after 1978, when major
phasedown reductions in gasoline began to take effect. Although more
recent blood lead level data from NHANES Ill are not yet available,
various statistical estimates and other data suggest that the average
blood lead level in the United States has continued to decline. Even
though reductions in other sources of lead exposure, such as solder-
seam canned food, have contributed to the currently lower average blood
lead level, there is little doubt that the phasedown in gasoline lead, and
consequently, reduced air lead concentrations, are responsible for the
major part of this decline in blood lead since the mid-1970s.



SITE Program

QUESTION: In reference to the SITE Program located in Wayne, NJ: What new

ANSWER:

technologies are being applied or intended to be applied to the cleanup
of the thorium there or at other sites and when can the people expect
that cleanup will commence and be complete. _
The Wayne, NJ site is on the National Priority List (NPL) and is not one
of the Office of Research and Development’s (ORD’s) Superfund
Innovative Technology Evaluation (SITE) locations. The Superfund
Program office indicated that the scheduled milestone for the Wayne
interim Storage Site are to have the cleanup remedy selected (Record of
Decision) by the end of this fiscal year, remedia| design completed in the
fourth quarter of FY 1995, and remedial action beginning in the first
quarter of FY 1996 and continuing through the second quarter of FY
1999. This site is currently being studied to determine the remedy
which will be used to most effectively clean up the contamination.
Waste Screening/Volume Reduction, a new cleanup technique currently
being tested, is under consideration for this site and would entail sifting
contaminated soil to extract radionuclides, which could then be
transported off-site, leaving the clean material in place.
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EXECUTIVE OFFICE OF THE PRESIDENT <
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503

August 4, 1993

LEGISLATIVE REFERRAL MEMORANDUM
: LRM #I-1015

TO: Legislative Liaison Officer -

COMMERCE - Michael A. Levitt - (202)482-3086 - 324
DEFENSE - Samuel T. Brick, Jr. - (703)697-1305 - 325
EDUCATION - John Kristy - (202)401-2670 - 207
ENERGY - Bob Rabben - (202)586-6718 - 209

HHS - Frances White - (202)6%90-7760 - 328

HUD - Edward J. Murphy, Jr. - (202)708-1793 - 215
INTERIOR - Ralph Hill - (202)208-6706 - 329
JUSTICE - Sheila F. Anthony - (202)514-2141 - 217
CEA - Francine Obermiller - (202)395-5036 - 242
EPA - Thomas C. Roberts - (202)260-5414 - 326

NEC - Sonia Mathews - (202)456-6722 - 429

USTR - Fred Montgomery - (202)395-3475 - 223

CPSC - Edward D. Harrill - (301)504-0515 - 243

NRC - Trip Rothschild - (301)504-1607 - 227

>
FROM: RONALD K. PETERSON (for) /<—_JL;ZZ:é4v~\

Assistant Director for Legislative Reference

OMB CONTACT: Holly FITTER (395-3233)
Secretary’s line (for simple responses): 395-6194
Mark KRAMER (395-3445)

SUBJECT: HHS Statement for the Record RE: S 729, Lead
Exposure Reduction Act of 1993

DEADLINE: 10:00 AM August 9, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You-Go" provisions of
Title XIII of the Omnibus Budget Reconciliation Act of 1990.

CC:
B. Clendenin
M. Mitchell
S. Semenuk
K. McGinty
C. Walden/B. Burke
H. Paster
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STATEMENT FOR THE RECORD

U.S. FOOD AND DRUG ADMINISTRATION
PUBLIC HEALTH SERVICE
DEPARTMENT OF HEALTH AND HUMAN SERVICES

SUBCOMMITTEE ON TOXIC SUBSTANCES, ENVIROMMENTAL ovzas:cﬂ"'r.
RESEARCH AND DEVELOPMENT |

COMMITTEE ON ENVIRONMENT AND PUBLIC WORKS
U.8. SENATE

JUNE 2%, 1993
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Mr. Chairman:

The Food and Drug Administration (FDA) appreciates this
opportunity to submit its views for the record es 5. 729, the
"Lead Exposure Reductien Act of 1993." The bill would lmend the
Toxic Substances Control Act to reduce the levels of lead ﬁn the
environment. With respect to FDA, §. 729 would amend Ghe l1edoral
Foocd, Drug, and Cosmetic act (FDC Act) to reduce the levelq of
lead in food packaging and other products regulated by FDAisuch

as ceramicware, crystalware, wine, and bottled water. :

This statement will discuss the current responsibilities of‘FDA
regarding the regulation of leazd levels in our food supply Fna
FDA's activities related to this regulation as applicable tF

S§. 729.

GENERAL RACKGROUND

|

|
Lead is a toxic metal with no known health benefit te humanp
This metal, nevertheless, is incorporated into all living
organismg through the ubiguitous distribuﬁion of lead in th!
environment (soil, air, and water). Most of the lead to wh ch we
are exposed stems from man’s activities. Industrial emissions,
effluents and discharges, by-products from the use of leade
gascline, as well as some community water supplies, have be?n

continuous sources of lead contamination in the envzronment‘
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A certain amount of lead is inevitably consumed in the food we
eat, since both crops and animale are contaminated from
environmental sources. Lead can also enter the food supply from
non-environmentsl sources such as food processing equipmanﬁ, lead
golder in cans, and leaching from ceramicware and cxysc;lw#re.
The presence of lead in foods has been of concern to FDA T
throughout thie century.

;

Lead accumulates in the human body gradually over a li:otiﬁe,
residing primarily in bones, with smaller amounts nccumula@ing in
soft tissue. The risk to infants and children and to the :
developing fetus is of major concern because they are more%
susceptible to the effects of lead than adults. There is q&owing
evidence that lead affects growth and can cause learning anh
behavioral disorders in children even at low levels once thFught
to be acceptable. There is no known safe level for humans.
Scientific evidence, however, indicates that although the lFad
levels in blood in the U.S. population have baen reduced ini
recent years, levels are still elevated relative to laess

i
industrialized societies. ;
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HISTORICAL OVERVIEW OF LEAD EXPOSURE REDUCTION

Over the years, various Federal aqencies_have triad to minimive
public exposure to lead. FDA's interest in the health riaé due
to lead dates from the enactment of the Food and Drugs Act ?t
1906. In the 1930'es FDA devoted considerable research and
regulatory resources to control lead residues resulting froh the
spraying of lead-containing pesticides on fruite and vegetaglos.
In 1934, FDA performed analytical research to investigate the
effect of storage on the lead content of evaporated milk. ?DA
developed methods for detecting and measuring lead in foodeiin
1934 and 1935,

ELA ACTIVITIES CONCERNING LEAD

FDA currently has a number of programs to monitor and reduc? the

amount of 1g¢ad in the food supply.

Lead Solder in Food Cang |
FDA launched its major lead control initiative in the 1970‘+. the
goal of which was the reduction of lead in canned foods, wh*ch at
one time contributed about one-third of the lead which the {
average person ocbtained from food. Through a cooperative e*fort
between FDA and the canning industry, the number of food caje

containing lead solder has bean reduced voluntarily. At tnis



- . At R I [] ] 4 93955691:# 6
SENT gY:Xerox Telecopier 7CZ1 ¢+ 8- 3=-83 3 1:31PM -
JuL-21-1993 15:29 FROM T0 9 202 653 845 pP.o%7

4
time, approximately 4 percent of the food cans available tq U.8,
consumers contain lead solder, all of which are imported. i
Agcording to the Can Manufscturing Institute, there are no% ne
American-made food cans containing lead selder. To alimindto
this source of exposure to lead, FDA has gecently proposed to ban

the use lead solder in cane uged for packaging fcods,

otal Diet Study

FDA’s Total Diet Study is designed to estimate the dietary E
intakes of various nutrients and contaminants, including 1e§d,
for 14 age/sex groups, from infants to eenior citizens. Ea&h
year, TDA personnel purchase "market baskets” of 234 food items
each, that typify the American diet. These market baskets Lr
bought from local supermarkets or grocery stores just as a i
shopper would do, four times per vear throughout the United%
States. The foods are prepared table ready and then are ln+lyzed
for essential nutrients and various contaminants, including toxic
met3ls, pesticides, radionuclides, and industrial chemicals| The

findings from these analyses, coupled with data on the amounts of

these foods consumed, permit the Agency to calculate the dz*tary
intakes of contaminants by a variety of different populatio4
groups based on age and gender. The Total Diet data allow #DA to
estimate the amount of lead censumed in foods as they are i

customarily eaten.
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For example, according to data from the 1982 Total Diet St?dy.
the average lead intake for children waighing § kg (6-11 ménthu
old) was 15.5 micrograms per day; for children weighing 13 kg (2
Years old) the average daily lead intake was 325%5.2 microqraﬁs.

The Total Diet Study data reveal that by 1988-89 the avera#e lead
intake had dropped for these two groups to 4.8 micregrams and 5.0
micrograms per day, respectively. Thus, data from the Tctll Diet
Study indicate that from 1982 to the present, dietary lcadiintake
has declined markedly, primarily due to reduction of lead qolder

in food cans. !

Lead in Ceramicwaze !
FDA is alpo responsible for evaluating the safety of materiﬁls
that come into contact with foods, Laad has been a compone%t in
glazing materials used for ceramic dishes, bowls, pitchers,
plates, and other sarthenware for centuries, and most ceramﬁcware
products sold in the United States today are coated with gl&zes
that contain lead. A glaze is a thin coating that is appli&d and
fused onto a shaped body of clay. A glaze containing lead has to
be heated, or fired, to a high enough temperature for a

sufficient length of time to be sure it is safe. If glages|are

properly formulated, applisd, and fired, the final product Vill
not release excessive levels of lead into foods containad i the

ware. However, lowsr quality or improperly fired glazes used on
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ceramicware can releage unacceptably high levels of lead into

foods contacting the ceramicware.

The principal danger to consumers ie posed by ceramicware
products that are improperly formulated or fired, especial%y if
they are used to store acidic foods. If the ceramicware ié
improperly manufactured, the acid in foods can accelerate éhe
leaching of lead from the ware. FDA became aware of the pﬂoblem
of lead migration into food from pottery glazes in 1969 affer a
California family suffered severe lead poigoning from drinhing

orange juice stored in a pitcher purchased in Mexico.

Following a survey in 1970 of imported pottery in which wur#
found high levels of lead migration intoc food-simulating acﬁdic
solutions, FDA issued a compliance program in May 1971 to npnitor
foreign and domestic pottery for leachable lead. Under thip
program, FDA has inspected factories and analyzed ganmples f%om
every major domestic manufacturer of ceramic dinnerware. Tpe
products of domestic manufacturers have exceeded the limitsffor
lead leaching, (at which FDA coneiders regulatory action
appropriate), at a relatively low rate. The Agency also
routinely samples imported ceramicware. The violation rateé!o:
thess products has been higher than that for domestic items,
Items with too high lead levels are denied entry into the Uﬁiced
States.



' ier 1 i K ) 93955881:# 9
SENT 3Y:Xerox Telecopier 7021 3 &= 3-33 & 1:33PM 5 } -
JuL-21-1983 15:1@ FROM 70 9 202 £52 8425 P.10

In 1971, FDA alsc established a level for relsase of lead ftom
ceramic foodware that was of regulatory concern, That lev+1 was
7 garts per million (ppm). FDA has since lowered the loveis it

SL in 1980 based upon recommendations frem the World Heaith
Organization, and the levels now vary according to the sizé and
use of the product, and the potential for exposure to popuiation
groups at risk. For example, the action level of 0.5 ppm éor
leachable lead from ceramicware pitchers is based on potenqial
exposure in children who may drink orange juice, an acidic;
beverage which leaches greater levels of lead than non-aciqic
beverages, stored in the ceramicwars pitcher.

|

Finally, as further pretection for consumers, FDA io consiqering
adoption of a final rule that would clearly demarcate careﬁicware
that is intended only to be decorative and that is not for kood
use. Attached is a list of regulatory limits for lead in vprlous
products under FDA jurisdiction. '

FDA has worked with the International Crystalware rederatiof. a
consortium representing a majority of crystalware manufactu'ers,
in an attempt to achieve a reduction in the leachable lead From
cryastal goblets and decanters. As a result, crystalware E

manufacturers agreed to share data on technological develop*nnts

to reduce leachable lead levels in crystal. Crystalware E
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manufacturers also have voluntarily established standards for
leachable lead levels from crystalware and are monitoring #or
compliance with these standards by conducting analytical t#ials
to detect viclative patterns.

kead in Wine

In conjunction with the Bureau of Alcohol, Tobacte, and Fiﬁ.crms,
FDA has worked to snsure that the level of lead in wine doﬁs not
exceed 300 parts per billien (ppb). This level was arrived at
based on an aseessment of the potential for exposure by woﬂen of
childbearing age., FDA believes this level will provide a qsana
of providing protection to consumers of large volumae of wdne
that may contain sufficient lead to place them at risk troq non-
developmental effects. The Agency is reviewing data that skem to
suggest that this limit for lead in wine should be reduced:
further, and thus, provide even greater protection to wamed of

childbearing age.

FDA is also moving to reduce lead levels in food additives and
calcium supplements. FDA is preparing an advance notice of!
proposed rulemaking to obtain comment on the extent to whic$ the
lead levels in the food additives listed in the proposal ca$ be
reduced by use of Good Manufacturing Practices (GMPs). Thi? list
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was developed following a food additive review to assess the
impact of the population’s total exposure to the additive and the
average amount the lead contributed by this exposure.

FDA also has proposed a maximum allowable limit of 5.0 ppb for
lead in bottled water. Since the source of most lead in water is
from plumbing systems, manufacturers can control lead in bottled
water through GMPs. MNMany individuals are replacing or
supplementing their normal fluid intake with bottled water, so
the imposition of this limit on lead in bottled water should
assist individuale in reducing their total daily exposure to
lead, |

For the Subcommittee’'s information, a chronology of FDA's

activities regarding lead is attached,

8. 222

FDA supports the goal of 5. 729 and the efforts of CQngressito
reduce sources of lead contamination in the environment and,
thereby, human exposure to lead. We defer to the Environmcﬁtal
Protection Agency (EPA) regarding the overall direction of the
legislation and provisions that would give EPA authority wiﬁh
respect to reduction of lead contamination in the envirnnmeﬁt.
As previously discussed, FDA's efforts are already diroctodiat

the reduction of the same sources of lead as shose addressoq in
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8. 729. FDA believes that its actions may mitigate the need for
legislation, FDA also believes that the timeframes p§;;§:Z§'IE""\
§. 729 for development of regulations are unreasonable in light
of the procedures required for this process, because in scﬁe ///

instances formal rulemaking (which involves a hearing and gtay of ’/////
the effect of the ragulation until a final decision in the '

rulemaking is reached) would be required. We would suggest

giving the Agency the option to use an informal rulemaking

procedure which would expedite the development of these ,
regulations, ““-—-4--*"—J

Senclusion

FDA is committed to assuring a safe food supply and will cohtinuc
to pursue all avenues to remove controllable lead from the \

American diet.

FDA supports the goals of S. 739 and the efforts of Congress to
reduce lead in the environment. FDA already has been takxng
actions to minimize or prevent exposure to lead from aourceé
under the jurisdiction of the FDC Act. We believe our cffo*ts
over the years already have substantially reduced lead leveia in
our diet, and we are actively seeking ways to reduce those 1evels

further, These efforts are directed at some of the same souqcee
as those identified in 6. 729.
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SHRONOLOGICAL QUTLINE OF FDA LEAD ACTIVITIES

1930 Initiated enforcement program on lead-based pesticides
in fruits and vegatables.

1934-5 Developed new methods for the measurement of lea§ in

food. :

1962 Public Health Service set drinking water standard of 50
ppb 1ead (3/6/62). :

1970 Surveyed leachable lead in imported ceramicwlre.;

1871 Set action level of 7 ppm of lead from ceramicwule to

special leaching solution. Worked with industry lon
self-surveillance programs to limit lead migratign.

1971+ Added enamelware and pewter to existing Complianéa
Folicy Guide (CPG).

1871+ Added eilver-plated hollowware to existing CPG,

1971+ Sat action level of 0.5 ppm leachable lead for silver-
plated cups intended for use by infants.

1971 Ad Hoc Health, BEducation, and Welfare (HEW) ¢ ttee
of Bxperts on Pediatric Lead establish guidaeline of 300
micrograms (mcg)/day for infants as the maximum {ly
exposure to lead for children aged 1-3 years. :

1973 Bagan analysis for lead in Total Diet study.

1973 50 ppb limit of lead set for bottled water (11/26/73).

1977 Ad Hoc HEW Committee recommended total lead exposlre

net to exceed 100 mecg/day for infants under § monhh-
and 150 meog/day for children 6 months to 2 Years.i

1978 FDA notice of guidelines on lead and cadmium in
decorated glags tumblers.

1978 Lead acetate permanently listed as a coler ndditiYe for
hair dyes. -

1979 g;bég:hed plan to reduce lead content of canned !bods

/]
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1879 Infant juice and infant food manufacturers completed
voluntary switch from lead scldered cans to glass jars.

1979 Published Memorandum of Understanding (MOU) with EPA
and USDA for a study on background concentrations of
cadmium, lead, and other selected metals in soils and
Ccrope in major production areas (44 CFR 44940).

1979 Action levels for lead in ceramicware foodware (mcg
lead per mL leaching solution) set fory; £latwarg = 7;
small hollowware - §.0; large hollowware - 2.8 mqg
lead. .

1982 Joint BPA, FPDA, and USDA Statement of Federal Poqicy
and Guidance published on Land Applicaticn of icapal
Sewage Sludge for the Protection of Fruits and
Vegetables. ‘

1982 Study finds lead in bone meal up to 12.8 ppm.

1985 Evaporated milk industry in U.S. completed conversion
to non-lead soldered cans. FDA conducted evaporated
milk survey. ;

|
1988 Congressional hearing on lead in housewares (6/27?88).
1988 MOU formalized with China (PRC) providing for

certification by the Chinese Government that lead|
leaching from ceramicware is below the FDA action

use of lead in goldar for food cans.

level. |
1989 Published a provisional tolerable intake for food| of &-
18 mcg/day for 10 kg child., Proposed a regulato
limit £or ceramic pitchers of 0.1 meg/mL (25 to 5
times lower than current action level. i
1989 Began investigation based on limited data that some
coffee urns may release significant amounts of 1:?&.
1990 Reevaluated approaches to control leachable lead +n
other ceramicware such as cookware and flatware.
i
1990 Evaluated the value to public health of eliminatiqg the
|

| &~
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1992 Published notice of new CPG for 1

ceramicware (176/93) eachable lead in
1992 Proposed rule to ban foils i

(11725/92) . ® in lead wine seals
1693

Proposed rule to ban lead
e e solder in gll food canq

A

§3:L3581:815
P.186
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ACTION LEVELS FOR LEAD IN PRODUCTS UNDER ERA JURISDICTION

WINE -~ 300 parts per billion
LARGE HOLLOWWARE « 1 part per millien
SMALL HOLLOWWARE - 2 parts per million
FLATWARE - 3 parts per million
ROT BEVERAGE NUGS/PITCHERS - .5 parts per millien

FROPOSED LIMITS FOR LEAD IN PRODUCTS INDER FDRA JURISDICTION

BOTTLED WATER - 5 parts per billion
LEAD FOIL SEALS/LEAD SOLDER CANS - O parts per million

First Draft:MStiff:7/9/93

Second Draft:MStiff£:7/16/93

Review By:
Dennie 8trickland:7/21/93
Carolyn Hommel:7/12/93 & 7/31/93
Neil Saes: 7/12/93 & 7/16/93
Phil Derfler:7/13/93 & 7/19/93
John Wessel;:?7/12/93
Judy Riggins:7/16/93

F/T:KDuncan:7/16/%3
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TESTIMONY OF
MR. ROBERT SUSSMAN
Dﬂ.PUTY ATIMINISTRATOR
U.S. WVIRONMBNTAL PROTECTION AGENCY
. .

THE SENATE COMMITIBE ON BNVIRONMENT AND PUBLIC WORKS

Thank you, Mr. Chairmau. It ie a real plaasure to appear
Lefore yuu aud the cUmi:.LLue tw discuss the imporcant subjecc of
environmental tcchnologyi and the Netional Envirenfientel Technology
Act. T want to congratulate the Cumrittee and the bill‘s spoasors
for their leadarship on this i&sue. &As you know, technology
innovation is an isgue of great importance to this Administration,
A proposal for a new ?‘B‘z‘wironmentul -Technology Initiative is
included in the Presidexit'e 1994 budget reguest. We believe tChe
goals Ot the legislation that is the supject of today’s hearing are
vunulsteat with rmuma}m Clinton‘'s call for igvesting in (he
technological future of Americm. We look forwara to working with
the bill'ae aponsors aad t:%he Committea to enhance its provisions and

make it complamentary tof our existing programe and initiatives.

In nmy testimony today, I will discuss three topics: the
Adminigtration’s views and initiatives related to eanvironmental

Lechnoloyy Jdnnovation, EPR‘E role 1in environmental technology
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development, aud the Agency'es comncnte  on the MNatinanal

gnvironmental Technology Act.

Adpinigcranion Viegs aud Intriatives

1p the past, the environmental debate nas been disturted by &
false dichotomy between envirenmental and economic goals. This
Administration beliaves:tnat economic giovweh and environmantal
protection are compatibzei. in fact, we believe that well -orafted
regulations and cm;s.:onmbnul programs CAn encourage innovation,
promote competition, m improve our environment. A eound
environment, in turm, can;_ spur economic growth, Goverament ettorts
to promote t.echnologica.-l innovaticn can aod muat be B vital

component of our nation's environmental infragtrucuura.

Although we have made great environmental progress in the
United States, many environmental problems remain inteacetable oY
expensive to reselve. In addition, in the absance of wapid
technolagical advance, population and ecanomic groweh will
inereasingly overcome our ability to maintain environmental gqualicy
and compete economically. Thus, gacilitaticg the development and
use of innovative tecnx@olog:el 1 critical (v EPA’s success in
fylfilling 1te masion.”urmmr. ror economic and eavivommental
protection reasons, we ;Etuuar. ensure that U.8. industry ip at the
forefrunt in providing énvironmem:al solutions to the rest of the

world. ‘The cost of gailure im high.
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In recognizing Lhese pressing problems, the Administration hae
igencifizd the need f.m;; government. to play & partnering and
1eadership role in ’bring.pg technologies from the entrepreneur’s
garage to the global mirkot. It is esgeptlial that government
create a Dbridge bet@:een the leboratery and full-scale
commercialization. Curténtly. gmaLl bupinesses develop most of the
pew environmental technology iu chis country.  Gives the riaky
nature and large capitsl ', coste of technology davelopmant and full-
scale demonstration, powéver, they often face a shortage of capital
and raluctance on the 2part of investors to eommit the funds

necessary for cormarcializatios.

As you know, thie Administration has accad swiftly to propose
an environmental £echnology progran Lhat will stimulate investments
ip ipnovation apndrs cooxdinace envirenmantal techaology efforts
throughout the Federal g;rﬂMn:. The Adminiscration has proposed
a $36 million Rovirenmental Technology Inicviative in the FYO4
budget now before Cangrets. w& view this proposal a@ thc initial
gtap in a multi-year nitiative to integrate and improve federal
efforts to support environmental technology imnovaiiuvi end
diffusion.

The Adminiscraciou has alsc established = :;echnoﬂ ngy policy
initiallve under- the lcaderohip of che Vice President. Thie effort
is being coordinated bi}v the White House's Office of gctence and

feohnology Policy and t}\a National Ecomomic Council.

I 4
L. ")
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In addition, oun garth Day, the President asked the Departmant
of Commexrce (DOC), wox.-kirfg cloaely with EPA and she Department oF
Baergy (DOE). to dsvalop & strategy to increase exports of -U.s.
environmental technologies and to lmprcve our competitiveness in
the growing world market: for environmentmlly sound producte and
pervices, TO BUpportT this strategy, @ succeesful terhnnlogy
program must produck cost-effective wolutions to international as
well aF dumestic enviromiu‘rntal problema. In the context of thie
effort, work i& alyeady underway toO catalog existing federal
epvironmental technalogy ‘proqrams. T believe that Dhetter
coordination of these programs is an imporiant first atep. EFA is
playing a major role in: thig effort and is juvulved in related
mteragency workgroupué opn emall and growing businesras,

{nfragtructure, apd bruaper technology iscuas.

A= a part of these initiatives, RFA is forging partnershipe
with other key agencief including the Depaxtwents of Commerce,
Bnergy, and Btate, and. the EXport-Import Bask. ALl of these
agencies share our 9elie£ that technological innovation iv & key to
improved environmental pfi'&occion and ecopomic growth., The career
ptaff at BPA tell me t’.bl;\', EPA and Lhese other ngcnaials are working
together more cooperatively than ever before. This teamderk
¢reates a great pot:ont.i.fal for success, and one rhat will only be

enhanced by a close working relat fonghip with Congrees.
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Y would now like té turn to a Aimcussion of EPA’‘e role in

gavireonmantal technology innovation. EPA’'S primary role in these

afforts has been, and will continua to pe, to help facilitace

technological innovation and disweminate credible technelogy

{nformation. We have several strengthe to offer in this regard:

(1) The environmental techno) ogy market is created and ghaped

in large part 'by EPA and State regulatory, permit.-\'.ing.
and anforcement Prograns. Most EPA regulations specify
vhich parties: will be regulated apt defipne reguired
environmental : perlormance. Tuus, BPA can anticipate
future tgcnnology needs and sdopt rulas and implementing
policies Lha\;é;acil.icatc the development and use of
technology aol%utions. Yor axamp'e, marketable emisgions
credits or @imilar arenamic instruments can be A major
jincentive ro ?ncourage use of innovative Lachnolegiles.
As a further e.imple, EPA, Dy focueing on perfoimance ia
the implement%,ation of standards, can encourage the

developmant atim use of pollution pseventlon polutions.

Innovative tef:hnologiea mast gain regulatory acceplance
by permit wi;'inera, on-gcene coordinators. and rule
developers b&-fore rhey can be used for compliance
purposeu) E:Pl‘\ jipvolvement in technology development and
testing proar¥e can lend credibility and enhance u new

5)%]=]
Roo?
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rechnology’e ultimate aceeptabllity.

(3) EPA is viewed throughout tho world as an objective,
honest broker whose sepuration can enhance tha domestic
and foreign wcceptance of aew tachnologies. BPA's
outptending scientists, engineers, laboratories and
tepting facili;ties can play a critianl role in the
success of neiw technologies by contributing to the
development of better solutions, by cooperating in
tasting, ana by standardizing the quality of performance

gaca.
’ )
L

In the past, RPA has applied these ptrengths by undertaking,

together with other agencles, & pumber of responsibllities,

including:

Collaborating on Technology Development

EPA has worked uuccfeufuu'y' with industry in implementing the
provisicns of thc Fied&rll Technalogy Transfer Act (mm.‘ The
FITA providee enhgncod éppo:r.unity for collaboration while
protecting intelldctual and other property righte of the
participants. Al(.fong the same lines, KFA has inutituced a
Demign for the Environment program in wnicl Lhe Agancy workse
collaboratively wigh {NOUStTy to ldeulify proccos and raw
material moditicaticme that can prevent the productien of
pollutancs. SJ.milgnrly, the Departmant of Rnergy's Qffice of

Industrial Tacnnoiogy has a substantial program oriented

5% =]
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towagd cooparative davelopment of industrial technologiee.

Convenar and Pxomoter

BPA often Jassumes ;the 1vle of convener. catalyzer, and
covrdinator. Recan;t: examples of this work include the EPA
Bioremediation Acu:pn committee and workshope on combustion
technology, munici.pb.l enlia waste technolegy, green process
model ing, and innovative physical separation technologles.

’ :

Developmant Pioaneing

EPA has been fund:l;ng development o2 immovative rachnol ogy
through grante nnd cooperative agreaments for Yyears.
Geperally, vem.m:o% capital 1w available only in the later
prages of dwalopmé;nt whean cost effectiveness and regulatory
compliance are agsured. Because of budget limitarions, BFA
programs generally focus on the lees costly~initial Busgas of
devalopment. 'rhuq, thare is a gap im the avnnabs.ney of
financial support for small coupanies during the middls etages

of development (lBrge pilot, yrototype soala-up).

Busineps Assiptanod

EFA Las only limited experience in providing business

assistancc. EPA does support the Naticnal Environmental
Technology Applications Corporation {NETAC), wnicli aseiote
developers with bua:l.mn plane, market aualyses, patentisgy,
licensing, and oth_er activities. RPA is alne dcoveloping a new

program, U.S. Technology for Intorpational Envizonmental

a7}
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solutions, consisting of a consorria of Federal agencies and
privatc interemste fhat would attempt to provide credible
ipformation on cost-effactivenass of U.8. gsolutione to foreign

environmental problems.

’/

Enhancing Periormance c#ﬂuuuey

EPA has develuy&d? two innovative technology evaluation
programs that arc deeigned to establieh credibility £for
promising prodnct'i- The Superfund Innovative Technology
Evaluatiem (8ITR) érogrm ard a more recent municipal waste
program (MITE) inddjpendontly tept innovative technologlies in
cooperation with the private seccor. The teuls are cenducted

under real world fcona:.uons and the zvsulte are widely

" disseminated. 'rhia purpose la to corruborata the cost

eftectivencnns of b#ese technologies to give potential uesrs a

credible basie £oridetem1n$ng which technology to salect.

Techmology 'l'rnnn!.{* Agohd.

The National Imstitute of Staudards ang Techuology (NIST) is
in the process of creating 170 Manufacturing Techaclegy
Centers around the counlcy Lo transfer technology information,
incluaing anvlmnni:ental information, to the private seclor.
BPA hae assisted m technology tranasfer through publicatione
clearinghouges, wofrkshops, and conferences. '

While these programs have ylelded important results, wve

believe much more is possible.

g11
goio
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grom the perspective of EPA’S experience and unique
ralationship to environmental technology jaoues, I would enggeat
that there are certain basic principles that should guide the
developmant ©Of ouy polz.ictee ana programs in the teghnology

innovation arens. Thaae"_"i'ri.ncipln are reflected in our comments

on the Bill:

(1) We must forge partnerahipa among government agencies ond
with the pl‘.‘lw,:jte gector to increase the effoctiveness of
technology immovatlon efforts and the pace of

tachuologicul change.

-~

[

{2) Government wumf foCug on more than just epvirommental
technology @eveloplnent. We npeed to work on
commercialization and Aiffusion as well, We alwv need &0
{dentify incéntives we can use in our enviroomental
mauageme;t pregians to foster inpovation and idencify
other opportubities where our rogulatory programs can beé
modified tO ionhanca envirommentally sound tochnologdy

development aignd Aiffusion efforte.

(3) Tha mcope of our efforts must extend beyond pollusion
sontrol gnd site remediation. We peed to he suppertive
of process changee 1in industry that premcte pollusion
prevantion aé the preferred strategy of .nvirc-m;\nnt'.al

protection.
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(@) while Efh fuggs ooly @ smell parc of Pedexal
eavizonmental t?ehnology innovation efforts, we have a
unique expertise and rola in the environnsntal technology
marketplace atemming from oOur regulatoxy function.
Theragoxe, EPA must take a leadership posivion by
contyibuting o_ur expertise v Fedesal and private
ipnovative tecﬁn01ogy effurie.
with these p:inciplée in mind, BPA has concluded that the
National ﬂnvironmsntal Teahnology' Act holds great promise for
improving the U.8. Gove;:nn\enc g performance 4@ a catalyst for
innovative technology deyalopment.
’r -
gpacifically, we b;?- jeve that BPA's role can be improved by
the addition of a nev Natiml Envizronmental 'l’echnolugies Tnatitute
function as envisioned &n the Bill. EPA'a {n-house Innovative
rachnology Council cu:iently gervas to link our technology
prograns, but the :nutitutp function proposed in the Bill will
provide a greatar impetu! to integrate all of EPA'S etffort@ io thie
giald and would support government -wide pxogram intoyration.
Moreover, the existence of a fully operational gnvironmental
Techoologies Institute will begin to more accurately reflesr the
importance of enviruimental technology ianovation as &n
environmental ptutectio:’i srrategy ana an sngine of economic growth.
’ .
The Agency also emi¥vas the nclearinghouse concept outlined

in Subtitle R of Title II. Although program-specific technolugy
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gatabavew are maintaived :in many of EFA’S .0ffices, there ip noO
centra)ized environmantal technology clearinghouse mechaniam &t
thic time. Wwe believe, as the sgponscrs do, that such a
clearinghousea will provide gubstantial penerits to industry, the
public, and the env:lrorméam:. In achieviog thesc goals, we alRo
anticipate taking 6LepA |:o imprave the process by whieh the Agancy

participates in tbhe trapgter of technology information.

The Agency also ﬁupﬁoru the concept behind the Eavironmental
Jnnevation nesearch’Progﬁuna provided for in Title 14l of the Bill.
we econcur with the sponz_sors' agpesgment That helpiug encourage
environmental r.ecbnology'f jgnovation whuuld be a koy cemponent of

the U.§, Govermment's major eovironmentil cleanup programs.

The sponsofs e the ?111. are clearly aware of the roredibility
gap" that inhibite comécialization of environmental technologies
developsd by amall busingspes. The testing and reportiny prograns
described in Title III Subtitle B and Titla IV Subtiile A o} the
Ril11 will augment ex:'.lti:ing efforts to address this barzler to
technology development, we support the goals of thie endeaver as
wall.

/

Finally, although the Agency endorres the broad concept of the
Nﬁtional Environmental ﬁ‘echncﬂ agy Panel created under Title I of
the Bill, T will defar discusaion of this provision to Dr. gibbons,
gince tha Dffice of St:itimce and Technology Policy which hLe directs

will play the lesd role in the Panel.
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Thut, Lhe Agency puppoxts the goals of the Bill and many of
ite provisiono. 'There are, however, geveral concerns that we have
been working clasaly wit:h; the Committee to resolve, . Although some
of these concerns may nave been addressed in the most recest drafte
of the Bill, I would ﬂ.'h to reintorce sume of thce important
obsarvations we have disc;uued with the scaff which should be horma

ip mipd ae che conmittee continucs to coosider the bill:

Firet, wa want to make sure that the bill creates a morze
affactive role for govexﬁment in the entire technology ianevation
process., For example, the Bill should be ciearer in providing that
EPA: '

-

» B2 involved, as appropriate, in all phases of technoloqy
development and uge, 88 proposed in the Adnimistratioca’s
Initiative. This includes research, developmsnt,
damon:trationf r.estm. evaluation, and technology diffusion.

This is pot conpistently clear im the Billj

. consider all types of technologies iu programes authorised by
the Bill, as EPA dtgeu in exieting progzame. Ve beliave that
if the Natioual Bxiwironmem:al Tachnologies Tnetitute i €O
pwcome & Bsuccessful partner in enpvironmental technology
innovation, it win naad roneistent autherity o purnue the
whole range of enviromncal technologies including polluticm
prevention, recyc__tling, pollution control, remediation,

monitoring and site assessment, and infusmalion management;



@16
ob/18/08  18:02 202 260 B85/ ~* BPA CONG L1ASON Qo1s

P5,19-33 16:37 OMB LRD-RDI
L

13
and,

. Have flexibility with respeet to matching funding requirements
gor projects. The pdh!ic/pt&vate fund matching requiremant ie
critical to annun_hg epnat technology supported wiil be
targeted on real-world problems. ¥e are concerned, however,
ghat quantitative mitcn reguirements fu: [unding el;gibtlity
under Titles II and III will preclude many small businesses
fyrom participg&ing:and may preclude other usaful kinds of
vuoperative et!orto?ﬁa wall.
gecond, we agree with the pill‘e focus on iancreasing the

eredibility of performance data on innovative rechnologies and

enhancing the process forédisseminntxng performance data. Industry
will not use -- and regulacoru will not appxove -- inpovative

technologies unlesd tnay have confidcnce in the data. We are
goncerned, however, thuﬁ BPA is not well sirunted to certify the
pertormance of all toohn@logteo in 81) circumstances in which they
can be used. The Ageﬁcy clearly could develop, colleet, and
publish credible performhnce data, but should nolL ba in the role of
making certification décieiona. Such a process is uxtremely
raegource intensive{ raiél- liapilicy concerns, and may even delay

diffusion of innovations while useiv await governmont data.

Third, I would like to note, in reference to the creation of
un Euvironmental Tochnology Advisory rouncil in Title IV Bubtitle

B, that on February 10.:1993. tbe President signed Bxecutive Ordar
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12836, *Termination and LMb«bion of Podcral Advigory Committees,”
oraering wavh agency %o ﬁtcpare, within 20 days, a detailed reviaw
of all existing advisoryzconm amicne. Agencies are in the process
of pubmitting to OMp thaigr rscormendations regarding which advisory
commifaions are unpnecessary and should be temuinated. RS & general
policy and pending complf,etion of this reviaew, tue Administxation
doa¢ not EUPPOrt Provisions THAT would establish ox reauthorize

advigory comnisaions.

Finally, we have conearng about the resource implications of
the Bill. Am with any ﬂew legimlative responsibility, we muet be
sura that the Agency haé adeqguate xesources to t'.ulfill Congress’'s
mandate. As you know,i the Agency is operating vider a striec
celling on its number of Full Time Eguivaleut {FTE) poeitions. We
are coneerned that aominf:lst.aring the provisions ¢f NETA could prove
te ba remmnrca-.int.em.i.vai and could 1imit the etfectiveness of other
high prioxzity BPA grogriﬂ- and initiatives.

Thank yo again, Mr Cheirman, for the opportunity to provide
covments on thig importhnt legislative initiative. It the United
Stateg i to have a competitive economy and sustainable
environment, we need to promote and facllitete eavirommantally
ugeful technology imaovativn, Govermment Programns arc only now
peginning co give technelogy developmant the attehtion it deserves.
BPA congxaculates you %on your efforte in this regard and looke

torward to working with you as the Committee further deliberates

and refinar ite bill.



86-07/93 11:55 OMB LRD-RDI 891

Exncuwtvn OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
lﬁshington, p.C, 20503

June 7, 1993

LEGISBLATIVE REFERRAL MEMORANDUM

«
i

: LRM #M-355
TO: Legislative Liaison Officer -

JUSTICE - Faith Burton - (202)514:;;¢1 - 217

FROM: RONALD K. PETERSON (for) (,ovvaLQJPk(j ’,£J2é52:3”~

i Assistant Director for Legislative Reference
OMB CONTACT: Pam BARR (395-5852)
sénaEcT: EPA Proposed Testimony on Superfund and

Agency-wide Contracts and Financial
Management Issues at the EPA 7

DEADLINE: 3300 PM June 8, 1993

OﬁB refjuests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordgnce with OMB Circular a-19.

Please advise us if this item will affect direct spending or
rﬁceipks for purposes of the the 'Pay-As-You-Go" provisions of
Title KIII of the Omnibus Budget Reconciliation Act of 1990.
’ !

ce: |

K. Tureo
C. Vallina
B. Damps
K. NcGinty
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BTATENENT OF
SALLYANNE EARPER
ACTING ASBISTANT ADMINISTRATOR POR

ADHINTATRATION AND REBOURCES MANAGEMENT
; AND
: RICHARD G. GUINOND
: ACTING AGSIPTANT ADMINISTRATOR FOR
SOLID WASTE AND EMERGENCY RESPRONSE
U.8, ENVIROMMENTAL PROTECTION AGENCY
BEFURE THE
BUBCOMMITTER ON BUPERFUND, RECYCLING AND SOLID WASTE
: COMMITYRE ON ENVIRONMENT AND PUBLIC WORKS
| UNITED BTATBS BENATE

-

E , JUNE 10, 1993

' "o

Lx. Chairman, we appreciate your invitatiop‘q?;gppga; before
Ethe c%mmitt¢c today te discuss both Suparfund and Agancy-wide
bontt;cts and financial management isauss at the Environmental
?rote&tion Agency. We welcome this opportunity to update you en
# number of our plane and improvement initiatives.

?v.r the last esveral years, contracts management has
?ecei%ed % great deal of scrutiny before various Congressional
bommi&taea and subcommittess. The nature of the disclosuras
reaul&ing frow this scrutiny ldentified problems in the contracta
wtnag;ment arena, not only in the EFA but also througuout thl
federAI Government. We can assure You that contracts managemant
il oflﬁriticnl vongern to the EPA.

‘On Narch 10, 19937™hdninistrator Browner spoke on this
iusue botoro Congreasman Dingell and the membars of the
Bubcoﬁmittea on Oversight and Investigations of the House
Commi&tee en Bnergy and Commarce. She noted that reports of thae
Agnno%'s problems in handling contracte were refleotive of

ﬁndnrjyinq problems in the Agency culture. During the course of

|

C tlred Moot ~ Do o591
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éthe earing, the Administrator outlined her initiatives for
éqnttIng to the root cause of these problems. We would like ¢o
-desc%ibc our appreach to thess problems and the initiatives the
;aani$1strator hau’designcd to address thenm.

' ELuat spring, EPA wustablished tha Standing Committee on
;cont%ucta Management and directed it to perform an in-depth
‘analysis of the Agency’s contracts managemsnt. The committae’s
Erepo:i‘t was significant, not only bacause of the deficiancies it
r.po%ted, wat alsc because it aiscuseged, for the first time, an
éEPA %ultural philosophy of "mission over manugquqtn?'_;tnis tha
Admiéiatrutor'ﬁ intent to change this cultural philosephy.

|

%Iuplqmentinq the nany #aluable recommendations made by the

>

‘commﬂtteu will not have a meaningful impact on improving
;contxtcts management unless we change the underlying culture,

' ibe Administrator’s initistives are cantared on three
rrinahples - accoyntability, good management, and discipline,
Hhe k%y peoints of accaJ;:;bility are the Administrator’s senior
#anag&ment temm. Accountability will be further enhianced through
the eLtnblishment of a high level council of the Agency'i'.
ﬁanng&ra. This council is responsible for not only integrating
ﬁanag;ncnt with mission but also for integrating the ﬁse'of al)l
§£ neé's various resource nanagensnt tocle.

: %ha Adninistrator has established a piiot program to
éimin*sh the Agency’s present reliance on a small group of
;nntr;ctora. This program invoives breaking up some of EPA‘c

umbreila contracts; which are large, niseion-oriented, level-of-
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' affo¥t type contraots,swéth broad and varied statements of work.
?Thoir uUge has resulted in vulnerabilities such as performance of

‘work outside the scope of the contract, “contract shopping”, and

éimpréppetly directing the subcontractors of the prime contractor.
' The Q_Fmallar replacement contracts will have better defined
-tatimants of work, be more competitively priced, and provide
éoppo tunities for more businessaes, including small busineeses, to
?contﬁact with the Agency. -
| [To asssss the Agency’s management of its resources, the
éAﬂmiﬂistrntor has initiated a baae review for Fiucgl Year 1994.
?This[reviaw will provide information on how reso&rce allocation
édocidiona are made and what rescurce oonstrnints encunbar us in
%oxec&ting our mission. It will enable the Agency to determine if
fcurrjnt resourcaes can ;:-;ediranted to help solve some of the
;contﬂuctn managenment problems we are discuassing today.
| #ha Administrator has also enphasizad the need to establish
fa diéciplinary system which conveys tc EPA managers and staff the
oonsdquencoc Tesulting from resource management violat;ons. This
oysteh will be communicated to every exployes 8¢ that EPA ;tuff
and iks manageré understand they will be held accountable for
thoir.actiona and any contracterslated orffenses.

;e would now like to tell you of some specific
acaom?liahments and majar wstrides EPA has taken in the past year,
hithrght for you some ongoing initiatives, and let you know

whcre va feel we 1}111 need lmprovements. Although we want to

i
!
! [ ™
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gchar% with you mome Agency-wide progreas, velwf}l alme be
ftocuéing cn.supartundéralutad contracting issues.

!Baekqtound == Alteranative Remedial Contracting Stratagy

%Thu Alternative ﬁamadial Contracting Strategy (ARCS) was
;d.siénﬁd in the m;d-lsfbﬂs to provide a second generation of
“Bupe#tund contracts tozundartakl reamedial planning activities at
_hazn%dous waste sites on the Natlonal pPriorities List.
éPrev+ously theas services had been provided by a small number of
_nnti&nal and multi-regional zone contracts. Kny‘t;;furOB of the
‘naw étrateqy included increasing competition through the awvard of
;a grfatnr number of smallar rsgionally-based contraots, promoting
fptojéct continuity by use of the same contractot in undertaking
évariéua phases of remedial sctivities at a given site,
.en:aélinhing enhanced performance incentives to promote suparior
5=antﬁamtor performance and, most importantly, to decantralice
zeontéact management to EPA‘s regional offices. In all, from
%Janua&y 1983 throvgh B%g-gmber 1989, 45 ARCE contracts wero
%award&d to 23 individual prire contractors.
: hlcl Task Foree Report

harly in 1991 the Agency was oriticized for its management
vf thL ArCS vontracts. - Spacifically, EPA was accuged of allowing
pupar?und contractors to spand public funde on activities that
Qid n%t dirsctly contribute to the cleanup of hazardous wasts

iitll% In responae to ‘these allegations, the PEGVicus
|
|
i
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§admihiotrator established a Task Force of senjior Agency officials

. to r?view and analyze the ARCS program.

| §The ARCE Task Force Report, issuvd in october 1991,
?cont@inad az racommtndations in six functional areas which
éin01+dcd progran nanagnment activities, contrant capacity ana
;utilination, contract controla, financial audits and reviews, the
éaward fee and purtormanoa evaluation process, and Agency
gmanaéament processes and organigation. Currantly 28 of the 32
?reaoﬂmendations nade by the Task Force have bsen implemented.

[One of the most critical rauammandationn lddreasnd the need

t

3 e am

‘to a&hieve cost r:ductttnn and strengthen eost controln through
%tha 4eve1opnent o? guidnnc. to support cost management activities
part%cularly in the area of program management. The guidance was
,promjlgatedin February, 1993.

| Another major racommendation concerned the need to devalop a
reqianal capacity for independent government cost estimates ror
:actiiiti-s under the ARCS contracts. An assessment of existing
costteatimating tools was performed and specifivc guidance
proqued in August, 1992,

' A third significant recommendation concerned the

eotablishment of the ARCS Council and a nationwide network of

§ragiopa1 contract management teams charged with oversight ot the

contihuous 1mprovdbent‘:£ vontracts managament. Such a council
ﬁau frrmed and through ite stewardship many of our improvements

&o thk Superfund contracting process are in place.
O

i
' 8
|
i
i
i

i
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‘Reduotion in ARCS Contrast Capacity

!
iOriginally, ARCS capacity was based on Suparfund workload

pro;&etions developed in the 1586-87 time frame. These
;prcjdccionn waxe cubsaqusntly increased tc ensure flexibility ana
éto ptomate competition amony contractors for new work. Following
gawar%, it bscane apparbnt that the actual workload was not as
£high%u expected. As noted by the General Accounting office,
‘this | drop in ARCS workload was the result of poliay shifte within
‘the Aqency including an incressed emphasls on ontotctmant. and a

EPa

'dncinion to continue our relationship with the US Army Corps of
'Enqiéeers in the area of remedial design and construction.

, !The need to balance ARCS contract capacity was explicitly
juddr4aaed in the zgenCY‘. Task Foroe Report of 1$91, which
fconcﬁuded that the appropriate contract Capacity was available in
?GOVB% ©f tan regions. The Report tqrtner acknowltdg.ﬁ that
:Regiin 4 had already tqrgeted two contracts for termination.
5subsqquent1y, Region 4 terminated one ARCS contract and ended
?ansidnmant of new work to a second, streotively reducing the ARCS
‘capadity by over one-third.

| The Task Force also recommended that capacity ahd
utilization be reviewed annually. This capaéity analysic was

‘completed during March 1892. It determined that B7% to 98% of

‘the avajilable capacity would be used over the 10 year period of
perforuance of the contracts. This £inding has since been

fconfikmed by the Aeed £:£ new contracte in four regions before

6
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?1oosJ thres years ahaad of the scheduled expiration of the ARCS

contracts.

.The moat recent national capacity review conducted during
the latter part of 1992 continued to show a wo;;load wall in line
with contract capacity in most Regicons. The Agency continues to

monitor capacity and utilization across the Ragiond and make

‘adjustments as necessary.

Program Management

’
ARCS Program Mansgement (PM) was established to capture and

traoK costs that cannot be attributed to a particular site. o

R AN

3co¢t‘cataqoriea are typical of those incurrad under 111 oontractn
?nnd %nolude beth technical cleanup costs much as eguipment
épuradneaa, technical guidance developmant, and peollution
;1iah111ty insurance premiuns; and administrative support costs

%for ﬂunaging'the overall contract such as progress reporting and

|

%tinanuial managament; , -

PM costs are tracked by comparing them against total

: |
contract expenditures. PM costs wers high initially (averaging
254% obar the firat two years of operations) rt!ltatinq the
;1n1t1r1 mobilizaticen costs and the lower than expected

utilization. However, significant progress has been achievea in

; |

reducing P¥ costs as reflected by an average of 18% over the past
threeiyearn- Further, the aAgency achisved the 15% target
m;ndaLed by Congress for fiscal 1992 (the actual rate was 14%),

;nd w# are working towards the 12% target established for fiscal
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£ 1993 (the first quartcg'zctual was 12.3%, and the second quarter

3actupl wam 12.1%).
- l&ganoy Contraots Managamsnt hcuamplilhmcntl

!EPA’ & Standing Committse on Contracus Management has
;implémented meny guality initiatives to improve contracts
.mnnaéemant aeancy-wid‘. Pirat of all, we new jnform individuals
?betoge they becone EP& amployses that certain posgitions may
:requIre contracts management oversight by splciiyinq those dutiss
in aéuh vacancy snnouncement. Contracts management
?rospénsibilities are further detailed in eachlcqqugcg manager’a
;posiéion dascription. Finally, all contract MANAGSrs are now
iwuﬁntcd on how well they perforn these specified contract
é:mnnqicmmt rulataé dut;t.;.
| %Accomplishmants 1h the area of contracts management
§odu04tion is teking many forms. In addition to a comprehensive,
?enqo#ng initiative to overbauvl our training program, the Agency
éhu- 4u-uod & draft "how to" quide on developing independent
%qovernmont cost estimates and has required its usaga tor all
%aontgact work crders over $25,000. In aadition, to maxe guidnncc
?more Lccussibla, we recently compilad an index wf ail contractn
‘;nunuqament documents EPA has issued and will keep an updated copy
of th}s index in each Agency library.
| gacause of the etforts of the Standing Committee, the Agency
has a 8¢ taken oriticesl stsps to raduge contract management
vulnerabilitics byfora award of certain contracts. The Agency

e
now rbquires that each coptract manager prepare a aontract
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imanaTemant plan to discuss potentially vulnarable areas and how

will be wminimized before a contract is awarded. The Agency

1= niao tormaliziyq the acquisition planning proasss so that

H e ool
programs can simultanecusly chart their contracting, resource,

_and #raininq heeads.

Eadditionally, ve are looking at ways to strengthen internal

!
conttolﬂ. As an example, the Agency has issued a checklist ot

:oont#aat-ralauaa qutations to guide program offtices during their

{1 Federal Hanagers' Financial Integrity Act (FMF1A) reviews,

?Thi s 'will help them better determine if their offices are

)
LY

fIt ls worth notin§ that, at the Adrinistrator‘’s direction,

;we aée expanding the role of the Standing Committee on Contracts
?Hana*ament to focus on ull sitramuYal rasources managamant. The
;graup is now knhown as the Resources Manajement committea and ite
:uemhqrship will iéélud-nnll senior managers who are responsibla

§tor {xtrumurul Xesources oversight.

Allovable Gaot Initistives

h year ago, EPA w&- a key particlpant in a review of-

;civ;ﬂiun agency contracting pzactices conducted by tha Gffice of

Managkmont and Budget, know as the OMB Swat Team. KEPA mada a
numhe# of significant recommendations which ware included in tha
‘oua Fﬁnal Rupozrt, In particular, EPA recommended major uhanges
eo reheral cost principles, making it clear that costs incurred
Lfor i%oms such as parties, business meals, and gifts are

: l
nnallﬁwable on all Government oentracts. EPA also recommended

B
§ 9
! /7

Qo110
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éthat contractors be required t¢ certify that their indirect cost
jclaiﬁs de not includeﬁany unallowable coste nn; that there-be
pana#tias charged to uontractors that claim costs that are not
?alloyabla. New EFA canttaonors are required to certify as to the
?alla%ubility f their{conts but wa do not yet have the authority
| & iﬁpus. panalties.

%riuanciua nng;gouaut

%In the financial #annqennnt are&, there are two major
ﬁaccoﬁplisnmenta we would like to @iscuss. One, EFA issued its
zitat set of financial statements under the Chiar !inanoial
-O:tiécrn (EFOs) Act. These statements, which cover all truat
ztundy (including Superfund) for FY 1992, are the first in what
éEPA ﬁopes will be a series of financial management improvements
?mund%ted by the Cros Act, The statements provide both fingncial
;ana éroqramnntic information. As indicated by the Inspector
fGanaéul in his zoon-to-be-completed audit, improvements in the
zrina4cial statements themselvas and financla)l management are
énaadéd. Nonethelsss, EPA considers this firest year’s tinancial
fstatementa an acc!mplinnmant sepacially given that this was a
;mujon naw raguirawent ;oz the Agenoy.
. ;second, EPA has shcoesutully developed tools which ﬁroviﬂo
%mnjoé support for the ?upet:und Gost recovery program. One
;sxnméle is EPA’s lmage processing system which anables us to
gassedble a document pathkage in hours, a process which used to

;tak. wesks. These packagse are aritical for cost recovery

:litLQQtion. EPA has aino improeved financial reporting for

-

10
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iaupe fund cost recovery, resulting in complete reports, both at a
. detajled and summary level, of all costs incurred in connasation
;withESupartund site response. And, EPA has improved its
éauﬁo&nting policies to increase the amounts available for
:rcaoLery of response costs from responsible parties.

s )
: -

llonponsa Action contractu

izn has developed a Superfund Long-term Contraocting Strategy
wniah is restructuring all new Suparfund contraots over the next
daoa&e according ; function, rather than by program area as in
the ;:-t. This strntlgy will have all new field contracts
%manuécd by the regtional offices, rather than centrally wmanaged
by Héadquarters, thereby improving the efficiency and direct
énana%enunt of the oor.:t't'actors.
| EA: part of this new strategy, the Responea Action Contracts
;(Rhc;) will be EPA’s next generation of Superfund clesanup
:contﬁnctu. These contrsots will be procured as the Regions
deplqta the capacity of their existing ARCS contractl. The RACS

contain shhancenents which addrass issues previously raiﬁéd with

étho ARCS in the areas of program management, contracat cost
contr[ol, and the payment of award fee.

- bho Agency has structursd the Program Support (management)
%oompo ent of the ﬁiCs saminclude among other costs: mobilization,
?contract integrity, intormation coentrol and reporting, ongoing
?technical support sexvices; and contract closeout. The Regions

@111 periodically issue and negotiate work assignements tor these

11

@o12
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LctiV1ties. uabili#ation and contract closecut are one~time

scsts; othex Proqr{m Support activities will be ongoing over the
pariod of the: con:#uctatmwhis approact provides the Regicns the
flaxibility to nonitor and control the prograw Jupport costs
tasaciuted with the Regpones Actlon Cont:acts and complies with

he Agency’s | ge&l to minimize thege costs.

. In otder €0 1pprowe overall ccﬁtzact cost containment,
rovialona ara beiqg pade in the area of sentract typs. RrRaCas will
allow for coats tq pe negotiated with the contractor im sdvance
ot the psrtarmauc$ of the work with the quatantae of &
delivarablc produ#t within pre-es*nhliahed costs. This ia “a o
major ohanqa fromfthe ARCE, wher# work could be porformad with no
aartainty tnnt a‘tinal product wonld be received within the
ncgotinted cout-.

S N t;nal enhancement in RACS is in the paynent of avard fees.
Unlikc Ancs, theApaymoﬂE'or avard fee will not be made for
axpa:ted ot gatisfactory performance. To ancourage gustained

quality pcrfcrnanue. only porzormanca at the axceed expectations

and outstandinq lavale will rtc&iié award fee.

agoncy contrhotm Nanugament Iaitiatives
| In kcnpinqlwith gpA’G concerns about jmproved contracts
ﬁanaqement accopntability acrose the board, the gtanding
Pomnittoe on cO%tractl nanaqament has daveloped sgveral .
;recammendationﬁ to make irpedlate jpprovements te the ptocuremant

process. FOY #xample a “zookbobk" to agsist program ofticials

12

Q14
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?Ln tLo procurement proaass is well underway and should be

A pilet is also progressing to co~locate contractinq

offitera within & Superfund program office to see if this will

ity the oontracts manegement process. The piiot will last

. three years at which time a decision will be made as to the

;teas ility of it, expansion to other programs.

Erhoro is also a pztgt studying the sffectiveness of quality

:contfactinq teanms. These teams consist of both procuring and

adni&istrntivo contracting ofticers, the project officer and
hls/ﬂur manager, legal counsel, a cost analyst, and a property

admiﬂistrator, if wvarranted, to accomplish life cyocle management

or céntrauts from the pre-award phase to contract closeout.

}a third pilot will examine the use of a hybrid type contract

!alloQing the competition of both firm=-fixad prtco and cost-type
H } .

Euvrkiordors among a pocl of qualified vendors. This pilot is

dasi%ned to enhance cohtractor competition, thereby receiving
caa titive prices, as well as move away from an Agency relianc.
on oqst-type ccntracting

§ Fincnciul ulnaqeno.s Initiatives N

| In the financial managament area, as we stated, a major

’!or us is the CFOs Act. We also reterred to the

%fouus
ﬁdminiatrator's commitment to establishing a structure of
m;nagpmant accountability. Using authorities under the CFOs Act,
;PA ;E building accountability into financial nanagament, By

khis, We maan that alllag-ncy officials will be held accountable

| 13 -

o



EXECUTIVE OFFICE OF THE PRESIDENT e
OFFICE OF MANAGEMENT AND BUDGET _,i5£€jwfw{
Washington, D.C. 20503 6

April 28, 1993

LEGISLATIVE REFERRAL MEMORANDUM
LRM #M-211

TO: Legislative Liaison Officer -

AGRIC-CR - Robin Rorapaugh (all testimony) - (202)720-7095 - 230
COMMERCE - Michael A. Levitt - (202)482-3086 - 324
INTERIOR - Ralph Hill - (202)208-6706 - 329

JUSTICE - Faith Burton - (202)514-2141 - 217
TRANSPORTATION - Tom Herlihy - (202)366-4687 - 226
CEQ - Larry Flick - (202)395-5750 - 256

ARMY CivilWorks - Morgan Rees - (703)695-1370 - 205
CORPS ENGINEERS - Susan Bond - (202)272-0030 - 239
NEC - Sonia Mathews - (202)456-6722 - 429

CEA - Francine Obermiller - (202)395-5036 - 242

TVA - Alan Carmichael - (202)479-4412 - 332

OSTP - Damar Hawkins - (202)456-6272 - 288

)
7 /C\ .
FROM: RONALD K. PETERSON (for) ﬁaT”@L’K: ~1;z;:;CT\‘

Assistant Director for Legislative Reference

OMB CONTACT: Holly FITTER (395-3233)
Secretary’s line (for simple responses): 395-6194
Linda WIESMAN (395-6808)

SUBJECT: EPA Proposed Testimony on Wetlands Activities
of the Army Corps of Engineers

DEADLINE: 3:00 PM April 30, 1993

OMB requests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect direct spending or
receipts for purposes of the the "Pay-As-You-Go" provisions of
Title XIII of the Omnibus Budget Reconciliation Act of 1990.

CC:

T. Hunt

D. Tangherlini
i—K. McGinty

G. Simon

J. Payne

S. Cameron

B. Damus



LRM #M-211
RESPONSE TO LEGISLATIVE REFERRAL MEMORANDUM

If your response to this request for views is simple (e.g.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the response is simple and you prefer to
call, please call the branch-wide line shown below (NOT the
analyst’s line) to leave a message with a secretary.

You may also respond by (1) calling the analyst/attorney’s direct
line (you will be connected to voice mail if the analyst does not
answer); (2) sending us a memo or letter; or (3) if you are an
OASIS user in the Executive Office of the President, sending an
E-mail message. Please include the LRM number shown above, and
the subject shown below.

TO: Holly FITTER (395-3233)
Office of Management and Budget
Fax Number: (202) 395-5691
Analyst/Attorney’s Direct Number: (202) 395-3233
Branch-Wide Line (to reach secretary): (202) 395-6194

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: EPA Proposed Testimony on Wetlands Activities
of the Army Corps of Engineers

The following is the response of our agency to your request for
views on the above-captioned subject:

Concur
No objection
No comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this
response sheet
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TESTIMONY OF
CAROL M. BROWNER
ADMINISTRATOR
U.S. ENVIRONMENTAL PROTECTION AGENCY
BEFORE THE
SUBCOMMITTEE ON WATER RESOURCES AND ENVIRONMENT
OF THE
COMMITTEE ON PUBLIC WORKS AND TRANSPORTATION
U.S. HOUSE OF REPRESENTATIVES

May 5, 1993

Good morning, Mr. Chairman and Members of the Subcommittee; | am Carol
Browner, Administrator of tha.Environmental Protection Agency (EPA).
Accompanying me this morning is Martha Prothro, Acting Assistant Administrator
for Water. | am very pleased to appear before you today to discuss the important
challenges that confront our Nation, her leaders, and all citizens as we undertake
1o achieve the goals of the Clean Water Act (CWA).

Mr. Chairman, | appreciate your role in fostering this CWA reauthorization
process, and | look forward to working with you on the many issues involved,
particularly: funding issues associated with drinking water and wastewater
treatment; ways to promote watershed protection and polution prevention; and
solutions to water quality problems assoclated with polluted runoff from wet
weather flows. These critical environmental issues require effective, innovative
solutions that, In practice, c;n-be implemented with the resources we can ’
reasonably expect to be aveilable to Qovemments and the pﬁvéte sector. We need
to tap the energy and idess generated by public and private partnerships and to
involve those with a stake not only in achieving the goals but in implementing the

solutions by which these goals are to be attained. lnvestment in our natural
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resources not only reflects our obligation 10 &ct as stewards of our environmernt—to

hold the environment in trust for our children, but also represents sound economic

[ 1 N

policy.

INTRODUCTION

The CWA has been a cornerstone of EPA’s environmental protection efforts
for the last two decades. The Act gives us broad and flexible authorities and,
because of this, the Act is considered by many experts to be one of the best
federal environmenta! statutes. Under the CWA, we already work with States,
localities, the private sector, and citizens to address serious water resource
problems posed by municipal and industrial discharges, and discharges of dredged
or fill material, as well as by polluted runoff fram what are known as nonpoint
sources. More recently, we,are reorienting our focus to move beyond simply
controlling pollution sources, to addressing the aquatic ecosystems and integrating,
or improving, the programs needed to protect and restore them. We know that our
Nation’s aquatic ecosystems provide habitat to many diverse forms of life. We
must cansider not only the chemical but also the physical and biological
components of these systems to maintain the integrity of our Nation’s waters.

The challenge facing us today is how to focus on the remaining threats to our
Nation‘s waters, some of which may not be adequately addressed througr; current

national regulatory or cooperative programs EPA now implements.

0 i
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At the same time, we must aiso recognize that new initiatives have placed

X and will continue to place a significant increased burden on State and federal water
(R Y .
\yﬁ' quality protection programs. Similer demands are placed on tocal drinking water

N
&

@*). systems. \Without additional funding, State and local water and wastewater

'-P”) /b programs will not be able to fulfill the mandates of the CWA or the Safe Drinking
“
\
Ny (}@ &( Water Act, or meet the expectations of the public.
W oot
\(wy(r ‘p @“\ Wae need to be sure that adequate resources are available—and available for
©

3
- (*,,,,* the right purposes—in order to ensure continued progress in protecting water

“ _

@‘y q\;" quality. Similarty, we have ¥een industry come to applaud and even promote
€

¢ pollution prevention as a common sense approach to reducing costly pollution

controls while conserving valuable raw materials. We also recognize that in some
instances economic incentives and market forces can be used to achieve progress
even where traditiona! controls cannot. Finally, we must not overlook the
economic consequences if we choose to abandon our commitment to the
snvironment.

Although we must do better at _quantifying these economi¢ costs, many of
the benefits of protecting and restoring our Nation’s waters are obvious, including:
improved heaith and increased life spans resutting from cleaner drinking water: safe
and more abundant sources _gf food supply, recreation and commerce; natural flood

and erasion protection; improved efficiency of our industries and farms; and

abundant fish, shellfish, and wilditfe and the irreplaceable natural environment.
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Even in difficult economic times, the American people have said they
recognize the cost of neglecting the environment and have reaffirmed their
conviction that money spent on surface water pollution control and drinking water
tregtment are sound Investments. We are all beginning to appreciate the fact that

- safe, healthy water resourceus‘éhd healthy aquatic systems are not cost-free, and
to gppreciate as well that it Is worth the cost.

We have a great deal of which 10 be -proud. Thanks to sustained effort by
federal and State environmental agencies, timely compliance by many dischargers,
and the vigilance of citizen groups and government enforcement authorities, the
discharge of toxics and other pollutants to our Naton’s waters has decreased
significantly. Nearly 75% of the Nation’s assessed surface waters are meeting
their statutory goals based on current water quality standards. This progress must
not be lost and, as our science improves, we must continue to address discharges
of toxic pollutants by industry and municipal wastewater plants.

At the same time, we,ust recognize that nonpoint sources, together with
unaddressed point sources such as storm water runoff and combined sewer |
overflows {CSQOs), are responsible for the majority of our remaining vyater quality
problems. Through the reauthorization of the CWA, together we offer this Nation
a precious opportunity to atwain its environmental goals. This requires us to
acknowledge not only that pollution comes from many pathways, but also that it
can often be addressad in 8 common sense, effective manner, using tools that are

already within our reach.

[ 10N
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OUR FOUNDATION: THE STRUCTURE OF THE
CLEAN WATER ACT

Qverview

Before we sketch possibilites for the future, | believe it is important to
understand the foundation upon which we build. 1n 1972, Congress gave EPA, the
Army Corps of Engineers, and the States broad authority to address water
pollution. The goal of the CWA is 1o “restore and maintain the chemical, physical,
and biologlcal integrity of our Nation’s waters.;' Under this mandate, we have
developed sound proéram.s to reduce point source discharges of pollutants entering
all surface waters, including lakes, rivers, estuaries, oceans, and wetlands._.
Through the construction greais program and, more recently, the State revolving
fund (SRF) program, the federal government has made ayailable to States and
municipalities nearly $67 billion since 1956 to finance the construction of major
wastewater treatment facilities and the implementation of other critical water
quality improvement programs. The statute also has promoted better assessment,
identification and targeting of impaired waterbodies and has taken first steps
toward addressing the consequences of wet wesather flows, polluted runof_f,
habttat loss and, to some extent, poor yvatershed management.

Under the CWA, EPA develops national uniform effluent limitation guidelines,
new source performance standards, and pretreatment standards for categories of
industries, such as electroplating, pharmaceutical manufecturing, and textiles.

(Y

These effluent guidelines and standards generally reflect application of the best
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gvailable technology that is economically achle\}able. They also include best
management practices. Early guidelines covered roughly 129 toxic pollutants,
while our more recent guidelines have covered over 400 toxic pollutants. Sewage
treastment plants, in turn, are subject 1o secondary treatment requirements.
Though often referred to as =technology-based” standards, these regulations set
end-of-pipe performance sta::ngards, allowing dischargers to select any feasible
method for compliance.

States are given primary responsibility to develop water quality standards for
waters within their jurisdiction. State water quality standards provide the basis for
many federal and State water quality management decisions. [n developing these
standards, States designate specific uses for thelr waters—such as fishing,
swimming, or drinking—and prescribe criteria to protect these uses. These criteria
were traditionally pollutant-specific and define levels of pollutants that will not
interfere with the designated use. States typically use both national criteria
guidance issued by EPA and other scientfic information to develop their standards.
Recently, through State and federal rulemaking, m{meric water quality criteria for
=priority” toxic pollutants arg-now in place for waters impaired or threatened by
those poliutants. EPA is also developing criteria guidance for States to use in
adopting standards to address physical and biological parameters. In addition,
State water quality standards programs include an antidegradation policy to ensure
that existing uses and high qual'rty. water resources are maintained. States must

review their standards every three years to ensure that they remain adequate,
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especially in light of new scientific and technical information and additional criteria

that may need to be adopted-to fully protect designated uses.

The National Pollutant Discharge Elimination_System Program

The water pollution permit program, known as the National Pollutant
Discharge Elimination System (NPDES) program, is one tool by which State or
federal permitting authorities translate State water quality standards and federal
effluent guldelines into actual poliutant fimits for point source dischargers. NPDES
programs are administered by EPA, or by States with EPA approval. Currently, 38
States and 1 territory are authorized to operate NPDES programs; EPA administers
the NPDES program in all other jurisdictions, although three States—South Dakofa,
Texas, and my home State of Florida—are in the process of seeking necessary

~
NPDES authority. The national NPDES program addresses more than 65;000
traditional "point source dischargers” sﬁch as Industries, municipal sewage
treatimnent plants, and some classes of animal feeding operations. In addition, there
are well over 100,000 point sources addressgd under the urban and industrial
storm water portion of the program end 1100 combined sewer systems with more
than 10,000 CSOs. The NPDES program has been widely credited as the principal

reason for the significant water quality improvement in our Nation’s waters over

the last 20 years.
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Pretreatment Program

The CWA does not require EPA or State NPDES permits for industries that
discharge into municipal sanitary sewer systems rather than directly into surface
waters. Instead, these “indirect dischargers™ are addressed through the -
pretreatment program. Prior-to discharging into municipa! systems, they are
required to remove, or pretreat, those poliutants that could interfere with the
operation of a sewage treatment plant or that could pass through and pollute
surface waters or the sludgaproduced by the treatment process. The role of EPA
and approved States is to set requirements end procedures for approval of local
pretreatment programs, oversee implementation, promulgate national technology-
based standards for indirect dischargers, and operate programs where State and
local governments do not. These local programs also establish and enforce local
limits more stringent than national standards when necessary to protect water
qualtty, slnge quality, and worker heatth and safety. EPA, States, and
approximately 1,500 approved citles are responsible for imposing and enfo'rcing

national as well as any local pretreatment requirements for over 30,000 significant

industrial users and thousands of smaller indirect dischargers.

O~ -

The §404 Program
In addition to the NPDES permitting program, the CWA creates & program in

§404 to govern the discharge of dredged or fill material into navigable waters.
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This program, administered jointly with the Armmy Corps of Engineers, isa
significant component of EPA’s efforts to protect aquatic ecosystems.
Under §404, EPA develops the environmental regulatory criteria for

evaluating permit applications.‘ \EPA also reviews permit applications and, if

necessary, can "veto~ permits that would result in unacceptable adverse impacts
to wildlife, fisheries, recreation, or municipal water supplies. EPA and the Corps
share responsibility for enforcement of the §404 program, and EPA is responsible

| for approval and oversight of State_§404 programs. In addition, under our
responsibilities for administering the CWA as a wh-ole, EPA also has the ultimate
authority to define the geographic scope of CWA jurisdiction, including wetlands,
and to determine the scope of activities exempt under §.404(.ﬂ.' it is this role that
prompted Congress 10 appropriate funds t0 EPA for the purpose of having the
Nationa! Academy of Sciences conduct a study on wetlands delineation. -

EPA’s efforts to address wetand and other aguatic resources loss and
degradation go beyond the 3404 program. We are working with our Stete
counterparts to enhance thelr role in comprehensive protection, including helping
them to assume §404 authority. EPA is providing limited grant assistance to help
States develop wetlands programs and providing technical assistance in .areas such
as 8401 water quality certification, wetland water quaiity standards, and
integrating wetlands ino water resource planning through ‘watershed plans and

management practices. EPA has provided assistance 10 19 States through Fiscal

Year 1992 to develop State Wetland Conservation Plans or Strategles es a way to
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integrate and improve the effectiveness of protection and resioraﬁon programs.
EPA has established a Wetlands Hotline to help answer questions and information
needs of the general public. |

EPA, in conjunction with other federal, State, and local groups, Is developing
private/public partnerships to protect wetlands such as co-sponsoring American
Wetlands Month each Méy, encouraging private landowner participation in- }
voluntary wetlands assistance programs, and creating the Audubon’s America
program. EPA Just completed its next five-year Wetlands Research pian focusing

on wetland functions and criteria to protect those functions, landscape scale

assessment, and improving wetlands restoration and creation.

Enforgg. rnerﬁ

Essential to the success of the CWA is the presence of a vigorous-
enforcement program. Enforcement and the manner in which we exercise the
discretion to use enforcement tools remain an integral component of a successful
environmental program. One successful example of EPA’s enforcement effort is
the National Municipal Policy, under which States and EPA assured municipal
facilities met the CWA July 1, 1988 statutory deadline for wastewater treatment.
Largely as- a consequence of the National Municipal Policy, of the 4,000 major
municlpal NPDES permittees, the_number in significant non-compliance has

decreased from an average of 15% in fiscal year 1986 to 8% for the first quarter

of 1993. In 1987, 74% of the municipal facilities had installed treatment
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necessary to meet basic technology-based requirements. In 1983, that number
has increased to 97%.

EPA has also implemented an aggressive administrative and Judicial
enforcement program. In fiscal year 1992, EPA took approximately 1450 formal
enforcement actions under the CWA. Of these, 272 involved the assessment of
penalties totalling $23,066,200. Further, over the period of time from 1989
through 1992, the average judiclal penalty has increased from about $143,800 to
about $414,600. The average administrative penalty has also increased over the
same time period from 517.080 to $22,895. Since 1975, the Agency has
concluded 904 judicial cases and, since 1987, 802 administrative penalty cases,

for a total of over $125 million in penakties.

Woater Quality Act of 1987 and -
the one Act Reauthorizati ndments of 1990

In 1987, the Water Quality Act amended the CWA and signaled some
importent new directions for EPA and the States: new water quality-based
controls for toxic pollutants: In?ds‘u'ial and municCipal storm water controls: new
State responsibilities for poliuted runoff to surface waters; and Increased attention
to special aquatic resources such as estuarles, bays, and lakes, as well as critical
aquatic habitat such as wetlands. The Act also ushered in the State Revolving
Fund (SRF) program to provide continuing support for wastewater treatment.

Although previous statutes had begun to address these problems, the 1987
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amendments reflected the Nation’s increased awareness that water qual'rty'
degradation is caused not only by pollutants pouring out of pipes, but also from

- nutrients, soil, and chemicals that run off our streets, farms, fields, and forests.
The amendments also recognized that diverse ecological resources must be
protected by means of geographically targeted solutions to locally identified
problems. Without ylelding the gains which we achieved thfought the application
of traditional, end-of-pipe controls over other causes of water pollution, wa_need to
reaffirm and, indeed, to expand our federal, State and local efforts to address
impairments from unoontrolled- wet weather point sources and non-point sources.

In addition, pursuant to the Coastal Zone Act Reauthorization Amendments
of 1990, 29 coastal States and territories are developing, for joint approval by EPA
reun,

and the National Oceanic and Atmospheric Administratipn {NOAA), coastal
nonpoint poliution control programs to prevent or minimize contaminated- runoff to
waters associated with agricuiture, silviculture, urban activities, marinas, and
hydromodification through application of best management practices and
protection and restoration of wetland and riparian areas. These programs will
provide for the Implemerntation of management measures in conformity with
guidance published by EPA and will also provide for the implementation of }
additional management measures as necessary to achieve and maintain water
quality standards and protect designated uses. EPA’s management measures

~guidance was developed in collaboration with our sister federal agencies, States,

the potentially affected sources, and the public. We belleve that these coastal
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nonpoint programs represent an important step in the restoration and protection of

our Nation’s impaired and threatened waters.

OUR GUIDING PRINCIPLES

Watershed Protection

Before addressing specific issues, | would like to articulate what | believe
should be the guiding princip'E&‘ for CWA reauthorization. Even as our Nation’s .
water quality steadily improves, we face new challenges that demand new
solutions. 1 have already lndieatéd that the protection of watersheds must be a
priority for us. But what does this mean? The Clinton Administration envisions an
approach to water resource protection that looks first to the ecosystem itself,
evaluates its needs based on risk, and then tallors solutions to those needs through
the participation of stakeholders In every phase of the process. As the Acy itself
envisions, our focus is on the blological and physical, as well as chemical, integrity
of our Nation’s waters. Although the Act’s national technology baseline
requirements have provided enormous environmental protection, this framework,
which we call the "watershe.g Protecﬁon approach,” provides us with the methaods
and the solutions needed to tackle the problems still facing our Nation’s waters,
those problems that are too diffuse and difficult to tackle any other way. Focusing
on the watershed as a whole rather than merely on specific sources of pollution
within the watershed is essential to ensure that we succeed in restoring and

protecting the Nation's aquatic resources.
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We must also apply a similar approach for the Natlon’s ground waters. We
are increasingly finding that ground water recharge to surface waters ¢an be a
critical factor in determining ;;;Jecological health of aquatic systems. We need to
ensure Incorporation of ground water In our watershed approach both to account
for its influence on surface water and to insure against the possibility of
transferring @ poliution problem from surface water to underground sources$ of
drinking wvater.

Polluti ntion

| believe our second gulding principle should be an emphasis on polfution
prevention. In the water program, as in other environmental programs, traditional
end-of-the-pipe approaches.have yielded significant gain.;. in environmental quality.
However, we nov;l reaiize that treatment and disposal will not be sufficient to
ensure continued progress. A jnore comprehensive, prevention-oriented -approach
within our base regulatory program will allow us to move even more effectively
toward meeting the overall goals of the CWA.

There are numerous other benefits offered by implementing a pollution
prevention philosophy. By reducing reliance on end-of-pipe or permit-by-permit
controls, prevention aiso reduces the likelihood that a "solution” to one pollution
problem will simply transfer the residual pollutants to different media. In particula'r;
we have seen the transfer of surface water contamination to ground water

contamination. Pollution prevention approaches, such as switching to different

process solvents and reducing water use, have the potential to produce permanent
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solutions to environmental problems—solutions that require less investment in
expensive pollution control and greater emphasis on good planning and strategic
designs. It includes conservation techniques and changes in management
practices to prevent harm 10 sensitive ecosystems and resources such as wetlands,
ground water and estuaries. In addition, prevention may be the most préc;iwl way
to address many of the remaining sources of water pollution such as agricutture
and urban runoff, the cumulative effects of incremental habitat loss, or numerous
small sources (such as dry cleaning facilities and auto repair shops), which can
result in significant impalrme?fé of our water resources at the locsl level. Pollution
prevention also complements the watershed approach. It offers additional tools
that give us greater cepability and greater flexibility to address localized problems
requiring helghtened attention.
nition of the Value and legan Water and Health i

Our third guiding principle must be our recogniton of the value—and the
cost—of clean water and heaithy waterbodies. The Nation’s waters, whether
degraded or pristine, are our children’s inheritance. .Measures we take now must
not only return what Is.lost but also guard what is yet unblemished. However,
these responsibilities carry a substanﬁal price tag. We expect water safe enough
to swim in, to flsh from andJQ drink, and we expect healthy and diverse
populations of plants and animais in our lakes, streams, wetlands, estuaries and

oceans. Consequently, we must also expect to address the costs of treating our

wastewater and our drinking water. By funding States, municipalities, and federal
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agencles adequately, we can help to ensure a reliable infrastructure of storm
sewers, wastewater sewers, sewage treatment plants, and drinking water supply
and treatment facilities upon which public heatth, our quality of life and many of
our important economic sectacs.depend. Similarly, funding is necessary for other
water quality programs to strengthen the sclentific basis and guidance to support
the prevention and control of nonpoint source pollution and the protection and
restoraton of estuaries and other important components of watersheds.

Clean, safe water was once viewed as free, but in our modem society this is
recognized to be a false view. Just as we believe that the polluter should assume,
at a minimum, the costs associated with researching, developing. adminis_tering
and enforcing the permits under which the polluter is sllowed to dischargé
pollutants into the aquatic environment, all of us, as users of our water resources,
must appreciate and heip bear the costs of water quality protection. As-
ln.dlvlduals, we pay user fees imposed by utliities to finance necessary treatment
projects. We must aiso be s:r;éitive to the importance of using water efficiently,
to help keep costs down and 1o prevent further degradation of our aquatic
ecosystem. By acknowledging public and private responsibility for the costs of
clean, safe water we also foster greater invention and innovation as the public and
private sectors realize that ft is to their economic advantage to improve water
quality in the maost cost-effective manner possible. We enticipate fostering further

innovation by examining and lowering barriers to technology innovation armd by
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creating incentives, including treding programs where appropriate, that encourage

Innovation.

MM_!M@MM

The fourth guiding principle for reaumor_ization is the need .to address thel
remaining water quality problems. Many of these are associgted with wet weoather
flows; overflows from antiquated combined sewer systems that result in-the
discharge of raw sewage, commercial and industrial wastes and storm water
during wet weather events; discharges from separate storm sewer systems that
dellver toxics and other pollutants from urban and industrial sites to our waters;
and polluted runoff from now!nt sources. In addition, ! believe we must confront
the consequences of poorly managed land and water use activities thai impair our
Nation’s ecological résources and address the habitat degradation and destruction
that frequently results. The first twenty years of water poliution control-under the
CWA has accomplished much through its regulation of traditional industrial and
municipal discharges. However, we must focus our attention now on these
remaining problems and attempt to address them as effectively as we have
addressed the problems of the past. T

.guinmem

Finally, we need to enhance State and federal administration 'of water quality

programs by strengthening enforcement authorities. A strengthened enforcement
-

program would aliow the Agency to respond more effectively to facilities that are

not in compliance with the requirements of the CWA. For example, we would
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. support en amendment to increase the administrative penalty cap to allow EPA
greater flexibility in using the stetute’s administrative enforcement mecha'ni;m,
explicit authorization for EPA 1o negotiate supplemental environmental projects as
part of enforcement case settlements, and an amendment of the Class |
administrative procedures to allow EPA 10 issue field citations for certaln types of

[ PSS
violations, similar to those contained In the Qil Pollution and Clean Alr Acts.

THE CHALLENGES AHEAD

As we begin the process 10 reauthorize the CWA, we need to consider the
ecological and human heatth dimensions of protecting our aquatic resources.
Today’s problems are very different than those of the past. In addition, our
challenges involve recognizing that =water quality” goes well beyond the chemical
water column. Rather, protecting and improving water quality must aiso address
physical and biological integrity as well as the integrity of the surrounding
wartershed that is an integral part of the total ecosystem.

Although we have mamy challenges facing us, | would like to focus my
testimony today on three particularly critical issues: first, the threats posed to our
aquatic ecosystem that can be addressed only by focusing public; and private
efforts on geographicelly targeted watersheds, where the sources of impairment
and the degradation they produce operate in close and dangerous proximity;
second, the need for adequate funding to support S_tate and local solutions and to

implement federal requirements under both the CWA and the Safe Drinking Water
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Act; and third, water quality problems caused by wet weather flows, such as
LV

CSOs, storm water discharges, and polluted runoff from nonpoint sources.

Watershed Mana

The pringipal goal of the CWA is to protect and restore waterbody uses lby '
ensuring their biological, chemical and physical integrity. As the water program
has matured, we now have the tools and the understanding of ecosystems to
expand our focus beyond & simplistic emphasis on chemical pollution. Thetefore,
EPA strongly supports what we call the *watershed protection approach,” which is
a way of promoting a more holistic, risk-based approach to the complex and often
persistent problems in watersheds around the Nation. By focusing on the
watershed as a whole rathersthan on specific sources within the watershed, we
believe that we can address the watershed’s problems more comprehensively,
efficiently and effectively and at the same time take better advantage of the
energy and resources of our public and private partners.

We can no longer assume that “national® solut_ions wili solve all local
problems. By adding a stronger geographically based spproach to protecting our
aquatic resources, we can ensure that solutions—shaped by the local community as
well as by State and federal partclpants—are carefully tailored to address the
unigue circumstances facing each locality. This local tailoring can help ensure that
we achieve the dual goals of adequately protecting our water resources and doing

it in the most cost-effective fashion. As we build these partnerships, we
Lo T
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concentrate our resources on locally targeted prablems, foster new, Innavative
approaches and soluﬁons, and promote implementation of these solutions through
the empowerment of local stakeholders. -

The watershed approach Is not new to EPA and has been used effectively in
several geographically targeted programs, including: the Clean Lakes Program, the
ﬁational Estuary Program (NEP), initiatives focusing on the Great Lakes, the Gulf of
Mexico, and the Chesapeake Bay, and the Near Coastal Waters Program. For
example, the Great Lakes Pr;;am establishes a partnership of the federal
government and appropriate State, tribal, and intemational agencies to work
together in remedying the problems facing the lakes, which together comprise
20% of the world’s supply of fresh surface water. The Chesapeeke Bay Program

. calls for EPA, In concert with the Bay States, to implement programs to abate
pollution in this wonderfully vigorous estuary—the largest in the U.S. Under the
NEP, States nominate and EPA selects nationally significant estuaries threstened
by pollution, development, or overuse. EPA, the States, local governments,
interest groups, and the public jointly identify problems, and develop and carry out
cbmprehensive management plans to protect these recognized estuaries. Our
water quality standards progeam allows each State to tailor its water uses and
criteria to meet its ﬁnlque, local requirements. Yet these are only a start. We

must evaluate the watersheds individually and let the people who depend on them

tell us what solutions are appropriate. Here are several examples:
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> The Rouge River, in Southeast Michigan, a severely polluted urban
watercourse, has been identified as a Great Lakes area of concem. with
strong local leadership from Wayne County, the city of Detroit, and others,
an effective, comprehenslve remedial action plan was developed for the
Rouge. Currently, a maijgr comprehensive effort among the EPA, the State
of Michigan, and the municipalities of Southeast Michigan, Is underway to
implement a blilllon dollar remedial program to restore the water quality of
this important resource.

> In New England, the Blackstone River suffers from toxic contamination. As
part of a watershed inttlative, the Commonwealth of Massachusetts and the
State of Rhodse Island are working with local stekeholders to address the
toxics problem, identified by the NEP Narragansett Bay Project as the (argest
single source of toxic pollutants to Narragansett Bay.

> In Louisiana, hydromodlfication has contributed to significant loss of
wetlands, including bottomland hardwoods. Government officials and the
agricultural community are working together 10 conduct reforestation”
activities.

> In Kansas, phosphorous loading threatens the Hilisdale Reservoir with
eutrophication. Activities are underway to develop a system for managing
the reduction of pollutants at their source. :

> In California, Morro Bay suffefs from sedimentation that, if not addressed,

© will fill the Bay In approximately 100 years. Agricultural and silvicuttural

best management practices are being implemented to address the problem.
While we are very encouraged by the progress demonstrated by these axamples, |
would like to point out that these do not yet reflect the "complete™ watershed
protection approach | envision. Some programs, such as the NEP, already have
authority to comprehensively consider the whole suite of problems affecting a
watershed, but do not have authority or resources to implement their plans. Other
programs have resources but are only authorized to address specific impacts or
\

sources. We need to bring these approaches together 1o get integrated,

ecosystem management. Nevertheless, each example mentioned above
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appropriately conceives the watershed as a whole and involves the stakeholders in
the solutions, thereby embracing two of the critical concepts of watershed

protection.

The Administration is moving forward even without new jegislation to better
support ecosystem management. To mendon just a few such efforts, the -

Department of Interior intends to make ecosystems the focus of federal

conservation policy; the Forest Service has launched 8 new policy on ecosystem

management; and the Soil Conservation Service has a new strategic plan that uses
watershed management as a<amerstone for achieving "Total Resource
Management.” The Army Corps of Engineers, in its tesﬂmo:';y today before this
Subcommittee, describes how its approach to §404 permitting is consistent with
watershed management approaches.

Watershed management practice# can also help to preserve high-value
designated uses that may apply to surface waters within the affected watershed.
Some cities are using a system of pollution prevention measures to protect
watersheds that serve not only as vital sources of drinking water but as productive
habitat for fish and wildiife populations. For example, the City of Portiand,
Oregon, is protecting Its public water supplies, along with habitat for the spotted
owl through a written agreement with the U.S. Forest Service fhat includes
restrictions on forestry oper:n’;ns and a public access to erodible terrain. These

measures have enabled the City 10 ensure the safety of its drinking water sources

without having to install an expensive filration system. Innovative, cost-effective
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alternatives such as this exist in many sltuations, and we believe that our .
watershed management approach will hel;:; to foster them.

| believe the CWA generally provides EPA and the States with the authority
we need to look holistically at the entire aquatic ecosystem. By focusing our
attention on watershed manggement in the context of reauthorization, however; {
would like to encourage Congress to promote this approach by harmonizing
statutory requirements to support its efficlent implementation. This can be
accomplished by: shifting emphasis from implementing chemical-specific numeric
criteria toward watershed-level ecological risk management; coordinating water
quality standard reviews; consolidating planning and priority setting requirements
under the Act; allowing the use of one grant application and workplan for funding
under sections 106, 205(j} and 604{b); extending eligibllities under §31§ a;\d Title
V1 for watershed management activities; and modifying biennial water quality
assessments and reporting under §305(b).

The watershed approach | have sketched focuses on carefully tailored, cost-
effective solutions to all stre?gés on the watershed, iqcluding nonpoint source
pollution, habitat degradation, wetlands loss, and threats to ground water. A
reasoned approach will aliow EPA and States the flexibility to attack the highest
risks first, without being constrained by statutory mandates that, in some cases,
may dlrect us to focus instead on minor risks. [ believe that focusing on
watersheds as a whole—in order to iderntify cause and effect and to develop

effective, implementable solutions while at the same time maintaining strong
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national programs to protect E; gains of the past—is essential to ensure that we
_succeed in restoring and protecting the Nation’s aquatic resources. 1 would also
like to point out that the application of the watershed approach does not imply a
backsliding of current requirements. For example, national secondary treatment
requirements would remain, and the focus would be on eliminating threats that are

not avoided through its application.

ndin

in 1981, the federal government committed 10 a ten-year pro'gram of $2.4
billion per year for financing the construction of municipal wastewater treatment
facilities under the CWA's Titjg Il Construction Grants Program. This level of
funding was considered adequate to meet the estimated remaining highest priority
needs for interceptor sewers, wastewater reatment plants, and sewer -
rehabilitation projects to correct Infiltration and inflow probiems. Other major
infrastructure needs, such as correction of CSO pollution problems, were not fully
considered in the 1981 plan. In 1987, Congress established the SRF program to
provide long-term financial assistance for municipal wastewater infrastructure
needs, and phased out the Title Il construction grant program. A total of $18
billion was authorized for these two programs through fiscal year 1994, principally
to assist municipalities with their remaining municipal sewerage needs and to start

to address the more recently identified needs such as CSO correction.

L8
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The transition from the Title Il construction grant program to the Title VI SRF
program has gone well. All States now have approved programs and are _nfeceiving
capitalization grants. Over $7 billion dollars of federal capitalization fundé ;nd $6
billion of State matching funds and bond proceeds have been made available for
needed waste water projects. More than 800 municipalities have received low _
intefest loans through the SRF. Approximately 70% of the loan assistance
provided to date has been forf}nancing the construction of secondary and
advanced wastewater treatment plants. Another 25% has been used for s_ewer
construction, with the remaining 5% avallable for storm water and nonpoint source
management and other projects.

Although EPA has not yet published data from the 1992 survey of the
States regarding needs for municipal wastewater treatment, preliminary estimates
confirm that needs continue to grow. Total documented needs for secondery
_treatment, advanced treatment, infiltration and inflow correction, replacement and
rehabliitation of deteriorated systems, new collector sewers, new interceptor

\ sewers, and CSO controls have increased in nominal dollars from $90 billion in

| 1988 to $112 billion in 1992 In general, this increase is caused by one or more

of four factors: (1) continued population growth and redistribution; {2)

| deterioration of older sewers and other facilities; (3) new requirements to protect
water quality; and (4) newly eligible activities. For example, advanced treatment

needs have grown by $10 billion because secondary treatment controls have

proved insufficient to meet water quallty standards. Documented needs for CSOs
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have increased by $5 blliion largely bécause the costs of CSO controls are better
understood today. The $3 bﬂio_n increase for new collectors is attributeble to
population growth and redistribution since the last survey.

As daunting as these figures are, there is reason 10 believe that some needs
are seriously underestimated. EPA, States, and localities are still determining how
to meet CWA requirements for CSOs and storm water management; therefore, the
documented needs do not yet fully reflect the costs of correcting these problems.
Based on the 1992 survey of State needs, EPA’s Office of Water estimates that
the total costs associated with CSO requirements for all 1200 communlti'és’
nationwide may be closer to $42 billion than to the $22 billion estimated by the
States for the 375 communities which have documented their CSO pollution
control needs. Assuming this is correct, the total funding needs for traditional
wastewater infrastructure 1633y is almost $127 billion.

In addition to sewer and wastewater treatment construction needs, States
reported Information on two new significant categories of needs prompted by new
mandates of the 1987 amendments: storm water pollution management and
nonpoint source pollutioh conmol. The estimates reported for these _two categories
in the 1992 survey are In the range of $10 billion in cbnstant dollars. And,- we
have no estimates at all regarding the funding needed for aquatic ecosystem
protection and restoration.

In general, States and local communities cannot afford these activities

without continued federal support. Because of its revolving fund characteristic, '
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over a twenty year period the SRF can fund three times the value of projects that
could be funded by outright grants. The SRF program is therefore preferable to a
grants program for recipients able to repay their loans. However, certain hard-
pressed communities, often whh small populations, cannot afford to repay loans
even when no interest Is charged. For such communities, extended repayment
periods or even grants may be desirable, but we must balance this against the
need to maintain a viable, well-capitalized loan fund.

We are sensitive 10 thas:_pecial needs of small and rural communities. We
estimate that small communities (defined as communities with systems that serve
fewer than 10,000 people and that have a flow of less than 1 million gallons of
wastewater per day) have an unmet need of over $13 billion for wastewater
treatment facllity construction and improvements. This figure represents 12% of
the total documented national wastewater treatment construction need of $108
billion.

Since 1972, small communities have received 24% of federal fund'i.n'g under
the construction grants program, and 18.5% of the fun_ding under the SRF
program. In general, small communities report the same mix of needs as the
Nation as a whole. One exception is that small communities report ta greater need
for new collector sewers thé?reported for the Nation as 2 whole. This
comparatively large need reflects in part the communities’ identification of sewer
separation as the only means of CSO contral, the need to replace significant

numbers of failing septic systems, and greater distances between dwellings that
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are common in rural communities, Smailt rural communities with wastewater needs
also can turn to the Rural Development Administration (RDA) for financial
assistance.

Inadequate funding for"3tate programs is also a serious problem and is
having a significant effect. Based on & 1988 survey of the States, the States, the
Assoclation of State and Interstate Water Pollution Co'ntrol Administrators
estimates the annual funding shortfall to be $400 miillion. The 1987 amendments
to the CWA included a number of major new program responsibilities relating to
storm water permitting, sludge, and water quality standards for toxic pollutants.
There have been virtually no additional federal appropriations to cover the_sg new
responsibilities. As a result, in order for EPA and States to make even a minimal
effort towards meeting these new responsibilities, when pos;ible, we have had to
reallocate substantial resources from our base science, technice!, and regulatory
activities into these new area..s; The result has been a serlous erosion of our critical
base programs, such as the NPDES permit program. It is critical that these
pragram needs be met if we are going 10 be successful in meeting the CWA
mandates.

A potential major source of revenue, which is essentially untapped at the
federal level, is user or discharge fees. A well-thought-out fees program could
genérate program funding support that would go a long way toward enabling

States and EPA to sustain the ongoing base programs and meet the other

responsibilities given to us by Congress. Industrial and municipal dischargers
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currently receive their permits withoﬁt any federally imposed fees or charges, even
though the cost of developing, issuing, tracking end enforcing an NPDES permit is
substantial. The only fees paid are those established under State law, and then
only in States authorized to administer the NPDES program. With few exceptions,
State fees fall far short of even covering the costs of program aedministration.

Changes in the law 1o establish discharge fees could generate adeq'uéte
funding for the significant costs associated with permit development, compliance
monitoring, and enforcement. Fees could be set at levels sufficient to fund
programs or at significantly higher levels to introduce market-basad incentives into
the Act. For example, fees peuld be imposed on dischargers, generators, and/or
users at levels that create incentives to reduce or eliminate the source of pollution.
Weighting such fees to reward “cleaner” technologies would creste an incentive to
move toward such technologies. Therefore, | support not only increased funding
of CWA programs but also authority in the statute to promote @ uniform and

equitable fee system nationwide.

Wet Flow Issues

Storm water is a major program area in which EPA and the Ststes together
have made some important progress. As you know, the 1987 emendments to the
Lo V13

CWA required the Agency to establish a two-phased regulatory program to address

the discharge of contaminated storm water to aur Nation’s waters. States have
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reported that storm water discharges from diffuse sources are responsible. .for
approximately one third of remalning assessed surface water impairments ‘in lakes
and estuaries.

With the promulgation of the Agency’s Phase | storm water regulations in
November 1990, Implementation of the program is well underway. Over 100,000
industrial activities and more M4h 220 municipalities and counties are covered
under Phase . To date, tens of thousands of facilities and storm water activities
are covered under general NPDES storm water permits. EPA and the States are
now beginning the more difficult process of assuring the necessary controls are
implemented s required by those permnits. We are in the process of developing
individual NPDES permits for municipalities and counties covered under Phase 1.
Both EPA and the States have placed a very heavy emphasis on pollution -
prevention and implementation of best management practices as the first step in
implementing storm water programs.

While Phase | is a3 major chellenge and much more work remains, Phase Il of
the storm water program repre.s‘e.lzlts an even iarger undertaking _with &8s many as
one million additional commercial, retail, and light industrial activities poténﬁally
affected. Also potentially included in this Phase Il group are municipalities under
100,000, as well as emerging growth and new development areas around existing
urban centers that are not covered under Phase I. A number of issues must be

addressed in connection with the implementation of Phase Il, notably whether

certain dlschargers should be targeted for perrnltting before others, the possuble
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menu of regulatory and nonregulatory mechanisms that could be used to address
high priority sources, and appropriate deadlines.

We are presently developing different options for a Phase |l strategy that will
provide for the most effective targeting of high risk sources, identify appropriate
roles for federal, State and local government, and strike the right balance between
pollution control under the nonpoint source pr\ogram gnd the issuance of permits
under the NPDES program. We think potential Phase Il sources outside u_rpanized
areas may best be addressed under an expanded and strengthened nonpc;int source
program. In tarms of legislative priorities for the ston'n.water program, there are
two issues, in particular, that | think require legisiative attention. These include
timing of the Phase Il program and clarifying to what degree Phase Il sources can
indeed be covered under nor;SEnt source programs. In addition, the Committee

may want to consider extending storm water deadlines by which municipalities are

to achieve applicable water quality stendards.

Another remaining point source problem is combined sewer overflows
(CS0Os). As many as 1200 cities (85 percent of which are located in the Nuortheast
and Great Lakes areas) which serve a total population of 43,000,000, have
antiquated combined sewer systems. During wet weather events, these
uncontrolled combined sewer systems discharge raw sewage, commercial and

industrial wastes and storm.agygater. States’ water quality assessments have shown
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CSOs fo contribute to water quality impairments, beach closures, fish kills and
shellfish bed closures.

In 1989, EPA took steps to address the CSO problem by issuing a €80
Strategy calling for States and municipalities to focus greater attention on
controlling CSO discharges such that waters impaired by CSOs would attain water
quality standards. EPA has recently circulated a new draft éombined Sewer
Overfiow Control Policy thét Jaovides additional guidance on meeting the 1989
CSO Strategy. Through negotlated dialogue with State, environmental, and
municipal representatives, the draft policy developed a framewvork for future action.
Public comment has been sﬁpportive of the draft policy. The draft policy contains
provisions for deveioping appropriate, site specific NPDES permit requirements for
all combined sewer systems that overfiow as a result of wet weather, including
requirements to ensure attainment of water quality standards, and it anngunces an
enforcement initiative to require immediate elimination of overflows that -oocur
during dry weather.

Based on these etforts, revision to the Act may be unnecessary 10 properly
control CSOs. The existing statute appears to provide sufficient legal authority to
implement the draft policy a:;:l'to bring CSOs into compliance with statﬁtory
requirements, including the attainment of State water quality standards. However,
one possible area for CSO revision may be compliance deadlines for both

technology-based and water quality-based contrals. Current CWA compliance

dates have passed with few exceptions. EPA can address compliance dates for
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CSO controls through existing enforcement authority, but cannot put compliance

schedules directly into permits, and must issue separate administrative orders or
. -

seek judicial consent decrees. Congress may want to consider clarifying our

authority to place compliance schedules directy into NPDES permits, particulary

whaere States do not have the authority to do so.

Nonpoint source pollution, which is the contaminated runoff from agricuhtural
lands, grazing end forestry operations, commercial activities, and those urban areas
not regulated by NPDES permits, is one of our most vexing water quality problems.
Nutrients, siltation and pathogens are the most common pollutants causing the
degradation. In addhition, nonpoint source pollution ste'mming from increased
population growth in sensitiv&.ecosystems, such as in coastal areas and ‘wetlands,
also poses a serious threats to waterbody integrity. Much of the most serious
pollution comes from agricultural runoff, and much of that is from animal wastes.

Nonpoint source poliuton most commonly results in damage to natural
ecosystems, including alteration and destruction of habitats. Fertilizer use, and
other activities such as septic systems, waste water treatment facilities, industry,
feedlots, and pesticide use have also been linked to contamination of grqund
water. These problems are particularly acute in rural areas of intense agricultural

activity where ground water is used as the primary source of drinking water for

95% of the population.
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We already possess some tools 10 help. Section 319 of the CWA, enacted
in 1987, required States to assess thelr nonpoint source problems and to develop
programs for minimiziﬁg nonpolnt source poliution, backed by federal grants. The
Coastal Zone Act Reauthorization Amendments of 1990 (CZARA) provided a
somewhat stronger approach for coastal areas in 29 States and territories;-, )
centering on new State programs 10 implement the best available control
technologles economically achievable for categories of nonpoint sources. This
program is administered jointy by EPA and NOAA and appears to be well on its
way. The 1990 Farm Bill als Relps, especially through its water quality and
conservation compliance. incentives program.

In general, pollution prevention is the preferred approach for addressing the
prablem of polluted runoff. Several prevention-based techniques are available:
> Use of various land management practices and techniques thet keep

sediment in place where construction, crop production, grazing or forestry

cause land disturbance;

> Conslderation of alternative processes or practices that avoid degradation
and destruction of critical habitats;

> Restriction of erosion-inducing activities in sensitive areas;
> Changes in pesticide, fertllizer, and water application methods, rates, and
timing to maximize effectiveness to target species and minimize waste of

the item applied;

- Sy~ . .. .
> Use of more environmentally benign pesticides, plant strains with natural
reslstance to pests, and low water use crops and vegetation; and

> Improved pesticide storage, handling, mixing, and loading practices to
reduce the likelihood and impact of spills. - -~ SR



04/28/93 18:04 T 2602458 OCLA ASSOC ADMIN @o37

-35-

The CWA recognizes that States and local governments should play major
roles in addreésing these nonpoint sources because of the diffuse nature of
polluted runoff end because of the need for .broad-based teamwork to identify and
implement the solutions. Ovarthe last four years, we have provided both technical
assistance, and Congress has appropriated over $190 million to help States with
approved nonpoint management pfograms provide technical assistance, education,
and implementation of best management practices, both statewide and in priority
watersheds.

We believe that we and our many partniers are making progress with these
and other tools. Based on my experience in Florida, however, { believe th;t federal
programs alone will not work. Local initiative, commitment and_incentivé i; crucial
to creating the sense of volurteerism and long-lasting chenge that will be
necessary for success. | -

At this stage, | believe there are several basic principles that should guide

L "
our discussions of the problem of paliuted runoff. Specifically:

> State nonpoint source management programs based on effective local
participation should be strengthened.

> Voluntary spproaches should remain the primary focus, but backup
enforcement requirements at the federal level are needed when voluntary
approaches fail to produce adequate incentives and necessary environmental
improvements.

> Where feasible, poliution prevention should be the approach of first choice
for addressing nonpoint source pollution. )

> A stronger watershed focus should be brought to bear so that farmers,
foresters, and other stekeholders can better understand the connection
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between what they do on the land and the benefits they can help 1o bring to
water quality.

EPA should help to set clearer performance expectations and technical
baselines for nonpoint source controls and management practices. We must
improve our scientific understanding of the transport, impacts, and mesns to
control problems such as nutrient and siltation poliution, and improve the
tools to address them. In this effort, we will need to work closely with
other federal agencies, such as NOAA, the U.S. Department of Agriculture
and the Departments of Interior and Transportation.

We should encourage innovation, including public-private partnerships and
greater use of market-based incentives, such as trading where appropriate.
federal funding should support State and local actions but should not be a
prerequisite to accelerating progress.

We should set clear expectations that water quality will be focused on
aquatic ecosystem protection, not just cleaning the chemical water column.

Lo ¥ )

CONCLUSION

The CWA is one of the best and most implementable statutes we have. As

such, It provides us with a valuable opportunity to consider new and innovative

solutions to complement the existing array of successful tools and programs we

already have to protect human health and the environment. We believe that

adopting a watershed protection approach to protect the biological and physical, as

well as the chemical, integrity of our Nation’s waters is very important. Similarly,

we recognize that we must Increase our emphasis on pollution prevention as the

most practical and cost-effective means of meeting the goals of the Act. In

addition, in concert with a stgong point source progrem, we must focus

considerably more attention on the sources of polluted runoff and wet weather

@o3s
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flows; we cannot forget that these poliution sources contribute heavily to the
persisting impairments our waters experience. We must also undertake to
streamline the process of administering and enforcing the CWA.. We must
incorporate ground water provestion into the Act,' 10 address situations where
ground water impacts on surface water affect the surface water’s ability to meet:
designated uses. Finally, we must ensure that funding is available to States and
municipalities to enable them to execute the responsibilities and obligations that
the CWA entrusts to them.

| recognize that | have dascribed a large task, but our Nation’s waters issue
us & stark challenge that we caﬁnot ignore, except at our own cost. | believe you
share with me a respect for the purity of our streams, the diversity of life in our
estuaries, the high productivity of our wetlands, the dynamic interplay of forces in
our watersheds, and the safety of our drinking water. Therefore, | look forward to
working with you, Mr. Chairman, this Subcommittee, the Members of Congress

-—on

and their staff, our sister federal agencies, Stare and local governments, and

Industry and environmental groups to meet this challenge.

»* ®



