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February 11, 1993

Ms. Katie McGinty

Deputy Assistant to the President
Director, Office of Environmental Policy
Room 286 Old Executive Office Building
Washington, D.C. 20500

Dear Katie:

Congratulations on your new role! From the sound of things, you've
probably been too busy even to enjoy or get excited about it. Obviously, if
there’s anything I can do to help out, let me know.

Meanwhile, I've enclosed a copy of the Ninth Circuit’s ruling on our
motion requesting an investigation into reports of White House arm-twisting
prior to the "God Squad" vote last May. It's a powerful ruling, which remands
the case to an independent AL] for "an evidentiary hearing to determine the
nature, content, extent, source, and effect of any ex parte communications that
may have transpired between any member of the Committee or its staff and the
President or any member of his staff" regarding the God Squad decision.

In particular, the Court found that the God Squad hearings and
deliberations are formal adjudicatory proceedings subject to the prohibition on
ex parte communications contained in the APA. It also ruled that the President
and his staff are subject to the same ban: "No ex parte communication is more
likely to influence an agency than one from the President or a member of his
staff. No communication from any other person is more likely to deprive the
parties and the public of their right to effective participation in a key
governmental decision at a most crucial time."

On a separate, though related topic, I've been pulling together various
economic proposals, some developed by the Forest Service and some by
organized labor, that should prove useful during the summit. I know you're
swamped until the 17th, so maybe we can meet after that too discuss them. I'll
try to send a summary of the most relevant proposals in the next week or so.

Good luck! Call if you want more information about the ruling.

Sincerely,

Kevin Kirchner

a member of Earth Share..
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SUMMARY

Civll Litigation and Procedure/Motions/Environmental
Law/Litigation and Procedure (CivifyNatural Resources
and Energy

The court of appeals denied a motion for discovery on
appeal and remanded. The court held that proceedings before
the Endangered Species Committee regarding an application
for exemption are governed by the formal adpudicaton provi-
sions of the Administrative Procedure Act, and that ex parte
communications between the President and that committee
are violations thereof requiring an cvidentiary hearing.

Respondent the Endangered Species Commitiee approved
an exemption for the Bureau of Land Management for thir-
teen of forty-four timber sales. Petitioner Portland Audubon
Society and others timely petitioned the court of appeals for
review. Portland Audubon moved for discovery relating to ex
parte communications between the staffs of the Committee
and the White House with respect to pressure exerted by the
latter to induce the Committce to vote for the exemption, as
reported on May 6, 1992, in news storics by 1wo news ser-
vices.

[1] The Committee’s proceedings are subject to the prohibi-
tion cn ex parte communications of the Administrative Proce-
dure Act [2] The President and his staff are subject to the
same prohibition. [3] Effective judicial review requires sup-
plementation of the record with any impermissible ex parie
communmications. [4] Remand to the Committee for an adver-
sarial evidentiary hearing is appropriate under the cirum-
stances.

COUNSEL

“Victor M. Sher and Todd D. True, Siesra Club Legal Defense
Fund, Inc., Seattle, Washingion, {or the petitioners.

PormLAND AUDUBON SocteTy v. Exbancerep Sveces 1085

Vicki A. O"Meara, Myles E. Flynt, Peter R. Steenland Jr., and
Albert M. Ferlo Jr.. United States Department of Justice,
Washington D.C., for the respondent.

William Perry Pendley, Todd S. Welch, and Paul M. Seby,
Mountain States Legal Foundation, Denver, Colorado, for the
intervenors,

OPINION
REINHARDT, Circuit Judge:

We consider here a motion filed tn a most important and
controversial case. The motion itself raises a significant issue
of first impression. In the underlying proceeding, petitioners
Pordand Audubon Society ef al. (collectively “the environ-
mental groups™) challenge the decision of the statutorily-
created Endangered Species Committee (“the Committee™),
known popularly as “The God Squad”, to grant an exemption
from the requirements of the Endangered Species Act 1o the
Bureau of Land Management for thirteen timber sales in west-
em Oregon. The environmental groups complain of numerous
procedural and substantive flaws in the Committee’s decision.

In the motion before us the environmental groups seek: 1)
Jeave to conduct discovery into allegedly improper ex parte
communications between the White House and imdividual
Committee members; and, 2) the appointment of a special
master to conduct the discovery process. The Committce
opposes the motion on the ground that our review mast be
limited to the record before the agency and that supplementa-
tion of that record on appeal would be inappropriate. The
Comminee argves further that ex parte communications
between the White House and its members are permissible
under applicable law, and therefore, there 13 no legal justifica-
tion for any inquiry into whether the alleged communications
occurred.
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We agree with the environmental groups that ex parte com-
munications between the White House and the God Squad are
contrary to law. We further hold that a record that does not
include all matters on which the Committee relied does not
constitute the “whole record™ required for jedicial review and
that the failure to include all materials in the record violates
the Administrative Procedure Act (“APA”). However, we
conclude that the special circumstances that would warrant
discovery while a matter is pending before us are not present
in this case and accordingly deny the specific relief sought by
the environmental groups. Insiead, we remand the matter to
the Committee for an evidentiary hearing before an adminis-
trative law udge (“ALJ™) (and for such other procedures as
the ALJ may find necessary) on the questions whether any
mmproper communications with the White llouse occorred
during the Committee’s decision-making process. and, if so,
what remedy is required. The ALJ shall make such findings
and recommendations as he or she deems necessary or appro-
priase in order to aid the Committee and this court in our fur-
ther handling of the underlying proceeding.
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L  Background

The Endangered Species Aci requires that “[e]ach Federal
agency shall . . . insure that any action anthorized, funded or
carried out by such agency . . . is not likely 10 jeopardize the
continued existence of any endangered species . . . or result in
the destruction or adverse modification of [critical] habitat of
soch species.” 16 US.C. § 1536(a)(2) (1988). However, if the
Secretary of the Interior (“Secretary™) finds that a proposed
agency action would violate § 1536(a)(2), an agency may
apply to the Committee for an exemption from the Endan-
gered Species Act. §§ 1536(ap2), (gX1)}(2). The Commidee
was created by the Endangered Species Act for the sole pur-
pose of making final decistons on applications for exemptions
from the Act, § 1536(e), and it is composed of high level
officials.' Because it is the ultimate arbiter of the fate of an

LUE LEG

*The seven-member Committee is composed of: the Secretary of Agri- -
cultore, the Secretary of the Army, the Chaimmuan of the Counal of Eco- T
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endangered species, the Committee is known as “The God
Squad”.

The Secretary must initially consider any exemption appli-
cation, publish a notice and summary of the application in the
Federal Register, and determine whether certain threshold
requirements have been met. 16 US.C. §§ 1536(g)(1)-(3). If
30, the Secretary shall, in consultation with the other members
of the Committee, hold a hearing on the application (which is
conducted by an ALJ), and a written report 1o the
Committee. § 1536(g)}{4); 50 C.F.R. §452.05(a)2) (Oct. 1,
1991). Within thirty days of receiving the Secretary’s report,
the Committee shall make a final determination whether or
not to grant the exemption from the Endangered Species Act
based on the report, the record of the Secretary’s hearing, and
any additional hearings or writtea submissions for which the
Committee itself may call. §1536(h}(1XA), 50 CF.R.
§ 453.04. An exemption requires the approval of five of the
seven members of the Committee. § 1536(h)(1).

On May 135, 1992, the Committee approved an exemption
for the Bureau of Land Management for thirteen of forty-four
timber sales. It was the first exemption ever granted by the
Committee. The environmental groups filed a timely petition
for review in this court on June 10, 1992.? The environmental
groups have Article [1I standing if for no other reason than
that they allege procedural violations in an agency process in

vomic  Advisors, the Administrator of the Envirommnental Protection
Agency, the Secretary of the Interior, the Administralor of the National
Oceanic and Atmaospheric Administration, and “one individual from each
affected State™ appointed by the President. 16 US.C. § 1536(e)X3). The
Committee members from the affected states have ooe collective vole. 50
C.PR. §453.05(d) (Oct. 1. 1991).

*Under 16 US.C. § 1536(nX 1), any persoa, as defived by § 1532(13),
may obtam podicial review of amy Committee decision regarding an
exemption application in ary circut wherein the agency action concerned
will be, or is being, carried ont.
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which they participated. Cf. Lujan v. Defenders of Wildlife, e 1 F
112 S. Cu. 2130, 2142-46 (1992) (Artcle H) requires that S P
plaintiff filing suit under the Endangered Species Act possess S

more than a ‘“penerally available prievance about
government” in order to have standing).

Both in their petition and in this motion the environmental
groups contend that improper ex partc contacts between the
White House and members of the Committee tainted the
decision-making process. They base their charges on two
press reparts, one by Associated Press (“AP7) and oone by
Reuters, and on the facts stated in the declaration of Victor
Sher, lead counsel for the environmental groups, Published on
May 6, 1992, the AP and Reuters accounts reported that,
according to two anonymous administration sources, at least
three Commitice members had been “summoned” to the
White House and pressured to vote for the exemption.* In his

>The AP report, in pertinent pan, reads as follows:

The Bush administration is pressiring “God Sgnad™ members
o cxemyt 44 Northwest tmber sales fron the Endangered Spe-
cies Act’s protection of Lthe northern spotted owl, sources saud
Toeaday.

Two administration sources, speaking on condition of aronym-
ity, said that at least three menbers of the panel have been sam-
moned 1o Whiie Hoase meetings to discuss comring decisions oo
the owl

I |

_—t

)

But a spokesman for Inicrior Secretary Mannel Lojan Jr. said
the comversations perain to general emvironmental policy and
that ao political pressure 5 hcmgplaccdmlbc Endangered Spe-

cies Committee.

According to the sources, each of the mectings was attended
by Lujan, (he chaimman of the comundtice, and Clayloa Yeutkr,
President Bush's dormestic policy adviser.

Wiliam K. Reilly, head of the Caovirommental Frotection
Agency and a commitiee member, joined Lojan and Youtler ;- -
meeting Tuesday, one source said. C
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declaration filed August 25, 1992, Sher stated that his conver-
sations with “several sources within the Administration,” who
asked for anonymity, revealed that the media reports were
accurate, and farther that the pressure exested by the White
House may have changed the vote of at least one Comumittee
member. Sher declared that his sources indicated that, in addi-
tion to in-person meetings, at least one Committee member
had “substantial on-going cootacts with White House staff
concerning the substance of his decision on the application for
exemption by telephone and facsimile, as well as through staff
intermediaries.” He also declared that be had learned from his
sources that White House staff members had made substantial
comments and recommendations on draft versions of the
“Endangered Species Committee Amendmeat,” a part of the
Committee’s final decision. For the purposes of the present

John Knanss, head of the National Oceanic and Amaspberic
Administration and 3 committce member, atiended a mmlar
meeting within the hast two weeks, the source said.

Frances Humt, a forestry specialist for the National Wildlife
Federation, saikl other administration sources bad told ber that
Kaauss was pressured at the meeting to vole for the exemption
to the Endangered Species ActL

“My understanding is that it was all-out arm-twisting,” she said
Tuesday. “Lupn is portraying this a3 something the administra-
tion nceds.”

Steve Goldstein, Lojae's chicf spokesman, coofired that
Lnjan and Reilly met Teesday with Yeutter.
“Claylon Yeuties is the environmental pohicy coosdinator for
the adminisiration. We are part of the administration. Bat a0 ooe
from the administratioa will dictate o any commmittee member
bow they shouki vote,” Goldstein said.
Scott Fonner, Bush Prods ‘God Squad” 1o OK Timber Sales, Sources Say,
The Oregonian, May 6, 1992. The Reuters report contzined sinxilar infor-
mation. See Sue KirchholT, Devate Over Owl Protection Comes to a Heod
on the Hill, Seatile Post-Intzlligencer, May 6, 1992
“Sher’s declaration, in pertinent part, is attached as an Appendix to this
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motion, the Committee neither admits nor denies that these
commumications occurred.

The environmental groups request three types of discovery:
(1) meemrogatories and requests for production of documents
identifying and relating to the Committee’s “decisional staffs™
and communications between those individuals and persons in
the White House regarding the Committee decision, (2) sub-
poenas for documents from the White House on the same sub-
Jct. and (3) depositions of persons identified in response to
(1) and (2). They maintain that the requested discovery could
be completed in about thirty days. Discovery requests have
already been served on both the Committee and the White
House.

We heard oral argument on the discovery motion on Sep-
tember 23, 1992. To decide what action 1o take with respect
to the motion, we must first determine whether the ex parte
cootacts concerning which discovery is sought would be
impermissible if they occurred in the manner alleged.® If so,
we must then decide what relief should be afforded.

*Fhe government contcnds that the enviroomental groups® failure o
address the ex parte commumications issue before the Committee hars
them from secking discovery in this coart We disagree. The environmen-
fal groups raised exiensive concemns abmt other allegedly impeoper ex
pare costacts in their brief io the Comnutice follawing the ALJ's exemp-
Bon hearing. The final Comamitice decision addresscd pone of the proce-
dural comcerns raised by Lhe enviroamental groups i their post-hearing
brief. The caviromncental groups enderstandably claim that any forther
argement regarding ex parte contacts wonkt have been fiitike. Accarding
0 the environmental groups (and pncontradicied by the poverament),
repoets of the particular ex parte contacts a? issue here were published only
mine days before the Commitice's decision, and the contacts themsches
coatinoed op 1o the day of dedsion. Morrover, Conmifice regulstions do
Bot appear to provide for a3 mechanism by which the eavironmental groops
could bave made any additional arguanents to the Commitiee reganding the
mnpropriety of the ex parte cootacts with its memhers,

.
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I1. Ex Parte Communications Between the Commitiee and
the President and Members of his Staff are Prohibited
by Law.

This case raises two important and closely related questions
of statutory construction: 1) Are Committee proceedings sub-
ject to the ex parte communications ban of 5 U.S.C. § 557(d)
(1)? and, 2) are communications from the President and his
staff covered by that provision? For the reasons that follow,
we answer both questions in the affirmative.

A. The Committee’s Proceedings are Subject o the
APA’s Prolu'bilin_)n or Ex Parte Communications.

The environmental groups contend that the Endangered
Species Act incorporates by reference the ex parte communi-
cations ban of the APA® and forbids ex parte conlacts with
members of the Committee regarding an exemption applica-
tion. The ex parte prohibition is set forth at 5 U.S.C. § 557(d)
(1).7 Section 557(d)(1) is a broad provision that prohibits any
ex parte communications relevant to the merits of an agency
proceeding between “any member of the body comprising the
agency” or any agency employee who “is or may reasonably
be expected to be involved in the decisional process™ and any
“interested person outside the agency.™ 5 U.S.C. §§ 557(d)(1)
(A)-(B); see North Carolina, Envtl. Policy Inst. v. Environ-

®Technically, the “APA™ refers oaly to those parts of Titke 5 origimally
enacted by Act of June 11, 1946, ch. 324, 60 Stat. 237, repeaied by Pub.
L. £9-554, BO Siat. 381 (1966). The curvent versiom of & S57(dX1) was
added by the Sunshine Act, Pub. L. 94409 § 4(2), 90 Stat. 1246 (1976).
Because the parties have used the term “APA™ 1o refer to all of the rele-
vant sections of Chapters 5 and 7 of 5 U.S.C., we shall do likewise.

TAn “cx parte commumication” i3 defined as: “20 oral or writioa com-
manication not on the public record with respect 1 which reasonable prior
notice is not given, but it shall not inchode requests for status reports oo
any matter or proceeding covered by this sebchapter.” 5 US.C. §551(14).

*The government docs not digute that the Commitiee is an “agency”
within the meaning of the APA. See 5 US.C. § 551(1).
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mental Protection Agency, 881 B.2d 1250, 1257-58 (4th Cir.
1989) (interpreting § 557(d)(1) broadly “to include anyone
who was involved in the decisional process but is no longer
an agency employee or has recused himself or herself from
further involvement™). The purpose of the ex parte communi-
cations prohibition is to ensure that “‘agency decisions
required to be made on a public record are not influenced by
private, off-the-record communications from those personally
interested in the outcome.”” Raz {nland Navigation Co. v.
Interstate Commerce Comm’'n, 625 F.2d 258, 260 (9th Cir.
1980) (quoting legislative history).*

It is of no consequence that the sections of the Endangered
Species Act governing the operations of the Committee fail to
mention the APA. The APA itself mandates that its provisions
govern certain administrative proceedings. See, e.g.. Mara-
thorn Oil Co. v. Environmental Protection Agency, 564 F.2d
1253, 1261-64 (%th Cir. 1977), West Chicago v. United States
Nuclear Regulatory Comm™n, 701 F.2d 632, 641 (Tth Cir.
1983) (collecting cases). By its terms, section 554 of the
APA, which pertains to formal adjudications, applies to
“every case of adjudication required by stamte to be deter-
mioed on the record afier [the] opportunity for an agency
hearing.” 5 U.S.C. § 554(a), Girard v. Klopfenstein, 930 F.2d
738, 741 (9th Cir.), cert. denied, 112 S. Ct. 173 (1991). That

- section also provides that any hearing conducted and any
_ decision made in connection with such an adjudication shall

be “in accordance with sections 556 and 557 of this titde.”” 5
U.S.C. § 554(c)(2).

In other words, by vinue of the terms of APA § 554, sec-

®The APA provides that when such an ex parte contact has occurred, it
shall be placed on the public record of -the proceeding, and if in the inter-
ests of justicr, the agency may require the party involved “to show cause
why his claim or interest in the prococdmg should not be dismissed,
denied, disregarded, or otherwise adversely affected on accoat of such
violatioa.” 5 U.S.C. §§ SS7(d(1 XO(D).

i
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tions 556 and 557 are applicable whenever that section applies.*
E.g.. West Chicago, 701 F.2d at 64t; Gallagher & Ascher Co.
v. Simon, 687 F.2d 1067, 1072 (7th Cir. 1982); Marketing
Assistance Program, Inc. v. Bergland, 562 F.2d 1305, 1309
(D.C. Cir. 1977); see also Marathon Oil v. EPA, 564 F.2d at
1262 (if proceeding is adjudicatory in nature, it requires the
special protections of APA sections 554, 556, and 557).
Accordingly, the ex parte communications prohibition applies
whenever the three requirements set forth in APA § 554(a) are
satisfied: The administrative proceeding must be 1) an adpudi-
cation; 2) determined on the record; and 3) after the opporta-
nity for an agency hearing.” The question is, therefore, are
those three conditions met here? We find our answer primar-
ily in the language of section 1536(h)(1XA) of the Endan-
gered Species Aat.”

We conclude that the first requirement of APA § 554(a) is

"Section 557 is applicable for another rcasom as well By its toms
§ 557 applics wheacver a bearing is required to be conducted o accor-
dance with §556. 5 US.C. § 557(a). Becaase § 554 is applicable bere,
§ 556 amomatically applies as well, and, by virtoe of the language of
§ 556, § 557 applics in tarn.

"Section 553(c) of the APA makes the ex paric communicatioes prohi-
bition applicable to formal rulemaking proceedimgs as well. Under
§ 553(c), where rules are required by statute to be made on the record after
opportmity for agency hcaring {formal rulemaking), §% 556 and 557
apply. In its brief the government contends that Commnittee decisions are
rmun!mmhng.mwdonotagme,wcmmﬂmifmcc_un-
mittee’s arguroent were correct,-the ex parte commmnications profubition

- would stil) apply via § 553(c). See infra at 1095-96. Thus, for practical

preposes the government all bol concedes the applicability of the cx parie
o pibition to C y "

PEor convenience we refer to the relevani provision as section 1536(h)
(1XA) of the Endangered Specics Act. The techarically cosrect desigsation
wonkd be sobsection 7(hXIXA) of that Act, codified at 16 US.C.
§ 1S36(MN1XA). The section provides, ip relevant part, that Commitiee
determinations shall be “on the record, based oa the report of the Socre-
tary, the record of the hearing beld mmder ssbsection (gX(4) of this scction
and on such other testimony or evidence as it may teceive.”
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satisfied. Certain administrative decisions closely resemble
Judicial determinations and, in the interests of faimness, require
similar procedural protections. Marathon Oil v. EPA, 564
F2d at 1261. Where an agency’s task is “to adjudicate dis-
puted facts in particular cases,” an administrative determina-
tion is quasi-judicial. See id. at 1262 (intemal quotations
omitted). By contrast, ralemaking conceros policy judpments
to be applied generally in cases that may arise in the future;
it is sometimes guided by more informal procedures. See id.®
Under the Endangered Species Act the Committee decides
whether 0 grant or deny specific requests for exemptions
based upon specific factual showings. Thus. the Committee’s
determinations are quasi-judicial. Accordingly, they constitute
“adjudications™ within the meaning of § 554(a)."

The legislative history of the Endangered Species Act con-

firms our conclusion in this respect. The Senate committee .

report accompanying the 1982 amendments to the Fndan-
gered Species Act stated that “the Endanpered Species Com-
mittee is designed to function as an administrative court of
last resort.” S. Rep. No. 418, 97th Congress, 2d Sess. 17
(1982) (emphasis added). The Report states that the Commit-
tee’s decision will be based, in part, upon a “formal adjudica-
tory hearing.” fd. at 18. The Report also makes clear that the
Committee’s duty is to be the ultimate arbiter of conflicts that
the parties involved have been unable to resolve. Jd a1 16-17.

_The language of the Endangered Species Act explicidy
meets the second requirement of section 554(a). Section
1536(h)}(1)(A) Qf the Act mandates that the Committee make

®There are two types of rulemaking proceedings—formal, see pote 12
supra, and informal. The APA docs oot har ex paric communications m
informal rilcmaking proceedings. Sierra Club v. Costle, 657 F.2d I8
(D.C. Cir. 1981).

*“The APA defines au adjdication as™“agency process for the formula-
tion of aa ordes.” 5 US.C. § 551(7). An onder inchades all dispositions of
an agency i a putwr other than mlcmaking bt inclading liceosing. 5
US.C. § S5K6).

S e e
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its final determination of an exemption application “on the
record.” Cf. Marathon Oil v. EPA, 564 F.2d at 1263-64 (even
where statute does not specify that agency determinations
must be made “on the record”, if hearing is required, then
nature of administrative proceeding itself may require appli-
cation of APA sections 554, 556, and 557 nonetheless). No
further discussion is required on this point.

It is equally clear that the third requirement of APA
§ 554(a) is satisfied here. Section 1536(h)(1)(A) of the Endan-
gered Species Act also requires that the Commitiee’s fmnal
decision be “based on the report of the Secretary, the hearing
held under (g)(4) of this section {(the Secretary’s hearing)]
and on such other testimony or evidence as it may receive.”
16 U.S.C. § 1536(h)(1XA) (emphasis added). Wherever the
outer bounds of the “after opportunity for an agency hearing”™
requirement may lie, we hold that where, as here, a statute
provides that an adjudication be determined at least in part
based on an agency bearing, that requirement is fulfilled."

Because Committee decisions are adjudicatory in nature,
are required to be on the record, and are made after an oppor-
tunity for an agency hearing, we conclude that the APA’s ex
pane communication prohibition is applicable. This result is
similar to the one we reached in a case involving formal rule-
making, Censral Lincoin Peoples’ Util. Dist. v. Johnson, 135

“The portion of § 554(2) making that section applicable when a statie
provides that an adjodication be determined “aficr opportmity for an
ggency bearing™ {emphasis added) does not mean that such hearing must
be condncied disectly by the decisica-maker. APA § 556(b) permits “an
agency hearing™ 1o be conducted by 1) the agency: 2) ooe of morc mem-
bers of the agency; or 3) onc or more agency ALJs. Here, the Secretary
is 2 member and the chairman of the Commitiee. 16 US.C. §§ 1536{e)(3)
(E) & (eX5XB). Moreover, the hearing was condncted by an ALJ. We also
pote that bere while the “agency bearing™ was condacted by 20 ALJ on
behall of the Secretary, the Endanpered Species Act expressly provides
that the Secretary's hearing be beld in consultation with the Comemittee.
16 US.C. § 1536(2K4).
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F.2d 1101, 1119 (9th Cir. 1984). There we held that because
Congress required rate decisions under the Pacific Northwest
Electric Power Conservation Act to be made on the recond
after a bearing, the procedural protections of the APA were
miggered, including the ban on ex parte communications. In
that case the applicable provision was APA § 553(c), which,
in language almost identical to that contained in § 554(cX2),
provides that “[w]hen rules are required by statute to be made
on the record afier opportunity for an agency hearing, sections
556 and 557 of this title apply.” (emphasis added). Similarly,
the pertinent language of the Endlangered Species Act, section
1536(h)(1)(A), parallels the language of the siawmte that we
cossidered in Cenmral Lincoin."™ Thus, the statutory language
of the Endangered Species Act, like that of the Pacific North-
west Electric Power Conservation Act, is sufficient to igger
the APA’s ex parte communication prohibition."”

Neither the government nor the Intervenors Oregon Lands
Coalition, ef al., (“the lands coalition™) has directly responded
to the argument that because section 1536(h){(1)(A) provides
that Commiuee determinations are adjudications made on the
record and based upon a hearing, APA § 554 applies, and ipso
Jocto, so does the ex parte prohibition of § 557(d)(1). Instead,
they contend that because one part of the regulations (50

C.F.R. §452.07(d)) expressly states that “[t}he provisions of

5 US.C. § 557(d) apply to the [Secretary’s] hearing and prep-
aration of the report,” while another part (50 C.F.R. §453),
which relates to the Committee’s deliberations, fails to con-

*There we construed 16 U.S.C. 839%¢e)(i)(5), which m relevant part,
provides: “The Administrator shall make a final decision establishing 2
rale or rates hased on the record which shall include the hearing transcrige,
ogetber with exiabits, and such other nuerials and nformation az may
have been sabwnitied to, or developed by, the Administraror.™

TActully, for purposes of § 557(dX1). it would not maicy whether
Commitice determinations were viewed as formal adjudications or deci-
sions arived at by means of fonmal ndermaking woceediogs. Enher way
the APA’s ex parte commaunication probiibition would appdy: via section
§ 354(c)2) (farmal adjudication) or § 553(c) (farmal rulemaking).

T AT T

ey .
IR TR

.‘l‘;,l*,i .“. % p 43

6 b
Y

PoRTLAND AuDUBON SOCIETY v. ENDANGERED SreciEs 1097

tain amy explicit reference to those provisions, the Commit-
tee's deliberative process is exempt from the APA’s ban on
ex parte contacts.™ For several reasons we do not agree.

First, the inclosion of a specific reference to the ex pare
commusications prohibition of 5 U.S.C. § 557(d) in the regu-
lations governing the Secretary’s hearing was necessary to
clarify an ambiguity in the Endangered Species Act. The Sec-
retary’s hearing is governed by 16 US.C. § 1536(g}4),
which, in tum, provides that sections 554, 555, and 556 of the -
APA (except sections 556(b)1)-(2)) are applicable to such
hearings. There is no explicit mention of section 557 in 16
U.S.C. § 1536(g)(4). Although as noted supra, secdon 557
always applies when sections 554 and 556 do, as 2 matter of
administrative law, the omission of section 557 from 16
U.S.C. §1536{gX4) could conceivably lead to considerable
confusion. The reference to APA § 557(d) in the part of the
regulations implementing subsection (g)(4) serves to elimi-
nate that confusion and remove any doubt as to the applicabil-
ity of the ex parte communications prohibition o the
proceedings before the Secretary.

By contrast, there is no reason to mention section 557(d} in
the part of the regulations conceming the Committee’s pro-
ceedings. The Committee’s action are governed by section
1536(h)(1 XA). No problem comparable to that inherent in 16
US.C. § 1536(g)(4) exists with respect to section 1536(h){1)
(A). The text of the latter section, unlike that of the former,
does not meation some of the applicable APA provisions but
omit section 557; rather, it does not mention any of the appli-
cable APA sections; thus, no ambiguity arises on the face of

"*This interpretation of Commitice regulations, raised for the st time
& oral argument, is pod entitled ko deference. Couts do ot give deference
to such interpretations by agency appellate counsel where the ageacy has
Do established position on a question. Mariin v. Occupational Safety and
Health Review Comm™n, 111 S. CL 1171, 1179 (1991), Bowen v. George-
fown Univ. Hosp., 488 U.S. 204, 212 (1988).
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* the part of the statte governing the Committee’s proceedings
and po curative provision in the costesponding part of the reg-
ulations is necessary.

Second, it would make litle sense to read the omission of
section S57(d) from part of the regulations goveming the
Committee’s proceedings as a license for Committee mem-
bers 10 engape in ex parte comtacts. The Endangered Species
Act as well as the applicable part of its regulations are
intended to ensure that all Commiuee meetings, hearings, and
records are open to the public. 16 U.S.C. § 1536(e)(5)(D), 50
CF.R. §§453.04(b)4), 453.05(e). Notices of all meetings
and hearings must be published in the Federal Register. 50
CF.R. §§ 453.04(b)3), 453.05(). If the Commitiee deter-
mines that wrirten submissions are necessary for it to reach a
decision, its invitation of such submissions must also be pub-
lished in the Federal Register. § 453.04(a). The transcribed
proceedings of any Committee hearings are to be available for
public imspection. § 453.04(b)(5). The Comminee’s final
determination of an exemption application must be docu-
mented in a written decision, which itself must be published
in the Federal Register. § 453.03(b).

The public’s right to attend all Committee meetings, partic-
ipate in all Commiuee hearings, and have access to all Com-
mittee records would be effectively nullified if the Committee
were permitted 10 base its decisions on the private conversa-
tions and secret talking poinis and arpuments to which the
public and the pasticipating parties have no access. See United
Seates Lines, Inc. v. Federal Maritime Comm’n, 584 F.2d 519,
539 (D.C. Cir. 1978). If ex parte communications with Com-
mittee members were permissible, it would render futile the
efforts contained in the remainder of the regulations to make
the Comminee's deliberative process open 10 the public.
Therefore, we conclude omission of a reference to the APA’s
prohibition against ex parte communications in the part of the
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regulations governing the proceedings of the Committee does
not reflect an intent to allow such contacts o occur.™

Third, the Committee is, in effect, an administrative court.
See S. Rep. No. 418, 97th Congress, 2d Sess. 17 (1982) (“the
Endangered Species Committee is designed to function as an
admimistrative court of last resort™). Ex parte contacts are anti-
thetical to the very concept of an administrative court reach-
ing impartial decisions through formal adjudication. We agree
with the observations of the Distict of Columbia Circuit
regarding this principle:

We think it a mockery of justice to even suggest
that judges or other decisionmakers may be properly
approached on the merits of a case during the pen-
dency of an adjudication. Administrative and judicial
adjudications are viable only so long as the integrity
of the decisionmaking process remains inviolate.
There would be no way to protect the sanctity of the
adjudicatory process if we were to condone direct
attempts to influence decisionmakers through ex
parte contacts.

Professional Air Traffic Controliers Org. v. Federal Labor.
Relations Auth., 685 F.2d 547, 570 (D.C. Cir. 1982) (PATCO
v. FLRA Ii). By definition. ex parte contacts canmot be
addressed and rebutted through an adversarial discussion
among the parties. See North Carolina Envtl. Policy Inst., 881
F.2d at 1258; PATCO v. FLRA 11, 685 F.2d at 563; U.S. Lines
v. FMC, 584 F.2d at 542. Basic faimess requires that ex parte
communications play oo part in Committee adjudications,

“Moreover, if the regulations did permit ex parte commumications with
Coramitiee members, they would be conirary to the provisions of the
Endangered Species Act, which, as we have determined above, make APA
§ 557(d) applicable. Regulations that are inconasisienl with the provisions
of the act they implement cannot stand. Chevron, US A, Inc. v. Nanwal
Resoarces Defense Council, Inc., 467 U.S. 837, 843 n9 (1984, Srate of
California, Dept. of Educ. v. Bemneri, 833 F.2d 837, 830 (Sth Cir. 1987).
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which involve high stakes for all the competing interests and
concer issues of supreme national importance. See Profes-
sional Air Traffic Controllers Org. v. Federal Labor Rela-
tions Auth., 672 F.2d 109, 113 (D.C. Cir. 1982) (PATCO v.
FLRA I). Behind-the-scenes contacts have no place in such a

process.

[1] For the foregoing reasons we hold the Committee’s pro-
ceedings are subject to the ex parte communications ban of 5
US.C. §557(d)1).

B. The President and the White House Staff are Subject
fo the APA’s Prohibition on Ex Parte Communica-
tions.

The APA prohibits an “interested person outside the
agency” from making, or knowingly causing to be made, an
€x parte communication relevant to the roerits of the proceed-
ing with 2 member of the body comprising the agency. 5
US.C. § 55T(dX1)(A). Likewise, agency members are prohib-
ited from engaging in such ex parte communication. § 557(d)
(1}B). Although the APA’s ban on ex parte communications
is absolute and includes no special exemption for White
House officials, the government advances three arguments in

©Yhe environmental groups aliematively argue that § 1536(gX6) sub-
jects the Committee's proceedings 1o the ban og ex parie colmmupications.
That sbsection provides that “the consideration of any application for an
exemplion under this soction and the convdict of any bearing under this
subsection shall be in accondance with sections 5354, 555, and 556 (other
than sobeection (b)(3) of section 556) of Tite 5. The environmental
groups sy that this provision applics 10 Conunitiee actions as wdl as to
those taken by the Secrewary. The Lands coalition, however, argues that
subsection (2K6), like subsection (gi4), applics only to the Secretary’s
hearing. Owr conclusion that the ex parle cammomications prohebilon
apylies o Comonittee proceadings by virtue of the language of § 1536(b)
(1XA) makes it wnnecessary for us to resolve this question,
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support of its position that section 557(d)(1) does not apply to
the President and his staff.®

First, the government argues that because the President is
the center of the Executive Branch and does not represent or
act on behalf of a particular agency, he does not have an inter-
est in Committee proceedings greater than the interest of the
public as a whole. Therefore, the government contends, nei-
ther the President nor his staff is an “interested person”™. Next,
the government maintains that the President and his staff do
not fall within the terms of section 557(d)(1) because the
President’s interest as the Chief of the Executive Branch is no
different from that of his subordinates on the Committee. Spe-
cifically, the government claims that by placing the Chairman
of the President’s Council of Economic Advisors on the Com-
mittee, Congress directly and expressly involved the Execu-
tive Office of the President in the decision-making process. In
other words, it is the govermnment’s position that because the
Committee members are Executive Branch officials, commu-
nications between them and the White House staff cannot be
considered 10 come from “outside the agency”. Finally, the
govemnment argues that if the APA’s ex parte communications
ban encompasses the President and his aides, the provision
violates the doctrine of separation of powers. We find all
three of the govermnment’s arguments to be without merit.

There is litle decisional lJaw on the meaning of the temn
“interested person”. Nor is the meaning of the term clear on
the face of the stamte. A person can be “interested” in at Jeast
three different senses. First, an interested person can be some-
one who has a curiosity or a concem about & matter, although

MNeither the affidavit of the environmental groups” counsel por the
nCwspaper reports state that formes President Bosh personally met or lob-
bied Committee members. The governmest argues, however, that alleged
ex parte commumications with the Committee should be treated identically
whethes they are made by the President or by White House stalf carrying
ont bis policies. ' .
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he may be neutral with respect to the outcome. Second

mtcms_led person can have a preference or a bias rcgardir; A
matter's ouicome but no direct stake in the proceedi oy
Finally, a person can be “interested™ in a matter in the s::nng:::

of having a legal interest that will i
by the cen B will be determined or affected

_ Ultimately, the ex parte communication provisi
interpreted in a common sense fashion, PAp?r'(.‘O :onF?;: :}c
685_F.2d at 563. Its purposes are to insure open decision:
n!ahng and l!le appearance thercof, to preserve the opporw-
nity far effective response, and 1o prevent improper influences
:;‘;:;: agency dccision.—mkcrs. fd. at 563, S68. To achicve
o ends we rust give thf: provision a broad scope rather

an a consinicted interpretation. The essential purposes of the
{\PA require that all communications that might improperi
mnfluence an agency be encompassed within the ex parte cnn)-r
dta;}s p:oh{bnuon or .else the public and the parties will be

.md .mduectly their guaranteed right 1o meaningful partici-
pation 1n agency decisional processes.

Tbe legislative history of the ex pa icati
A e com
vision confirms the breadth of the gan: nication pro-

The term “‘mtetwod person” is intended to be a
wide, inclosive term covering any individual or other
person with an interest in the agency proceeding that
13 preater than the peneral interest the public as a
whole may have. The interest need not be monetary.
nor need a person to [sic] be a party to,orinterve.no;'
in, the agency proceeding to corne under this section
. The term includes, but is net limited to, parties, com-
petitors, pub{:'c officials, and nomprofit or public
Interest orgamizations and associations with a special
interest in the matter regulated. The term does not
include 2 member of the public at large who makes
a am_ual or general expression of opinion about a
pending proceeding,

:
!
i
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H.R. Rep. No. 880, Pu J, 94th Cong., 2d Sess. 19-20 (1976)
{emphasis added). The legislative history of APA §557(d)
makes clear that the term “interested person™ was intended to
have a broad scope. PATCO v. FLRA H, 685 F.2d at 562-63.
In particular, the provision’s history makes it clear that the ex
parte communication prohibition was meant 1o include public
officials. '

In PATCO v. FLRA II, the District of Columbia Circuit
found that the Secretary of Transportation was an “interested
person” within the meaning of APA § 557(d)(1) when be tele-
phoned two members of the Federal Labor Relations Author-
ity regarding an unfair labor practice charge made by the
Federal Aviation Association against the air wraffic controllers
union. /d. a1 568. While the coun did oot set forth the ratio-
nale for iis bolding, it seems evident that it reasoned that the
Secretary of Transportation has a special interest in a major
transponation dispute which is beyond that of the general
public and that he is, therefore, an interested person.

The government does not contest the validity of PATCO v.
FLRA I as it applies to Cabinet level officials and below.
However, it argues that the President’s broader policy role
places him beyond the reach of the “interested person™ lan-
guage. We strongly disagree. In fact, we believe the proper
argument is quite the opposite from the one the govemmeat
advances. We believe the President’s position at the center of
the Executive Branch renders him, ex officio, an “interested
person” for the. purposes of APA § 557(d)(1). As the head of
government and chief executive officer, the Presideat neces-
sarily has an interest in every agency proceeding. No ex parte
communication is more likely to influence an agency than one
from the President or a member of his staff. No communica-
tion from any other person is more likely to deprive the par-
ties and the public of their right to effective participation in
a key governmental decision at a most crucial time. The
essential purposes of the statutory provision compel the con-
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closion that the President and his staff are “interested
persons” within the meaning of 5 US.C. §557(dX1).

The govemment’s next argument — that because the Prest-
dent and the members of the Committee are all members of

" the executive branch the President is. for all intents and pur-

poses, a “member” of the Commitiee and may attempt to
infleence its decisions — amounts to a comtention that the
President is not “oulside the agency™ for the purposes of APA
§ 557(d)(1). The Supreme Court soundly rejected the basic
logic of this argument in United States ex rel. Accardi v.
Shaughnessy, 347 U.S. 260 (1954). The Court held that where
legally binding regulations delegated a particular discretion-
ary decision to the Board of Immigration Appeals, the Attor-
ney General could not dictate a decision of the Board, even
though the Board was appointed by the Attorney General, its
members served at his plcasure, and its decision was subject
to his ultimate review. Here, the Endangered Species Act
explicitly vests discretion to make exemption decisions in the
Committee and does not contemplate that the President or the
White House will become involved in Commitiee delibera-
tions. The President and his aides are not a part of the Com-
mittee decision-making process. They are “outside the
agency” for the purposes of the ex parte communications ban.”

PYn three instances the Endangered Species Act provides (hat the Com-
mitsee does not bave (he Timal wond on an exemption applicaticn. The Sec-
retary of State and the Secrrtary of Defense have the ultimate say oves
exemption applications where the grant of an exanpiion would violate an
jmernational obligation and where the prant of an excrmgtion & necessary
for national sccurity reasons, respectively. 16 US.C. § 153(1j). The
President decides exemption applications refatimg (o restoration of a puldic
facility ip a disaster area. 16 US.C. § 1536(p). However, none of the scc-
tions provides for involvernent of these ootside officials io the Commit-
tce"s deliberative process. Rather, they remaim “outside the agency”™ with
the arthority to 1) prevent the Cammittee from considesing an applacation
(e Sccretary of State); 7) decide the issie for the Commiittee (the Secre-
tary of Defense); ot, 3) consider the exemption application in liew of the
Secyetary of (he Intcrior and the Cornmiltee (the President).
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The govemment then argues that Sierra Club v. Costle
determined that contacts with the White House do not consti-
fute ex parie communications that would coutaminate the
Committee’s decision-making process, and that we should
foltow that precedent. 657 F.2d 298, 400-10 (D.C. Cir. 1981).
We Qisagrec. Costle is inapplicable because that case did not
consider and, indeed, could not have considered, whether the
APA’s definition of ex parte communications includes White
Hou_se contacts. The decision in Costle that the contacts were
not impermissible was based explicitly on the fact that the
proceeding involved was informal rulemaking to which the
APA restrictions on ex parte communications are not applica-
ble. Id_ at 400-02, 402 n.507. In fact, while the Costle court
:::ogmzed lh;at pol_itical pressure from the President may not

tnappropriate in informal rolemaking proceedin i
qcknowledged that the contrary is true 'mgformal adjt%ds}cal-t
tions. See id. at 406-07. Because Congress has decided that
Committee determinations are formal adjudications, Casile
supports, rather than contradicts, the conclusion that the Presi-
dent and his staff are subject to the APA’s ex parte communi-
cation ban®

. Accordingly, the President and his staff are covered by sec-
ton 55?'; prohibition and are not free to attempt to inflaence
the decision-making processes of the Committee through ex
parte communications.* The APA’s ban on such communica-

®At oral argument the government contended that Fi ]
chusenss, 1125, 1. 2767 (1992, supports its contention that the Prestons
18 ol subject 1o e APA s ban on ex parte communications. The govern-
mu"‘nnﬁmlsanUin.MﬂrCmﬂhddlhallheFlui(hmwasnol
an “agency” within the meaning of the APA and, so, his actions were pot
subject to judicial review under the APA_ 112 S. Q.  2775-76. Heye, we
address only whether the President and the White House staff are sabject
eolhf:APA's general prohibition of ex parte coptacts in the absence of any
specific exernption from lbcsimm.anUinisimlcvamhMWesﬁm.

"?hegoycmnm'sargwnmﬂhatthc(hﬁrmanoflbc(humﬂo‘Ew-
FuchQvusorswumlmﬂu:ConmiﬂmloimoivclthmauiveOffm
= Commitice deliberations is spurions. The obvious reasos for the inchy-
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The Supreme Court established the test for evaluating
- whether an act of Congress improperly interferes with a presi-
dential prerogative in Niron v. Administrator of Gen. Ser-

" vices, 433 U.S. 425 (1977). First, a court must determine
. : , " whether the act prevents the executive branch from accom-
The govemment pext contends 1!131 any construction of =" plishing its constimitional functions. Jd. at 443. If the potential
APA §557(d)1) that includes presidential communications ' for such disruption exists, the next question is whether the
within the ban on ¢x parte contacts would constitule a viola- ~ impact is justified by an overriding need to promote objec-
tion of the scparation of powers doctrine. It relies on language " tives within the constitutional authority of Congress. Id. We
i Myers v. United States that states that the President has the ‘ * conclude that Congress in no way invaded any legitimate con-
comstitutional authority to “supervise and guide” Fxecutive - e - stitational power of the President in providing that he may not
Branch officials in “their construction of the statutes under auempt to influence the outcome of administrative adjudica-
which they act.” 272 US. 52, 135 (1926). The government tions through ex parte communications and that Congress’
that including the President and his staff within the - important objectives reflected in the enactment of the APA

APA’s ex parte communication ban would represent Congres-
sional interference with the President’s constitutional duty to
provide such supervision and guidance to inferior officials. -
We reject this argument out of hand. :
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tions is fully applicable to the President and his White House
aides, and ex parte contacts by them relevant to the merits of
an agency proceeding would be in violation of that Act®

_idential power.

While the government’s argument to the contrary arises in
the context of Commiutee decisions regarding Endangered
- Species Act exemption applications, carried to its logical con-
o clus'ion the government’s position would effectively destroy
- the integrity of all federal agency adjudications. It is a funda-
mental precept of administrative law that an when an agency
pcrforms a quasi-judicial (or a quasi-legislative) function its
independence must be protected. There is no presidential pre-
mgat-ive 10 influence quasi-judicial administrative agency pro-
-ceedings through behind-the-scepes lobbying. Myers itself

sion of that official on the Comnittee is that the God Synad mnst make
difficult decisions with profound econonc imgact. Five of the six other
roeohers of the Commitiee are Exccutive Branch officiats whao also serve .
soledy ot the pleasure of the President. See Myers v. United Siates, 27.2 g{'
US. 32 (1926). : '
B Any private communication hetween the White House and Corwnit
members, otbes than a reqnest for a status report, see 3 US.C §551(14

E
- cation™ Wil i APA.

wonkd be an “cx parte comaumication” within the neaning of the APAE o « _ abdean

These is no dispute before us regarding whether the alleged ex parte &0 i Clearly recognizes that “there may be duties of a quasi-judicial

emcations were “relevant (o the merits of the proceedings™ and., | cred : : Chm!cf llflpi)scd on executive officers and members of -
fore, vilative of the ATA. S US.C. § $57(OX1). In any cvent, Congresty ' . - eg_lecum_'e t_nbuna[s whose decisions after hean'ng affect inter-
imtcndod hat his reaprerment also be tmoadly constrmed. See PATTOg B csts of individuals, the discharge of which the President can
FIRA 1. 635 F.2d at S67-68 (swgpesting that cven an inquiry FRCEarog SRS "ol in a panticular case properly influence or conwol.” 272
the possibility of scitierrent and exguession of a desire fur 3 spealy agesey U.S. at 135. And in Humphrey’s Executor v. United States the
decisson woukl be covered). In this casc, the environmental '[:'“}TN‘ o . Coun observed that “[tJhe authority of Congress, in creating
tend that the very purpost of the alkeged ipropes t““";'::;"‘:-.. L . _qua.'fl—lcgis]at'rvc or quasi-judicial agencies, to require them (o
w0 persuade ("mnmtcc_nmiw?r:)“v‘;m ;;\ ':“:! (:-:Ihm&;m g @act m discharge of their duties independently of executive
Py -] i p . Cov . . I3
:c:ﬂy w'z:.lshce:gc]?:x:‘:n?f:‘ ments of the peoceedings amd would ¥ - u;(])v‘;:drnn'r‘gt “,cu bc_ dOUbled 295 U.'S' 692' 629 (1935).
iy o b, ent’s position in this case ts antithedcal o and
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destructive of these elementary legal precepls, and we
uneguivocally reject it.

Congress might well have established a di{ferent procedure
for granting exemptions from the Endangered Species Act.
However, the fanguage of the Act shows that it intended 1o
create the Committee as 2 quasi-judicial adjudicatory body
subject to the statutory restrictions that the APA imposes on
such instinrtions. Congress clearly has the authority o de so,
and thereby to ensure the independence of the agency from
presidential control. We conclude that the members of the
Committee, despite the Cabinet-level status they otherwise
enjoy, are, while serving in their Commitiee capacities, pre-
cisely the kinds of “members of executive tribunals” that
Myers and Humphrey's Execuror contemplate are to be free
from presidential influence.

(2] In view of the above, we hold that communications
between the Committee and the President or his stafT are sub-
ject to the APA’s prohibition on ex parte contacts.

. The Remedy o Which the Environmental Groups are
Entitled

A. Effective Judicial Review Requires Supp!ementa'tion
of the Record if Improper Ex Parte Communications
Occurred.

The governmeat and the lands coalition conter] that we
cught to deny the environmental groups® discovery requests

becanse of the familiar maxim that courts should review an 08

agency decision on the basis of the record before the agency.

See, e.g., Federal Fower Comm'n v. Transcentinental Gas g
Pipe Line Corp., 423 11.5. 3206, 331 (19706). They argue that

later supplementation of the record is disfavored. Id. The gov-

emment insists that supplementation is not w:mnm_ed here and -
that the requirement that the Committee’s decision be sup-
ported by the recosd cnsures it will be appropriately reasoned -
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and subject to full judicial review. The lands coalition main-
tains that the discovery the environmental groups seek would
impermissibly inquire into the mental processes of Committee
members.

[3] We find each of these arguments to be wholly unpersua-
sive. Section 706 of the APA provides that judicial review of
agency action shall be based on “the whole record.” “The
whole record”™ includes everything that was before the agency
pertaining to the merits of its decision. Thompson v. United
States Dep't of Labor, 885 F.2d 551, 555-56 ($1h Cir. 1989).
An ircomplete record must be viewed as a “fictional account
of the actual decisioamaking process.” Home Box Office, Inc.
v. Federal Communications Comm’n, 567 F.2d 9, 54 (D.C.
Cir. 1977). When it appears the agency has relied on docu-
mems or materials not incloded in the record, supplementa-
tion is appropriate. Public Power Council v. Johnson, 674
F2d 791, 794 (9th Cir. 1982). The government relies on cases
denying supplementation of the record with information on
the merits that was never presented to the agency. See, e.g.,
Federal Power Comm'n v. Transcontinental Gas Pipe Line
Corp., 423 US. 326 (1976). Walter O. Boswell Memorial
Hospital v. Heckler, 749 F.2d 788 (D.C. Cir. 1984). Here,
however, the material the environmental groups seek to have
included in the record is material that allegedly was before the
agency. Therefore, supplementation is proper. See, ¢.g.
PATCO v. FLRA I, 672 F2d at 112-13 (record must be sup-
plemented with undisclosed ex parte communmications),
Bethlehem Steel Corp. v. Environmental Protection Agency,
638 F.2d 994, 999-1000 (7th Cir. 1980) (suppiementation
should be allowed where documents related to improper ex
parte communications), see also Grolier, Inc. v. Federal
Trade Comm'n, 615 F.2d 1215 {%th Cir. 1980} (where ALJ
had worked as staff attorney for FTC Commissioner during
relevant time period, discovery reganding alleged improper
contacts allowed).

If the record is not complete, then the requirement that the
agency decision be supported by “the record” becomes almost
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meaningless. See HBO v. FCC, 567 F.2d at 54. Indeed, where
the so-called “record” looks complete on its face and appears
to support the decision of the agency but there is a subsequent
showing of impropriety in the process, that impropriety
creates an appearance of irregularity which the agency must
then show to be harmless. See Buschmann v. Schweiker, G16
F.2d 352, 358 (91h Cir. 1982); Marathon Qil Co. v. Fnviron-
mental Protection Agency, 564 F.2d 1253, 1271-72 (9th Cir,

1977).

The government argues that our decision regarding supple-
mentation in this case should be controlled by language in
Caostle that disclosure of ex parte comtacts to a reviewing court
was not necessary because any rule issued must have “the req-
uisite factual support in the rulemaking record.” 657 F.2d at
407 (emphasis in original). As we noted above, Costle is a
case involving informal rulemaking. The Costle court made
clear that its comments applied only to that type of rulemak-
ing. Id. at 407-08. However, the court stated that the docket-
ing of conversations in the record between the President and
other Executive Branch officers may be necessary to ensure
due process where, for example, “such conversations directly
concern the outcome of adjudications or quasi-adpdicatory
proceedings; there is no inherent executive power to control
the rights of individuals in sach settings.” /d. at 407 & n.527
(citing Myers). Therefore, Costle militates in favor of rather
than against supplementation of the record here.

The government's reliance on San Luis Obispo Mothers for
Peace v. United States Nuclear Regulatory Comm’n, 151 F.2d
1287 (D.C. Cir. 1984). vacared in part, 760 F.2d 1320, 1321
(D.C. Cir. 1985) (en banc), is also unavailing. There, the peti-
tioners moved to supplement the record with predecisional
tramscripts and related documents from a meeting of the
Noclear Regulatory Commission. Unlike the documents
requested in Mothers for Peace, those sought here concem
neither the internal deliberative processes of the agency nor
the mental processes of individual agency members. Rather,
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the discovery requested here involves allegedly improper ex
parte contacts between decisionmakers and outside parties. If
such ex parte communications occurred, then the record must
be supplemented to include those contacts so that proper pdi-
cial review may be conducted.

B. A Remand to the Committee for an Evidentiary Hear-
ing Rather than Discovery is Appropriate under the
Circumstances.

The government contends that if we determine there is a
nefed to supplement the record, we should remand to the Com-
mittee rather- than permit discovery. The environmental
groups admit that a limited and expedited remand could
a_achieve the same results as appellate court discovery proceed-
ings, although it maintains that the iostant situation is suffi-
ciently compelling to warrant that type of discovery under the
authority of Public Power Council, 674 F2d at 794-95.*

We believe that the better course here is to order a remand
for a “vigorous and thorough” adversarial, evidentiary hearing
of the sort described in PATCO v. FLRA I, 672 F2d at 113,
see also North Carolina Envii. Policy Insz., 881 F.2d at 1258.
We granted discovery in Public Power Council because of the
unusual combination of: (1) the novelty of the issues pres-
ented; (2) the need for extremely prompt action under the per-
anent statute; and (3) the significance of the questions
Wﬁm the petition for review. While the third factor at

Q™ i tnt and the lands coalition argoe that the enviroomental
g - i@{ﬁc&m!showingtowanamd'ucmayagahmmc

ST (citing United Staies v. Nixon, 418 US. 633, 708
} rguments conkl be advanced 1o the same or a Jesser
3 & semmand to the agency for a hearing before an ALJ.
. lnlheahscnceo(duclamﬁomdmyhgthal
BiSe APA's ex parie communications prohibition
oot ufdlecuvhmmmmlgxum'mumel(axmhcd
= Bcwipaper reports (ngra n.3) are sufficient to
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least is met here, the second is not. Challenges to actions
ander the Pacific Northwest Electric Power Planning and
Conservation Act involve streamlined judicial review 1o facil-
itate the exceptionally swift action the statute requires. Public
Power Council, 674 F.2d at 794. See also 9th Cir. R. 15-2:
“Procedures for Review Under Pacific Northwest FElectric
Power and Planning Act”. In the present case, at the time of
oral argument there was an injunction in place preventing
execution of the timber sales in dispute. None of the parties
has advised us of any change in the status of that injuncton.
Thus, there is no particular necd for “extremely prompt
action” on our part. See Public Power Council, 674 F.2d at
794. The purposes of the Endangered Species Act will not be
frustrated or imperiled if we permit an administrative resolu-
tion of the factual questions that are esscotial to determining
whether the whole agency record has been compiled, and
whether the APA has been violated.

[4] Accordingly, in line with PATCO v. FLRA I, we issue
the order filed concurrently herewith directing the Committee
o hold. with the aid of a specially appointed administrative
law judge, an evidentiary hearing to determine the nature,
content, extent, source, and effect of any ex parte communica-
tions that may have transpired between any member of the
Committee or its staff and the President or any member of his
staff regarding the determination of the exenption application
at issue. All interested parties will be allowed to participate in
the bearing, personally, or by counsel. Nothing in this opinion
should be construed as foreclosing the ALJ from enlisting the
full panoply of available means te determine the merits of the
allegations the environmental groups assctt.

Following the hearing, the ALJ will request that all inter-
ested parties submit proposed findings. When these findings
are received, the ALJ will submit the record of the hearing
and all proposed findings, as well as the ALJ's own findings
and recommendations, to the parties and to the Clerk of the
Court. The parties will then advise the court what further pro-

————
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ceedings, if any, should, in their opinion, be held, either
!)e(oretthommineeordﬁscoumThispanelwﬂlremin
jurisdiction over this matter pending further order of the court.

IV. Conclusion

In sum, we hold that the Committee’s proceedings regard-
ing an application for exemption from the Endangered Spe-
cies Act are governed by those provisions of the APA
applicable 10 formal adjudications and, in particular, by the
prohibition on ex parte communications. We also hold that the
President and his staff are subject to the APA’s ex parte con-
tacts ban. Thus, the allegations of the environmental groups,
if true, establish 2 viclation of the APA. Finally, we hold that
discovery on appeal is not warranted, but that the environ-
mental groups” allegations require a remand and an evidenti-
ary hearing before an ALJ. Therefore, the environmental
groups’ motion for discovery is DENIED but the matter is
REMANDED to the Committee for further proceedings.

APPENDIX

EXCERPTS FROM THE DECLARATION OF
VICTOR M. SHER

Since the ESC’s final decision on May 14.(sic] 1992, I have
spoken with several sources within the Administration,
including federal staff and employees close to some of the
decisionmakers on the ESC. These individuals hold positions
in which I would expect them either to have direct access to
ESC decisionmakers themselves, or o other individuals with
such access, and | would therefore expect them to be familiar
with the events surrounding the ESC’s May 14, 1992 decision
to exempt 13 timber sales from the provision of. . . 16 US.C.
§ 1536 (a)(2). In fact; these sources have indicated to me that
they are familiar with these events in considerable detail
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In particular, my conversations with these individuals have
revealed both that the media reports of pre-decisional pressure
from the White House on ESC members were accurate
(despite denials from a spokesman for the Department of the
Interior). Moreover, they reveal that at least in one instance,
such pressure may have succeeded in influencing (and, ulti-
mately, changing) the vote of at least one decisionmaker.
Such a changed vote would have led direcdy to the ESC’s
granting of the exemption, instead of denying it. (Given that
an exemption application must receive frve votes to prevail,
and that the ESC voted 5-2 in favor of the exemption in this
case, even a single vote change would have meant a denial of
the exemption.)

Based on these conversations, I have good cause to believe
that the discovery sought in PAS’ pending motion would
reveal at least the following facts regarding contacts between
the White House and the ESC:

a. The press reports of White House pressure on ESC
decisionmakers to vole in favor of an exemption — particu-
larly, on Administrator John Knawss... and Administrator
William Reilly. . . — during the period preceding the ESC’s
vote on May 14 are accurate. Administrator Knauss met with
Clayton Yeutter and other members of the White House staff
on April 28, 1992, and several times thereafter. Administrator
Knaass and his staff also had substantial on-going contacts
with White House staff concerning the substance of his deci-
sion on the application for exemption by telephone and fac-
simile, as well as through staff intermedianes.

b. Administrator Reilly also met with Clayton Yeutter
and other White House staff, on May 5, 1992, and again on
May 13, 1992.

c. ESC members were told by White House staff that the
Bush Administration viewed an ESC decision to grant an
exemption as extremely important politically. White House
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e olile

staff sought to persuade ESC members, including both
Administrator Knauss and Administrator Reilly, to support an
exemption.

d. Administrator Knauss vltimately voted to support
granting the exemption for 13 timber sales. Administraior
Reilly ultimately voted against the exemption.

e. The terms of the “Endangered Species Committee
Amendment” atached to the ESC’s May 14, 1992, final deci-
sion were presented 1o most of the ESC for the first time at
the ESC's meeting on May 14. These terms were discussed
directly and repeatedly in direct contacts between Admimstra-
tor Knauss and his staff at NOAA (on the one hand), and
Clayton Yeutter and his staff at the White House (on the
other); other ESC members and staff may have been involved
as well. A series of written drafts of the Amendment passed
between the White House and NOAA over the course of the
mowning of May 14, 1992, and White House staff provided
substantive comments and recommendations on draft versions
of the Amendment.

My sources have asked that I not identify them for the
Court. as each is concerned that such disclosure would likely
lead to adverse consequences in his or her current employ-
ment.

My judgment that good cause exists for further investiga-
tion is also influenced by the context in which this case arises,
which is not a vacuum. Rather, the controversy in the Pacific
Nosthwest over the govemment's compliance with federal
environmental laws intended to protect public lands and wild-
life has resulted in considerable treatment of the issue by the
federal courts, including this Court. I have been lead counsel
in much of this litigation, and am thoroughly familiar with the
Jepal issues and factual circumstances involved in each case,
which have resulted in numerous findings of illegal conduct
by federal agencies. [Citations to numerous cases finding vio-
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lations of law by BLM, Forest Service, and Secretary of Inte-
nor).




