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February 11,1993

Ms. Katie McGinty 
Deputy Assistant to the President 
Director, Office of Environmental Policy 
Room 286 Old Executive Office Building 
Washington, D.C. 20500

Dear Katie:

Congratulations on your new role! From the sound of things, you've 
probably been too busy even to enjoy or get excited about it. Obviously, if 
there's anything 1 can do to help out, let me know.

Meanwhile, I've enclosed a copy of the Ninth Circuit's ruling on our 
motion requesting an investigation into reports of White House arm-twisting 
prior to the "God Squad" vote last May. It's a powerful ruling, which remands 
the case to an independent ALJ for "an evidentiary hearing to determine the 
nature, content, extent, source, and effect of any ex parte communications that 
may have transpired between any member of the Committee or its staff and the 
President or any member of his staff" regarding the God Squad decision.

In particular, the Court found that the God Squad hearings and 
deliberations ^ formal adjudicatory proceedings subject to the prohibition on 
ex parte communications contained in the APA. It also ruled that the President 
and his staff are subject to the same ban: "No ex parte communication is more 
likely to influence an agency than one from the President or a member of his 
staff. No communication from any other person is more likely to deprive the 
parties and the public of their right to effective participation in a key 
governmental decision at a most crucial time."

On a separate, though related topic. I've been pulling together various 
economic proposals, some developed by the Forest Service and some by 
organized labor, that should prove useful during the summit. 1 know you're 
swamped until the 17th, so maybe we can meet after that too discuss them. I'll 
try to send a sunrunary of the most relevant proposals in the next week or so.

Good luck! Call if you want more information about the ruling.

Sincerely,

Kevin Kirchner

Enclosure

Primed on ioo% recycled unbleiiclicd paper.
0a member of Earth Share*.
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SUMMARY

Civil Litigation arxl Procedure/Motions/Environmental 
Law/Utfgatlon and Procedure (Civll)/Natura< Resources 

and Energy

Portland AumnwN SoaEir v. Endangered Species

The court of appeals denied a motion for discovery on 
appeal and rernand^ The court held that proceedings before 
the Endangered Species Committee regarding an application 
for exemption are governed by the formal adjudication provi­
sions of the Administrative Procedure Act, and (hat ex parte 
communications between the President and that committee 
are violations thereof requiring an evidentiary hearing.

Respondent the Endangered Species Committee approved 
an exemption for the Bureau of Land Management for thir­
teen of forty-four timber sales. Petitioner Portland Audubon 
Society and others timely petitioned the court of appeals for 
review. Portland Audubon moved for discovery relating to ex 
parte coimminicatioiis between the staffs of the Committee 
and the White House with respect to pressure exerted by the 
latter to induce the Committee to vole for the exemption, as 
reported on May 6, 1992, in news stories by two news ser­
vices.

[1] The Conamioee’s proceedings are subje^ to the prohibi­
tion on ex parte communications of the Administrative Proce­
dure Acl [2J The President and his staff are subject to the 
<u>mf prohibition. [3J Effective judicial review requires sup­
plementation of the record with any impermissible cx paric 
communications. [4J Remand to the Committee for an adver­
sarial evidentiary hearing is appn)pri3te urrder the cireum- 
staoces.

7
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COUNSEL

Victor M. Sbcf and Todd D. True, Sierra CTub Legal Defense 
Fund, Inc., Seattle, Washington, for the petitioners.

Yield A. O’Meara, Myles E. Flynt, Peter R. Stcenland Jr., and 
Albert M. Ferlo Jr.. United States Department of Justice, 
Washington D.C., for the respondenL

William Perry Pfcndley, Todd S. Welch, and Paul M. Seby, 
Mountain States Legal Foundation, Denver, Colorado, for the 
intervenors.

OPINION

REINHARDT, Circuit Judge:

We consider here a motion filed in a most importanl and 
controversial case. The motion itself raises a significant issue 
of first impression. In the nnderfying proceeding, petitioners 
Portland Audubon Society et al. (collectively “the environ­
mental groups”) challenge the decision of the statutorily- 
created Endangered Species Committee (“the Committee’^, 
known popularly as "Tire CJod Squad”, to grant an exemption 
from the requirements of the Endangered Spcdcs Act to the 
Bureau of Land Maiugement for thirteen timber sales in west­
ern Oregon. The environmental groups complain of numerous 
procedural and substantive flaws in the Committee’s decision.

In the motion before us the environmental groups seek; 1) 
leave to conduct discovery into allegedly improper ex parte 
communications between the White House and individual 
Committee members; and, 2) the appointment of a special 
master to conduct the discovery process. The Committee 
opposes the motion on the ground that our review mo-st be 
limited to the record before the agency and that supplementa­
tion of that record on appeal would be inappre^niate. The 
Committee argues further that ex parte communications 
between the White Hou.se and its members are permissible 
under applicable law, and therefore, there is no legal justifica­
tion for any inquiry into whether the alleged communications 
occurred.
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We agree with the environmental groups that ex parte com­
munications between the White Mouse and the (Jod Squad are 
contrary to law. We further bold that a record that does not 
include all matters on which the Committee relied docs not 
constitute the “whole record" required for judicial review and 
that the failure to include all materials in the record violates 
the Administrative Procedure Act (“APA”). However, we 
conclude that the special circumstances that would warrant 
discovery while a matter is pending before us are not present 
in this case and accordingly deny the specific relief sought by 
the environmental groups. Instead, we remand the matter to 
the Committee for an evidentiary hearing before an adminis­
trative law judge (“AU”) (and for such other prtKcdures as 
the ALJ may find necessary) on the questions whether any 
improper communications with the White House occurred 
during the Committee's decision-making process, and, if so, 
what remedy is required. The ALJ shall make such findings 
and recommendations as he or she deems necessary or appro- 
priaie in order to aid the Committee and this court in our fur­
ther handJiiig of the underlying proceeding.

L Background

The Endangered Species Act requires that “JeJacb Federal 
agency shall . . . insure that any action authorized, funded or 
carried out by such agency ... is not likely to jeopanliTe the 
continned existence of any endangered species ... or result in 
the destruction or adverse modification of (criticalj habitat of 
such species.” 16 U.S.C. § 1536(a)(2) (1988). However, if the 
Secret^ of the Interior (“Secretary”) finds that a proposed 
agency action would violate § 1536(a)(2). an agency may 
apply to the Conuniltee for an exemption from the Endan- 
genxl Species Act. §§ 1.536(a)(2), (gXl>-(2). The Commiuee 
was created by the Ei^angcred Species Act for the sole pur­
pose of making final decisions on applications for exemptions 
from the Act, § 1536(e). and it Ls cooipascd of high level 
officials.' Because it is the ultimate aihiler of the fate of an

M\

*1116 irveo-mcirther Coontniflcc is connpotsed of: the .Secrrlary of Agrt- 
cxiltne, the Seerctary of the Army, the Ooinrun of the Council of Bco-
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endangered species, the Committee is known as “The God 
Squad”.

I'he Secretaiy must initially consider any exemption appli­
cation. publish a notice and sammary of the application in the 
Federal Register, and determine whether certain threshold 
requirements have been met. 16 U.S.C. §§ 1536(g)(l)-(3). If 
so, the Secretaiy shall, in consultation with the other members 
of the Committoe, hold a hearing on the application (which is 
conducted by an ALT), and prepare a written report to the 
Committee. § 1536(g)(4); 50 C.FJL §452.05{aX2) (OcL 1. 
1991). Within thirty days of receiving the Secretary’s report, 
the Committee shall make a final determination whether or 
not to gram the exemption from the Endangered Species Act 
based on the report, the record of the Secretary’s hearing, and 
any additional hearings or written submissions for which the 
Commiuee itself may call. § 1536(h)(lKA); 50 CJ?J?. 
§ 453.04. An exemption requires the ap^oval of five of the 
seven members of the Committee. § 153^)(1).

On May 15, 1992, the Committee approved an exemption 
for the Bureau of Land Management for thirteen of forty-four 
timber sales. It was the first exemption ever granted by the 
Committee. The environmental groups filed a timely petition 
for review in this court on June 10, 199Z’ The environmental 
groups have Article III standing if for no other reason than 
that they allege procedural violations in an agency process in

Domic Advisors, the Adtniiastntor of the EnviroBuieutal Protection 
Agency, the Secretary of the Interior, liie Aitministralor of the Naliooa] 
Oceanic and Abnorpheric Adinirastratioa, and “one indiTidnal fiocn each 
affected State” afpoitcA by the PresidenL 16 U.S.C 9 1536(eK3). The 
Commillce tnembers from the affected stales have one collective vote. 50 
CJ’JL §453.05fd) (OcL I, 1991).

*Umfcr 16 U.S.C. 9 1536(dX1), any person, as defined by § 1532(13). 
may obtain jodicial review of any Commiliee decisioa regarding an 
exempSoo application in any cirenit wherein the agency actioo concerned 
will be. or is being, carried onL
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which they participnied C/. Ijujan v. Defeitders of WOdJife 
112 S. a. 2130. 2142-46 (1992) (Article 111 requires that 
plaintiff filing suit under die Endangered Species Act pos.sess 
more than a “generally available grievance about 
government” in order to have standing).

Both in their petition and in this motion the environmental 
groups contend that improper ex parte contacts between the 
White House and members of the Committee tainted the 
decision-making process. They base their charges on two 
press reports, one by Associated Ihes-s (“AP”) and ooe by 
Reuters, and on the facts stated in the declaration of Victor 
Shcr, lead counsel for the environmental groups. Published on 
May 6, 1992, the AP and Reuters accounts reported that, 
according to two anonymous administration sources, at least 
three Committee members had been “summoned” to the 
White House and pressured to vote for the exemptioa* In his

*Ilte AP repon. ia pertincid j«ii, reads as follows:

The Bush adroinlstration is precuning “God Sqnad" members 
to earempl 44 Northwest timber sales from the Endangered Spe- 
ciM Act’s protection of the Dortbero spotted owl, sources said 
Tneaday.

Two administialion sources, speaking on condition of anonym­
ity. said that at least three members of the panel have been stm 
moaed to White House meetings to discus ootnoig deciskns on 
the owl

But a spokesman for tnlcrior Secrelary Mannel Lojan Ir. said 
the cooversations pertain to general envinuimcjrtal policy and 
thM no political pressure is being placed on the Endai^ered Spe­
cies Committee.

According to the soonce-s, each of the meetings was attended 
by Lujan, the chaiiman of the cominitteie, and Clayton Ycuaci, 
pTesittef)l Bush's domestic policy ^iscr.

WUham K. Reilty, head of the Caviroruncrttal rrofcctkm 
Agency and a commiticc member, joined Lnjan and Yeutlci in 
meeting Tuesday, one source said.

:c(

: ;v,;
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declaration filed August 25, 1992, Sher stated that his conver­
sations with “several sources wilhin the Administration,” who 
asked for anonymity, revealed that the media reports were 
accurate, and hirther that the pressure exerted by the White 
Hou.se may have changed the vote of at least ooe Cjonunittee 
member. Sher declared that his sources indicaled that, in addi­
tion to in-peison meetings, at least one Committee member 
had “substantial on-going contacts with White House staff 
concerning the substance of his decision oo the application for 
exemption by telephone and facsimile, as well as through staff 
intennediaries.” He also declared that he had learned from his 
sources that White House staff memben had made substantial 
comments and lecominendations on draft versions of the 
“Endangered Species Committee Amendment,” a part of the 
Committee’s final decision.* For the praposes of the present

John Kiuiks. bead of «he National Oceanic and Atmospboic 
AdUninistiatioa and a comaHttce member, attended a similar 
meetiog witbin the bst two weeks, the sooree said.

Prances Hunt, a forestry spcdalist for (be Natiocal Wildlifc 
Federation, said odier administration sources had told ber that 
Knauss was pressured at Ihe meeting to vole for the exemplioo 
to die Ebdangered Species Act

“My uoderstanding it that it was all-out aniHwistmg.’' she said 
Tuesday. "Uijao is portraying dns as somethuig the aifciiinistra- 
tkm needs.”

Sieve GoMsldB. Lojaa’s chief qiokesiiian. eoofnnied ttial 
Lfljaa and Reilly met Tiaesday with Yeutter.

“Oayton Yeutter is die covirommtal policy cooidinator for 
the adiniuBtfalion. We are pari of the admiaistratioo. Bot no ooe 
from the administiaiiaa will dictate to any coomattee tnember 
bow they should vole,” Goldsleia said.

Scott Former. Btah /Ws 'God Squatr fo OK Tonher Salts, Sources Say. 
The Oregonian. May 6, 1992. The Reuters report oootained similar infor­
mation. See Sue KirchbofT, Debate Over Owl Protection Comes to a Head 
on the HiU. Seattle Post-Inlelligcnccr, ?vlay 6, 1992.

■*Sher’s declaration, in pertiDeat part, is attached as an Appendix to ftiis 
optnioo.
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motioD. the Commiuee neither admits nor denies that these 
conuBuntcalions occurred.

The environmental groups request three types of discovery; 
(1) interrogatories and requests for prtxluction of docuroems 
identifying and relating to the Committee’s “decisional staffs” 
and communications between those individuals and persons in 
the White House regarding tlic Committee decision, (2) sub­
poenas for documents from the White House on the same .sub­
ject, and (3) depositions of persons identified in response to 
(1) and (2). They maintain that the requested discovery could 
be completed in about thirty days. DLscovery requests have 
already been served on both the Committee and the White 
House.

We heard oral argument on the discovery motion on Sejv 
tember 23, 1992. To decide what action to take with respect 
to the motion, we must first determine whether the ex parte 
contacts concerning which discovery is sought would be 
impernussible if they occurred in the manner alleged.’ If so, 
we must then decide what relief should be afforded.

*Tlie govoTHneai cwolendj tkat the environment*! groups' failivc to 
acUreu the ex parte conanunkations issue before the ComniKee baas 
them ftona seeking discovery in this ccimt We disagree. The envirrHnnen- 
lal groups raised extensive oooceins about other allegedly int^eoper ex 
parte coatacts in their brief to the Coraniocc following the Aid’s exetnp- 
SOB bearing. The final Commillee decision addressed notje of the pitce- 
danl ooacmis raised by the enviroomcntal groups in their post-hearing 
brief. The enviroomcotal groups nnderstandaNy claim that any ftirlher 
argwnent regarding ex parte contacts would have bcca futile. Acconling 
to tie amronmental groups (and orKoniradicted by the poveramertl. 
reports of the particiiLar ex parte contacts issue here were, published only 
nine days before the Coromitlec’s decisioo, aivj the contacts themselves 
cootinDed up to the day of decisioo. Moreover, Commillee regulations do 
not appear to provide for a mcchani.sin by which the cnviiorancnlal groups 
amid have made any' additional arguincofs to the Convnitlcc tcganhng the 
impropriety of the ex porte contacts with its members.
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it-..

IT. Ex Parle CommuMtealions Between the Committee and 
the President and Members of his Staff are Prohibited 
by Law.

This case raises two important and closely related questions 
of statutory consUuction: 1) Are Committee proceedings sub­
ject to the ex parte communications ban of 5 U.S.C. § 557(d) 
(1)? and, 2) are cominuaications from the President and his 
staff covered by that proviskm? For the reasons that follow, 
we answer both questions in the affumalive.

A. The Committee's Proceedings are Subject to the 
APA’s Prohibition on Ex Parte Communicedions.

The environmental groups contend that the Endangered 
Species Act incorporates by reference the ex parte communi­
cations ban of the APA* and forbids ex paitc contacts with 
membera of the Committee regarding an exemption applica­
tion. The ex parte prohibition is set forth at 5 U.S.C. § 557(d) 
(1).' Section 557(d)(1) is a broad provision that pndiibits any 
ex parte communications relevant to the merits of an agency 
proceeding between “any member of the body comprising the 
agency” or any agency cmi^oyee who “is or may reasonably 
be expected to be involved in the decisional process” and any 
“interested person outside the agency.’’* 5 U.S.C. §§ 557(d)(1) 
(A)-(B); see North Carolina. Envti. Policy Inst. v. jEnviVoit-

^Tccftnically, the “APA” refers only to tbo* parts of Title 5 originaUy 
enacted by Act of Jane 11. 1946, ch. 324.60 StaL 237. repealed by PUb. 
U 89-554, 80 Slat 381 (1966). The cunrenl versioB of 6557(dKI) was 
added by the Sunshine Act. Pub. L. 94-409 § 4<a). 90 SfaL 1246 (1976). 
Becauiie the parties have used the term “APA” to refer to all of the rele­
vant scctioDs of Oiaptos 5 and 7 of 5 U.S.C, we shat) do likevdse.

'An “cx parte oximunkatioii” « defined as: “an oral or writtca com- 
minication cot on the public record with respect to which reasonable prior 
oolke is not given, bat it shall not inclncle requests for status reports on 
any matter or proceeding covered by this sohehapter." 5 U.S .C. § 551 (14).

*Tbc government does not dinwte that the Cccmitlee is an “agency” 
within the meaning of the APA See 5 U.S.C § 551(1).
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mental Protection Agency, 881 F.2d 1250, 1257-58 (4lh Cir. 
1989} (interpreting § 557(d)(1) broadly “to include anyone 
wtxj was involved in the decLsional process but Ls no longer 
an agency employee or has recused himself or herself from 
further involvement”). The purpose of the ex pane communi­
cations prohibition is to ensure that “ ‘agency decisions 
required to be made on a public record are not influenced by 
private. off-tlic-TeconJ coimriunications from those personally 
mterested in the outcome. ’ ” Raz. Inland Navigation Co. v. 
InUrstate Commerce Comm a. 625 F.2d 258, 260 (9th Cir. 
1980) (quoting legislative history).*

It is of no consequerree that the sections of the endangered 
Species Act governing the operations of the Committee fail to 
mention the APA. The APA itself mandates that its provisions 
govern certain administrative proceedings. See, e.g.. Mara­
thon Oil Co. V. Environmental Protection Agency, 564 F.2d 
1253, 1261-64 (9th Cir. 1977); West Chicago v. United States 
Nuclear Regul^ory Convnn, 701 F.2d 632, 641 (7th Cir. 
1983) (collecting cases). By its terms, section 554 of the 
APA, which pertains to formal adjudications, applies to 
“every case of adjudication required by statute to be deter- 
mioed on the record after [the] opportunity for an agency 
hearing.” 5 U.S.C. § 554(a); Girard v. Klopfenstein. 930 PJZd 
738. 741 (9ih Cir.), cert, denied. 112 S. Ct 173 (1991). That 
section also provides that any hearing conducted and any 
decision made in connection with such an adjudication shall 
be “in accordance with sections 556 and 557 of this title.” 5 
U.S.C § 554(c)(2).

In other words, by vinue of the terms of APA § 554, .sec-

*The APA provides that when such an ex parte contact has ocamwl, it 
shaO be placed on the poblic record of thc proceeding, and if in the inter­
ests of jnstioc, the agency may nayjire the party invotved “to show cause 
why his claim or interest in ibe procoediog should not be dinnissed. 
denied, dLsregardedL or otherwise adversely affected on aocoaid of such 
viobtioo.” 5 U.S.C §5 557(d)(l KCHD).
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lions 556 and 557 are applicable whenever that section applies.” 
Eg., West Chicago, 701 F.2d at 641; Gallagher & Ascher Co. 
V. Simon. 687 F.2d 1067, 1072 (7th Cir. 1982); Marketing 
Assistance Program, Inc. v. Bergland, 562 F.2d 1305, 1309 
(D.C. Cir. 1977); see also Marathon Oil v. EPA, 564 F.2d at 
1262 (if proceeding is adjudicatory in nature, it requires the 
spcdal protections of APA sections 554, 556, and 557). 
Accordingly, the ex parte communications prohibition applies 
whenever the three requirements set forth in APA § 554(a) are 
satisfied: The administrative proceeding must be 1) an adjudi­
cation; 2) determined on the record; and 3) after the opportu­
nity for an agency hearing.” The question is, therefore, are 
those three conditions met here? We find our answer primar­
ily in the language of section 1536(h)(lKA) of the Endan­
gered Species Act.”

We conclude that the fust requirement of APA § 554(a) is

“Section 357 is applicabte for anolhef reason a* wdL By to tams 
§ 557 applies wbenever a bearing is required to be cooducted in accor­
dance with §556. 5 U.S.C. § 557(a). Becaase §554 is apiSicabte bere. 
§ 556 auiotnaticaHy applies as well, and. by virtne of the language of 
§ 556, § 557 applies in tnm.

"Section 553(c) of the AFA inaJccs the ex parte connumicatiou prohi- 
bitioo applicabte to foimat Tulemaking proceedings as weO. Uuder 
§ 553(c). where rules are required by statute to be made on the reconi after 
oppoflmity for agetrey hearing {formal tnkmakiiig), §§556 and 557 
apply. In to brief the governmoit cootcndls that Committee deciskns are 
formal rulemaking. While we donot agree, we note that even if the ODtD- 
mitiee's argument were correcL the ei parte oomiaBMcations pcotaibitkw 
wooM stfll apply via § 553(c). See irpu at 1095-96 TTius, (or pmctical 
pnrposes tbe goverument dl but concedes the appiicabiUty of the ex parte 
comnunications prohibition to Commiflee proceedings.

**For cotrveiiKnce we teler to the reievanl provismi as seettoo 1536(h)
(IKA> of the Endangered Species Act. The technically cowetldesigaatioo
would be subsection 7(hKIXA) of ftat Act. codified at 16 U.S.C. 
5 1536(h)(1)(A). The section provides, in relevant part, that Committee 
detemrinatious shaB be “on the record, based oo the re^wrt of toe Secre­
tary. the record of the hearing held nuder atosection (g)(4) of this section 
and on such other testimony or evidenoe as it may receive.’'
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s^isfied. Certain administrative decisions closely resemble 
judicial detenninations and, in the interests of fairness, require 
siinilar procedural protections. Marathon Oil v. EPA, 564 
F2d at 1261. Where an agency's task is "to adjudicate ilis- 
puted facts in particular cases,” an administrative determina- 
tiod is quasi-judicial. See id. at 1262 (internal quotations 
omitted). By contrast, nilemaking concerns policy judgments 
to be applied generally in ca.ses that may arise in the future; 
it is sometimes gukled by more informal procedures. See id.** 
Under the Endangered Species Act the Committee decides 
whether to grant or deny specific requests for exemptions 
based upon .specific factual showings. Thus, the Comminee's 
detenninations arc quasi-judicial. Accordingly, they coastituie 
“adjudications” within the meaning of § 554(a).'*

The legislative history of the Endangered Species Act con­
firms our conclusion in this respect The Senate committee 
report accompanying the 1982 amendments to the Endan- 
gored Species Act stated that “the Endangered Species Com­
mittee is designed to function as an administrative court of 
last resort.’' S. Rep. No. 418, 97th Congress. 2d Ses.s. 17 
(1982) (emphasis added). The Report states that the Commit­
tee’s decision will be based, in part, upon a "formal adjudica- 
toey hearing.” /d. at 18. The Report also makes clear that the 
Committee’s duty is to be the ultimate arbiter of conflicts that 
the parties involved have been unable to resolve. Jd. at 16-17.

"The language of the Endangered Species Act explicitly 
meets the second requirement of section 554(a). Section 
1536(hKl)(A) of the Act mandates that the Conuniltee make

“Tbere are two types of nilcmating proceedings—formal, see oole 12 
stipra, and mfonuat Tbc APA does not bar ex parte cnmnuonicatioos in 
infoimal nilcmakiog pnxeedings. Sierra Club v. Conie, 657 F.2d 298 
(D.C. Cir. 19*1).

**The APA defines au ad>idicalioa as'"agency process for the fnmiub- 
tioa rrf.aa order.” 5 U.S.C. § 55t(7). An order includes all dispositioTis of 
an agency in a Diatlcr other than rnlcmafciag Na inctading licensing. 5 
U.S.C 1551(6).
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its final determination of an exemption application “on the 
record.” Cf. Marathon Oil v. EPA, 564 F.2d at 1263-64 (even 
where statute does not specify that agency detenninations 
must be made “on the record”, if hearing is required, then 
nature of administrative proceeding itself may require appli­
cation of APA sections 554, 556, and 557 nonetheless). No 
further discussion is required on this point.

It is equally clear that the third requirement of APA 
§ 554(a) is satisfied here. Section 1536(h)(1)(A) of the Endan­
gered Species Act also requires that die Committee’s final 
decision be “based on the report of the Secretary, the hearing 
held under (g)(4) of this section [(the Secretary’s hearing)] 
and on such other testimony or evidence as h may receive.” 
16 U.S.C. § 1536(h)()KA) (emphasis added). Whenever the 
outer bounds of the “after opportunity for an agency bearing” 
requirement may lie. we hold that where, as here, a statute 
provides that an adjudication be determined at least in part 
based on an agency bearing, that requirement is fulfilled,’*

Because Committee decisions are adjudicatory in nature, 
are required to be on the record, and are made after an oppor­
tunity for an agency hearing, we conclude that the APA’s ex 
parte communication prohibition is applicable. This result b 
similar to the one we reached in a case involving formal rale- 
making, Central Lincoln Peoples' Util. Dist v. Johnson, 735

*rbe portico of § 554<j) inakii^ tfiat seetkm applicable whea a aa4me 
prervides that an adiodicatioa be dctemtiiied “afICT opportoDity for an 
agency bearing” (empbasis added) does not mean that sucb bearing loua 
be conducted direetJy by fee dectsioo-cnaJier. APA § 356(b) peimib “an 
agency bearing" to be conducted by I) fee agency; 2) one or more mcm- 
beis of the agency, or 3) one or more agency AUs. Here, fee Secretary 
b a member and fee chaiitnan of the Commitlec. 16 U.S.C §§ 1336(e)(3) 
(E) & (eX5KB). Moreover, fee bearing was condiKied by an AU. We also 
note that here wbfle fee “agency hearing” was coodBCted by an AU on 
behalf of fee Secretary, fee Endangered Species Act expresdy provides 
feat the Secretary's hearing be held in consultation with fee Committee. 
16 U.S.C. 5 l536(gK4).



FJd 1101, 1119 (9th Cir. 1984). There we held that because 
Congress required rate decisions under the Pacific Northwest 
Electric Power Conservation Act to be made on the record 
after a hearing, the procedural protections of the APA were 
triggered, including the ban on ex parte communications. In 
that case the applicable provision wa.s APA § 5.53(c), which, 
kt language alntost identical to that contained in § 5.54<cK2), 
provides that “[w]hen ruUs are required by statute to be made 
on the record after opportunity for an agency hearing, sections 
556 and 557 of this title apply.” (emphasis added). Similarly, 
the pertinent language of the Emiangcred Species Act, section 
153^h)(l)(A>, parallels the language of the statute that wc 
considered in Central Lincoln.’* Thus, the .statutoiy language 
of the Endangered Species Act, like that of the Pacific North­
west Electric Power Conservation Act, is sufficient to trigger 
the APA’s ex parte communication prohibition."

Neither the government nor the Inteivenors Oregon Lands 
Coalition, et al., (“the lands coalition”) has directly responded 
to the argument that because section 1536(hKl)(A) provides 
that Committee determinations are adjudications made on the 
record and based upon a hearing, APA § 554 applies, and ipso 
faao, so does the ex parte prohibition of § 557(d)(1). Insteail, 
they contend that b^use one part of the regulatioas (50 
CJJ?. § 452.07(d)) expressly states that “(t)he provisions of 
5 U.S.C. § 557(d) apply to the (Secretary’s) hearing and prep­
aration of the report,” while another part (50 C.F.R. §453), 
which relates to the Committee’s dcliberaiion.s, fails to c<m-

**r>ere ive constiued 16 U.S.C. 839(e)(i)(5). which m rctevant part, 
provides: “TTre Adnainislralor shall make a final dccisioa estaWishing a 
rale or cates based on the leconl which .shall indudb the hearing transcript, 
together with exhibits, and such other materials and infonnjlioo a.s nuy 
have beta sabntmed to. or developed by', the AdminisUaior.’*

"Adaally. for purposes of §557(dKD. it would not mailer whether 
Conamince deterrraoatioiu were viewed as formal adjudicatiori.s or deci- 
stons arrived al by meaiLS of rormal rulcrruking proceedings. Either way 
the APA’s ex parte communication prubibilioa would ai<|>ly: via scctioo 
5i54<c)(2) (formal adjudication) or § 553(c) (fcrmal rulcnuking).

.;c ^
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tain any explicit reference to those provisions, the Commit­
tee’s deliberative process is exempt from the APA’s ban on 
ex parte contacts." For several reasons we do not agree.

First, the inclnsion of a specific reference to the ex parte 
communications prohibition of 5 U.S.C, § 557(d) in the regu­
lations governing the Secretary's hearing was necessary to 
clarify an ambiguity in the Endangered Species Act. The Sec­
retary’s hearing is governed by 16 U.S.C. § l536(gK4), 
which, in turn, provides that sections 554,555, and 556 of the 
APA (except sections 556(bXl)-(2)) arc applicable to such 
hearings. There is no explicit mention of section 557 in 16 
U.S.C. § 1536(g)(4). Although as noted supra, section 557 
always applies when .sections 554 and 556 do, as a matter of 
adm'inistiative law, the omission of section 557 from 16 
U.S.C. § 1536(gX4) could conceivably lead to considerable 
confusion. The reference to APA § 557(d) in the pail of the 
regulations implententing subsection (g)(4) serves to elimi­
nate that confusion and remove any doubt as to the applicabil­
ity of the ex parte communications prohibition to the 
proceedings before the Secretary.

By contrast, there is no reason to mention section 557(d) in 
the part of the regulations concerning the Committee’s pro­
ceedings. The Committee’s action are governed by section 
1536(h)(lXA). No problem comparable to that inherent in 16 
U.S.C. § 1536(g)(4) exists with respect to section 1536(h)(1) 
(A). The text of the latter section, unlike that of the former, 
does not mention some of the applicable APA provisions but 
omit section 557; rather, it does not mention any of the appli­
cable APA sections, thus, no ambiguity arises on the face of

**This imerpretatioa of Committee legulations. raised for the firat time 
at oral argumew, is not cnrilled to defemce. Coorls do not give detertsce 
to such interpretations by agency appellate counsel where tbc agency has 
no cstabtisbed positioa on a question. Martin v. Occupatkyrvd Safety and 
Heatth Review Cowun’n. 111 S. Ct 1171, 1179 (199IK Bowen v. Gecnte- 
town Univ. Hasp., 4158 U.S. 204, 212 (I988X
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the pan of the statute governing the Committee’s proceedings 
and no curative provision in the corresponding part of the rcg- 
ulatioDS is necessary.

Second, it would make little sense to read the omission of 
section 557(d) from part of the regulations governing the 
Committee’s proceedings as a licease for Committee mem­
bers to engage in ex parte contacts. The Endangered Species 
Act as well as the appEcaMe part of its regulations are 
intended to ensure that all Committee meetings, hearings, and 
records are open to the public. 16 IJ.S.C. § 1536(e)(5)(D>. 50 
CFJl. §§ 453.04(bX4), 453.05(e). Notices of all meetings 
and hearings must be published in the Federal Register. 50 
CJFJL §§453.04(bK3), 453.05(0- If the Committee deter­
mines that written submissions are necessary for it to reach a 
decision, its invitation of such submissions must aLso be pub­
lished in the Federal Register. § 453.04(a). The transcribed 
proceedings of any Committee hearings are to be available for 
public inspection. § 453.04(b)(5). The Committee's final 
detennination of an exemption application must be docu­
mented in a written decision, which itself must be published 
in the Federal Register. § 453.03(b).

The public’s right to attend all Committee meetings, partic­
ipate in all Committee hearings, and have access to all Com­
mittee records would be effectively nullified if the Committee 
were permitted to base its decisions on the private conversa­
tions and secret talking points and arguments to which the 
public and the participating parties have no access. See United 
States Lines, Inc. v. Federal Maritime Comm’n, 584 F.2d 519, 
539 (D.C. Cir. 1978). If ex parte communications with Com­
mittee members were permissible, it would render futile the 
efforts contained in the remainder of the regulations to make 
the Committee’s deliberative process open to the public. 
Therefore, we conclude omi.ssion of a reference to the APA’s 
prohibition against ex parte coimrunications in the part of the

ft
■ ■

li...
■
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regulations governing the proceedings of the Committee docs 
not reflect an intent to allow such contacts to occur.*

Third, the Committee is. in effect, an administrative cmm. 
See S. Rep. No. 418, 97th Congress, 2d Sess. 17 (1982) Cfrhe 
Endangered Species Cominiuee is designed to function as an 
administrative court of last resort”). Ex parte contacts are anti­
thetical to the very concept of an administrative court reach­
ing impartial decisions through formal adjudication. We agree 
with the observations of the District of Columbia Circuit 
regarding this principle:

We think it a mockery of Justice to even suggest 
that judges or other decisionmakers may be properly 
approached on the merits of a case during the pen­
dency of an adjudication. Administrative and Xicficial 
adjudications are viaUe only so long as the integrity 
of the decisionmaking process remains inviolate. 
There would be no way to protect the sancti^ of the 
adjurlicatOTy process if we were to condone direct 
attempts to influence decisionmakers through ex 
parte contacts.

Professional Air Traffic Controllers Org. v. Federal Labor 
Relations Auth.. 685 F.2d 547, 570 (D.C. Cir. 1982) (PATCO 
V. FLRA IT). By definition, ex parte contacts cannot be 
addressed autd rebutted through an adversarial discussion 
among the parties. See North Carolina EnvtL Policy Inst, 881 
FJd at 1258; PATCO v. FLRA II, 685 FJ2d at 563; US. Unes 
V. FMC, 584 F.2d at 542. Basic fairness requires that ex parte 
communications play no part in Committee adjudications,

*Mofeover, if the regulatioas tKd pennit ex parte ccmmiBiicatioas with 
Onminee mefUbers, they would be ctnUary to the provisioos of die 
Endangered Species Act. whicli. as we have dennnined above, make APA 
S 557(d) applicable. Regubtions that are mcoasineal with tbe provisions 
of the act they m^leraent cannot stand. Chevron, VSJL, fnc. v. Namral 
Resources Defense Council, Inc., 467 U.S. 837. 843 a9 (1984); State cf 
Cofifomfo. Dept, of Etfuc. v. Bejmen. 833 F.2d 837. 830 (9th Or. 1987).
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which involve high stakes for all the competing interests and 
ctxicera issues of supreme national importance. See Prefes- 
sionai Air Traffic Controllers Org. v. Federal Labor Rela­
tions Auth., 672 F.2d 109, 113 (D.C. Cir. 1982) {PATCO v. 
FLRA T). Behind-the-scenes contxjcts have no place in such a 
process.

[IJ For the foregoing retsons we hold the Committee’s pro­
ceedings are subject to the ex parte communications ban of 5 
U.S.C. §557(dKl).“

B. The President and the White House Staff are Subjed 
to the APA's Prohibition on Ex Parte ConuRuiiica- 
dOHS.

The APA prohibits an “interested person outside the 
agency” firom making, or knowingly causing to be made, an 
ex parte communication relevant to the merits of the proceed­
ing with a member of the body comprising the agency. 5 
U.S.C. § 557(dKl)(A). Likewise, agency members are prohib- 
ilcd from engaging in such ex pane communication. § 557(d) 
(IXB). Although the APA's ban on ex parte communications 
is absolute and includes no special exemption for White 
House officials, the government advances three argunienis in

*®The eaviroofncnlal groups altemalively argue Ihal § l5.T6(gK6> sub­
jects the Cofumittee's proceedings to the ban na ex pane coimuaications. 
That snhseeboa provides that “the coasideratioo of any application for an 
cietnpliaa under dns section and the comliKt of any hearing iinJer this 
SDhMxSkn shall he in acconiaotc with sections 554. 555. and 556 (other 
than sobscctioo (b)(3) of setrtoti 556) of Title 5." Tbe environmental 
groups say that this provision ajifiltcs to Ccnumllee actioDS as sreJI a.s to 
dtose taken by the Secretary. Tlte lands coaltlion. however, argues that 
subaectioii (gK6), like substetioo (g)<4), applies only to Ihe Secretary's 
hearing. Oir condusioo that the ex parte corrunotiicatioiM prohibilicni 
applies to Committee proceedings by virtue of Ihe language of § 1536(b) 
(IXA) males it unnecessary for us to rcstdve this qicstkn.

'Sf''
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support of its position that section 557(d)(1) does not apply to 
the FVesident and his staff.”

First, the government argues that because tbe President is 
the center of the Executive Branch and does not represent ot 
act on behalf of a particular agency, he does not have an mter- 
est in Committee proceedings greater than the interest of tbe 
public as a whole. Therefore, the government contends, nei­
ther the President nor his staff is an “interested person”. Next, 
the government maintains that the President and his staff do 
not fall within the terms of section 557(d)(1) because the 
President’s interest as the Chief of the Executive Branch is no 
different from that of bis subordinates on the Committee. Spe­
cifically, the government claims that by placing the Chairman 
of tbe ftesideot’s Council of Economic Advisofs on the Com­
mittee, Congress directly and expressly involved the Execu­
tive Office of the President in the decision-making process. In 
other words, it is the govemmem’s position that b^use the 
Committee members ate Executive Branch officials, commu­
nications between them and the White House staff caiuiot be 
considered to come from “outside the agency”. Finally, the 
government argues that if the APA’s ex parte communications 
ban encompasses the President and his aides, the provision 
violates the doctrine of separation of powers. We find all 
three of the government’s arguments to be without merit

Ihere is little decisional Jaw on the meaning of the term 
“interested person”. Nor b tbe meaning of the term clear on 
the face of the stamte. A person can be ‘Tnteiestcd” in at least 
three different senses. First, an interested person can be some­
one who has a curiosity or a concern about a matter, although

’’Neither the afTidavil ot Ihe enviroociciilal groups’ counsel nor the 
newspaper reports slate that former Presiticol Bush personally met or lob­
bied Committee metnbers. Tbe government aigncs, bowever, that alleged 
ex parte cormumicalioos with the Comniinee sbouM be treated ideniicaUy 
whether they are nude by the President or by White House staif carrying 
ont bis policies.
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he may ^ neutraJ with respect to the outconte. Second an 
mteresled person can have a preference or a bias rccanlino a 

s outcome but no direct slake in (he pnHwdink 
FinaUy, a pen«in can be 'inlcrcsted” in a matter in the sense
S thTdL^si'^' ^ ^ affected

Ultimately, the ex parte communication provision must he 
interpreted in a common sense fashion. PATCO v FI RA n 
685 F.2d at 563. Jls purposes arc to in.sure open decision-’ 
niakmg ai^ the appearance thereof, to preserve the opportu­
nity for efTective response, and to prevent improper influences 

agency dcci.skm-makers. Id. at 563. 568. To achieve 
these ends wc must give the provision a broad scope rather 
MM a constricted interpretation. The essential puqwses of the 

require that all communications that might improperly 
influence an ^ency be cocompas,sed within the ex parte con- 
toctspohibition or el.se the public and ihe parties will be 
denied indirectly their guaranlecd right to meaningful partici- 
Pdtion in agency decisional processes.

The legislative history of the ex pane communication pro­
vision confirms the breadth of the ban:

The term “interested person’* is intended to be a 
wide, inclusive term covering any individual or other 
person with an interest in the agency proceeding that 
is greater than the general interest the public as a 
whole may have. The mteiest need not be monetary, 
nor need a person to [sic] be a party to. or intervenor 
in, the agency proceeding to come under this section.
The term includes, but is not limited to, parties, com­
petitors. public officials, and nonprofit or public 
interest oiganizadons and associations with a special 
mtercst in ihe matter regulated. The term does not 
iDchide a member of the public at large wbo makes 
a casual or general expression of opinion about a 
pending proceeding.
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H-R. Rep. No. 880, Pi. 1. 94th Cong., 2d Sess. 19-20 (1976) 
(emphasis added). Ihe legislative histoiy of APA § 557(d) 
makes clear that the term “interested person** was intended to 
have a broad scope. PATCO v. FLRA II, 685 F.2d at 562-63. 
In particular, the provision’s history makes it clear that the ex 
parte communication prohibition was meant to include public 
officials.

In PATCO V. FLRA II, the District of Columbia Circuit 
found that the Secretary of Transportation was an “interested 
person" within the meaning of APA § 557(d)(1) when be tele­
phoned two members of the Federal Labor Relalimis Author­
ity regarding an unfair labor practice charge made by the 
Federal Aviation Association against the air traffic controllers 
union. Id. at 568. While the coun did not set forth the ratio­
nale for its bolding, it seems evident that it reasoned that the 
Secretary of Transportatioo has a special interest in a major 
transportation dispute which is beyond that of the general 
public and that he is. therefore, an interested person.

The government does not contest the validity of PATCO v. 
FLRA II as it applies to Cabinet level officials and below. 
However, it argues that the President’s broader policy rok 
places him beyond the teach of the “interested person” lan­
guage. We strongly disagree, [n fact, we believe the proper 
argument is quite the opposite from the one the government 
advances. We believe the President’s position at the center of 
the Executive Branch renders him, ex officio, an “interested 
person” for the purposes of APA § 557(d)(1). As the head of 
government and chief executive officer, the President neces­
sarily has an imerest in every agency proceeding. No ex parte 
communication is more likely to influence an agency than one 
from the President or a member of his staff. No comnmnica- 
tion from any other person is more likely to deprive the par­
ties and the public of their right to effective paiticipatioo in 
a key governmental decision at a most crucial time. The 
^<j^nrial purposes of Ihe statuuxy (xovision compel the con-
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elusion that the Prcsidenl and his staff are “intErcsted 
persons” within the meaning of 5 U.S.C. § 557(dX 1 )■

The government’s next argument — that because the Presi­
dent and the members of the CommiUee are all members of 
the executive branch the President is. for all intents and pur­
poses, a “member” of the Committee and may attempt to 
influence its decisions — amounts to a contention that the 
President is not “outside the agency” for the purposes of APA 
§ 557(d)(1). The Supreme Court soundly rejected the basic 
lo^c of this argument in United States ex rel. Accardi v. 
Shaugbnessy, 347 U.S. 260 (1954). Ibe Court held that where 
legally binding regulations delegated a particular discretion­
ary decision to the Board of Immigration Appeals, the Attor­
ney General could not dictate a decision of the Btvard, even 
though the Board was appointed by the Attorney General, its 
members served at his pleasure, and its decision was subject 
to his ultimate review. Here, the Endangered Species Act 
explicitly vests discretion to make exemption decisioirs in the 
Committee and does not contemplate that the President or the 
White House will become involved in Committee delibera­
tions. The President and his aides are not a part of the Com­
mittee decision-making process. They are “oiiLskle the 
agency” for the purposes of the ex parte communications ban.”

®Io three instances Itie Eixtanfcml Species Ad provides that the Conv 
miaec does not have tbe rmal v.'otd on an exemption application. The Sec­
retary of Slate and the Secretary of Defense have the ultiimie say over 
exoiTtioo applicalions where the Rcant of an exanptjoo vmold vtoble an 
idcroatHmal oWigation and where the piam of an exemption is necessary 
for national security rcasoas, rcspcctivcty. Ifi U.S.C. fi The
Presktent decides cxemptioo applications rclatmg to restoration of a pul^K 
facihty in a disasta area. 16 U.S C. § t536(p). However, none of the scc- 
tiem provides for invotvemeni of Itvse outside ofTcials in the Comnit- 
tcc's delihcrative process. Rather, they remain “ontsidc the agency" with 
tbe aiitbooty to 1) prevent the Ctmurriltee fiotn coflsidctinp an api>licatioo 
(fce Sccrciary of Stale): 7) decide ibe iesne for the Committee (the Secre­
tary of Defcase); or. 3) consider the exemption applicalion in lien of the 
Seoetaiy of tbe Interior and the Ccrnmiltce (the President).
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The government then argues that Sierra Club v. Castle 
determined that contacts with the While House do not consti­
tute ex parte communications that would cootaminate the 
Committee’s decision-making proctas, and that we should 
follow that precedeiiL 657 FJd 298,400-10 (D.C. Or. 1981). 
We disagree. Castle is inapplicable because that case did not 
consider and, indeed, could not have ctmsidercd, whether the 
APA’s deFinition of ex parte communications includes White 
House contacts. Ibe decision in Castle that the contacts were 
not impernussible was based explicitly on the fact that the 
proceeding involved was informal rulemaking to which the 
APA restrictions on ex parte communications are not applica­
ble. Id. at 400-02, 402 n_507. In fact, while the Castle court 
reco^ized that political pressure from the President may not 
be inappropriate in informal rolemaking proceedings, it 
acknowledged that the contrary is true In formal adjudica­
tions. See id. at 406-07. Because Congress has tha;
Committee detenninations are fonnal adjudications, Castle 
supports, rather than contradicts, the conclusion that the Presi­
dent and his staff are subject to the APA’s ex parte communi­
cation ban.”

Accordingly, the President and his staff are covered by sec­
tion 557’s prohibition and are not free to attempt to inflnence 
the decision-making processes of the Committee through ex 
parte communications.** The APA’s ban on such communica-

”A( oral argumeot tbe govenanent cootmded that franUin v. Massa- 
ctaaens, 112 S. (Tt. 2767 (1992). supports its cmtaitioo ibai the President 
B not subieci to *ie APA’s ban on ex pane comnumkalkias. The govern­
ment misreads FnmUin. There, the Court held Ihai the President was not 
an “agency” withm tbe meaning of the APA and, so. hh actiocu were not 
lubjea to judicial review under the APA. 112 S. CT a* 2775-76, Here, wc 
address only whether the Ptesideni and the White House staff arc subject 
to the APA's general probibitioo of ex pane cootacts in the absotoe of any 
^tedfic exemption from the statute. FrankUn is inelevani to that <|uestioo.

**lhe govenunent’s argimxau that the Quinnan of the Council of Eco­
nomic Advisors was pul oo the CommiUee to invotve the Executive Office 
i» Committee delibcralions is spurioas. The obvious leases fw the inclu-

ia»
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tions is fully applicable to tbe President and his White House 
aides, and ex parte contacts by them relevant to the merits of 
an agency proceeding wonld be in violation of that AcL*

The government next contends that any construction of 
APA §557(dKD that includes presidential communications 
within the ban on cx parte contacts would constitute a viola­
tion of the separation of powers doctrine. It relics on language 
m Myers v. United States that states that the President has the 
constitutional authority to ‘sut>ervLsc and guide” lixeciitivc 
Branch officials in “their crmstniction of the statirtes under 
which they act." 272 U.S. 52, 135 (1926). Ibc goveniment 
argues that including the President and his staff within the 
APA’sex parte communication ban would represent Congres- 
sional interference with the President's constitutional duty to 
provide such supervLsion and guidance to inferior officials. ,
We reject this argument out of hand. — i.vL

------------------------------- ------ ------ --------- ------------------------- —------------------------------------- — r.Sinn of that otTicial on the Committee « that ite God Sipiad mnst make 
difncult decisions with profonmt economic inipscl. Five of the six other " ; 
meirihcis of the Ommiftee are Exeaitive Brandi ofTicrats who also serve 
solely at the pteasme of the President. Set Myers i-. L'niied States, 272 
UJS. 52 (1926). "

“Any private cotmxunrahott between the White House *«J CommitM^ 
mejrthcTS, otbci tlian a rwincst fc* a status report, see 5 U.S.C § 
wtaiW be an “cx parte comnBJmcaticm" within the meaning of the APA.J 
There is no ifispute hefote ii.s rcjcartlirg whether the alleged ex parte 
mnncalions were “relevant to Ihc meril.s of the procrertings" aixl, tt 
rort. vioUlive of the APA. 5 tJ-S.C, 5 557(dKl>. I" any 
iirtended that this rttyinrmeot also he hioadly roostnicsL See PAn^
FIRA II. 685 F.2rt at 567-68 (sojrpesliop that even an imriiry irgaoWt 
the posaubUity of senknciil anrl cstwession of a desire for a speaty!
(teasion wooWt tx- covereti In ttiix rase, the cnvirofiment.at gtnups ^ 
tend ttMt the very inirpore o( llw alkoi-d iniprin«r ccnmamirabW:
•o persuade Committee n«i#*ers to vine in favor of tlx. ol L
Masagemenl's exmiptnjn nxdiralion. If trix, a»ch ce»iymra« _ 
cteariy wouW be rdevaiit to the nxnls of the |XTX«xbi»,es and won^ 
late the APA.
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The Supreme Court established tbc test for evaluating 
whether an act of Congress improperly interferes with a presi­
dential prerogative in Nixon t>. Administrcaor of Gen. Ser­
vices, 433 U.S. 425 (1977). First, a court must detennine 
whether the act prevents the executive branch finom accom­
plishing its constitutioraJ functions. Id. at 443. If the potential 
f^or such disruption exists, the next question is whether (he 
impact is justified by an overriding need to promote objec­
tives within the constitutional authority of Congress. Id. Wc 
cotrclude that Congress in no way invaded any legitimate con­
stitutional power of the President in providing that he may not 
attempt to influence the outcome of administrative adjudica­
tions through ex parte communications and that Congress’ 
important objectives reflected in the enactment of the APA 
would, in any event, outweigh any de minimis impact on pres- 

r kJentiaJ power.

While the government's argument to the contrary arises in 
the context of Committee decisions regarding Endangered 
Species Act exemption applications, carried to its logical con­
clusion the govenuDcnt's position would effectively destroy 
the integrity of all federal agency adjudications. It is a funda­
mental precept of administrative law that an when an agency 

' performs a quasi-judicial (or a quasi-Iegislativc) function its 
^ mdependeoce must be protected. There is no presidential pre- 
: rogative to influence quasi-judicial administrative agency pro- 
iceedings through behind-the-sceoes lobbying. Myers itself 
f clearly recognizes that “there may be duties of a quasi-judicial 
character imposed on executive officers and members of - 
«ecuiive tribunals whose decisions after hearing affect intcr- 
e^ of itKlividuals, the discharge of which the President can 
not in a particular ca.se properly influence or concrol.” 272 
,U.S. at 135. And in Humphrey’s Executor v. United States the 
Coun observed tliai “[tjhe authority of Congress, in creating 
qua.si-legi.s]airve or quasi-judicial agencies, to require them to 
^ in discharge of their duties uniependcntly of executive 
;control cannot wcU be doubted.” 295 U.S. 602, 629 (1935). 

^*e govemmeni's position in this case is antithetical to and
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destnictive of these elementary legal precepts, and wc 
uneqaivocally reject it

Congress might well have established a different procedure 
for granting exemptions from the Endangered Species Act 
However, the language of the Act shows that it intended to 
crcale the Committee as a quasi-judicial adjuelicalory body 
sobjcct to the staUifory restrictions that the APA imposes on 
such institutions. Congre.ss clearly ha.s the authority to do so, 
and thereby to ensure the independence of the agency from 
presidential control. We conchicJe that the members of the 
Committee, despite the Cabinet-level status they otherwise 
enjoy, arc, while serving in their Committee capacities, pre­
cisely the kinds of “members of executive tribunals” that 
Myers and Humphrey's Ejcecutor contemplate arc to be free 
from presidential infiuence.

[2] In view of the above, we hold that communications 
betwwn the Conunittee and the President or his staff are sub­
ject to the APA’s prohibition on ex parte contacts.

III. The Remedy to Which the Environmental Groups art 
Entitled

A. EJfecdre Judicial Review Requires Supplementation 
of the Record if Improper Ex Parte Communications 
Occurred.

The government and the lands coalition contend that wc 
ought to deny the environmental grotqts’ discovery rerpie.sts 
because of the familiar maxim th.it courts siKnild review an 
agency decision on die basis of the record before the agency. 
Sec, e.g.. Federal Power Comm'n v. Iranscontinental Gas 
Pipe Une Carp., 423 U.S. 320. 331 <1976). They argue that 
later supplementation of the record is disfavored. Id IT*c gov­
ernment insi.sls that supplementation is not warranted here and 
that the reqtiirement that the Committee's decision be sup^ 
ported by the record ensures it will he appiT'priatcly reasoned

■mm

-mmm

and subject to full judicial review. The lands coalition main­
tains that the discovery the environmental groups seek would 
impermissibly inquire into the mental processes of Committee 
members.

[3J We find each of these aiguments to be wholly unpersua- 
sive. Section 706 of the APA provides that Judicial review of 
agency action shall be based on “the whole record.” “The 
whole record” includes everything that was before the agency 
pertaining to the meriLs of its decision. Thompson v. United 
Stales Dept of Labor, 885 F.2d 551. 555-56 (9ih Cir. 19«9). 
An iitcomplete record must be viewed as a “Bctiooal account 
of the actual decisionmaking process.”//omc Box Office, Inc. 
V. Federal Conmunications Comm’n, 567 F.2d 9, 54 (D.C. 
Cir. 1977). When it appears the agency has relied on docu­
ments or materials not included in the record, supplementa­
tion is appropriate. Public Pmver Council v. Johnson, 674 
F2d 791, 794 (9th Cir. 1982). The government relies on cases 
denying supplementation of the record with infomiation on 
the merits that was never presented to the agency. See, e.g.. 
Federal Power Comm’n v. Transcontinental Gas Pipe Line 
Carp., 423 U.S. 326 (1976); Walter O. Boswell Memorial 
Hospital V. Heckler, 749 F.2d 788 (D.C. Cir. 1984). Here, 
however, the material the environmental groups seek to have 
included in the record is material that allegedly was before the 
agency. Therefore, supplementation is proper. See, e.g., 
PATCO V. FLRA /. 672 F.2d at 112-13 (recoid must be sup­
plemented with undisclosed ex parte communications); 
Bethlehem Steel Corp. v. Environmental Protection Agency, 
638 F,2d 994. 999-1000 (7th Cir. 1980) (supplementation 
.should be allowed where documents related to Improper cx 
parte communications); see also Grolier, Inc. v. Federal 
Trade C>mim‘n. 615 F.2d 1215 (9th Cir. 1980) (where AU 
had worked as staff attorney for FTC CommlssioDcr during 
rclesTint time period, discovery regarding alleged improper 
contacLs allowed).

If the record is not complete, then the requirement that the 
agency decision be supported by “the record” becomes almost
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meaningless. See HBO v-. FCC, 567 F.2d at 54. Indeed, where 
Cbe so-called “record” looks compleJe on its face and appears 
to support the decision of the agency but there is a subsequent 
showing of impropriety in the process, that impropriety 
creates an appearance of irregularity which the agerKy must 
then show to be harmless. See Buschmann v. Scfmeiker, 676 
¥2A 352, 358 (9lh Cir. 1982); Marathon Oil Co. y. Environ- 
meittal Protection Agency, 564 F.2d 1253. 1271-72 (9th Or. 
1977).

The government argues that our decision regarding supple­
mentation in this case should be controlled by language in 
Costie that disclosure of ex parte contacts to a reviewing court 
was not necessary because any rule Lssued must have "the req­
uisite factual support in the rulemaking record. 657 F.2d at 
407 (emphasis in original). As we noted above, Costie is a 
case involving informal nileraakmg. The Costie court made 
clear that its comments applied only to that type of rulemak­
ing. Id. at 407-08. However, the court stated that the docket­
ing of conversations ui the record between the President and 
other Executive Branch officers may be iiccessap' to ensure 
due process where, for example, “such conversations directly 
coBcem the outcome of adjudications or quasi-adjudicatory 
prtxxedings; there is no inherent executive power to control 
the rights of individnals in such settings.” Id. at 407 & n.527 
(citing Myers). Therefore, Costie militates in favor of rather 
than against supplementation of the record here.

The government’s reliance on Son Luis Obispo Mothers far 
Peace v. United States Nudear Regulatory Comm’it. 751 F.2d 
1287 (D.C. Or. 1984). vacated in part, 760 F.2d 1320. 1321 
(D.C. Ctr. 1985) (en banc), is also unavailing. There, the peti- 
tkniers moved to supplement the record with predccisional 
traBScripts and related documents from a meeting of the 
Noefcar Rcgulatoiy Commission. Unlike the documents 
reqwsted in Mothers for Peace, those sought here concern 
neither the internal deliberative processes of the agency nor 
the mental processes of individual agency members. Rather,
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the discovery requested here involves allegedly improper ex 
parte contacts between decisionmakers and outside parties. If 
such ex parte communications occurred, then the lecocd must 
be supplemented to include those contacts so that proper Judi­
cial review may be conducted.

B. A Remand to the Committee for an Evidentiary Hear­
ing Rather than Discovery is Appropriate under the 
Circumstances.

The govenunent contends that if we detennine there is a 
need to supplement the record, we should remand to the Com­
mittee rather than permit discovery. The environmental 
groups admit that a limited and expedited remand could 
achieve the same results as appellate court discovery proceed­
ings. although it maintains that the instant situation is suffi­
ciently compelling to warrant that type of discovery under the 
authority of Public Power Council. 674 F.2d at 794-95.**

We believe that the better course here is to order a remand 
for a “vigorous arxl thorough” adversarial, evidentiary hearing 
of the sort described in PATCO v. FLRA I. 672 F.2d at 113; 
see also North Carolina Envti. Policy Inst.. 881 F.2d at 1258. 
We granted discovery in Public Power Council because of the 
unusual combination of: (1) the novelty of the issues pres- 
enied; (2) the need for extremely prompt action under the per- 
tinem stamte; and (3) the signifiamce of the questkms 
preset^ in Oie petition for review. While the third factor at

It and the lands coalitioii argue that the eovnootncnSal 
an insufOcieni skowiog to warranl dtscoYery against the 
““ (citmg United States v. iVuon, 418 U.S. 683, 708 

»g»«eiits could be advanced to the sane or a lesser 
Awnand to the agency for a hearing before an AU. 

In the absence of dcclaratioos denying that 
^A’s ex pane commonicalion pirehibitioo 

of the eoriiofiiBcntal gpoups* axusel (attached 
*'''*paper lepoits (rirpra a3) are sufficient to

(1974)Vi

as an 
warrant a
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least is met bcie, the second is not. Challenges to actions 
under the Pacific Northwest Electric Power Planning and 
Conservation Act involve streamlined judicial review to facil­
itate the exceptionally swift action the statute requires. Public 
Power Council. 674 F.2d at 794. See also 9th Cir. R. 15-2: 
“Procedures for Review Under Pacific Northwest Electric 
Pbwer and Planning Act”. In the present case, at the time of 
oral argument there was an injunction in place preventing 
execution of the timber sales in dispute. None of the parties 
has advised us of any change in the status of that injunction. 
Thus, there is no partiailar need for “extremely prompt 
action” on our part. See Public Power Council. 674 F.2d at 
794. The purposes of the Endangered Species Act will not be 
frustrated or imperiled if we permit an administrative resolu­
tion of the factual questions that are essential to determining 
whether the whole agency record has been compiled, and 
whether the APA has been violated.

[4J Accordingly, in line with PATCO v. FLRA 1. we issue 
the Older filed concurrently herewith directing the Committee 
to hold, with the aid of a specially appointed administrative 
law judge, an evidentiary hearing to determine the nature, 
content, extent, source, and effect of any ex parte communica- 
tioos that may have transpired between any member of the 
Coaunittee or its staff and the FVesklent or any member of his 
ctaff TCganliog the determinaiion of the exemption application 
at issue. All interested parties will be allowed to particrpaie in 
the bearing, personally, or by counsel. Nothing in this opinion 
should be construed as foreclosing the AU from enlisting the 
full panoply of available means to determine the merits of the 
allegatiotts the environmental groups a.s,scrt

Following the hearing, the AU will request that all inter- 
csttd parties submit proposed findings. When these findings 
are received, the AU will submit the record of the hearing 
and all proposed findings, as well as the AU’s own findings 
and recommendations, to the parties and to the Gerk of the 
Court. The parties will then advise the court what further pro-
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ceedings, if any, should, in their c^inion, be bcM, either 
before the Coaunittee or this court. This panel wfll retain 
jurisdiction over this matter pending further order of the court.

IV. ConclusioK

In sum, we hold that the Committee’s proceedings r^ard- 
ing an application for exemption from the Endangered Spe­
cies Act are governed by those provisions of the APA 
applicable to formal adjudications and, in particular, by the 
prohibition on ex parte communications. We also hold that the 
President and his staff are subject to the APA’s ex parte coir- 
tacLs ban. Thus, the allegations of the environmental groups, 
if true, establish a violation of the APA. Fmally, we hold that 
discovery on appeal is i*ot warranted, but that the environ- 
nncmal groups’ allegations require a remand and an evidenti­
ary hearing before an AU. Therefore, the enviroiunental 
groups’ motion for discovery is DETNUID but the matter is 
REMANDED to the Committee for further proceedings.

APPENDIX

EXCERPTS FROM THE DECLARATION OF 
VICTOR M. SUER

Since the ESC’s final decision on May 14 Jsic] 1992,1 have 
spoken with several sources within the Administration, 
including federal staff and employees close to some of the 
dcclsionmakcTS on the ESC. These individuab hold positions 
in which I would expect them either to have direct access to 
ESC decisionmakers themselves, or to other individuals with 
such access, and I would therefore expect them to be familiar 
with the events surrounding the ESCs May 14.1992 decisitm 
to exempt 13 timber sales from the provision of... 16 U.S.C 
§ 1536 (a)(2). In fact, these sources have indicated to me that 
they are familiar with these events in considerable detaiL
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In particular, my conversations with these individuals have 
revealed both that the media reports of pre-decisiona! pressure 
from Ibe White House on ESC members were accurate 
(despite denials ftom a speJeesman for die Department of the 
Interior). Moreover, they reveal that at least in one instancy 
such pressure may have succeeded in influencing (and, ulti­
mately, changing) the vote of at least one dccisiomnaJcCT. 
Such a changed vote would have led directly to the ESC s 
granting of the exemption, instead of denying it. (Ciiven tlwl 
an exemption appliemion must receive five votes to prevail, 
and that the ESC voted 5-2 in favor of the exemption in this 
case, even a single vote change would have meant a denial of 
the exemption.)

Based on these convcrsatioiis, I have good cau.se to believe 
that ttip discovery sought in PAS’ pending motion would 
reveal at least the following facts regarding contacts between 
the White House and the ESC

a. The press reports of White House prcs.surc on ESC 
decisionmakers to vote in favor of an exemption — particu­
larly, on Administrator John Knauss... and Administrator 
William Reilly. . . — during the period preceding the ESC's 
vote on May 14 are accurate. Administrator Knauss met with 
Clayton Yeutter and other members of the White House staff 
on April 28, 1992, and several times thereafter. Administrator 
Knauss and his staff also had substantial on-gomg contacts 
with While House staff concerning the substance of his deci­
sion on the application for exemption by telephone and fac­
simile, as well as through staff intermediaries.

b. Administrator Reilly also met with Clayton Yeutter 
and other White House staff, on May 5, 1992, and again on 
May 13, 1992.

c. ESC members were told by White House staff that the 
Bush Administration viewed an ESC decision to grant an 
exemption as extremely important politically. White Hoilsc
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staff sought to persuade ESC members, including both 
Administrator Knau-ss and Administrator Reilly, to support an 
exemption.

d. Administrator Knauss ultimately voted to wpport 
granting the exemption for 13 timber sales. Administrator 
Reilly ultimately voted against the exemption.

e. The terms of the “Endangered Species Committre 
Amendment” attached to the ESC’s May 14, 1992, final deci­
sion were presented to most of the ESC for the fust time at 
the ESC’s meeting on May 14. These lenns ware discussed 
directly and repeatedly in direct contacts between Administra- 
lor Knauss and his staff at NOAA (on the one hand), and 
Clayton Yeutter and his staff at the White House (on the 
other); other ESC members and staff may have been involved 
as well. A series of written drafts of the Ameodment passed 
between the White House and NOAA over the course of the 
morning of May 14, 1992, and White House staff provided 
substantive comments and rccommendaiioas on draft versions 
of the /Xmendment.

My sources have asked that I not identify them for the 
Court, as each is concerned that such disclosure would likely 
lead to adverse consequences in his or her current employ­
ment.

My judgment that good cause exists for fuiti^ investiga­
tion is also influenced by the context in which this case ari^, 
which is not a vacuum. Rather, the controversy in the Pacific 
Northwest over the govemment’s compliance with federal 
environmental laws intended to protect public lao^ and wild­
life has resulted in considerable treatmem of the issue by the 
federal courts, including this Court I have been lead counsel 
in much of this litigation, and am thoroughly familiar with the 
legal issues and factual ciicumslances involved in each case, 
which have resulted in numerous findings of illegal wndi^ 
by federal agencies. [Citations to numerous cases finding vio-
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lalions of law by BLM, l^resl Service, and Secretary of Inte­
rior],


