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17 September 1993

Mr. Jim Lyons : _
Assistant gecrcrary of Agriculture for Natural Resources and the Environment
U.S. Department of Agriculture

Washington, DC 20240

Dear Mr. Lyons,

In response to your request, plaintiffs in SAS v. Lyons have reviewed enjoined timber sales to
determine whether any of those sales might appropriately be released from the terms of the
injunction. '

On August 27, 1993, the Forest Service provided to the plaintiffs a list of sales which could be
modified to be “consistent with Option 8" within the next twelve months. None of these sales were
in Roadless Areas, murrelet habitat, Adaptive Management Areas or Key Watersheds. The total
potential sale volume from those sales was 147.320 mitlion board feet {mmbf). On September 1,
1993, the plaintiffs communicated to the Administration through Regional Forester John Lowe that
three additional sales should be removed from the list The Forest Service staff agreed and the total
potential sale volume reviewed by the plaintiffs was therefore 137.220 mmbf.

Our letter of September 1 stated: "There is recognition on the part of the Forests and the plaintiff
reviewers that the 1/2" to a mile maps don't always make it clear whether a sale or unit is within a
rescrve, key watershed, or matrix. Ior sales which have some units within the matrix, and some
outside the matrix, we are only reviewing those units within the matrix. We also recognize that

- many Forests do not yet know whether splitting these sales would make them economically viable,
nor, in some cases, what the probable sale vol ume would be.” '

Plaintffy are willing to accede to the release of 34 dmber sales from Judge Dwyer's injunction,
totaling 83.172 million board feet of enjoined timber sales (see attached list), which, as you have
already agreed, will be modified to be made at least consistent with the preferred altemative of the
President’s Pacific Northwest Forest Plan, in return for the following:

1. Thatsuch released sales are modified to incorporate the full riparian protections
recommended in the Scientfic Analysis Team Report of March 1993;

2. That the Administration commit to identify conflicts between contracted timber sales and
Option 9, and that you direct the Forest Scrvice to use its full legal authority to exchange for other
suitable timber, buy back, modify, delay or cancel all or portions of timber sales inconsistent with
Option 9 to reduce resource damage and environmental degradation associated with these sales; and

- 3. That, in light of his promise at the Forest Conference in Portland to develop a new plan for
the federal forests of the Pacific Northwest that was "scientifically sound, ecologically credible,
and legally responsible,” the President reiterate his intention to oppose limits on judicial review of
government actions and changes that would weaken existing environmental laws. o

For sales not released from the court's injunction, we request that you direct the Forest Service to
significantly alter the layout. design, and environmental analysis of these sales to reflect greater
attention to landscape pattems, the needs of affected species, and other envimnmental concerns.
New decision notices and revised environmental assessments should be published before these
sales are offered under the final approved version of the President’s plan.

The plaintiffs’ contact in this matter is Ms. Bonnie Phillips-Howard of the Pilchuck Audubon
Society. She may be reached at 206/652-9619. -

Sincerely,
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Bonnie Phillips-Howard
Pilchuck Audubon Society

Andy Kerr
Oregon Natural Resources Council

Julie XK. Norman
Headwaters

John Talberth
Forest Conservation Council

Tim McKay
Northcoast Environmental Center

Brock Evans
National Audubon Seciety

Enclosure

TO 94562710  P.B3/05

Alan Copsey
Seattle Audubon Society

Karin Sheldon
The Wildemess Society

Melanie Rowland
Washi_ngton Environmental Council

Felice Pace
Kiamath Forest Alliance

An Farley
Lane County Audubon Society

Lynn Herring
portland Audubon Society
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P.84-85

1f unit numbers are listed aficr a sale name, this means only those units are released. Units

not within the matrix are not part of this review.

Mt. Hood National Forest

Duke SSTS
Subtotal

Willamette Nationai Forest

Toad Prairie sal. III

Frost lLava II - Units 1, 2, 3, B, 6 only

South Fork - Unit 2 only
South Monmty =« Unit 17 only
Hyy 20 HZD Tree B
Hadreone ~ Units 3, 7, 8 only
Slinky

Alien ET

Jude East

Subtotal

Unpgu2 National Forest

South Wind Salv. - Units 1, 2 only

Vatchdog = Units 1, 2, 3, 4. 5, 13, 13 only
Lakeview - Units 1, 2,3, ¢, 5, & enly
-Roughneck - Units 1, 2, 3, 4, 5, 6, 7 only

East Fork - Unit 1 only
Fisher - vUnit 12 only

Subtotal

Winema National Fg:eSt

Bugsy
Mtn-var
Russky
fcoria

Subtotal

Régue Riyer National Forest

Bull MHobble
Jack Burns

- Nistle Unit
Ryeleven-Unit 1 onl
Sink Mammoth S
Turlock '
Minnebell-Units 1-S only
Reed -Units 23-27 only
Filbert -Units 2 & 3 only
Highball :
Jill
Noman
Sandpiper
Unpire

" .408

.100
~.700
1,000
2.000
.500
2.000
2.200
2.000

.100

10.600

.250
7.000
1.104
6.607

.500

.037

. 15.498

.533
.160
2.212

£.500
9.405

2.000
2.000
.900
.600

.340 -

© 2.500

1.200
2.900
.800
2.8970
.190
1.150
570
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Wenatchee National Forest:

Deer Gulch
Typhoon Dikie.

Subtotal

~ gifford Pinchot qag;oggllto;gst'

Joker

Lama SB
Point (SH)
Power SE
Rush (SH) .
Rush LTSP

. SH Head 2

SH Patch
SH-Davis
SH-Hopkins
Smoke-SH .
Tag-SH .

 Watch 6
. Whiz-SH

subtotal

Klamath_Natioﬁal-Forgst -
Jack R
Rusby 12%

- 8lide Creek Heli

Twenty-5ix.

"Sybtotal

TOTAL .

" probable Sale Volume

.41

. 300
.500

94562710

. .soo"-

" ,200

3.167.

7 1.400

2,500
L4300
.700

1.292

.1.060

1.600

1.945
'2.000
2,300

L 2.800 -

Catenn

¢ »100

1,600

-1.500

. A.500.
4.700

ezt

P.05./85
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

The Law Firm for the Environmental Movement

203 Hoge Building, 705 Sccond Avenuc, Scartle, WA 98104-1711 (206) 343-7340 PAX (206) 343-1526
MEMORANDUM
TO: mWill Stelle, OEP (Fax: 202-456-2710)

FROM: KVie Sher and Todd True

DATE : January 7, 1994
RE: Conference Call re: Seattle Audubon Sec'y v.
Lyons

In anticipation of our conference call today,
here's a copy of a letter we sent to Steve Odcll and
Wells Burgess concerning our view of the appropriate
approach the government should take in submitting its
anticipated motion to Judge Dwyer.

We look forward to talking with you.
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

The Law Firm for the Envivonmental Movement

FOR SETTLEMENT PURPOSES ONIY

January 7, 1994

DY TELEFAX

Steve Odell

Wells Burgess

Department of Justice

Environment and Natural Resources Division
General Litigation Section, Room 865

P.O. Box 663

Washington, D.C. 20044 06632

FAX: (202) 272-6815

Re: Seattle Audubon Society v, ILyons, No. C47/9-WD
(W.D.Wa.)

Dear Steve and Wells:

We write in anticipation of a motion by the Forest
Service, pursuant to the October 6, 1993, agreement
between the parties, to allow the agency to proceed
with certain timber sales currently enjoined by Judge
Dwyer in this action. Given the complexities of the
October 6 agreement, as well as the sensitivities
(pelitical and other) of all concerned to the issues
raised by such a motion by the Forest Service, we
wanted to make cleay in advance our views on both
process and substance, and alert you to somé concerns
we have about alternative apprcaches to the motion you
might be considering which could inadvertenlly undercut
the motion's prospects for success.

As explained below, the sole focus of the
government’s motion should be the agreement between the
parties. Moreover, the Forest Service should not seek
to demonstrate substantively the lack of significant
environmental effects of the sales. Finally, nothing
about potential cpposition from amicus curiae Native
Forest Council, et al. and plaintiff Forest
Conservation Council changes this analysis.

203 Hoge Building, 705 Sccond Avenuc, Seattle, WA 98104-1711 (206) 343-7340 FAX (206) 343-1526
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Wells Burgess & Steve Odell
January 7, 199%4¢
Page 2

1. THE MOTION SHOULD FOCUS ONLY ON THE AGREEMENT BETWEEN THE
PARTIES, AND TIIE GOVERNMENT'S COMPLIANCE WITH ITS TERMS
REGARDING THE AFFECTED TIMBER SALES

The sole focus of the government's motion to Judge Dwyer
should be the agreement between the parties. The government's
theme should be that the agreement was reasonable, made sense for
all concerned as a matter of equity and public policy, and that
the Forest Sexvice has complied with the negotiated terms and
cshould therefore ba allowed to proceed with the esales.

This motion should be treated quite differently from a
normal motion to modify an injunction. In cases like this one,
where the parties essentially present an agreemernt to the Court
for its approval, the judicial 1nqu1ry ig narrow, and will be
limited to whether the agreement is "fair, reasonable and
equitable and does not violate the law or public policy." Sierra
Club v. Electronic Controle Dagign, 909 F.2d4 1380 (%th Cir. 19%50)
(reversing district court failure to approve parties'’
gettlement). Significantly, measures approved by the Court in
light of such an agreemeal are not limited by relief available
under the statute at issue in the litigation. Indeed, a district
court’s failure to approve &ven an agreement that provides relief
unavailable under the governing statute is an abuse of

discretion. See, e.g., Local No, 93, In;g:nagggnal Ass’'n o
Firefighters, AFL-CIO v. Cityv of Cleveland, 478 U.S. 501 (198‘)

(consent decree may provide relief broader than COurt could award
at judgment); Sierra Club v. Electronic Controls Design, 909 F.2d
at 1356 (failure to approve stipulated relief unavaillable undecr
gtatute is sbuse of discretion); Citizens for a Better

EFnvironment v. Gorsuch, 718 F.2d4 1117, 1125-26 (D.C.Cir. 1983),
cert. denied, 467 U.S. 1219 (1984).

IInder these principles, the evidentiary basaes for the
government’s motion in this case should be the agreement itself,
as well as documentation to demonstrate that the government has
complied with its terms. 1In particular, we expect that the
Forest Service will document to the Court and the parties that it
has (1) modified the sales for which it seeks relief frcom the
current injunction based on new information to incorporate the
standards and guidelines of Option 9 (as required by numbered § 1
of the Octocber 6 agreement); (2) modified the sales as
appropriate in the discretion of local personnel (as required by
{ 2); and (3) complied with the procedural and substantive
requirementes of the Endangered Species Act and other legal
reguirements not at issue in this case (as reguired by 4). To
this end, we would expect the Forest Service to provide to the
Court copies of pertinent BEovironmenlal Assessments, Bicvlogical
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Wells Burgess & Steve Odell
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Agsessments, and Biclogical Cpinions prepared by the appropriate
agency personnel. We also expect the government to demonslLrale
to Judge Dwyer the Forest Service’s good faith compliance with
the other terms of the agreement between the parties, including
the Clinton Administration’s continued opposition to any
legislation that would affect review of the new plan for the
ancient forests, the Forest Service’s initiative regarding new
sales and sales under appeal, ite review of sold sales for

aguatic screens, and its offer to accept back certain sold sales
without penalty to the purchasers.

This factual record will speak to the reasonableness of the
agreement and the diligence with which the Forest Service
complied with the agreement. As specified in the agreement,
moreover, qur clients will rot oppose a motion presented in this
manner and on these grounds. We see no reason that Judge Dwyer
would disapprove the agreement or fail to grant such a motion.

II. THE FOREST SERVICE MUST NOT SEEK TO MAKE ANY BROADER
SUBSTANTIVE SHOWING OF LACK OF ENVIRONMENTAL INJURY FROM
THESK SALKS

However, we would view quite differently any effort by the
Forest Service to establish the substantive biclogical
insignificance, lack of harm to the spotted owl, or
environmentally benign nature of these sales, or to otherwise
establish substantively equitable factors that would bear on
relief from the injunction in the absence of the October €
agreement. Indeed, we anticipate that our clients would be
forced to dispute any effort by the Service to establish the
scientific or legal adequacy of either Option 9 or the timber
sales governed by the agreement, or other factors bearing on the
propriety of the current injunction. As § 6 of the agreement
specifies:

The Administration understands that the plaintiffs’
agreement ... 1s not an endorsement of OpLLUﬂ 9
Plaintiffs have made no admissions or waivers regardvng the
scientific or legal adequacy of the timber sales governed by
this agreement

We are confident that plaintiffs would prevail in any
dispute about the propriety of proceeding with these sales in the
absence of the October 6 agreement. The Court’s previcus rulings
make clear that any timber sales offered before the Forest
Service adopts a new final EIS and plan suffer fatal legal flaws.
In addition, we have twice litigated the equities of allowing the
Forest Service to proceed with timber sales before complying with
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the law. The result, as you know, was the injunction in Seattle
Audubon Society v, Evans, 771 F.Supp. 1081 (W.D.Wa.), affirmed,
952 F.2d 297 (9th Cir. 1991), followed by the current injunction
entered in July 1992.

Our point, however, is that there should be no need for the
parties to litigate these issues under the October 6 agreement. .
Aany effort to make a substantive bioclogical or legal showing to
Judge Dwyer would be extremely unwise in the context of the
agreement., The October € agreement was a political -- not a
biological -- gettlement agreement between the parties that must
stand or fall on its own merits. While an independent showing
about the potential environmental ettects ot the sales on the
gpotted cwl and other species would be appropriate in a motion
for relief from the injunction in the absence of the negotiated
agreement, it is neither necessary nor appropriate for the
government to attempt to make such a showing in this case.
Indeed, we can see no benefit to any party and considerable
negative implications for all involved -- if the Forest Service
forces the parties to dispute these issues under present
circumstances.

ITII. OPPOSITION TO THE MOTION BY AMICUS AND THE FOREST
CONSERVATION COUNCIL SHOULD NOT AFFECT THE GOVERNMENT'S
PRESENTATION OF THE MOTION TO THE COURT

Finally, nothing about the prospect of opposition by either
amlici Native Forest Council, et al. or by plaintiff Forest
Conservation Council changes this analysis. First, we believe
amici either will not seek to introduce substantive new evidence,
or will not be allowed to do so. See, e.g., Wigging Bros., Inc.

v. DOE, 667 F.2d 77, 83 (Temp.Ct.Emerg.App. 1982) ("in the
absence of exceptional circumstances, amicus curiae is not
entitled to introduce additional evidence"); Gandee v. Glaser,

785 F.Supp. 684, 686 (S5.D.Oh. 1952). More fundamentally, the
opposition of a non-party to an agreement reached among the
parblies Lo &4 case carries little, if any weight. ¢.f., e.q.,
Local No. 93, Internatipnal Ass’'n Firefighters L-CIO v.
City of Cleveland, 478 U.S. 501, 529 (1986) (even a party "does
not have power to block [a consent] decree merely by withholding
ite consent"). Again, the focus of the government’s motion needs
to stay tightly on the agreement.

Second, FCC’s opposition will necessarily focus on its
contention that the Forest Service violated its commitment under
the October 6 agreement to re-review sold sales for aquatic
resources. Without establishing such a violation, the Court will
pay no attention to the objection of a signatory to the
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agreement. In contrast, if FCC prevails on its theory that the
Forest Service materially breached the agreement, we think it

unlikely Judge Dwyer will grant the motion undexr any
circumstances. The Forest Service’s hands will not be c¢lean, and
FCC will be able to invoke the Court’s previous rulings without
the need for much more. The government’s focus on FCC,
therefore, should remain on the reasonableness of the agreement
and the good faith with which the Forest Service has carried out
its obligations.

We hope this letter makes clear our clients’ positions on

thegse issues. We would be happy to discuss these matters further
with you, if you like.

True

417INJ.LTR
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DEPARTMENT OF AGRICULTURE
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20280

October 6, 1993

Mr. Victor Sher

Mr. Todd True

Sierra Club Legal Defense Fund, Inc.
203 Hoge Building

750 Second Avenue

Seattle, WA 98104-1711

RE: SAS v. Lyons, No. C92-479 (W.D. Wash.)

Dear Vic and Todd:

I am writing to you in your capacity as counsel for the
plaintiffs in SAS v. Lyons, to memorialize the agreements reached
over the past several days between the plaintiffs and the Forest
Service regarding the release of certain timber sales from the
terms of the permanent injunction in that case. I also wanted to
make clear certain other points that came up in our discussions.

As you know, pursuant to an exchange of letters dated August
2, 1993, between Secretaries Espy and Babbitt and the plaintiffs,
the plaintiffs agreed to review for possible release from the
Court's injunction certain Forest Service timber sales in Regions
5 and 6. The Plaintiffs have agreed that they will not oppose a
nmotion to release the 54 timber sales from that list identified
in Exhibit A to this letter on the following terms:

1. Prior to auction or award, these sales will be modified
based on new information to incorporate, as appropriate minimum
mitigation measures, the standards and guidelines described in
Option 9 of the draft SEIS for Management of the 0ld Growth
Forest Ecosystem Within the Range of the Northern Spotted Owl
(hereinafter "Option 9").

2. Any of these 54 timber sales that currently are planned
to include appropriate minimum mitigation measures that exceed
those described in paragraph 1 above will proceed with the higher
requirements as planned. The remaining sales will proceed
towards auction and award in conformity with the standards and
guidelines described in paragraph 1 above, provided, however,
that local Forest Service personnel will retain discretion to
complete these sales consistent with sound land management and
environmental practices that may, in particular circumstances,
exceed such standards and guidelines.

3. Any of the 54 timber sales that are not auctioned and
awarded before the effective date of the Forest Service Record of
Decision (ROD) for a plan to manage the o0ld growth ecosystem
within the range of the northern spotted owl (currently scheduled
to occur on or before December 31, 1993), will be adjusted to
conform to the requirements of the ROD.

AN EQUAL OPPORTUNITY EMPLOYER
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4. These sales shall comply with the procedural and
substantive requirements of the Endangered Species Act and other
legal requirements not at issue in this case. The plaintiffs
will not challenge any of the above referenced sales based on any
issue in the case.

5. The plaintiffs will not file administrative appeals or
other challenges to decisions to proceed with these sales,
provided, however, that plaintiffs may challenge these sales if
they proceed in violation of paragraphs 1 through 4 above.

6. The Administration understands that the plaintiffs'’
agreement to these terms is not an endorsement of Option 9 nor a
waiver of their right to seek improvements over Option 9 in the
final EIS and ROD. Plaintiffs have made no admissions or waivers
regarding the scientific or legal adequacy of the timber sales
governed by this agreement, any sales offered in the future by
the Forest Service, or the draft or final EI5 and ROD for the
Forest Service's new regional guide amendment for the spotted owl
and associated old-growth ecosystem. The Administration also
emphasizes that it has made no decisions on any aspect of the
final plan and will not do so until the close of the public
comment period on the proposed plan. In addition, this agreement
can not be used in court by the Administration or the plaintiffs
in any future action regarding the scientific or legal adequacy
of the draft EIS, the final EIS and ROD, or any timber sale
proposed in the future by the Forest Service.

As we have also discussed as a part of the parties'
continuing mutual good-faith, I want to reiterate that the
Clinton Administration will continue its opposition to any
legislation that would modify existing injunctions of Pacific
Northwest timber sales or suspend the environmental laws
governing the preparation and review (both administrative and
judicial) of the Forest Service Record of Decision (ROD) for a
plan to manage the old-growth ecosystem within the range of the
northern spotted owl, and of timber sales offered before a
reviewing court has had an opportunity to consider and resolve a
challenge to the final plan. Our opposition to such legislation
will, of course, include, if needed, appropriate communications
to Congress reflecting this position, and our opposition will
continue at least until a reviewing court has had an opportunity
to coneider and resclve a challenge to the final plan.

In addition, the Forest Service intends to undertake an
initiative -- including a commitment of resources =-=- to review
timber sales under administrative appeal in regions 5 and 6 with
an eye to identifying those with potential for early, amicable
resolution, to avoid or minimize appeals and litigation. I
understand that the plaintiffs, in turn, are willing to review
timber sales they have under appeal that are not currently
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enjoined in this case to identify those appeals that can be
resolved expeditiously and amicably in order to allow the sale or
parts thereof to proceed without further appeal. You have told
me that plaintiffs should be able to initially identify sales
under appeal suitable for this initiative within two weeks after
the date of this letter, with a final list of additional sales
within three weeks of the close of the public comment period on
the draft SEIS for the old growth ecosystem (currently scheduled
to close on October 28, 1993). I can assure you that the Forest
Service will commit the resources necessary to work with the
plaintiffs and the general public to expedite resolution of
pending appeals.

The Forest Service also intends to move aggressively to seek
the early participation of all the interested parties in a
process intended to improve ecosystem management and timber sale
planning and to minimize appeals and litigation. I understand
that the plaintiffs will be willing to work with the Forest
Service to accomplish this goal. Within this framework, the
Forest Service, with the plaintiffs and all interested parties,
intends to seek early participation in the timber sales planning
process and a frank and open dialogue regarding future timber
sales in Regions 5 and 6.

I have also asked the plaintiffs to provide a written
statement of why the additional timber sales on the list of sales
provided by the Forest Service for plaintiffs' review were not
identified as suitable for release. Once I receive such an
explanation, and within the context of the Forest Service's open-
door, early participation process, I expect the plaintiffs and
the Forest Service will be able to work together to identify
which, if any, of these sales could proceed either as currently
planned or as appropriately modified.

I am glad we were able to agree on the terms governing the
plaintiffs non-opposition to the Forest Service's anticipated
request to Judge Dwyer to allow certain sales to proceed. I look
forward to working with you and your clients and moving forward
in a new dialogue regarding management of our national forests.

Sincerely,

————

JHAnes ons
sistalt Secretary for Natural
Resources and Environment



~— 7 M10:08:93 18:13 ©202 2085533 0027002

October 6, 1993

Ms. Bonnie Phillips-Howard
Pilcheck Audubon Society
7207 Lakewood Road
Stanwood, WA 98292

Dear Ms. Phillips-Howard:

We are writing to you and the other plaintiffs in the Seattle Audubon Society v.
Lyons case.

On August 3, 1993, we entered into a mutual commitment to engage in a process
to identify timber sale volume that might be suitable for release from the existing
injunction in that case. Qur objective in these discussions has been twofold; to help get
as much timber moving as early as possible, and to establish a process that will end the
years of confrontation and mistrust that has paralyzed forest management in the region.

As a result of these discussions, we have agreed to enter into a set of mutual
commitments, described in a letter of October 6, 1993, to your counsel from USDA,
Assistant Secretary of Natural Resources and Environment, Jim Lyons. As fully
described in that letter, we want to reiterate our opposition to any form of "sufficiency”
language. It is our intention to implement a scientifically sound and legally defensible
plan after the completion of the public review of the President’s proposal, and we will
oppose any legislative effort to modify existing injunctions or insulate the plan from the
requirements of existing law or judicial review, at least until a reviewing court has had an
opportunity to consider and resolve a challenge to the final plan.

We believe that these discussions constitute an important building block in
establishing a new foundation for forest management in the region, and we look forward
to working with you in the coming weeks on the commitments outlined in our agreement.

Sincerely,

The Honorable Mike Espy The Honorable Bruce Babbitt
Secret iculture Secretary of Interior
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October 6, 1993

for Natura) Resourses and Envirenment
U.8. Departmant of Agriculture
Washington, D.C. 20340

Re: 8A8. v, Lvong, No. C52-47% (w.p. Wash, )

Deaxr Jims

T™hio 16 & responac on behaif of the plalntiffs to your
letter of Ootober 6, 1993, Yegarding the 80ussions between tha
plaintiffs and the Forest service 4n the above case.

Your letter accurately sots forth the ‘tezms on which the
plaintifts will agree not to oppose a motion for the relsase of
o4 timber males from the terms of the pervanant injunetion in the
oase, and accurately describes our other understan ings.

A2 you know, plaintifey: parcioipation in ehis dgraement ip
in no Way an endorseisant of tion 9, or a vaiver of ttixzir tightp
t

8incerely,

é ﬁﬁomu Boolety m@m_r‘-w
ation oclety Washington ¥avivonmental Councly

ohucl_c ' oclety KAt YoRt iance
actle " Boolety PXThCOASE YONMABLA] CORERE
~ Readwaters on Nacural Rescurces touns

Portland m_ looIoEy Forast aonumﬂon Counoll —
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

' The Law Firm for the Environmental Movemen:
‘3..

Sunrise, Mo MeKinley Anse! Adams 203 Hoge Building, 705 Second Avenue, Seattle, WA 98104-1711 (206) 343-7340 FaX (206) 343-1526

NORTHWEST OFFICE

Victor M. Sher
Todd D. True

Staff Aromeys MEMORANDUM
Adam ). Berger

Projict Atierncy ' i

reject Atiornry TO: Jim Lyons, Will Stelle
Andy Stahl
Resource Analyst
Lisa H. Lange
Offict Manager

FROM: \LVic Sher

DATE : October 6, 1993

HOME OFRICK

Gan Francisco. Californi RE: Seattle Audubon Soc'v v, Lyons
an Franzisco, California

REGIONAL OFFICES

Denver, Colotado I have now received faxes of all the plaintiffs’
Honclul Hlawait signatures on their letter to Jim Lyons confirming the
e sians terms of Jim's letter to Todd and me. Copies of the
Tallshassee. Florida signature letters are enclosed. As we discussed,
Washington, 0.C. please fax me immediately the final executed letters

from Jim to Todd and me, and from Secretaries Espy and
Babbitt to Bonnie Phillips-Howard.

As we also discussed, the plaintiffs will hold off
on any public announcement or press release on thisg
agreement until noon, West coast time, tomorrow.

i'm glad we were able to make this work, and now
have it behind us. We all look forward to moving on to
building new approaches to managing our Northwest
public forests, and to improving the dialogue between
the government and citizens' organizations interested
in these issues. Thanks again for both of your
extensive personal efforts to make this agreement
happen. TIt's not an overstatement to say that without
your extraordinary patience and personal involvement,
the parties could not have struck this deal.

| @ Feinced on 100% recveled unbleached paoer. amaemhor nf Earth Chara
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October 6, 1993

Nr., James R, Lyons

Asnistant Sooretary of Agrioulture :

for Natural Resources and Environment

V.8, artment of Agricultuve '
Washingten, D.C, 30240

Roy GA8 v, Lvong, No. C92-479 (W.D. Wash.}
peax Jims

This is a yesponse on behalf of the slaintiffl to your
letter of Cotober €, 1993, regarding the discussions between the
plaintiffe and the Forest Sexvice in the above case.

Youy lettar AaOurauoI{ gete forth tha terms on which tha
plaintiffs will agree not to opposa a moticn for the relemse of
£4 ti{mbar #ales from the terma of the permanent injunction in the
case, and aceurately dsseribas our othey understandings.

As you know, plaintiffe! garticipatian in this agrasment 1a
{n no way an endorsement of ion 9, or a waiver ¢f thelr rights
or firm commitment to seek improvements over Qption 9 in the
#inal EIS and ROD in order to ansura that it cowplies fully with
the laws governing management of the national foZests.

8incerely,
he Wildecness sociecty Tans County Audubon Joclety
\ ' r ,

onal Audubon Eociaty Washington Buvironmental Council
YITohuck Auduben SOCLety KTamath Jorest ALliance ~
EeaEEIo Audubon EocIeEy Northooast ¥avirontental Gentey
Headwatezs Oregon Natural ¥edources Counoll
Yortland Audubon Boclety ' Foreat Conservatiocn Tounell
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October 6, 1993

'I
Mr. James R. Lyone
Asaistant Ssoratary of Agriculture
for Natural Regources and Snvironment
U.8. Department of Ag:ioulturo
Washington, D.C. 20340

Re: LAQ v, Lyona, No. (92-47% (W.D. Wagh.)

beax Jim:

This is & response on behalf of the plaintiffs to your
lettery of October 6, 1993, regarding tle discussions batween the
plaintiffs and the Forest Service in the above case,

Your lettay assurataly seta forth the 'rarmg on which the
plaintiffs will agres not to Oppose a motien far the relaase of
54 Cimber sales from the terms of the permanent iggunction in the
o4pe, and accurately dageribas our other understandings,

A» you know, plaintifra! partieipation in this agresment ig
in no way an endorsement of Option §, or & walver of theip rights
or firm gommitment to seak improvements over Qption 9 in the
final RIS and ROD in order te enaure that it gomplies fully with
the laws govarning management of the national forests,

Sincerely,

The WTIaornesn §ocIaty Fane asunty Audubon Eoc!ety
NatIonal XAadubon Bociety thg%%gton Ené%zongintui Gounciy

chuck Au n &delety Klamacth Forest AllTancs

aattle op/Soclety Northocast Environmental Canter
Headwataza Sregon Watural Hesourdes CSGRETL

!3?EI§EH'KEEESE§5§°013E§ Porast Consezvation Counsly
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October 6, 1983

Br. Jamad R. Lycns

Assistant Gecrotary of {oulturs
for Matural Repourdes and Envieenment
v.8. nn:gmnt of Agrioculture

Waahi en, D.C. 30240

. Ro: SAf v, Lyons, Wo., C2R-479 (N.D. Wagh,)
peax Jimi

“his ig a reeponse on behalf «f the plaintiffs to your
letter of Ootober 6, 1993, regarding the discussions belween the
pilaintiffs and the Foredt Sexvice in the above case.

Your letter Aauurn.t:.olg getg forth''tha terms on which tha
plaintiffes will agres not to OppROAS A motion for the releasec of
54 timber hales from the teyms of the permanent injunction in the
cage, and socurataly desoxibes our other understandings,

35 you know, plaintiffe! partioipation §n this agreamant 8
in gg way an endornsment of Opggon 9, or a walvay Of thelr rights
or firm cotiitment to seek improvements over gptign § im the
finn] DTS and ROD in order té ansura that it complies fully with
tho lavs governing managowment of the national foreste.

- 8ingerely,
e VT TIeaewd ZocIety e Sounty Ta2ubon BeoTaty
mmm e TRon TS orRrtaT sl
FIYahGck Auduben BooLeky ana Tad ance

% Vrogon NabweAl Vescuroes Counely

o A ocloty Foroet Conssrvation Counoll
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October 6, 1533

Nz, James R, Lyons ", ‘
Assistant Bagretary of Agr.{.dulbura
for Natural Resdurees an Envizonment
8. faent of Agrisulture
Washington, D.C, 20340

Re' BAS v, Lvons, No. Cp2-479 (W.D. Wash, )
Pear Jim:

Thia is & vesponse on behalf of thea glaintiffs te your
letter of Ootober 6, 1933, regarding the discussions between tha
plaintiffs and the Porast Service in the above case.

Your letter aaaurunalg sete forth tha'terms on whiah tha
plaintiffs will sgree not to opposs a motion for tha Melease of
B4 timbey kales from the terms of the permanent 1ngunction in tha
case, and aoourataly descyibas our othar understandingg.

AP you know, plaintiffa! Eartioipation in this agresment 4s
in no way an endorgsehent of Option 9, or a waiver of thalr rights
or fipm commitmant to seek improvements over Qption § in the
final BI9 and ROD {n order to ensure that it aébtplies fully with
the laws-goevarning management of the naticnal forestg.

8incerely,

The Wilderness &oclety Lane County Audubon Boclsty
FatTonal Xudibon Boclety ﬁhahiﬁkton"g;vironmenhaI"Eaunci1
. WWWW KIaHAtE ¥orest AIIIangs
mmf. o;t C0art EnviYoRmenEs ntar
Headvatecs wm
| ?3E33E“EEHEE?VQEIEE"EaﬁEEII-"'"—
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October 6, 1993

Mr. James R. Lyons
Assistant Secretary of Agrieulture
for Natural Resources an Environment
U.8. Department of Agrieculture
Washingten, D.C. 202¢0

Ra: 8AS v, Lyops, No..092-479 (W.D. Wash.)

Dear Jim:
This ie a response on behalf of the plaintiffy to your

letter of October 6, 1993, regarding the discussions between the

plaintiffs and the Forest Service in the above cage.

Your letter dccurately sets forth the terms on which the

plaintiffy will agres not to oppose a motion for the releage of
54 timber Bales from the terms of the permanent injunetion in the

case, and aocurately describes our other understandings.

A8 you know, plaintiffs: partieipation in this agreement
in no way an endorsement of Option §, or a waiver of their rl
or flxm commitment to geak improvemants over Option 9 in the

is

ghte -

final EI8 and ROD in order to ensure that it complies fully with

the laws governing management of the naticnal forests,

8incerely,

The Wilaérnesa'ﬁbciet?

NatIonal AuaubonISQcIety ' Washington Environmantal Councll

PITchGck Audubon Soclsty Klamath Forest Alllance
Seattle Audubon Soclety Northeoast Environmental Genter
Headwaters Oregon Natural Resourceg Councll

Portland Auduben Boclscy Forest Conservation Gouncli
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Cotober 6, 1953

Mr, James R, Lyoams

assistant Segretary of Agriculture
for Natural Resources and Envircnment
0.8, Departmant of Agriculturs
Washingten, D.C. 20240

Ret BAS v. Lvons, ¥o. C92-479 (W.D, Wash.)
Darr Jim; |

. Thim is a response on behalf of the plaintilfe to your
lettar of Octobar 6, 1993, regarding the discussions between the
plaintiffs and the Forest Service in tha above case.

Your lettey¥ sccurately satg forth the terms on whigh the
1pintiffs will agres not to oppose a motion for the ralease of
4 timber sales from the terms of the parmanent injunetion in the

cass, and acourately describas our other underatandings.

. As you kaow, plaintiffs' partioipation in this agxesment is
in no way an endorsemant of Option §, or a waiver of their rignts
or firm commitment to seek improvements over option § in the
Final EIS and ROD in evder to ensuze that it complies fully with

the laws goveriiing mansgement of the naticnal forestw,

singoerely.
Wie Wiideshass Soalety ane QOunty Auduben Jdoeisty
ations . n ¥ociaty
SHUSK on BOOLetY
Uazzifz'luduben oclety ﬂSfESE?;FE'!Evironmjnbaifﬂsﬁfii'
Headwaters ' 5?:?3%. Atural WeAcUroes Counc

Of a \}] n Soclecy Forasl.asnlurvnﬁion Touncid
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October 6, 1993

Nx¥. James R, Lyons

Assistant Bagretary of Agriculture
for Natural Resources and Environment
v.8. artment of Agriculture

Waeh en, D.C. 30240

Re: ESAS w. Lyons, Mo, €9a-479 (X.D. wash.)
pear Jim: |

whis i6 a response on behalf of the glaintifﬁa to your
jetter of october €, 1993, regardiag the 1scussions between the
plaintiffe and the Forest Sexvice in the above case. .

vour letter ascurately sete forth tha 'terms on which tha

plaintirfs will sgrae not to opposs a motion for the releage of
64 timber kales from the verms of the permanent injunction in the
ocape, and accurately desoxibas our othar understandings.

A you know, plaintiffs' participation in this agresment 1s
{n no way an endoreement of oOption 9, Or a waiver of thelr rights
or f£irm commitment to seek improvements over option § in the
#inel EIS and ROD in order to ansuxe that it complies fully with
the lawa governing managewent of the national forests.

8incerely,
The Wildezncss soclety Yine Gounty Audubon Soclety -
Fational Audubon goclaty #ashington Bnvironmental Council

PIlchuck Audubor Soelaty

KTamath vorest Alliance

/7
_ ','JZm-‘.. )

Sittle Audubon Booiety Torthossst Bnvironmental Cent
Headwatexs Oregon Natural Rescurces Bounoil

ortland Audubon ociety Forest Poneervation council
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October 6, 1998

Nz, James R, Lyonn
Resistant Beoretary of Agriculture
for Natural Regources an Environment

U.8. Department of Agriculture :
Waahingggn, D.¢, 20340 |
Re: SA8 ~, fvonm, No. €92-479 (W.D. Wash.)

bear Jim:

T™his ie & respunge on behalf of the glaintiffs te your
letter of October 6, 1933, regarding the dlacussions batween the
plaintiffe and the Forest Service in the above case.

Your letter accurately setg forth the ‘terms on which tha
glaintirta will agxee not to opposs a motion for the relaase of
4 timbar kales from the teyms of the permanent injunction in the
cage, &nd accurately describas our other understan ings,

As you know, plaintiffg! rticipation in this agreement s
in no way en endorsement of Option 9, or a waivar of thair rights
or firm commitment to geek improvements over Optlon 9 in the
£inal EI9 and ROD in order to mnsure that it cotplies fully with
the laws governing management of the national fozests.

8incerely,
The Wildeznesd Soclety Lane Counly Rudubon Boclety
National Andibon Eoclaty WashIngton Bnvironmental Souncil

FI1chdck Ruduben RGOIAEY KIamAtR Forest Alllance B
Eeatt{¢ Rodubsn Sooiety Northooast HaviZonmeBtal Centar
Headwaters regon Natural Resdurcesd Counoll

Fortland Audibon Beelety FOTrest Conservation Coundil
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| ' October 6, 1993

Mr, Jawmag R. Lyons

Asaigtant Searatary of Agriculture
for Natural Ressurdes mnd Bnvironment
U.8. Departmant of Agriculture
washington, D.C. 20340

Re: BAS v, Lyong, No, C932-47% (W.D. Wash.)

Desx Jime

This 10 » responss on behalf of the plaintiffs to your
letter of October €, 1993, regarding the discussions between the
plaintiffs and the Forest Service in the above case.

Your lettar acc¢urately sets forth the terms on which the
plaintiffs will agree not to oppose a motion for the releass of
54 timber ales from.the terms of the permanant injunction in the
case, and accurately describes our other understandings. :

Az you know, plaintiffa! parcioipation in this agreesment is
in no way an endorgsinant of option 9, or a waiver of their righte
or firm commitment to seek improvements over Qption 9 in the
final EIS and ROD in order to ensure that it compliaes fully with
the laws governing management of the national forests.

Sincerely,

The Wiiderneas Soclety Tana County Audubon Society
National Audubon Sodiety Washiﬂgton En;ironmgntal Eounéil
FlIchuck Audubon Boolety iIEmathFBfeaﬁﬁilinnae

Beattle .Audubon Gociety Ortheoast EnvironmentAl Center
Haadwaters . | | Oregén Natural Resources couneil

50&":1..3& Audubon §OGIIEY
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

The Law Firm for the Envirenmental Movement

o .
Sunrise, Mt, McKinley Ansel Adams 203 Hoge Building, 705 Secand Avenue, Seattle, WA 98104-1711 (206) 343-734¢ Fax (206) 34341526
NOR THWEST OITHCE
Victor M. Sher AX_TRANSMITTAL MEMO DATE: January 11, 1994
Todd D. True
Suaff Anorneys
Adam ). Bergtr
Pyt Averney TO: 111 stelle and Ellen Athas
Kristen L. Bayles®
Laura S, Ziemet R .
Asseeiaie Attorneys FROM: ' ll&ﬂh.ﬁ:
B e nd FROM FAX #: (206) 3431526
Lisa H. Lange . _ .
Qe Manggr DOCUMENTS: __Settlement-related letter
HamL QR # OF PAGES (including this cover memo): 7

San Prancisco, Calitornia
COMMENTS: #417
REGIONAL OFEICES
Bozernan, Mon.ana
Denver Colorado
Honolulu, Hawait
Junesu. Alaska
New Orleans. Lowsiana
Tullalieasee, Pleaids
Washington, D.C.

The inrormation contsined jin thig racsimile message is attorney
privileged and confidential information intended only for the uge
of the individual or entity named above. If the reader of this
message is not the intended recipient, or the employee or agcnt
responsible to deliver it to the intended recipient, you are
hereby notified that any dissemination, digeribution or copying of
this communication is strictly prohibited. If you have received
this communication in error, please immediately notify ug by
telephone, and return the original of this transmittal to us at
the above address via the U.S. Postal Service. Thank you.

* Admitred only in California
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Lisa F Lange
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Rozeman, Montana
Denver Colorade
Hormelalu, Haow.ail

Junea, Alaska

New Qrleans, Louvisiang
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SIERRA CLUB LEGAL
DEFENSE FUND, INC.

The Law Firm for the Environmental Movemen:

FOR SETTIEMENT PURPOSES ONLY

January 11, 1994

BY TELEFAX

Will Stelle

The White House

Office of Environmental Policy
FAX: (202) 456-2710

Ellen Athas

Department of Justice

FAX: (202) 272-6815
Re;

Seattle Audubon Soc'y v. Lyvons No. C4795-WD

(W.D.Wa.)

Dear Will and Ellen:

We write to address the ‘"aguatic re-screening"
portion of the October 6, 1993 agreement between the
parties to this case, which we discussed briefly last
night. First, thc Forest Scrvice's general commitments
on this point are memorialized in instructions from
Assistant Secretary of Agriculture for Natural
Resources and Envirconment James Lyons to Forest Service
Regions 5 and 6 dated November 2, 1993, and similar
instructions from the Regional Forester dated November
3, 1993. The form and contents of these intra-
departmental communications -- as well as the
commitment to provide and implement them -- were the
subjects of considerable negotiations between the
parties in the period leading up to the agreement.

Second, Assistant Secretary Lyons also will
address this issue in a letter to us this week. 1In
particular, his letter will list certain sales
identified by our clients that will be reviewed further
under gpecified protoacala.

[EOIVER DIV IS O ST U ] N

203 Hoge Building, 705 Second Avenue, Seardle, WA 98104-1711 (206) 343-7540 FAX (206) 343-1526
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January 11, 19%4
Page 2

Third, we understand there is a documentary file from each
Forest and the Regional Offices addressing these issues.
Finally, there were gseveral communications directly between the
plaintiff organizatione and the Forest Scrvicce regarding
documenting the agency's re-review of these sales.

Ag we told you, we are informed that plaintiff Forest
Conservation Council (FCC) believes the Forest Service failed to
live up to its obligations regarding protecting agquatic
resources. Before obtaining separate counsel, FCC asked us to
provide a letter outlining its concerns to Assistant Secretary
Lyons. A copy of FOC's letter, which was provided to Assistant
Secretary Lyons at our meeting in Seattle on January 4, 1894, is
attached. While we no longer represent FCC, we expect the
concerne expressed in its letter to feature prominenrtly in any
oppogition filed by FCC to the Fcorest Service's motion to Judge
Dwyer.

Sinc ly,
Vg €1E. Sher Ofd ‘D" True T —

417injl.1ltr
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NORTHWEST
REGIONAL
QFFICE

9 WLLY ST X
PORTLAND. DR 97241 1739
AN

FOREST CONSERVATION COUNCIL

SOUTHWEST REGIONAL OFFICE

419 E, PALACE AVENUE, SUITE #2
SANTA FR, NEW MEXICO £7501
(503) 986-8433

December 31, 1993

To: Plamtiffs in Seattle Audubon v, Lyons, Vic Sher, Todd Trus
From: John Talberth and Mark Lear

RE: Pogition an Government’s Motign to_Release Enjrined_Volume
Dear fellow Plaintiffs, Vic, and Todd;

For the past three months we have given the government every opportunity to
live up to the stipulation of the agreement we reached 10/6/93 regarding release of
enjained timber sale volume in exchange for an aggrasaiva affort to modify sold timber
sales to protect threatened aquatic resources. FCC has, to the best of our ahility,
monitored the Forest Service's efforts, and has writien two letiers so far expressing
our discontent with the process. We have freely shared our information with all of
you and with Deputy Secretary Lyons in an effort to increase pressure on the Porest
Service to comply with the written and expressed intent of the aquatic screcuing
process. The limits of our patience with this process has now beea exceeded.

By direction from our Board and members, FCC can no longer concur with a
position not to oppose a government motion to release enjoined timber sale volume.
We feel that more than adequate documentation has been assembled, both in writing,
and in results of meetings with Secretary Lyons and Forest Service officials to prove
the Forest Service’s inability and uawillingness to implement 2 consistent, aggressive,
and effective screening and modification process for sold timber sales to protact
aquatic resources threatened by outmodad prescriptions, In the three months that have
transpired since our agreement was signed, there has been little change on the ground
to protect aquatic resources in sold sales. What has changed has becn the widespread
loss of riparian habitat, water quality, and fisheries resulting from poorly planned,
ineffective standards and guidelines for harvest units and roads. The damage to these
resources is irreversible, as is the damage to our agreement,

Por some of you, the Forest Servics™s failure 10 successfully implement the
sold sales portion of the agreement is not important enough to change your position on
the government’s motion. However, for FCC, this was the one substantive thing we
had hoped to gain from the painfi! and highly controversial decision to release
emjoined volume. Tt was our expectation, in retrospect, a foolish one, that the relief
we would provide to mills and forest workess would be met by & good faith effort on
the part of industry and the Forest Service to find and correct the deficiencies in weak
to pon-existent aquatic resource protection mcasurcs on sold sales. In this way,

B
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despite the political backlash from our colleagues and the press, we would have mads
significant progress towards a political resolution of our struggle and gained a level of

protection for our forests and watershede that was, up to that point, unattainable, The
reality of our folly has now been fully realized.

Since there may be no consensus on opposition to the government's motioa,
FCC will seek alternative counsel to represent us in the event of & split. We have
contacted and will retain Peggy Hennessy of Resves, Kahn, and Eder for this purpose,
if necessary.

The details of ¥CC' position on the Forest Service's violation of the sold sales
provision of our agreement has been made known to all of you. However, we would
like to summarize our position here.

This point has adequately becn made in rwo previous lettery sent by FCC and
other plaiotiffs. Although many of you feel that the written record forces us to go
along with the Forest Service's weak and limited screening process initiated last
summer, it is fact that all of you and Deputy Secretery Lyons were not fully briefed on
this process prior to signing the agreement, and were all under the assumption that an
Option 9 based process was being used. In any contractual agreement, the oral
underatanding of the agreement's wording is at least, if not more important than the
words themaselves. In this case, our understanding, and, we believe the
Administration's, was that the terms “aquatic screens” and “consistency” referred w0 2
vastly different process than what has heen completed, in particular, a process that af
minimum was consistent with the scientific findings of the FEMAT report That the
Admirdstration was also expectant of a more substantive process was revealed by Mr.
Lyons' reuction to his first hard look at the scroens in the November meeting in
Seattle,

In signing the agreement neither FCC, nor any of you, were informed by the
Administration that the screening process mentioned in Mr. Lyon's directive was
inconsistent with Option Y, limited to only a few sales, and based upon the outdated
and ecologically indefensible standards and guidelines contained in Forest Plans. Had
this been revealed prior to October 6, we have no doubt that the deal would have bean
dead from the start.

At the time of our agroement, we were aware of a wide discrepancy between
application of the Forest Service's screens on individual forests. That discrepancy has
not been ironed out, Some forests, especially in Region 5, have screanad gales
throughout the forest. Some screened sales only within key watersheds and roadless
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areas. On some forests, cumulative effects were analyzed and addressed, on some
forests, cumulative effects were ignored, When the Regional Office conducted its
*validation® process for consistent use of the sereens, the Inwest common denominator
for both the universe of sales to screen and the quality of the screening process was
used. Forests that used a better screening process became the exception, not the rule.
As a result, the process neither identifisd nor addressed & wide range of potential
threats to water quality, large woody debris, water flow, and riparian habitat.

A number of forests and districts provided detailed forms for evaluation teams
10 complete. The forms required gathering of a wide range of infonmation including
team members’ mumes and sapextiss, cunent riparian values, aod summary of
decisions to modify or aot modify units, On the other hand, a significant number of
forests and districts provided almost no meaningful information crucial to an
evaluation of the cousistency and quality of their scroening efforts. On these forests,
there was no mention of names, experience, or local knowledge of the reviewing
teams, NO information on sales or units that were got modified, no description of
cxisting afuatic resources, and no discussion of cumulative effects.

The primary reason for the wide disparity in documentation bas been the
rejection of FEMAT or other objective, scientific screens for identifying conflicts with
aquatic resource protection. Because the Forest Service has not formally recognized
the validity of this science, each forest has developed its own process for determining
conflicts. In other words, it is a call mede on the ground by the forent's own
specialists, Not only has this resulted in 2 widespread disparity in what is or is not
determined to be a conflict, but it places 2 huge burden on plaimiff organiations and
gther observers to prove that aquatic resource damage will occur. That this disparate
process is problematic was confirmed by the Regional Office's only objective review
of the screening used for the Beaver Thin Timber Sale on the Umpqua Natiohal
Forest. The review team concluded that the screening process used here failed to
analyze cumulative cffects, failed to adequately document the acreening process, and
failed to resolve significant thrests to the aquatic resource.

Plaintiffs made it clear that the screening procoss for sold sales was to be
carried out promptly and with full use of the Forest Service's authority to suspend,
delay, or cancel contracts to prevent aquatic resource damage. Weelks passed without
even the initial sieps being taken. The directive issued by Jim Lyons did not go out
until November 3, The Forest Service has, to date, completed only one review by the
Regional Office, tha Beaver Thin sale, to determine whether or oot screens were
consisteatly applied. As mentioned above, the results of that review suggest that
serious probloma with the scroening proocss remain, problems that were first made
apparent to the Jim Lyons in letters sent by plaintiffs datad 10/28 and 11/14,
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Finally, there remains few documented instances of the Forest Service using its
authority to delay, suspend, or cancel timber sale contracts (o prevent adverse aquatic
jmpacts. Because of this reluctance, and due to a shrunken universe of sales that were
addressed, the screening process has resulted in litle change. To date, there have
been only 10 units dropped, 10 units modified, 32 buffers enlarged, one change in
logging systers, and no deleted roads.

Clearly, if the Forest Service had been serious about complying with the terms
of the agreement, a rigorous review similar to what was completed for the Beaver Thin
sale would have been completed sooner and in 2 comprehensive manner throughout the
wid sale universe, Following this review, efforts would have been made to identify
and correct problems with the screening process and its regional consistency,
incorporating recommendations such as those prepared for the Beaver Thin sale, The
revisod scresns would have then been applied consistently, region wide. to uncover
threats io aquatic resources. Temporary holds or suspensions on contracts would have
been implemented to prevent jrretrievable resource loss pending review, and
modification of standards and guidclines to all sold gales would have been completed
to meet the levels of resource protection recommended by the acientific community,
including the government's own professionals.

For these reasons, which will be discussed in more detail with you on our
upcoming conference call, we cannot condone a position to allow the government to
release the enjoined volume we identified in our agreement. Despits good faith afforts
by Deputy Secretary Lyons, the Forest Service will remain umable and unwilling to
complete an effective aquatic screvning process to bring sold timber sales up to current
scientific standanrds. Since this crucial stipulation of the 10/6 agreement remains
unfulfilled, and in consideration of the extensive resource damage that has already
occurred as a result of the Forest Service's delays, incompetence, and resistance to
change, we consider the agreement null and void, and urge you all to adopt a similar

position,
incerely,
ohn Talberth Mark Lear
Executive Director Northwest Conservation Coordinator
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DEPARTMENT OF AGRICULTURE
OFFICE OF THE SECRETARY
WASBHINGTON, D.C. 20280

February 3, 1994

Mr. Vic Sher

Mr. Todd True

Sierra Club Legal Defense Fund
203 Hoge Building

705 Second Avenue

Seattle, Washington 98104-1711

Dear Vic and Todd:

This letter will confirm the process for wrapping up the portion of the October agreement
between the Forest Service and plaintiffs that deals with protecting aquatic resources on certain
previously sold timber sales.

The previously sold sales identified by the plaintiffs you represent and listed on Exhibit
A to this Jetter will be reviewed, in accordance with procedures used for the Beaver Thin sale
on the Umpqua National Forest, by a Forest Service technical team led by Dr. Jim Sedell. In
accordance with my prior instructions of November 2, 1993 and similar instructions from the
Regional Forester of November 3, 1993, the review will assure that these sales have been
screened for aquatic impacts in a consistent fashion and in accordance with the aquatic screening
criteria applied to sold sales in key watersheds and roadless areas. As you know, these are the
criteria Dr. Sedell helped the agency develop last summer.

Any modifications to these sold sales recomamended by Forest Service staff or Dr.
Sedell’s team will be made before the sales proceed further. In addition, I assure you that, in
accordance with my prior directions and those of the Regional Forester, agency staff has full
authority to make all previously recommended moedifications to other sold sales that have been
screened for aquatic impacts. A list of the sold sales that have been screened is attached as
Exhibit B. Modifications recommended to any of these sales also will be made before the sales
proceed further. If necessary, the agency will suspend operations on these sales in order to
insure that all recommended modifications are in place before further logging occurs.

Based on your client’s previously stated agreement to the steps outlined above, the agency
will proceed shortly with a motion to Judge Dwyer to release from the SAS vs. Lyons injunction
the specific timber sales and sale units we identified in October. I understand, per our previous
agreement, and given the further actions agreed to by this letter, that your clients will not oppose
this motion.

Atiachment
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Sold Timber Sales for Further Review

Shasta-Trinity NF
8ix Rivers NF
Mendecino NP

Siskiyou NF

Unpcua NP

willamette NF

Mt Hood NF

Bear Mumbo
Raglan
Jenks

west Xnob
Father Oak

Abes Wren
Boze "
Four

Gage
Heidi

I-5

J.D.

Jack

Jade Camp
Red Lick
Siuya
Skip
Spike
Zanita

Lowell Mtn
High Rim
Cheat

Skip

Dead Flat
Pay Day
Tny Creek

Shriener
Bonanza

Nt 1L 9 A
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® CATEGORY 1:
Forest Sale Name
KLk CLEARVIEW
KLA CRAWFORD HELI SALV
KLA DisSCO
KLA MO BLOWCROSS SALYV
KLA SALMOH HELI
YEST KLA TDTALS: #-OF SALES:
HEW ANT SALVAGE
HEN JENKS
'EST HEN TOTALS: # OF SALES:
Hr BEAR HUMBO
SHi IRON MINE
$41 SHOW CAMP
TEST SKY - TOTALS: # OF SALES:
iR AHDY 'S PLANTAT {ON
SiR HAST INGS
3IR RAGLAN
Sk SECREY 75%
SIR sKuLL
SIR TINEY
SIR RAIL WHIN
SIR UPPER COOSE NRA
REST SIP  10TALS: # OF SALES:

g

- ———

SALE INSIDE KEY WATERSHEDS OR

—n

KEY

kO
NO

- ot e et A e e

YES
YES

NO
NO
YES
yo
NO
ND

NO

RDADL ESS
GROSS

voL HARV

MHAF ACRES
4.700 166
1.100 552
4.000 89
.142 6
2.800 327
12.742 140
1.360 587
4.403 72
5.783 659
2.500 210
.200 100
. 100 100
2,800 510
.070 28
r.580 206
4948 160
2.960 s7
6.900 298
.750 S4
. 020 Fd
12.260 285
35.486 1090

HARV
TYPE

cc
s
cc

UN
N

Xs¥
ST

cc

SV

cT
cc
cC
cc
Y
cY
cr
cc

SALV?

RD
MILES

[

0.000
0.000
0.000
0.000
0.000

0.000

0.000

0.000

0.000

"Y/Cd[‘jb

d LIGTHXH

200+
200+

80- 209
80-200
80-200

80-200
80-200
80-200
80-208
80-200
80-200
80-200

3
<
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CATEGORY 1:
——————
Forest Sale Name

104 RS TOTALS : # OF SALES:

——

-

KEY
H207 RDLS?

56.811

SALE INSIDE KEY WATERSHEDS OR RODADLESS

HARY
TYPE

SALY?

AGt

g
L)

T
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CATECORY 1:
— —
forest Sale Mame
DES CRANE - LEMISH LP SALV
DES MULUCK
DES PASS 'EM UP
DES WALLA BEAR
EST DES 7YOTALS: # DF SALES: 3
GIp BLUE 2
GIF BUGLE
GIP BUTTER BUTTE
GIP pRAW
Gip EDGE
———GIp FLAT
GIe T OIRISH
Gt JACKPOT
GIP KANGAROO
sir KIDD A
oIp XiD0 &8
GIp NOBLE
GIP HSH ELK 3
eIp HSH POLK M
Gip OUGKT
ClF AT
cle POLK 5
cip PUCET
GiP SUNGANCE
c1p THREE CREEKS
GiP TONGUE €
Gip TONGUE H
GIp UR3US
clp P
. GIP YELLOWJACKE?

SALE INSIDE KEY WATERSHEDS OR ROAOLESS

KEY

H207 ROLS?
FAE')
2 NO
2 NO
2 YES
NO  YES
—2 WO
1 HO
1 NO
2 W
1w
1 YES
1 YES
1 #o
NO  YES
MO YES
1 WO
i K0
1 Ha
1 w0
2 YES
1«0
1 W
1 vo
1 NO
HO  YES
NO YES
1 YES
LI+
2 YEs

GROSS

VoL

WeSF
3.330
1.410
1.350
B.BS0

14.940

8.367
1.4828
2.120
$.200
1.486
4.5C0
7.802

.557
1.900

.819
1.469
2.900
1.491
§.240
7.030
3.0
B.650
7.600
5.300

4.596
6.536
1.11
5.600
9.6%0

HARV
ACRES
59
327

663
1557

9
91
53

20
102

19

27
115
S0
40
395
228
.70
144
600

20
316
95

7
126
136

HARY

PE  SALV?

HFR
HSH
HCe
HSH

cc
ec
cc
ce
cC
ce
cc
SH
cc
et
(M 4
te
N
er

cc
cc
)
cc

ct
0}
cc
cc
cC

Y

0.000

1.000
3.400

200+

80-200
80-200
80-200

200+

80-200
80-200
80-200

<80
80-200
80-200
<80
200+
80-200
200+
80-200
80-200
200+

<8D
200+
80-200
200+

9004



Forest Sale Nane
IST GIP TOVALS: # OF SALES:
MBS BACON RIND
MBS BEAR 11
MBS BOYD CRLCEX
MBS CLEAR CREEK -
_. MBS DECEPT 0N
HBS DOE CREEX
MBS DONTBOR THIN
MBS ODUBOR THIM
Mes FISH STORY
Mes HUCK MTN BuTCUT 43
MES LITTLE VIOLA
MBS LORETTA
MES LOUISE
MES MEDIAN BUYBACK
MES HORTH HEYBROOK
HBs NORTHWEST HALLER
MBS OLD GRASE
HES SAWYER
nes SCRAPS
HES SROQUERA
HAS STALVART
¥as SUTATTLE TVD BUYBA
MBS SUNTOP WEST
EST MBS TOTALS: ¥ OF SALES:
KTH CLACKADEE SSF
niy CRANE
MTK CROWFOOT
KTH DAKTO

CATEGORY 1: @KEY WATERSHEDS OR ROADLESS

X

23

KEY

H207 RDLS?

x
(=]

SEB 355858888838 ¢%

=
(-3

. A b wh A et ol @ s mh e el s h ot ad A b b

o o A

x X = =z <
ao%o%o:

L]
1ES
NO

GROSS
VoL
L 113

104.768

2.320
2.300
.800
3.100
1.300
1.500
1.400
4,900
1.300
4.800
3.000
.400
.500
5.700
£.500
.600
2.400
1.200
3.900
700
2.500
1.800
"1.100

51.900
.03¢0

.24k
1.141

. 3.813

50
32
20
30
22
40
101
327
7
8¢

35
12
137
155
25
64
39
82
11
2
24
19

1443

15
29

.
HARY RD
TYPE  SALV? MILES
4.400
cc
[
cc
cc
cc .900
cc -
(9]
(9
[ -
cc
(¥ 0.000
T
cc .100
cc 0.000
cc 4.000
cc
(4o .200
cc
cC
c
cc .300
cC
cC
5.500
Y Y
TH
cc
[

200+
200+
200+
200+

" 200+

<B0
200+
200+
200+
80-200
200+
200+
<80
200+
80-200
200+
200+
200+
200+
200+
200+

80-200
200+
200+
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Forest . Sale Name
MTH DX SALVAGE
HIK FIRE SSF
MYH FOUND
MTH GATE
HTH GIHCHAM S5TS
MTH HUCKLEBERRY
MTH LOWER tOST/REOFFER
MTR PEBSLE
MTH RELIC oW
NTH SCHRE [ NER
MTH SUARP SSTS
¥TH TIGGER/TABBY
ST BW¥H  TOTALS: & OF SALES:
QA BLACKP INE
KA PANTHER
OKA THOMPSON
ST OKA  TOTALS: # OF SALES:
GLY A CRIND SALV
oLy AHL OVER
oLY CURMY
oLy DENNIE
oLy HOT BAD
oLY NOT TODAY RAY THIM
OLY__ SQUEEGEE
oLY WYROOCHE RESALE
oLy YOU WHO
€ST OLY TOTALS: # DF SALES:

SALE INSIDE KEY WATERSBEDS O ROADLESS

164

9

KEY

H20? RDLS?
1 NO
1 NO
2 MO -
2 NO
1 HO
1 NO
2 N
1 NO
2 .m0
1 YES
2 N
1. NO

' NO

1 NO
1 RO
2 NG

1 NO
Z NO

1 NO
2 NO
2 N

1 NO
1 N0
2 ND

1.720
2.249
4.214

272
7.270

25.675

2.215
4.589
666

7.470

160
7.800
715
3.418
1.653
510
2.911
4.612
1.775

23.554

382
149

05

1600

351
487
181

350
661
177
33

2

51
57
13

1726

HARY
TYPE

v
sV
R
TH
sv

cc
™
™
ot
cc
sV
cc

S
SH

xCY

cT
cT
c1
ce
cT
cc
SH
c

L1
MILES

.900
0.000
0.000
0.000

0.000

3.410

2.810

6.220

80-200
80-200
80-200

<80
<80
<80
<80
200+
<B4
200+
200+
200+
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CATEGORY 1:
Forest Sale Name
ROR BULLY
ROK IRON SPRING
ROR HINE
ROR SPRING BDARD
ROR TOTALS: # OF SALES: 4
SIS ALMUS _
SIS ~—-  BRIGGS RIDGE
sis CAT TRACK
Sis OANCING DOG SAL
SIS FALLEN HALL
$1s FAT KICKEY
Sis FATHER DAK
Sis FRENCE BOLAN TBY
€18 HOMESTEAD
SIS PUTTING
SIS RASPBERRY
Sis SLICK JOHN
S1S SOLDIER
518 SQUTH SWAMF
518 STARLIGHT
S:S TOASTBERRY
Sis TOP ROCK
SIS WEST COON BASIN
SIS WEST KNOB
Sis . WINRIVER

SIS TQTALS: W OF SALES: 20

Siy
siv
Siu

BEAMER 712
CRAZY 25
CRAZY POWDER

KEY

YES
ES

Ho
40
YES

......

1.670
2.780
2.180
2.570

$7.410

8.626

013
1.736

SALE INSIDE KEY WATERSHEDS OR ROADLESS

HARV
ACRES
54
205
97
81

37

10
43
173
12
61
18
205
110
59
10
2r
46
30
a1
15
m
43
209
68
160
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28
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TYPE
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e
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Y
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o
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Y
P
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200+ =
80-200 =
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(w31
<80 [pNe}
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200* . L }
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200+ <D
e
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Sy FORMADER 103
sty FORMRRER 717
A FRANKLSN RIDGE
sy HADSALL 79 B9
sy INDJAN HDOK

siv KELLER GRASS 719
1] LOMER SWEET
s U

SIv MARIA SKYLINE
SIy HORTH BALL

siu RANDALL SALADO
SIU SOUTH PAXTON
SV SULPHUR

s1U TRIN MAKN

StU UPPERTEN 002
$1u VHEELOCK 403

ST SIU  TOTALS: # OF SALES: 18

e ABES WREW

ump SEAVER TKIN

uMF 802E

UNP RUST SALYAGE
P CITRUS

uMp CCPELAND CONNECY
uNp -COPEUNAGEN

UNP COPPEL

uNpP £00LSGOLD

uMp FOUR

mp GAGE

uwp HEAVEN

LMp HE 101

UHp HONEYTREE —  _
uNP HOUSE SALVAGE

’_._._.—n-—-n_.—_-n—_o_n_o-‘

7 RD(LS?

YES

]
NO
NO
NG
NO
NO
NO
NO

YES

N
N3
N0

TES

YES
NO
MO
L)
NO
YES
HO

o

5.731

107.122

6.000
1.541
.79¢
063
10.400
10.500
1.187
.985
4.329
7.342
10.364
5.630
2.755
9.053
.610

HARY
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34
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“
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21
302
151
117
33
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13

1364

e
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240
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114
26
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255
348
158
s3I
184
2
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TYPE  SALV? MILES
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o
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cc .200
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1.260
cc 0.000
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e
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CATEGORY 1;
A
KEY

Forest Sale Name H207 RDLS?
uMp £-5 3 NG
UMP J.D. 1 NO
ump JACK 1 ND
umP JADE CAMP 1 No
ump HORTHSIDE T8 1 KD
UMp NUFF 1 NO
UMP PACKER HD YES
umMp PUDDIN ROCK NO  YES
UMP REOLICC - LI
UMP SIUYA 1 Ho
P SK1p 1 HO
urp SPIKE  __. — " 1 NG
4 WINDSCATY NO  YES
uNe ZANITA 1 NO
UMP  TOTALS: & OF SALES: 29

WEH CARION NO  YES
WEN FC SALVAGE 1 L
WEN HIGH CLOVER ] YES
WEH HIGH PILE 1 YES
WEN HIGH SPUD 1 YES
WEN KOONBEAM NO  XES
WEH POLE BUCK N0 YES
WEN RAINBOV 1 YES
WEN ROCK 1 (3]
WEN SKYDOC 1t 1 NO
WEN SHOKEY NC  YES
WEN T-28 SALVAGE SBA ] YES
weN TIROTHY 1 YES

REST WEN TOTALS: # OF SALES: 13

130.834

4.100
.243
3.100
2.850
1.420
4.600
080
8.992
&40
-660

6.740

495
3.200

36.920

SALE !NSIDE KEY UATERSHEDS OR ROADLESS

176

3193

101
24
44
80

285

27

347
40
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240
15
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RR3383R”3883828
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n - ©

SH
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€
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c

RD
MILES
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0.000
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0.009
0.000
0.000
0.000

.200
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1.600
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0.000
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200+
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200«
200+
80-200
80-200
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200+
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B0-200
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80-200
80-200
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Forest

ML
L
Wit
Hit
Wit
WL
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vit
wiL
Wl
Wil
Wil
L118
Wil
RiL
WiL
HIL
Wil
Wit
Wit
it
Hil
WiL
wiL
Wit
WL
HiL
L
it
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Wit
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vt

CATEGORY 17— SALE INSIDE KEY WATERSHEDS OR ROADLESS

BISON
BOULDERDASH
BRURO 90
BUFFALO WINWD
CELTIC SALY
CHEAT

COBBLE

DEAD FLAT
DOMACA FREEZEOUT
ELK MINK

FRENCH REMOVAL
GREEN THING
HAZEL NUT

H} LOWELL

HI RIM

JAMNER

LoK1t

LONG HORSE
LOWELL HOUNTAIN
LYNX 90
MACOUFF

HARION 90
MCCOY RESALE
NORTH HORSE

(s 3}

PARKS CAMP REMOVAL
PAYDAY

PIKE 2

-PINE 80G

POVMDER RECGEM 1
ROCK SALVAGE

KEY

N-‘NN-J-‘N'U—'N-—FN—I-J—!_&:—-.J-—I—IENJ!'\)—JNN—AN

- 2
(=3

YES

LY

NO
NO
YES
YES
o

© YES

NO

NO

YES
NO
NO

80
NO
YES
YES
N
NO

33356

Yes
YES

326

338

109
16

96
173
107

&0
157

55

61
120

a0
83
35

WARV RO
TYPE  SALV? MILES
sV Y

cc

o«

cc

cC

SH

 { .200

SH
=
cc
C
cc
€«
cc

<
cC -

282888

cc
SH

£

tc

UN

(<
ec Y

200+
200+

200+
80-200
80-200
200+
200+
80-200
80-200
200+
200+
200+
80-200
80-200
80-200
80-200
80-200
200+
200+
200+
200+
200+

_80-200

80-200
200+

Lo’}



el

—_—
KEY
Forest Sale Name HZD? RDLS?
Wit SANTIAM 90 z W
Wit SCAR BLDN SALVAGE | WO YES
WL SINGLE BLDN 11 2 w
Wit SINGLE BLON SALY. 1 HO  YES
Wit SINGLE CAMP 2 YES
viL SIXBERRY 2 X0
Wi SKEP 1 YES
Wit SOUR JOE 2 wo
wiL SQUEE2€ 1 W
Wit SUNTU NO  YES
Wik TROR 2 1 HO
s oYL TINY CREEK 2 ¥

e S TLMHEL 90 2 o

WL ¢ L THISTY 1w
wip L owsc 1 o

. YL g WHITE DELL 1 e

<ot NIZARD 2 ves

i s

EST Wil TOTALS: # OF SALES: 50
wiK ROCK 2 W
wiW ROCKY PT2 2 w0
VIN scout 2 ¥Es

€4T ulN  TOTALS: 4 OF SALES: 3

iION  R6 TOTALS . & OF SALES: 217

CATEGORY 1: SALE INSIDE KEY WATERSHEDS OR ROADLESS

5.781

ey 626

2.147
6.030
5.349
3.182

152.251
3.489
2.830
2,505

8.804

729387

359

n
96

43
58
45
39

&9

116

97
7

59
39565
213
460

179

852

24505

“HARY

1YPE

SH

cT
UN
cc
cc
cc
cc
cc

cc

cc
cc

et

cc
(o
cc
cc

cy
ct
c1

SALV?

4]
MILES

.400

2.900

4.200

31.680

......

200+
200+
200+
80-200
80-200
200+

200+
80-200

—3
Lo
oy
s
[P
T
[}

"3
L}

at



?bLP-H

ST

Forest Sale Name

KLA B/T HEL] FIRE SALV

KLA BEAN'S CAMP SALV

kit CHINA Y& -—

KLA CRACKLE

KLA OUMP 11

ELA FIRST CuLL

KLA HELLS

KLA HERC ——
KLA MCADAMS MELI INS '
KLA RUSBY 15%

KLA sLiD _
KLA TIGER T

KLA TYPHOON CHIP

KLA WOOVEK

¥LA  TOTALS: ¥ OF SALES: 14

MEN 3sCL &4

MEN HIGH GLADE

MEH KERN PT

MEN TOTALS: 4 OF SALES: 3

SHY ALDER HEL!

SAT BLUE DIVIDE

SHY DUBAD} TCH

SHY HAMBONE 11

SHT HULE

SHT SANDY

SHT STILL

SHY STOMEY

SHT st

CAYEGORY 1: SALE OUTSIDE KEY WATERSHEDS AND ROADLESS

e

KEY

H20? ROLS? MHEF

NO
NO

NO
HO

HO
NO
HC
NO

NO

RO

. ND

N2

EE3

N0

E55E83538

HO

N7
.259
.890

1.613

4.900
.200
2.000
8.700
1.500
.00
5.000
-160
2.500

HARY
ACRES
T4
10
451
326
140
10
163
174
07
312
36
45
830
159

16
126

140

1260
150
140
800
150
300
£50

15
150

NARV
TYPE

ZIER3E8

[
cT

sV
cc
cr

cY
a
sV
o

SALV?

RD
MILES

0.000

200+

200+

&0-200
890-200
80-200
80-200
80-200
<80

80-200
B0-200
88-200

—

R el



170494 0T:23%  FROM USEA/NRE 2027277173 10 94882710 015

DEPARTMENT OF AGRICULTURE
OFFICE OF THE SECRETARY
WASHINGTON, D.C. 20280

February 3, 1994

BRIEFING MEMORANDUM FOR RON BLACKLEY, CHIEF OF STAFF

FROM: adela Backiel, Deputy Assistant Secretary
Natural Resocurces and the Environment

SUBJECT: Alaska Long Term Contracts

Background

In the 1950's the United States, to develop the timber resource
and provide jobs in Alaska, entered into two 50-year timber sale
contracts, one in the northern part of Southeast Alaska with
Alaska Pulp Company ("APC") and one in the southern part of
Southeast Alaska with Ketchikan Pulp Company ("KpPC"). The
government committed to supply timber in return for the capital
investment and operation of a pulp mill. Because of the
relatively low gquality of timber in Alaska, a pulp mill is
essential to the utilization of material even though there is
also sawtimber quality timber involved. The current contract
expiration date for APC is 2011 and for KPC is 2004. To date the
government has met the volume commitments under these contracts.

In 1990, Congress passed the Tongass Timber Reform Act ("TTRA")
which directly addressed these contracts. Debate at that time
included the issue of whether Congress should cancel these
contracts because of the impacts on the environment due to the
harvesting levels provided in the contract. Rather than risking
a legislative taking invelving hundreds of millions of dollars by
cancelling the contracts, Congress chose to direct modifications
to these contracts requiring a more environmentally sensitive
harvesting of timber. :

The General Accounting Office is auditing the Forest Service
implementation of TTRA for Congressman Miller and to my knowledge
has not discovered any major problems.

Both APC and KPC have challenged the implementation of the TTRA.
KPC has filed a contract claim for $203 million and APC is
pursuing the matter in the Alaska district court. In addition,
there are several outstanding lawsuits and administrative appeals
against the United States by environmental groups inveolving areas
planned for harvesting under these contracts.
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BRIEFING MEMORANDUM FOR RON BLACKLEY, CHIEF OF STAFF 2

Current Contract Issues

orn June 30, 1993, APC announced an indefinite shutdown of their
pulp mill in Sitka, Alaska, effective September 30, 1993.
Approximately 400 employees were terminated. APC's sawmill in
Wrangell, Alaska continues to operate and it is our understanding
that APC's pulp logs are being bought by KPC.

On September 24, 1993, the Contracting Officer for both of the
long-term contracts (Regional Forester Mike Barton) issued a
letter requesting to know APC's plans and notifying APC that its
indefinite suspension of operations would be viewed as a breach
of contract. While the contract does not contain express terms
stating that [requiring] operation of the pulp mill is required,
it is the view of the Office of the General Counsel, USDA, and of
the Civil Division, Department of Justice that the history and
contractual language will support the position that operation of
a pulp mill is required.

To date, APC has not provided any detailed, specific proposal to
resume operation of a pulp mill. Cn October 21 and 22, 1993, APC
responded to the Contracting Officer that it believed the
contract only required construction and not operation of a pulp
mill, that APC could not commit to continued operation of the
existing or a replacement pulping facility without contract
changes, concessions by the government and increased timber
volume assurances.

At the request of Senator Stevens, Assistant Secretary Lyons met
with APC on January 3 and heard only general information on their
plans such as tentative consideration of a possible medium
density fibreboard ("MDF") planrt as a substitute for the existing
dissolving pulp facility. The world dissolving pulp market is
very low. We have also received two letters indicating APC was
continuing to look into a MDF facility.

On January 13, 1994, the Contracting Officer sent a letter to APC
indicating that no information has been submitted indicating that
rhe breach will be remedied in a timely manner, stating that the
government bargained for year round operation of a pulp facility
that would provide employment, economic develcpment and wood
utilization and provides 3C days to cure the breach or "show
cause" why the contract should not be terminated.

The Contracting Officer received a response from APC on Fekruary
1, 1994 and is in the process of reviewing that submission. APC
requests an additiconal =zix months while it explores the
feasibility of a medium density fibreboard plant.



AA_Rg 6 7
f2-04-84 0728
L

PEFROM USDANRE 2027077073 7O 94562710

7
5]

—

t
L}

BRIEFING MEMORANDUM FOR RON BLACKLEY, CHIEF OF STAFF 3

Since this is a contract under the Contract Disputes Act, the
Contracting Officer must administer the contract and issue
appropriate decisions in consultation with appropriate superiors.
The Contract Disputes Act establishes specific procedural
requirements for dealing with any disputes under the contract.
Thus, I am following this procedural framework and have forwarded
information I have received to Contracting CGfficer Barton and
have advised APC and Senators Stevens and Murkowski that the
proper forum for subnmitting information concerning the company's
plans following their mill closure is before the Contracting
Officer.

Employment considerations have historically been and continue to
be a majior consideraticn. We are exploring possible alternatives
to address these concerns. If the contract is terminated, the
sawmill at Wrangell may also close involving approximately 230
workers at the sawmill. The environmental concerns are with the
existing high volume contract requirements and not with exclusion
of all timber industry jobs.

Since essentially all of the environmental laws and current
issues developed since these contracts were signed, we are in a
very difficult balancing act.

Public Interest

Senators Stevens and Murkowski and Congressman Young of Alaska
obvicusly have a keen personal interest in these issues.
Governor Hickel has similar interest. Likewise, Congressman
Miller and the environmental communities are monitoring and have
great interest. The Alaska long term contracts are the subject
of a national following.

summary
We are working through the contract process in dealing with APC's
decision to close its pulp mill in Sitka, Alaska and will need to

evaluate all information before the Contracting Officer responds
in the near future to APC's latest submission.

cc: Kim Schnoor



