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MEMORANDUM

: Mark Rey
FROM: Steve Quarles 5%
: THE PROSPECTIVE ESA § 4(d) SPECIAL RULE ON

THE NORTHERN SPOTTED OWL

On August 12, representatives of companies owning private
timberlands in the Pacific Northwest and their associations met
with Administration officials to discuss the forthcoming special
rule on the northern spotted owl under section 4(d) of the
Endangered Species Act of 1973 ("ESA"). The discussions during
that meeting were beneficial in allowing us to understand better
the Administration’s intentions and approach concerning this
prospective regulation ("4(d) rule" or "special rule").

Since the forest industry had advocated an ESA § 4(d)
rulemaking to be conducted in conjunction with the President’s
post-Summit decisionmaking concerning management of the region’s
federal lands, our initial reaction to the announced intention to
proceed with such a rulemaking was favorable. However, what we
learned at the August 12 meeting was highly disturbing. If our
understanding of the Administration’s approach in this rulemaking
is correct, the industry and other non-federal landowners likely
will have no choice but to oppose vigorously the 4(d) rule. This
outcome, however, is not necessary and can be readily avoided.
Properly structured, the 4(d) rulemaking still can be beneficial
to all concerned.
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I set forth below (i) what I believe we were told about the
4(d) rule by the Administration officials, and (ii) the problems
raised by these disclosures, together with recommendations to
remedy these problems.

We heard the following:

(1) The 4(d) rule will impose the burden of conserving
(i.e., recovering) the northern spotted owl on private lands
(indeed, all non-federal lands including State lands). For each
province, a determination will be made whether Option 9 alone, or
in combination with constraints placed on private landowners under
State Forest Practices Acts, is sufficient to provide for the
owl’s conservation. If it is not, then the 4(d) rule will place
restrictions on private and other non-federal lands in that
province sufficient to meet the conservation goal. A "local
option" provision in the rule would permit a landowner to submit
for approval of the Fish and Wildlife Service ("FWS") a plan which
differs from the province-specific restrictions. Further, we are
informed by third parties that the text of the preamble to an
early draft of the 4(d) rule makes explicit this approach of
imposing a conservation standard on non-federal lands and refers
continuously to the conservation objective of the rule. Finally,
one justification for placing a conservation obligation on non-
federal landowners may be the assertion that the Forest Ecosystem
Management Team ("FEMAT") report and, therefore, Option 9 are not
sufficient to provide for the owl’s conservation under ESA -- that
(i) they are intended only to ensure viability of the owl under
36 C.F.R. § 219.19 for national forest lands and the FEMAT team’s
mission statement for Bureau of Land Management lands; and
(ii) "viability" is regarded as a lesser standard than
"conservation."

(2) The 4(d) rule will have binding effect. That is,
failure of private landowners or the States to abide by the rule
will be deemed to be a violation of the ESA (in contrast to a rule
that informs affected persons that any deviance from its
prescribed standards will be investigated for possible ESA
violations). The rule will set territorial and other constraints
on timber harvesting without any requirement that, to constitute a
violation, such constraints must be accompanied by actual injury
or death (harm), likelihood of injury resulting from intentional
annoyance (harass), physical capture, or the other elements of the
ESA’s "take" prohibition. 16 U.S.C. §§ 1532(19), 1538(a)(1)(B),
50 C.F.R. § 17.3.

(3) The 4(d) rule will provide substantial relief from
"existing" ESA constraints on private and non-federal lands. This
assumes that private lands are somehow governed now by obligations
not only to avoid "take" by adhering to the so-called "circles" in
the Northern Spotted Owl Guidelines, but also to provide dispersal
habitat on private lands. Apparently, the team drafting the
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special rule somehow seems to think that the following are
applicable to private lands today: the Northern Spotted Owl
Guidelines were formally rescinded by the Department of the
Interior ("Interior") in response to litigation; the Interior
Assistant Secretary’s memorandum which proposed only to
concentrate enforcement investigations in 500-acre circles; the
Interagency Scientific Committee ("ISC") report, Gang of Four
report, or Scientific Advisory Team ("SAT") report even though all
of them apply only to federal lands; or the draft recovery plan
which has never been finalized.

(4) The Environmental Impact Statement ("EIS") on Option 9
and the other alternatives for management of the federal lands
will not consider the prospective 4(d) rule or the measure of
protection it will afford to the northern spotted owl. Therefore,
the EIS’s alternatives will be required to shoulder for the
federal lands the entire owl protection burden.

(5) Any non-federal land which requires access across
federal lands will still be subject to consultation under ESA
§ 7(a)(2). This destroys much of whatever utility the 4(d) rule
might otherwise have for the non-federal landowner since the
access grant will have to proceed through the multi-year process
of National Environmental Policy Act ("NEPA") review and ESA
consultation and will be subjected to reasonable and prudent
measures (in case of a no-jeopardy opinion) or reasonable and
prudent alternatives (in case of a jeopardy opinion) in lieu of or
in addition to any constraints imposed by the 4(d) rule.

(6) The 4(d) rule has not yet incorporated any detail
regarding existing State Forest Practices Acts’ regulations
designed to protect the northern spotted owl and how these State
programs would fit with the "local option" approach. This leaves
considerable uncertainty regarding how the local option provision
will work in practice. It also reflects an apparent lack of
understanding by the FWS of what is actually occurring on the
ground to protect the owl on non-federal lands. This could lead
to needless additional federal regulations.

We believe points (3), (4), (5), and (6) are misguided,
substantially reducing any utility the 4(d) rule may have. More
fundamentally, if we are correct in our understanding of points
(1) and (2), we believe the intended 4(d) rule to be ultra vires
and, thus, unlawful.

Below, we explain the problems we perceive with these points
and suggest remedies to those problems.
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I. FWS Has ESA § 4(d) Authority To Allow Takings Which Do Not
Advance "Conservation," And Should Exercise That Authority
Here

The first problem is that the prospective special rule
appears to be too timid a use of FWS’s broad authority under ESA
§ 4(d) to allow actions with respect to a threatened species that
would be considered to be takings if applied to an endangered
species. This timid approach is contrary to the Administration’s
and Secretary Babbitt’s announced intention to use aggressively
the flexible authority available in the ESA to minimize untoward
economic and social effects.

The FWS’s approach will lead to a 4(d) rule which would bar
many timber harvesting actions that are not automatically takings
under ESA § 9(a)(1)(B) or the 50 C.F.R. § 17.3 regulation defining
"harm." This approach seems to be based on the assumption that
the FWS has only limited authority under ESA § 4(d) -- that any
special rule must advance the owl’s "conservation" which is
defined in the ESA § 3(3) in a manner that equates the term with
the species’ full recovery and delisting. 16 U.S.C. § 1532(3).

This assumption is contrary to the Government’s litigating
position, contrary to the most persuasive case law, contrary to
ESA legislative history, and eliminates the ability to use ESA
§ 4(d) rules flexibly to accord a measure of relief to affected
persons, as most recently contemplated by Interior in the proposed
4(d) rule for the California coastal gnatcatcher. 58 Fed. Regq.
16758-59 (March 30, 1993).

It is true that one Circuit Court and one district court have
narrowly construed ESA § 4(d) as allowing only regulations which
advance "conservation." See Sierra Club v. Clark, 755 F.2d 608
(8th Cir. 1985) (setting aside a rule permitting some trapping of
wolves); Fund for Animals, Inc. v. Turner, 1991 WL 206232 (D.D.C.
Sept. 27, 1991) (preliminary injunction against regulation
allowing some hunting of grizzly bears). These cases have noted
that ESA § 4(d)’'s first sentence mentions "conservation."l They

1/ The operative text of ESA § 4(d) is:

Whenever any species is listed as a threatened
species..., the Secretary shall issue such regulations
as he deems necessary and advisable to provide for the
conservation of such species. The Secretary may by
regulation prohibit with respect to any threatened
species any act prohibited under section 1538(a)(1) [ESA
§ 9(a)(l)] [such as prohibiting takings]...with respect
to endangered species....

16 U.S.C. § 1533(d) (emphasis added).
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conclude the ESA definition of "conservation" (16 U.S.C.

§ 1531(3)) means that only "in the extraordinary case where
population pressures within a given ecosystem cannot otherwise be
relieved, may...regulated taking" be allowed. This view severely
limits the FWS’s ability to allow some takings and to use ESA

§ 4(d) rules to provide relief in the case of certain threatened
species from the stringent take prohibitions the ESA automatically
applies to endangered species.

However, the FWS has never acquiesced in this restrictive
interpretation. It has consistently argued that it has broad
authority under ESA § 4(d). This position is fully supported by
legislative history and two recent decisions in two federal
Circuit Courts, and seemingly is acknowledged even by the leading
environmental scholar on the statute.

The legislative history on ESA § 4(d) emphatically stresses
the FWS'’s great discretion:

Once an animal is on the threatened list, the Secretary
has almost an infinite number of options available to
him. He may, for example, permit taking, but not
importation of such species, or he may choose to forbid
both taking and importation but allow the transportation
of such species.

H.R. Rep. No. 412, 93d Cong., 1lst Sess. 12 (1973) (emphasis
added).

Among other protective measures available, he may make
any or all of the acts and conduct defined as

"prohibited acts"...as to "endangered species" also
prohibited actions as to the particular threatened
species.

S. Rep. No. 307, 93d Cong., 1st Sess. 8 (1973) (emphasis added).

This broad flexibility for ESA § 4(d) rules was affirmed by
the U.S. Court of Appeals for the D.C. Circuit just last month.
In Sweet Home Chapter of Communities for a Great Oregon v.
Babbitt, No. 92-5255, 1993 WL 270509 (D.C. Cir. July 23, 1993)
("Sweet Home I") a unanimous panel adopted the Government'’s
position that: (1) it is reasonable for the FWS to interpret the
two sentences in ESA § 4(d) as containing separate grants of
reqgulatory authority; and (2) regulations regarding takings of
threatened species are subject only to the second sentence:

As appellees argue, however, there is a reasonable
reading of § 1533(d) [ESA § 4(d)] that would not require
the FWS to issue formal "necessary and advisable"
findings when extending the prohibitions to threatened
species. According to this interpretation, the two
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sentences of § 1533(d) [ESA § 4(d)] represent separate
grants of authority. The second sentence gives the FWS
discretion to apply any or all of the § 1538(a)(1) [ESA

§ 9(a)(1)] prohibitions to threatened species without
obligating it to support such actions with findings of

necessity [or advancing "conservation," since it too is
only found in the first sentence]. Only the first
sentence of § 1533(d) [ESA § 4(d)] contains the
"necessary and advisable" language and mandates formal
individualized findings. This sentence requires the FWS
to issue whatever other requlations are "necessary and
advisable," including regulations that impose protection
measures beyond those contained in § 1538(a)(1) [ESA

§ 9(a)(1)].

Sweet Home I slip op. at 13-14 (emphasis added).

Under the Sweet Home I interpretation, a regulation which
allows (or prohibits) with respect to a threatened species actions
which would constitute takings as applied to an endangered species
under ESA § 9(a)(1l) is subject only to ESA § 4(d)’s second
sentence -- and not to the first sentence -- because it would not
go "beyond" the ESA § 9(a)(1l)(B) taking prohibition.

Consequently, such a regulation does not have to advance
"conservation," which is mentioned only in the first sentence.

As a result, the FWS has the ability to adopt a special rule
which does not make every taking of a spotted owl unlawful,
regardless of whether the special rule assists in owl
"conservation." The Sweet Home I interpretation is consistent
with the House Report’s description that the FWS has "an infinite
number of options available" on the regqulatory constraints
applicable to a threatened species, and, among such options, the
FWS "may...permit taking" of such a species.

A second Court of Appeals -- the 5th Circuit -- was even more
explicit in sustaining a special rule under ESA § 4(d) that
allowed takings and was not purported to advance "conservation" in
State of Louisiana ex rel. Guste v. Verity, 853 F.2d 322 (5th Cir.
1988) (affirming the National Marine Fisheries Service’s rule
permitting some takings of threatened turtles if shrimpers use a
prescribed technology -- turtle excluder devices).

The Court held that the ESA § 4(d) regulation in question did
not have to advance "conservation." It seemingly reasoned that
the two sentences in ESA § 4(d)2 contain two separate grants of
regulatory authority, and regulations designed to reduce takings
can be issued under the discretionary "may" authority in the
second sentence:

2/ See n.1 for the text of ESA § 4(d).
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In addition to this mandatory duty [to issue
"conservation" requlation], the ESA also provides the
Secretary discretionary authority to prohibit by
regulation the taking of any threatened species of fish
and wildlife. 16 U.S.C. §§ 1533(d), 1538(a)(l) [ESA
§§ 4(d), 9(a)(1l)]. This regulatory authority
supplements the statutory prohibition against the taking
of endangered species, see 16 U.S.C. § 1538(a)(1) [ESA
§ 9(a)(1)], the enforcement of which is not conditioned
upon any showing that the prohibition will itself
operate to restore the species to a level considered
unendangered [i.e., not limited to regulations advancing
"conservation"]....

In sum, therefore, regulations aimed at preventing
the taking of a protected species cannot be invalidated
on the ground that the record fails to demonstrate that
the regulatory effort will enhance the species’ chance
of survival.... Rather, the record need only show that
such regulations do in fact prevent prohibited takings
of protected species. Here, the record developed by the
Secretary amply satisfied this burden.

Verity, 853 F.2d4 at 333.

Mr. Michael J. Bean of the World Wildlife Fund also seems to
accept this interpretation, although noting some uncertainty on
the issue. 1In "Reconciling Conflicts Under The Endangered Species
Act: The Habitat Conservation Planning Experience" he and his
co-authors state:

"[I]t would appear that FWS could authorize some or all
incidental taking of threatened species by regulation."
Id. at 44.

In sum, the FWS'’s current approach for a spotted owl special
rule may be based on the incorrect legal assumption that a 4(d)
rule must advance "conservation." Alternatively, the approach is
a timid exercise of broader ESA § 4(d) authority. 1In either case,
the result would not relieve, indeed would impose new regulatory
standards that will continue, the bureaucratic gridlock facing the
forest industry and other non-federal landowners in the Pacific
Northwest.

Recommendation: We should urge this Administration to adhere
to the commitment of Interior Secretary Babbitt to seek innovative
solutions under the ESA. One such solution is to actually employ
ESA § 4(d) as a relief mechanism for non-federal landowners --
relief that is particularly appropriate here where all previous
reports and plans provide for full "conservation" or recovery of
the species on federal lands only. For example, the 4(d) rule
could state that timber harvesting conducted in compliance with
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prescribed standards would not be considered to be an ESA taking,
regardless of whether any injury occurs to an owl. This would
create a desirable "bright line" test on precisely which timber
harvesting activities are and are not lawful for ESA purposes.

II. The Proposal Would Unlawfully Create "Conservation" Duties
For Private Landowners And Other Non-Federal Parties

Under ESA §§ 9(a)(1l)(B) and 4(d) private landowners must
avoid taking listed species. Private landowners, however, have no
duty to manage their lands to assist in the "conservation" or
recovery of listed species, as the text of the ESA and the United
States’ solemn position in court make clear. Consequently, the
Administration’s apparent intent to impose spotted owl
conservation duties on non-federal landowners through a special
rule under ESA § 4(d) is unlawful.

While the FWS has ESA § 4(d) authority to allow some actions
that would otherwise be takings, other ESA provisions place limits
on the FWS’s ability to use special rules to advance
"conservation." Foremost among those ESA limitations is the lack
of authority to compel private and other non-federal landowners to
manage their lands to assist in the "conservation" of listed
species. As previously noted, we understand that the prospective
rule would violate this limitation by directing private landowners
to forego productive land uses in order to promote owl
conservation. The ESA simply does not provide to the FWS such a
broad license to establish a federal regulatory program, with
severe penalties, to govern private land uses.

Under the ESA’s statutory scheme, while federal agencies have
some "conservation" duties, private landowners do not. Consistent
with the federal lead structure of the statute, ESA § 2(b)
declares "the policy of Congress that all Federal departments and
agencies shall seek to conserve" listed species. 16 U.S.C.

§ 1531(c)(1l) (emphasis added). This limited federal duty to
conserve is then carried out in two other ESA provisions. ESA

§ 7(a)(1l) requires each federal agency to implement some "programs
for the coyservation of endangered species and threatened
species."3/ ESA § 4(f) also embodies the limited federal duty to

3/° 16 u.s.c. § 1536(a)(1). It is improper to read ESA § 7(a)(l)

as creating such an all-encompassing federal duty to
structure all federal actions to conserve, as the House
Committee with ESA jurisdiction stated in rulemaking comments
and as the FWS has agreed. §See 51 Fed. Reg. 19954-55 (June
3, 1986). Instead, ESA § 7(a)(l) at most requires that a
federal agency undertake some program to assist in
conservation -- it can take other actions under ESA § 7(a)(2)
(continued on next page)
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conserve by requiring that the Secretary of the Interior prepare
recovery plans for listed species.

Significantly, there is no mention of "conservation" in the
ESA § 9 taking concepts, or in the regulations defining "harm" and
"harass." This omission was intentional. The ESA creates
conservation duties only for federal agencies. ESA provisions
which apply to private persons and private lands as well as to
federal agencies do not and cannot include any duty to assist in
conservation or recovery.

The FWS has so interpreted the ESA and its own regulations in
an amicus brief the United States filed with the Ninth Circuit in
Palila v. Hawaii Department of Land and Natural Resources, 852
F.2d 1106 (9th Cir. 1988) ("Palila IT"). The United States

(continued from previous page)
(16 U.S.C. § 1536(a)(2)) which avoid jeopardy but which do
not advance conservation. Id. Only ESA § 7(a)(2) applies to
all federal actions and sets the more limited federal duty to
not "jeopardize the continued existence of listed species."
4/ 16 U.S.C. § 1533(f). The recovery plan serves principally as
a guidance document since non-Interior agencies and perhaps
even Interior agencies have no duty to implement all aspects
of a recovery plan. 16 U.S.C. § 1533(f)(1); see National
Wildlife Federation v. National Park Service, 669 F. Supp.
384, 388 (D. Wyo. 1987).

5/ The United States’ brief in the Palila IT case explained

why neither the ESA nor the implementing "harm" regulation
permit using the ESA § 9 "take" prohibition to advance
"conservation" or recovery objectives:

Imposing a duty under Section 9 to avoid habitat
modifications that merely prevent or delay the recovery
[i.e., conservation] of an endangered species is not
consistent with the overall structure of the Act.
Without the significant qualification found in the
Secretary’s definition [of "harm"] (that habitat
degradation must result in injury to the species),
persons subject to Section 9 would be required to manage
their property in a manner so as to promote the recovery
of a listed species.

The statute, however, creates such responsibility
with respect to the activities and programs of the
agencies of the federal government, and not other owners
and managers of property, such as private entities or
the states. [The brief then recites the federal duties
to conserve in ESA §§ 2(c)(1l) and 1536(a)(1l), and the

(continued on next page)
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filed this amicus brief to explain why the Palila II district
court’s view (in a private citizen suit not involving the FWS)
that an injury to the future recovery rate (i.e., conservation) of
a listed species constituted "harm" and, therefore, violated the
ESA taking prohibition.

The Ninth Circuit recognized that it must defer to the FWS'’s
interpretation in the Palila II appeal: "We inquire whether the
district court’s interpretation is consistent with the Secretary’s

(continued from previous page)
ESA § 3(3) definition of "conserve."] There is no
reference to this term, however, in Section 9, which
sets out the prohibitions, including the ban on takings,
applicable to the conduct of all persons subject to the
jurisdiction of the United States.... This omission is
a strong indication that Congress did not intend,
through the provision of Section 9, to impose a duty to
conserve on such non-federal entities....

To be sure, the overarching purpose of the entire
statute is "to provide a means whereby the ecosystems
upon which endangered species and threatened species
depend may be conserved, [and] to provide a program for
the conservation of such endangered species and
threatened species****_ " 16 U.S.C. 1531(b) (emphasis
supplied). Reliance on this broad statement of purpose
cannot, however, overcome the limitations of the
specific language Congress has chosen in Section 9 of
the Act. National Wildlife Federation v. Gorsuch, 693
F.2d 156, 177-178 (D.C. Cir. 1982). The responsibility
to conserve, as defined in the Act, is specifically
directed to federal agencies and activities, and not to
the other persons and entities that are subject to the
civil and criminal penalties of the Act.... [E]xistence
of this specific language in Section 8 [that federal
actions must avoid adverse modification of critical
habitat] militates strongly against reading into Section
9, applicable to non-federal parties, a similar duty to
avoid adverse modifications to habitat that would not
necessarily inflict actual injury on the species....

Thus, the Secretary’s interpretation of the term
"harm" to exclude habitat modification that merely
prevent recovery of a listed species accurately reflects
Congressional intent as evidenced by the language,
structure, and the legislative history of the statute.
The district court’s suggestion in dicta of a broader
construction has no such support and therefore is
plainly incorrect.

"Brief For The United States As Amicus Curiae”" at 18-22 in
Palila IT.

- 10 -



CROWELL & MORING

construction of the statute since he is charged with enforcing the
Act, and is entitled to deference." 852 F.2d at 1108. The Ninth
Circuit affirmed only on the ground "habitat degradation that
could result in extinction constitutes ‘harm’" and found it
unnecessary to decide whether "harm" also includes "habitat
degradation that prevents recovery of an endangered species."

852 F.2d at 1110-11.

Reading between the lines, since the Ninth Circuit recognized
that the Governmment'’s interpretation was controlling, it seemingly
would agree that ESA taking principles cannot be stretched to
create a duty for private landowners to manage their lands to as-
s8ist in the future conservation and recovery of the owl.

Thus, due to both the structure of the ESA and the expert
agency’s interpretation adopted in the Government’s Palila IT
amicus brief, there is no authority for this Administration to
force private landowners to manage their lands to promote the
future conservation and recovery of a listed species.6 If the
prospective 4(d) rule crosses that line, it would be unlawful.

Recommendation: To avoid having the special rule set aside
in court for being ultra vires of the ESA, we should urge the FWS
to abandon the regulatory strategy that private lands must assist
in conservation. Instead, the FWS should confine the special rule
to defining, and limiting, the ESA § 9(a) prohibitions as they
relate to the northern spotted owl, as described in Section I.

III. There Is No Need To Require Non-Federal Lands To Contribute
To The Conservation Of The Owl

Even if the law permitted it, there is no justification for
imposing a conservation duty on private landowners in the case of
the northern spotted owl. We have no less than three reports --
commonly known as the ISC report, the Gang of Four report, and the
SAT report -- that provide for recovery of the owl solely on
federal lands, without any contribution from non-federal lands.

We had assumed, until we were informed to the contrary, that the
FEMAT report did the same. Indeed, in briefings on the FEMAT

6/

Although the federal government cannot compel landowners to
assist in the conservation of listed species, landowners may
choose to do so voluntarily by preparing habitat conservation
plans and seeking incidental take permits under ESA § 10(a).
16 U.S.C. § 1539(a). For a landowner to submit to the
conservation standard under ESA § 10(a) is an entirely
discretionary, not obligatory, act. The only apparently
voluntary aspect of the 4(d) rule is the so-called "local
option." Depending on how that option is structured, a
conservation standard may be applicable to it.

- 11 -
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report, FEMAT team members asserted to us that Option 9 did meet
or exceed all ESA requirements. Nevertheless, in the August 12
meeting we were told that the FEMAT report only sought to ensure
the owl’s viability on federal lands pursuant to 36 C.F.R.

§ 219.19 and the FEMAT mission statement, and that "viability" is
a lesser standard than "conservation."

We are at a loss to understand how "viability" can be a
lesser standard than "conservation." Resort to a dictionary
suggests that for a species to be considered viable it cannot be
"endangered" or "threatened" as those terms are defined in the
ESA. 16 U.S.C. §§ 1532(6) and (20). More importantly, this view
of the subservience of the viability standard was contrary to the
position voiced to us by various government officials on numerous
occasions that the "viability" standard is more stringent than the
"conservation" standard because viability must be established
"well distributed in the planning area" (in this case all federal
lands with owl habitat) whereas a species may be deemed to be
conserved or recovered in a "portion of its range." Cf, 36 C.F.R.
§ 219.19, and 16 U.S.C. §§ 1532(6) and (20). We believe Option 9
more than adequately meets the conservation obligation of ESA.

Recommendation: Accordingly, we suggest that the 4(d) rule
neither explicitly nor implicitly impose a "conservation"
obligation on non-federal landowners.

IV. The Special Rule Cannot Prohibit Timber Harvesting And Other
Habitat Modifications Where There Is No Death Of Or Injury To
An Owl

We were informed that any activity of a private landowner
that deviates from the standards set in the prospective 4(d) rule
will be a violation of the rule and, therefore, of the ESA itself,
thereby subjecting the landowner to potential injunctive, civil,
and criminal sanctions. In effect, the rule will be saying that
timber harvesting that does not comply with the rule’s
requirements will be considered to be a taking of the owl in
violation of the ESA. However, the FWS lacks the authority under
the ESA to make unlawful a private land use action which does not
kill or injure a member of a listed wildlife species. Therefore,
the special rule would be invalid to the extent it would prohibit
timber harvesting that is not determined to actually kill or
injure an owl.

There may be room for, and there certainly has been,
disagreement as to the nature of the injury which must be shown to
demonstrate the "harm" form of "take" -- the only form which
involves habitat modification. 16 U.S.C. § 1532(19), 50 C.F.R.

§ 17.3. However, there has been no disagreement as to the need to
demonstrate that an injury has occurred while modifying habitat in

- 12 -
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order to establish a "take" violation; habitat modification alone,
without proof of injury, is not an ESA violation.

In an Interior Solicitor’s Office opinion published to
explain why the FWS proposed to amend the "harm" regulation in
1981, Interior’s legal officers concluded that the FWS lacked ESA
authority to make habitat modification without injury to a species
a taking:

We conclude that the present definition [of "harm"]
exceeds the scope of authority conferred by Section 9.
We recommend that the Service’s definition of "harm" be
clarified so that only those habitat modifications that
actually injure or kill wildlife are subject to Section
9....

As a result of the FWS overly broad definition of
"harm," the Ninth Circuit decision in Palila [I]
erroneously supports the view that habitat modifications
alone may constitute "harm." The implications of such a
decision are far-reaching. The discussion set forth
above indicates that the present definition of "harm,"
as interpreted by the Court of Appeals in Palila [I],
exceeds the statutory authority conferred by Section 9
of the Act.

46 Fed. Reg. 29490-92 (June 2, 1981).

As described in the preamble to the 1981 rulemaking, the very
purpose of the redefinition of "harm" was to require that some
actual injury or death had occurred:

The purpose of the redefinition was to preclude claims
of a Section 9 taking for habitat modifications alone

without any attendant death or injury of the protected
wildlife....

Many commenters suggested that the word "actually" be
reinserted in the definition to bulwark the need for a
proven injury to a species due to a party’s actions.
This has been done....

To be subject to section 9, the modification or
degradation must be significant, must be significantly
impact essential behavioral patterns, and must result in

actual injury to a protected wildlife species.
46 Fed. Reg. 54748-50 (Nov. 4, 1981) (emphasis added).

Thus, any special rule that attempts to prohibit habitat
modification actions which do not actually kill or injure owls is
unlawful under Interior’s own legal interpretation of the ESA.
This interpretation is plainly correct. The ESA speaks in terms
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of taking wildlife, not taking habitat. See 16 U.S.C.
§ 1538(a)(1).

Indeed, during the passage of the ESA, the Senate considered
and rejected the inclusion of habitat modification alone as a form
of taking. This legislative history is recounted at pages 2-3 of
Chief Judge Mikva’s opinion in Sweet Home I. Chief Judge Mikva
concludes that this means habitat modification without injury
cannot be a taking:

The Committee may have rejected the S. 1983 definition
only because it apparently would have made habitat
modification a per se violation of the ESA. It is
certainly possible that the Committee did not intend to
foreclose an administrative regulation prohibiting
habitat modification - so long as that prohibition was
accompanied by limitations, such as those contained in
the FWS regulation under review, requiring that there by
actual injury or death to the species.

Mikva op. in Sweet Home I at 3. At the district court level, the
FWS admitted that this legislative history precludes making
habitat modification alone a taking:

It may be, as defendants suggest, that the Senate
rejected the definition of "take" in S. 1983 because it
did not want habitat modification per se to constitute a
taking.

Sweet Home v. Lujan, 806 F. Supp. 279, 283 (1992).

Moreover, under statutory construction principles, the
Senate’s rejection of habitat modification alone as a form of
prohibited taking means that the FWS lacks ESA authority to make
habitat modification (here, timber harvesting) a prohibited act
where there is no demonstrable injury to an owl (or other listed
species). INS v. Cardoza-Fonseca, 480 U.S. 421, 442-43 (1987)
("Congress does not intend sub silentio to enact statutory
language that it has earlier discarded in favor of other
language"); see Dart v. United States, 848 F.2d 217, 229 (D.C.
Cir. 1988) ("if a change occurs in legislative language a change
was intended in legislative result").

For all these reasons, the special 4(d) rule would violate
the ESA to the extent it renders unlawful private timber
harvesting that does not inflict injury on the owl. Some courts
have held that "harm" form of the "take" prohibition does not
exist where there has been no proof that the challenged action
caused the physical injury or death of a known individual member
of a listed species. Pyramid Lake Paiute Tribe v. U.S. Dept. of
Navy, 898 F.2d 1410, 1420 (9th Cir. 1990); Morrill v. Lujan, 802
F. Supp. 424, 431-32 (S.D. Ala. 1992); National Wildlife

- 14 -



CROWELL & MORING

Federation v. National Park Service, 669 F. Supp. 384, 389

(D. Wyo. 1987). Other courts have relied on general statistics
showing a species’ population decline to indicate the required
injury. E.g., Palila v. Hawaii Dept. of Land and Natural
Resources, 649 F. Supp. 1070 (D. Ha. 1986), aff’d, 852 F.2d 1106
(9th Cir. 1988); Sierra Club v. Lyng, 694 F. Supp. 1260 (E.D. Tex.
1988), aff’d in part sub nom. Sierra Club v. Yeutter, 926 F.2d 424
(5th Cir. 1991).

We believe these latter opinions to be in error, but, in any
case they are limited to actions which involve the entire or
virtually entire habitat of the entire population (Palila bird in
Hawaii under Palila), or an entire population segment (Red-
cockaded Woodpecker in Texas under Sierra Club v. Lyng), of an
endangered species and, therefore, threaten the entire species’ or
population segment’s extinction. As individual non-federal
landowners’ actions -- indeed all their actions together -- could
relate to only a very small portion of the threatened owl’s entire
habitat and cannot result in its extinction, these latter
opinions’ use of general population statistics in lieu of showing
physical injury to establish the "harm" form of "take" is
inapplicable here.

In any case, the intended 4(d) rule apparently would make
certain private timberland operations unlawful without any
evidence of injury. This it cannot do.

Recommendation: We suggest the rule should provide that
failure to conform to its standards will subject the landowner to
possible (or even certain) investigation to determine whether the
ESA has been violated and "take" has occurred. 1In other words,
the rule should provide a safe harbor from "take" prosecution for
those who comply and substantially increase the risk for take
prosecution for those who do not. Given the severe civil and
criminal penalties applicable to ESA violations, such a rule would
induce the necessary behavior without unlawfully broadening the
“take" prohibition.

V. The Administration Seriously Misunderstands The Present
"Pake" Constraints On Non-Federal Lands

The principal spokesman for the Administration at the August
12 meeting appeared to have an extraordinarily expansive view of
the present "take" constraints on non-federal landowners, thereby
making the false assumption that the prospective 4(d) rule will
provide substantial relief to, rather than more greatly burden,
non-federal landowners.
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Apparently, the Administration believes all, or a combinatio
of some, of the elements of the Northern S?otted owl Guidelines,7
the Assistant Secretary’s Interim Policy,8 the ISC report, the
Gang of Four report, the SAT report, and the draft recovery plan
now apply to non-federal landowners. Additionally, the spokesman
expressly said that failure to provide dispersal habitat would be
considered a "take" today. These views are patently erroneous.

The Owl Guidelines were challenged in Sweet Home Chapter of
Communities for a Great Oregon v. Turner, No. 91-2218-NHJ (D.D.C.)
("Sweet Home II"), on: (1) the procedural ground that they
established binding rules on ESA takings which were unlawfully
issued without compliance with the notice-and-comment rulemaking
requirements of the Administrative Procedure Act ("APA"), 5 U.S.C.
§ 553; and (2) the substantive ground that, any assertion by the
Guidelines that a certain amount of timber harvesting was a per se
taking violates the ESA and regulatory requirements that actual
injury must occur before a taking exists.

The FWS rescinded the Owl Guidelines, rather than defend them
in court. Memorandum from Dale Hall, FWS Assistant Regional
Director (October 2, 1991). The agency then moved to dismiss the
case as moot. It submitted a Declaration of Mr. Hall to document
that the Owl Guidelines "were never intended to be...used as
binding or mandatory standards" and that the Guidelines have been
withdrawn so the industry and the public "would no longer use and
rely on" them.

[I]t appeared that many persons believed that any action
inconsistent with the incidental take portion of the
Guidelines was automatically a violation of the
prohibition in the ESA against take of a listed species.

This was not correct because they were never intended to

be viewed or used as binding or mandatory standards.
Rather, they were intended to be used as a guide to be

applied on a case-by-case basis...

In rescinding the Guidelines, the Service withdrew the
Guidelines from the timber industry, state and local

7/ Procedures Leading to Endangered Species Act Compliance for
the Northern Spotted Owl, FWS, (FWS July 1990).
8/

Memorandum from the Interior Assistant Secretary for Fish and
Wildlife and Parks to the FWS Director, entitled "Interim
Policy Regarding Enforcement of Prohibition Against Taking
for the Northern Spotted Owl" (August 24, 1992).
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governments, and the general public so that they would
no longer use and rely on the guidelines.

Declaration of Dale Hall, FWS Assistan} Regional Director
(February 21, 1992) (emphasis added).9

Based on the Government'’s representations, the Court found
that the Guidelines could not be enforced and, therefore, the case
was moot:

By rescinding the Guidelines, FWS has provided
plaintiffs with the relief they sought in their original
complaint.... Essentially, plaintiffs are seeking to
prevent enforcement of the Guidelines. That is
precisely what FWS has now done: FWS declared that the
Guidelines were rescinded, thereby clearly indicating
its intention no longer to apply or enforce them.

Sweet Home II order of dismissal at 4 (emphasis added).

The Assistant Secretary’s Interim Policy memorandum also
confirms that the Guidelines "were rescinded for external use" and
cannot be used "in a manner inconsistent" with the Government’s
representations to the Sweet Home II Court. Accordingly, the
Guidelines do not apply to non-federal landowners for at least
three reasons.

First, the Owl Guidelines have been fully and completely
rescinded for all external uses. As Mr. Hall stated, FWS has
unambiguously "withdr[{awn] the Guidelines from the timber
industry, state and local governments, and the general public so
that they would no longer use and rely on" them. Hall Declaration
(emphasis added). Therefore, the FWS cannot "use or rely on them"
to discipline the activities of non-federal landowners. As the
Sweet Home ITI Court concluded, the FWS’s action "prevent(s]
enforcement of the Guidelines." Thus, the Owl Guidelines are a
dead letter for all purposes except internal FWS guidance for
consultation on actions of federal agencies under ESA § 7.

Further, the FWS advised that the Owl Guidelines "were never
intended to b? viewed or used as binding or mandatory
standards."10/ 1Indeed, the Owl Guidelines could not lawfully

9/ As Mr. Hall stated in a contemporaneous letter, "[w]e had
intended that those guidelines be used as a risk analysis
rather than the ’‘rules’ some felt they had become." Letter
to Mr. William Sherlock (February 18, 1992).

10/

The Owl Guidelines themselves state that they only describe
situations "when incidental take of owls might occur" or "may
(continued on next page)
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establish a standard on when a take would occur because they were
adopted without the notice-and-comment rulemaking required for a
valid legislative rule. See W.C. v. Bowen, 807 F.2d 1502, 1504-05
(9th Cir. 1987); R. Anthony, Interpretive Rules, Policy
Statements, Guidances, Manuals And The Like -- Should Agencies Use
Them To Bind The Public? 41 Duke L.J. 1311, 1312, 1366-71 (1992)
(discussing the Owl Guidelines). Accordingly, even if the Owl
Guidelines were still in effect, they could not be employed as
standards for de}ermining the existence of an ESA taking on non-
federal lands.ll

Third, if the Owl Guidelines are used as legal standards,
their view that a certain amount of timber harvest (a form of
habitat modification) is per se a taking would violate the ESA and
regulations. As described above in Section IV, a person can "take
any such species" within the meaning of ESA § 9(a)(1)(B) only by
injuring a member of the listed species in some fashion -- habitat
modification without injury does not constitute a taking.

For similar reasons, the successor to the Owl Guidelines --
the Interim Policy -- also does not provide standards on when
"take" occurs. The document establishing the Interim Policy is
simply an internal guidance memorandum from an Interior Assistant
Secretary to the FWS Director which only concerns the FWS'’s
exercise of enforcement discretion. It was not published in the
Federal Register and does not purport to bind the public. Its
title ("Interim Policy Regarding Enforcement") suggests a focus on
FWS investigations and enforcement. This focus is borne out in
its text:

[Tlhe Fish and Wildlife Service must consider the most
effective use of enforcement resources. In order to
concentrate enforcement of the taking prohibition for

(continued from previous page)
occur." Guidelines at 9. The Guidelines were intended to
provide a safe harbor against prosecution for an ESA taking,
not a regulatory duty. The "Service does not intend to seek
prosecution in the unlikely event that incidental take occurs
in spite of implementing the guidelines." Id.
11/ FWS officials have been quoted as saying that the Guidelines
still represent the "best biology" and, therefore, somehow
continue to serve as relevant behavioral guides. See, e.dqg.,
letter from Mr. Hall to Mr. William Sherlock (February 18,
1992). Even if these statements did not violate the
Government’'s solemn pledge of rescission to the Sweet Home II
Court, they are no longer relevant. We understood Mr. Hall
to say at the August 12 meeting that the biology underlying
the Guidelines has been superseded, particularly by the FEMAT
report.
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the owl on areas that are most likely to produce
positive results for the species and to deter serious
violations of the Endangered Species Act, you should
focus attention on suspected violations that:

1. show evidence of a deliberate intent to cause harm
or harassment of spotted Owls, or

2. produce physical evidence that a direct taking of
owls or their parts has occurred, or

3. involve destruction of habitat in the immediate
vicinity of a known activity center (less than a 500
acre circle centered at the activity center).

Point 3 of the Interim Policy cannot reasonably be read as
saying any habitat modification in a 500-acre circle is a taking
because: (1) that would assert the unlawful position that habitat
modification alone is a taking; and (2) the Interim Policy
repeatedly refers to the 500-acre zone as an area where "suspected
violations" should be investigated to see if they turn up
"evidence" of a taking as defined by regulation. Therefore, point
3 is simply a recommendation that the FWS investigate disturbances
within the 500-acre zone to determine whether takings, as defined
by regulation, have occurred.

Thus, the Interim Policy does not define current "take"
obligations for two reasons. First, the Interim Policy was not
intended to create taking standards binding on the public, nor
could it do so, since the notice-and-comment rulemaking procedure
required for a valid regulation was not followed. Second, if the
Interim Policy is interpreted as a standard that any habitat
modification within a 500-acre zone is per se a taking, without
proof of actual injury to the owl, the standard violates the ESA
and current regulations and becomes unenforceable.

Finally, the ISC report, the Gang of Four report, and the SAT
report, by their own terms, apply only to federal land.
Furthermore, they do not purport to define or proscribe activities
that would "take" the owl. They are not relevant to non-federal
landowners.

Significantly, none of these documents has ever suggested
that, to avoid a "take," non-federal landowners should provide
dispersal habitat. The suggestion that the "50-11-40 rule" has
ever applied to non-federal land is simply incorrect. If the 4(d)
rule is to provide the intended relief from existing regulations
to protect owls on non-federal land, the Administration must start
from an accurate understanding of what requlations and "take"
avoidance measures are actually in place and followed. At this
point, it appears they have very little understanding of this
critical baseline reference point.
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To suggest that any of these federal documents discussed
above limit landowner activities and that landowners would be
relieved from their constraints by a 4(d) rule is incorrect. A
4(d) rule that limits landowner behavior will be judged not by
comparison with those documents or the 50-11-40 standard, but by
comparison instead with the regulations defining "harm" and
"harass" takings and existing on-the-ground constraints imposed
under State forest practice laws and rules. We have tasked our
biologists to describe in detail those constraints to FWS
officials in Portland.

VI. No Consideration Is Given To The Effect Of A 4(d) Rule On The
Requirements For Protection Of The Owl On Federal Lands

The forest industry originally proposed a possible 4(d) rule
because it believed the rule would have two salutory effects.
First, since previous reports assumed that conservation of the owl
could be provided on federal lands only, a stringent definition
and imposition of the take prohibition on non-federal lands was
unnecessary; a 4(d) rule could lessen the application of that
prohibition to the owl. Second, any protection provided to the
owl by a liberal 4(d) rule, together with the protection the owl
receives from State Forest Practices Acts’ requirements, could be
credited to the owl’s management regime for federal lands, thus at
least marginally improving the possibility of increasing federal
timber land production.

Neither of these benefits will accrue under the prospective
4(d) rule. As noted in the Sections above, that rule will
apparently stiffen the "take" prohibition beyond even what the ESA
allows, not liberalize it. Moreover, since the EIS on Option 9
and the FEMAT report apparently will not consider the 4(d) rule or
the owl protection effects of the State Forest Practices Acts on
non-federal lands, the federal land management alternatives will
be unnecessarily stringent, imposing a last measure of protection
on federal lands that private lands will also be required to
provide.

Recommendation: We should urge this Administration to
incorporate fully a recognition of the contribution of non-federal
lands to owl protection in all federal land management
alternatives considered in the EIS and provided in the post-EIS
decision documents.
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VII. The Failure To Relieve Grants Of Access Across Federal Lands
To Non-Federal Lands From Consultation Requirements

Dramatically Reduces The Effectiveness Of The Special Rule

Finally, we must admonish that continued use of the ESA
§ 7(a)(2) consultation process for the granting of federal land
access to non-federal lands will diminish substantially the
utility of any 4(d) rule. First, it destroys the timeliness of
the rule. Although the rule is applicable immediately without
further federal decisionmaking or documentation to non-federal
landowners who do not require federal access permits, the federal
land-locked landowners will have to await completion of the
processing of their access applications. This processing, with
its NEPA and ESA consultation documents and procedures, has not
been expeditious. The processing of most Forest Service access
grants has required at least a year. Some applications are still
pending before that agency after five years. Even if the
Government makes a concerted effort to expedite these access
applications, compliance with the NEPA and ESA documentation and
procedural requirements inevitably requires significant time
periods.

Second, consultations over access grants nearly always result
in specific conditions suggested by the FWS -- reasonable and
prudent measures under ESA § 7(b)(4)(ii) when no jeopardy is found
or reasonable and prudent alternatives under ESA § 7(b)(3)(A) when
jeopardy is determined. 16 U.S.C. §§ 1536(b)(4)(ii) and
(b)(3)(A). These consultation conditions might not resemble the
4(d) rule’s requirements and could even be contradictory. In any
case, the likelihood that such access grant-specific conditions
will be proposed means that no federal land-locked landowner can
rely on the 4(d) rule in planning and preparing for a timber
harvest.

Recommendation: We should suggest that the 4(d) rule be
accompanied by a rule similar to a categorical exclusion under
NEPA -- a rule that states the grant of access across federal land
for any non-federal landowner will be deemed to not "likely
affect"” the northern spotted owl for consultation purposes under
ESA § 7(a)(3) as long as the landowner abides by the requirements
of the 4(d) rule. 16 U.S.C. § 1536(a)(3).
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RE1 Bcope Of BSA § 4(d) Authority Por Special Rules

We reviewed an August 5 memorandum entitled "Analysis of
Endangered Spacies Act Section 4(d) with Respect to Proposed
Spotted Owl Requlations.” That memorandum construes the scops of
EBA § 4(d) authority narrowly and concludes that courts will only
sustain special rules which advance “conservation® ag defined in
the ESA. It would be difficult for any special rule which would

allow timber harvesting that injures some spotted owls to meet
this *congservation” standard,

The Augugt 5 memorandum also concludes that a apecial rule

would not take effect in Oregon until the State adopts a
counterpart regulation.

For reasons summarised below, we differ with these
conclusions. Although courts might reach the conclusions stated
in the August 5 memorandum, they could well reach different
results due to contrary legal authority.

ficope Of ESA € 4(d) anthority

ESA § 4(d) ambiquously stateas

¥henever any species is listed as a threatened species
pursuant to section (c) of this section, the Secrastary
ghall issue such regulations as he deems pecarsary and

DETERMINED TO BE AN ADMINISTRATIVE
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advisable to provide for the gonservation of such
species. The Secretary pay by regulation
- - s A .. .

agpect to _Any thr anad Sbacias _sany a ﬁohiblted
under section 1538(a)(l) [such as prohibiting
takinga]...with regpect to endangered species, except
that with respect to the taking of resident specles of
fish or wildlife, such regulations shall apply in any
gtata which has entered into a cooperative agreament
pursuant to saection 1535(c) of this title
B8 - £ 1) = XA S [] . 1=

c(ola}a BQ ®)

16 U.8.C. § 1533(d) (emphasis added).

FW8's acope of lawful authority in issuing a special rule for
a threatened species under RSA § 4(d) rules is very uncertain.
There ara two conflicting lines of cases and interpretations which
cannot be reconciled. It is difficult to pradict which
intarpretation a particular court would adopt, though the D.C.
Circuit would likely side with the broad view of ESA § 4(d)
authority.

One line of cases =-- oxpreossing the narrow view of BSA § 4(d)
authoritY -- affectively holds that FWS can issue a special rule
which allows scme takings only where it would advance
*conservation"” as defined in the ESA. 3?3 8lerza Club v, Clark,
755 ?.2d 508 (8th Cir. 1983) éaettlnq aside regulations allowing
some trapping of wolves); Fund for Animals, Inc. v. Tummex, 1951
WL 206232 (D.D.C. Sept. 27, 1992) (preliminary injunction against
regulation allowing scme hunting of griszly bears). These cases
find that the BSA definition of “"congervation" means that only "in
the axtraordinary case where population pressures within a given
ecosystam cannot otherwise be relleved, may...regulated taking® be
allowed. 16 U.S.C. § 1531(3).

Under this view, FPNS’s ability to allow takings is very
limitoad. It exists only when the population of a listed species
i3 above the carrying capacity of its ocosystem or when the
species’ recovery has been (or maybe will bel achieved through
other means. This view rests on the assumption that ESA § 4(d)

contains a single cohesive grant of regulatory authority, that
?;3 caiz allow takings only when it would advance a "conservation’
ective.

However, there is a competing view of ESA § 4(d) under which
that section grants FWS broad discretion to allow, prohibit, and
define takings for each threatened species. The two leading cases
on tha broad view are Skae apte :

SRR IS LA )/ OF !
92-5255, 1993 WL

omun -}: D -
270509 (D.C. Cir.

July 23, 1993), and gt Guate v, Ve

853 F.2d 322 (Sth Cir.
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These cases are more consistent with the ESA legislative
history on ESA § ¢(d), which stresses FW8's great discretion:

Once an animal is on the
gi;almstm pilnlite _':_ o] -1e34
- He may, for example, permit taking t not
importation 6£ such spscies, or he may gﬁgggg to forbid

both taking and importatfion but allow thae transportation
of such spacies.

eatened list, the Becretary

H.R. Rep. No. 412, 93d Cong., lst Bess. 12 (1973) (emphagis
added).

Among other protective measures avallable, he may make
any or all of the acts and conduct defined as
“prohibited acts*...ag to “endangored species" alsc

prohibited actions as to the particular threateaned
species.

8. Rep. Wo. 307, 93d Cong., 18t Sess. § (1973) (emphasis added).

The Yarity case affirmed NMFS's regulations allowing some
takings of threatened turtles if shrimpers used a prescribed
technology, turtle excluder devicas ("TED8"). The Court held that
the regulation did not have to advance "congervation.” It
seaningly reasoned that the two sentences in BSA § 4(d) contain
two separate grants of regulatory authority, and requlations
designed to reduce takings can be issued under the discretionary
"may* authority in the sscond sentence:

In addition to this mandatory dut (to issue
"conservation" regulations], the ESA alao provides the
Secratary discretionary authority toc prohibit by
regulation the taking of aany threatened species of figh
and wildlife. 16 U.5.C. §§ 1533(d), 1538(a)(1). This
Togulatory authority supplements the statutory
prohibition against the taking of endangered species,
£e9 16 U.S8.C. 8 1538(a)(l), the enforcement of which {s
not conditioned upon any showing that the prohibition
will itself opezate tc restors the species to a leval
considored unendangered [{.a., not limited to
rTegulations advancing “conservation"]....

In sum, thereforas, requlations aimed at preventing
the teking of a protected species cannot be invalidated
on the ground that the record fails to demonstrate that
the requlatory effort will enhance the species’ chance
of survival..,. Rather, the record need only show that
such regulations do in fact prevent prohibited takings
of protacted species, Hers, the recoxrd devaloped by the
8ecretary amply satisfied this burden.

Yerity, 853 F.2d at 333,
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Stretched to its limits, the logic of VYerity could mean that

FW8 has BSA 8§ 4(d) authority to a spacial rule stating that
timber harvesting in compliance wit gieacribed standards 'i}l not
be considered to be a g of the threatened spotted owl,

gwnot Home supports this result.

In Sweet Home, a unanimous pansl of the D.C. Circuit rejected
appellants’ argument that the blanket regulation (50 C.P.R.
§ 17.31(a)) =-- which presumptively extends the °take" prohibition
to all throatened species under FWS jurisdiction -- violates -
directives in ESA § 4(d) that the extension can only occur on a
sgecies~by-speciea banis and only where supported by findings that
the take prohibition was "necessary and advisable" for the
“conservation" of the species. See slip op. at 8-14.

In oxder to conclude that the missing "necessary and
advisable” £ 8 wore not legally required, the panel held that
it is reascnable for FWS to interpret the two sentences in BSA
$ 4(d) as containing separate grants of regulatory authoritys

As appellees arque, however, there is a reasonable
reading of § 1533(d) that would not raquire the FWS to
issue formal "necessary and advisable" findings when
extending the prohibitions to threatened species.
According to this interpretation,

(] = f= = 2 J)

A: .'

o &y A St Aty G e’ 2 S
second seatence gives S .
to
species ywitboyt obligating it to support such actions
with findinga of necessity (or, presumably, advancing
"conservation,” since it too is only found in the first
sentance]. Only the first sentence of § 1533(d)
contains the *necessary and advisable" language and
mandates formal individualized findings. This sentence

requires the FWS to issue whatevar gthar ragqulations are
"necessary and advisable," including regulations that

1/ However, the Vaxity logic may apply only to MMFS, which
extends taking prohibitions to threatened species under its
jurisdiction one species at a time. This makee it seem like each
requlation, like the TED rules, is a protective regulation. BSince
FWE already has a blanket rule prohibiting taking of spotted owls
and other threatened species (50 C.P.R. § 17.31(a)), a special
rule for owls may be perceived as lessening protection == allowing
some takings which were not allowed in the past. This may make a
court more likely to invoke the narrow view of EBA § 4(d) -- L.e.,
FW8 cannot affirmatively allow regulated takings unless it
advances "conservation® of that species. That was the fact

pattern in the wolf and grizzly bear cases, where BSA § 4(d) rules
wverea set aslids.

-4-
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impose protective measures beyond those contained in
$ 1338(a)(1)

gSweer Home slip op. at 13«14 (emphasis added).

Sweet Homa is susceptible to interpretations which raad RSA
§ 4(d) as a broad grant of discretionary regulatory authority.
For example, since the *sacond sentence gives the ¥W8 discretion
to apply any or all of the § 1538(a)(1l) prohibitions,* FWS
::z:ably has the authority to adopt a special rule which does not
every taking of a spottad owl unlawful. Buch a special rule
arquably would not be subject to the advance "conservation®
limitation and "necessary and advisable" findings contained in the
first sentence, because the ial ruls would not (in the words
of the Sweet Homa Court) 9 egzigng...[the bar on takings]
contained in § 1538(a)(l).2/ -

Thus, contrary to the conclusion {n the August 5 memorandum
that there is a single line of cases rsading ESA § 4id) authority
narrowly, wo would suggest that there are two jinconsistent lines
of cases. The broader view of ESA authority may be more likely to
prevail outside the Eighth Circuit (where Sierxa Club y. Clark was
decided) due to factors such as: (l) the respect accorded D.C.
Circuit and FPifth Circuit docisions; (2) the legislative history
of BSA § 4(d); and (3) judicial deaires to loocsen the stranglehold
created by the narrow intergretation of BSA § 4(d). Howsever,
8ince there is credible authority on either side, no one can

predict with certainty how a presently unknown judge from a

politically diverse judiciary would view the legality of an ESA
8 4(d) special rule.

The August 3 memorandom (at 8) also concludes that the final
phrase in RSA § 4(d) means that, "before a 4(d) regulation could
apply in Oregon, Orsgon must adopt a state ragulation.®’ While
this {a a posaible result, it is not the only potential result.

If the federal apecial rule is more stringent in terms of
takings than State law, two courts have read the languazg in BSA
$ 6(f) as meaning that "less restrictive takings provisions under
[State] law are preempted by the BSA.® :
Y. . Toxnex, 36 Bnvtl. Rep. Cas. (BNA) 1643, 1656 (D. uon;. 1922);

- € B -5 - )

S0 S b £ 53 -P- 240 N P12, ' TR >
6, 1134 (EB.D. Cal. 1992). Thus, if these cases are

8upp. 112

3/ mowever, if the special rule is found to be subject to the

first sentence in ESA § 4(d), Sweat Home holds that thers must be
*formal individualized findings" as to why the special rule is

"nacessary and advisable" for the "conservation” of the spotted
owl. This could delay issuance of & special rula.
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followad, less restrictive State law is éreemptad a federal

tafigq regqulation, despite the apparently contrary languags in BSA
$ 4(d). '

No court has addressed the issue of which law controls if tha
federal special rule allows more activities and takings than does

State law or regqulation. BSA § 6(f) seems to say that mors
vestrictive State law is not preempted:

Any State law or regulation respecting the taking of an
endengered spacies or threatened aspecies may be more ‘
restrictive than the exemptions or permits provided for
in this chapter or in any requlation which implements
this chapter but not less restrictive than the
prohibitions so defined.

16 U.8.C. § 1535(f).

¥ore importantly, the following ESA § 4(d) language arguably
suggests, as the August 5 memorandum concludes, that a
co:resz:nding State ragulation is raquired before a special rule

lessening the taks prohibition is in effect in a cooperative
agreement State:

The Secretary may regulation prohibit with respect to
any threatenad species any act prohibited under section
1538(a) (1) [such as prohibiting takings]...with reapect
to endan%ered species, except that with res t to the
taking of resident species of fish or wildlife, asuch
regulations shall apply in any State which has entered
into a cooperative agreement pursuant to section 13535(¢)
of this title only to the extent that such regulations
have also been adopted by such Stata.

16 U.5.C. § 1533(d).

However, this ig not the only possible intarpretation of ESA
8 4(d). An additional complicating factor is the nearly
impenetrable language in ESA § §(g)(2)s

The prohibitiona set forth in or authoriaed suant to
sections 1533(d) and 1538(:&(1)(8) of this title shall
not apply with respect to the taking of any resident
endangered or threatened specias (other than species
listed in Appendix I to the convention or otherwise
sgecifically covered by any other treaty or Federal law)
within any State -

(A) which is then a party to a cooperative
agreement with the Secretary pursuvant to subsection (¢)
of this section (except to the extent that the taking of
any such species is contrary to the law of such State).

16 U.8.C. § 1535(g).(2).
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There ars at least two other ways to interpret BEA §§ 4(d)
and 6(g)(32).

One interpretation is that a special rule guthorizing
something that would be a taking under prior law might not be
viewad as one which has °*prohibited* takings within the meaning of
BSA § 4(d)’s second sentence, so the State regulation clause aight
not apply. Undex this viaw, the special rule i{s effactive
regardless of State action.

The murky, ambiguous language in ESA § 6(g)(2) arguably leads
to the same rasult. BSA § 6(g)(2) could mean t the federal
government rotains total control over the takings of species which
are subject to federal treaty protaction, such as the spottad owl.
This algo provides support for the view that only the federal
special rule is relevant,

Second, BSA § 4(41 may mean that FWS can apply federal law
éthe agecial rule) while the 8tate can apply both the State and
ederal law if it adopts a corresponding requlation. Under thie
interpretation, the federal special rule is effective when
p:onﬁggated as a statement of federal prosecutorial discretion. A
timber owner only remains subject to the threat of greater State

taking prosecution until the State chaenges its law to conform with
the federal special rule.

This view also is supported by the principle that an agency
is bound by its own regulations. If FWS adopts a special rule
which says that activity A is not a taking, there are strong
arguments that it could not prosecute activity A as a taking,
regardless of whather activity A is a taking under State law and
regardless of what ESA § 4(d) says.

Hore pragmatically, a court may stretch to adog: one of these
{nterpretations 8o a federal ESA regulation is not held hostage to
differing State lawa. That is what seemingly happened in the Swan
Yiew and Glann-Colusa cases.,

Thus, the issue of whether a State regulation is required to
make a spacial rule adopted by FWS legally effective also seems to
be fraught with uncertainty. The case law is too sparse and the
ESA language i too ambiguous to state the raesult in court with
any high degree of confidence.
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COMMENTS ON THE PRELIMINARY o
INFORMATION PROVIDED BY THE
OREGON AND WASHINGTON STATE | R
OFFICIALS ON THE SECTION 4(d) T
RULE MAKING PROCESS

pwmemmsess BT SEEL SR T LEERSEEE

Oregon and Washington state officials held mestings on August 9, 1993, to
inform constituent groups on the progress of the section 4(d) rutemaking_ . ___ . _....0 "
process. The states were asked to provide specific input on the "50-1 1-40" ——-
approach for providing dispersal habitat. Additionally, input was requested on:—:
the areas of concem. I

e —

The attached comments detail Weyerhaeuser's view on these issues and fOCUS -— ——mmmrs 27

extensively on dispersal habitat, areas of concern, and integration of the federal o
forest plan. el L

The background and biological information presented did not contain any detail el I
on & number a very positive steps that are underway. We encourage the B
development of ideas leading to: _

1. Opportunities for state and local alternatives to existing ESA ___ ————= """ .
requirements. st MR
2. A mechanism for voluntary pre-listing agreements. e

3. Approaches that result in multi-species protection rather than
single species plans.

Based on the information provided by the states, we are encouraged T ———
overall goals for the rule. The following comments detait our concerns with the
biclogical and prescriptive ideas that were presented by the states. TOEDETEEESR
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EXECUTIVE SUMMARY:

The U.S. Fish and Wildlife Service (FWS) has requested input on the.
preliminary background and biologiceal information being used to
develop a section 4(d) rule. -

Specifically, the FWS asked for input on the 50-11-40 approach for
providing dispersal habitat and on the areas of concern in which non-
federal restrictions may be necessary {0 meet conservation objectives
of the northern spotted owl.

In summary:

1. The FWS must incorporate the dramatic changes occurring
on federal lands into the section 4(d) rule making process.

2 The FWS must fully incorporate the reliable and enforceable
state forest practice laws which already insure that certain
habitat attributes are provided on non-federa! lands.

3. Given the drastic changes on federal land management
policies proposed since the recovery plan was released, the
draft recovery pian should not be the basis for the 4(d) rule.

4. Application of the 50-11-40 rule for providing dispersal habitat
is not biologically supported. There are abundant silvicultural
opportunities available to create dispersal habitat. Most, if not
all, of the habitat atributes are already accomodated under state
forest practice laws.

5. Application of the recovery pian standards, including the 50-
11-40 rule, would cripple non-federal timber production. The
economic impact would be additive to the impacts already
occurring as a result of the reductions in federal timber supply.

6. The FWS must incorporate the recent scientific and
monitaring findings on the biclogy of the northern spotted owl.

The following comments fully detail these points.
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. BAGKGROUND

The President's plan calls for, “The development of a new rule from the Fish
and Wildlife Service to ease restrictions on timber harvest from certain non-

federal lands (modifying what have Keen known as owl circles) possible '
because the President's plan improves management of federal forests.."

The preliminary information from the U.S.Fish and Wildlife Service (FWS)
contains some very positive ideas. Among these are the desire to clear up
the eurrent confusing take prohibitions on nen-federal lands, to provide state
or loca! alternatives to existing ESA requirements, to encourage voluntary pre-
listing agrelements, and the desire to find alternative methods of developing
multi-species approaches to non-federal lands. Although these are positive
steps, no details were provided to comment.on. o

Additionauj(, the preliminary information contains no information on how the
FWS would propose to handle other threatened species such as the marbied
murreliet. | -

However, the initial information provided 10 the states indicates that the FWS$
is incorporating many of the old concepts found in the recovery plan for the
northern spotted owl. Although the FWS seems to acknowledge that the
President's plan will assure the conservation needs of the owl, the .
background biology and specific areas of concern closely follow the outdated
rationale supporting the draft recovery plan for the northern spotted owl.

Specifically, the FWS proposes thalﬁcontributions from non-federal lands
generally fall into one of the following categories: L

1. The need for population clusters or well - distributed populations,
2. Supporting populations in and around federal reserves. .
- 3. Dispersal habitat. T

The states have been asked to provide input to the FWS on the background
and the biology for the development of a section 4(d) rule. Additionally, the
states have been asked to comment on the areas of concern and the use of
the 50-11-40 rute for providing dispersal habitat on non-federal lands.

The following comments discuss the biological basis that we advocate the
FWS employ in the development of a soction 4(d) rule. These comments aiso
examine the biological considerations for providing dispersal habitat on non-
federa! lands and some of the economic consequences. :
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i, UNDERLYING PRINCIPLES

A section 4(d) rule for the northern spotted ow! must incorporate and taks into
consideration the changes occurring in federal forest management. it must
also include current biological information on the spotted owl, and seek '
minimal restrictions on the use of non-federal (ands.

The rule mu’xs_t also incorporate the reliable and snforceable standards of the
state forest.practice acts. Unnecessary additional restrictions on the use of
non-federal forest lands will deepen overall timber supply problems caused by
the halt In the federal timber sales program.

. A SECTION 4(d) RULE MUST INCORPORATE THE
 CHANGES IN FEDERAL FOREST MANAGEMENT

The Forest Ecosystem Management Assessment Team (FEMAT) report
states that Implementation of Option 9 (the preferred option) would result in.

1. An 83 percent probability that “habitat is of the sufficient quality,
distqibution, and abundance to allow the species population to stabilize,
well distributed across federal lands".

2. An 18 percent probability that "habitat is of sufficient quality,
distribution, and abundance to allow the species population to stabilize,
but with significant gaps in the historic species distribution on federal
lands. These gaps cause some limitations In interactions among local
populations”.

3. A zero percent probability that “nabitat only allows continued species
existence in refugia, with strong limitations on interactions among local
populations”.

4. A zero percent probability that "habitat conditions will result in
species extirpation from federal lands".

(FEMAT Report, pages IV-43 and IV-153)

Assuming the President’s pian is adopted in its current of similar form, the
need for anerous restrictions on non-federal lands is clearly diminished.
Arguably, with a "zero percent probability of extirpation of the species,” there
is little need for overly restrictive prohibitions on incidental take from non-
federal larl'ads.
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Iv. THE AREAS OF CONCERN NEED TO BE RE-EVALUATED
IN LAGHT OF OPTION 8.

Option 9 wipl reduce federal timber harvests approximately 1 billion board feet
per year below the levels contemplated in the draft recovery pian. It is clearly
inconsisterit that more areas of concem and ‘nereased restrictions within
those areas are necessary given the drastic changes proposed on federal
lands. '

The FEMAT report indicates that implementation of Option 9 will result in 3
high probability of success for distribution of the species. If Option 9, of
something ';:Iose toit, is implemented, there is, little, if any, need for
prohibitions on incidental take from non-federal lands in the areas of concern
identified in the draft recovery plan for the spotted owl. Stated another way,
the EEMAT analysis indicates that there is an 83 percent probability the owl is
conserved with ng areéas of extra protection ( seé FEMAT report, pages IvV-43

and IV-1583).

However, the preliminary information provided by the FWS indicates that
additional areas of concern over and above those identified in the recovery
plan are now under consideration. For example, the preliminary information
suggests tlpe need for providing supporting populations in and around federal
reserves in the Oregon coast province (specifically between Highways 38 and
42). That area was not included in the draft recovery plan.

Further, specific objectives have also changed from the recovery plan for
particular areas of concern. Again, based on the preliminary information
provided by the FWS, the |-5 corridor area of concern in Oregon was
originally identified as an area to provide dispersa! habitat. Now, the FWS
suggests that it may be necessary to provide supplemental populations in
addition to dispersal habitat.

V. THE 50-11-40 RULE IS NO LONGER APPROPRIATE

The 50-11-40 concept originated inthe ISC strategy and requires that 50

percent ofiland contain 11" dismeter trees with at least 40 percent canopy

closure. At the time, it was considered 2 best guess” of what forest

conditions were necessary for spotted owl dispersal across managed forest

landscapes. The ncule” was to be applied in the matrix areas, which were

those areas between designated habitat conservation areas on tfederal lands.
|

There was never any intention of applying the 50-11-40 standard to non-
federal lands.

- m- - - A
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The Forest i:Ecosystem Management Assessment Team (F EMAT) report
digsmisses the 50-1 1-40 gpproach as well as the recovery plan's approach to
management of the matrix.

| .

“Option 9 incorporates a raserve design different from that specified in
the Recovery Plan but tailored to meet owl population objectives; it also
gubstitutes Riparian Reserves and 15 percent green tree retention in
the matrix for the dispersal habitat provisions of the Recovery Plan.

The reserved palr areas were dropped.” (11-31, emphasis added)

Notably, Qption 8 does not prescribe the 50-1 1-40 approach for the
management of the matrix lands on federal forests (see FEMAT report, pages

W-2122). -

Additionally, habitat conservation plans recently approved by the FWS for
Simpson Timber Company and Murray pacific Corporation do not prescribe
the 50-1 1-1:0 rule.

Clearly, the state of the knowledge suggests that an alternative approach to
dispersal habitat is both appropriate and prudent. The Simpson and Murray-
Pacific HC‘ 's provide the only examples for non-federal lands having been
developed within the context of managed forests.

A, BIOLOGICAL CONSIDERATIONS THAT MUST BE
~ EXAMINED.

Current research and monitoring results demonstrate that dispersal habitat for
spotted ov’Yls:. :

* Provides room for the owls to fly under 3 partially closed canopy.

" Provides protection from predators by having a partially closed
canopy.-

* s not dependent on age and diameter of the trees, put rather is
baa'ed on the structure of the stand.

* C‘ah be created through the use of silvicultural practices such as pre-
commercial thinning, pruning, and fertilization.
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VI. APPLYING THE 50-11-40 RULE AND OTHER RECOVERY
PLAN STANDARDS ON NON-FEDERAL LANDS WOULD
CRIPPLE PRODUCTION FROM PRIVATE AND STATE
FORESTS. |

As stated eBrlier, the information provided thus far strongly suggests that the
FWS is considering applying many. if not most, of the non-federal land
prescriptions contained in the recovery plan for the northern spotted owl.
There woul;d be an enormous ecanomic impact of implementing the draft
recovery plan. These impacts are directly linked to providing dispersal habitat

{

and nestinﬁ. roosting and foraging habitat in particular areas of concern.

These ecomemic consequence would be immediate and add to the impacts of
federal timber supply reductions.

Analysis of the economic impacts shows that.

Reduction in non-federal timber harvest:

- Washington -1,624 MMBF per year
Oregon- 546 MMBF peryear

Em:'ployment impacts:

Direct jobs - Total jobs
.- Washington 8,700 . 24,100
" Oregon 2,700 9,400

VIL. SILVICULTURAL OPPORTUNITIES ARE ABUNDANT FOR
CREATING DISPERSAL HABITAT.

Based on recent biological lnformatioh, it is ynnecessary 10 employ a
highly restrictive rule, such as the 50-1 1-40 approach, for providing
dispersal Lhabitat. =

Instead, the rule should recognize management approaches. Silvicultural
practices %create dispersal habitat without unnecessarily constraining the

use of nop-federal forest lands. The FWS has recognized this in the past.
In particullar, both the Simpson and Murray-Pacific HCP's show alternative

approaches for meeting dispersal needs.
I _

e eaw e ®w A
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For example, the following structural attributes to meet the biclagical
function of; dispersal can be created through silvicultural practices?. All of
shese attributes are slready regulated under state forest practice |aws.

except for stand size. .

Species Composition

State reforestation rules and practices will result in
stands dominated by coniferous trees. These can
be expected to have more than 70 percent candpy
cover. This provides protection from precipitation
and radiant heat loss during the fall and winter
when the owl most uses dispersal habitat,

Tree Size and Density

(the following stand
characteristics are affected by
tree size and density)

' | e Canopy developmant

» Limb size

¢ Canopy hift

State reforestation rules mandate that stands will
nave more than 130 trees per acre. in Douglas fir.
forests in western Washingtan, approximately 33
percent of the forests will have a2 minimum diameter
at breast height (dbh) of 10 inches, of equivalent
basal area of larger wees. Total tree density will not
exceed 300 trees per acre tollowing pre-commercial
thinning which is standard practice in intensively
managed forests.

» Trees with greater than 107 dbh protect the owl
from rain and radiant heat loss, and from overhead

pregators.
« Trees that are 10 inches dbh have limbs that are

.| at teast 1.5 inches in diameter {at the base)

throughout most of the live canopy and below.

| Limbs of this size are sUrong gnough to support the

owl for roosting and perching while sleeping. eating
and foraging.

o Trees with at least 20 feet of canopy lift provide
the owl with enough flying space between the t0p
of the understory vegetation and the bottom of the

live canopy.

1. Source: Murray-Pacific Habitat Conservation Plan

R - A~
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| Residual Live Trees Where possible, stands should have 3t least two

residual live trees per acre from the dominant or
codominant size class of the previous stand. State
: forest practice rules already require at least 2 green
trees per acre be left after harvest in additionto 3
wlidlife trees per acre (in Washington).

‘ The preferred residual tree is a western red cedar ,
. at least 18 inches dbh. The next preferred species
ara Douglas fir, western hemiock and true fir.

An average of two residual live nést trees is
_ sdequate to meet the nesting requirements of flying
l squirrels, the owl's principal prey.

. | Stand Size The stand should consist of interior forest
: conditions which minimize the rigk of predation and
prqvide fimited foraging opportunities.

Stand Spacing Limits on clearcut size and timing under state forest
practice regulations and hydrology rules (rain-an-
snow} and watershed analysis slready ensurc that
the distance between stands will allow the owl to

! see from one stand to the next, $O it will not need
10 fly blindly in search of another stand.

—

VIiL. THERE (S ADDITIONAL RESEARCH THAT MUST BE
INq:ORPORATED INTO THE 4(d) RULE PROCESS.

|
There is @ wealth of new research and monitoring results that should be
incorporated into the section 4(d) rule making process. This recent research
has shown that

* Owl circles do not correspond to actusl behavior or actual habitats
used.

Tracking owls over time shows & different use pattern.
= Owi circlgs do not fit the landscape.

! Owls are shown to be associated with topographic features, not
circles. '

* Eorest structure and terrain are better indicators for owl habitat than
the age of the forest.



T AuG 11 793 18:21 N%YERHQEUSER co. P.11

Western Oregon Studies:

» The amount of mature and old growth habitat decreases with
increpsed distances from owl sites.

= Thé likelihood of a pair of owis successfully occupying a site is very '
high when there is 250 acres, or more. of nestingfforaging habitat
within a 500 acre area around the site center.

Eastern _V\_Jg‘ shington Studies.

* Th:le age of the forest does not determine the suitability of habitat.
. Fon:est manipulation maintains ow! habitat.

* Reproductive success is not linked with the amount of suitable
nest'fvg forest habitat.

Habitat Stug! jes:

= Suitable habitat includes more than forest age class. Suitable habitat
incldpes: -

_ Topegraphy
. Precipitation zone
Forest zone and vegetation community types
Number of trees per acre
. Snags, downed woody debris, and understory vegetation

This informetion must be considered in the drafting of any section 4(d) rule. A
summarcy olf this research is attached.

IX. co'ycn.usmn

The prelimi'nary information on the 4(d) rule contains some very positive
ideas. We encourage the FWS to continue to develop the concepts of local
options, pre-listing agreements, and multi-species approaches to protecting
threatenedispecies on non-federal lands. We would like the opportunity t0
provide inp‘lut on those ideas as they are formulated by the FWS.

The biolog‘cal and policy issues raised in these comments should be
incorporatdd into the current rule making process.
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Proposed Outline for a Rule
Under Section 4(d) of the Endangered Species Act

Summary

Under section 4(3) of the Endangered Species Act (Act), the Fish and Wildlife Service
(FWS) would define the circumstances under which forest practices which might result in
incidental take of the northern spotted owl and marbled murrelet would, nonetheless, be
permitted. Non-incidental wke (bunting, shooting, trapping, etc.) would remain prohibited.

In addition, the FWS and the National Marine Fisheries Service NMF S) would define the
conditions under which they would enter into watershed-based, multi-species, prelisting
conservation agreements, called “forest habitat management plans,” for unlisted fish and
wildlife species. These conservation agreements would generally relieve the participating
nonfederal Jandowners from liability for incidental take if the species were listed. They would
also be taken into account in any listing decision by the two agencies as efforts in place to
protect species as provided for under the Act.

Background

213

The rule would describe the results of implementing the President's proposed conservation
strategy on federal lands in the region, and would recognize the conservation benefits of the
federal strategy and of federal, state, and other reserves.

The rule would recognize the reliable and enforceable conservation benefits that are provide.d
by state forest practices, other state laws, and binding, voluntary actions including:

. reforestation

. limits on elearcut size and timing

. sensitive sites -- controls on sediment and mass wasting (road construction
standards, SEPA and cumulative effects)

riparian buffers

wetland buffers

rain-on-snow rules (WA)

hydraulics projects rules

Shoreline Management Act (WA)

wildlife trees

bald eagle statute (WA) and sensitive bird sites (OR)
road use and closure agreersents

etc.

e © © o & © o & o

The rule would also recognize the conservation value of keeping productive land in
the forest land base, especially close to growing urban areas, and the need for
regulatory stability to easure this result. l

L
|
i
|
|

1 i
b
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The FWS would find that the proposed special rule would contribute to recovery of the
northern spotted owl and marbled murrelet in a manner consistent with the Act.

National Environmental Policy Act
An EIS would be required on the rule itself, but would not be expected on the plans.

Proposed Special Rule

The special rule would propose to creaie new section in chapter 17 of the Code of Federal
Regulations that would provide the following: :

1. Northern spotted owl

Option 1, if owl recovery is provided for under the federal conservation strategy:

(&)  To ensure that the rule continues to prohibit non-incidental take, alt
prohibitions against take would apply to the northern spotted owl, except as provided in
paragraph (1)(b).

()  Incidental take of spotted owls from forest practices would be permitted.

Option 2, if owl recovery is pot provided for under the federal strategy:
(@) Al prohibitions against take would apply to the northern spotted owl, except
as provided in paragraphs (1)(b) and (¢).

() Incidental take of spotted owls from forest practices would be permirted,
except in the following areas:
(E.g.. list of legal descriptions. )

(¢) Incidental take of spotted owls would be permitted in the areas described in
paragraph (1)(b) if the take results from activities conducted in accordance with the
applicable provisions of a forest habitat management plan prepared, submitted, and
implemented under subsections (3) and (5), below.

2. Marbled murrelet Parallel provisions to those above would apply to the
marbled murrelet.

(x.  Other species ~ Consider dzfining take for other forest species currently
Jisted as threatened, e.g., the grizzly bea, bald eagle, Oregon sibverspot butterfly, if they are
addressed in the plan for federal lands and significantly affect forest practices. y,

The following is an optional section, needed if opsion 2 for owls or a parallel option for
murrelets is included:

o721 R% 2
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3. Forest Habitat Management Plans ~ Threatened species.

(3) Incidental take of the northern spotted owl would be permitted if the take
results from activities conducted in accordance with a forest habitat management plan
meeting the following conservation objectives:

()  (List site-specific objectives, e.g., providing dispersal habitat that
meets specific standards in defined areas. Where possible, define around riparian
protection and protections for other species.)

()  Parallel provision for marbled murrelets, if necessary.)
(fc)  Other species, if needed)

4, Forest Habitat Management Plans — Multi-species conservation plans
for unlisted species.

(a)  Nonfederal landowners would be entitled to submit to the FWS and NMFS
forest habitat management plans meeting the conservation objectives described in paragraph
(4)(b) for all forest-related fish and wildlife species.

{b)  The conservation objectives of the plan would be to manage riparian areas to

meet the following objectives, plus additional objectives the landowoer wished to include:
(Describe specific riparian objectives, e.g., provide sufficient conifer trees for
recruitment of large woody debris for instream fish habitat; sufficient shade to
maintain favorable stream temperatures; large wildlife trees, snags, and downed
logs in riparian areas for cavity-dependent wildlife species, €lc. )

(&) A planthat proposed to manage forest land to meet the guidelines set forth
below would be presumed to mezt the objectives described in paragraph (4)(b). Landowners
would be encouraged, however, to submit alternative, watershed-specific conservation
measures, which the FWS and NMFS would approve if they met the objectives. A
landowner would also be entitled 1o vary the conservation measures provided under the plan
through a state-approved watershed analysis if the analysis addressed the objectives.

(Insert a description of specific riparian management guidelines.)

S. Process to prepare, review, and terminate plans.

(@)  The FWS and NMFS would develop, in consultation with state forestry,
wildlife, and fisheries agencies and other interested parties, procedures for nonfederal
landowners 10 prepare and submit, for interested federal and state agencies and the public to
review, forest habitat management plans.

) The plans would include effective monitoring and enforcement
mechanisms, including:

012183 3
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(A)  State enforcement of forest practice rules and other applicable
state laws; and
(B) Contractua) obligations between the participant and the federal

government, enforced through annual reporting, with periodic auditing by
federal agencies or states under cooperative agreements.

(i)  The plans would use watersheds as the basic planning unit, and allow
landowners to submit plans for individual watersheds, multiple watershed areas, or
larger provincial, state, or regional units of land.

(b)  Forest habitat management plans would be deemed satisfactory within a
certain time period (90 days?) unless one or both federal agencies or the applicable state
suspended the plan for additional review and a determination as to whether it:

® Was developed and submitted in accordance with the procedures
developed under paragraph (3)(a);

\

(i)  Met the applicable objectives under subsection 3 (if included) or 4,
and

(i)  Contains adequate monitoring and reporting provisions for the
agencies to determine whether the landowner is in compliance with the plan.

There would be a deadline (90 days?) for this additional review.

(¢) By notice to the landowner, the FWS or NMFS could terminate & plan at any
time if they determined that:

(i)  The plan failed to meet the applicable objectives under subsection 3 (if
included) or 4,

(i)  The landowner was not in substantial compliance with the plan and has
failed to take reasonable and prudent measures proposed by the agencies to bring the
covered lands into compliance and to mitigate adverse effects of the noncompliance
on wildlife species listed or proposed for listing as threatened or endangered, or

(ii) Continued implementation of the pian was likely to cause additional
species to become threatened or endangered.

(@)  The landowner would be atle to terminate a plan after a certain time period of
notice (/2 months?) 1o the FWS and NMFS, state agencies, and the public, subject to
reasonable and prudent measures to mitigate the effects on any take of threatened species
which would have been unlawful but for tie plan.

ornms ]
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In addition to adopting 2 special nule under section 4(d) of the Act, the FWS and NMFS
would adopt or amend other rules, if necessary, as follows:

1. Effect of the plans on listings and other decisions.

The FWS and NMFS would take into account the conservation benefits of the management
regimes in place on federal lands, state forest practices laws, and conservation agreements
under this section in a given area when making decisions to list a new species and when
reviewing the status of listed species affecting that area. If necessary, the agencies would
amend their rules governing listing decisions accordingly. Specifically, the agencies would:

(@)  Not list species where they are adequately protected throughout their range
(e.g., not list fish runs in watersheds largely covered by federal lands, plans, and forest
practice rules on the remaining landowners, assuming non-forestry issues are addressed),

(b)  De-list species where they are adequately protected throughout their range;

(c)  Downgrade from “endangered” to “threatened” areas in which risks to the
species have been significantly reduced in all or portions of its range; and

(d)  Exclude from listing portions of the range where species are protected.
2. Relief from liability for take.

(@  The FWS would amend its current generic rule, which extends the take
prohibition to all threatened specics, to exclude lands covered by a plan from liability for
incidental take of future-listed threatened species.

()  The FWS and NMFS would amend their rules governing incidental take
permits to provide that, for any forest species listed,, the agencies would presume that the
conservation benefits provided under approved forest habitat management plans were
sufficient to minimize and mitigate any potential take for the purposes of approving an
incidental take permit if the landowner were to submit the forest habitat management plan as
a habitat conservation plan under section 10 of the ESA.

3. Access.

The FWS and NMFS would modify their "may affect” regulations to Limit consultation and
conferencing requirements for nonfederal activities, such as access, that are conducted in
accordance with an approved forest habitat management plan (e.g., consulrations on access
would be expedited, and would focus only on road construction on federal land, not on
harvesting and other activities on nonfederal land under the approved forest habitat
management plan).
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COMMENTS ON DRAFT STATE AND PRIVATE CONSERVATION REGIME
' (draft of June 14, 1993)

Part One
Takin equirements for the Northern Spott Owl

We strongly support the idea of a section 4(d) rule providing
relief from incidental take requirements for the northern spotted
owl on nonfederal lands. We have several concerns about the

‘proposed language, however, as follows:

Timing. Tmmediate relief is needed, and this will require
strong policy guidance from the President. section 1 refers to
technical discussions with the states which could, if combined with
the rulemaking process, extend the current situation for another
operating season or more. These technical discussions should be
held now, and should include Jandowners who have extensive data on
owls. The 4(d4) rule could then contain substance, not process, and
should be announced at the same time as the President's
announcement on federal lands. It may need revision if the federal
1and strategy is revised, but perhaps this could be provided for in
the propoced rule.

The following suggested tTevisions would accomplish these
ebjectives:

1. Following detailed technical discussions with
the states_and other interested parties, the Director of

the FWS should issue a proposed 4(d) rule to clarify the
vraxing requirements of the northern spotted owl., __ The
proposed rule should be issued in conjunction with the
President's (proposed) new FTederal conservation strategy.
The proposed rule would consist of the following:

Conservation Objectives, Subsection 1(a) could be read to
endorse the adoption of the draft recovery plan, or something close
to it, under a 4(d) rule. our preliminary economic analysis of the
recovery plan indicates that adopting it on private lands would
have serious econcnic impacts and multiply the job losses expected
from federal restrictions. The proposed restrictions in second-
growth forests, especially in southwestern Wasbington, are
encrmously costly in terms of long-term timber supply and jobs. We
would be happy to discuss our analysis with you.

In addition, a system that makes nonfederal landowners

. responsible for the actions of others (e.g., by maintaining large,

multi-landowner owl circles, oY regulating based on owl population
targets in a gecgraphy) will aggravate the “rush to harvest"
created by the current situation, and should be avoided. _

As noted above, the administration could aveid both these
problems bY proposing a subetantive 4(d) rule at the time of the
President's announcement of a federal solution. The rTule should
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define owl restrictions on nonfederal lands very narrowly. The
pest option would be to allow jncidental take of owls on nonfederal
land. This is consistent with Jack Wward Thomas's statements that
his proposals provide for the conservation of the owl entirely on
federal land: with critical habitat designation for the owl, which
excludes nonfederal lands; and with our current knowledge that owls
occur in, and will be protected in, second-growth forests, even in
the absence of regulated habitat.

The following suggested revisions would accomplish the
objectives discussed above, assuming more specific substantive
requirements for the owl would follow in the President's
announcenent: :

a. CONSERVATION OBJECTIVES. The rule should
the—conservation reguirements 3 i

identify

for the specieg as a whole

[ I ] !
_taking into consideration the Federal conservation regime
| proposed by the President's preferred alternative__and ﬁ

[ cuxrent knowledde about on owls in second-growth forests;

Watersheds. We do not believe a 4(d) rule on owls should

‘require extensive habitat on nonfederal 1lands. We would agree,
however, that whatever habitat protection is required should be
decigned where possible to accomplish multiple objectives. A

suggested change is set forth below,.

b. WATERSHEDS. Where possible (from a
biological perspective, the taking requirements ought to
be designed around a riparian habitatwatershed protection
regime and contribute to the conservation of other listed
species and species at risk, setting the stage for a
watershed based, multi-species conservation regime;

Nonfederal contributions. We recommend that subsection 1(c)
be changed as set forth below to ciarify that the reference to
state practices excludes state Tules on threatened and endangered
species. It is appropriate (and leng overdue) for conservation
strategies to take inte account the basic management practices of
the industry and the broad protections offered under the
comprehensive state forest practices rules in the region:

c. NON-FEDERAL CONTRIBUTIONS. The rule should
recognize and account for the reliable and enforceable
conservation achievements ¢f the NSO on non~-Federal lands
as provided for under existing stats forest practices

othe those d e 1.1
hreatened and endangered S ecies nd t al landowner

practices and seak to minimiza 3ts economie impacts oOn
non-Federal forestry activities, consistent with the
requirements of ESA.
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Local options, Assuring spotted owl restrictions are very
narrowly derined, we support the idea of local options to make them
more efficient or flexible. We think that subsection 1(d) could be
somewvhat confusing, however. Is this section intended to refer
just to the watershed planning option described in Part 2?7 We
assume this would not preclude an HCP, and it would be helpful %o
eclarify this. Also, either option could be too cumbersome for
small landowners, and a third option might be for the FWS to assist
landowners with site-specific "no take" plans, as suggested below:

4q. LOCAL OPTIONS. The rule shculd also provide 2
procedurez whereby the states or landowners within—a
ould submit for approval a set of

3lternative conservation requirements—fer—the—waterohed.
One option would be the voluntary watershed-bascd plans
provided for under Part Two. In that case. i¥f the FWS
found that the alternative  reguirements met the
conservation objectives for that watershed, it would
approve the alternative, which would then define the

taking requirement for that watershed._ _Another option
would provide guidance in the use of "no take!" agreements l

whereby lando i ite-specific tion |/
lans to provent the incidental ta of indivi Y]
A third option w be the norm HCP 5 :
Rart _TWo .
tion am

In commenting on this section, we should note that we are not
taking a position on the proposals for federal land. We assume for
the purposes of this discussion that thera may be ‘watarshed-based
plans on federal 1land, but our comments should not be taken as
endorsing this over the current planning process.

The long term. We are concerned that this section could be
read to propose a joint planning process f£oTr federal and nonfederal
land. Private forest land is heavily regulated today under a
number of federal and state laws. This section should establish a
voluntary process for private landowners to harmonize these various
requirements, not create another layer of regulation. The changes
set forth below are recommended to clarify that the administration
is not proposing a federal land-use planning regime for private
land, or suggesting a planning process that would sat forth geoals
for private land management. We believe it is critical that this .
point be clear if the administration'quxqugg;ﬂjgﬂsp,gain,broad»-%?§
support. | Instead, the purpose should be to develop a workable,

— model- incidental take permit process based on voluntary habitat (or
watershed) conssrvation plans that take into account the unique
contributions and needs of private forest landowners.

In addition, we recomnend using a different term than
vyatershed analysis," which is a term of art in Washington under
new forest practice rules. Its use here is confusing because it is
not a process used on federal lands or in other states, Also, the

W
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references to short and long term, and to interim programs should
be reconsidered. Nonfederal landowners need certainty to Jjustity
the long-term investments they make in forest land management.

While the recommendations for federal land may be interim,

any

private land provisions should provide 1long-term Tregulatory

stability.

Part Two
An—Intewrim Watershed Conservation Program

One major outcome of the Forest Conference may be a
significant shift in Federal land management planning in
the region from its current emphasis on individual forest
plans and BLM districts to one defined on an ecosystem
scales. Instead of formulating plans for individual
forests or BIM districts, future planning could be based
on a watershed—amatyeis, and the planning units may be a
number of units of federal land _ grouped into
physiographic provinces. The watershed-level plans fox
federal landsameiyses would be the building blocks for
development of the province level plans which would, in
turn, govern the step-down planning requirements for
individual forest plans and BLM districts.

If an ecosystem approach with a watersheds emphasis
is to succeed, new institutional arrangements will be
required both within the Federal govermment and
intergovernmentally with  ths states and tribes.
Cooperative planning, monitoring, research and data
sharing capabilities will also be required.___The purpose
of these institutiopns would not be to get objectives for

riv t d management, to create new £
or pl i requirements for non or link
federal and nonfederal land managemept in an way.
al d mana ent objectives_;ggglg_JxL_gnnggggg‘

however, by a_voluntary watershed conseyrvation program
fo nfederal nds, as dis

The interim peried. We support the general objectives
stated in these two paragraphs: the development of voluntary,
ecosystem or watershed-based plans by nonfederal landowners
which, when viewed together with federal land management in
the reglon, will prevent additional listings of threatened or

endangered species.

This section raises several issues, however: first, we
believe the plans for nonfederal land must provide relief from
take for all species, not just riparian species, and must
include cspecles not yet listed (and perhaps not yet
discovered!). This has to be accomplished, however, with full
recognition of the appropriate roles of nonfederal 1lands.
Attached is a paper that discusses the appropriate role of
private industrial forest lands, which provides a valuable



‘) D

pgJUL @2 ’93.14:15 WEYERHAEUSER CO.  ==-- —=-==--===- P.6 @003

ngemplate® for what private lands can and should be expected
to do.

Second, we recognize that <this is an ambitious
undertaking. We propose that it should be tested in an
expedited process, not to exceed one year, on one O nore
willing industrial forest landowners. This expedited process
will show us whether a "model” approach is teasible, either
practically or under current law.

The following changes are suggested to address these
issues:

Ehe—rberim—Period

Pending the completion of a long-term shift in
Federal forest planning, the region will experience
continuing land management challenges over the nesar term
as additional species may be proposed for listingeé under
the Endangered Species Act, potentially triggering its
protective requirement under sections 7 and 9.

In anticipation of these challenges, the President
might direct the Federal listing agencies (FWS and NMFS)
to develop a-——gneé oOr mMOYe nodel watershed—conservation
programs that would (1) geek to conserve essential
riparian values in key watersheds, and (2) conserve other
species on_ a reqional level, taking into account the
appropriate roles of Pederal and nonfederal lands.
These+s model watershed conservation programs would be
avajlable on a voluntary basis to those states and
private landowners who elect to implement e—>tthem as a
neans to avoid any potential ehe—sherp—impacts of future
1istings on salmon or other riperian—dependent—species on
their activities. To test the feasibility of this
approach, t#he President would direct the agencies to
workeenfer closely with arrected states and one Qr OIS
ethers—interested landowners during—the-to developmert—et

she 2 model program_on _an expedited basis, not to exceed
one_year.
conservation objectives. The discussion of consexvation

objectives is a bit confusing. We assume these sections apply to
nonfederal 1l1and only, that is, nonfederal lands would not be
expected to meet objectives for federal lands. Aalso, although we
assume the main planning unit of these plans will be watersheds,
there may be species that are covered on a regional or landscape
scale, and room should be allowed for this. Finally, it is
critically important that the policy statements establishing this
process recognize explicitly the wood production = goals for
nonfederal lands, and other policies set forth below:

The model program would consist of the following
elements.
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i. CONSERVATION OBJECTIVES. The nedel would
articulate a set of conservation objectives for
nonfederal lands in the watershed_or other annj unit

eenservationpregran, The purpose of these objectives
would be to provide a target for those who wish to

develop their own site-specific requirements in the event
that either the states or private landowners elect to
meet the conservation objectives by alternative measures
other than those proposed by the model.

The central objective of the weteremed—conservation
program would be the protection and recovery of important
fish habitat and aquatic values through the protection of
the riparian 2zone. The program would also seek to
protect other riparian-dependent species that may be at
risk, serving as the backbone for a multi-species
conservation program for the region.___At the same time,
the program would recoqnize the need for sustainable
timber supplies and the resulting jobs from commercial
forest land management; the need to kee roductiv and
jn the forest land base, especially close to growing

« and the need for r lato stabilit 4
the ee to ind ositive incentives for nonfede
especiall nonindustrial landowners t

manage their land for the benefit of wildlife.

Model Setback Requirements. We read sections 2, 3, and 4
together as propesing that a model watershed program would consist,

first, of riparian buffers (which could be varied on a site under
section 3), and then protections under watershed analysis under
section 4. This approach raises several issues.

The detailed watershed analysis process described in section 4
is in its infancy in Washington, and has not been endorsed in any
other state. We are optimistic about the process, but would be
concernad about the undue pressure that would be put on it if it
were the sole method available to create workable habitat
protection plans. Oregon would likely object to having the complex
watershed analysis process endorsed by the adninistration while it
has a study underway to create its own process. California also
has a different approach, as does the Forest Service.

We would suggest approaching the model program using slightly
different logic. It would begin with individual landowner (oT
state) plans that take into account the habitat protections
provided under state forest practices 1laws, and would then add
enhanced buffers and other voluntary measures to that base. The
FWS and NMFS would then take into account, when making listing and
status decisiong, the adequacy of the full range of protection
offered in the relevant area.

For example, if NMFS were considering listing a fish run in a
watershed in Washington, they would look at how much of the habitat
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vas protected under Forest Service plans, how much was protected
under watershed conservation plans entered into by industrial
landowners, what degree of protection was provided under the state
forest practice rules, including watershed analysis, on all other
nonfederal landowners, and what protection education and
stewardship programs with nonindustrial landowners offered. The
agency may find that the combination of protections was adequate to
avoid 1listing that fish run (assuming non habitat issues wvere
addressed, of course), especially if a watershed analysis had been
done.

A few final comments: the term "setback" is not commonly used
in forest practices, probably because it implies a fixed width,
unmanaged zone. Fixzed-width buffers do not make sense in forestry
and have been repeatedly rejected by rulemaking bodies. We suggest
a different temm.

The changes suggested below would reflect the different logic
and other changes described above:

2. MODEL RIPARIAN CONSERVATIONSETBAEK
REQUIREMENTS. The models would contain a set of "model"
riparian consarvation areasetbeek requirements designed
to achieve the conservation objectives of the program.
These model riparian conservation areasgsetkaeks would be
designed to address forestry-related activities
primarily, although they might also address other
activities as well. Inplementation of these riparian
conservation gareas would confer upon the forestry
activities in the affected area the protections of 3
conservation agreement (described below)., _The models
could also address the needs of non-riparian species,
thus expanding the scope of protection offered Dby
regionzl, multi-species progzam.

3. SITE SPECIFIC VARIATIONS. In applying the
model vatershed protection program to any particular area
or owner, the Service and landowners would be free to
develop site-specific variations on’ the “model" so long
as the conservation objectives were achieved.  These
variations could be developed through "alternate plans”
unde ate forest practice ugh consultation
with the listing agencies, or throudh a forma) watershed
analysis process under s e la

> 2 PR6GRﬁﬁ—REQ9iREHE§957——Tbe—Feée?a%—aqeﬂe&e§~wea}éjbe
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PRE-LISTING CONSERVATION AGREEMENTS., The
conservation agreerents developed under this progran
would also be structured as "pre-listing agreements" that

would be taken inte account making listing decisions and

in_status reviews ofms e
species covered by the agreement. In the event that

these species were listed, the agreement wouldeewid be
rolled over into an immediate section 10 incidental take
permit.

RELATIONSHIP TO LONGER-TERM PLANNING. Ae—the—1f
Federal and intergovernmental institutional azrzangements
are Adeveloped to institute long-term ecosystenm and
watershed planning objectives, the Federal and state
agencies would seek—te—incorporate these voluntaryinteri®
riparian conservation agreements into ehe—any ensuing
watershed plans.
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resulting jobs from conmmercial forest land management; the need to
xeep productive 1and in the forest land base, especially close to
growing urban areas; and the need for regulatory stability and the
need to find positive incentives for nonfederal landowners,
especially nonindustrial landowners, to manage their land for the
benefit of wildlife.

2. MODEL RIPARIAN CONSERVATION REQUIREMENTS. The mnodels
would contain a set of npmodel" riparian conservation area
requirements designed to achieve the conesarvation objectives of the
program. These model riparian conservation areas would be designed
to address forestry-related activities primarily, although they
might also address other activities as well. Inplementation of
these riparian conservation areas would confer upon the forestry
activities in the affected area the protections of a conservation
agreement (described pelow). The models could also address the
needs of non-riparian species, thus expanding the scope of
protection offered by regional, multi-species program. '

3. SITE SPECIFIC VARIATIONS. In applying the model
watershed protection program to any particular area oI owner, the
Service and landowners would be free to develop site-specific
variations on the "model" so long as the conservation objectives
were achleved. These variations could be developed through
malternate plans" under state forest practice rules, through
consultation with the 1listing agencies, or through a - formal
watershed analysis process under state law.

PRE-LISTING CONSERVATION AGREEMENTS. - The conservation
agreements developed under this program would also be structured as
npre-listing agreements” trnat would be taken into' account naking
listing decisions and in status reviews of species coverad by the
agreement. In the event that these species were listed, the
agreement would be rolled over into an imnmediate section 10
jncidental take permit.

REIATIONSHYP T0 LONGER-TERM PLANNING. If Federal and
intergovernmental institutional arrangements are developed to
institute long-term ecosysten and watershed planning objectives,
the Federal and state agencies would incorporate these voluntary
riparian conservation agresments into any ensuing watershed plans.
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A Discussion Paper

The Role of Industrial Forestlands in the Management
of Western Washington's Forest Ecosystems

rivarz Gmberlands have unique roles and
responsibilics, disdnct from publie foress. Yes,

much of the public doss not differengate between public
and private foresdands and scumes that pradics on
public forest lands shauld be appiied w forest Jands.
Privaze lands must be manages for profiable dmbss
productinn even while fulfiling ewvironmental obliga-
dons: if sodieral resmictions make this impessible,
invesgnent capital and the assedaed indusorial base will
go csewhere

Given such pressure. privaee foresdand owness beve
2 noed 1 wollecively dewelop and s the acologicl
abjecives chat are approprias for ndustrial feresdands.
Ln doing 5o. consideradon must be given o the ao-
nomic objactves of the industrial landowner, stite and
fedaral focast managemant rgulutions. inasson with
other ownerships, and ous current knowdedge of the
bislagial rerpansa w vanow sivicultura) pracgices. n
the absencr of such a sarment, there is Ukely © be
cantnues confusion arnong lndowners and dhe public
over roles and responsibilides, which in aam leads w
unrealisde demands dhat industrial forestland oemars
roeet all expocmsons.

Recognizing the need for pondve acton, the
following smnoacnt of coologicul objecdves appropriaz
fot privace forest andownas in waterm Washingoon was
developed by a sample of individuals affiliaecd with
indusrial lorest companies, academia, agendies, and
soninduwsmial owners.” We belicve this stareraent
reprexna 3 sgnifant sep Wward clarifying the
appropriaxe role of induscrial formsdands in managing

 western Washingron's forest ecosyseerms. 12builds on the

subrmntal edsting veluncuy carunignents and
regulaory responsibilides of privag forsiland owners,
and is placed within the context of the reles and
resporsibilides of other Jandownerships.

The appropriaiz key roles identficd for privatc indusanial
Jandowner arc as follows:

1. Protectisu sl Aparian areas and wotlands

Privaz forest landownass hawe the rsponsibiliy for
managing fiparian arcas and wedands 1 provide for
wazer qualiy, fish habize, and ascociated wildlife valuae
Mansgemens objaZives may incude provision of shade
and large organic debris for saeams., increastng the
conifer cunponant in riparian wreas, asewng and
monitring the dffceaveness of aurent regulidons, and
epaperating with adjacent landowners © achieve desired

riparian condidons.

2 Provision af daxditat for sary and mide

saccessiosal spacies

Private forest landowners will provide habieas for asty
successional spedcs in canjuncdon with thels primasy
opmdonzlgoalofmsmlmbic drabe producsan. In
addigen, through siviculzunal cearaens designed ®
et aad remin suctares (large orees, snags, and down
logs) and diverse vegegve wonditans, they will provide
for many mid successional speacs (hose that depend on
dhe sbove structires) and some lazm-succesgional ipeass
{those thar require strucural ATBUES o fearurs of ald
forest sands).

3. hssixt public land managers in meeting thair
respoasiblitties tor late suceessional acosystams

* This zazemens is she raus of @ workshop on March 1-3.1993 sponsored &y the
Obympic Narurai Resonorees Censer as she Uniserszy of Washingion: s Collsge of

Lorez Ruouress

While the proteczion of law sucomsional ecosysems ad
specics is primarily the casponsibilicy of pubiic Jand

centinued on page 2
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The Role of Industrial Forestiands in the Management of
Westem Washington’s Forest Ecosystems (cont.)

managess, ivis appropriaw and desirabic for private forest
landowners © cooperats, whae pnm'al. in mectng
these obpcives. Tor cample, privaze Jandewners might
camplement public obligadons by providing owi
dispersal habitat, parddpadng in fand gada or salo
iteal © conscrvagan programs, and working withir.
incengve and/or coMPESALION PIOgTams that enéourge
protecion of law successianal specas.

4. Maiataining Sits Productivity

Piivaw forest landownars will mainain the basic
productve capacity of théir lands, with patiadar
reference w sail properass. This may be accomplished
through such measures as minimizing soil dismurbane
and compacsian, improving read conseudion and
maintenanee, and identfying and protecing fragile sous.

Pramises

The key premises that underlie the privazs indusid
fores: landowner's commmignent o the above cologly
objectves arc as follows

1. Privaze landowners must have the opporaunity w &t
an accepable e of rtum on capital. Falling © adhiew
this ceonomic goal will result in the loss of working
foradunds throughout B Xag

2. The spoced owl contravessy must be reolved on
privace lind and the roles of difrent landowners
clarificd with regard o chis issue While proscton of the
owl is necessary, qurront requiremas are Aot compauble
with the eoonamic nesds of private landowners. Iris
eherefore not appropriats 1 reQuire pnvak landowners
@ suppon spocd owl populanans without COMpansa-

[T

3. We must Jook beyond adidonal speds-by-spedies
appronches w conservasion and begin focusing on
ccosysems. Resolusen of the spousd owl reavery
pro<ess on privaz lands will mean liade if we find
sursebves facing onc endangered speciey—and hance one
aisis— 2ot anothar. Developing new woproaches thar

daal wliectively witk groups of speaics and habias is
gl w be sucacsshul, these new approaches must
acenmmodam the different goals of vasious
landownerships

4. Our correnc knowledge base is inadequate 1o the sk
of guiding the davelopment and applicadon of an-che-
ground ecosyrtm management. Hence, priva pudblic.
and academic instrugons nad W make 3 sgong
wllectve commigmens w developing the necessary
Inowledge bast for ecosystem approachis © forest
management. In addirion. we need © make 2 sronges
and more neerd commioment © monioring and
cvaluating srivises and progrums already underway.

5. In light of the Jong-term naqure of formst invaTnens.
much greacr regulatory aTRingy than currendy exists i
required for privare forest landowners o achicve
ecological objeaives in pargeular, and © sy i the
foresay busines in gnaadl

6. Achieving some scological objectives can impax
tignificant economuc <osts on privaie kandowners
Incentive and/or ompensagdon programs ar ofwn 2
roore appropriaic and dhdmt means of merning chasc
objectives than are regulusions. For example, when
landawners make 3 comumignant w forgo haneung in 3
given area (e.g-, erenddd ripaiun arcas), T redief
measurss might be provided. More invesugation of
appropriate incentives of this sort should be pursued.

7. Propasals that coordinare acgvities across landscapes
fust comply wich ansrust lgws.

This srawement is propesed 25 the basis for defining socal
responsibilites berween privase forast andowners and
sogety, in whidh the privace landowner recognizss and
aczzps significant ecological respansibilides in reurm for
regulaory swbiliry and an aceep@nds of the basic
economic prinapls dhat are necessyry © rnzing.i.ﬂ
productve workng forers.

Page 2
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The Role of Industrial Forestiands in the Management of

Western Washington's Forest Ecesystems

Waorkshop Participants

The following individuals uhich parsicipased in all or pars of the workshop aczed
in a varicry of roles inchuding: repraenting Lompanis, peshig ov seleaed ropicy,
end advising the proces.

Mph A.I.ig

USDA Forest Service. PNW Farest Reseiren Sutior:
Dick Best

Murray Padific

Jan Belwon

Washingion Farm Forsay Assodadon
Conor Boyd

Weyerhacuser Campany

Donna Brown (fasdliuaror)
YWeyarhacuser Comnpany

Mason Browme

John Haneoek Timber Ressuter Group

Kaleen Comingfam

Washington Stare Deparrment of Natural Resources
Dave Craoker

Plum Creek Tunber Company

Catherine Bllowt

Governor's Timbe Tram

Jeory Frankiin

Olyrepic Nasural Resouress Caneer

College of Forest Resouress, Unnversity of Washingmon
Joha Gorman

Simpson Timber Company

Jerty Guewila

Weyshacuser Company

Don Hanley . :
Collge of Forat Resoures, University of Washington
Andy Hansen :
Monnrna Scate Universicy

Bob Lee

College of Forest Resouress. Univessity of Washingion

Kathryn Kohm (facteator)
Olymp'xc Nawurs) Reouras Cente

Wayne Manon

" John Hanaock Timber Resource Group

Ra McCulloagh

Weyshaeuser Company

Bob Meier

ITT Rayonia Inc

Bob Naiman

College of Forest Resowsazy, Universizy of Washington
Cadry O'Halloran

Qlympic Nagonal Forest

Chad Oliver

College of Forest Resourcss, University of Washingwn
Dick Pigrzon

Weyerhasuser Corapany

Cassie Phillips

Weymrhacuser Campany

Jimn Rochelle

Weyerhacuser Company

John Shurway

Washingwn Statr Deparmnant of Nawural Resources
Cordem Smith (fclictrx)

Ofympic Nacural Resouress Coneer

Art Seearas

Washingwon State Deparzoent of Nasural Resouraes
Tom Texy

Weyerhaauser Company

David Thorud

Callege of Forest Resowress, Urnuversity of Washingmon
Jonn Wasjohn

Par Blakely Trex Farms

Nel Wilkirg

Port Blakely T ree Farms

Steve West

College of Forest Rasouress, Universicy of Washingron
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Tom -

Enclosed are:

l. Weyerhaeuser letter requesting that owl
circles be eliminated on private lands.

2. Revritten draft of our commitments
re: domestic supply, log exports, and
riparian protection.

3. The first two letters from other
private landowners on the owl circles.
(More to come).

Charley and I are prepared to finalize this
understanding on Thursday, if you are ready.
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May 14, 1993

The Honorable Bruce Babbitt
Secretary of Interior

1849 C Street

Washington D.C.

Dear Secretary Babbitt,

As we discussed during our meeting on May 3, 1993, Weyerhaeuser Company is heavily affected by
restrictive circles imposed to protect northern spotted owls on private lands. All or part of 370 owl
circles fall on our lands, affecting our ability to manage 390,000 acres of our forest lands in the Douglas
fir region of Washington and Oregon. Approximately 4 billion board feet of Weyerhaeuser timber is
contained within these circles.

Many other private landowners, as well as state lands, are similarly affected by owl circles.

These circles must be eliminated from private lands as part of the overall resolution of forest related
issues in the northwest. Continued imposition of the circles will exacerbate the overall timber supply
problems in the region by constraining the ability of private landowners to harvest timber.

The owl circles are neither equitable nor biologically sound. As we discussed in our meeting, the data
from our years of research and monitoring of owls in second growth forests suggests that the circles do
not correspond to actual owl behavior patterns and do not fit the landscape. They are differentially
enforced across the three affected states, and bear no relationship to the conservation measures taken on
federal lands.

We have committed to proceed with the development of a comprehensive habitat management plan that
would be a model for industrial forest lands in Oregon and Washington. Our vision is a plan that
addresses all species, including those currently listed under the Endangered Species Act and those that
could be listed in the future. In other words, we envision a plan that transcends the current species-by-
species approach and defines the role of industrial forest lands in an overall landscape context. The
cornerstone of this approach will be riparian conservation and enhancement to benefit fish populations
and other aquatic species.

The owl circles force us to unnecessarily maintain the current species-by-species approach. Their mere
presence hinders the development of a more thoughtful and collaborative landscape plan for our lands.

Until there is a resolution of this issue, we will continue our historic commitment to protect spotted owls
using our best science.



We urge you to eliminate the owl circles as part of the resolution to the northwest forest issues.

Doing so will immediately help the overall timber supply situation and will be an important first step in
the development of a model habitat management plan for industrial forest lands in Oregon and
Washington.

Sincerely, ) )

Charles W. Bingham
Executive Vice President
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You have asked how we would manage the incremental volume harvested from our
fee timberlands should the protective circles around northern spotted owl sites be
removed. We are prepared to voluntarily commit that during the three years
following the removal of the spotted owl protective circles, any incremental increase
in our overall Washington and Oregon fee harvest volume resulting from relief from
those requirements will be made available for domestic processing.

During this same period, we will manage our log export volumes at levels that do
not exceed our 1990-1992 average annual shipments.

We are committed to proceed with the development of a comprehensive habitat
management plan that would be a model for industrial forest lands in Oregon and
Washington. Our vision is a plan that addresses all species, those listed under the
Endangered Species Act and those that could be listed in the future. In other words,
a plan that transcends the current species-by-species approach and defines the role
of industrial forest lands in an overall landscape context. The cornerstone of this
approach will be riparian conservation and enhancement to benefit fish populations
and other aquatic species.

DETERMINED TO BE AN ADMINISTRATIVE

markING Nimiazs: [ pare: 1!l§!\b
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May 14, 1993
The Honorable Bruce Babbhit
Sceretary of the Interior
1849 C St., NW
Washington, D, C. 20460

Dear Secretary Babbit:

Thank you for the opportunity to moet with you following your session
with our Timber/Fish & Wildlife (TFW) group while visiting with Commissioner
Belcher in Olympia on April 20.

One issue with significant impact on small Jandowners but beyond the
scope of TFW is the “spotted owl circles”. Their 1.8 mile radius (2.2 miles on
the Olympic Peninsula) has completely locked up the land for many families.

Though the USFWS at one time used--and then abandoned--these huge
circles, our state continues to use them. If a new and more realistic method for
protecting habitat were adopted at the federal level, our state may follow suit.

A few examples to illustrate the geographic spread of the many small
landowners who are now denied harvest permils because they are within these
large owl circles (though far from any owl nests), are

Ross Frank, Leavenworth:
Bob Monahan, Kent
Ralph Newell, Leavenworth:
Betty Orem, Port Angeles
Vincent Shaudy, South Bend
Allen Thayer, Vancouver

The number who are impacted grows each year, because landowners only
find they are in an owl circle when they apply for a harvest permit.

We would certainly welcome Jeadership from your office for viable spotted
owl protection methods that are far less rigid than the geometric circles that
impact private growers so severely. Please let us know if we can be of any help.

Wé »
§ Hanson
Bxecutive Director

o “A Crop Today . . . Another Tomorrow . . .
e TN THROUGH GOON FOREST MANAGEMENT"




PORT BLAKELY TREE FARMS

GROWING & LOGGING TREES SINCE 1864

500 UNION STRELRT, SUITE 830
SEATTLE, WASHINGTON 98101
(206) 624-5810
FAX (206) 624-9745

May 14, 1993

Secretary Bruce Bubbitt
Department of the Interior
1849 C Street NW, Rm. 6151
Washington, DC 20240

Dear Secretary Babbitt:

As a point of introduction, I am a professional wildlife biologist employed by a private
landowner that manages forestlands entirely within the geographic range of the northern
spotted owl. Therefore, my perspectives concerning the effectiveness of current spotied
owl protection is influenced by my interactions with the take prohibition of Section
9(a)(1)(B) of the Endangered Species Act.

The current biological guidelines available from the U.S. Fish & Wildlife Seivice are not,
in my opinion, in the best interests of the long-term conservation of spotted owls on
private lands. Although the 1990 Take Guidelines proposed by the Service werc
officially rescinded in 1992, they do remain as "biological parameters” in the viewpoint
of Service employees. Our state regulatory agencies use federal guidance as a basis for
forcst practices regulations. Furthermore, these guidelines have been referred to as a
private lands contribution to recovery in the April 1992 Draft Recovery Plan. And, we
hear rumors that a variation of these "Circles and Surveys" will be part of some future
Section 4(d) protective regulation for private lands.

The mere existence of this cumbersome regulatory tool has resulted in the accelerated
harvest of suitable owl habitats on some private lands. Also, for possibly the first time in
this nation's history, private landowners have an extreme disincentive to allow for the
development of specialized wildlife habitats on their lands. 1 attribute this to the
inflexible nature of the current take guidelines.

1 ain involved with management planning for Port Blakely lands within several ow]
circles in Western Washington., Each owl circle encompasses up to 10,000 acres, within
which there are several ownerships. These are productive lands that are valuable for both
present and future wood supplies, while also providing extremely valuable wildlife
habitats (even though the trees are second-growth). I can personally attest to the fact that
silviculturists employed by private landowners have the technical expertise to manage



Secreiary Babbitt, P2
Wilkins

for habitat features that are used by spotied owls (as well as other sensitive wildlife
species). However, any private forestland that is now developed into usable ow] habitat
could be restricted from any further commercial management. This is not an incentive for
a long-term forest management program that considers wildlife values. 1am sure you can
sec the need for some real changes here.

In summary, we need more flexibility in the management response to the take prohibition
for private lands. Privaie landowners can contribute to an overall strategy for the spotted
owl. However, if the federal response is to simply apply a cook book recipe, such as the
"Circles and Surveys" approach, we all Jose. Please consider an alternative.

] suggest using a more integrated approach which takes entire sub-populations into
account rather than bird-by-bird protective guidelines. For example, private land
managers can compliment public Jand obligations towards population recovery by
managing dispersal habitats such that sub-populations on public lands do not become
isolated.

Secretary Babbilt, there are other roles in which private landowners may participate in a
positive solution to the management of sensitive wildlife species. I encourage you to
consult with private Jandowners and consider removing these disincentives to private
lands contributions. Also, the officers of Port Blakely Tree Farms would like to invite
you to visit some of our lands to see some results of long-term forest management.
Please let me know if 1 may be of assistance in providing more information, or in
arranging a field visit.

Sincerely,

A0 DN

R. Neal Wilkins, Ph.D.
Wildlife Biologist
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2007 L Street NW.
Suits 304

N A Weyerhaeu SCr . Washington. D.C. 20036

( \ Tel (202} 293 7222

June 25, 1993

Mr. Tom Collier

Chief of Staff

U.S. Department of the Interior
1849 C Street, NW

Room 6151

Washington, DC 20240

Dear Tom:

Thanks for ycur time on the phone yesterday. You asked for
our thoughts on the riparian zone issue, and I wanted to
respond quickly.

The conservation and enhancement of riparian and agquatic
ecosystems is best achieved through the application of
individually tailored, site specific prescriptions; net fixed
width buffer zones. VYears of research and experience have
shown that flexible, site specific prescriptions are most
effective because:

The width an

2. nd vecgetation can be managed to meet
specific ecological objectives for irndividual areazs

{fe.qg. wildlife 2r figh hablizat)

b. Local topegraphiz, z2ologic, znd climatic influensés
can be accompodated for., For swample, the management oOf
a riparian eccosystem in stecep tepography should be nuch
different than management in & flcodplain. The
conservation prcqcrlptluns should be customized for the
specific conditicns present con 2 site

In contrast, & fixed width buffer system results
"average™ protecticn, applying unnecessary ccnstro... .3
on some sites, and, perhaps, falling to fully protect
other sites.

Further, the condit:ons of the upland areas can be
incorporated into the riparian conservation scheme
to achieve ecologic objectives. An area prone to
frequent "rain or snow" events in the upland areas
should be managed differently than other areas.
Again, a fixed width system does not allow for that
necessary flexibility to be incorporated.

{
PHOTOCOPY
PRESERVATION - 1ang managers and sclentists can more rapidly achieve
ecologic objectives by applying site specific
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prescriptions. Alternatively, a fixed width buffer
approach effectively "locks" in the current attributes

of the riparian area.

For instance, past forest practice laws reguired that
streams and their surroundings be cleaned out following
logging. In many cases, these streamside areas have
naturally reforested with fast growing hardwoods such as
alder. These hardwood species, however, do not provide
the same ecological functions for both wildlife and fish
habitat that coniferous trees do. Without the flexibility
to actively manage these areas, it is unlikely that
coniferous trees will return to these riparian areas for
decades. :

d. Finally, the status of riparian and aquatic ecosystems
can be effectively monitored using state of the art
technology such as Landsat imagery and Geographic
Information Systems. While fixed width buffers may appear
to be a simple regulatory mechanism, there is no question
that current technology allows for flexible site specific
systems to be efficiently and accurately monitored over
time.

In summary, site specific prescriptions can be tailored to:

a. Prioritize management of non-timber resources such as
fish, wildlife and water.

b. Provide for late succession (e.g. old growth) forest
characteristics.

¢. Include restoration and enhancement efforts in the
short run when and where appropriate.

d. Rely on natural processes for long term conservation
and enhancement of the aquatic ecosystems.

Tom, we deeply appreciate your willingness to work with us on
oy padn : _ ] fforts to

initiate a joint HCP process and remove the owl circles from
private la. 5. I have told members of the delegation that we

are working with you and that we will reserve comment until we
have seen the final proposal. Let’s stay in touch.

Warm regards,

{ pHOTOCOPY

pRESERVNT“) rederick S. Benson, III
Vice President
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COAST RANGE CONIFERS

FAX TRANSMITTAL - 3 pages total
May 18, 1993

Sccretary Bruce Babbitt
U.S. Department of the Interior
1849 “C* Street N.W, Room 6151

Washingion, D.C. 20240
Dear Secretary Babbiu:
BACKGROUND

Coast Range Conifers is a family partnership consisting of myself, my mother, brother, sisier and
our families, We own and manage 2,800 acres of forest land la western Oregon. We are private,
non-industrial forest landowners in our third generation. Our forest management plen stresses
good stewardship and growing and harvesting trees beyond our lifetimes.

S[TUATION

We were p:anninmdo acte sale of standing trees that is 80-140 year 01d mature conifers located
ncar the coast in Lincoln Couaty, Oregon, This property has been in the family since 1926, Both
spolted owls and marbled murrelets ({ederally listed as threstened spacics) are centered adjacant on
U.S. Forest Service lands. A few days ago, we regretfully postponed our sale due 1o pussible risk
of an "owl taking" (see antached letter). T

PROBLEM

We meet the requitemenis of the Oregon Forest Practices Act, which includes protecting 2 70 acre
core area around ow) centors and seasonal logging resitictions to oot disturb nesting birds.
Beyond this, we are uncertain if 3 "taking" olggn endangered species will ocour if our trees are
harvesied because of the "owl circles” rules being used by the U.S. Fish and Wildlife Service,
These ciscles currently ¢ross all boundarics of private and public lands.

Porclug us by tineat of viulgdug U ondeugel ed apecha BuL L ULCE U LGOS 01 DY aviua)

proseculion after the fuct) 10 comﬁlcwly or partially restrict our respansible harvest to provide owl -
ot murrclet habitat IN PERP is 8 huge and unfair economic butden on us. There is no

compensatioa for the risks and invesiments we have made for 67 YEARS!

Tho Narvest of Wiis mature Laber 8 absolulely NeCEsSary 1o (he Iamily - We Cannot go Shewhere o
harvest. We would be forced to harvest our vounger, immalufe growing trees, '
Much of the arca within "ow! circles” has already been harvesied by the U.S. Forest Service and
other private owners. Somé of the land is farmed, or in hardwoods, And a large portlon Is in
younger timber "unsuitable” for owl habitat due (o past fires in the area. We have planned an

. ———— s e o 2869 SPRING BLVD, SARA A. LEIMAN
503-943-4059 EUGENE. OR 97403 803-847-5580

PHOTOCOPY
PRESERVATION
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orderly harvest of our mature trees, but since we are one of the last 1o barvest in the "circle’, we
will unfairly suffer the consequences. :

Forcst fandowners should not be forced to shoulder the huge economic costs of wildlife diversi

that bcneﬁummﬁph Forest 1andowners do have a responsibility to follow good stewardship
practices and we will if offered only a littlc encouragement. We had planned as part of this sale to
sactifice many dollars to go beyond the requirements of law to enhance and protect habitats « such
as placing woody debris in streams o improve fish habitat, leaving all spags for nesting trees, ste.
Bul without access to harvest of thess trees in a responsible manner, we cannot afford 10 do these
things. One suggestion from USFWS was to harvest but leave 60% tree crown ¢losure 10 protect
ow! habitat. For all practical purposes, this means thoso trees will have to be left forever and

geiting new trees 10 grow undernéath will be difficult,

This taking of out property is OUTRAGEOUS and ] urge you to exclude private lands from any
*owl circles” required as part of an owl recovery plan, |

Sincerely,

Fra SfFernri

- Sara A. Leiman, managing partner

. PHOTOCOFPY
PRESERVATION
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May 17, 1993
Socretary Bruce Babbint
Deparcncat of the Toterior
1849 “C* Stroest N.W,, Rooms 6131
Washington, D.C. 20240
Dear Secretary Babbitt: |
Circles snd squares 80 not wesh with private lands that arc mainly governod by the public
land sarvey syswm. 1 soo many owl cirales encrosching on the private land of many
woodland owners. wmmm«mwuml now fear tiat two Of thies
gmall parcels 1 own could be ipacted by public ownarship that sdjoins these parcels.
owls are discovered of mwwthcpubﬁcowuanb.tp,myhndwﬂlbe y
"taken" byachﬂemwdodybemﬁepbﬁchnu -
[ foel private lands should b6 excluded from any "owi dircles® that might be corsidered in 3
owl recovery plan on foderal 1ands. :
m&umammmwmmmuwﬁon whether the threatencd
o gatys really exiss.

JD:cle

oc: Vicki Cram, Ball, Janik & Novack

joat Porping, (AR
Maty Maln, Jackaon, Alex

Kimdrick, Joacphine

Dubdopl, Manaviolki Luzamd Durham, M
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A Weyerhaeuser . Washington, D.C. 20038

Tel {202) 293 7222

June 4, 1993

Mr. Will Stelle

Special Assistant to the Secretary
U.S. Department of the Interior
1849 C Street, NW

washington, DC 20240

Dear Will:

Thank you very much for agreeing to meet with Charley
Bingham, our Executive Vice President, Heidi Biggs, our
Government Affairs Manager, and myself on Tuesday, June 8,
at 10:00 am.

In light of the nation’s timber supply problem, we feel it
is important to once again emphasize the impact of the
spotted owl circles on private land in the Pacific
Northwest. We appreciate the opportunity to share our views
with you.

Sincerely,

Frederick 8. Benson, IXI
Vice President

pPHOTOCOPY
pRESERVATmN

FROM 202-292-2955 06-04-93 03:57 PM
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Weyerhaeuser Company
" Executive Biography

Charles W, Bingham
Executive Vice President

Charles W, Bingham joined
Weyerhaeuser Company in 1960,
and after several management
assignments in the timberlands
group he was elected vice
president of wood products in
1968. He was elected executive
vice president in December 1981.

Bingham graduated magna cum

. OT OCOY’Y
ESERV ATION

A Weyerhaeuser

lande from Harvard College m
1955 and graduated from

Harvard Law School in 1960. He
served two years in the U.S. Army.

He is a director of Puget Sound Power & Light Company.
He is chair of the Tacoma-Pierce County American
Leadership Forum, vice president of The Mountains to
Sound Greenway Trust, and a trustee of the
Weyerhaeuser Foundation. He is past chair of the
National Forest Products Association Board of Governors
and the University of Puget Sound Board of Visitors for
the School of Business and Public Administration.

Married, four children,

Exec bios.1
Rev, 1/5/83
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& Weyerhaeuser Company
Executive Biography

Frederick S. Benson Il
Vice President
Federal Affairs, Washington, D.C.

Fred Benson joined Weyerhaeuser in 1983 in Washington, D.C., as vice president
of Federal Affairs,

Prior to joining Weyerhaeuser, he was vice president of government affairs for the
American Paper Institute in Washington, D.C., from 1980 to 1983 and corporate
representative for International Paper Co., also in D.C., from 1979 to 1980. He
was director of resource management for the Automation and Communications
program in the Department of the Army, 1977-79; executive to the Assistant
Secretary of Defense for Legislative Affairs, 1976-77; staff assistant to the
President for Energy Policy (White House Fellow), 1973-74; and executive to the
Assistant Secretary of the Army for Financial Management, 1970-72.

Benson served in the U.S. Army from 1959 to 1979 and held various command and
management positions in the U.S. Army in Alaska, Vietnam and Korea. He was
a colonel when he retired.

He received a master of arts degree in political science from Auburn University in
1969 and a bachelor of arts degree in government and law from Lafayette College
in 1959. He also ¢completed Harvard Business School's advanced management
program in 1986.

Benson has been a member of the President’s Commission on White House
Fellowships since 1989 and of the Marimed Foundation’s advisory board since
1984. He was an associate trustee for Lafayette College, 1986-89; co-chair of
Neighborhood Friends of Mount Vernon, 1987-90; and president of the Lafayette
College Alumni Association, 1975-80.
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Weyerhaeuser Company
Biography
, Heidi E. Biggs
Government Affairs Manager

Heidi E. Biggs joined Weyerhaeuser Company in April 1992 as a government
affairs manager in Weyerhaeuser's Washington, D.C., Government Affairs
office. She is a registered lobbyist and represents the company on natural

resource, transportation, and employee benefits issues.

Prior to joining Weyerhaeuser, Biggs was a government affairs representative for
the American Forest Resource Alliance from 1990 to 1992. She was a legislative
assistant responsible for resource and environmental issues for U.S. Senator
Slade,Gorton from 1989 to 1990, and on U.S. Senator Dan Evang’ staff from 1985 to
1989, She graduated from the University of Puget Sound in 1985.

Biggs is a board member and past president of the Washington State Society in

Washington, D.C. She is recording secretary and served as a collegiate/alums
relations and scholarship chair for the Northern Virginia Alumnae chapter of
Delta Delta Delta.
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Bill Berry

ITT Rayonier

1177 Summer Street
Stamford, CT 06904
Phone: (203)384-7000
Fax: (203)964-4335

Wade Boid

Longview Fiber - Timberlands
P.O. Box 667

Longview, WA 98632
pPhone: (206)425-1550

Fax: (206)425-3116

"Lowell Diller

Simpson Timber Company
P.0. Box 1169

Arcata, CA 95521

Phone: (707)822-0371
Fax: (707)822-4429

Tom Herman

Pacific Lumber Company
P.0O. Box 37

Scotia, CA 95565
Phone: (707)764-4273
Fax: (707)764-43%6

V Lorin Hicks

Plum Creek Timber Company
099 Third Avenue, # 2300
Seattle, WA 98104-4096
Phone: (206)467-3600

Fax: (206)467-3796

walter Jarck
Georgia-Pacific Corporation
P.O. Box 105605

Atlanta, GA 30303

Phone: (404)521-5103
Fax: (404)827-7010
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Andrew Miller

Stimson Lumber Company

308 Pacific Building 520 SW Yamhill
Portland, OR 97204

Phone: (503)222-1676

Fax: (503)222-2682

Katherine Phillips

Weyerhaeuser Company
WWC2H2

Tacoma, WA 98477
Phone: (206)924-3172
Fax: (206)924-3671

_ Steve Self

Sierra Pacific Industries
P.0. Box 496014
Redding, CA 96049-6014
Phone: (916)365-3721
Fax: (916)365-9475

Donald Smith

Boise Cascade Corporation
P.O. Box 50

Boise, ID 83728

Phone; (208)384-7560
Fax: (208)384-4912

Robert Taylor

California Forest Association
1311 I Street, Suite 100
Sacramento, CA 95814
Phone: (916)444-6592

Fax: (916)444-0170

Neil Wilkins
Port-Blakely Tree Farms
417 West Main, Office B
P.O. Box 1108
Cenftralia, WA 98531
pPhone: (206)736-1601
Fax: (206)736-3041
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FISH AND WILDLIFE SERVICE
WASHINGTON, D.C. 20210
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ADDRESS ONLY THE DIRECTOR.
FISH AND WILDLIFE SERVICE

August 4, 1993
In Reply Refer To:
FWS/Region 1/ES

Honorable Norman D. Dicks
House of Representatives
Washington, D.C. 20515

Dear Mr. Dicks: .

T am writing to update you on our actions regarding a 4(d) rule for
the northern spotted owl. Earlier this month, you asked for
information from our Olympia office regarding the strategic
differences between a 4(d) rule and a Habitat Conservation Plan
(HCP) for spotted owls under the Endangered Species Act. In a
letter dated July 6, 1993, our Olympia office sent you its
preliminary views on this matter.

Additional analysis of the conservation benefits has subsequently
convinced us that our letter of July 6, 1993, implicitly
understated the owl conservation contributions to be made by
federal lands under the President's plan, and explicitly overstated
the scope of restrictions necessary and advisable for the
conservation of owls on non-federal lands. In fact, our current
view is that considerable relief should be available to a majority
of non-federal landowners, particularly if the U.S. Fish and
Wildlife Service receives close cooperation from the regulatory
authorities of a given state.

As our thoughts on the merits of using the 4(d) mechanism have
matured, we have concluded that a properly structured 4(d) rule
will be an excellent mechanism for providing prompt relief to
landowners from the taking guidelines issued earlier, while at the
same time providing what is necessary for the conservation of the
northern spotted owl. Such a rule need not -- and will not =--
eliminate the opportunity for individual landowners or the states
to develop HCPs or prelisting agreements if they so choose. The
rule will complement the HCP process and provide another procedural
mechanism to clear up what types of forestry activities are
permissible under the Endangered Species Act. Thus, an HCP may
make good sense for a state that is very far along in the
development of a comprehensive HCP, or for a non-federal landowner
located in an area that is of particular importance for the
conservation of the owl. An HCP in the latter case might provide
a level of localized and necessary mitigation "fine-tuning" that
could not otherwise be achieved through a broadbased 4(d) rule.

[ ] ]
United States Departinent of the Interior ﬁﬂ%



-

Honorable Norman D. Dicks _ 2
In one short month, we have explored many innovative uses of a 4(4)
rule and now have a much better understanding of the flexibility of
this conservation tool. We hope to formulate a rule that will
contribute to the conservation of the owl while opening the door
for innovative uses of HCPs and other management options. We will
keep you informed of progress in our analysis and, as always,
appreciate your support and interest in our issues and activities.
If T can be of any further assistance, please give me a call.

Sincerely,

/jZ’MPh z{j) ///;yu,zﬂ\

Regional Director
cc: Director, U.S. Fish and Wildlife Service

bcc: FW/Don Barry
SI0/Will Stelle
FWS/Mike Spear
SI0/Tom Tuchmann
FWS/Dale Hall, ARD, Reg. 1

FW:DJBarry:ags:08/04/93:208-5347
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ASSOCIATION

August 20, 1993

Will Stelle

Deputy Director

Office of Environmental Policy
The White House

Washington, D.C.

Dear Will:

We appreciated the opportunity to meet with you, Department of the Interior,
and Fish and Wildlife Service staff on August 12 and 17 to discuss the Administration’s
efforts to develop a rule under Section 4(d) of the Endangered Species Act (ESA) to
deal with the issues surrounding the regulation of non-federal lands for the northern
spotted owl. The meetings were very helpful. Our members and other landowners in
the region were very appreciative of the opportunity to interact with the people
involved in writing this rule.

These meetings provided us with a better understanding of the information you
need to fill some of the non-federal land data gaps with which your biologists are
struggling. We know you need a better understanding of how the state forest practices
acts’ requirements affect our activities on the ground. A solid appreciation of these
rules will most likely require a trip with your biologists into the field to meet with
industry biologists and forest managers to review how our activities -- as regulated
under state forest practice rules -- affect owl habitat needs. There are also data on owl
nesting areas on private lands and additional industry research data that your biologists
seemed to lack.

Notwithstanding their utility for information exchange, I must confess that these
meetings were most significant in raising our level of concern about: (1) the approach
that your agency team is taking with the rule; and (2) the likely result that will ensue
for non-federal landowners. Based upon the information provided by Service biologists
at our two meetings, it seems more likely that the rule will increase rather than
decrease the burden of regulation on many non-federal landowners in the region
compared to what they now face.

Because of the serious nature of what we heard and the concerns that it raised,
we spent the better part of our industry-only meeting on August 13 reviewing our notes
on what your biologists told us. Attached is a memorandum that: (1) reduces to
writing our best recollection of what we heard; and (2) elaborates on the significant
problems with what we believe to be the Fish and Wildlife Service’s present approach to
the development of the Section 4(d) rule.

1250 Connecticut Avenue NW. Second Floor. washingion, DC 20036
Phone: 202-4G63-2700 Fax: 202-463-2785



I would summarize our single, greatest concern as follows. Even with admitted

gaps in data and understanding of what is occurring on the ground, it appears that this
rule will be issued in proposed form by the end of this month. We do not believe that
such a course of action will serve either the Department’s interests or our own. Thus,
we believe it is imperative that we meet early next week to discuss how to deal
effectively with your additional information needs, and evaluate the significance of the
data gaps that presently exist in the likely content of the proposed rule. We would also
like to discuss with you the following principles that we believe should guide the
development of the Section 4(d) rule:

1)

(2)

(3

(4)

The rule should reaffirm -- as originally stated in Interagency Scientific
Committee Report, the final Fish and Wildlife Service critical habitat designation,
the Gang of Four Report, the Scientific Analysis Team Report, and the statements
introducing the Forest Ecosystem Management Team Report (FEMAT) -- that the
President’s July 1 plan for federal lands provides all of the needed habitat for the
conservation and recovery of the owl. As you already know, it is our view that
Option 9 exceeds the owl’s real habitat needs.

The strategy that should govern the Section 4(d) rule should be to define and
geographically limit the ESA Section 9(a) prohibitions related to the northern
spotted owl and provide further relief from the "take" restriction to landowners
who voluntarily implement conservation measures. The Fish and Wildlife Service
should reject any regulatory strategy that imposes a mandatory duty on private
landowners to assist in the "conservation" or recovery of the owl.

The guiding principle underlying the development of the Section 4(d) rule should
be to seek innovative solutions providing relief for non-federal landowners. The
rule should limit the application of the "take" prohibition for the northern spotted
owl and declare that timber harvesting conducted in compliance with prescribed
standards would not be considered to be a "take" regardless of whether any
injury occurs to an owl. The prescribed standards should build on existing state
forest practice regulations to the extent possible. This would create a desirable
"bright-line" test on precisely which timber harvesting activities are lawful for
ESA purposes.

The Section 4(d) rule should not create new grounds for prosecuting violations
of the ESA and imposing the Act’s injunctive, civil, and criminal sanctions.
Violations of the rule should not be violations of the Act. Instead, the rule
should provide that failure to conform to its standards will subject the landowner
to possible investigation to determine whether the ESA has been violated and a
"take" has occurred. In other words, the rule should provide a safe harbor from
a "take" prosecution for those who comply, and substantially increase the risk for
a "take" prosecution for those who do not. Given the severe civil and criminal
penalties applicable to ESA violations, such a rule would induce the necessary
behavior without establishing a federal regulatory program dictating private land
uses.



(5) The rule should be developed with a feed-back loop to the FEMAT Option 9
Environmental Impact Statement (EIS) to incorporate fully a recognition of the
contribution of non-federal lands to owl protection in all federal land
management alternatives considered in the EIS and provided in the post-EIS
decision documents.

(6)  As part of this decisionmaking process, the Section 4(d) rule should be
accompanied by a rule similar to a categorical exclusion under NEPA -- a rule
that states the grant of access across federal land for any non-federal landowner
will be deemed to not "likely affect" the northern spotted owl for consultation
purposes under ESA Section 7(a)(3) as long as the landowner abides by the
requirements of the Section 4(d) rule.

One further problem that appears to be developing in our meetings with the
Agency biologists is their misplaced concern that their discussions with us are somehow
constrained during this pre-proposal time period by Federal Advisory Committee Act
(FACA). No such limitations apply to the type of informal discussions, meetings, or
information exchange that we have had, or those that we have in mind. Nor do we
have any intention of becoming an "advisory committee" in the FACA sense with you or
your biologists. Therefore, there is no real justification for this reluctance on the part
of Agency biologists to actively engage in discussions, and allow us to share data with
them.

To the contrary, once the rule is proposed there may be limitations on certain
forms of communication. Thus, it is imperative that, before the Section 4(d) rule is
proposed, we engage in as broad and intensive exchange of ideas and data as possible.

We look forward to continuing to work with your office, as well as the
Department and the Agency in the development of this proposed rule. I will be in
contact in the very near future to discuss how the above and attached concerns can be
addressed. Once again, thank you for the opportunity to meet.

Sincerely,

Dot

Mark Rey
Vice President, Forest Resources

Attachment

cc: Tom Collier
Don Berry
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September 21, 1993

Mr. Don Berry

Special Assistant (o the
Secretary of the Interior

U.S. Department of Interior

Washington, D.C.

Dear Don:

Attached is a memorandum that describes how we would envision the structure
of a "safe harbor" Section 4(d) rule. The memorandum is self-explanatory and I will
not elaborate on it. It is the memorandum we promised when we last met with you.

If you have any questions on the artached materials, please do not hesitate to
give me a call. We look forward to working further wilh you as the rulemaking process
continues.

Sincerely,

I rah
Maurk Rey

Vice President
Forest Resources

Attachment

‘ 1250 Connecticut Avenue NW, Second Floor, Washinglon, [0 20036
Phong: 202-463 2700 Fax: 202-463 27805
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CROWELL & MORING
1O0! PENNSYLVANIA AVENUE., N.W.
WASHINGTOM, D.C. 20004-2595

(202) 624-2500
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Steven P. QUARLES
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PACSIMILE 1714 Uei3-8a14
b 5EH,_I;_A:‘T5‘ INN
SEPtEIﬂbEI: 21, 1993 LONDON Ceay L
aa-71-Q36-2008
AT MILE 4-13-7:-935-:):::1:.
177:dla
02144.066
MENMO NDUM
TO: Mark Rey Q
FROM: Steven Quarles ?;fzx<)
RE: THE BINDING EFFECT ISSUE CONCERNING THE POSSIBLE ESA

§ 4(d) RULE FOR THE NORTHERN SPOTTED OWL

Among the issues we addressed in our August 20, 1933
memorandum to you concerning "The Prospective ESA § 4(d) Special
Rule On The Northern Spotted Owl" was the disturbing news that the
Fiesh and Wildlife Service ("FWS") was considering drafting the
rule to have binding effect. That is, the rule would provide that
any activity of a private landowner orx other nonfederal party not
in compliance with the rule is a violation of the “take" provision
of the Endangered Species Act of 1973 ("ESA"). 16 U.S.C.

§$ 1538(a)(1)(B), 1532(19). We suggested that the rule, instead,
should provide that activities which are consistent with it would
not be subject TO prosecullun as ESA violations ahould any
incidental "take" occur, and that activities inconsistent with it
would be subject to investigation for incidental “take" and
possible prosecution if any ESA viclation is found.

A. PROBLEMS WITH A BINDING EFFECT RULE

A A R N o e e R e e e i

We believe that adoption of a binding effect rule would pose
two fundamental and critical problems:

£00 @ ¥y3dVd ¥ ¥0d RV sulz €9t 20282 §0:LT £68/12/60



CROWELL & MORING

(1) A Binding Effect Rule Will Greatly Ipncrease Private
Landowners' Exposure To Civil And Criminal Sanctions. We have

argqued that the rule should have two components: (i) "bright
line" guidance applicable to the activities of all timberland
owners regarding what steps would avoid "take"; and (ii) a local
option mechanism for individual landowners who wish to submit
plans for activities that would depart from the rule’s guidance.
Any "bright line" guidance will almost cgertainly include habitat
modification restrictions of some sort. Only the “harm" form of
the "take" prohibition applies to habitat modification. That’'s
because a FWS rule which definegs "harm" includes "significant
habitat modification* as an element of that form of "take."

50 C.F.R. § 17.3. Howsver, that same regulatory definition
requires twice that, to constitute "harm,"” the habitat
modification must "injure[] wildlife" listed as threatened or
endangered under the ESA. Id. The Interior Department has stated
time and again in Solicitore’ opinions, preambles to rules, and
court filings that no “harm" form of "take" c¢an occur in the
absence of "injury." See, e€.g., 46 Fed. Reg., 29490-92 (June 2,
1981), 46 Fed. Reg. 54748-50 (Nov. 4, 1981). The courts have
concurred. See, e.g4., Sweet Home v. Lujapn, 806 F. Supp. 279, 283
(1992); Sweet Home v. Babbitt, No. 92-5255, 1993 WL 270509 (slip
opinion; Mikva op. at 3) (D.C. Cir. July 23, 1993). There has
been significant disaqreement over the nature of the "injury"
which must be shown to establish "harm," but no disagreement as to
the need to demonstrate that some form of "injury" has occurred
while modifying habitat in order to establish a "take" violation.
This "injury" requirement is legally compelled by the ESA, its
legislative history, and judicial decisions; it also makes good
common sense considering that a "take" violation may lead to
gevere civil and ¢riminal sanctions.

If the rule declares a landowner’s failure to conform to
guidance that would restrict habitat modification activity
(without any evidence that the activity "injures wildlife") to be
automatically a violation of the ESA, it will have fundamentally
altered the law of "take." It will have effectively repealed the
present FWS regulatory standard for the "harm* form of "take," and
instead established a highly expansive new "take" test, for the
spotted owl. This would be contrary to the avowed purpose of the
rule to reduce, not expand, private landowners’ exposure to ESA
prosecution.

(2) A_Binding Effect Rule Would Impose A Mandatory Federal
Land Use Control Program With Severe Sanctions Qver Millions Of
Acres Of Private Land. There is a distinct difference between:
(i) a rule which provides guidance for where and how private land
activities might be conducted to avoid possible violation of a
particular federal law and exposure to its civil and criminal
sanctions; and (ii) a rule which declares in advance that any
landowner who deviates from its declarations on where and how land
use activities may be conducted has automatically violated the
law, leaving little more than the severity of the sanctions to be
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determined. One is voluntary; the other is mandatory. One
induces, the other coerces, behavior. One is a discretionary
supplement to, the other a compulsory preemption of, State and
local planning and zoning. Not only timberland owners, but all
private landowners -- farmers, homebuilders, cattlemen, miners,
etc. ~- would likely oppose a rulemaking that sets a precedent for
establishing mandatory federal land use control or zoning programs
for private lands and making noncompliance an automatic violation
of federal law, punishable by severe civil and criminal sanctions.

B. THE ALTERNATIVE AND PREFERABLE "SAFE HARBOR" RULE

Instead of a rule that is binding on the landowner, we
propose a rule that is discretionary for the landowner. The rule
would offer a "safe harbor" from ESA prosecution if the landowner
chooses to conform his or her actions to it, and provide stern
warning that the landowner is at risk of prosecution if he or she
chooses ta act ilnconsistently with it.

This "safe harbor" rule would avoid beth probleme posed by a
binding effect rule., First, as we noted above, the binding effect
rule, by making all activities which do not conform with it
automatic ESA violations, would override existing law and
regulation defining "take" and provide a new, expansive definition
of what behavior constitutes "take" and, therefore, a violation of
the ESA. On the other hand, a "safe harbor rule," by announcing
that nonconforming activities will be investigated for ESA
violations, would, in effect, define only what ie not "take" for
purposes of the spotted owl (all conforming activities) and would
leave in place the existing "take" definition (to be applied
during enforcement investigations of nonconforming activities).
second, the "safe harbor" rule would not establish mandatory
federal land use controls. Land use activities contrary to its
guidance would not be automatically violations of federal law; a
landowner could depart from the rule's guidance if he or she has
good reason to believe that the inconsistent activity would still
comply with the ESA.

A final reason for writing a "safe harbor" rule instead of a
binding effect rule is that the former is sufficient, the latter
unnecessary, to ensure compliance. Landowners are likely to
conform to the rule’s guidance if they know they are thereby made
immune from ESA prosecution; all but the very few certainly will
if they know that failure to do so will mark them for heightened
enforcement attention, including possible investigation for
prosecution. Although, to establish an ESA violation under the
"gsafe harbor" rule, investigations will still be required and the
burden of proof will still reside (as it should) with the federal
government, the rule will be beneficial to enforcement by focusing
enforcement dollars and personnel on the limited number of
activities of the few recalcitrants.
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We are not proposing anything novel for the "safe harbor”
rule. Acceptable (if not the best possible) landquage has already
been penned by the FWS in the rescinded Owl Guidelines:

The Service gives notice that any incidental
take of northern spotted owls that results
from activities carried out in a manner
inconsistent with the guidelines (and not
aunthorized under the provisions of Section 7
or Section 10 of the Act), will be subject to
investigation by the Service pursuant to
Section 9 of the Act . . . . If the person
engaged in timber harvest can demonstrate
that these guidelines were followed, the
Service does not intend to seek prosecution
in the unlikely event that incidental take
occurs in spite of implementing the
guidelines.

As you will recall, the Owl Guidelines were rescinded after wae
filed a citizen suit notice challenging their legality in the
absence of rulemaking, We never opposed "safe harbor" regqulations;
we sought, instead, to subject those vgafe harbor" Guidelines to a
rulemaking notice and comment process so that we could voice our
concerns about thelr substance. Indeed, a § 4(d) rule is a far
better, more legally secure, method of applying the »gsafe harbor"
concept to the spotted owl than are the Guidelines, no-take letters
and agreements, and "Interim Policy" memorandum which the FWS and
other Interior Department cfficials have used for that purpose up
to now.
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