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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
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) No. C92-479WD
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: INTRODUCTION

2 NFRC showed in its opening brief that the Government’s cross-claims against¥FRC
3 fail on numerous procedural grounds and must be dismissed for lack of jurisdiction, failure
4 to state a claim, improper venue, and failure to join indispensable parties. The Government’s
5 response fails to identify sufficient facts showing “acmal or imminent” and “certainly
6 impending" injury to support standing to bring these cross—claims for declaratory judgment;
7 fails to even allege that plaintiffs have standing, although the court’s jurisdiction over
8 plaintiffs’ claims is the ground upon which the Governroent states it is entitled to declaratory

9 relief in this forum; and fails to clarify the facts upon which its claims for relief are based and
10 thus seeks an advisory ruling to vaiidate its administrative scheme. The Government has also
11 failed to identify any explicit or implicit statutory authority for the Secretaries to bring these
12 || cross-claims against NFRC, and instead makes the unsupported and legally irrelevant argument
13 that the United States could have brought these claims because the court’s rulings have an
14 éffect on the United States. Nor is the Government right that the cross-claims are not
15 compulsory counterclaims in the D.C, litigation because the time for filing counterclaims in
16 that litigation has not yet ended; clear authority holds that the compulsory counterclaim
17 requirement arises from the moment the complaint is filed. The Government has not taken
18 issue with NFRC’s shbwing that the remaining plaihti‘r'fs in the D.C. litigation are "necéssary
19 parties” to the cross-claims, and has also failed to adequately respond to NFRC's arguments
20 under Rule 19(b) proving that these individuals and enrities are indispensable.

21
22
23
24
28
26
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ARGUMENT
A. Tl;is Court lacks jurisdiction over the Govermment’s cross-claims for declaratory
relief.
1. The Government has failed to allege "actual or imminent” and "certainly

impending” injury to support standing.

Despite clear Ninth Circuit precedent stating that "impending litigation” supports
standing to bring a declaratory judgment action when it serves to "forestall the accrual of
potential damages," Societe de Conditionnement v. Hunter Eng’g, 655 F.2d 938, 943 (Sth Cir.
1981), the Government argues that it need not show that it is threatened with actually
incurring damages. Instead, the Government claims that its perception that it may face
“adverse consequences” due to the “possibility of subsequent litigation by NFRC" is sufficient
"injury in fact" to support its standing to bring these declaratory judgment cross-claims.
Government’s Response to NFRC’s Motion to Dismiss, etc. ("Govt’s Brief"), at 4.

The Government’s position on standing is inconsistent with the Supreme Court’s and
the Ninth Circuit’s requirements that the alleged injury in fact be "actual or imminent” and
“certainly impending.” Lujan v. Défenders of Wildlife, __ U.S. __, 112 S. Ct. 2130, 2136,
2139 n.2 (1992) (¢mphasis m original); Resources Ltd., Inc. v. Robertson, 8 F.3d 1394, 1397
(Sth Cir. 1994). The fact that NFRC, like any other citizen, is entitled to file suit against the
1994 Forest Plan' certainly does not rise 1o the sort of "actual or imminent” and “certainly
impending".injury required by the Supreme Court to support standing.

Moreover, the Government’s claimed "apprehension” that "inconsistent obligations®
will be imposed upon it is particularly unfounded in light of the District Court for the District
of Columbia’s stated intent to avoid "potentially inconsistent relief.” See June 30, 1994 Order
in Northwest Forest Resource Council v. Dombeck denying Government’s motion to transfer.

2. The Government does not deny that plaintiffs lack standing and the

.Government has consistently based its right to bring these cross-claims on the
pendency and validity of plaintiffs’ suit.

Despite the Government’s current profestations to the contrary, it has repeatedly and
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consistently argued that this court’s jurisdiction over plaintiffs’ challenge to the Forest Plan
is the predicate for this court’s determination of NFRC’s District of Columbia claims fainst
the 1994 Forest Plan. See Government’s Motion to Transfer, passim; Government's Motion
for Joinder, passim; Amended Answer, § 5 ("[t]he court already has jurisdiction and the cross-
claims need no new ground of jurisdiction to support them"); Government’s Brief, at 5, 8, 13,
15-17 (arguments re "multiple proccédings and multiple forums," and potentially "inconsistent
obligations"). However, if this court lacks subject matter jurisdiction over plaintiffs’ claims
and cannot reach the merits then there is no "threat of inconsistent obligations" between this
court and the District Court for the District of Columbia, and the entire basis upon which the
Government claims entitlement to declaratory relief by this court vanishes.

Despite the Government’s failure to challengé the plaintiffs’ standing in this case, the
Government’s position as argued in recent cases is that environmental plaintiffs lack standing
to challenge Forest Plans prior to the approval of a specific action because they "allege[] no
concrete actual or imminent injury from the mere issuance of the [ ] Plan." See Government’s
Brief filed on August 22, 1994 with the Seventh Circuit in Sierra Club v. Marita, Appeﬂ No.
94-1736, at 17, Campbell Decl. Ex. A.

In Marira the Government relied on the recent Sierra Club v. Robertson case cited in
NFRC’s opening memorandum in support of its argument that the environmental plaintiffs
lacked standing to challenge the Chequamegon Forest Plan at issue there. The Govermnment
stated in its Marira brief that: _

As the Eighth Circuit recently explained, a Forest Plan . . . is
a general planning tool. See Sierra Club v. Robertson, No. 92-
3701 slip op. at 10-11 (8th Cir. June 23, 1994) (" Quachira") {28
F.3d 753 (8th Cir. 1994)]. . . . [A]n ’atrack on the Plan per se,
* * * devoid of any reference to the particularities of any
proposed site-specific actions’ does not allege injury in fact.

Ouachira, slip op. at 12. . . . The Chequamegon Plan does not
itself authorize any specific forest fragmenting actions. . .

Prior to the approval of a specific action with potennallir
fragmenting effects, Sierra Club lacks the requisire injury.
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Id. at 16-17, 20, 22. The Government went on to argue that Ninth Circuit precedents
allowing enﬁronmental plaintiffs to challenge a Plan have "been undermined by theé™Thore
recent Supreme Court standing jurisprudence, which requires that injury be ’acrual or
imminent,’ and that an imminent injury be ’certainly impending.’* Id. at 23 (citing
Defenders, 112 S. Ct. at 2139 n.2) (emphasis in Government’s brief).

The plaintiffs’ lack of standing deprives this court of jurisdiction over their ¢laims, and
deprives the Government of the basis for its arguments that this court must decide NFRC’s
claims “to avoid inconsistent obligations.. " |

3. The Government seeks an advisory rﬁling on claims that are dependent on
factual and legal allegations the Government has previously denied.

In response to NFRC’s argument that the Government has failed to set forth the fac_:ts,
if any, upon which its crossclaims rely, the Government responds that "the facts at issue .
. . are easily adduced from the review of the administrative record." Govt’s B\riet' at5. Yet
the Government’s cross-claims do not cite specific facts in the administrative record entitling
it to declaratory relief; instead the cross-claims wholly inéorporate NFRC’s District of
Columbia pleadings as the only basis for the Government’s request for declaratory relief,
which pleadings include hundreds of factual and legal allegations that the Government has
previously denied. |

The Government has failed to address the main argument NFRC made in its opening
memoranda on this point: the Government cannot "merely seek validation of a statutory
scheme;" Dixie Elec. Co-Op. v. Cirtizens of State of Ala., 789 F.2d 852, 857-58 (11th Cir.
1986), it must advise the court and its opponent of the material facts upon which it reﬁe§ as
the basis for its requested relief, and may not seek a ruling on a hypothetical set of facts. d.
NERC demonstrated in its opening memorandum that all of the claims in its pending and
former Dombeck and Thomas complaints, on which the Government’s cross-claims seek

declaratory judgment, are dependent on the factual and legal assertions made in those
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complaints. The Government’s "cross-claims” necessarily incorporate these assertions, and
are not limited to facts that can be "adduced from the administrative record.” -

The Government has already demonstrated that it views the facts it has incorporated

in its cross-claims as merely hypothetical. In its Motion for Summary Judgment (filed
September 28, 1994) the Government denies many of the allegations it hﬁs incorporated in its
cross-claims: the Government claims that "NFRC misstates the use of presettlement
conditions;"” that the principle of . sustaxned yield" is "best satisfied by implementing the
strategy’s protective measures for watersheds and regulation of streamflow;" that "on the basis
of cufrent biological understanding some system of reserves was required for all options, " and
that the agencies "considered a broad range of alternative actions within the parameters
imposed by relevant statutes, regulations and agency policy.”, Federal Defendants’ Memo. in
Support of Motion for Summary Judgment, at 115 n.39, 121, 122, 133. Yet allegations
contrary to these statements by the Government in its summary judgment brief are integral
to the cross-claims about which the Government seeks declaratory judgment. See Dombeck
Complaint, 1Y 48 (FEMAT’s goal was to return forests to "presettlement conditions"); {{ 40-
41 (scientifically acceptable options presented, some without reserve systems); { 44 (suStained
yield principle eliminated in Option 9); 1§ 34-35 (only narrow range of options considered
due to constraints placed on FEMAT in "Statement of Mission" and by FEMAT itself). See
also Government’s Amended Answer at { 25 (incorporating these factual allegations into
cross-claims). Thus it is apparent that the Government is improperly asking the Court to issue
an advisory opinion that vﬂidates the Government’s administrative record and administrative
decision based on changing or hypothética.l facts.

B. The Government has failed to state claims upon which relief can be granted.

1. The Government has neither express nor implied authority to seek declaratory
relief under the Administrative Procedures Act, and may not assert its cross-
claims without such authority.

The Government's response to NFRC's challenge to these agencies’ and officers’
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authority to sue is that (1) this court’s jurisdiction over federal questions authorizes this suit,
and (2) the United States is a real party in interest. Neither argument provides the reQuisite
authority_for bringing these claims against NFRC.

The Government fails to cite any express or implied authority to seek declaratory relief
under the Administrative Procedures Act ("APA"), 5 U.S.C. § 551, er seq. Government
Opposition at 12-13. Although it is of course true that federal courts have jurisdiction over
federal quesrion§ pursuant to 28 U.S.C. § 1331,' the fact remains that federal agencies and
their officers may not bring suit without specific statutory authority, Federal Sav. and Loan
Ins. Corp. v. Ticktin, 490 U.S. 82, 85 (1989); Marshall v. Gibson's Products, Inc. of Plano,
584 F.2d 668, 673 (5th Cir. 1978); and that in the absence of specific statutory authority the
United States must prove implicit authority or face dismissal of their claims. United States
v. Martson, 600 F.2d 1295, 1297 (Sth Cir. 1979); United States v. City of Philadelphia, 644
F.2d 187, 201 (3d Cir. 1980).

The Government dismisses the Secretaries’ lack of starutory authority by simply
claiming that section 1345 is inapplicable. Govt’s Brief at 10. To the contrary, section 1345
merely makes clear the rule that agencies or their officers may bring suit only if "expressly
authorized to sue by Act of Congress”. 28 U.S.C. section 1345.

As NFRC showed in its opening memorandum, the case of Marshall v. Gibson's

Products, which the Government failed to distinguish in its opposition brief,? illustrates that

! Section 1331 provides that "the district courts shall have original jurisdiction of all civil
actions arising under the Constirution, laws, or teaties of the United States." 28 U.S.C.
§ 1331. '

2 "The Government avoids discussing Marshall by incbrrectly claiming that that case was
decided under § 1345. Govt’s Brief at 11 n.7. To the contrary, that court specifically stated
that "our interpretation of OSHA is dispositive of the jurisdictional issue in this case.” 584
F.2d at 676. :
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federal agencies and r.heir officers must have specific statutory authority to sue. In holding
that the Secretary of Labor lacked starutory authority to seek an injunction under §¥a) of
OSHA, the court in Marshall stated that "OSHA, on its face, does not authorize the Secretary
to petition the district court for an injunction . . . . [IJn enacting section 8(a) Congress clearly
did not contemplate the injunctive relief sought by the Secretary in the district court below."
584 F.2d at 672.

Similarly in this case the APA does not authorize administrative agencies nor their
officers to seek declaratory relief. Indeed, both the text of the APA and its legislative history
convincingly show Congress’ intent to deny the Government any judicial rights in the APA.
Section 10 of the APA, 5 U.S.C. § 702, expressly confers a right of judicial review on "a
person.” The rerm "person” in that section is defined in 5 U.S.C. § 551 (see 5 U.S.C. § 70i
incorporating definitions from § 551), which defines "person” to mean "an individual, partner-
ship, corporation, association, or public or private organizatiori of any character other than
an agency.” § 551 (3) (emphasis added). An agency in turn is defined to mean any authority
of the United States Government. § SS1 (1).

The APA thus expressly excludes ﬁgencies from seeking judicial review under the

statute. The exclusion was not accidental: Congress considered and rejected several bills that

* .would have allowed any "party,” including an agency, to seek judicial review, see, e.g., App.

of Bills to Hearing Before the Committee on the Judiciary (proposed H.R. 1117 and H.R.
1206), 79th Cong., 1st Sess. (1945); Campbell Decl. Exs. B and C. In approving the
competing bill (S. 7), which limited review to "persons” and excluded agencies, the Senate
explained that "[tJhe definition of person includes both individuals and any form of
organization but advisedly excludes Federal agencies.” S. Rep. No. 752 at 10, 79th Cong.,
1st Sess. (1945) (S. Doc. No. 248 at 196) (emphasis added); Campbell Decl. Ex. D. This
advised exclusion was consistent with the overall intent of Congress in the APA: "Except in

a few respects, this is not a measure conferring administrative powers, but is one laying down
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power to bring claims under the APA.

Also untenable is the Government’s secondary argument that “as the United States is
a teal party in interest Federal Defendants have authority” to bring these cross-claims under
the APA. Govt's Brief at 11. The Government claims this is so because "this Court’s decrees
can have a profound effect on the United States.” Id. at 12 n.9.> Of course, if this were the
test, agencies and their officers would have authority to bring claims in every case on every
statute; to some extent if an agency has an interest in a suit then by definition so does the
Unired States. Under the Government’s logic the Secretary of Labor should have been found
1o have authority to sue in Marshall v. Gibson's Products; certainly the United States has an
interest in enforcing OSHA. Indeed, the Marshall court rejected an almost identical argument
urged by the Secretary in that case, holding that "[t]his suit was brought not by the United
States but by the Secretary of Labor. Therefore, the issue is not whether the United States
could initiate such a suit in the district court but whether the Secretary can.” 584 F.2d at 676.

Moreover, even if the United States were a party here father than the agencies and
their officers, the Government claims no express authorization to sue in the APA, Gov’t Brief
at 12-13, and offers no claim of any implied authorizarion in the APA or any other statute.
Courts use the same implied right of action analysis for the Government as for a private party
to determine if the Government has authority to sue. Unized Stares v. FMC Corp, 717 F.2d
775, 782-83 (3d Cir. 1983). The primary focus is on Congressional intent. /d.

3 The cases the Government cites on this point are inapposite: Unired States Dept. of
Agriculture v. Remund, 330 U.S. 539, 540, 542 (1946) simply holds that in state probate
proceedings a claim asserted by an agency "for and on behalf of the United states"is entitled
to priority as a "claim by the United States Government” under 31 U.S.C. § 191 [now
§ 3713], due to the purposes behind that priority of claim statute. Louisiana v. McAdoo, 234
U.S. 627, 629 (1914) analyzes whether the United States is required to have consented to be
sued in order for a suit to be maintained against the Secretary of Treasury for imposing illegal
tariffs. These cases do not stand for the proposition that simply because the United States is
in some cases authorized to sue that agencies or their officers automatically have authority to
sue.
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to deteﬁnine if the Government has authority to sue. United States v. FMC Corp, 717 F.2d
775, 782-83 (3d Cir. 1983). The pfimary focus is on Congressional intent. /d. =

In U.S. v. Martson the Ninth Circuit dismissed a claim by the United States, fmding

neither express not. impligd, authority to Qrﬁig.,ggit,,Mattson;'-SOO F.2d at 1258-1301. The

. court, found {Hat without express authority, the Government had been allowed to sue under

implied. authority in only ‘a. few limited situations: assertion of a property imterest,

interference with national. security or a burden on interstate commerce.” Id. at 1298-99;

' 4ccard, Corzon v. United States, 52 U.S. (11 How.) 229, 231 (1851). Because the

Govemment‘ had not asserted any of these interests, and despite the fact that "protecting the
constimtionai rights of the mentally retarded has become a concérn of national importance,”
the court held that the United States could not maintain a suit for medical care, for the menrally
ill. Id. at 1297, 1301.

The Government does not claim that it is seeking to enforce property rights, protect
national security or avoid a burden on interstate commerce. The only authority the
Government cites to support its claim that the United States has iraplied authority to bring
these claims is Island Airliﬁes v. C.A.B., 352 F.2d 735 (Sth Cir, 196S5), a case which is
plainly inapplicable here. In that case the Civil Aeronautics Act expressly authorized the
Govemment to file suit to enforce the act against violators. Jd. at 744. The Government used
its express starutory authority to enjoin an airline from violating the act. Id. The case does
not remotely approve a declaratory judgment claim by the Government under the APA seeking
a ruling that the Government has not violated the law.

The absence of any express or implied statutory authority thus commands dismissal of
the Government's cross-claims. Martson, 600 F.2d at 1297-1301.

2. The Government’s cross-claims are compulsory counterclaims and must be
asserted if at all in the first-filed lawsuit pending in the District of Columbia.

The Government argues that because the deadline for filing its compulsory counter-
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claims in the D.C. litigation has not yet passed and it has not yet waived those claims, the
claims are somehow not compulsory counterclaims subject to the "first-filed" rule. Govt's
Brief at 13. Wright & Miller dispositively refute this argument, stating that Rule 13(a) "was
rewritten to eliminate the possibility that defendant could avoid the obligation to assert a
compulsory counterclaim by bringing it as an independent action in another court after the
commencement of plaintiff’s suit and before he had answered in that action.” Wright, Miller
& Kane, Federal Practice and Procedure, Civil 2d § 1402 (footnote omirted).

Similarly, in Timberlandj Co. v. Sanchez, 129 F.R.D. 382 (D.D.C. 1990), the court
agreed, making it clear that Rule 13, barring a party from asserting a compulsory counterclaim
in a different action, applies from the moment the complaint is filed, before the defendant is
obligated to answer and assert any compulsory counterclaims. Id. at 384. The court noted
that any other interpretation.would allow "a party having a claim which would be the subject
of a compulsory counterclaim (to] avoid stating it as such by bringing an independent action
in another court after the commencement of the [first] action but before serving his pleading
in [that] action.” Jd. atn.3. .

Accordingly, the fact that Dombeck has been stayed at the Government’s request does
not alter the requirement that the Government’s claims, if they can be filed at all, must only
be filed as compulsory counterclaims in the pending action when the time to file arrives.

The Government's brief ignores the overwhelming authority requiring its compulsory
counterclaims to be filed in the D.C. litigation and urges this court to do likewise in order to
"consolidat(e] all current challenges to the FSEIS and the ROD in a Single forum.” Govt’s
Brief at 14. The Government again fails to acknowledge that even if its claims against NFRC
are decided here "all current challenges" will not be "consolidated”™: the Association of 0 & C
Counties case remains pending in the District of Columbia and will be decided by that court
when this litigation ends or the stay is lifted. The Government’s attempt to have this court
overlook the clear precedent for dismissing declaratory judgment claims that should properly

MARK C. RUTZICK LAW FIRM
A Professons Corporoten

CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN- sonemen & e
DUM: IN SUPPORT OF MOTION TO DISMISS, MOTION FOR 888 S.W. Fifth Avande
MORE DEFINITE STATEMENT, AND MOTION TO STRIKE Portland, OR 97204-2089

-10 - 1503) 4094873 o Paz I1SON 205-0915




10/05/94

10
1

12
13
14
18
16
17
18
19
20
21

22
23
24
25

26

19:38 B | +++ STELLE @014/053

NG1-9406\5JPREP. 00J

C. The remaining plaintiffs in the Dombeck and former Thomas cases are indispensable
parties.

S——
E—

NFRC showed in its opening memorandum that the remaining plaintiffs in the pending
Dombeck and former Thomas cases are necessary and indispensable paﬁies to the Govern-
ment’s cross-claims and that the cross-claims must therefore be dismissed pursuant 1o Rule 19.
The Government has not taken issue with NFRC’s arguments that these other plaintiffs are
necessary parties to its cross-claims, and although the Government urges this court to
discretionally find that those entities and individuals are not indispensable to these cross-
claims, the Government has failed to address the fact that all of Rule 19(b)’s requirements for
indispensable parties are met in this case.

As NFRC showed in its opening memorandum, each of the four "indispensable party"
factors listed in Rule 19 are §atisﬁed here. See NFRC Memo. in Support of Motion to
Dismiss, etc., at 17-18. The Government fails to address these arguments although these
factors are primary in the indispensable party analysis. See Shermoen v. Unired States, 982
F.2d 1312, 1319 (5th Cir. 1992). Instead the Government urges this court to hold those
parties not indispensable due to (1) the Government’s interest in zhis forum; (2) the alleged
lack of harm to the absent parties due to NFRC’s presence here; and (3) the alleged public
interest in having the Government’s cross-claims against NFRC decided by this court. Govt's
Brief at 16-18.

The Government's claimed interest in having NFRC’s claims decided in this forum is
not a factor weighing in favor of a finding that the parties at issue are not indispensable. As
the Government argues elsewhere in its brief, "no litigant has a right to have the interpretation
of one federal court rather than that of another determine his case.” Govt’s Brief at 6 (quoting
H.L. Green Co. v. MacMahon, 312 F.2d 650, 652 (2d Cir. 1962)). Moreover, in Provident
Tradesmens Bank & ITrust Co. v. Parterson, 390 U.S. 102, 109-111 (1968), on which the

Govermnment relies, the Court held that a plaintiffs’ interest in a forum should be considered
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Tradesmens Bank & Trust Co. v. Parterson, 390 U.S. 102, 109-111 (1968), on which the
Government relies, the Court held that a plaintiffs’ interest in a forum should be con3idered
in the Rule 19(b) determination to the extent that a dismissal for failure to join indispensable
parties would result in the plaintiffs’ inability to have his claims heard anywhere. Id. at 110.
This factor is certainly inapplicable to this case; the Government will not be left without a
forum if the cross-claims are dismissed, it can assert them in the pending District of Columbia
litigation and indeed is required to as these claims are properly compulsory counterclaims in
that case.

Nor does the NFRC’s pfesence in this case erase the potential prejudice facing the
absent parties, prejudice the Government has previously acknowledged. See Memo. in
Support of Federal Defendants’ Motion to Join, at 7, 9, and 10. NFRC and the absent parties
have many interests that may differ, as NFRC is a not-for-profit corporation involved in
federal agency land management decisions, and the absent parties are comprised of counties,
school districts, parénrs, and other private citizens, among others, all having different
perspectives on the claims asserted in the D.C. litigation.* The fact that the other parties used
the same counsel as NFRC does not imply identical interests -- only an absence of conflict.

D. If NFRC’s motion to dismiss is not granted the Court should require the Government
to amend its cross-claims to state the allegations on which it bases those claims.

The Government argues that it has satisfied its obligation under the rules to "set forth

* The Government implies that the absent parties are "virtually represented” by NFRC
here because they allegedly "share an identical interest in increasing timber sale offerings” and
they "share the same counsel." Govt’s Brief at 17-18. As NFRC points out above its
interests may differ in many respects from the absent parties; in any event, "parallel interests”
are insufficient to support a finding of virtual represemtation. Freeman v. Lester Coggins
Trucking Inc., 771 F.2d 860, 864-65 (5th Cir. 1985). The party claiming virwal representa-
tion bears the burden of proving that the absent party is in privity with the party present in
the litigation. Mertens v. Black, 948 F.2d 1105, 1106 (9th Cir. 1991). Nor does the fact of
common counsel support a finding of virtual representation. Benson & Ford Inc. v. Wanda
Petroleun Co., 833 F.2d 1172, 1174-75 (5th Cir. 1987).
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1 a short and plain statement of the claim showing that the pleader is entitled to relief.” See

2 Resolution Trust Corp. v. Hess, 820 F. Supp. 1359, 1370-71 (D. Utah 1993)— The

3 Government suggests that NFRC can "simply deny" the cross-claims "or even assert that they
4 call for a legal conclusion.” Govt's Brief at 22.

5 The Government again misses the point of NFRC’s motion. Pleadings have legal
6 consequences; if NFRC “simply denies” the cross-claims, which incorporate all the allegations

7 NFRC made in its pending and former complaints in the District of Columbia, NFRC can be
8 said to have denied the truth or materiality of those factual allegations. Moreover, the
9 Government'’s failure to allege the factual bases for its cross—laims makes it impossible for
10 NFRC 1o ascertain the facts upon which the Government relies to support its cross-claim that
11 the ROD and FSEIS are lawful. Because NFRC's right to discovery in this case of the facts
12 underlying the Government’s cross-claims has been foreclosed even prior to the time NFRC's
13 Answer is due, the Government must be required to comply with Ru_lc 12(e) and Rule 10 and
14 set forth the bases for its cross-claims.
15 CONCLUSION
16 For the reasons statéd herein and in NFRC’s opening memorandum, this Court should
17 grant NFRC’s motion to Dismiss the Cross-Claims pursuant to Federal Rule of Civil
18 Procedure 12; or in the alternative should grant NFRC’s Rule 12(¢) motion for more definite
19
20
21
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25
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statement and its Rule 12(f) motion to strike. |
Dated this 29th day of September, 1994. -
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)
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SAVE THE WEST, §
Plaintiff, )

. )

JAMES LYONS, etal., ;
' Defcndan_ts._i

NATIVE FOREST COUNCIL, ;
 Praintif, )

3

BRUCE BABBITT, et al., ;
Defendants. );

THE SIERRA CLUB, ;
Plaintiff, §

vs. )

MICHAEL ESPY, etal., ;
Defendants. i

Alison Kean Campbell, with full knowledge of the pcnalty of perjury, declares as

follows:

1. 1 am one of the arorneys for Cross-Claim Defendant Northwest Forest Resource
Council in the above-captioned matter. I make this declaration on personal knowledge, and
if called to testify as a witness herein would testify as set forth below.

2. Actached hereto as Exhibit A is a true and correct copy of the Government’s

opening brief filed August 22, 1994 with the Seventh Circuit in Sierra Club v. Marita, Appeal

No. 94-1736.

2. DECLARATION OF ALISON KEAN CAMPBELL

MARK C. RUTZICK
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i ' 3. Artached hereto as Exhibit B is a true and correct copy of an excerpt from_the
2 App. of Bills to Hearings Before the Commirtce on the Judiciary (proposed H.R. 1117), 75th
3 | Cong., st Sess. (1945).

4 4. Attached hereto as Exhibit C is a true and correct copy of an excerpt from the
5 App. of Bills to Hearings Before the Committee on the Judiciary (proposed H.R. 1206), 79th
6 Cong., 1st Sess. (1945). _

7 5. Attached hereto as Exhibit D are true and correct copies of excerpts from S.
8 Rep. No. 752, 79th Cong., 1st Sess. (1945) at 10 (S. Doc. No. 248 at 196).

9 I declare under pexialty of perjury that the foregoing is true and correct.

10

1 | Executed on September 25th 1994.
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s : Alison Kean Campbell

15

18

17
18
19

20
21

22
23
24
25

28

Manx C. RUTZICK Law FiRat

Page 3. DECLARATION OF ALISON KEAN CAMPBELL Aaamov @ Lev

$00 Pionsar Tower
8688 S.W. Fifth Avenua
Portland, OR 87204-2099
(502 499-6572 @ Eaw (603 295-091%




10/05/94  19:38 3 +++ STELLE [@o21/053

I SRR TE I

. s o ™o .
T pes
ﬂ‘-‘" v "= - e

, T RS s

g .. .

g : ' SIERRA CTLUB; WISCONSIN FOREST CONSSRVATICON

§ e aa TASK TORCZ: ANT w--c:r*sw AULDUROKR COT '::::.., iNe.,

r!' .2 : o - = | r =°: . -l \ R - :.._ - Pllai.;-at -hs ;bpe_la.n‘:s .
§ i = ‘ Ooer . .'.' .vo.. ..' . -' . .':-.- B . T -= L '-_ U _::_.-:-.

“

4

- W@

of Tha: Forest Service, United States Depariment of. ngr:.cul*'z.--.
'JACR. WARD ‘TEOMAS, as Chief of 'the Forest Service, - anc
+  -JACR G. TROYER, as Forest Supervisozy cf tha
' GEQMGON HATIM ?onssr 00T :
.. . o De* e:da.n* s -Ap::ellees .

s_ _,‘.

C FLDYD J. m:n. “as Reg-snal Fores‘:e— of The Eastern Re::"' =

7(_~N -t -‘-

_(z‘oz) 512-2110: «*«:gﬂ"‘_r.

————




10/05/94 18:39 B - »»= SIELLE
INDERX
Opinion Below =---c--ccacecmccramcaaammcccemeeaaaan,
Statement of Jurisdiction ----eescccccccaccmccenaaao L
A. Distriet Court Jurisdictien ----- semcse-mevaceonns
B. Appellate Jurisdiction s=----e-cce-eecccccaaacaas
Issues Presented -<e------ e LT TP Seev--ceevmvecvoo--"
Statement of the Cage -----ecc--cve--- ceermmmmana EEEE LT
A. oveﬂiew A A L LRI L AL EEL LY LY TR L LY X L R S i e
B. Statutory Framework cec-ccc-ccce--a. *o-memnveconn~
1. Land and Resources Management Plamng <---<----
2. Biolecgical diversity consideratiens in
Forest Plans -ee--<cea- ceaccecca-- cemcca----.
3. Preparation of an enviroamental analysgis,
under the National Environmental Policy
Act,; in conjunction with develepment of a
Forest Plan ----cecec-vcea- seevercmocccsscoan—oce
4. Preparation of a record of decision ~e--<<---
C. Pactual Background ------- ceecmcecccce= “s-ceccoac-=
1. Development of the Draft Plan <<ev-ceec-ceca--..
2. Comments on the Draft Plan ----- wecessccoen="
3. Changes to the Draft Plan in response to
comments ----e-a ®ecceccecassvronncacccacmcar==
4. Comments received after close of the comment
period and the response by the Forest
Service in the record of decision ------c----
§. Request for "Diversity Managemeat Areasg*
first made in the administrative appeal -----
€. The Forest Service Chief’s partial remand
of the Plan ---cesaca---. evvons ececeerscana-. .
7. Distriet Court decision «-vee---cca-. cmveme—-
Standard of Review ~-cec-vco-. cocccccca=e ST R
kgumn: ----- Pwvasveoa=m cSscaapsavoncaa *oevrecaowwa *rEnee -
I. The Sierya Club‘s Claim That The Chequamegen

g

Forest Plan Inadequately Addressed Issues Of
Forest Fragmeatation Is Not Justiciable In
The Absence Of Any Action To Approve A Specific
Fragmenting Event -a-coscecccccceaceceeccevcncan
A. Sierza Club has alieged no cencrete actual

. ¥ jmminent injury from the mere imsuance

ef the Chequamegon Plan ------- camcomcceeenn -
B. Sierra Club’s challenge to the EIS ig-also
not jUQtic‘able at thig time ececccccencccaaa..

d022/053




10/05/94

II.

I1I.

19:40

(5}

+++ STELLE

-« i1

Sierra Club Hag Failed To Establish That The
Forest Service’s Methods Of Providing For
Diversity Of Plant And Animal Communities Were
Arbitrary And Capricious And Therefore
Viclated NFMA <eve--ccceence-- Ve -eeccecaccccoccs 26
Sierra Club bears the burden of previag :
that the agency’s method of providing for
the diversity of plant and animal communities
was arbitrary and capricious --eecececcccac-a. 28

. @023/053

Pageq—

B. The agency used reasonable methods te pre-
vide for diversity of plant and animal
communitieg ---<ccccccc--a.. Sec-eaccuccococnas 29
1. The Forest Service first focused on
- vegetative diversity ----ecceecccacroea--. 30
2. Next, the Forest Service selected
Management Indicator Species to
represent each habitat type ~-e---ec-.. s-= 32
3. Then, the Forest Service determined
the minimum viable population for each
management indicator gpecies --<c-ccac-... a3
4. Finally, the Forest Service determined
the amount of each indicator gpecies’
habitat that -would be available under
. each of the alternatives --<eeccac-caa... 35
C. Sierra Club has failed to meet its burden
. ©f providiag that the agency’s methods of
providing for the diversity of plant and
animal communjities were arbitzrary and
capricioug -e------ veccva-n. vvececmeceracccna 36
1. The Foregt Service applied an ecolegical
‘APProach ~cccecec-ca-.. se~ceccveewcacccaas 36
2. The agency did not fail to conmsider
necegsary facteors in providing for
biodiversity -<--~c<-- ceccooc-. evcecc-caa 37
3. Nor does cne component of the agency’s
methodology -- its assumption that
greater biological diversity will
zesult from some human intervencicn in
the form of cuttings -- comstitute a
clear error in judgment ----- ceemmcecccoaa 39
4. The Forest Service met its obligations
to provide for diversity within the
context of providing for multiple use
of the Chequamegon ------ sv-eec—cecccnnas 41
NFMA Does Not Require The Forest Service To Make
Determinations In The Plan About Where Each
Timber Sale Will OCCUT -<e---e---ee--csecwcecsoc——a 43

PAGE 3




10/05/94 19:40

¥} : +++ STELLE [do24/053

- iid -
Page
IV. The Final Environmental Impact Statement
Accompanying The Chequamegon National Forest
Plan Adequately Considered Alternative Plans
And Adequately Analyzed The Potential Environ-
mental Impacts Of The Plan Adepted By The
Forest Service ------ seremve-ccsccnmean~ ce—mac—aa 44
Conclusion «---e-cececccccmmmmoacanan R R R i 49
Certificate of Service -+----- ce-coen R R 50
Statement of Related CagesS ~eccecec—-cacmcecacccea c-mme- g1
Sasen;
w:: 387 U.s. 1136 (1967) -- 18
Baltimore Gag & Electric Co, v, NRDC, 462 U.S. 87
(1952) "““‘“"“"“"““T --------- ~e---=s--e-- 29,46
&dmm 997 F.2d 231 (nh C:.r 1993) ---------- ve--- 26
_§2§;gm*_1ng, 419 U.S. 2!1 (1974) c~eec-cca~- ce-mm-- 29
#

' 3701 U.S. 156 (1562) e<--=ec---cee-ca-a caceve—n-a-a -- 29
Califorpnia v, Watt, 712 F.2d 584 (D.C. Cir. 1983)------ 48
Gitizens £o Pregerve Qverton Park v, Voipe,

401 U.S. 402 (1971) ee---vecose—-cec-ceocscmecanccna 29
nd v ‘
615 F.24 498 (Sth Cir. 1980) ---ceccecece--- R it 46
h'A , 17 F.2d 1502, 1507
(D.C. Cir., 1994) ecececccc-eccaccceccmocncecmcncum-ca-a 48
Gropin v, USDA, 919 F.2d 439 (7th Cir. 199Q) ---<o----- S,16
Ews 493 U.s. 215 (1990) T"T"‘""" 25
> . :
13 F.34 412, 416 (D.C. Cir. 1994) =e--wvec-cecv-caa-- 26
[ v ¢« 956 F. Zd 1508
(9th Cir. 1992) ----cccc-ceeccacccca-- cec-vecwmmace~- §,23
m il v, , -
9392 F 2d 977 (Sth Cir. 1993) e-cceeo--e-- meeca—cee---a 48
K . 327 U.S. 390 (1976) =--ccccceca-. 46
w8 V- i . 16 F.38 14738, 1478 ( '
7th Cir. 1994) ~~cec~eccereccrennccecceccccceanna- 16
Lujap.v. Defepders of Wildlife, 112 s. Ct 2130 (1992)-- 19
Maxs]
490 U.S. 360 (1989) ~veo-~ece- cecccccrmmoc-vmee—c—ee-- 2§
Migsiesisni h . e - )
701 F.2d S11 (7th Cir. 1983) -ecccce-ccccc-camcccaw- 28,29

EXHIBIT P
PAGE -




10/05/94 19:40 B ' +++ STELLE @025/053

-

and that the agency’s mechod of doing sc was not arbitrary or capricious.
Sierra Club now appeals. -
STANDARD OF REVIEW

This Court exercises plenarxy review over guestions of discrice court

jurisdictica, see, g.g., Kanzelberger v. Kanzelbermer, 782 ¥.2d 774 {7tk

Cir. 1986), and summary judgment., see ¢.g., Lawshe v. Simpsop, 16 F.3d
147S. 1478 (7zh cir. 1994). |

In reviewing the adegquacy of an EIS under NEPA and the sufficiency
©f a plan under NFMA, the Court applies the arbitrary and capricious

standard of che Administracive Procedure Act (APA), S U.S.C. 706(2) (A},

(C). gencral Seages Enterprises, Inc, v, ICC, 780 F.2d 664, 673 (7th
Cir. 1885); Cronin v, U.S. Depc, of Agriculture, 919 F.2d 439, 442 (7th
Cir. 1990). Pursuant to the APA, the Forest Service’'s adoptien of the .

plan may only be overturned if it im arbitrary, capricious, an abuse of
discretion, or othervise not-im accordance with law. Id. |
ARGUMENT
_ I
THER SIERRA CLUB‘S CLAIM THAT THE CHRQUANEGOM FOREST PLAN
INADEQUATELY ADDRESSED ISSURS OP FOREST PRACMENTATION
I3 NOT JUSTICIABLE IN THE ARSENCR OF ANY ACTION
TO APPROVE A SPECIPIC PRAGMENTING BVENT
The district court ruled that Sierra Club’s challenge presented a
justiciable centzoversy, based om an incorrect comclusion that adeptien
of the Forest Plan poses az immineat threat of fragmentation because
"while the Plan doas not itself spell out the numerous site-apeeigié'
projects necessary to its implementation. ir clearly does require thac
such projects be undertaken" (845 F. Supp. at 1321). This conclumion .
reflects a significant migapprehension regarding the nature and fuaction

of Forest Plans. As the Eighth Circuit recently explained, a Forest

Plan, such as cthe Chequamegon Plan, is a general planniag tool. . See

PAGE
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Slerra Club v. Robertson, No. 92-3701 slip 6p. at 10-11 (8ch Cir. June

23, 1994) ("Quachita") ("Adoptien of the Plan does not effectuate any on-
the-ground environmental changés. Ner does it dicrate that any

particular site-specific action causing enviroamencal injury must
oceur."). While NFMA regquires that management actions taken oan the
forest be consistent with the Plan, it does not farce the agency te
approve timber sales or road projects.’ Indeed, in the instanc casge,
since the adoption ef the Plan in 1986, the Forest Service haa.ag;
undertaken any nev timber sales or road ccnstructicn in any of che areas
propoged for preservaticn by Sierra Club -- even though the Plan allc

timber sales in thoge areas.’ See SA 33-34 (Wayne Declaratiocn).

‘o S > 4 ) = = 1 ! t X 10 B

om_the wmgre -] P . Article III of the
United States Consfitu:ion restricts the *"judicial power™ of the United
States to the resolution of "cases® and ‘controversies® U.S. Const. Art.
I1T § 2. cl. 1. Drawing on Articie III limitations as well ag prudential

limications, the courts have developed the doctrines of prandiag and

8 The situatiam presgested dy a challenge te a Forest Plan is
very similar co that of the plainziffs in W
v. Lyijan, 497 U.S. 871 (19%0). In ' ife F ioR, 497

U.S. at 892, a.3, the Court addressed the situation ip which the
agency would need to approve a specific mining plan and igsue a permit
before any mining could occur degpite having opened the land genarally
for mining. Iz the event that such a permit vere to be granted, the
Court eobserved, the agency approval would provide the basia for a
concrece challenge in which the plainciffa would be adble to call into
question the validity of cthe classification order authorizing che
permit. JIQd. The digtriect court imcorrectly digtinaguished the imstant
case from i W on the ground that the Plan is
*formally treated as a single ageacy action.® 845 F. Supp. ac 1321.
While che district court cozrectly cbserved that zhe decision to adope
the Plan is subject to adminiscrative challenge, this fact does mot
confer Article III gtanding.

’ Nor has cthe Sierra Club sought to challenge in court aay
siee-opecific decision on the Forest since the approval of tkhe Plan.

19 EXHIBIT — P
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riperness. both of which requite that a plainciff establish that ics
challenge seeks redress of actual or imminent, conecrete harm. -
As the Supreme Court has applied these doctrines in the context of
judicial review pursuant to the Administrative Procedure Act, both would
dictate that Sierra Club’s challemge iz not justiciable at the present
time. In the APA concexe, the ripemeas doctrine requires that the agency

action challenged "be felt in a concrete vway by the challenging parties.*

AbRott Lakoracoriee v. Gardger, 387 U.S. 1136, 148-49 (1967); see Lyian
v, Naeional Wildlife Fedezation, 497 U.S. 671, 894 (1990) ("we intervene

in the administracion only whem, and £o the extent that, a apecific

‘final agency action‘ has an actual or immediacely threatened effect®).

Similarly, one of the three elemsnts of etanding is “am injury in faet -

= an invasion of a legally-protected interest which is (a) ccmecrece and

particularized, and (b) "actual and imminent, znot ‘conjectural’ or

‘hypothetical.’® Y. 1) ife. 112 s.cz.23130, 2136
(1992) (citations omitted) . Injury under either standard is lacking here.

| Aa it has been articulated in the standing comtext, injury giving

rise to a justiciable controversy must be *distinet and.palpable:® mere

narm to an ideological incerest will mot guffice. See Sierzra Club v,

Morton, 405 U.S. 727, 7319 (1972). And the injury must bé *actyal or

imminent.® Defenders, 112 S. Ct. at 2138-2139 & n.2. Althoeugh

“imminence’® is a 'smvu: elastic concept, it cannot be stretched beyond

its purpose, which {g to imsuzre that the alleged injury is not teo

speculative for Article II! purpeses--that the injury ig ‘gereainly
impending.’* Id. (emphasis in ozriginal).'® |

¢ see also i -TA » 495 U.S. 149, 158 (199%0) ("a

threatened injury must be certainly impanding to comstitute injury in
Zact.").
EXHIBIT
ig
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The defect in the justiciadbility of Sierra Club‘’s claims is that
there is no imminent, concrete injury. Sierra Club alleges that—{ts
recreational enjoyment of che forest will beladversely affected by the
logs of Dbiodiversity "resulting fzrom the Forest Service’s accions
complained of,* i.e., approval of the Plan. SA 9-11 at { §-7.)* gierra
Clud asserts that a loss of biological diversity is inevitable unless the
Forest Service gives further conaidezration to the potential effeccs of
forest fragmentatioms. But the adoption of the Planm and the Eaviranmental
Impact Statement creates ac “eertainly impen&iug' injury, becayse the
Plan does not approve coacrete actions. DUnless and until the Forest
Service approves a project that will have a fragmencing effect, there is
no certainly impending injury. .

As described above, a Foregat Plaa is a genefal planrming toel.
Quaghita, alip op. at **, It provides standarda a.n& guidalizes acgording
to which forest management decisicns are to be made for 3 pericd of Zen

to fifteen yeaxrs. There are circumstances, however., in vhich a Forest

12 The Complaint states, in relevaat part, that Wisconsin
Forest Conservation Task Force members *engage in recreaticnal use of
the Forest. have ia the past studied and iaveatoried the flora of the
Forest, and maintain a keen jinterest in the preaservation ef the
structure and function of indigencus forest plant and animal
comrunities and the individual gpecies that make up those commmunirzies.
The Forest Service's actions complained of adversely affect the
biological diversity of the Forest, and therefore sdversely affect the
use and enjoyment of the Forest by the Tagk Force.® SA 9-10 at § s,
A8 to the Wisconsin Aududbon Council, Inc., the Complaint gtates that
its members "utilize the Forest fer recreatien ef all types {including
birding and other nsture study, camping, fishing, bunting and gkiing),
aad maintain a significant interegt in the pregervatior of native
bielogical diversity. The Forest Service’s actions complained of
adversely affect the organizatiocmal interesta of Wiacensin Audubon, as
well aa the individual use and eajoyment of the msmbers of the local
Auduben chapters.® I3. 1 6. As to the Sierra Qlub, the Complaint
states that the members "use the Nicolet Natiamal Forest for outdoor
recreation of all kinds, ineluding nature study, camping, fishing,

. hunting and skiing. Tbe Foreg:t Service’s acticps couplained of
adversely affect the organizaticnal intereacs of cke Clud, as well as
the indiﬁdu%l use and eajoyment of che individual members of the
Club.* . 7.
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Plans.cculd have immediate impacets. far example, a plan might close an
area to off-road vehicles. in cthat instance, the plan icself —enduild
result in imminent comcrete injury to a party with inrterests in the usge
of off-read vehicles. See Northwest Motorcycle Agsociatjon v. USDA, 18
F.3d4'1468 (9th Cir. 19%4).

But an "attack on the Plan per ge, ° * ® deveid of any :eférence to
the particularities of any proposed site-specific actions® does not
allege injury ia faet. gQuachics, slip op. at 12. There, the court
concluded that *(f)inding an en#iranmentaldinjury.5aaed on the Plan
alone, without zeference to particular site-gpecific actiem, would
‘take (] us into the area of speculation and conjecture.’® Ia, at 11
(quoting 9’Shea v, Lirpleton, 414 U.S. 488, 497 (1974)). Thus, it held
that the plaintiffa had failed to °"make an adequate showing that the
injury is actual er cerzain to ensue.” Quachita, 8lip. ep. at 10.Y

The Chequamegon Plan does not itself authorize any specific forest

fragmenting actions. The management decisions with on- the-ground impacts

M TBe relief socught by the Sierra Club further exemplifies the
lack of justiciability of their challenge to the Plan because there is
no specific project panding which the Sierra Club seeks tc have
enjoined. The S{erra Ciub seeks: (1) a declaratory judgment thatc the
Plan, EIS and Record of Decision ccmstitute agency actien that i=s
arbicrary, capricieus and contrary to law; (2) an order *pettiag
agide® cke Nicolet Naticnal Porest Plan, EIS and Reecord of Decisionm,
and remanding che Plan and EIS toc the Forest Service with imstruertiona
O revige those documents; (3) an injunetion ordering the Foreast
Service °to provide for Diversity Maintenanece Areas of the size and
.locacion identified by the plaintiffs, in which ac timbey harvegting,
road comgtructicn or reconatruction eor wildlife cpenings may be
carzied out® for the remainder of the effective pericd of the Plan:
and (4) an injuncrion againat any further cimber harvesting, rcad
conétruction or reconstruction or wildlife openiznge im the Forest
until the EIS and Plan have been revised. Complaint at 25-26.

Similarly, iz itg brief to this Court. the Sierra Club requests a
remand 2o the Forest Service for revigion of the EIS and
*consideration whether ths Plan should be reviged or amended" and an
*injunceion barring further Plan implementation until the district
court may hear argument and, if necegsary, evidence on the gcope of
any necessary injunctive relief uneil the new, or Supplemental(,] EIs
is completed.® Bz, 49-50. '

20 EXHIBIT B
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are made at a later sctage of the planning process, and are subject to
their own procedural requirements, including NEPA requiremencs. Be&Eore
.any particular actien to undertake road constructieon, timber sales, or
creation of wildlife openings can occur, numercus other events must
transpire. Quachiga, slip op. at 10-11. First, a ai:e-apecifié action
(e.g. a timber sale) muat be propoaed and found to be congistent with the
Plan. Fach proposed site-gpecific project is gubject ta eavironmental
analysis and public participatiocn. See 3F C.F.R. 219; 40 C.F.R.
1502.14(4), 15b8;9(b): F‘o:es_: service NEPA procedures, FSH 1901.1S sec.
07, 57 Fed. Reg. 43180, 43193 (Sept. 18, 1992). The enaviroamental
a.nﬁlys:s disclosing zhe eavironmental impacta of such propasals will be
based on the scisntific evidence available at ths time the actiéu ia
propoged (including regults of studies being conductad now by the Forest
Servirce}, and will inelude econsideration of the incremental and
cumulative effects of the action im conjuactien with other related
actions. pNozthern Alagka Envizenmencal Centex v, Luian, 961 F.2d 8sae,
891 (Sth Cir. 199%2). At the time of the agency’s decision om guch a
proposal, the Plan -- as it relates to the igsues of fragmentation and
biocdiversity -- could be challeanged. But at the time of the adoption of
the Plan, there is no concrete harm or certainly impending threat of loss
of diversity frem a fragmenting eveat. _

Thus.[ before any actien that might result in the forest
fragmentaticn that the plaintiffs allege will lead to loss of diversity,
both zhe agency 2nd the pudblic. including Sierra Club, will have an
opportunity to reviewv the specifics of that proposal and its potential .
for adversec effects oa foregt ecology., and to challenge the project
propesal and any portiea of the Plan and acecmpanying EIS that relates

te £ra_gmencatiou., As the Bighth Circuit explaimed iz guachjiga:

EXHIBIT — B
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(wlhen a site-specific accion * * *, such as a timber sale, is
proposed. and all administrative appeals are exhausted,
persons threatened by an imminent injury in fact may seek —
judicial review of the proposed action. AC that time, such
persons may assert that the proposed site-specific action is

not consistenct with the Plan, or that the Plan as it zrelates

to the proposed site-specific action is inconsistent with the

governing sgzatutes., or both.
Quachira. silip op. at 12.

Because of the prefusion in recent years of °standing® cages
invelving challanges to federal actioens by environmental organizations,
the governoment wishes to make very clear what it is pot asserting here.
The goverament is not claiming that the type of injury alleged (loas of
recreaticnal enjoyment because of diminighment of biodiversity) is
ingsufficient to establish injury.” Nor is the geovermment claiming that
Sierra Club has not shown injury because of a failure ta establigh use
of the gecgraphic area,’ or that it is too uacertain that Sierrz Club’s
members will return to the gite.!’ Hacher, the Forest Service‘s concern
is cthat therxe is no certainty that it will take actions that might
*fragment® the Chequamegon. Prior to the approval of a specific action
with poteatially fragmenting effects, Sierra Club lacks the requisice
iujw- ’ ’ |

In other weords, the NFMA process does aot insulate the Plaa from

judicial scrutiny. It merely defers judicial interventien in the forest

¥ See, e.g,, Slerxa Club v, Merton, 405 U.S. 727, 734 (1972)
(concluding that smvironmental and aesthetic harmg are sufficien® co
lay the basis for standing).

1s See . q., i W , 497 U.S. ac 889;
sdiexza Club v, Morzon, 40S U.S. at 72S:

v i s 917
F.2d 15, 17 (5tch Cixr. 199%0).

i3 See, ¢.q,, Defendexs, 112 S. Ct. at 2138 (°’some Aday’
intentions * * ®* do not support a finding of ‘actual or immineac’
injury*); portland Audubopn Society v, Babbigp, 998 F.2d 70S, 708 (9th

Clxr. 1993}.
' | EXHIBIT meeleem
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management process until such time as a project decision gives rise to
an actual case or centreversy. at which juncture that devision and che
relevant portions of the Plan are equally subject to judicial review.

The district court s reliance on Idaho Congervation League v, Mumma,
956 F.2d 1508 (9th Cir. 1992) -- to conclude that plaintiffs had standing
-- iB misplaced. Although the Niath Circuit continues te apply Mumma,
that decisien has beea undermined by the more recent Supreme Couit
standing jurisprudeace, which requires that injury be "ac:ﬁal ﬁt
imminenc,® and that an immiment injury be “gertainly impending.®
Pefenders, 112 §. C:. at 2139 n.2. Myumma depends upon a holding thac
scontingent® injury is sufficient for standing purposes, 956 F.2d at
15158, and to that ek:en:. does not survive the subgequently decided
Refeggderg case. _ '

The Ninth Circuit has reaffirmed the holding in ﬁgmga'since the
Sypreme Ccurt‘s.deciaien in Refenders, concluding in Seattle Audubon
Sociecy v, Fspv, 998 F.2d 699 (9th Cir, 1993} that *[slpeculation chat
logging might not occur because of as yet unkmown intervening circuﬁ-
stances igs not relevant o standing.” 958 F.2d at 703 (9th Cir. 19533).
The Bighth Cireuit has expliecitly concluded thar Mumma is ne loager
viable aad thac an action that nighc *eventually culminate” in a
parcticular sale does not presesnt a certaizly impending threat of injury.
Quachira, slip op. at i4. That viewv is more consonant with the factual
eircumstances of foresec managemast and the Supreme Court decisions on

justiciability.

¢ The discrict court also cited
vo ¥ i a ‘n, 697 F.24 1218,
1221-22 (7th Cir. 1982) in support of its conclusion that "contingent*
injury was aufficieat to support gtanding. Order at 7, App-7. Even
if Rockfornd remains viable after the Defendersg decision, however, it
turns on facrts that are clearly digcinguishable here.
_ (continued...)
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The party invoking the federal jurisdietion bearxs the buzden of
establishing with specifiecity cthat the injury exists eor will aéEZally

" oecur.® Thus, by the summary judgment stage in this case, plainciffs
had co make a factual showing of a certainly impendiag threat of imjury.
They failed to do so. Sierra Club has failed %o establish any *certainly
impending® threat to bialogical diversity or threat of foreat fragmenta-

tion. Indeed, it cannot establish such a threat because the approval of

W (., . .continued)

In Rockford, the plaintiffas sought to revoke the comatructien
pernit for a nuclear facility wvheose constructieon was half completed
at the time of the challenge. The plaintiffs alleged that design
defects in the plant would result in safety hazardg if the facility
vere to go inte operaticn. The plaiatiffs further alleged that the
defects would never be corrected if comstructicn were permitted to.
proceed to completion. Although the nuclear facility at iasue ecould
10t operate without an additjonal permit, the courr found that che
threat that corzecticn would become impogsible if construction were
continued wag sufficient to confer standing. 697 P.2d at 1222.

Correction at the plan level bere is noct comparable te corzectien

at the pre-completion stage in constructien of the nuclear plant in
. The approval of the Plan does not conastitute the

irrecrievable commitment of regources that completion of the auclear
facility inm Rockford would implicate. Completicmn of the comatruction
in Rogkford would iavolve massive investments by the private parties
holding the construction permit, while no invegtment by private
parties is implicated by forest plamning until a contract is let --
after the site-speecific anmalysis discugsed above. Therefore, in
ceoncrast to Rockford, no concrete iajury could fairly be ezraced To the
decision tec approve the Plan, and mo injury-im-facet can be
demonstrated.

¥ Pefenderg, 112 S. Ct. at 2136; FW/PRS, Inc. v. Dallas, 493
U.S. 215, 231 (1590); Unised States v  SCRAP. 412 U.S. 665, 688
(1973} . Because the standing requirements "are nez mere pleading
requirements but rather an indispensable part of the plaintiff’s case,
each elemeat must be supported iz the same way as any other matter en
vhich the plaintiff bears the buvdem of proof, j,e., with the manner
and degree of evidence requirad at the puccesgive stages of the
licigation.” Defenders, 112 S. Cr. 2136-2137 (citations cmitted).
Thus. at the surmary judgment stage the plaintiff cannot rest on
*'mere allegations’ but must °“set forrh’ by affidavit or other
evidence ’specific facts,’ which for purposes of the sunmary judgment
motion will be taken to be true. And at the final stage, those facts
(i£ econtroverted) wmust be ’supported adegquately by the evidence
adduced at trial.’'* 4.
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che Plan, vithout more, Idoes not effect concrete actions. The uneontro-
verted evidence before the district court vas thae chere have been no
decisiens te undertake timber sales. road construcetion or czeagtion of
wildlife \openings in the areas which Sierra Club seeks teo have °®set
aside" as "diversity management areas.” SA 33-35 (Wayne Declaratien).
Pecause there is no actual or imminent iajury arising from isguance of
the Plan, Sierra Club’s challenge to the Plam is net justiciable at this

cime.,

thig ¢ime. The justiciabilicy of the Sierra Club‘s challenge to the EIS
pucceeds or fails based en the justiciability of its challenge of the
" plan. A party that is accorded a precedural right to protect its
concrete interests, Such as the requiremeats of environmental analysis
under NEPA, "can assert that right without meeting all the aormal
standards for redressability and immediacy.® Defenders, 112 §. Ct. at
2142 n.7. The Court explained that "under ouzr case-law one living
adjacent to the gite fer propesed constructien of a federally licensed
dam has standing to challenge the licensing agency’s failure co prepaze
an Envircnmental Impace Statement, even :hough he cannot establish with
any certainty that the Statemest will cause the license to be withheld
or altered, and even though the dam will not be completed for many
yeazs."” Jd. In other words, the party asaeztin§ standing does not need
to ghov that redresging the alleged procedural iafirmicy will result in
a change in the outcome. |
But the party seeking to assert procedural rights under NEPA must

have concrete interests affected by the proposed federal aceion. See
; 997 F.a2d

231, 238 (7th Cir. 1993) (An individual may enforce procedural rights

25 EXHIBIT o B
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"o long as the procedures in question are designed to protect some
threataned concrete interest of his that is the ultimate basis of~his
standing.’"); gf. Defenders., 112 S.Ct. at 2142-43 & n.7. "Iin order te
make out eeastitutienally cognizable injury. plaintiffs must demonstrate
that the allegedly deficient procedures implicate digtinct subs‘canuve
incerests as to wvhich Article Iﬁ standing requizements are indepeadently
gatisfied.® Freedom Republicang v, Federa] Blecgion Commigsion, 13 F.3d
412, 416 (D.C. Cir. 1994). Because Sierra Club has not demonsrrated that
it will suffer a concrete injury from the mere issuance of the Plan, its
challenge to the EIS is mot justiciable -- at this time -- in the abgsence
of a *fragmenting event,® a specific project decisien.

Bven if the Court concludes that Sierra Club’'s claims aze
justieiable at cldis time, its claims ﬁm:. as the digtrict court
concluded, fail on the merits. Sie:ri Clud contends that the Forest
Sezvice, in issu'ing the Land and Resource Management Plan for the
Chequamegon Natisnal Forest and im preparing the Final Envireommental
Impact Statement for that Pia.n. failed to comply with the National Forest
Management Act aad che Nazcional Eavironmental Peliéy Aet in sevéral

" respects. We firat address the claims that the Forest Service igsuance
of the Plan violated the requiremeats of the NFMA and the regqulations
premulgated chereunder and thea turn to the contentions that the EIS was
inadequacs.

Iz
SIZRRA CLUB EAS PAILED TO ESTABLISE THAT TER
FOREST SERVICE’S METRODS QF PROVIDING POR DIVERSITY OF
PLANT AND ANDIAL COMNUNITIES WERE ARBITRARY AND CAPRICIOUS
AND TEEREFORE VIOLATED NPMA

Sierra club claims that the Forest Service viglated the requizements

af the Naticmal Ferest Management Act in several respects. The parties

agree that NFMA, in relevant pare, required the Secretary to promulgate

26 EXHIBIT P
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used by the Fores: Service in the future. Those means of addressing the
jssue are consonant with the requiremencs of NEPA. . _—
CONCLUSIOR
For the foregoing reasons, the Court should find this case not
justiciable because Siezza Club lacks an irmminent injury. Alctexmatively,
if the Court finds the Sierra Club‘s claims juatieciable, the district
court’s judgment on the mezrits should be affirmed.

Respectfully submitted,

LOoIS J. SCHIFFER
Acting Assistant Actormey General

OP COUNSEL: mur M. fmo. JR.
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! ADMINIGTRATIVE. PROCEDURE

trailve license ({includies gesxlt certificata, gpproval, registration. ehartef,
membership, oF other form uz'pe:mission) {s required by law and Gue TEqueTE .
is wade therefor such liccase sball be deerced granted 1o gull to the extedt I
the aunthority of the agency upless the ngency shall within et more than si<ty
dAaye. of such applicetion have made its decizlon oF set the matter for formai
proceedings required to.be conducted pursaqat to sectlons 6 and 7 of this Act;
: in cases of clearly gemonstrated willtainess oF those (o which poblic
"health, moml.s,-cr-safety mnire-ctl\erﬂ!.se. no withdrawal, guspensicn, revota-
tion, or azngulment of any such license shall. be lowiul uoless, prior to the In-
stizution™of admin!utra:lve'proceedmsa therefor, any facts Of condeet of whizh
the agency has notice and which may worsant such action ghall have been culled
{o the attention. of the licenaee 11 writinz and scch person upll bave been ec-
gorded 2 reasonsble opportunity to demonstrate or 8
jasverl requirements: (8) no such license with reference to any busipess, ocCh-
patios, or getivity of & continulng pature shall ezpire, In any case In which the
yolder thercof has mnde dye and timely application for 2 genesval or a new lcense,
until dshch applicztion gnai bave beea Dnally dotermined by the 2gemcy COm
cerned. . .

(c) PuBLIcITY.—EXCeDpt g8 expressiy guthorized by law, no agency sheall,
directly or 1ndirectly, lssue publicity reflecting adversely<upon any person, prod-
1ct, commodity, security, private qctivity. or enterprise otherwise thap by
jgsnance of the ful) texis of authorized public locuments, {mpartial summuries
.af the posirions of all percties to ARY controversy, or ¢he lasuance of legal notlce

of public proceediogs withih tta jurisdiction.

. JuoiciaL REVIEW

sec. 9. In copnection with any Act, rule, order, process, or proceeding of aoy
agenef— . . ‘
(a) RIGBETOF gTVITW . —ANY PaTLY adversely affected shall be entitled to0 judicial
review of aoy lesue of law in accordence with this section; and every review!ng.
court shall have pleaary authority W render such deciston and grant such reliel
as right and justice may demund in conformity with Jaw and this Act. .
(b) Foexc® AoToR.—I2 gddition to judicial review tocident to proe'eedlngs.for
aoy form. of criminal or clvil enforcement of ndministrative rules, orders, or
_process, the form of procceding for judicinl review shall be any special statotory
review proceeding relevant to the gublfect matter of, in the absence ot inadequacy
thereof, any applicable form of legal actlon including actions for declaratory
udgments OT writs.of injunction or habeas corpus. ADY party udversely affected
or threatened to be €0 effected TRT. through declaratory judgment procedure with
or without. prior resort to the lssuing agency. secure a judicial declaration (1
zights -egpecting the validity or applicatien of any adm|nistrative sct. rale; or
order. Except as otherwice provided in conpection with gpecial statutory review .
proceedings, an¥y action for judicial review may be hrought against ‘one or more
‘ of the following: (1) The agency 4n its oficisl tite.at the time of the B8liog.
of the proceeding; (2) the officer who s the head of, or one or. more of the officers:
comprlsing the bighest autbority tn, the agency; oF (8) any one or more ofticers | .

acting a the manmer challensed of adoreing or authorized to enforce the role

or order involved- : : L . . . : L

. (¢).CoUurTs AND mu-r.—'l‘he-rcvlcvr-gmrnnteed by this section shail be-han’ N
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correlate further agency views, some of which were submitted in writ-
ing and some orally. Private parties and representatives of private

- organizations also participated.
Trollowing these discussions the committee drafted the bill as re-
ported, which 1s sot forth in full in appendix A. The Attorney Gen-
orul’s favorable report on the bill, as revised, is set forth in appendix B.

IT. APPROACH OF THE COMMITTEE

In undertaking the foregoing very lengthy process of consideration,
the committee hias attempted to malke sure that no operation of the
Government is unduly ostricted. The committee has also taken the
position that the bill Tiust reasonably protect private partics even at
‘he risk of some incidental or possible inconvenience to or change in

rosent administrative operations. The committee is convinced, how-
ever, that no administrative function is improperly affected by the |}
present bill. | o

Tre PriNcipalL ProbLEMs.—The principal problems of the com-
mittee have been: Furet, to distinguish between different types of ad-
ministrative operations. Second, to frame general requiremcnts sppli-
cable to each such type of operation. Third, to set forth those requires-
ments in clear and simple terms. Fourth, to make sure that the bill
is complete enough to cover the whole field.

The committee fecls that it has avoided the mistake of attempting .
to oversimplify the measure. It has therefore not hesitated to state

. functional classifications and exceptions where those could be rested
.upon firm grounds. In so doing, it has been the undeviating policy
to deal with types of functions as such and in no cwi with adminis-
trative sgencies by name. Thus certain war and defenze functions are.
“exempted, but not the War or Navy Departments in the per{ormance
of their other functions. Manifestly, it would be foliy- to assume to
distinguish between ** ood”’ agencies and others, and Lo, such distine-
tion is made in the biﬁ”. The legitimate needs of ‘the Interstate Com-
merce Commission, for example, have been fully considered but it has
not been placed in a favored position by exemption fiix the bill.
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~ June 1945. |
| [II. STRUCTURE OF THE BILL

The bill, as reported, is not a specification of the details of admin-
istrative procedure, nor is it a codification of administrative law.
Instead, out of lon consideration and 10 the light of the studies Here-
tofore mentioned, there has been framed an outline of minimum basic
essentials. Figure 2 on page 9 disgrams the bill. .

The bill is designed to wfford parties affected by administrative ~ §
powers & means of owing what their rights are and how they may be §
protected. By the same token, administrators are provided with &
simple course to follow in making: administrative determinations.
The jurisdiction of the courts 1s clearly stated. The bill thus pro-
vides for public information, administrative operation, and judicial
review. - . o B

'SUBSTANCE OF THE BiLt.—What the bill does in substance may be  F

- gummarized under four headings: : o
1. It provides that agencles must issue as rules certain specified -
information as to their organization and procedure, and also ki
1(:nake )available other materials of administrative law &
sec. 3). - RN

2. It states the essentials of the several forms of administrative

proceedings (secs. 4, 5, and 6) and the limitations on ad-

' ministrative powers (sec. 9). ' |

3. It provides in more detail the requirements for administrative.

hearings and decisions in cases in which statutes require

- such hearings (secs. 7 and 8). | o

4. Tt sets forth-a simplified statement of judicial review designed

" to sfford a remedy for every legal wrong (sec. 10).

The first of these is basic, because it requires agencies &0 take the §

initiative in informing the public. In stating the essentials of the W&

different forms of administrative proceedings, it carefully distinguishes

between the so-called legislative functions of administrative agencies

(where they issue general regulations) and their judicial funetions
'~ (in which they determine rights or liabilities in particular cases).

The bill provides quite different prccedures for the “legislative”
and “‘judicial”’ functions of administrative agencies. In the “rule
making”’ (that is,.“legislative”) function it provides that, with certain

e

exceptions, agencies must publish notice and 8t least permit interested
ﬁa.rties to submit their views In writing for agency consideration ;

efore issuing general regulations (sec. 4). No hearings are re uired
by the bill unless statutes already do soin 8 particular case. Similarly,
in “adjudications’ (that is, the “judicial” function) no agency hear-

ings are required unless statutes already do so, but in.the latter case

- - exrier —2 v
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or named statules omerolive during ‘‘ present hosuiteu=: . ‘
The word «guthority” is advisedly used as meaning whatever

persons aro vested with powers to act (rather than the mere form
of agcncy'orgzmizution such as department, commission,, board, 0T
burenu) because the real guthorities may be.some subordinste or

semidependent person of persons within such form of or anization.

In conferring administrative powcers, statutes customarily do not . i‘

refor to formal agencics. (such as the Department of Agriculture)
but to specified persons (such as the Sceretary of Agricullure). .~
Boards or commissions usually possess authority which does not

extend to individual members or to their subordinates. ' o 3

The bill does not repeal delegations of authority which are duly -
authorized by existing law. This does not mcan, however, that
delegations are offective where other provisions of the bill require
otherwise. For example, the requirement that cxaminers in certain
instances hear €ascs would supersede any oxisting dclegations to
prosccuting officers to hear such cases. -

Agencices composed of representatives of the- parties or of orgeni-
sations of the parties to the disputes determined by them arc oxcmpted
because siuch agencies as presently operated do not lend themsclves. =~ &
to the adjudicative procedures sct out in tho remaining scctions of the }
hill. They tend to be arbitral or mediating agencies rather than
tribunals. | o o

The exclusion of war functions and agencies, whether exercised
by civil or military personnel, affords all necessary freedom of action
for the excrcise of such functions in the period of reconversion. It :
has been deemed wiss to exempt such functions in view of the fact '
that they are rarely required to be exercised upon statutory hearing,
with which much of the bill is concerned, and the fact that they are
rapidly liquidating. 1t should be noted, however, that even war
functions arc not exempted from the public,information requirement
of section 3. ‘" Present hostilities” means those connected with the t
war brought on at Pear]l Harbor in December 1941.

- (b) PrrsoN AND ParTY.— Person” 18 defined to include specified i
forms of organizations other than agencies. < Party” is defined to inclu
anyone named, OT admitted or seeking and entitled to be admitted, as @ g 1.
party in any agency proceeding except that nothing in the gubsection 3 i
t
i
:
.
£
j

Ry

- oipr o

to be construed to prevent an agency from admitting anyone as a party

" for limited purposes. . S
The definition of person includes both individuals and any form of
organization but advisedly excludes Federal agencics. The practice
. of agencies to admit persons as parties in proceedings ‘‘for limited
purposes” 18 expressly prescrved, but that exception does not authorize

EXHIBIT
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any egency to ignore or prejudice the rights ol the true or full partiesin
any proceeding. » ,

(c) RoLE AND RuLe MaxIiNg.—'‘ Rule” 1s defined as any agency
statement of general applicabilit ‘designed to implement, inter pret=or
prescribe law, policy, orgarization, procedure, or practice requireme ls.
(¢ Rule making'’ means agency Process for the formulation, amendment, or
repeal of a rule and includes any prescription for the future of rates,
wages, financial struciures, efc., ete. |

The definition of ‘‘rule” js important because it preseribes the kind:
of operation that is subject to section 4 rather than section 5. The
specification of the activities that are involved in rule making is
included in order to compreher.d them beyond any possible question.
They are defincd a8 rules to the extent that, whether of general or

articular applicability, they formally prescribe & course of conduct
or the future rather than merely pronounce existing rights or lia-
bilities. 1t should be noted that rule making is exempted from: some
of the general requirements of sections 7 and 8 relating to the details
of hearings and decisions. | ‘

(d) ORDER AND ‘A pyUDICATION.— Order’”’ means the final disposition
of any matter, other than rule making but including licensing, whether or
not afirmative, negative, or declaratory in form. “ Adjudication”’
meand the agency process for the formvlation of an order.

The term ‘order” is ‘defined to exclude rules. «Licensing’’ 1s
specificelly included to remove any possible question at the outsct.
Licenses involve & pronouncement of present rights of named parties
although they may also prescribe terms and conditions for future
observance. 1t should be noted, however, that licensing is exempted
{rom some of the provisions of sections 5, 7, and 8 relating to hearings
and decisions. ' ' -

(¢) LICENSE AND Licensiwa.— ‘License” 18 defined to include any
form of required official permission such as certificate, charter, etc.
“Iicensing’’ 18 defined to anclude agency Drocess respecting the grant, s
renewdl, modification, denial, revocation, etc. of alicense.

This definition supplements subsection ((i). Later provisions of the
bill distinguish between initial licenses and renewals or other licensing
proceedings. A further distinction might heve been drawn between
licenses for a term, such as radio licenses, and those of indefinite
Juration, such as certificates of convenionce and necessity- |

(f) SANCTION AND ReLier.— ‘Sanction’’ s defined to include any
agency prohibition, withholding of relief, penalty, seizure, assessment,
requirement, restriction, etc. “Relief” 15 defined to include any ageficy
grant, recognition, or other beneficial action.

These definitions are mainly relevant to sectioni 9 on sanctions and
powers and to section 10 on judicial review. The purpose of the
subsection is to define exhaustively every possible {form of legitimate
administrative power or suthority. , '

(1), AGENCY PROCEEDING AND Action.—Agency proceeding” 13

D
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limitation-does not Apply Lo teniginrsy perinits or tem] TAIY licenses.
Sgke. 10. JupICiak REVIH W= Srelion 10 on judicial review docs not

ayply in any gifuation. so far us there are incolred matlers with respect to

which statutes preclude judicial reciew or dgency wction is by law comi-

mitted to agesey discretion. -

Verv rarely do statubes withhold judicial review. It has never—
been the poliey of Congress Lo prevent the administration of its own
statutes from being jualicially confined to the scope of authority
grantel or 1o the objectives specified. - 1ts poliey could not be other- -
wise, for in =och aense statutes woull in effect be blank cheeks drawn’.
to the eredit ol somy wlmini<trative officer or board. '

The basic exceptipn of matters committed to agency discretion
would apply even if not <Lated at the outset. 1f, for example, statutes
ure drawn in such broad terms that in a siven case there is no law
to apply, courts of couprse have no statutory question to review.
That situation cannot be remedicd by un administrative procedure
act but must be treated by the revision of statutes conferring admin-
istrative powars. - However, whare statutory standards, definitions,
or other grants of power deny or require action in given situations or
confine an agency within limits as required by the Constitution, then
(b determination of the facts Joes not Jie in agency discretion but
must be supported by either the administrative or judicial record.

(a) Ricut oF R EVIEW .-—dAny person suffering legal wrong because-of

any agency action, or adversely affected within the meaning of any stalule,

. 35 enlitled to judiciul rerwi.

This subseetion confers a right of revicw upon any person adversely
affected In fuct by agency aetion or aggricved within the meaning of
any statute, The phrase “legal wrong’’ mcuns such a wrong as is
specilicd in subsection () of this scetion., It means that something
more thun mere adverse personal effect: must be shown—that is. that
the adverse offect must be an ileeal effect. The law so made relevant
is not just constitutional law but any aud all applicable law.

th) Fonm AND VENUE OF Actios.—The technical form nf proceeding
for qudicinl remew is any spectad proceeding protided by statute or, n
the nbsence or tnadequacy thereof, any relerant Form of legal action (such

ax those for declaratory qudgments or injunctions) in any court of compe-

tent jurisdiction, - Moreover, agency acton is also made subject to judicial

review in any. cizil or criminal proceeding for enforcement except to ¢

ectent that prior, adequatc. and exclusive opportunity for such reriew s
.. ided by law. '

The first sentenee of this subsection 1s an express statutory recog-
nition of thoe so-enlied common-law actions as being appropriate and
authorized means of judicinl review, operative whenever special forms
of judicial review nre lacking or insvfilcient. The declaratory judg-
ment procedure, for example, may ULe operative before statutory
forius of revicw aro available; and in a proper cusc it mayv bo utilized
to determine the validiyy or application of ngency action. The ex-
pression “Spoc'ial statutory review’” 1neans not onlv special Teview
proceedings. wholly created by statute, but so-called common-law”
forms referred to and adopted by statute us the appropriate mode of

EXHIBIT B
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abjectives of the bill as worded fall, supplcmcnml legislation will ‘be
required. ’ ) .. . . .7
The forcgoing are by no Moans oIl the provisions which will require
vigilant atltention to &ssuro their proper operation. Almost any pro-
vision of the bill, if wrongly interpreted or minimized, may present
accasion for supplemental le?isln.Lion. On the other hand, should it
appenr ot any time that t
impairment of a particular administrative’ function, appropriate
endments or exceptions may be in order.
INTERPRETATION AND ENFORCEMENT.—-Except in a {ow respects,

{his is not & measure confcrring‘ac.lm§ni_stm_tive powers but 1s one
laving down definitions and stating limitations. These definitions.

and limitations must, to be sure, be interpreted and applied by agencies
\(Tected by them in the first instance. But the enforcement of the
bhill, by the independent iudicial interpretation and application of its

(erms, is a function which is clearly conferred upon the courts in the .

linal analysis. : o
1t will thus be the duty of reviewing courts to prevent avoidance
of the requirements of the bill by any manuer OX form of indirection,
.nd to determine the meanine of the words and phrases used. For
example, in soversl provisions the expression ‘‘good cause’’ is used.

The cause so specified must be interpreted by the context of the pro-

vision in which it is found and the purpose of the entire section an
Lill. Cause found must be real and demonstrable. 1f the agency is
procecding upon & statutory hearing and record, the cause will appear

there; otherwise it must be such that the agency moy show the facts .

and considerations warrant the finding in any proceeding in which
ihe finding is challenged- he same would be true in the case of
findings other than of good cause, required in the bill. As has been
said, these findings must in the first instance be made by the agency
~oncerned but, in the final analysis, their propriety in law and on the
fucls must be sustainable upon Inquiry by a reviewing court. -

Nevertheless, in the nature of things, for most prectical purposes
it is Lo the agencies that the Congress and the pcople must look for
fuir administration of the laws and compliance with this bill. Judicial
roview is of utmost importance, but it can be operative in relatively
fow cases hecause of the cost and general hazards of litigation. It is
indispensable since its mere oxistence generslly precludes the arbi-
trary oxcercise of powers oI assumption of powers not granted. Yet,
in the vast majority of cases the agency concerned ususlly speaks tho
Grst and last word. Tor that reason the agencies must make the

firsl, primary, end most {ar-reaching offort to comply with, the terms

and the spirtt of this bill. :

It is the view of tha cornmittee that this bill is not an indictment
of odministrativo agencies or administrative processes. The com-
By enacting this bill, the Congress——e.\‘pressing tho will of the
people—will be laying down for the guidance of pll branches of the
Government and all private interests in the country policy respecting
the minimum requirements of fair administrative procedure.
The committee recommends that the bill as reported be enancted.

PAGE b
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Mark C. Rutzick, WSB #17291 | ‘Honorable William L. Dwyer.

Alison Kean Campbell, WSB #19363
MARK C. RUTZICK LAW FIRM,
a Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Avenue

Portland, Oregon 97204-2089

(503) 499-4573

1.J. Leary, jr., WSB #08776
James R. Hennessey, WSB #14376
SMITH & LEARY

316 Occidental Avenue South
Suite 500

Seattle, Washington 98104-2840
(206) 292-1770

Artorneys for Cross-Claim Defendant
Northwest Forest Resource Council

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SEATTLE AUDUBON SOCIETY, etal., )

) No. C92479WD
Plaintiffs, ) '
) DECLARATION REGARDING
vs. ) FACSIMILE DECLARATION OF
) ALISON KEAN CAMPBELL
JAMES LYONS, in his official capacity as )
Assistant Secretary of Agriculture, et al., )
)
Defendants, )
)
_ vs. )
)
NORTHWEST FOREST RESOURCE )
COUNCIL, )
)
Cross-Claim Defendant. )
)
)

L

DECLARATION REGARDING FACSIMILE
DECLARATION OF ALISON KEAN CAMPBELL - 1

Smith & Leary
Attorneys At Law

Suite 500, 316 Occldental Ave. So,
Seattle, Wishington 951042840
{200) 292-T770
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SAVE THE WEST, ;
Plaintiff, %
Vs. g
JAMES LYONS, et al., g
Defendants. ;
)
NATIVE FOREST COUNCIL, g
| Paintif, )
Vs, | ;
BRUCE BABBITT, et al., 3
Defendants. ;
)
THE SIERRA CLUB, ;
Plaintiff, ;

VS, g :
MICHAEL ESPY, et al., ;
Defendants. g
)

I, Connie K. Haslam, hereby 'certify tbat the facsimile Declaration of Alison Kean
Campbell, which has been filed with CROSS-CLAIM DEFENDANT NORTHWEST FOREST
RESOURCE COUNCIL'S REPLY MEMORANDUM IN SUPPORT OF MOTION TO
DISMISS, MOTION FOR MORE DEFINITE STATEMENT, AND MOTION TO STRIKE,

VAW
VAW

DECLARATION REGARDING FACSIMILE

DECLARATION OF ALISON KEAN CAMPBELL - 2

s+ STELLE @1048/053

No. 94-758WD

No. C94-803WD

No. C94-820WD

Smith & Leary
Attorneys At Law

Sulte 500, 5 Occldental Ave. So,
Seattle, Washington 9B104-2840
(308) 292-1770
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will be replaced with the original declararion as soon as possible following my receipt of the

original declaration.

l SMITH & LEARY
a / AA/QA».'_/
' éonnie K. Haslam, WSB #18053
i $270\affrecam.affrerw
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DECLARATI

ON REGARDING FACSIMILE
DECLARATI KEAN CAMPB

ON OF ALISON

Smith & Leary
Attorneys At Law

Suite 500, 316 Occidental Ave, So.
Seanttle, Waahington $6104-2840
(206] 202.070
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Mark C. Rutzick, WSB #17291
Alison Kean Campbell, WSB #19363
MARK C. RUTZICK LAW FIRM,
a Professional Corporation

500 Pioneer Tower

888 S.W. Fifth Avenue

Portland, Oregon 97204-2089

(503) 499-4573

" }.1. Leary, jr.. WSB #08776

James R. Hennessey, WSB #14376
SMITH & LEARY

316 Occidental Avenue South -
Suite 500 -

Seattle, Washington 98104-2840
(206) 292-1770

Arnomeys for Cross-Claim Defendant
Northwest Forest Resource Council

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON
: AT SEATTLE '

TS

SEATTLE AUDUBON SOCIETY, et al.,
Plaintiffs,
vs.

JAMES LYONS, in his official capacity as
Assistant Secretary of Agriculnre, et al.,

vs.

NORTHWEST FOREST RESOURCE
COUNCIL,

)
)
)
)
)
)
g
Defendants, ;
)
)
)
g
Cross-Claim Defendant. g
)

B

CERTIFICATE OF SERVICE - 1

»+» STELLE @050/053

Honorable William L. Dwyer

——

No. C92-479WD
CERTIFICATE OF SERVICE

Smith & Leary
Attorneys At Law

Suite 300, 318 Octidental Ave. So.
Seattle, Waslhington 9810428040
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SAVE THE WEST, %
Plaintiff, %

%

JAMES LYONS, et al., ;
Defendants. g

)

NATIVE FOREST COUNCIL, g
Plaintiff, %

)

BRUCE BABBITT, et al., %
Defendants. ;

' )
THE SIERRA CLUB, 3
| —

- vs. %

MICHAEL ESPY, et al., %
Defendants ;

The undersigned hereby certifies that on September 29, 1994, copies of the following

documents:

1. Cross-Claim Defendant Northwest Forest Resource Council's Reply Memorandum
in Support of Motion t0 Dismiss, Motion for More Definite Statement, and

Motion to Strike;

2. Declaration of Alison Kean Campbell; and
3. Declaration Regarding Facsimile Dect

were served on the following persons in the manner designated:

CERTIFICATE OF SERVICE -2

aration of Alison Kean Campbell

+++ STELLE @o051/053

No. 94-758WD

No. C94-803WD

No. C94—820WD

Smith & Leary
Attorneys At Law

Suite 500, 316 Occidental Ave, So.
Seartle, Washington 981042840
(308) 292-770
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TODD TRUE

LAURA S. ZIEMER .
Sierra Club Legal Defense Fund
203 Hoge Building

705 Second Avenue

Seattle, Washington 98104-1711
Telephone: (206) 343-7340
Fax: (206) 343-1526

(X) Hand Delivered () Mail () Federal Express

DUGAN -
Western Environmental Law Center
44 West Broadway, #200
Eugene, Oregon 97403
Telephone: (503) 485-2471
Fax: (503) 485-2457

() Hand Delivered () Mail (X) Federal Express

PEGGY HENNESSY

GARY K. KAHN

610 S.W. Alder, Suite 910
Portland, Oregon 97205-3610
Telephone: (503) 227-3516
Fax: (503) 227-2503

() Hand Delivered () Mail X) Federal Express

JOHN S. KARPINSKI

2612 East 20th Street
Vancouver, Washington 98601
Telephone: (206) 690-4500
Fax: (206) 695-6016

() Hand Delivered () Mail X) Federal Express

GREG COSTELLO

Riddell, Williams, Bullitt & Walkinshaw
1001 Fourth Avenue Plaza, Suite 4400
Seattle, Washington 98154

Telephone: (206) 624-3600

Fax: (206) 389-1708

(X) Hand Delivered ( ) Mail () Federal Express

' CERTIFICATE OF SERVICE - 3

() Fax

() Fax

() Fax

() Fax

() Fax
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Smith & Leary
Attorneys At Law

Suite 560, 316 Ocddentai Ave. Sa.
Seartle. 591042840
(206) 2921770
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WELLS BURGESS

U.S. Department of Justice

Environment & Narural Resources Division
General Litigation Section

601 Pennsylvania Avenue N.W., Eighth Floor
Washington, D.C. 20044

Telephone: (202) 272-6958

Fax: (202) 272-6815, 5775

( ) Hand Delivered () Mail (X) Federal Express () Fax
Dated this 29th day of September, 1994.
' SMITH & LEARY '

Csyu- :/

@1053/053

li

Connie K. Haslam, WSB #18053

5270\certiser.sveierw’

_ CERTIFICATE OF SERVICE - 4

Suire 500, 318 Occidental Ave. So,

Smith & Leary
Attorneys Al Law

Seettle, Waphington 981042840
(204) 292-]

]
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U.S. DEPARTMENT OF JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION y ZZ/

GENERAL LITIGATION SECTION ,
601 DPENNSYLVANIA AVENUE, N.W. e
WASHINGTON, D.C. 20004 ¢V

FAX NUMBER (202) 272-6817, 6815, 5775 //
CONFIRMATION NUMBER (202) 272-8056

MEMORANDUM

To: Ellen Athas
Andrea Berlowe
Wells Burgess

Ana Cobian (202) 514-7571
Wwilliam Cohen

Peter Coppelman (202) 514-0557
Michael Davis (202) 456-2710
Lisa Freedman (503) 326-6254
Mark Gaede (202) 720-4732
David Gayer (202) 208-3877
David Gehlert

Michael Gippert (202) 6350-2730
Jim Kilbourne

Thomas Lee (503) 727-1117
Karen Mouritsen (202) 219-1792
Roger Nesbit by mail

Tim Obst (202) 6380-2730
Steve Odell '

Jim Pipkin (202) 219-1220
Lois Schiffer (202) 514-0557
David Shilton {(202) 514-4240
Robert Simmons (415) 744-3170
Tom Tuchmann ({503) 326-6254

Jean Williams
DATE: December 7, 1994

NUMBER OF PAGES TO BE' TRANSMITTED (including
cover): 6

FROM: Paula Clinedinst, Legal Assistant, (202) 272-8019

MESSAGE: Attached is NFC’'s Response to NFRC’s
Additional Briefing.



12/07/94 10:57 B

.DEC'.-G—94 TUE 17:12 3guN S Kggpll‘sKl

NNNNNNNNNHHHHHHHHHM
mqmm:ﬂ-qu—-ommumuauMHo

O @ =N W s w N

JOEN S. KARPINSRI, WSBA #13142
2612 B, 20th Street
Vancouver, WA 98661
206/690-4500

Attorney for Native Forest Council

- +»» STELLE doo2/0086
20656966016 P.B82

The Honorable William L. Dwyer

"\ -

UNITED STATES DISTRICT COURT A
WESTERN DISTRICT OF WASEINGTQW
AT SEATTLE =

SEATTLE AUDUBON SOCIETY,
et al.,

Plaintiffs,
V.

JAMBS LYONS, in his official
capacity as Assistant
Secretary of Agriculture, :
and the UNITED STATES FOREST
SERVICE, an agency of the
United States,

Defendants,
and

WASBINGTON COWTRACT LOGGERS
ASSOCIATION, et al.,

pDefendant~-Intervenors.

SAVE THE WBST,

Plaintiff,

NEFC‘S RESPONSB TO NFRC’S
ADDITIONAL BRIEFING - 1

— S N i Nt Sl W gt nl? ? Nt “ouatf N Nl nf? e Nt St S\t T Nt Nl Nt Vol st S N o St st

CIV. NO. 92-473 WD~
NFC’S RESPONSE TO N¥RC’S
ADDITIONAL BRIEFING-

Civ. No. 94-758 WD

John S. Karpinsid
Attorney ot Law. WSBA #13142
24]23 £ 20th Street

Varwoever, WA 98661
20665045 00

FAX 695-60168
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JAMES LYONS, et al..

Defendants.

<

-~

+»+> STELLE
2066356016
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KARPINSKI £.63

NATIVE FOREST COUNCIL,
Plaintiff,
Ve |
GRUCE BABBITT, et al.,

Defendants.

Civ. No. C94-80Q3WD

THE SIERRA CLUB,
Plaintiff,
V.
MICHAEL ESPY, et al.,

pDeferndants.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
) Civ. No. C94-820WD
)
) -
)
)
)
)

The Native Forest Council ("“NFC") agrees with the Northwest

Forest Regsource Council’s position that the failure to prepare and

certify a complete

Defendants’ Motion for Summary Judgment.
the ROD should ke vacated.
of this case should revert to,

111

11117
/1711
1111/
/1117

NFC’S RESPONSE TO NFRC'S
ADDITIONAL BRIEFING - 2

.

administrative record precludes

granting
NFC further agrees that

By this action, the procedural posture

or rather repeat, rhat of July 3,

John S. Karpinaeld
Artorney ax Law, WSBA #13143
2612 E. 20th Stroet

Vancoover, WA 986561
20646904500

FAX §95-6016

Mﬁwvbﬁﬁﬁjﬁﬁéllﬁi,l@ AR X o e
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1] 1992; no acceptable forest plan in effect, and all further habitat

~ 21 1oss enjoined pending preparation and approval of an acceptable
3| plan.
. .
DATED this day of December, 1994.
5 !
6
7
8
9
S. KARPIN
10 torney for Plaint:.ff NEC
11
12
13
14 |
15
16
17
18 §
19
P e insynponiesty AP T
el Erimm e et e D _ o
= PR, o SRS -3 e “—-a-—.ph,, oWy 0N .'%'Hif‘“f-'wwu——%eg_.w _r:-m—..-.-.n—_.. : p— s .
- T R
Iol-S-
Amtorney st Lass, WSRA #13142
97 _ _ v 3633 E. 300h Seroes
NFC’S RESPONSE TO NFRC’S e 4500

28 | ADDITIONAL BRIEFING - 3 _ FAX 6956016
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CERTIFICATION

I hereby certify that I served the NFC’s Response to NFRC;’s

Additional Briefing on:

b
2
3
4 | Todd D. True/Laura S. Ziemer ¢ Mike Axline/Marianne Dugan c/o
Sierra Club Legal Defense fund, Inc.
5§ 705 Second Avenue .
Suite 203 Hoge Building
6 | Seattle, WA 38104-1711
Telephone: (206)343-7340
7] FAX: (206)343-1526
8
9

Mark Rutzick & J.J. Leary/James Eennessy
988 S.W. Sth Avenue, Suite 500
Portland, OR 97204

10 | Telephone: (503)499-4572

FAX: (503)295-0915

12 | Peqggy Hennessy/Gary K. Kahn
610 S.W. Alder, Suite 910
13§ Portland, OR 97205~3610
o Telephone: (503)227-3516
" 14 § FAX: (503)227-2503

Wells D. Burgess/Stephen J. 0‘Dell
16 | v.S. Department of Justice
r Environment & Natural Resouxces Division
17 | 601 Pennsylvania Avenue NW
washington, DC 20004
f{orl
P.O. Box 6613
) & e #Eﬂsl'!lngt°u’f—ﬂc12°°44‘°553-::'='

fﬂﬁjb1§233x59$8f‘

$202}372-6815==

—

Greg Cocstellq

22 | riddell, Williams, Bullitt & Walkinshaw .
1001 Fourth Plaza, Suite 4400

23 | seattle, WA 98134

Telephone: 206/624-3600

24 FAX 206/389~1708
25 _
26 Jolsm S. Karpineid
et Artorpey sz Law, WSBA f13142
27 . 2612 E. 30th Street
Vapeoweer. WA 98661
2066904500

28 || CERTIFICATIOR ~ 1 - : - ' FAX 6956016
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by the following indicated method or methods?

-courier in a 3e

CERTIFICATION

10:58 oy

' in a seaied
by mailing a full, true and correct CoPY e sed  to  the
first-class poagage—prepaid envelOP ' siqa address of the
attorney as shown. above, the 1ast-known postal Service
attorney, and deposited with the united s:a;e:t hobalo\-‘- .
at Vancouver, Washixgton, on the date set 1o

' N eheresof to be hand"
b us 11, trxe, and correct copY
dzli:cztggt: f;‘llze ;ttorn‘{e;y‘at the attorney’s la;t-known office
address listed above on e date set forth below.

. . _. .
and sorrect copy thereof via ov,_ernigh
'afer;,e pre;&'d envelope, ..addressed to tge
attorney as shown above, the apt-knewn office address of tae

attorney, on the date set forth below.

by sending a full

zin ' 3 the

gqll, true and correct coPy thereof to ¢
Z{tofraney ga;t i‘.he £ax number shown above, which is the laat-
known fax number for the attorney?s gifice, on the dats set
forth below. The receiving fax rachjhe was operating at the
time of service and the transmissionvyas propexly completed,
according to the attached confzrmatxou_;Fep?rt.

hr ] .-
See Notations ou each at right hand margin

H K
DATED this (1"' day of DecembeZX, 1994.

DIANE M. KARP

Legal Asaistgnt to .
John S. Karpinski, S
Attor--y for Native Forest
Council .

Ll
E.Kaqnndd
lrw, WSBA #13142
26{2 E 20th $eret
' . WA 9861
"] EAX 69560

b T ot

»=+ STELLE [@1006/0086
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ENVIRONMENT AND NATURAL RESOURCES DIVISION

GENERAL LITIGATION SECTION
601 PENNSYLVANIA AVENUE, N.W.

WASHINGTON, D.C. 20004

FAX NUMBER (202) 272-6817, 6815, 5775
CONFIRMATION NUMBER (202) 272-8056

MEMORANDUM

To:

Ellen Athas
Andrea Berlowe
Wells Burgess
Ana Cobian
William Cohen
Peter Coppelman
Michael Davis
Lisa Freedman
Mark Gaede
David Gayer
David Gehlert
Michael Gippert
Jim Kilbourne
Thomas Lee
Karen Mouritsen
Roger Nesbit
Tim Obst

"Steve 0dell

Jim Pipkin
Lois Schiffer
David Shilton
Robert Simmons
Tom Tuchmann
Jean Williams

DATE: December 8, 1994

NUMBER OF PAGES TO BE TRANSMITTED (including
cover) :

(202)

(202)
(202)
(503)
(202)
(202)

(202)

(503)
(202)

(202)

(202)
(202)
(202)
(415)
(503)

514-7971

514-0557
456-2710
326-6254
720-4732
208-3877

690-2730

727-1117
219-1792

Yy mail

690-2730

219-1220
514-0557
514-4240
744-3170
326-6254

@oo1/012

FROM: Paula Clinedinst, Legal Assistant, (202) 272-8019

MESSAGE:

Attached is a Federal Defendants’ Response to

NFRC’s Motion for Leave to File Second

Supplemental Memorandum.



+++ STELLE @002/012

12/08/94 12:17 (>}

10
11
12
13
14
-15
16
17
18
19
20
21
22
23
24
25
26
27

28

THE HONORABLE WILLIAM L. DWYER

IN THE UNITED STATES DISTRICT COURT
'FOR THE WESTERN DISTRICT OF WASHINGTON
AT SEATTLE

SEATTLE AUDUBON SOCIETY, et al.,
. Civ. No. 92-47SWD

Plaintiffs,

V.

FEDERAL DEFENDANTS’
RESPONSE TO NFRC’S
MOTION FOR LEAVE TO
FILE SECOND SUPPLE-
MENTAL, MEMORANDUM

JAMES LYONS, in his official
capacity as Assistant Secretary of
Agriculture, and UNITED STATES
FOREST SERVICE, an agency of the
United States,

Defendants,
and |

WASHINGTON CONTRACT LOGGERS
ASSOCIATION, et al.,

Defendant-Intervenors.

SAVE THE WEST,

Plaintiff,
Civ. No. C94-758WD
V.

JAMES LYONS, et al.,

Defendants.

NATIVE FOREST COUNCIL,

Plaintiff,
Civ. No. C94-803WD

V.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
BRUCE BABBITT, et al., )
)
)

Defendants.
FEDERAL DEFENDANTS’ RESPONSE TO U.S. DEPARTMENT OF JUSTICE .
NFRC'S MOTION FOR LEAVE TO FILE OENERAL T TeAT AL RESOURCES DIVISION

SECOND SUPPLEMENTAI, MEMORANDUM - 1 Wachingson  D.C. 20084-0663
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THE SIERRA CLUB
_ Civ. No. C94-820WD
Plaintiff, o o
V.
MICHAEL ESPY, et al.,

Defendants.

Introcduction

On November 28, 1994, cross-claim defendant Northwest
Forest Resource Council ("NFRC") filed a Motion for Leave to File
a Second Supplemental Memorandum In Opposition to Government’s
Motion for Summary Judgment on Cross-Claims in these consolidated
actions, along with the proposed memorandum it seeks leave to
file. The proposed meﬁorandum argues that the federal late-
successional and old-growth forest management'strategy challenged
in these actions should be invalidated on the basis of NFRC's .
allegation that federal defendants have not "certified" a
complete administrative record. Federal defendants file this
consolidated response (1) to NFRC’s motion for leave to file the
second suppleméntal memorandum and, (2) in the event the Court

should grant the motion for leave, to NFRC’s proposed second

- supplemental memorandum itself. As explained below, neither the

arguments NFRC presents in support of its motion for leave, nor
those set forth in the proposed second supplemental memorandum,

are well-taken. The relief sought in both must be denied.

FEDERAL DEFENDANTS’ RESPONSE TO U.S. DEPARTMENT OF JUSTICE
NFRC’S MOTION FOR LEAVE TO FILE CENERAL, LILIGATION SoCATogPRCES DIVISION

SECOND SUPPLEMENTAL MEMORANDUM - 1 Rashisgron b c. 20044-0663
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I. FURTHER BRIEFING ON THE ADMINISTRATIVE RECORD IS UNNECESSARY.

| For the most part, the supplemental memorandum NFRC
seeks leave to file constituﬁes simply another rehash of its
earlier argumenté that the administrative record is inadequate,
along with séme citations to previously uncited (but not newly
issued or apposite) judicial opinions. These arguments have been
fully briefed and argued, and federal defendants have thoroughly
debunked NFRC’s position. See Fed. Def. SJ Rep. at 14-19.

More particularly, the premise underlying the motion
for leave is NFRC’s allegation that a "new fact" concerning the
admiﬁistrative record was revealed during the November 17 oral
argument on summary judgment. In reality, however, the judicial
record surrounding comﬁosition, compilation, and authentication
of the administrative record has been established for some time,
and well prior to the recent argument.* In June 1994, federal

defendants submitted declarations that describe the instructions

: Moreover, contrary to the contention of NFRC, counsel
for federal defendants made no attempt to introduce new evidence
concerning the administrative record during oral argument. See
NFRC Memo in Support of Motion for Leave at 2. The gravamen of
the statement toc which NFRC apparently refers is the unremarkable
notion that federal defendants cannot attest to the precise

‘contents of documents that were not retained for inclusion in the

administrative record. But even NFRC does not explicitly argue
that the administrative record must contain every piece of paper
generated during the administrative process. At no time did
counsel indicate that federal defendants have failed to provide
adequate evidentiary support to authenticate the contents of the
materials in the administrative record, and the index thereto
before this Court. (Counsel for federal defendants wish to
reserve the right to supplement their position on this peint, if
necessary, upon receipt of the transcript of the argument.)
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provided to FEMAT and the SEIS team concerning retention of
materials for the administrative record and the logistics of how
such materials were made a part of the record. See generallx.
beclaratign of Jack Ward Thomas (June 20, 1994); Declaration of
Arnold G. Holden (June 17, 1994); Declaration of John Gant (June
17,.1994). In August, federal defendants served answers on NFRC
to its second set of interrogatories and réquests foxr documents,
which principally addresses administrative record issues,
including the manner in which documents generated during
preparation of the Record of Decision were compiled. See
generally Federal Defendants’ Answers and ReSpbnses to NFRC’s
Second Set of Interrogatories and Requests for Documents (Aug.
26, 1994) (attached as Exhibit 1). Finally, prior to filing its
brief in opposition to federal defendants’ summary judgment

motion, NFRC took depositions of all persons who submitted

‘declarations in behalf of federal defendants on issues related to

compilation, composition, and authentication of the record.

In sum then, NFRC has presented nc new facts or law to
justify filing a second supplemental memorandum. As a result,
its motion for leavelto file the memorandum must fail.

II. FEDERAL DEFENDANTS HAVE SATISFACTORILY EXPLAINED COMPILATION
OF THE ADMINISTRATIVE RECORD AND AUTHENTICATED ITS CONTENTS

AND IT REMAINS AMPLY ADEQUATE FOR JUDICIAI, REVIEW.

Even were the Court to consider NFRC’s proposed second
supplemental memorandum, it contains nothing that would undermine

the means by which federal defendants compiled and authenticated
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the administrative record, or the adequacy of the record to
support the Court’s exercise of judicial review. First, federal
defendants have provided ample evidentiary support to explain the
manner in which they compiled the administrative record. .Second,
they have submitted the declaration of the person they employed
specifically for the purpose of compiling the administrative
record, who has attested to the accuracy and completeness of that
record as reflected in the index that has been filed with the
Court. Finally, as federal defendants previously have explained,
the record is more then adequate to allow the Court to review the
challenged strategy under the applicable standards of the
Administrative Procedure Act ("APA"), 5 U.S.C. §§ 701-06.
A. FEDERAL DEFENDANTS HAVE SUBMITTED SWORN DECLARATIONS
DESCRIBING MANNER IN WHICH RECORD WAS COMPILED AND
- ATTESTING TO AUTHENTICITY AND ACCURACY OF ITS CONTENTS.
NFRC suggests that the administrative record is not
properly before the Court because federal defendants allegedly
have not properly "certified" the "whole record" to the Court.
NFRC’s 24 Supp. Memo at 1-2. This argument misses the mark
insofar as it suggests that proper aﬁthentication would require
federal defendants to attest to the precise contents of every
piece of paper pot retained for inclusion in the administrative
record. The relevant inquiry is whether the agencies have
adéquately explgined the methods they used to compile the record

and properly authenticated its contents for the Court’s review,

Federal defendants clearly have accomplished both these tasks.
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Authentication of govermmental public records for use
in court is not governed by rigid requirements. Indeed, there
are numerous ways by which it may be accomplished. 9 C. Wright &
A. Miller, Federal Practice & Procedure § 2437, at 396
(1971) ("the methods of authentication provided by [Federal Rulé
of Civil Procedure 44] are not exclusive but are additional and
supplementary.to any other method authorized by law"); Fed. R.
Civ. P. 44(c); Fed. R. Evid. 904? & 1005; ¢cf. 28 U.S.C. §

1733(a) & (b) ("Properly authenticated copies or transcripts" of

" [blooks or records of account or minutes of proceedings of any
department or agency of the United States shall be admissible to
prove the act, transaction or occurrence as a memorandum of which
the same were made or kept"). In particular, the use of an

affidavit to authenticate a government record has been explicitly

2 Although Federal Rule of Civil Procedure 44 (a) (1) and
Federal Rule of Evidence 902(4) refer to use of an official
"seal" to "certify" public records submitted to a court, as the
text notes, these methods are not exclusive. Moreover, it would
not have been appropriate to have used an official departmental
seal (see 7 U.S.C. § 2203; 43 U.S.C. §§ 1460 & 1462) where, as
here, the custodian of the record is not an official of either ,
department. See Declaration of John Gant at 9 1 (explaining that
he was serving under contract to federal government) .

In addition, any error intimated by NFRC in this regard
can only be construed as harmless in light of the vastness of the
record-and the extent to which NFRC has relied on documents in
the record in making arguments. See 5 U.S.C. § 706 ("due account
shall be taken of the rule of prejudicial error" in performing
judicial review on basis of administrative record). Finally, as
the applicable. federal rules indicate, the major purpose to be
served by use of a seal is to ensure that the agency official
with custody of the record has attested to its authenticity. See

‘Fed. R. Civ. P. 44(a)(1). Here, that purpose was well served by

federal defendants’ declarations, especially that of John Gant,
all of which were made under penalty of perjury.
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recognized as proper. United States v. Stone, 604 F.2d 922, 8925

(Sth Cir. 1979); gee also 9 C. Wright & A. Miller, § 2437, at 396
(noting that it is quite common for custodian ﬁo provide oral
testimony authenticating an offiéial record). "Substantial
compliance” with applicable rules is sufficient to support

admission of a public record in court. See AMFAC Digtribution
Corp. v. Harrelson, 842 F.2d 304, 306 (1lth Cir. 1988).

Here, federal defendants have submitted declarations

describing the standards used in compiling the administrative

record associated with the FEMAT Report and Final SEIS. See

Declaration of Jack Ward Thomas & Arnold G. Holden. In the ROD
the Secretaries stated that " [p]llanning records documenting the
preparation and review" of the strategy had been compiled and
were available for public review. ROD at 74. The designated
custodian of the administrative record states in his declaration
that he had responsibility for keeping the administrative record
and attests to the accuracy "[iln all material respects" of the
index to the administrative record that has been submitted to the
Court and served on all parties. Declaration of John Gant at 179
1 & 3. At the very least, this is sufficient to constitute
"substantial compliance" with rules concerning authentication of

the record.?

3 Finally, it is to be noted that, in this context, .
"certified" is synonymous with "attested to" or "authenticated."
See BLACK’S LAW DICTIONARY 207 (5th ed. 1979) (definition of
"certify" is "[t)o authenticate or vouch for a thing in writing"
or "[t]lo attest as being true or as represented") .
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1l - B. AS PREVIOUSLY ESTABLISHED, THE ADMINISTRATIVE RECORD IS
MORE THAN SUFFICIENT TO SERVE AS A BASIS UPON WHICH THE

2 COURT CAN PERFORM JUDICIAL REVIEW.

3] Federal defendants previously have demonstrated that

4| the key ingquiry concerning the adequacy of an administrative
5| record in support of informal agency decision-making is whether
6} the record will permit the Court to perform judicial review under
7} applicable APA standards. Fed. Def. SJ Rep. at 15-16. We have
8 further shown that, given the comprehensive nature of the record
9y here and the pervasiveness of contrary agency opinion expressed
10 within it, it clearly is adequate for such a purpose. Id. at 16-
111 18; Yong v. Regional Manpower Administrator, 509 F.2d 243, 246
121 (9th Cir. 1975). 1Indeed, even the cases to which NFRC cites
13| demonstrate that adequacy for the purposés of judicial review is
14| the relevant standard for the Court’s consideration. . See NFRC 24
15] Supp. Memo at 3-4 (and opinions cited therein). Moreover, NFRC
16| has been provided with substantial discovery, in the form of both
17| answers to interrogatories and depositions of federal defendants’
18] declarants, on issues related to composition énd compilation of
19| the administrative record. Fed. Def. SJ Rep. at 18-19. Fedéral
204 defendants will not revisit such arguments here, for their
21) earlier pronouncements suffice to dispose of NFRC’S arguments.
22 Federal defendants do note, however, that, to the
23| extent NFRC refers to previously uncited cases in its proposed
24| second supplemental memorandum, each fits into one or more

25| categories that are readily distinguishable from the factual

26
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scenario before the Court here. Such categories are as follows:
(1) administrative record consisted solely of the primary
decision-making documents challenged on judicial review, see
Appalachian Power Co. v. EPA, 477 F.2d 495, 505 (4th Cir.
1973)(rejecting argument of agency that, "in the exercise of
judicial review of [its] action in approving the state plans, the
Court shall look simply to [its] order of approval and the state
plan itself"); (2) agency conceded that certain key documents
explicitly relied upon by the final decision-maker were not

produced during litigation before district court, see Occidental

Petroleum Corp. v. SEC, 873 F.2d 325, 342 (D.C. Cir. 1989),
Walter O. Boswell Mem. Hosp. v. Heckler, 749 F.2d 788, 793 (D.C.

Cir. 1984), Natural Resources Defense Council V. Train, 515 F.2d

287, 292 (D.C. Cir. 1975), & We Who Care, Inc. v. Sullivan, 756
F. Supp. 42, 47 (D. Me. 1991); (3) agency failed to comply with a

stipulation under which it had specifically agreed to provide
plaintiffs with certain record materials, see Monongahela Power

Co. v. Marsh, 699 F. Supp. 324, 326 (D.D.C. 1988); (4) agency

failed to provide any explanation for its decision or Create any

administrative record at all, gsee Sears Sav. Bank v. FSLIC, 775

F.2d 1028, 1030 (9th Cir. 1985) & Wisher v. Cov xdell, 782 F.
Supp. 703, 711-12 (D. Mass. 1992); and (5) the existence of
substantial record gaps in official agency files or hearing

transcripts associated with formal administrative adjudications,

see Higgins v. Kelley, 574 F.2d 789, 793 (3d Cir. 1978), Koning
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v. Bowen, 675 F. Supp. 452, 457-58 (N.D. Ind. 1987), Ogsaghae v.

INS, 942 F.2d 1160, 1162 (7th

Cir. 1991), & Highfill v. Bowen,

832 F.2d 112, 115 (8th Cir. 1987).

Conclusion

For the foregoing reasons, and rxelevant portions of

earlier of federal defendants’ papers, the Court should deny

NFRC’s Motion for Leave to File Second Supplemental Memorandum in

Opposition to Summary Judgment on Cross-Claims. Even if the

Court should grant the motion

for leave, it should deny the

request NFRC makes in the second supplemental memorandum to

remand the challenged strategy to the agencies.

Dated this 7th day of December, 1994.

LOIS J. SCHIFFER
Assistant Attorney General

PETER D. COPPELMAN
Deputy Assistant Attorney General

KATRINA C. PFLAUMER
United States Attorney
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