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Mark C. Rutzick, WSB #17291 
Alison Kean Campbell, WSB #19363 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland. Oregon 97204-2089 
(503) 499-4573

JJ. Leary, jr., WSB #08776 
James R. Hennessey, WSB #14376 
SMITH & LEARY 
316 Occidental Avenue South 
Suite 500
Seattle, Washington 98104-2840 
(206) 292-1770

Attorneys for Cross-Claim Defendant 
Northwest Forest Resource Council

Honorable William L. Dwyer

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE
SEATTLE AUDUBON SOCIETY, et al..

Plaintiffs,

vs.
JAMES LYONS, in his official capacity as 
Assistant Secretary of Agriculture, et al.,

Defendants,

vs.

NORTHWEST FOREST RESOURCE 
COUNCIL.

Cross-Claim Defendant.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

_)

No. C92-479WD

CROSS-CLAIM DEFENDANT 
NORTHWEST FOREST RESOURCE 
COUNCIL’S REPLY 
MEMORANDUM IN SUPPORT OF 
MOTION TO DISMISS, MOTION 
FOR MORE DEFINITE 
STATEMENT, AlW MOTION TO 
STRIKE
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SAVE THE WEST.

vs.
JAMES LYONS, et al..

)
)
)

Plaintiff, ) 
) 
) 
) 
) 
)

Defendants. )

No. 94-758WD

NATIVE FOREST COUNCIL,
)
)
)

Plaintiff, )
)
)
)
)
)

Defendants. )

No. C94-803WD

vs.
BRUCE BABBITT, et al.,

THE SIERRA CLUB.
)
)
)

Plaintiff, )
)
)
)
)
)

Defendants. )

No. C94-820WD

vs.
MICHAEL ESPY, etnl..

-

Mark C. Rutzick Law Firm
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INTRODUCTION

NFRC showed in its opening brief that the Government’s cross-claims against=ffFRC 

fail on numerous procedural grounds and must be dismissed for lack of jurisdiction, failure 

to state a claim, improper venue, and failure to join indispensable parties. The Government’s 

response fails to identify sufficient facts showing "actual or imminent" and "cenainly 

impending" injury to support standing to bring these cross-claims for declaratory judgment; 

fails to even allege that plaintiffs have standing, although the court’s jurisdiction over 

plaintiffs’ claims is the ground upon which the Government states it is entitled to declaratory 

relief in this forum; and fails to clarify the facts upon which its claims for relief are based and 

thus seeks an advisory ruling to validate its administrative scheme. The Government has also 

failed to identify any explicit or implicit statutory authority for the Secretaries to bring these 

cross-claims against NFRC, and instead makes the unsupported and legally irrelevant argument 

that the United States could have brought these claims because the court’s rulings have an 

effect on the United States. Nor is the Government right that the cross-claims are not 

compulsory counterclaims in the D.C. litigation because the time for filing counterclaims in 

that litigation has not yet ended; clear authority holds that the compulsory counterclaim 

requirement arises from the moment the complaint is filed. The Government has not taken 

issue with NFRC’s showing that the remaining plaintiffs in the D.C. litigation are "necessary 

parties" to the cross-claims, and has also failed to adequately respond to NFRC’s arguments 

under Rule 19(b) proving that these individuals and entities are indispensable.

CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN­
DUM IN SUPPORT OF MOTION TO DISMISS, MOTION FOR 
MORE DEFINITE STATEMENT, AND MOTION TO STRIKE 
- 1
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ARGUMENT

A. This Court lacks jurisdiction over the Government’s cross-claims for declaratory
relief.

1. The Government has failed to allege "actual or imminent" and "certainly 
impending" injury to support standing.

Despite clear Ninth Circuit precedent stating that "impending litigation" supports 

standing to bring a declaratory judgment action when it serves to "forestall the accrual of 

potential damages," Societe de Conditionnemera v. Hunter Eng 'g, 655 F.2d 938, 943 (9th Cir. 

1981), the Government argues that it need not show that it is threatened with actually 

incurring damages. Instead, the Government claims that its perception that it may face 

"adverse consequences" due to the "possibility of subsequent litigation by NFRC" is sufficient 

"injury in fact" to support its standing to bring these declaratory judgment cross-claims. 

Government’s Response to NFRC’s Motion to Dismiss, etc. ("Govt’s Brief"), at 4.

The Government’s position on standing is inconsistent with the Supreme Court’s and 

the Ninth Circuit’s requirements that the alleged injury in fact be "actual or imminent" and

"certainly impending." Lujan v. Blenders ofWildlife,__ U.S., 112 S. Ct. 2130,2136,

2139 n.2 (1992) (emphasis in original); Resources Ltd., Inc. v. Robertson, 8 F.3d 1394, 1397 

(9th Cir. 1994). The fact that NFRC, like any other citizen, is entitled to file suit against the 

1994 Forest Plan certainly does not rise to the sort of "actual or imminent" and "certainly 

impending" injury required by the Supreme Court to support standing.

Moreover, the Government’s claimed "apprehension" that "irKonsistent obligations" 

will be imposed upon it is particularly unfounded in light of the District Court for the Discrici 

of Columbia’s suted intent to avoid "potentially inconsistent relief." See June 30, 1994 Order 

in Northwest Forest Resource Council v. Dombeck denying Government’s motion to transfer.

2. The Government does not deny that plaintiffs lack standing and the 
Government has consistently based its right to bring these cross-claims on the 
pendency eatd validity of plaintiffs’ suit.

Despite the Government’s current protestations to the contrary, it has repeatedly and

CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN­
DUM IN SUPPORT OF MOTION TO DISMISS, MOTION FOR 
MORE DEFINITE STATEMENT, AND MOTION TO STRIKE 
- 2
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consistently argued that this court’s jurisdiction over plaintiffs’ challenge to the Forest Plan 

is the predicate for this court’s determination of NFRCs District of Columbia claims Ipinst 

the 1994 Forest Plan. See Government’s Motion to Transfer, passim; Government’s Motion 

for Joinder, passim; Amended Answer, ^ 5 ("It]he court already has jurisdiction and the cross­

claims need no new ground of jurisdiction to support them"); Government’s Briet at 5, 8, 13, 

15-17 (arguments re "multiple proceedings and multiple forums," and potentially "inconsistent 

obligations"). However, if this court lacks subject matter jurisdiction over plaintiffs’ claims 

and cannot reach the merits then there is no "threat of inconsistent obligations" between this 

court and the District Court for the District of Columbia, and the entire basis upon which the 

Government claims entitlement to declaratory relief by this court vanishes.

Despite the Government’s failure to challenge the plaintiffs’ standing in this case, the 

Government’s position as argued in recent cases is that environmental plaintiffs lack standing 

to challenge Forest Plans prior to the approval of a specific action because they " allege Q no 

concrete actual or imminent injury from the mere issuance of the [ ] Plan." See Government’s 

Brief filed on August 22, 1994 with the Seventh Circuit in Sierra Club v. Marita, Appeal No. 

94-1736, at 17, Campbell Decl. Ex. A.

In Marita the Government relied on the recent Sierra Club v. Robertson case cited in 

NFRC’s opening memorandum in support of its argument that the environmental plaintiffs 

lacked standing to challenge the Chequamegon Forest Plan at issue there. The Government 

stated in its Marita brief that;

As the Eighth Circuit recently explained, a Forest Plan ... is 
a general planning tool. See Sierra Club v. Robertson, No. 92- 
3701 slip op. at 10-11 (8th Cir. June 23,1994) {"Ouachita”) [28 
F.3d 753 (8th Cir. 1994)]. . . . [A]n ’attack on the Plan/ier se,
* * * devoid of any reference to the panicularities of any 
proposed site-specific actions’ does not allege injury in fact.
Ouachita, slip op. at 12. . . . The Chequamegon Plm does not 
itself authorize any specific forest fragmenting actions. ...
Prior to the approval of a specific action with potentially 
fragmenting effects. Sierra Club lacks the requisite injury.

Mark C. Rutzicx Law Firm
APnifmionri CwpwailanCROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN-

DUM IN SUPPORT OF MOTION TO DISMISS, MOTION FOR ess^.w^h te™.
MORE DEFINITE STATEMENT, AND MOTION TO STRIKE poniand. or 97204.2089
_ 2 l»0» • fwm ($031
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Id. at 16-17, 20, 22. The Government went on to argue that Ninth Circuit precedents 

allowing environmental plaintiffs to challenge a Plan have "been undermined by thCTHore 

recent Supreme Court standing jurisprudence, which requires that injury be ’actual or 

imminent,* and that an imminent injury be ’certainly impending.”' Id. at 23 (citing 

Defenders, 112 S. Ct. at 2139 n.2) (emphasis in Government’s brief).

The plaintiffs’ lack of standing deprives this court of jurisdiction over their claims, and 

deprives the Government of the basis for its arguments that this court must decide NFRC’s 

claims "to avoid inconsistent obligations."

5. The Government seeks an advisory ruling on claims that are dependent on 
factual and legal allegations the Government has previously denied.

In response to NFRC’s argument that the Government has failed to set forth the facts,

if any, upon which its cross-claims rely, the Government responds that "the facts at issue .
V

. , are easily adduced from the review of the administrative record." Govt’s Brief at 5. Yet 

the Government’s cross-claims do not cite specific facts in the administrative record entitling 

it to declaratory relief; instead the cross-claims wholly incorporate NFRC’s District of 

Columbia pleadings as the only basis for the Government’s request for declaratory relief, 

which pleadings include hundreds of factual and legal allegations that the Government has 

previously denied.

The Government has failed to address the main argument NFRC made in its opening 

memoranda on this point; the Government cannot "merely seek validation of a stamtoiy 

scheme;" Dixie Elec. Co-Op. v. Citizens of State of Ala., 789 F.2d 852, 857-58 (11th Cir. 

1986), it must advise the court and its opponent of the material facts upon which it relies as 

the basis for its requested relief, and may not seek a ruling on a hypothetical set of facts. Id. 

NFRC demonstrated in its opening memorandum that all of the claims in its pending and 

former Dombeck and Thomas complaints, on which the Government’s cross-claims seek 

declaratory judgment, are dependent on the factual and legal assertions made in those

Maak C. RimicK LAW Firm
_ A nofauliKHi CocpM*^CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN-

DUM IN SUPPORT OF MOTION TO DISMISS, MOTION FOR 8aa~.w Rhh A^rlu*
MORE DEHNITE STATEMENT, AND MOTION TO STRIKE Poland, or 97204.2089
_ ^ IMS) 49*^671 « Fm 1909) 199-0915
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complaints. The Government’s "cross-claims’' necessarily incorporate these assertions, and 

are not limited to facts that can be "adduced from the administrative record." ■—

The Government has already demonstrated that it views the facts it has incorporated 

in its cross-claims as merely hypothetical. In its Motion for Summary Judgment (filed 

September 28, 1994) the Government denies many of the allegations it has incorporated in its 

cross-claims: the Government claims that "NFRC misstates the use of presettleraent

conditions;" that the principle of "sustained yield" is "best satisfied by implementing the 

strategy’s protective measures for watersheds and regulation of streamflow;" that "on the basis 

of current biological understanding some system of reserves was required for all options;" and 

that the agencies "considered a broad range of alternative actions within the parameters 

imposed by relevant statutes, regulations and agency policy." Federal Defendants’ Memo, in 

Support of Motion for Summary Judgment, at 115 n.39, 121, 122, 133. Yet allegations 

contrary to these statements by the Government in its summary judgment brief are integral 

to the cross-claims about which the Government seeks declaratory judgment. See Dombeck 

Complaint, 48 (FEMAT’s goal was to return forests to "presettlement conditions"); 11 40- 

41 (scientifically acceptable options presented, some without reserve systems); 1 44 (sustained 

yield principle eliminated in Option 9); 11 34-35 (only narrow range of options considered 

due to constraints placed on FEMAT in "Statement of Mission" and by FEMAT itself). See 

also Government’s Amended Answer at 1 25 (incorporating these factual allegations into 

cross-claims). Thus it is apparent that the Government is improperly asking the Court to issue 

an advisory opinion that validates the Government’s administrative record and administrative 

decision based on changing or hypothetical facts.

B. The Government has failed to state claims upon which relief can be granted.

I. The Government has neither express nor implied authority to seek declaratory 
relief under the Administrative Procedures Act, and may not assert its cross- 
claims without such authority.

The Government’s response to NFRC’s challenge to these agencies’ and officers’
Mark C. Rutsck Law fmm
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authority to sue is that (1) this coun’s jurisdiction over federal questions authorizes this suit, 

and (2) the United States is a real party in interest. Neither argument provides the re^siie 

authority for bringing these claims against NFRC.

The Government fails to cite any express or implied authority to seek declaratory relief 

under the Administrative Procedures Act ("APA"), 5 U.S.C. § 551, et seq. Government 

Opposition at 12-13. Although it is of course true that federal courts have Jurisdiction over 

federal questions pursuant to 28 U.S.C. § 1331,' the fact remains that federal agencies and 

their officers may not bring suit without specific statutory authority. Federal Sav. and Loan 

Ins. Corp. V. Tidain, 490 U.S. 82, 85 (1989); Marshall v. Gibson’s Products, Inc. of Plano. 

584 F.2d 668, 673 (5th Cir. 1978); and that in the absence of specific statutory authority the 

United States must prove implicit authority or face dismissal of their claims. United States 

V. Mattson, 600 F.2d 1295, 1297 (9th Cir. 1979); United States v. City of Philadelphia. 644 

F.2d 187, 201 (3d Cir. 1980).

The Government dismisses the Secretaries’ lack of stamtory authority by simply 

claiming that section 1345 is inapplicable. Govt’s Brief at 10. To the contrary, section 1345 

merely makes clear the rule that agencies or their officers may bring suit only if "expressly 

authorized to sue by Act of Congress". 28 U.S.C. section 1345.

As NFRC showed in its opening memorandum, the case of Marshall v. Gibson’s 

Products, which the Government failed to distinguish in its opposition brief,* illustrates that

‘ Section 1331 provides that "the district courts shall have original jurisdiction of all civil 
ions arising under the Constitution, laws, or treaties of the United States." 28 U.S.C.acuons 

§ 1331.

* The Government avoids discussing Marshall by incorrectly claiming that that case was 
decided under § 1345. Govt’s Brief at 11 n.7. To the contrary, that court specifically stated 
that "our interpretation of OSHA is dispositive of the jurisdictional issue in this case." 584 
F.2d at 676.

CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN­
DUM IN SUPPORT OF MOTION TO DISMISS, MOTION FOR 
MORE DEFINITE STATEMENT, AND MOTION TO STRIKE 
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federal agencies and their officers must have specific statutory authority to sue. In holding 

that the Secretary of Labor lacked statutory authority to seek an injunction under §^Sta) of 

OSHA, the court m Marshall stated that "OSHA, on its face, does not authorize the Secretary 

to petition the district court for an injunction.... [I]n enacting section 8(a) Congress clearly 

did not contemplate the injunctive relief sought by the Secretary in the district court below." 

584 F.2d at 672.

Similarly in this case the APA does not authorize administrative agencies nor their 

officers to seek declaratory relief. Indeed, both the text of the APA and its legislative history 

convincingly show Congress’ intent to deny the Government any judicial rights in the APA. 

Section 10 of the APA, 5 U.S.C. § 702, expressly confers a right of judicial review on "a 

person." The term "person" in that section is defined in 5 U.S.C. § 551 (see 5 U.S.C. § 701 

incorporating definitions from § 551), which defines "person" to mean "an individual, partner­

ship, corporation, association, or public or private organization of any character other than 

an agency." § 551 (3) (emphasis added). An agency in turn is defined to mean any authority 

of the United States Government. § 551 (1),

The APA thus expressly excludes agencies from seeking judicial review under the 

statute. The exclusion was not accidental: Congress considered and rejected several bills that 

would have allowed any "party," including an agency, to seek judicial review, see, e.g., App. 

of Bills to Hearing Before the Committee on the Judiciary (proposed H.R. 1117 and H.R. 

1206), 79ih Cong., 1st Sess. (1945): Campbell Decl. Exs. B and C. In approving the 

competing bill (S. 7), which limited review to "persons" and excluded agencies, the Senate 

explained that "(tjhe definition of person includes both individuals and any form of 

organization but advisedly excludes Federal agencies." S. Rep. No. 752 at 10, 79th Cong,, 

1st Sess. (1945) (S. Doc. No. 248 at 196) (emphasis added); Campbell Decl. Ex. D. This 

advised exclusion was consistent with the overall intent of Congress in the APA: "Except in 

a few respects, this is not a measure conferring administrative powers, but is one laying down
MARK C. RuTacK Law Firm
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power to bring claims under the APA.

Also untenable is the Government’s secondary argument that "as the United Siat&s is 

a real party in interest Federal Defendants have authority" to bring these cross-claims under 

the APA. Govt’s Brief at H. The Government claims this is so because "this Court’s decrees 

can have a profound effect on the United States." Id. at 12 n.9.^ Of course, if this were the 

test, agencies and their officers would have authority to bring claims in every case on every 

statute; to some extent if an agency has an interest in a suit then by definition so does the 

United States. Under the Government’s logic the Secretary of Labor should have been found 

to have authority to sue in Marshall v, Gibson's Products: certainly the United States has an 

interest in enforcing OSHA. Indeed, the Marshall court rejected an almost identical argument 

urged by the Secretary in that case, holding that "[t]his suit was brought not by the United 

States but by the Secretary of Labor. Therefore, the issue is not whether the United States 

could initiate such a suit in the district court but whether the Secretary can." 584 F.2d at 676,

Moreover, even if the United States were a party here rather than the agencies and 

their officers, the Government claims no express authorization to sue in the APA, Gov’t Brief 

at 12-13, and offers no claim of any implied authorization in the APA or any other statute. 

Courts use the same implied right of action analysis for the Government as for a private party 

to determine if the Government has authority to sue. United Stores v. FMC Corp, 717 F.2d 

775, 782-83 (3d Cir. 1983). The primary focus is on Congressional intent. Id.

* The cases the Government cites on this point are inapposite: United States Dept, of 
Agriculture v. Remimd, 330 U.S. 539, 540, 542 (1946) simply holds that in state probate 
proceedings a claim asserted by an agency "for and on behalf of the United states "is entitled 
to priority as a "claim by the United States Government" under 31 U.S.C. § 191 [now 
§ 3713], due to the purposes behind that priority of claim stamte. Louisiana v. McAdoo, 234 
U.S. 627, 629 (1914) analyzes whether the United States is required to have consented to be 
sued in order for a suit to be maintained against the Secretap^ of Treasury for imj^sing illegal 
tariffs. These cases do not stand for the proposition that simply because the United States is 
in some cases authorized to sue that agencies or their officers automatically have authority to
sue.

CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN­
DUM IN SUPPORT OF MOTION TO DISMISS, MOTION FOR 
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to determine if the Government has authority to sue. United States v. FMC Corp, 111 F.2d 

775, 782-83 (3d Cir. 1983). The primary focus is on Congressional intent. Id.

In U.S. V. Mauson the Ninth Circuit dismissed a claim by the United States, finding 

neither express nor implied authority to bring .suit,$00 F.2d at 1298-1301. The 

court, found ..that widiout express authority, the Government had been allowed to sue under 

implied authorhy m only a. few limited simations: "assertion of a property interest,

interference with national• security or a burden on interstate commerce." Id. at 1298-99; 

accord. Cotton v. United States, 52 U.S. (11 How.) 229, 231 (1851). Because the 

Government had not asserted any of these interests, and despite the fact that "protecting the 

constitutional rights of the mentally retarded has become a concern of national importance," 

the court held that the United States could not maintain a suit for medical care, for the mentally 

m. Id. at 1297, 1301.

The Government does not claim that it is seeking to enforce property rights, protect 

national security or avoid a burden on interstate commerce. The only authority the 

Government cites to suppon its claim that the United States has implied authority to bring 

these claims is Island Airlines v. C.A.B., 352 F.2d 735 (9th Cir, 1965), a case which is 

plainly inapplicable here. In that case the Civil Aeronautics Act expressly authorized the 

Government to file suit to enforce the act against violators. Id. at 744. The Government used 

its express sianitory authority to enjoin an airline from violating the act. Id. The case does 

not remotely approve a declaratory judgment claim by the Government under the APA seeking 

a ruling that the Government has not violated the law.

The absence of any express or implied statutory authority thus commands dismissal of 

the Government’s cross-claims. Mattson, 6(X) F.2d at 1297-1301.

2. The Government’s cross-claims are compulsory counterclaims and must be 
asserted if atoll in the first-filed lawsuit pending in the District of Columbia.

The Government argues that because the deadline for filing its compulsory counter-

Maak c. rutzkk Law Firm
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claims in the D.C. litigation has not yet passed and it has not yet waived those claims, the 

claims are somehow not compulsory counterclaims subject to the Tirst-filed" rule, "ijbvt’s 

Brief at 13. Wright & Miller dispositively refute this argument, stating that Rule 13(a) "was 

rewritten to eliminate the possibility that defendant could avoid the obligation to assen a 

compulsory counterclaim by bringing it as an independent action in another court after the 

commencement of plaintiff’s suit and before he had answered in that action." Wright, Miller 

& Kane, Federal Practice and Procedure, Civil 2d § 1402 (foomote omitted).

Similarly, in Timberland Co. v. Sanchez. 129 F.R.D. 382 (D.D.C. 1990), the court 

agreed, making it clear that Rule 13, barring a party from asserting a compulsory counterclaim 

in a different action, applies from the moment the complaint is filed, before the defendant is 

obligated to answer and assert any compulsory counterclaims. Id. at 384. The court noted 

that any other interpretation .would allow "a party having a claim which would be the subject 

of a compulsory counterclaim [to] avoid stating it as such by bringing an independent action 

in another court after the commencement of the [first] action but before serving his pleading 

in [that] action." Id. a.tn.3.

Accordingly, the fact that Dombeck has been stayed at the Government’s request does 

not alter the requirement that the Government’s claims, if they can be filed at all, must only 

be filed as compulsory counterclaims in the pending action when the time to file arrives.

The Government’s brief ignores the overwhelming authority requiring its compulsory

counterclaims to be filed in the D.C. litigation and urges this court to do likewise in order to

"consolidatfe] all current challenges to the FSHS and the ROD in a single forum, Govt’s

Brief at 14. The Government again fails to acknowledge that even if its claims against NFRC

are decided here "all current challenges" will not be "consolidated": tht Associaiion of 0 & C

Counties case remains pending in the District of Columbia and will be decided by that court

when this litigation ends or the stay is lifted. The Government’s attempt to have this court

overlook the clear precedent for dismissing declaratory judgment claims that should properly
MARK C. Rutzick Law Firm

A PrelMson^ CarovaOM
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C. The remaining plaintiffs in the Dombeck and former Thomas cases are indispensable
parties. __

NFRC showed in its opening memorandum that the remaining plaintiffs in the pending 

Dombeck and former Thomas cases are necessary and indispensable parties to the Govern­

ment’s cross-claims and that the cross-claims must therefore be dismissed pursuant to Rule 19. 

The Government has not taken issue with NFRC’s arguments that these other plaintiffs are 

necessary parties to its cross-claims, and although the Government urges this court to 

discretionally fmd that those entities and individuals are not indispensable to these cross­

claims, the Government has failed to address the fact that all of Rule 19(b)’s requirements for 

indispensable panies are met in this case.

As NFRC showed in its opening memorandum, each of the four "indispensable party" 

factors listed in Rule 19 are satisfied here. See NFRC Memo, in Support of Motion to 

Dismiss, etc., at 17-18. The Government fails to address these arguments although these 

factors are primary in the indispensable party analysis. See Shermoen v. United States, 982 

F.2d 1312, 1319 (9th Cir. 1992). Instead the Government urges this court to hold those 

parties not indispensable due to (1) the Government’s interest in this forum; (2) the alleged 

lack of harm to the absent parties due to NFRC’s presence here; and (3) the alleged public 

interest in having the Government’s cross-claims against NFRC decided by this court. Govt’s 

Brief at 16-18.

The Government’s claimed interest in having NFRC’s claims decided in this forum is 

not a factor weighing in favor of a finding that the parties at issue are not indispensable. As 

the Government argues elsewhere in its brief, "no litigant has a right to have the interpretation 

of one federal court rather than that of another determine his case." Govt’s Brief at 6 (quoting 

H.L. Green Co. v. MacMahon, 312 F.2d 650, 652 (2d Cir. 1962)). Moreover, in Provident 

Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 109-111 (1968), on which the 

Government relies, the Coun held that a plaintiffs’ interest in a forum should be considered

Mark C. Rutzick Law Firm
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Tradesmens Bank & Trust Co. v. Patterson, 390 U.S. 102, 109-111 (1968), on which the 

Government relies, the Court held that a plaintiffs’ interest in a forum should be conlSfered 

in the Rule 19(b) determination to the extent that a dismissal for failure to join indispensable 

parties would result in the plaintiffs’ inability to have his claims heard anywhere. Id. at 110. 

This factor is certainly inapplicable to this case; the Government will not be left without a 

forum if the cross-claims are dismissed, it can assert them in the pending District of Columbia 

litigation and indeed is required to as these claims are properly compulsory counterclaims in 

that case.
Nor does the NFRC’s presence in this case erase the potential prejudice facing the 

absent parties, prejudice the Government has previously acknowledged. See Memo, in 

Support of Federal Defendants’ Motion to Join, at 7, 9, and 10. NFRC and the absent parties 

have many interests that may differ, as NFRC is a not-for-profit corporation involved in 

federal agency land management decisions, and the absent parties are comprised of counties, 

school districts, parents, and other private citizens, among others, all having different 

perspectives on the claims asserted in the D.C. litigation.* The fact that the other parties used 

the same counsel as NFRC does not imply identical interests - only an absence of conflict.

D. If NFRC's motion to dismiss is not granted the Court should require the Government
to amend its cross-claims to state the allegations on which it bases those claims.

The Government argues that it has satisfied its obligation under the rules to "set forth

♦ The Government implies that the absent parties are "virtually represented" by NFRC 
here because they allegedly "share an identical interest in increasing timber sale offerings” and 
they "share the same counsel." Govt’s Brief at 17-18. As NFRC points out above its 
interests may differ in many respects from the absent parties; in any event, "parallel interest" 
are insufficient to support a finding of virtual represenution. Freeman v. Lester Coggins 
Trucking Inc., Ill F.2d 860, 864-65 (5th Cir. 1985). The party claiming virtual representa­
tion bears the burden of proving that the absent party is in privity with the party present m 
the litigation. Mertens v. Black, 948 F.2d 1105, 1106 (9th Cir. 1991). Nor d^s the fact of 
common counsel support a finding of virtual representation. Benson & Ford Inc. v. Wanda 
Petroleum Co., 833 F.2d 1172, 1174-75 (5thCir. 1987).

CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN­
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a short and plain statement of the claim showing that the pleader is entitled to relief." See 

Resolution Trust Corp. v. Hess, 820 F. Supp. 1359, 1370-71 (D. Utah 1993): The 

Government suggests that NFRC can "simply deny" the cross-claims "or even assert that they 

call for a legal conclusion." Govt’s Brief at 22.

The Government again misses the point of NFRC’s motion. Pleadings have legal 

consequences; if NFRC "simply denies" the cross-claims, which incorporate all the allegations 

NFRC made in its pending and former complaints in the District of Columbia, NFRC can be 

said to have denied the truth of materiality of those factual allegations. Moreover, the 

Government’s failure to allege the factual bases for its cross-claims makes it impossible for 

NFRC to ascertain the facts upon which the Government relies to support its cross-claim that 

the ROD and FSEIS are lawfiil. Because NFRC’s right to discovery in this case of the facts 

underlying the Government’s cross-claims has been foreclosed even prior to the time NFRC’s 

Answer is due, the Government must be required to comply with Rule 12(e) and Rule 10 and 

set forth the bases for its cross-claims.

CONCLUSION

For the reasons stated herein and in NFRC’s opening memorandum, this Court should 

grant NFRC’s motion to Dismiss the Cross-Claims pursuant to Federal Rule of Civil 

Procedure 12; or in the alternative should grant NFRC’s Rule 12(e) motion for more definite

CROSS-CLAIM DEFENDANT NFRC’S REPLY MEMORAN­
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Statement and its Rule 12(f) motion to strike.

Dated this 29th day of September, 1994.

S270\S)prep.00I

MARK C. RUT2ICK LAW FIRM, 
a Professional Corporation

Mark C. Rutzick, WSB UYlliX 
Alison Kean Campbell, WSB #19363

SMITH & LEARY

J. J. Leary, jr., WSB #08776 0J. J. Leary, jr., WSB #08776 
James R. Hennessey, #19363

Of Attorneys for Cross-Claim 
Defendant Northwest Forest 
Resource Council
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cSyd? WsT#19363
500 Pioneer Tower 
S8S S.W. Fifth Avenue 
Portland, Oregon 97204-2089 
(503) 499^573
J J. Leary, jr., WSB #08776 
James R. Hennessey, WSB #14376 
SMITH & LEARY 
316 Occidental Avenue South 
Suite 500
Seattle, Washington 98104-2840 
(206) 292-1770
Attorneys for Cross-Claim Defendant 

Northwest Forest Resource CouncU

Honorable William L. Dwyer

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE

SEATTLE AUDUBON SOCIETY, et al.,
Plaintiffs, )

vs.

No. C92-479WD
DECLARATION OF AUSON KEAN 
CAMPBELL

JAMES LYONS, in his official capacity as 
Auistant Secretai7 of Agriculture, et al..

Defendants

)
)

•ivs.

NORTHWEST FOREST RESOURCE 
COUNCIL, )

Cross-Claim Defendant. )
)
)

___ )
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\
SAVE THE WEST, 5)

Plaintiff, )
)
)
)
)
)

Defendants. )

No, 94-758WD

vS.

JAMES LYONS, etal..

NATIVE FOREST COUNCIL,
)
)
)

Plaintiff. )
)

No. C94-803WD

vs. 5s
BRUCE BABBITT, et al.. iDefendants, i 

)

THE SIERRA CLUB.
)
)
)

Plaintiff. S
No. C94-820WD

vs.
MICHAEL ESPY, et al..

)
)
)
)

Defendants. )

i|019/053 
PAGE 03

Alison Kean Campbell, with ftill knowledge of the penalty of perjury, declares as

follows:

1. I am one of the attorneys for Cross-Claim Defendant Northwest Forest Resource 

Council in the above<aptioned matter. 1 make this declaration on personal knowledge, and 

if called to testify as a witness herein would testify as set forth below.
2. Attached hereto as Exhibit A is a tme and correct copy of the Government’s 

opening brief filed August 22, 1994 with the Seventh Circuit in Sierra Club v. Marita, Appeal 

No. 94-1736.
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3. Attached hereto as Exhibit B is a true and correct copy of an excerpt fronufae 

App. of Bills to Hearings Before the Committee on the Judiciary (proposed H.R. 1117), 79th 

Cong., 1st Sess. (1945).
4. Attached hereto as Exhibit C is a true and correct copy of an excerpt from the 

App. of Bills to Hearings Before the Committee on the Judiciary (proposed H.R. 1206), 79th 

Cong., 1st Sess. (1945).
5. Attached hereto as Exhibit D are true and correct copies of excerpts from S. 

Rep. No. 752 , 79th Cong., 1st Sess. (1945) at 10 (S. Doc. No. 248 at 196).

I declare under penalty of petjury that the foregoing is true and correct.

Executed on September 29th 1994.

Alison Kean Campbell
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and thac the agency's mechod of doing so was not arbitrary or capricious. 
Sierra Club now appeals.

3TAADASS OF REVIEW
This Court exercises plenary review over questions of district court 

jurisdiction, see, e .q. . Kangplb«>raer V- Kanzelberoer, 782 F.2d 774 {7tb 

Cir, 198^), and sunmiary judgment, see e_.g.. Lavshe v. Simp«^op. is p.3d 

147S, 1478 (7th Cir, 1994).
la reviewing the adequacy of an BIS under NBPA and the sufficiency 

of a plan under NFKA, the court applies the arbitrary and capricious 

standard of the Administrative Procedure Act (APA), S 0.S.C. 70€(2j (A) , 
(C) . Central States Enterprises. Inc, v. tec, 700 F.2d $64, 673 (7th 

Cir. 1985) j Cronin v. tj.s. Dene, of Aorieulturia. 919 p,2d 439, 442 (7th 

Cir. 1990). Pursuant to the APA. the Forest Service's adoption of the 

plan may only be overturned if it is arbitrary, capricious, an abuse of 
discretion, or ochervise not-in accordance with law, id.

ASGOMSHT
1

TB8 SXSRSA CLUB'S CTAUf THAT TBB ^SQUAMBCOK FOREST FLAX 
ZBAbSQUATBLY AhORBSSZD X8SUSS OP FOREST FRACUZSTATZOH 

ZS HOT JnSTZCZASLS IX THE ASSBXCS OP AXY ACTZOX 
TO AFFROVB A SPBCZFZC FRAOHSXTZXS EVSXT

The district court ruled that Sierra Club's challenge presented a 

justiciable controversy, based on an incorrect conclusion that adoption 

of the Forest Plan poses an intiiaeat threat of fragmentation because 

■while the Plan dees not itself spell out the nxanerous site-apeeific 

projects necessary to its-implementation, it clearly does require that 
such projects be uadertaJeen- (845 F. Supp. at 1321) . This cenelusioh 

reflects a significant misapprehension regarding the nature and function 

of Forest Plans. As the Eighth Circuit recently explained, a Forest 
Plan, such as the Chequamegon Plan, is a general planning tool. See

EXHIBIT
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Sierra Club_v. RobercaoK. No. 92-3701 slip op, ac lO-ii (9ch Cir, June 

23, 1994) C'Ouachica") ("Adopcien of che Plan does noc effectuate a^on> 

the-ground environmental changes. Nor does it dictate that any 

particular site-specific action causing enviroamental injury must 
occur,'). While NFMA requires chat management actions ca)cen on the 

forest he consistent with the Plan, it does not force the agency to 

approve timber sales or road projects.* Indeed, in the instant case, 
since the adoption of the Plan in 1986, the Forest Service has not 
undertaken any new timber sales or road eonserueeion in any of the areas 

proposed for preservation by Sierra Club -- even though the Plan allc 

timber sales in those areas.* See SA 33-34 (Wayne Declaration).
A. Sierra alleged no eoner^te aetual ag 4m4 1h1*1TY

froB-the -mere Issuance of the Gheauamegon Plan. Article III of the 

United States Constitution restricts the 'judicial power" of the United 

States to Che resolution of "eases” and "controversies” U.s. Const. Art. 

Ill S 2. el. 1. Drawing on Article XZI limitaticna as well as prudential 
limitations, the courts have developed the doctrines of standing and

The situation presented by a challenge to a Forest Plan is 
very similar co that of the plaintiffs in WacloTiai wtidiifg 
V. Luian. 497 U.S, 871 (1990). In National Wildlife Faderatiow. 497 
U.S. at 892, n.3, Che Court addressed the situation in which cha 
agency would need to approve a specific mining plan and issue a permit 
before any mining could occur despite having opened the land gexierally 
for mining. la the event chat such a permit were to be granted, the 
Court observed, the agency approval would provide the basis for a 
concrete challenge in which the plaintiffs would be able to call into 
question the validity of the elasaification order authorizing the 
permit. 1^. The district court incorrectly distinguished the instant 
case from National wildllfg Pederation on the ground chat the Flan is 
•formally created as a single agency action.' 84S F. Supp. ac 1321. 
While Che district court correctly observed that the decision to adopt 
the Plan is subject co adminiscraeive challenge, this fact does not 
confer Article III standing.

» Nor has the Sierra Club sought to challenge in court any 
site-specific decision on the Forest since the approval of the Plan.

EXHIBIT
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ripeness, both of which require that a plainciff establish that its 

challenge seeks redress of actual or imminent, concrete harm.
As Che Supreme Court has applied these doctrines in the context of 

judicial review pursuant to the Administrative Procedure Act, both would 

dictate that Sierra Club's challenge is not justiciable at the present 
time. In the APA context, the ripeness doctrine requires that the agency 

action challenged "be felt in a concrete way by the challenging parties. • 
Abbott Laboratories v. 337 U.S. il36, 14B>49 (I9g7) ; see m-ian
v-WatjqMLJtfildlife Federaelofi. 497 U.S, 871. 894 (1950) ("we intervene 

in the administration only when, and to the extent that, a specific 

'final agency action' has an actual or immediately threatened effect"). 

Similarly, one of the three elements of standing is "an injury in fact - 
- an invasion of a legally-protected interest which is (a) eonerece and 

particularized, and (b) "actual and inunineat, not 'conjectural* or 

'hypocbetical."" Lulan v. Pefcndera of 1x2 S.Ct.2l30, 2136
(1992) (eitationa omitted). Injury under either standard is laOcing here.

As it has been articulated in the standing context, injury giving 

rise to a justiciable coatrovcrsy must be "distinct and-palpable; - mere 

harm to an ideological interest will not suffice. See sierra eitth v 

U.S. 727. 739 (1972). And the injury nnsst be "actual or 

imminent." tefendm* U2 s. Ct. at 2X38-2139 & a.2. Although 

"imminence" is a "semawhat elastic concept, it cannot be atrocched beyond 

its purpose, which is to insure that the alleged injury is not coo 

speculative for Article III purpoaas--thac the injury is * eereaiaiy 

impending.'* (en^hasia in original)

“ See also Whitmore v. Arkane^f^. 495 U.S. 149, 158 (1990) ("A 
threatened injury must be certainly impending to constitute injury in 
fact,") ,

EXHIBIT
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The defect in the jusciciahilicy of Sierra Club's claims is chat 
there is no iTnminenc, concrete injury- Sierra Club alleges charges 

recreational enjoyment of the forest will be adversely affected by the 

loss of biodiversity "resulting from the Forest Service's actions 

con^lained of," i.e., approval of the Plan. SA 9-11 at ^ S-7.” Sierra 

Club asserts that a lose of biological diversity is inevitable unless the 

Forest Service gives further consideration to the poc^tial effects of 

forest fragmentation. But the adoption of the Plan and the EavlronaeBCal
e

Impact Statement creates no "certainly impending" injury, because the 

Plan does not approve concrete actions, unless and until the Forest 

Service approves a project that will have a fragmenting effect, there is 

BO certainly impending injury-

As described above, a Forest Plan is a general planning tool, 

alip op. at It provides standards and guidelines according 

to which forest management decisions are to be made for a period of ten 

to fifteen years. There are circxinstances, however, in which a Forest

“ The Complaint states, in relevant part, that wiseonsin 
Forest Conservation Task Force members "engage in recreational use of 
the Forest, have in the past studied and inventoried the flora of the 
Forest, and maintain a keen interest in the preservation of the 
structure and function of indigenous forest plant and animal 
commuiities and the individual species that make up those cotmtiunities. 
The Forest Service's aetiene eonplained of adversely affect the 
biological diversity of the ForeSt, and therefore adversely affect the 
use and enjoyment of the Forest by the Task Force." SA 9-10 at ^ 5,
As to the Wisconsin Audubon Council. Inc., the Complaint states that 
its members "utilize the Forest for recreation of all types (including 
birding and other nature study, camping, fishing, hunting and skiing), 
and maintain a significant Interest in the preservation of native 
biological diversity. The Forest Service's actions complained of 
adversely affect the organizational interests of wiaeonsin Audubon, as 
well as the individual use and enjoyment of the members of the local 
Audubon chapters." Id- 1 As to the Sierra Club, the CoRplainc
states that the members "use the Nicolet National Forest for outdoor 
recreation of all kinds, ineluding nature study, camping, fishing, 
hunting and skiing. Tbs Forest Service's actions eosplained of 
adversely affect the organizational interests of the Club, as well as 
the individual use and enjoyment of the Individual members of the 
Club." Id. 1 7.

EXHIBIT
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Plans could have immediate impaccs. For example, a plan might close an 

area to off-road vehicles. In chat instance^ the plan itself-erould 

result in imminent concrete injury to a party vich incereets in the use 

of off-road vehicles. See Worghweag Mocorevelft Aaspciation v. PSPA. jg 

F.3d'l468 {9th Cir, 1994).

But an "attack on the Plan • devoid of any reference to 

Che particularities of any proposed site-specific actions" does not 
allege injury in fact. Ouachita, slip op. at 12. there, the court 

concluded that " [f3 inding an environmental injury based on the Plan 

alone, without reference to particular slte-epeeifie action, would 

'take [3 us into, the area of speculation and conjecture.’" id, at 11 

(quoting O'Shaa v. Ligelecon. 414 U.S. 488, 497 (1974)). Th\is. it held 

that the plaintiffs had failed to "make an adequate showing chat the 

injury is actual or certain to ensue.” Ouachita, slip, op, at 10,“

The Chcquamegon Plan does not itself authorize any specific forest 

fragmenting actions. The management decisions with on-che-grouad in^acts

The relief sought by the Sierra club further exemplifies the 
lack of justiciability of their challenge to the Plan because there is 
no specific project pending which the Sierra Club seeks to have 
enjoined. The Sierra Club seeks: (1) a declaratory judgment Chat the 
Plan, SIS and Record of Decision constitute agency action that is 
arbitrary, capricious and contrary to law,» (2) an order "setting 
aside" the Hieelec Kational Forest Plan. SXS and Record of Decision, 
and remanding the Plan and EXS to the Forest service with iastruetiona 
to revise those documents; (2) an injunetioa ordering the Forest 
Service "to provide for Diversity Maintenance Areas of the size and 
.location identified by the plaintiffs, in which no timber harvesting, 
road construction or reconstruction or wildlife openings may be 
carried out" for the remainder of the effective period of the Plan; 
and (4) an injunction against any further timber harvesting, road 
construction or reconstruction or wildlife openings in the Forest 
until the EIS and Plan have been revised, tengslalnt at 2S-2S.

Similarly, in its briaf to this Court, the Sierra Club requests a 
remand to the Forest Service for revision of the SXS and 
* eonsideration whether the Plan should be revised or amended" and an 
•injunction barring further Plan implementation until the district 
court may hear argument and. if necessary, evidence on the scope of 
any necessary injunctive relief until the new. or Supplemental [, ] Els 
is completed." Br, 49-50.

EXHIBIT,
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are made ec a lacer scage of the pl&nning process, and are subject to 

their own procedural requirements, including MEPA requiremencs„ Before 

any particular action to undertake road construction, timber sales, or 

creation of wildlife openings can occur, numerous other events must 
transpire. Ouachita, slip op. at First, a slce^apeeific action 

(e.g. a timber sale) muat be proposed and found to be consistent with the 

Plan. Each proposed site-specific project is subject to environmental 
analysis and public partieipaciea. See 35 C.F.R. 219,° 40 c.F.R. 
1502.14(d), 1508.9(b); Forest Service KEPA procedures, FSH 1901.15 sec. 
07, 57 Fed. Reg. 43180, 43193 (Sept. 18, 1992). The eaviroamental 
analysis disclosing the enviroameatal impacts of such proposals will be 

based on the scientific evidence available at the time the aeciea is 

proposed (including results of studies being conducted now by the Forest 
Service), and will include consideration of the incremental and 

cumulative effects of the action in conjunction t/ith other related 

actions. Worthem Alaalga rcanmental CentAr v. ggi p.2d 886, 

891 (9tb Cir. 1992). At the time of the agency''s decision on such a 

proposal, the Plan - - as it relates to the issues of fragmentation and 

biodiversity •• could be challenged. But at the time of the adoption of 

Che Plan, there is no concrete harm or certainly impending threat of loss 

of diversity from a fragmenting event.
Thus,^ before any aetioa that night result in the forest 

fragmentation that the plaintiffs allege will lead to loss of diversity, 

both the agency end the public, including Sierra Club, will have an 

opportunity to review the specifics of chat proposal and its potential 
for adverse effects on forest ecology, and to challenge the project 

proposal and any portion of the Plan and accompanying EIS that relates 

to fragmentation. As the Eighth Circuit es^lained in Ouachita;

EXHIBIT
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(wJJien a sice-specific action « * such as a cirtiber sale, is 
proposed, and all adrainiseraclve appeals are exhausted, 
persons threatened by an iimninent injury in fact may seelc 
judicial review of the proposed action. At that time, such 
persons may assert that the proposed sice-specific action is 
not consistent with the Plan, or that the Plan as it relates 
CO the proposed site-specific action is inconsistent with the 
governing statutes, or both.

Ouachita, slip op. at 12.
Because of the profusion in recent years of "standing" eases 

involving challenges to federal actions by environmental organizations, 
Che government vishes to make very clear what it is net asserting here. 
The government Is not clainving that the type of injury alleged (loss of 
recreational enjoyment because of diminishment of biodiversity) is 

iasuffleient to establish injury." Nor is the govensnenc claiming that 

Sierra Club has not shown injury because of a failure to establish use 

of the geographic area," or that it is coo uncertain that Sierra Club's 

members will return to the site.” Rather, the Forest Service's concem 

is chat there is no certainty that it will cake actioas chat might 
■fragment" the Chequamegen. Prior to the approval of a specific action 

with potentially fragmenting effects, sierra Club lacks the requisite 

injury-
In other words, the NFKA process does not insulate the Plan from 

judicial scrutiny. It merely defers judicial intervention in the forest

See, e,.q.. Sierra Club v. Herton. 40S U.S. 727, 734 (1972) 
(concluding that envirenmeacal and aesthetic harms are suffieieat to 
lay the basis for standing).

” See e.g. . Waeienal_Wildllfe Paderaelen. 497 U.S, at 889; 
Sierra club v, Merton. 4OS U.S, at 72S; People for the Ethical 
Treatment of Animals v, Peoarement of Health fe Human Segyieen. gi7 
F.2d 15, 17 (9th Cir. 1990),

” See. e.g^. Pefenders. ii2 S. Ct. at 213B ("'seme day' 
inteneiens « * • ^e not support a finding of 'actual or inrainenc' 
injury")," Portland Audubonlsoeietv v. Babbicfe, 998 F.2d 70S, 708 (9th 
Cir. 1993).

EXHIBIT
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managemenc process until such time as a project decision gives rise co 

an actual case or controversy, at which juncture chat decision and* the 

relevant portions of the Plan are equally subject to judicial review„

The district court's reliance on Idaho Conservation league v. Mumma. 
956 F.2d 1508 (9ch cir. 1992) to conclude that plaintiffs had standing 

--is displaced. Although the Siath Circuit continues to apply Htnntia, 
that decision has been undemined by the more racent Supreme Court 
standing jurisprudence, which requires that injury he "actual or 

imminent,” and that an itraoinent injury be "certainly impending," 

Defenders. 112 S, Ct, at 2139 n.2. Hutnma depends upon a holding that 

"contingent* injury is sufficient for standing purposes, 956 p.2d at 
IS 15. and to that extent, does not survive the subsequently decided 

Defender3 ease.
The Ninth Circuit has reaffirmed the holding in Mungna since the 

Supreme Court's decision in Defenders. concluding in Seattle Audubon 

Society v. Ebpv. 998 P.2d 69^ Cir, 1999) that " [slpeculation Chat 
legging might not occur because of as yet unJeaewn intervening circum­
stances is not relevant to standing.* 998 F.2d at 703 (9th Cir. 1993) . 
The Eighth Cireuic has es^licitly concluded that Mumma is no longer 

viable and that an action tfhat might "eventually culminate" in a 

particular sale dees not present a certainly impending threat of injury. 

Ouachita, slip op. at 14. That view is more consonant with the factual 
■eircumstanees of forest management and the Supreme Court decisions on 

justiciability,“

The district court also cited Rogieford League of Women 
VQcer-s V. Oniead Seatea Wuelcay geg^^j.aeBgv eomff\*n. 697 F.2d 1218, 
1221-22 (7ch Cir, 1982) in support of its conclusion that "contingent* 
Injury was sufficient to support standing. Order at 7, App.7. Sven 
if Rocleford rentalne viable after the Defenders decision, however, it 
turns OB facts that are clearly discinguiahable here. (continued—)
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The p^rcy invoking ehe federal jurisdiecion bears the burden of 
establishing with specificity chat the injury exists or will actually 

occurThus, by the summary judgment stage in this case, plaintiffs 

had to make a factual shewing of a certainly impending threat of injury. 

They failed to do so. Sierra Club has failed to establish any •certainly 

intending" threat to biological diversity or threat of forest fragmenta­
tion o Indeed, it cannot establish sueh a threat because the approval of

'*(.. .continued)

In Rockford, the plaintiffs sought to revo)ce the construction 
permit for a nuclear facility whose construction was half coo^leced 
at the time of the challenge. The plaintiffs alleged that design 
defects In the plane would resxxlt in safety hazards if the facility 
were to go into operation. The plaintiffs further alleged that the 
defects would never be corrected If construetien were permitted to 
proceed to eompletion. Although the nuclear facility at issue could 
not operate without an additional permit, the court found that the 
threat chat correction would become impossible if construction were 
continued was sufficient to confer standing. S97 F.2d at 1222.

Correction at the plan level here is not conparable to cerreccion 
at Che pre»eoniplecion stage in construction of the nuclear plant in 
Rockford. The approval of the Plan does not constitute the 
irretrievable eomnicment of resources that eea^letioa of the nuclear 
facility in Rockford would implicate. Completion of the construction 
in Rockford would involve massive Investments by the private parties 
holding the construction permit, while no inveacmenc by private 
parties is implicated by forest plaxuiing until a contract is let -- 
after the site-specific analysis discussed above. Therefore, in 
eencrasc to Rockford, no concrete injury could fairly be traced to the 
decision to approve the Plan, and no injury-in-fact can be 
demonstrated.

Defenders. 112 S. Ct. at 2136; FW/PBS. Sne. v. Dallas. 493 
O.S. 215. 231 (1990); Otalted States v. SCRAP. 412 U.S. 669, 6B8 
(1973) . Because the standing requirements *are nee mere pleading 
requirements hut rather an indispensable part of the plaintiff's ease, 
each element must be supported in the same way as any other matter on 
which the plaintiff bears the burden of proof, i .e.. with the manner 
and degree of evidence required at the suceesaive stages of the 
litigation.” Defendera. 112 5. Ct. 2136-2137 (eitaciens omitted). 
Thus, at the suznnary judgment stage the plaintiff cannot rest on 
■'mere allegations' but must 'set forth' by affidavit or other 
evidence 'specific facts,' which for purposes of-the suimnary judgment 
motion will be taken to be true. And at the final stage, those facts 
(if controverted) must be 'supported adequately by the evidence 
adduced at trial.’*

24 ----------- ^EXHIBIT
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Che Plan. wicho^iC more, does noc efface concrete actions. The unc©atro« 

verted evidence before che district court was that there have besn^no 

decisions to undertake timber sales, road construction or creation of 
wildlife openings in che areas which Sierra Club seeks to have -set 
aside- as "diversity management areas." SA 33-35 (Maync Declaration). 

Because there is no actual or intninent injury arising from issuance of 
the Plan. Sierra Club'' s ehall^ge to the Plan is not justiciable at this 

tine.
1„ feB the 818 is *lso not ^ueticiabLe at

tehif tine. The justiciability of the Sierra Club's challenge to the SIS 

succeeds or fails based on the justiciability of its challenge of the 

Plan. A party that is accorded a procedural right to protect its 

concrete interests, such as the requirements of environmental analysis 

under NEBA, "can aasert that right without meeting all the normal 
standards for re^essabilicy and iassediacy.* Defenders. 13.2 S. Ct. at 
2142 a.7- The Court explained that "under o\ir case-law one living 

adjacent to the site for proposed construction of a federally licensed 

dam has standing to challenge the licensing agency's failure to prepare 

an Environmental Impact Statement, even though be cannot establish with 

any certainty that the Statement will cause the license to be withheld 

or altered, and even chough the dam will not be completed for many 

years." Ifl. In ocher words, the party asserting standing does not need 

CO show chat redressing che alleged procedural infirmity will result in 

a change in the outcome.
But the party seeking to assert procedural rights under IJEPA must

have concrete interests affected by the proposed federal action. See 

aawkw v. Seerecairv of Tndiana Family a Social SarviceB Admin.. 957 P. 2d

231, 238 (7th Cir. 1993) (AO individual may enforce procedural rights

EXHIBIT 

PAGE —



10/05/94 19:44 o STELLE @035/053

""SO long as che procedures in question are designed to protect some 

threatened concrete interest of his chat is che ultimate basis oS^is 

standing.'").- si- Defenders. liJ S.ct. at 2142-43 & n.7, "In order to 

make out coastitucionally cognizable injury, plaintiffs must demonstrate 

chat che allegedly deficient procedures implicate distinct substantive 

iaterests as to which Article III standing requirements are independently 

satisfied.® Freedom Republieana v. Federal Election CommiBaion. 13 p.3d 

412. 414 (D.C. Cir. 1994). Because Sierra Club has not demonstraced that 

it will suffer a concrete injury from the mere issuance of che plan, its 

challenge to che EZS is not justiciable -- at this time -- in che absence 

of a "fragmenting event,* a specific project decision.
Even if the Court concludes chat Sierra Club’s claims are 

justiciable at this cine, its claims must, as the district court 
concluded, fail on the merits. Sierra Club contends that the Forest 
service, in issuing the Z<and and Resource Management Plan for the 

Chequamegon National Forest and in preparing che Final Environmental 
intact Statement for that Plan, failed to comply with che National Forest 
Hanagemenc. ACC and the National Environmental Policy Act in several 
respects. Ha first address the claims that the Forest Service issuance 

of the Plan violated che requirements of the NFMA and the regulations 

promulgated thereunder and then tun to the contentions that the EIS was 

ixtadequace.
ZX

SI88SA CLn BAB PAZUS ^0 BSTABLZSS TEAT TBB 
FOREST SSSVZeS'S KZT8008 Of PROVZSZKO FOB OZVERSZTT 07 

PSJVNT AND ABZVAL CflMKOHZTZBS HERB ARBZTBART AND CXPRZCZOUS 
ABD TBBRSFORS VZOLATS NFKA

Sierra Club claims that the Forest Service violated che requirementa 

of the National Forest Management Act in several respects. The parties 

agree that NFKA, in relevant part, required the Secretary to promulgate

EXHIBIT

PAGE^



10/05/94 19:44 STELLE 0036/053

u«ad by bh. for.,-- s.rvlee in ch. fucura. Thos. meio. o£ addressing the 

issue are consonant with the requirements of IISPA. —

conctuaioH
For Che foregoing reasons, the Court should find this case not 

justiciable because Sierra Club lacks an imminent injury. Alternatively, 

if the Court finds the Sierra Club's claims justiciable, the district 

court's judgment on the merits should be affirmed.
Respectfully submitted.
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, . |,oW furUvc- <lUc,ussions will. in w.'il-

iio appkoach of the committee

S,.]vTto

lif s :n»^as;£p-4«?;r'r.fnrssSu‘"s=uo«»m.p,op«.y n t.

sISSEt*
IS wmplete ^ avoided the mistake of attempting

The committee feels that it 1im avoima _ liesitated to state

• upon firm giouiids. in so aoing, ^ admims-
to deal with types war and defetiae functions aretrative imencics by nam^ Th ^ Departments in the performance 

exempted, but not uio A -i be foDy to assume to
of their other functions. and M such disti.ic-

^ Cpvurwetop o'w ^

4#»=rt- AJii,-75Z mii£|—HM
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i
111, ---- ^

The bUl, as reported, is not °of*’adminis^trative lav/,
istrative procedure, nor is i • the lielit of the studies ^re-

essentials. Figure 2 on j^^,^ties affected by administrative
The bill is designed

powers a means of 1^0wing orlThin^trators are provided with a

”’s™t..o. of ™« B.PP.-Wh.l to bill a.« i» ..b.to.0 «.y b.

s£“ssi“?to,"ssss“;i to
•requirements for administratire ^^CiSSinecS iB casts in which statutes requnre

4 to^"t^£med“ateLnt of
"■ ^'Xd a rem/dy for every legal

The first of these is basic, . staling tfe essentials of the
initiative in infomiin^ the public, in sta distinguishesdifferent forms of admWti^^^ adminStrative^nd^
between the so-called ^s^nd their judicial functions
(where they issue general reg Uabili+ies in particular cases).

;•;■■

Si:
:V‘

I
I

I
I;

!
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/or HmiUd purposes. • both individuals and any fomi of
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^^Thc^word “autiiority ’ (raUicrthan^the^rncrc form
persons aro vested ^ylLh denartmciit, commission, , board, or
Sf agency may be.somc subordinate or
bureau) because '•''® uorsons within such foim of organization.
semidependent pci son .p- noircrs statutes customarily do not
In confemng as the Department of Agriculture)

i-s i«s-s.'Stem! toJtulividilS'm^bers are duly

delegations arc f eclivc " that <>xamincrs in certain
Sees'beared would s.ipcrscdc any existing delegations, to
prosecuting officers njfjtes of the- parties or of organi-
^ Agencies composed ''!,™?."*^uatcrmined by them arc cxcm.ptod 
zations of the parties to the disput^ do not lend themselvM.
because such agencies ®® J^ ' /.„t jn the remaining sections of Ae
biu^'ThiTtcnd’to'’be arbitral or mediating agencies rather than

^"J^r'^clusipn of war ^u-tior.

by civil or militaiT the nciiod of rcconvereion- It
for the exercise oi such function ftmetions in view of the fact
has been deemed wuse ^'^Pbe^ercisod upon statutory hearing, 
that they are ra«ly to be ^ the fact that they are
with which much of the -X notoA. howcTor, that er.en war

lra^tonrX%bprm^^^^^^^^ d
anyone named, or noiKinq in the svhsection i^
ri^crt™efr;ieSt1n 4aey%m admitting anyone ae a party
j__/niimnaps. . . .. . i __ -j <«TawT -fm-rn nf

EXHIBIT 
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administrative procrdu^t^

0044/053
197

tion that IS subject to.secucm - making is
------- tion of the j Wond any possible question.

included in order to that, whether of general or .
They are defined as to ,^eri’be a course of conduct

of hcarings and decisions. Order'’ means the Jinal disposition

.p3„uTm*d5 » w ^ ;~««5 sa ;slicenses involve a P”>“So °S“nd conditions for future

fcme'of theSIK ee’etione 6, 7. and 8 relatmg to hearings

“fefSln aKH Lrc^sxNO,-,“Xto iM any 

form oj reguired offimal P^Sf^enej/ process r^pcOinS the grant,

proceedings. A further diefnotion | ^hose of indefinite
Cnses for » ®?"^.e7of wnveS“ and necessity..
duration, such as certifiMtes ouiomeni.. ^

(0 Sanction and .RjttEr. „s-,ugf ■penalty, seizure, assessment, 
oyeney Lfined to incLuds any age/(icy
Ir^lTe^mi^er section'9 on sanctions t^d

These definitions are mai^y rele t^^^.^^^ purpose of the
Section is to d^Tavhaustiyely every possible form of legitimate
administrative power or authority. ^*‘Aoencv proceeding'' is

(nVAoKNCy Proceeding .^nd auction. i, .
.-A/uiiaiT ___  ^exhibit 

page
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KM ni-biiniry ‘‘'"‘‘T':;;::'Ho^vcvo.^ uus 

>IU<I im op|n)rtimil> 0 permits or tom] rary
liimlaiioii-«.lofs not '!''*• .Jsretinn 10 on jwhcixd i

@045/053

nblaiioii.<.l(U-s not /O on juihcial review docs rud
Skc. 10. Judicial ,irr inculnd mailers wdh respect to

y.ii ;.;:r"S "••••■ •' •»« •""* ^ *»
bL-cn .tlic )nliny of Coiv ^ to the seope of lyiiliority
viiatutes from beiHL^ ji.-U. luUj to t. -^licv coiiM nut bn other-^ .nt.l or ... thebi blink check.

a.,.., d.aouo..
The h..sic .•.'..•.•i.tioM oul“c'l. If. for example, sl.atuU.-swouiaappLvevr..i.(nolst.u attbeo ■ ,5 law

,u-c drawn m sm-h broad 's thae „ .„,Hstioa lo review, 
to apply, cornua of an udminiatrative. procodlffc
That sitiintimi .•nmml la- of statutes confemnK admm-
acl hut must be t'-cafd bM>>" « • standards, dcniiitions,
istnitivc pruvni-s. - " aujj.,s action in given situations or. or other grants of ])«;\v<;r ‘ f[ -?.Q,,ip.a by the Constitution, then
f.onhiu' an agency within i lie. in ngenev discretion but
the dHcrminnlion of h.^n^iiativc or iudichd record. ,

^p?ci(ictl in siihsccLion b') *'1 {bJT^iiown^^
„\ore thiin nv^c ad vers. iaw so made relevant
the adverse efTcct must 1>.- .m > ^^.pplic^^blc law.
is „<M. just Uchnical.form of proceeding

(fj) iCUM and \ enul o> jjrovidcd by ><tafvU or, in
for jvdlcinl remew IS of legal action {sv£h
the ab.<f.vrc nr inwlctpiocy or in iunctions) in any court of compe-
a.^ Uinse fnr dcclaralopf ' ^-*1)71 is also made subject to judicial

opportunity for su.K renev, u

j.. . idrd by law.

of jnetuiial review arc u - operative before statutory
nu'.nt procedure, for _ niMper case it mav bo utilized
forms of review arc : .^t?on orn-ency actio'n. Tbc .ex-
10 detcrinmc the moans not onlv special review^,
presaion siiecial stiitutor} ^ .^^j^tuto but so-called common-law
?o7rrKrd to'mdilh^^ - the appropriate .node of
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'■"Ctrcoin, - by -

„n-f.5ion for snpplcnimtM l<»isla^ sortie un!>“^.
n-articilar aclttfimstnUivo-futicUori, appropriate

Intcbpbetation and 5^J°fP“s4ioinjstratiTO potrcrs but is one 
this is not a measure "if,;*“imitations. Tliose definitions/
l:,viiiu dot™ definitions and statin, ^ applied by agencies
„nd limitations must, to be «ire^be in P onforcement of the
..iruutcd by them i“f^““preration and appr.cation.of rts
l-'l^'is'^unS wbielt eSnferred upon the courts in tin.

Iliuil analysis. . , a. —«yrmHn.nc.e

lg|046/053

i.1 TT

Hiidiiigs oU.or than of good be made by the agen^
said, tbese findings must m the totand on the
ronccrnccl but, m the fin by a reviewing court,
facts must be sustainable upon mi^i^ y^_^^ practical purno^

Ncvcraicloss, m the “‘{^VonCTOsfind .the people miKt look for
il, is to the agencies that the Coni?^ a^ ^iH jodmial
fair administration of the '.““^‘an be operative in/olatively
irvicw is of "Leral hazards of litigation. It is
r,;w cases because of-tho co?t ^u b „aerally precludes the «bi- 
iiidispcnsablo since ‘‘* “'“*^-^011 of powers not granted. Yet 
irary exercise of P®'*''?® ” ^tl.^cncy eoLemed usually speate the 
in the vast ma]onty of cases the ^ y i^^ must make the
rn-st and Ust ’rordj°[Ji^U^Srort to comply with, too terms
lirsl, primary, and most far reaenius .
and the spirit of ^ynTnitteo that this bill is not an

It is the view of tb.o comm^ ai?miTiistrative processes. The com-
of administrative the other on thesemittoo takes no C^ncrSs--cxpressing tiio .wiH of the
Bv enacting this £ fhc Euidance of all branches of the
Ijcoplc—will be ,^^y“'^-voTn?ntcrcsts in the country a policy respecting

eoZSttoTmc"nds that tlie bill as reported be enacted.
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C. RUTZICK LAW FIRM, 
a Professional Corporation 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland, Oregon 97204-2089 
(503) 499-4573
J.J. Leaty.F-»WSBW8776 
James R- Hennessey. WSB #14376 
SMITH & LEARY 
316 Occidental Avenue South

Seattle, Washington 98104-2840 
(206) 292-1770
Attorneys for Cross-Claim DefendaM 

Northwest Forest Resource Council

Honorable William L. Dwyer

SEATTLE AUDUBON SOCIETY, et al., ) C92-479WD)
)

Plaintiffs, ) 
) 
) 
)

tames LYONS, in his official capacity as )
Assistant Secretary of Agriculture, et al., )

Defendants, )

vs.

vs.
northwest FOREST RESOURCE 

COUNCIL,
Cross-Claim Defendant. )

Smith & Leary
AHomcyi At Law 

(2DOI joi-iyw
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SAVE THE WEST.

vs.

JAMES LYONS, et al..

)
)
)

Plaintiff, ) 
) 
) 
) 
) 
)

Defendants. )

No. 94-758WD

NATIVE FOREST COUNCIL,

vs.

BRUCE BABBITT, et al..

the sierra club,

vs.
MICHAEL ESPY, et al..

)
)
)

Plaintiff, )
)
)
)
)

Defendants. )
_____________ )

)
)
)

Plaintiff, ) 
) 
) 
) 
) 
)

Defendants. )
)

No. C94-803WD

No. C94-820WD

I Co»m« K. hereby certify tiu. tire facsimUe Declaration of Alraon Kean

CanrpheU.whichhasheenrtieti«fti.CROSS.CLAIMD™ANTKORTHWESTPO^

pESOimCE COUNCIL-S BBPLY MEMOKANDtlM IN SUPPORT OF MOTION TO

dismiss, motion for more definite statement, and motion to strike.

\\\\

\\\\

W°K^N ^SisEEL .
Smith t Lesry
Attorneys Ai Law 

Sulu SCO, 316 Occidental Ave. So. 
Seattle. Vttohlnglon oaioejjcfl 

1106) 291.1770
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will be replaced wi 

original declaration

ith the origmal declamion es soon os possible following my receip^f the

SMITH* LEARY

Saiek. H^lani, WSB#13053

S270\afrrnani,aff:erw

Smith & Leary
Altomeys At Law 

Sniw SCO, 316 Oeddenwl Ave, fo. 
Stntilc, Wkihliiaton *#104-M*0 

(1061 aoi.1770
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Mark C. Ruizick, WSB 
Alison Kean Campbell. WSB #19363 
mark C . RUTZICK I^W FIRM, 
a Professional Corporation 
500 Pioneer Tower 
888 S.W. Fifth Avenue 
Portland, Oregon 97204-2089 
(503) 499-4573

JJ Uaryjr.. WSB #08776 James ^Hennessey, WSB #14376 

SMITH & LEARY 
316 Occidental Avenue South
Sw^e,Washington 98104-2840 

(206) 292-1770
Attorneys for Cross-Claim Defendant 

Northwest Forest Resource Council

Honorable William L. Dwyer

SEATTLE AUDUBON SOCIETY, et al.

vs.

)
)

Plaintiffs, )
) 
) 
)

JAMES LYONS, in his official capacity as ) 
Assistant Secretary of Agriculture, et al., 1

Defendants, ) 
) 
) 
)

No. C92-479WD 

CERTIFICATE OF SERVICE

vs.
NORTHWEST FOREST RESOURCE 

COUNCIL,
)
)
)

Cross-Claim Defendant. )

CERTIFICATE OF SERVICE - 1
Smith & Leary
AtEofficyf At L»w 

Sutfc 300. 31B Oc«i<lciiBl AW- So. 
Sante, Wtohin*!®" 9»10M0«« 

n06) vn-un
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SAVE THE WEST.

vs.

JAMES LYONS, et al..

)
)
)

Plaintiff, ) 
) 
) 
) 
) 
)

Defendants. ) 
____ )

No. 94-758WD

NATIVE FOREST COUNCIL,

BRUCE BABBITT, et al.,

the SIERRA CLUB,

vs.

MICHAEL ESPY, et al.,

)

) No. C94-803WD 
Plaintiff, )

)
)
)
)
)

Defendants. )
______________)

)
)
)

Plaintiff, )
)
)
)
)
)

Defendants. )

No. C94-820WD

The uhdersisned hereby certif.ee that on September 29, 1994, copies of the toUowmg 

documents;

Motion to Strike;
2. Declaration of Alison Kean Campbell; and
3. Declaration Regarding Facsimile Declaration of Alison Kean Campbell 

were served on the following persons in the manner designared:

CERTIFICATE OF SERVICE - 2
Smith & Leary
Attemcyi At L»w 

Suite 300. 31* Ocddeeial Ave, So. 
Laul*. Waihiflgton

(20*) 291-177B
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TODD TRUE 
LAURA S. ZIEMER 
Sierra Club Legal Defense Fund 
203 Hoge Building 
705 Second Avenue 
Seattle, Washington 98104-1711 Tetephone: (2(fe) 343-7340 

Fax: (206) 343-1526
(X) Hand Delivered () Mail O Federal Express () Fax 

MICHAEL D. AXLINE
j^^IARIANNE DUGAN 
Western Environmental Law Center 
44 West Broadway, #200 
Eugene, Oregon 97403 
Telephone; (503) 485-2471 
F«: (503) 485-2457

1 () Hand Delivered () NM (X) Federal Express () Fax

PEGGY HENNESSY

?^^w^;Srsui«9io„
Fax: (503) 227-2503
( ) Hand Delivered () Mail (X) Federal Express () Fax

JOHN S. KARPINSKI 
2612 East 20th Street 
Vancouver, Washington 98bOi 
Telephone; (206) 691M500 
Fax: (206) 695-6016
( ) Hand DeUvered () Mail (X) Federal Express ( ) Fax

^^riU^wSi^Bullitt & Wa^baw 

1001 Fourth Avenue Plaza, Suite 4400 
Seattle, Washington 98154 
Telephone: (206) 624-36M 
Fax: (206) 389-1708
(X) Hand Delivered O Mail O Federal Express () Fax

CERTIHCATE OF SERVICE -3

Smith & Leary 
Anomeys At L»w
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WELLS BURGESS
Division

^P?n^^^“Av1Sn“N.W.,Eigh^ Floor 

Washington, D.C. 20Cm 
Telephone: (202)272-6958 
Fax: (202) 272-6815, 5775
() Hand Delivered () Mail (X) Federal Express () Fax

Dated this 29th day of September. 1994.
SMITH & LEARY

Coniie KTHaslam, WSb ^i8053

CERTIFICATE OF SERVICE ■ 4
Smith U Leary
Attomeyj Al Uw 

Sultt 500. 31****“**’
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U.S. DEPARTMENT OF JUSTICE

ENVIRONMENT AND NATURAL RESOURCES DIVISION 
GENERAL LITIGATION SECTION 

601 PENNSYLVANIA AVENUE, N.W.
WASHINGTON, D.C. 20004

FAX NUMBER (202) 272-6817, 6815, 5775 
CONFIRMATION NUMBER (202) 272-8056

memorandum
To: Ellen Athas

Andrea Berlowe 
Wells Burgess 
Ana Cobian 
William Cohen 
Peter Coppelman 
Michael Davis 
Lisa Freedman 
Mark Gaede 
David Gayer 
David Gehlert 
Michael Gippert 
Jim Kilbourne 
Thomas Lee 
Karen Mouritsen 
Roger Nesbit 
Tim Obst 
Steve Odell 
Jim Pipkin 
Lois Schiffer 
David Shilton 
Robert Simmons 
Tom Tuchmann 
Jean Williams

DATE: December 7, 1994
NUMBER OF PAGES TO BE- TRANSMITTED (including

cover); 6

FROM: Paula Clinedinst, Legal Assistant, (202) 272-8019

MESSAGE: Attached is NFC'S Response to NFRC's
Additional Briefing.

(202) 514-7971

(202) 514-0557
(202) 456-2710
(503) 326-6254
(202) 720-4732
(202) 208-3877

(202) 690-2730

(503) 727-1117
(202) 219-1792

by mail
(202) 690-2730

(202) 219-1220
(202) 514-0557
(202) 514-4240
(415) 744-3170
(503) 326-6254
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JOHN S, KARP INSKI, WSBA #13142 
2612 E. 20th Street 
Vancouver, WA 98661 
206/690-4500
Attorney for Native Forest Council

The Honorable William L. Dwyer

united states district CQT1^ -\ 
western district of washingxq^ 

AT SEATTLE

SAVE THE WEST,

Plaiatitf,

SEATTLE AUDUBON SOCIETY, 
gt al.«

Plaintiffs,

V.

JAMES LYONS, in his official 
capacity aa Assistant 
Secrctaxy of Agriculture, 
and the UNITED STATES FOREST 
SERVICE, an agency of the 
United States,

Defendants,

WASHINGTON CONTRACT LOGGERS ) 
ASSOCIATION, et al., . )

Defendant-Intervenors- )
---------------------------------------------- )

) 
) 
)

CIV. NO. 92-479 WO' ^
NFC'S response to NFRC-S 
ADDITIONAL BRIEFING .;

Civ. No. 94-758 WD

NFC'S RESPONSB TO NFRC'S 
I ADDITIONAL BRIEFING - 1

John S. Karpineld 
Aaotrmj « t*g. WSBA #IS1« 

2413 S- 20*h Street
*er. WA 9M41 
jCMftWMfOO
FAX 495.401*
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JAMES LYONS, et al-, 

Defendants.

native forest council.
Plaintiff,

V.

BRUCE BABBITT, gt^aLs., 
Defendants *

Civ. Ho. C94-803WD

THE SIEREA CLUB,
Plaintiff,

V.

MICHAEL ESPY, g.t al.,. 

Defendants.

Civ. No. C94-820«D

22
23
24
25
26
27
28

The Sativ. fgreat Coeneil CNPC-) agreea with the Horthweat 
Poreat R.aource Cetncil'a po.ition that the failure to prepare and 

certify a oonplet. administrative record precludes granting 

pefendanta- Motion for Summary dudgment. MFC further agreea that 

the ROD should be vacated. Sy this action, the procedural posture 

of this case should revert to, or rather repeat, that of July 3,

/////■ - 

/////
$

/////

/////

/////

NFC'S RESPONSE TO NFRC'S 
ALDITIONMi BRIEFING - 2

John S. K*T>in»W 
Artorner «*■ I^cw. WSSA #15143 

261J E. 20th Sereet 
Vm.m.ouW.WA 98*41 

2061*9945 OO 
FAX695.S016
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1992J no .oooptable fotaot plan io effect, and all further hahitat 

loe. enjoined pending preparation and approval of an «=ceptable

plam.
4

ip day of December, 1994.
DATED this

\A
(/

s. KAAPInte^'WSBA 
X^tomey for Plaintiff HFC

22
23
24
25
26
27
28

r.'

W
I

NPC'S RESPONSE TO NFBC'S 
ADDITIONAL BRIEFING “ 3

Jolw$.Kwp«nB]ci 
AitorMf «£ WSSA #IS142 

7*lZE.20tf»5cncc
- II WA

20*i49<M509
FAX«9»^«
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CERTIFICATION
I he«by certify that I earned the OTC'e Re.ponse to »FRC;'e 

Additional Briefing on:
Todd D. Tr^./L.uta S. » Mike taUne/«axiann. Du,an =/o
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ENVIRONMENT AND NATURAL RESOURCES DIVISION 
GENERAL LITIGATION SECTION 

601 PENNSYLVANIA AVENUE, N.W. 
WASHINGTON, D.C. 20004

PAX NUMBER (202) 272-6817, 6815, 5775 
CONPIRMATION NUMBER (202) 272-8056

MEMORANDUM

To: Ellen Athas
Andrea Berlowe 
Wells Burgess
Ana Gobian
William Cohen

(202) 514-7971

Peter Coppelman (202) 514-0557
Michael Davis (202) 456-2710
Lisa Freedman (503) 326-6254
Mark Gaede (202) 720-4732
David Gayer
David Gehlert

(202) 208-3877
Michael Gippert 
Jim Kilbourne

(202) 690-2730

Thomas Lee (503) 727-1117
Karen Mouritsen (202) 219-1792
Roger Nesbit by mail
Tim Obst
Steve Odell

(202) 690-2730

Jim Pipkin (202) 219-1220
Lois Schiffer (202) 514-0557
David Shilton (202) 514-4240
Robert Simmons (415) 744-3170
Tom Tuchmann
Jean Williams

(503) 326-6254

DATE: December 8, 1994

NUMBER OF PAGES TO BE TRANSMITTED (including
cover): 11

PROM: Paula Clinedinst, Legal Assistant, (202) 272-8019

MESSAGE: Attached is a Federal Defendants' Response to
NFRC's Motion for Leave to File Second 
Supplemental Memorandum.
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THE HONORABLE WILLIAM L. DWYER

IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE

SEATTLE AUDUBON SOCIETY, fit al.,

Plaintiffs,

V.

JAMES LYONS, in his official 
capacity as Assistant Secretary of 
Agriculture, and UNITED STATES 
FOREST SERVICE, an agency of the 
United States,

Defendants,

and

WASHINGTON CONTRACT LOGGERS 
ASSOCIATION, et al. ,

Defendant-Intervenors

SAVE THE WEST,

Plaintiff,

V.

JAMES LYONS, et al. ,

Defendants.

NATIVE FOREST COUNCIL,

Plaintiff,
V,

BRUCE BABBITT, et al.,

Defendants.
FEDERAL DEPENDANTS' RESPONSE TO 
NFRC'S MOTION FOR LEAVE TO FILE 
SECOND SUPPLEMENTAL MEMORANDUM - 1

)
) Civ. No. 92-479WD 
)
)
)
)
) FEDERAL DEFENDANTS' 
) RESPONSE TO NFRC'S 
) MOTION FOR LEAVE TO 
) FILE SECOND SUPPLE- 
) MENTAL MEMORANDUM

)
)
) Civ. No. C94-758WD 
)
)
)
)
)

J)
)
)
)
) Civ. No, C94-803WD 
)
)
)
)
)

n.S. DEPARTMENT OF JUSTICE 
environment 6 NATURAL RESOURCES DIVISION 
GENERAL LITIGATION SECTION 
P.O. Box CS3
waahingcon, D.C. 20044-0663
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Plaintiff,

V.

MICHAEL ESPY, et al. ,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

.)

Civ. No. C94-820WD

Introduction

On November 28, 1994, cross-claim defendant Northwest 

Forest Resource Council ("NPRC") filed a Motion for Leave to Pile 

a Second Supplemental Memorandum In Opposition to Government's 

Motion for Summary Judgment on Cross-Claims in these consolidated 

actions, along with the proposed memorandum it seeks leave to 

file. The proposed memorandum argues that the federal late- 

successional and old-growth forest management strategy challenged 

in these actions should be invalidated on the basis of NFRC's 

allegation that federal defendants have not "certified" a 

complete administrative record. Federal defendants file this 

consolidated response (l) to NFRC's motion for leave to file the 

second supplemental memorandum and, (2) in the event the Court 

should grant the motion for leave, to NFRC's proposed second 

supplemental memorandum itself. As explained below, neither the 

arguments NFRC presents in support of its motion for leave, nor 

those set forth in the proposed second supplemental memorandum, 

are well-taken. The relief sought in both must be denied.

FEDERAL DEFENDANTS' RESPONSE TO 
NFRC'S MOTION FOR LEAVE TO PILE 
SECOND SUPPLEMENTAL MEMORANDUM - 1

U.s. departmewt of justiceeHVIRORWENT i HRTURAl RESOURCES DIVISION 
GENERAL LITIGATION SECTICW 
F.O. Box 6S3
Washington, D.C. 20044-0663
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I • FURTHER BRIEFING ON THE ADMINISTRATIVE RECORD IS TmTECESSARY.

For the most part, the supplemental memorandum NFRC 

seeks leave to file constitutes simply another rehash of its 

earlier arguments that the administrative record is inadequate, 

along with some citations to previously uncited (but not newly 

issued or apposite) judicial opinions. These arguments have been 

fully briefed and argued, and federal defendants have thoroughly 

debunked NFRC's position. See Fed. Def. SJ Rep. at 14-19.

More particularly, the premise underlying the motion 

for leave is NFRC's allegation that a "new fact" concerning the 

administrative record was revealed during the November 17 oral 

argument on summary judgment. In reality, however, the judicial 

record surrounding composition, compilation, and authentication 

of the administrative record has been established for some time, 

and well prior to the recent argument.^ In June 1994, federal 

defendants submitted declarations that describe the instructions

Moreover, contrary to the contention of NFRC, counsel 
for federal defendants made no attempt to introduce new evidence 
concerning the administrative record during oral argument. See 
NFRC Memo in Support of Motion for Leave at 2. The gravamen of 
the statement to which NFRC apparently refers is the unremarkable 
notion that federal defendants cannot attest to the precise 
contents of documents that were not retained for inclusion in the 
administrative record. But even NFRC does not explicitly argue 
that the administrative record must contain every piece of paper 
generated during the administrative process. At no time did 
counsel indicate that federal defendants have failed to provide 
adequate evidentiary support to authenticate the contents of the 
materials in the administrative record, and the index thereto 
before this Court. (Counsel for federal defendants wish to 
reserve the right to supplement their position on this point, if 
necessary, upon receipt of the transcript of the argument.)

FEDERAL DEPENDANTS' RESPONSE
TO NFRC'S MOTION FOR LEAVE TO u.s. department op justice
FILE SECOND SUPPLEMENTAL MEMO - 2

P.O. Box 663
Washington, D.C. 20044-0663
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provided to FEMAT and the SEIS team concerning retention of 

materials for the administrative record and the logistics of how 

such materials were made a part of the record. See generaiiy 

Declaration of Jack Ward Thomas (June 20, 1994); Declaration of 

Arnold G. Holden (June 17, 1994); Declaration of John Gant (June 

17, 1994). In August, federal defendants served answers on NFRC 

to its second set of interrogatories and requests for documents, 

which principally addresses administrative record issues, 

including the manner in which documents generated during

10 preparation of the Record of Decision were compiled. See
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generally Federal Defendants' Answers and Responses to NFRC's

Second Set of Interrogatories and Requests for Documents (Aug.

26, 1994)(attached as Exhibit 1). Finally, prior to filing its

brief in opposition to federal defendants' summary judgment

motion, NFRC took depositions of all persons who submitted

declarations in behalf of federal defendants on issues related to

compilation, composition, and authentication of the record.

In sum then, NFRC has presented no new facts or law to

justify filing a second supplemental memorandum. As a result,

its motion for leave to file the memorandum must fail.

federal DEFENDANTS HAVE SATISPACTnPTT.Y EXPLAINED COMPTTATTDM 
OF THEr^MINISTRATIVE RECORD AND AUTHRNTTrATPn TTg rnxTnrM>pg 
AND IT REMAINS AMPLY ADEQUATE FOR JUDTCIAI. REVIEW. ^

Even were the Court to consider NFRC's proposed second

supplemental memorandum, it contains npthing that would undermine

the means by which federal defendants compiled and authenticated

FEDERAL DEFENDANTS' RESPONSE 
TO NFRC'S MOTION FOR LEAVE TO 
FILE SECOND SUPPLEMENTAL MEMO - 3

U.S. DEPARTMENT OF JUSTICE 
BHVIRONMBMT t NATURAL RESOURCES DIVISION 
OESERAL litigation SECTION 
P.O. Box 5S3
Washington, D.C. 30044-OSS3
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the administrative record, or the adequacy of the record to 

support the Court's exercise of judicial review. First, federal 
defendants have provided ample evidentiary support to explain the 

manner in which they compiled the administrative record. Second, 

they have submitted the declaration of the person they employed 

specifically for the purpose of compiling the administrative 

record, who has attested to the accuracy and completeness of that 

record as reflected in the index that has been filed with the 

Court. Finally, as federal defendants previously have explained, 

the record is more then adequate to allow the Court to review the 

challenged strategy under the applicable standards of the 

Administrative Procedure Act ("APA"), 5 U.S.C. §§ 701-06.

A. FEDERAL DEPENDANTS HAVE SUBMITTED SWORN DECLARATIONS
DESCRIBING MANNER IN WHICH RECORD WAS COMPILED AND
ATTESTING TO AUTHENTICITY AND ACCURACY OF ITS CONTENTS.

NFRC suggests that the administrative record is not 
properly before the Court because federal defendants allegedly 

have not properly "certified" the "whole record" to the Court. 

NFRC'S 2d Supp. Memo at 1-2. This argument misses the mark 

insofar as it suggests that proper authentication would require 

federal defendants to attest to the precise contents of every 

piece of paper not retained for inclusion in the administrative 

record. The relevant inquiry is whether the agencies have 

adequately explained the methods they used to compile the record 

and properly authenticated its contents for the Court's review. 

Federal defendants clearly have accomplished both these tasks.

FEDERAL DEPENDANTS' RESPONSE 
TO NFRC'S MOTION FOR LEAVE TO 
FILE SECOND SUPPLEMENTAL MEMO - 4

V.S. DEPAHTMBNT OF JUSTICE 
ENVIRONMENT « KATUEAL RESOURCES DIVTSION 
GENERAL LITIGATION SECTION 
R.O. Box 663
Hashlngcen, O.C. 20044-0663
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Authentication of governmental public records for use 

in court is not governed by rigid requirements. Indeed, there 

are numerous ways by which it may be accomplished. 9 C. Wright & 

A. Miller, Federal Practice & Procedure § 2437, at 396 

(1971)("the methods of authentication provided by [Federal Rule 

of Civil Procedure 44] are not exclusive but are additional and 

supplementary to any other method authorized by law"); Fed. R. 

Civ, p. 44(c); Fed, R. Evid. 904^ & 1005; cf. 28 U.S.C. §

9 1733(a) & (b)("Properly authenticated copies or transcripts" of
101 "[bJooJcs or records of account or minutes of proceedings of any 

11 department or agency of the United States shall be admissible to 

prove the act, transaction or occurrence as a memorandum of which 

the same were made or kept"). In particular, the use of an 

affidavit to authenticate a government record has been explicitly

^ Although Federal Rule of Civil Procedure 44(a)(1) and 
Federal Rule of Evidence 902(4) refer to use of an official 
"seal" to "certify" public records submitted to a court, as the 
text notes, these methods are not exclusive. Moreover, it would 
not have been appropriate to have used an official departmental 
seal (^^ 7 u,s.c. § 2203; 43 U.S.C. §§ 1460 & 1462) where, as 
here, the custodian of the record is not an official of either 
department. ^ Declaration of John Gant at t 1 (explaining that 
he was serving under contract to federal government).

In addition, any error intimated by NFRC in this regard 
can only be construed as harmless in light of the vastness of the 
record and the extent to which NFRC has relied on documents in 
the pcord in making arguments. 5 U.S.C. § 706 ("due account
shall be taken of the rule of prejudicial error" in performing 
judicial review on basis of administrative record). Finally as 
the applicable federal rules indicate, the major purpose to be 
served by use of a seal is to ensure that the agency official 
with custody of the record has attested to its authenticity. See

(1)• Here, that purpose was well served by 
federal defendants' declarations, especially that of John Gant, 
all of which were made under penalty of perjury.
FEDERAL DEFENDANTS' RESPONSE
TO NFRC'S MOTION FOR LEAVE TO department of justice
FILE SECOND SUPPLEMENTAL MEMO - 5

P.O. Box £C3
Wa*liin5ton, D.C. 20044.0£63
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recognized as proper. United States v. st:onP. 604 F.2d 922, 925 

(5th Cir. 1979); ^ee also 9 C. Wright & A. Miller, § 2437, at 396 

(noting that it is quite common for custodian to provide oral 

testimony authenticating an official record). "Substantial 

compliance" with applicable rules is sufficient to support 

admission of a public record in court. See AMFac Distribution 

Corp. V. Harrelson, 842 F.2d 304, 306 (11th Cir. 1988).

Here, federal defendants have submitted declarations 

describing the standards used in compiling the administrative 

record associated with the FEMAT Report and Final SEIS. ^ 

Declaration of Jack Ward Thomas & Arnold G. Holden. In the ROD 

the Secretaries stated that " [p]lanning records documenting the 

preparation and review" of the strategy had been compiled and 

were available for public review. ROD at 74. The designated 

custodian of the administrative record states in his declaration 

that he had responsibility for keeping the administrative record 

and attests to the accuracy "[i]n all material respects" of the 

index to the administrative record that has been submitted to the 

Court and served on all parties. Declaration of John Gant at 

1 & 3. At the very least, this is sufficient to constitute

"substantial compliance" with rules concerning authentication of 

the record.^

SEillSIiiiiisc:
FEDERAL DEFENDANTS' RESPONSE
TO NFRC'S MOTION FOR LEAVE TO u.s. depariment op justice
FILE SECOND SUPPLEMENTAL MEMO - 6

P.O. BOX 663
Waahlngeon, D.C. 30046-0S63
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B. AS PREVIOUSLY ESTABLISHED, THE ADMINISTRATIVE RECORD IS 
MORE THAN SUFFICIENT TO SERVE AS A BASIS UPON WHICH THE 
COURT CAN PERFORM JUDICIAL REVIEW.

Federal defendants previously have demonstrated that 

the key inquiry concerning the adequacy of an administrative 

record in support of informal agency decision-making is whether 

the record will permit the Court to perform judicial review under 

applicable APA standards. Fed. Def. SJ Rep. at 15-16. We have 

further shown that, given the comprehensive nature of the record 

here and the pervasiveness of contrary agency opinion expressed 

within it, it clearly is adecjuate for such a purpose. id. at 16- 

18; Yong v. Regional Manpower Administrator. 509 F.2d 243, 246 

(9th Cir. 1975). Indeed, even the cases to which NFRC cites 

demonstrate that adequacy for the purposes of judicial review is 

the relevant standard for the Court's consideration. Se_e NFRC 2d 

Supp. Memo at 3-4 (and opinions cited therein) . Moreover, NFRC 

has been provided with substantial discovery, in the form of both 

answers to interrogatories and depositions of federal defendants' 

declarants, on issues related to composition and compilation of 

the administrative record. Fed. Def. SJ Rep. at 18-19. Federal 

defendants will not revisit such arguments here, for their 

earlier pronouncements suffice to dispose of NFRC's arguments.

Federal defendants do note, however, that, to the 

extent NFRC refers to previously uncited cases in its proposed 

second supplemental memorandum, each fits into one or more 

categories that are readily distinguishable from the factual

FEDERAL DEFENDANTS' RESPONSE 
TO NFRC'S MOTION FOR LEAVE TO 
FILE SECOND SUPPLEMENTAL MEMO - 7

u.s. department op justice Environment t natural resources division general litigation section
P-O. Box 6CJ
Washington, D.C. 20044-OS63
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scenario before the Court here. Such categories are as follows: 

(1) administrative record consisted solely of the primary 

decision-making documents challenged on judicial review, see 

Appalachian Power Co. v. EPA. 477 F.2d 495, 505 (4th Cir.

1973) (rejecting argument of agency that, "in the exercise of 

judicial review of [its] action in approving the state plans, the 

Court shall look simply to [its] order of approval and the state 

plan itself"); (2) agency conceded that certain key documents 

explicitly relied upon by the final decision-maker were not 

produced during litigation before district court, see Occidental 

Petroleum Corp. v. SEC, 873 F.2d 325, 342 (D.C. Cir. 1989),

Walter O._Boswell Mem, Hosp. v. Heckler. 749 P.2d 788, 793 (D.C.

Cir. 1984), Natural Resources Defense Council v. Train. 519 F 2d 

287, 292 (D.C, Cir. 1975), & We Who Care. Inc, v. Sullivan. 756 

F. Supp. 42, 47 (D. Me. 1991); (3) agency failed to comply with a 

16 stipulation under which it had specifically agreed to provide 

I with certain record materials, see Mononoahela Power

18 Co. v. Marsh, 699 F. Supp. 324, 326 (D.D.C. 1988); (4) agency

19 failed to provide any explanation for its decision or create any

20 administrative record at all, Sears Say, Bank v. pslic. 775
,21 F.2d 1028, 1030 (9th Cir. 1985} & Wisher v. Cnverdell. 782 F.

Supp. 703, 711-12 (D. Mass. 1992); and (5) the existence of 

substantial record gaps in official agency files or hearing 

transcripts associated with formal administrative adjudications, 

age Higgins v. Kelley, 574 F.2d 789, 793 (3d Cir. 1978), Konina

22
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FEDERAL DEFENDANTS' RESPONSE 
TO NFRC'S MOTION FOR LEAVE TO 
FILE SECOND SUPPLEMENTAL MEMO - 8

U.S. DEPARTMENT OF JUSTICE 
environment & NATURAL RESOURCES DIVISION 
GENERAL LITIGATION SECTION 
P.O. Box S63
Washington. D.C. 30044-06S3
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V. Bowen, 675 F. Supp. 452, 457-58 (N.D. Ind. 1987), Osaahae v. 

INS, 942 F.2d 1160, 1162 (7th Cir. 1991), & Highfill y, Bowpn.

832 F.2d 112, 115 (8th Cir. 1987).

Conclusion

For the foregoing reasons, and relevant portions of 

earlier of federal defendants' papers, the Court should deny 

NFRC's Motion for Leave to File Second Supplemental Memorandum in 

Opposition to Summary Judgment on Cross-Claims. Even if the 

Court should grant the motion for leave, it should deny the 

request NFRC makes in the second supplemental memorandum to 

remand the challenged strategy to the agencies.

Dated this 7th day of December, 1994.

LOIS J. SCHIFFER 
Assistant Attorney General

PETER D. COPPELMAN
Deputy Assistant Attorney General

KATRINA C. PFLAUMER

lBUR(te'S 
STEPHEN .X^DELL 
DAVID W. GEHLERT
ANDREA L. BERLOWE 
ELLEN ATHAS
U.S. Department of Justice 
Environment and Natural Resources 

Division
General Litigation Section 
P.O. Box 663
Washington, D.C. 20044-0663 
(202) 272-8056

Attorneys for Federal Defendants
FEDERAL DEFENDANTS' RESPONSE 
TO NFRC'S MOTION FOR LEAVE TO 
FILE SECOND SUPPLEMENTAL MEMO - 9

U.S. DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCES DIVISION 
GENERAL LITIGATION SECTION 
P-0. Box SS3
Waahlngcon, D.C. 20044-0663
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that on December 7, 1994, 

^he caused one non-conformed copy of the foregoing FEDERAL 

DEFENDANTS' RESPONSE TO NFRC'S MOTION FOR LEAVE TO FILE SECOND 

SUPPLEMENTAL MEMORANDUM to be served via telefacsimile machine 

without attachments, and by U.S. mail with attachments, upon the 

counsel of record hereinafter named:

TODD D. TRUE
Sierra Club Legal Defense Fund 
705 Second Avenue 
Suite 203 Hoge Building 
Seattle, WA 98104-1711 
Telephone: (206) 343-7340
Fax : (206) 343-1526

GREG COSTELLO 
Riddell, Williams,

Bullitt & Walkinshaw 
1001 Fourth Avenue Plaza, Suite 4400 
Seattle, WA 98154 
Telephone : (206) 624-3600
Fax : (206) 289-1708

MARK RUTZICK
500 Pioneer Tower .
888 S,W. Fifth Avenue 
Portland, OR 97204-2089 
Telephone; (503) 499-4572 
Fax : (503) 295-0915

MICHAEL D. AXLINE 
Western Environmental Law Center 
44 W. Broadway #200 
Eugene, OR 97401 
Telephone: (503) 485-2471
Fax : (503) 485-2457

GARY K. KAHN 
PEGGY HENNESSY 
610 S.W. Alder, Suite 910 
Portland, OR 97205 
Telephone: (503) 227-5144

(503) 227-3516 
Pax ; (503) 227-2503

J.J.LEARY, JR.
Smith & Leary
316 Occidental Ave,, S.
Suite 500
Seattle, WA 98104-2840 
Telephone: (206) 292-1770
Fax ; (206) 292-1790

JOHN S. KARPINSKI 
2612 E. 20th Street 
Vancouver, WA 98661 
Telephone: (206) 690-4500
Fax : (206) 690-6016

Ode


