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10 | UNITED STATES DISTRICT COURT _
: FOR THE DISTRICT CF OREGOM - :
11
PCRTLAND AUDUBON SOCIETY, et al., ) _
12 ) Civ. No. B7-1160-FR
; Plaintiffs, )
13 ) y
| V. ) N
1 ' ) .
| DRUCE BABRITT, in his official )
156 ! ¢anacity as Secretary, United )
States Department of Interior, )
16 )
Defendant, )
17 p ) &
| NORTHWEST FOREST RESQURCE ) PAS' OPPOSITION TO
15 if COUNCIL, et al., ) NFRC MOTION TO MODIFY
! ) INJUNCTION
12 Defendants-Intervenors. )
L )
20 b~
i INTRODUCTION
21
NFRC has moved the Court to modify its permanent injunectior.
2%
i in this case to allew 23 BLM timber sales in spotted owl habitat
23
;-to be legged. The injuaction would need to be modified beacause,
24 i
. despite the fact that the defendant has filed a new plan and EIS
25 -~
1 with the Court, it does not intend to apply that plan and EIS to
20
I thzge sales, which were rushed out in the eleventh hour prior to
27
1 2 lemporary restraining order issued by this Court. The BLM sold
Page! 1 -- DAS’ OPPOSITION TO NFRC MOTION TO MODIFY INJUNCTION
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thige particular 23 sales between the Dacember 23, 1991, Ninth

cirouit decision in Portland aAudubon Saciety v. Lujan, 952 F.2d

29%, 303-30S (9th Cir. 1991) (reversing this Court‘s dismissal of
ra%’ complaint) and the January 30, 1992, temporary restraining
eriar this Court issued prohibiting logging or other land
disturbing activities on these sales and proehibiting BLM from
proceeding.with other prospective sales in owl habitat. PAS
succeasfully sought a TRO against these sales (and subsequently
ontained preliminary and permanent injunctions agaigét the&)
bacause at the time these 23 sales were auctioned and awarded,

oLl had no environmental impact statement that adequately

acdregssed the effects of the sales on the northern spotted owl.

Sec Portland Pudubon Society V. Luian, 795 F. Supp. 1489 (D. Or.

1992), aff’d, 998 F.2d 705 (9th Cir. 1993). .

PAS opposes NFRC’'s motion to modify the injunction in this
c23e now to allow these 23 sales to procé@d because, unlike other
cnlea, the defendant does not intead to modify or alter the sales
= comply with the standards and guidelines of the government’'sg
nuw FOEIS and plan for managing late-successional and old-growth
fo-estes within the range of the northern spotted owl. Sge Record
o Decision for Amandmenté éo Forest Service and Bureau of Land
Management Planning Documents Within the Range of the Northern
szotted Owl (April 13, 1984) (herzinafter the "ROD"); Final
Saoplemental Environmental Impact Statement on Management of

K:bhitat for Late-Buccessional and Old-Growth Forest Related -

Soecies Within the Range of the Northern Spotted Owl (February
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1§ 19%4) (hereinafcer the "FSEIS") (coples of both the ROD and FSEIS

previously have been filed with the Court).

|
E
é Even setting aside the issue of whether this new plan and

LIk comply with the law, a point PAS does not in any way condéde.'

5 [ mes Seattle Audubon Society v. Fapy & Babbitt, No. €92-473WD,

Supplemental Complaint (filed May 19, 199& -- copy attached as

Exhibit A), thege 23 sales are distinct from other sales because
trtose 23 sales were rushed out and sold in an attempt to beat the
iesuance of a TRO the defendant knew thig Court was likely to

17 1:waose, and with full knowledge that plaintiffs were szeking a
TR

Now, hecause thesm sales wers sold (in vioclation of NEPA)

12 ¢ hefore they wera enjoined, the defendant intends to treat them

17 | di“ferently than "new" sales, and not modify them to make them

| ¥ Y

14 | consistent with the new plan. Rather, defendant intendg to allow

15-{ tham to go forward based on the EISs and plans which this Court

i¢ | found flatly violated N£PA. In short, these 23 sales were

17 | illegal when they were sold in January of 1992, yet the defendant
i

15 4 inrends to allow them to go forward without curing their

19 i de’ects. Y

38}

N PAS does not oppose efforts the BLM may make to modify these
2. || sules to comply with the requirements of the government’'s new
_ﬂ wabitat managemant plan -- the plan that even the government

2 . mgrees any other timber sales enjoined by this Court’s rulings
_.; will meet before they proceed.
it Nor, consistent with the position PAB has taken in the
24 | aparrle Ruduybon Scciety case in which the BLM is now a defendant,
. di2s PAS ctherwigse oppese the dissolution of the injunction in
23 1 eais case, provided BLM complies with the notice reguirements £or
’_” vinber sales in suitable owl habitat imposed by the Court in that
23 nase, gsee Saattle Pudubon Society v. Eapy & Babbitf, No. C92-

i 473WD, Order Dissolving Injunction and Setting Schedule for
27 ¢ gummary Judgment Motions at 5 (filed June 6, 1994)  (copy attached
N “{continued...)

; .
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Under these circumstances, there is simply no basis for

I.J-

::! z2llowing these sales to proceed. NFRC'Ss motion to modify the
i ‘
i . . . .
i infunction in this case to allow these 23 sales to be logged

4 % gaould be denied.

BACKGRQUND

1S

THE 23 BLM TIMBER SALES ADDRESSED IN NFRC'S MOTION WERE SOLD
IN VIOLATION OF THE LAW

On December 23, 1991, the Ninth Circuit ruled that PAS could
J amend its complaint to allege that the decision to proceed with
|

pr timber sales in spotted owl habitat violated NEPA. 852 F.2d

|

l? ﬁ == 303-305. DPrior to the Ninth Circuit’s ruling, this Court had
- ﬁzﬂnnied PAS’ request to amend its complaint and proceed with
- litigation of the merits of its NEPA claim. See Fortland Muydubon
1
o i oga~iety v Iajan, No. C37-1160-FR, Order Danying Motion to #ile
Ao
l; j nmended Cemplaint (D. Or. July 18, 1991). For its parc: while
li 3 PA3Z’ appeal was.pending, BLM had procezded with the auction and
. ; sward of a number of timber sales in suitable cwl habitat.
ji } Immediately following the Ninth Circuit'’s December 23rd
”Jﬁ riling, however, PAS ﬁoved for issuance of the Ninth Circuit
iaﬁ mandate to confer jurisdiction on this Court so PAS cculd renew
co
o l ivs longstanding request for an injunction against BLM timber
73l
:' ﬁ soles in spotted owl habitat. PAS also notified the BLM of its
f J rlan to seek an injunction against further timber salegs in owl
N

24

L/ (...continued)
25 | %5 Exhibit B), and any other requirements the Court may impose

! there. If these gales were allowed to proceed without first
haing modified to comply with the new plan, there would have baen
no point in enjoining them in the first instance.

page| 4 -- DAS’ OPPOSITION TO NFRC MOTION TO MODIFY INJUNCTION
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rabitat and BLM confirmed to PAS that no additional sales would
cocur between December 23, 1991 and Jaruary 3, 1992.

on January 23, 1992, the court of appeals issued its mandate
and PAS immediately moved for a TRO before tiais Court. The Cour:
granted PAS’ request for a restraining order on January 30, 1932.
Mewithstandirg plaintiffs’ notification to BIM that it would
seck injﬁnctive relief against additional BLM timbéf sales in

suitable owl habitat, and notwithstanding this Court’s 1989

riling that such sales violated NEPA, Portland Audubon Sogiety V.

lmian, 712 F. Supp. 1456, 1485 (D. Or. 1989), affirmed in part.

reversed_in part, 884 F.2d 1233 (sth Cir. 1989, cert. denied, 110

. Cr. 1470 {(1990), between January 3, 1992, and this Court’s’
January 30, 1992, TRO, BLM awarded contracts for logging 26
+imber sales in suitable spotted owl habyrat. §sge Fifth |
Wffidavit of William L. Bradley, Table 1 (filed February 5,
-292) .2 In order to correct BLM’'s blatsnt disregard of its
~le2ay legal duties, and to prevent ﬁhe BLM from being rewarded
for so hastily putting out sales that ware clearly illegal,? PAS
zeught a restraining order against those BLM timber sales scld
retween January 1, 1992, and the date of tha TRO, as well a3 an

crder prohibiting future additional sales. The Court granted PAS

- !

ey Of these 26 timbar sales, three involved access right-of-
ways. PAS subsequently agreed to release these sales from the
oourt’s injunction. Sege Stipulation Regarding Scope of
Injunction (filed June 2, 1992).

%/ Evidence available to PAS at the time it applied for a TRO--
‘ndicated that, in fact, the BLM had actually gstepped-up its
aFforts to sell these timber sales before PAS could present its
¢ca2ge to this Court. See Declaration of Richard A. Stahl in
Support of Motion for TRO and Praliminary Injunction at 2 & n.l
(filed January 28, 138%2).

-- PAS’ OPPOSITION TO NFRC MOTION TO MODIFY INJUNCTION
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this relief and halted all logging of the 26 timber sales sold

Lntween January 1 and January 30, 1992. See Temporary Al
Famstraining Order (filed Jan. 30, 18382).

Thereafter, these sales remained enjoined by orders of this

Court. See Portland mudubon Society v. Igmian, No. C87-1160-FR,
order Granting Preliminary Injunction (filed February 26, 1992);

’

Partland Audubon Society v, Lujan, 795 F. Supp. at 1510. The

Court also subsequently re-affirmed its 1989 ruling that BLM
timber sales in owl habitat viola:zed NEPA. 795 F. Supp. at 1500-
1521. Accordingly, there can ba no doubt that the 23 cimber

s1les addressed in NFRC’s current motion were sold in violation

~F

-
LV

the law.
TI. BIM’S SUBSEQUENT EFFORTS TO COMPLY WITH THE LAW
Following this Court’s ruling that BIM had viclateq NEPA,

and the Court’s injunction requiring compliance with this statute

¢ & hifore BLM could proceed with the 23 timber sales at issue here

cr other new sales in suitable owl habitat, and similar rulings

in Seattle Audubon Society v. Mpseley, 798 F. Supp. 1473, 1484,

and 1494 (W.D. Wash. 1992), aff’d, 998 F.2d 699 (9th Cir. 1993),

the BLM and other government agencies prcceaded to develop a new

wlan for managing late-successional and old-growth forests within

zhe range of the northern spotted owl. In February, 1594, thesa
planning efforts produced a Final Supplemental Environmentsl
Trpace Statement and thereafter, on April 13, 1994, a new racord
of Decision adopting a plan for managing late-successicnal and -
sid-growth forests on federal landa within the owl'’s range. Sag

FOEIS and ROD.

& -- PAS’ OPPOSITION TO NFRC MOTION TO MODIFY INJUNCTION
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1 E Thig new plan and FSEIS is now the subject of litigation in
2% sesttle Audubon Society v. Espy & Babbitb, No. C92-478WD,

3 E gunnlemental Complaint (filed May 19, 193%4).

4 ! II7. CURRENT STATUS OF THE 23 BLM TIMBER SALES

EE; To the best of plaintiffs’ knéwledge, the 23 timber sales

¢ | addressed by NFRC's motion have not been modified to comply with
71 tre requirsnents of the government’'s new plan for managing late-

srrcessional and old-growth forests within the range of the

rorthern spotted owl. Indeed, several of the sales are located

.__l
[}

i within late successlonal reserves astablishaé¢ uncer the
i

rLﬂ wovernment’s new plan where additional logging of owl habitat is
|
i L8 . . .

12 I owohibited. Other sales are located in riparian reserves and key
t
t

13 ' «m=-ersheds that also are protected under the governmént’s new

nlan, and sales in such areas require extensive additional

15 | planning before proceeding. The defendant is in fact proceading

LS% with such additional planning and modification witlhh respect to
17E 211 new sales, but because these 23 sales were actually sold in
.8 E 14992 (in a deliberate effort to get under the wire before this
19 f Court’s TRO), the defendant does not intend to conform them to

f
EOJ ~he new plan. The only analysis for or justification of these
21 % yrles is set forth in the BIM EISs and plans that this Court has
} ruled wera illegal. The reasons for thegkourt's injunction with
23 “ regpect to these sales, therefore, still apply.
ARGUMENT
> NFRC asks the Court to modify its injunction in this case to

2¢ | #llow 23 BLM timber sales in suitable owl Labitat to be logyed.

27 "he Court previously ruled that these pales were illegal.
}
Pagel 97 -- PAS’ OPPOSITION TO NFRC MOTION TO MODIFY INJUNCTION
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Zeovt]and Avduben _Societyv v, lujan, 795 F. Supp. 1489 (D. Or.

1992), aff'd, 998 F.2d 705 (sth Cir. 1993). NFRC offers no legal
misis for allowing these sales to proceed now when there has been
no effort to modify the sales and cure the defects which led to
zrl injunction against them.

As explained above, these sales ware zold in haste before
this Court could issue a TRO halting further BLM timber sales in_
suitable owl habitat. But for the date on which ﬁﬁése sales |
accurred, they are no different from any of the other timﬁer
sales in spotted owl habitat which this Court enjoined until the )

e . 1
government took action to comply with NEPA. While the government j@ﬂﬁ
r28 now published an FSEIS and ROD,% the government haslmaderng :
eifort to modify these 23 sales to conform to the requirements.of
125 new habitat management plan. Indeedg,so far as PA§ has been
zble to determine, ncne of the 23 sales meet the requirements
ney would have to meet in order to comply with the new ROD.

To the extent that NFRC or the governmeat may seck to drgue
chat these illegal sales can proceed even without modification to
womply with the government’s new habitat management plan baecsuse
he plan assum@é these sales will be logged, NFRC and the
qovernment are wrong. They cannot have it both ways -- the
government cannot adopt: a new plan and then continue to sell
.imber sales under an old plan that thié Court has ruled is

“1llegal. Indeed, the ROD for the government’s new plan gtates

it/ As noted above, plaintiffs have challenged the legality of
~1e new FSEIS and ROD. See Seattle Audubion Society v. Espy &
Bahhitt, No. C92-479WD, Supplemental Complaint (filed May 19,
L994) .

3 -- PAS‘’ OPPOSITION TO NFRC MOTION TO MODIFY INJUNCTION
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ernlicitly that it “does not provide final authorization for any
wiiher sale." ROD at 13. This being so, the only final
su-horization for these sales ig the decisicons made pursuant to.
oizna and EISs the Court has rejected ror violating NEPA. 795 F.
Suon. 1488,

There simply is no arguably valid authorization for these
snles in the absence of modification to comply with the |
riguiremente of the government’s new habitat management plan and
a2 new decision to proceed with the sales based on the ;
madificaticns. And, in fact, except for thease 23 sales, the.
gzvernment has or will medify all other sale enjoined by this
C:urt to comply with the new plan before they are allowed to
mwroceed. There is no lagal bagis for creating an exception for
“hase sales. .

The government erred when it atterpted to sell these 23
- mber sales in January of 1992 despite court rulings that made
it clear the sales were illegal. Thét error should nct now be
sempounded or rewarded by allowing these sales to be logged wheni
rliey still viclate the law and have not been reviewed for

zompliance with the government’s new plan for managing suiltable

owl habitat.¥

o/ To the extent NFRC asserts that thége sales are different
simply because they were sold, the point makes no difference. -
e BLM retains the right under its timber sale contracts to
suspend, modify, or terxrminate the concracts altogether in order
vo comply with the law. And the issue¢ befcre the Court is not
wnether to enjoin the sales, but rather whether to relaage the
gales from the existing injunction.

3 -- PAS’ OPPOSITION TO NFRC MOTION TO MODIFY INJUNCTTION

11,0l ALAAOLIDITOS 6L 612 20Z28) 9e Lo F6/8¢. 90



13

)
Pagel

should be denied.

*.0

i 10

CONCLUSION

NFRC’s motion to modify or clarify this Court‘s injunction

ThisZ5%/day of June, 1994. o [

Respectfully submitted,

- 4
MICHAEL AXLINE “-ﬁﬂﬁ
Attorney for Plaintiffs i

/é‘rﬂ /éfu’ R

TODD TRUE
Attorney fd¥ Plaintiffs
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US. Department of Justice

-.Environmt and Natural Resources Division

Office of the Assistant Attorney Genersl

FAX NUMBER

CONFIRMATION NUMBER (202) 514-2701
(FTS) 368-2701

FROM: Peter D. Coppelman

NO. OF PAGES: 4

(INCLUDING

COVER PAGE)

TO: mmwmmw
' Dave Gayer

TELEPHONE NO:

FAX NO:

MESSAGE: Attached is a memo from our Wildlife Section reqardinag

the need for BIM to reinitiate consultation on the

23 sales (70MMBF) that are currently at issue in

Portland Audubon Society. We need to discuss ASAP.

PLEASE NOTIFY SENDER IMMEDIATELY IF YOU HAVE ANY PROBLEMS
RECEIVING THESE PAGES.
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8-28-94 17:30 ;DEPT. OF JUSTICE
DEﬂHmﬂNEDTOBEAN%umﬂNmTRMHVE
Memorandum
MARKING INITIALS: M pare. 2{15]1g
Subject Date
Reinitiation of Consultation on June 28, 1994
70 MMBF
To From . )
Peter D. Coppelman James C. Kilbourne
Deputy Assistant Attorney Chief
General Jean E. Williams
Environment & Natural Resources Attorney )
Division Wildlife & Marine

Resources Section

As you know, we have raised the question of whether BLM
should reinitiate consultation under the ESA on the 23 FY 1991
sold awarded sales which yere enjoined in PAS. 50 CFR 402.16,
requires reinitiation whenever ”new information reveals effects
of the action that may affect listed species or critical habitat
in a manner or to an extent not previously considered.” This
issue was raised by Todd True of SCLDF also in a recent
conversation he had with the General Litigation Section on this
topic. You have asked for our assessment of the litigation risks
involved in this matter.

We believe that the most serious litigation risk in
this scenario is the possibility of having to defend against a
challenge alleging that reinitiation was necessary on the sales
without an actual agency decision containing a biological finding
regarding that issue. The question of whether reinitiation is
required -- whether FEMAT, other information developed in this
process including the owl demographic analyses, or the action of

issuing the ROD, results in effects on owls from these saleg not

must be answered by the BLM biologists, with the concurrence of
the FWS. 1In order to adequately defend against a reinitiation
claim, we believe that an exchange of memoranda between the
agencies is necessary, just as occurred regarding whether
reinitiation was required on Alternative 9 in view of the changes
from the FSEIS to the ROD and certain additional analysis. Such

whether reinitiation is required. Without this record basis, the
agency’s position will be nothing more than a legal argument,
with no agency decision due deference.

We also note that there are litigation risks associated
with what we understand to be BLM’s position, i.e., that
reinitiation is not required even if there were an exchange of
memoranda supporting this pPosition. We see two issues: 1)

IVILEGED AND CON ENTIAL
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whether the ROD’s establishment of new management guidelines for
spotted owl habitat gives rise to effects not previously
considered by changing key management assumptions on which the
earlier effects analysis was based; and 2) whether any of the
actions leading up to the ROD, including development of the FEMAT

report, constitute new information requiring reinitiatien.

BIM has provided us with the current biological
opinions for these sales -- the 1990 and 1991 consultations on
spotted owls, and the 1993 reinitiated consultation on murrelets
-- and it appears that the agency intends for us to examine these
documents and answer the above questions. However, as noted, we
believe that the answers to these questions must be addressed in
the first instance by the agency biologists, particularly with
regard to the second question.

In any event, and though made without benefit of the
agency’s analysis, these are our views on the litigation risks
that would remain should BLM and FWS exchange memoranda
concluding that reinitiation is unnecessary. The first question

is whether the decision to implement a new censavrvation strategy
results in effects not previously considered. The operative
(1990-1991) biological opinions note the absence of an adequate
conservation strateqgy and urge implementation of the Interagency
Scientific Committee’s (ISC) Conservation Strategy. The opinions
do not contemplate the effects of management under the ROD vis-a-
vis these sales. The ROD states that certain timber sales
awarded prior to September 1993 (which would include these) were
adjusted to meet certain criteria. Arquably, while these changes
may not be “new information,” they may have modified the sales
resulting in effects not previously considered which is another
trigger for reinitiation. We believe from the documents we have
that four sales were examined under these criteria, but not
modified. It may well be that any changes made did not result in
effects not previously considered, but if that is the case, it

should be explained by BLM. As a practical matter, because
Alternative 9 is generally considered as protective or more so

themselves have been substantially altered, BLM’s determination
not to reinitiate consultation o consider effects of the ROD on
these sales is probably reasonable. One argument to make (but
one which would have to be cleared by FWS and explained by the
agencies to give it any force) would be that the reinitiation
standards only apply to changes in effects that could have
negative impacts. However, such an interpretation is
inconsistent with the requirement that consultation is required
for both beneficial or potentially adverse impacts,

PRIVILEGED AND CON DENTIAL
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We are more concerned about defend?} g a decision not to
reinitiate consultation in the face of the various scientific
work leading up to the ROD. Even before the ecosysten approach
began, in December, 1992, the FWS completed the final draft owl
recovery plan, which was not available when the biological

opinions were issued (1990 and 1991). Arguably both the owl
recovery plan and the FEMAT report are merely new strategies for
owl management based on the same information (i.e., the IsSC), but
this does not account for the fact that the respective reports
contain somewhat different data and analyses.

We are most concerned about the owl demographic
analysis -- the Anderson and Burnham analyses and the McKelvey
model results -- which postdated the 1Isc’s work, and were not
considered by the FWS when it issued the 1990-91 opinions. 1It is

or to an extent” not previously considered. It seems more likely
that the information would trigger reinitiation, but that in all

likelihood any new effects on owls frem the sales in light of the
new information would not be adverse effects. Thus, there would

be no change in the ultimate biological opinion.

If BLM determines that reinitiation is required, we
note that the regulation requires ”reinitiation of formal
consultation,” which of course requires the Service to prepare a
biological opinion in accordance with the provisions of 50 CFR
402.14. We could argue that the reference to 7formal

consultation” is not intended to render inapplicable the

reinitiated consultation could involve only the exchange of
letters contemplated by that exception. However, if formal
consultation was required on the action for the original

consultation, reinitiation, even just to examine those effects of

the action revealed by the new information, is arguably required
to be formal consultation alseo.

of consultation after a decision to reinitiate, we recommend that
BIM’s biologists be asked to provide their opinion on these
issues with FWS’s concurrence or opinion as appropriate.

PRIVILEGED AND CONFIRENTIAL
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As you know, we have raised the question of whether BIM
should reinitiate consultation under the ESA on the 23 FY 1991
sold awarded sales which were enjoined in PAS. 50 CFR 402.16,
requires reinitiation whenever ”new information reveals effects
of the action that may affect listed species or critical habitat
in a manner or to an extent not previously considered.” This
issue was raised by Todd True of SCLDF also in a recent
conversation he had with the General Litigation Section on this
topic. You have asked for our assessment of the litigation risks
involved in this matter.

We believe that the most serious litigation risk in
this scenario is the possibility of having to defend against a
challenge alleging that reinitiation was necessary on the sales
without an actual agency decision containing a biological finding .
regarding that issue. The question of whether reinitiation is
required -- whether FEMAT, other information developed in this
process including the owl demographic analyses, or the action of
issuing the ROD, results in effects on owls from these sales not
previously considered -- is basically a biological question which
must be answered by the BIM biologists, with the concurrence of
the FWS. 1In order to adequately defend against a reinitiation
claim, we believe that an exchange of memoranda between the
agencies is necessary, Jjust as occurred regarding whether
reinitiation was required on Alternative 9 in view of the changes
from the FSEIS to the ROD and certain additional analysis. Such
an exchange should describe the issues considered and analyze
whether reinitiation is required. Without this record basis, the
agency’s position will be nothing more than a legal argument,
with no agency decision due deference.

We also note that there are litigation risks associated
with what we understand to be BILM’s position, i.e., that
reinitiation is not required even if there were an exchange of
memoranda supporting this position. We see two issues: 1)
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PRIVILEGED AND CONF NTIAL

whether the ROD’s establishment of new m;;;aément guidelines for
spotted owl habitat gives rise to effects not previously
considered by changing key management assumptions on which the
earlier effects analysis was based; and 2) whether any of the
actions leading up to the ROD, including development of the FEMAT
report, constitute new information requiring reinitiation.

BLM has provided us with the current biological
opinions for these sales -- the 1990 and 1991 consultations on
spotted owls, and the 1993 reinitiated consultation on murrelets
-- and it appears that the agency intends for us to examine these
documents and answer the above questions. However, as noted, we
believe that the answers to these questions must be addressed in
the first instance by the agency biologists, particularly with
regard to the second question. ?

In any event, and though made without benefit of the
agency’s analysis, these are our views on the litigation risks
that would remain should BLM and FWS exchange memoranda
concluding that reinitiation is unnecessary. The first question
is whether the decision to implement a new conservation strategy
results in effects not previously considered. The operative
(1990-1991) biological opinions note the absence of an adequate
conservation strategy and urge implementation of the Interagency
Scientific Committee’s (ISC) Conservation Strategy. The opinions
do not contemplate the effects of management under the ROD vis-a-
vis these sales. The ROD states that certain timber sales
awarded prior to September 1993 (which would include these) were
adjusted to meet certain criteria. Arguably, while these changes
may not be ”"new information,” they may have modified the sales
resulting in effects not previously considered which is another
trigger for reinitiation. We believe from the documents we have
that four sales were examined under these criteria, but not
modified. It may well be that any changes made did not result in
effects not previously considered, but if that is the case, it
should be explained by BLM. As a practical matter, because
Alternative 9 is generally considered as protective or more so
than was the strategy in effect at the time of the original
biological opinions and there is no indication the sales
themselves have been substantially altered, BLM’s determination
not to reinitiate consultation to consider effects of the ROD on
these sales is probably reasonable. One argument to make (but
one which would have to be cleared by FWS and explained by the
agencies to give it any force) would be that the reinitiation
standards only apply to changes in effects that could have
negative impacts. However, such an interpretation is
inconsistent with the requirement that consultation is required
for both beneficial or potentially adverse impacts.
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We are more concerned about defending a decision not to
reinitiate consultation in the face of the various scientific
work leading up to the ROD. Even before the ecosystem approach
began, in December, 1992, the FWS completed the final draft owl
recovery plan, which was not available when the biological
opinions were issued (1990 and 1991). Arguably both the owl
recovery plan and the FEMAT report are merely new strategies for
owl management based on the same information (i.e., the ISC), but
this does not account for the fact that the respective reports
contain somewhat different data and analyses.

We are most concerned about the owl demographic
analysis -- the Anderson and Burnham analyses and the McKelvey
model results -- which postdated the ISC’s work, and were not
considered by the FWS when it issued the 1990-91 opinions. It is
difficult to understand how this information would not be' new
information revealing effects from the sales on owls “in a manner
or to an extent” not previously considered. It seems more likely
that the information would trigger reinitiation, but that in all
likelihood any new effects on owls from the sales in light of the
new information would not be adverse effects. Thus, there would
be no change in the ultimate biological opinion.

If BLM determines that reinitiation is required, we
note that the regulation requires “reinitiation of formal
consultation,” which of course requires the Service to prepare a
bioclogical opinion in accordance with the provisions of 50 CFR
402.14. We could argque that the reference to “formal
consultation” is not intended to render inapplicable the
exception to formal consultation for actions that are not likely
to adversely affect listed species or critical habitat. Thus,
reinitiated consultation could involve only the exchange of
letters contemplated by that exception. However, if formal
consultation was required on the action for the original
consultation, reinitiation, even just to examine those effects of
the action revealed by the new information, is arguably required
to be formal consultation also.

In any event, whether in the form of an exchange of
letters detailing why reinitiation is not required or in the form
of consultation after a decision to reinitiate, we recommend that
BIM’s biologists be asked to provide their opinion on these
issues with FWS’s concurrence or opinion as appropriate.
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