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January 14, 19'31

MBMORAMDUM

to: KATIE MCGINTY
SPECIAL ASSISTANT TO THE PRESIDENT FOR ENVIRONMENTAL 

ISSUES

prom: JIM LYONS

SUBJ: PENDIMO EPA announcement res DELANEY DECISION

First of all, congratulations on your new assignment. Best 
of luck, and i hope we'll have many future opportunities to work 
together.

This may (or may not) be your first Issue under the auspices 
of your new office, but, here it is.

Issue

EPA is considering the issuance of a Federal Register Notice 
regarding those pesticides and commodities that are affected by 
the Circuit Court decision requiring them to comply with the 
Delaney Clause in the Federal Food, Drug, and Cosmetic Act 
(FFDCA).

Baokaround

Pesticide use in the U.S. is subje(.:t, primarily, to the 
requirements of two statutes ■— the Federal Insecticide, 
Fungicide, and Rodenticide Act (FIFRA) and the Federal Food,
Drug, and cosmetic Act (FFDCA).

FIFRA authorizes the registration and use of pesticides for 
food and non-food uses. It provides the requirements for 
registering pesticides and the guidelines for cancelling or 
suspending a given use when the threat of "unreasonable adverse 
effects on the environment" (which includes people) exist.

FFDCA sets the standards for establishing a food-use 
tolerance which is needed to register a pesticide for such a use. 
That is, the amount of pesticide residue that is permissible on a 
product (at the farm gate) for it to be legally used in food 
production. Without a tolerance, a pest icide may not be 
registered for a food use. Pesticides are registered by use — 
l.a., a specifio pesticide may be used only on those products for 
whloh it has a tolerance and is registered. For example, 
pesticide X may be registered for use on soybeans and tomatoes, 
but not be registered for use on string beans.
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Under FFDCA, there are two types of tolerances. A "Section 
408" tolerance is for residues on the r/iw agricultural commodity. 
A "section 409" tolerance Is for products that are processed in 
which the residue might concentrate. 'I'herefore, a product may 
have a tolerance for tomatoes — to use In salad but a 
different tolerance for processed tomatoes — to be used in "V- 
8".

Under the "Delaney Clause" of the F'FDCA, no food additives 
which cause cancer may be included in the production of a 
processed food. Pesticides which can cduse cancer, even if they 
show up at extremely low levels — low enough so as not to create 
a statistically-signlficant cancer risk to humans — are 
therefore not to be included in processed foods. Otherwise, they 
are deemed adulterated (FFDCA term) and are illegal.

The reason EPA is not complying with Delaney is that they 
have been operating under a different policy which is based on 
levels of risk associated with exposure to a given pesticide.
EPA determines, based on exposure to tho residues of a pesticide 
on the different foods that a person consumes, that if the risk 
of contracting cancer is less than 1 in a million (based on 
average eating habits and a 70 year lifetime of exposure) than 
the risks are not great enough to warrant eliminating the use. 
Zero risk (i.e., Delaney) made more sense when the ability to 
measure residues of these products was not as great as it is 
today — e»g.f parts per million. Many in the environmental 
community agree. Others believe that any unnecessary exposure to 
a carcinogen (e.g., using a pesticide) should be illegal.

This, in brief, is the basis for much controversy over 
pesticide use, which led to a federal court decision last year to 
require EPA to comply with the law — i.o., the Delaney clause.

The suit was brought by NRDC — Natural Resources Defense 
Council. It was appealed by EPA, who lost, and decided not to 
appeal to the Supreme Court.
Btatus and current Issue

NRDC and others have been pressing to have EPA issue a 
policy and the list of pesticides and commodities affected by the 
court ruling. EPA has not come forward.

In part, they have responded to concern among the chemical 
industry, commodity, and food prccessifig groups who fear that the 
publication of such a list might cause another food safety scare 
-- like ALAR. They have fought the issuance of the list on 
another front. Once out, this could trigger a renewed 
Congressional debate over food safety and give the environmental 
community the leverage to force changes in FIFRA. Put simply, if
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the environmental community were to give up Delaney, they night 
be able to get significant gains in return —e.g., Circle of

.Now, the week of the Inauguration, EPa is considering
While the environmentalists are likely to be 

pleased, the food and agriculture groups; and the pesticide 
manufacturers will go ballistic.

SVENIKG, EPA WAS UNCERTAIN IP THEY WOULD 
PUBLISH THE LIST OP PESTICIDES AND COMMODITIES THAT ARE 

KOWEVER, should THE EPA MOVE FORWARD ~ EITHER
SIMPLY PUBLISHING THEIR POLICY WITH REGARD

Tfl list — YOU WILL HEAR ABOUT IT BEFORE IT
io Xfi FRIKTv

.. . r*® ’^now if you need more information or want to discuss
tnis further.

Once again, congratulations and good luck.
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Sol Wachtler, New York State’s for­
mer chief Jiidge; was charged yester­
day With extortion and other crimes m
a Federal indictment that provided 
new details:o^^a^prosecutors called 
a 13-month csjn^ign by the judge to 
threaten a former lover;

The case of Mr. Wachtler, at the time 
of his arrest last year one of the most 
influential judges in the country and a 
potential candidate forjgovemor, has 
been watchedfas a measure of how 
such a promlnerit man would be treat­
ed by the veiy ^stem in which he was
pre-eminent ^ . v,

Mr. Wachtler was arrested in No­
vember after the authorities said he 
arranged to pick up a $20,000 extortion 
payment from his former lover, JojTA. 
Silverman, a prominent Republican 
fund-raiser in Manhattan. Since then 
his lawyers, citing his mental condi-
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E.P.A, Plans to Seek 

Loosening of a Law 

On Food Pesticides

By KEITH SCHNEIDER
Special to-me New York Times

WASHINGTON, Feb. 1 - Faced with 
a court order to ban many important 
farm chemicals, the Administrator of 
the Environmental Protection Agency 
said today that she would ask Congress 
to relax a law that prohibits trace 
amounts in food of chemicals that 
cause cancer in animals.

At issue is a provision of the Federal 
Food, Drug and Cosmetic Act, known 
as the Delaney Clause, that bans any 
additive in processed food that has 
been shown to cause cancer in humans 
or laboratory animals. Last summer, a 
Federal appellate court in San Francis­
co ordered the E.P.A. to follow the law 
and remove from the market any pesti- 
cide that caused cancer in animals and 
also appeared as residues in flour, 
juices, baked products and other pro­
cessed foods.

‘Say It Ain’t So’
Environmental and consumer 

groups, which had applauded the rul­
ing, view the Delaney Clause as the 
most protective public health statute 
ever enacted, vowed today to fight any 
Administration effort Jo overturn the 
act.“Say it ain't so,” said Albert H. 
Meyerhoff, a senior lawyer with the 
Natural Resources Defense Council, in 
a telephone interview from his office in 
San Francisco. “This is an Administra­
tion that ran a campaign based upon a

“his power, influence and resources as | 
Chief Judge” to carry out his lengthy 
campaign of kidnapping threats and 
harassment of Mrs. Silverman, her 14- 
year-old daughter, and her new com­
panion, David Samson, a partner in a 
New Jersey law firm.

According to the indictment, Mr. 
Wachtler had his staff in his Mineola, 
L.I., chambers open up a file on Mr. 
Samson, research his career and ob­
tain confidential information on file m 
state courts on his application for ad­
mission to the New York Bar.

The indictment also charges that in 
anonymous letters to Federal and state
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strong Showing by Factories
American manufacturers virtually 
roared into 1993, according to the first 
solid data on the economy’s momen­
tum so far this year. Page Dl.

M.I.T. Economists Take Over
Under President Clinton, liberal 
economists from M.I.T. are supplant­
ing conservatives from the Universi­
ty of Chicago. Page Dl.

A Refugee From Sex Bias
Canada is considering granting refu­
gee status to women who are perse­
cuted because of their sex. Page A8.

Effects of CeHular Phones
Scientists do not believe cellular 
phones harm health, but seek more 
studies. Science Times, page Cl.
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