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We have just received the attached USTR comments on
international agreements language and the CEQ decision draft.
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OFFIGE OF THE UNITED STATES
TRADE REPRESENTATIVE
EXECUTIVE OFFICE OF THE PRESIDENT®

WASHINGTON
20508
February 2%, 1993

MEMORANDUM
TO: Ronald K. Petarson

Asasistant Director four Leyislative Reference
I'ROM : Frederick L. Montgomery ﬁ%

Exwcutive Director for cy Ccordination

SUBJECT: USTR COMMENTS ON AMENDMENTS TO S. 17les(Department of
the Znvironment Bill)

The Office of thae U.S5. Trade Representative submits the
following comments regarding the proposed amendments to §. 171,
which would ekwlish the Council on Environmental Quality and
transfer ite functions tov the proposed Department of the
Cnvironment, and which would clarify the international activities
of the Department of the Environment.

Of greatest institutional concern to USTR i8 the EPA
International Activities Amendment and Section z03(¢C) of the NEPFA
anmandments (cee below). Other comments are effgred from USTR’S
perapective as part of the Executive Office of the President.

AT natdQr Activities Amandmants £Q H..3171.
Section 103(£) (L) (il) (authorizing the Secretary, "with the

concurrencea af the Secretary of State and I1n cooperation with
such Federal Agencies as way ke appropriate', to "improve the
gquality ¢f the environment through . . . the use of . . .
international agxaomunth" Wo *euommend amending to rsad

v ————

does not include the authorlty to negotiate trade agraeements.
sectien 2(¢) -- Transfer of Property and Records.

The transfer of "a)l bLooks, papers, materials. . ." from
within the Executive Offjice of the President to an Execulive
Agency may remove those materials from the purview of the
President’s Executive Privileye. We defer to the White House
Counesl and the Department of Justice on whether such would be
the casa, and whether it presents an lssue of concern.

Section 201 —- Environmental Ouality Report.

In the limited time avallakle for review we have not
conducted a datailed comparison of the various gnvironmental
reporting reguirements contained within 5. 171 and its propcsed
amendments. There may be, howaver, significant overlap between
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the forwer CEQ Annual Report function (Section 201) and the
annhual report to the Yresident on the state of the gnvironment
(Section 202) (6) (both of which would be delegated to the Offilce
of Environmental Policy by Section 205(b)), and the proposed
annual statistical report to be reguired of the Bureau of
Environmental statistics (S. 171 Saction 108(c)). Costs might be
reduced by coordinating or coumbining those functions.

gection 201(%), reguiring the Secretary to tranamit
legislative recommendations to Congress as part of an annual
Envirenmental Quality Report, should be nodified to make the
gubmission of legislative recommendations discretionary. AG was
noted in the Dratt Administration Technical correctiona package,
in refercnce to Section 117 of S. 171: "Article 11, Gection J of
the Constitution confers on the President plena®™ autherity to
submit whatever lagislative proposals he deems 'neceasary and
axpedient’ at any time that hs choosen. "

gaction 202(8) == reguiring the Seccalery Ly "provd
iptegxation of sustainable davelopment principles in the
) wlengntation of ledexal policies.!

We are unsure how a s&ingle Federal agency could "provide"
for this unilaterally, and are concerned that the Janguage
implies that the Dapartment of the Pnvironmaent would ke the only
agency sceking to integrate sustainable development principlos
into i{ts policies. In Light of the need Lo coordinate with those
agencies responsibkble for develuping and implemeMting relevant
federal policies, the language should be changed from "provide
for” to "facilitate",

secti 3 -- Raview Functiong of Secyetary.

Wwe share the concerns of other Federal agencies and offices
reqarding the ewtraordinary authority given te the Secretary in
Section 203(c), in which a singls agency is grantad the
unilateral authority to deternina whether othex ayoencice’
legislation, projects, regulations, and other majer agency
actions may go forward, and in which the only way to reverse an
adverse determination is a written appeal to th® President.
Moreover, we guestion the congtrainte placed on the President by
the short time frame and reguirement that the President’s
Gacision be in writing. The additional reguirement that the
President must submit the agency’s appsal and the President’s
written order to certain Senate and House committees ceewms like
an unmusual intrusion into executive privilege and the separation
of powers.

We neote that this legislation doee not dafine what ie an
"agency” for purposes ¢f the requirements of sections 203 and
204. Assuming for the purpcees of commenting on this legislation
that Executive Office entities would be Yagaencles" subject to
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these provisions, the result would be to give the Secretary (er,
more accurately, an office dirsctor below the Secratary, given
the mandated delegation of authority in Sectlion 20%(L)) vetro
powar over USTR and every other antity within the EOP (including
the NSC, NEC, OMB, the new Office of Envirenmental roelicy, cte.).

These concerns may counsel for giving the Office of
Environmental Policy within the White House, rather than the
Department of the Environment, the decision regarding whether a
project should go forward. If this authority is to reside within
a particular agency, it may be appreopriate to clarify the neaning
of "unsatisfactory™ or to raise the astandard. In addition, an
exclusion for EOP entities may be advisable.

A8 a technical matter, we also note thet the autherity given
the Secretary in Section 203(a) and (h) was alrendy granted to
the PPA Administrator by Section 309 of the Clewmh Alr Act.
Accordingly, a contorming amendment to the Clean Air Act would be
needed.

This amendment appears to give the Becrelary authority to
promulgate requlations binding on other Federal agencies. Tha
referencae ta "this Act" ie ambiguous in light of the fact that
this language ie proposed as an arendmznt to §. 171 {(i.s&., does
"thiec beot" refer to S. 171 or to NEPA?). DMoreover, the language
appears over)y broad, possibly implying a grant of authority to
the Secretary to promulgate regulations bindingeon other federal
agencies for a wide range of inplementing activity (e.qg.,
regulations regarding data collection by other ageéncies to
implement the Secretary’s vreport writing functiona).

It might be useful to clarify that the Secvetary would be
rasponeible only for generally applicable NEPA regulationa, while
reserving federal agencies’ existing authority to promulgate
thelir own, agency-specific, supplenental NEPA regulations.

section 20%5(b) «= Functions of the Office of Natioenald
Enviropmental Poligy.

Wg guestion the mandatory delegation of tha $ecretary’s new
authoritias to the head of the Otfice of National Envirommental
Policy, an apparently subordinate officer within thae sane
Department. This would appear to e a matter beat left to the
head nof the agency.

COMMENTS. 172
Pebruary 25, 1993
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