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BXBCDTIVB OFFICE OF TUB PRESIDENT 
Offloa Of Manag«m«nt and Budg*t 
L*gislativ« Mt^rmaom Diviaion 

Washington, DC 20503 

TO: AGENCY: 

M. Foley 

K. McGinty 

B. Damus 

S. Neuwirth 

P. MoElwee 

J. Quinn 

T. Stern 

FROM: Holly F i t t e r PHONE: (202) 395-3233 FAX: (202) 395-5691 

DATE: 2/25/93 

SUBJECT: USTR Conunents on proposed amendments to S. 171. EPA 
Cabinet Elevation Legislation. 

We have j u s t received the attached USTR comments on 
int e r n a t i o n a l agreements language and the CEQ decision d r a f t . 
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OFFICE OF THE UNITED STATES 
TRADE REPRESENTATIVE 

EXECUTIVE OFFICE OF THE PRESIDENT' 
WASHINGTON 

20506 

MEMORANDUM 
F«.brviary 25, 1993 

TO: Ronald K. PeterHOD 
A s s i s t a n t Dirfcctot fur I.HIJ J Jflt i ve Re fe i ence 

TROM: 

StJBJECT: 

ExwwuVlve Director for FsiTcy Coordination 

OSTR COMMENTS OH AMENDMENTS TO S. 
the Environment B i l l ) 

•J 7 Depart went o£ 

The o f f i c e of thw U.S. Trade Repi esantativo B\abrijte the 
f o l l o w i n g comments roqording t h * proposed nniendraents t o s, 171, 
which would «bvli.»h the Council on Environmental Quality and 
tr a n s f e r i t s functions \.w tli« proposed Department of Vhf? 
Environment, and which would c l a r i f y the i n t e r n a t i o n a l a c t t v i t i a s 
of the Department of tliw Environment. 

Of greatest i n o t 1 t u t i u n a 1 r.onr.ttrn to USTR 1« the EPA 
I n t e r n a t i o n a l A c t i v i t i e a Amendment and Section 203(0 of th© NBFA 
amendments (eee below). Other commentft are vff<{red from USTR'B 
perspective as pft r t of the Executive O f f i c * of tho President. 

EPA I n t a r n f l t i o n a l A c t i v i t i e s Amt^ndmnnts t o S..1.7.1. 

Section 103(fWOWii^ (authorizing the Secretary, "with the 
concurrcnctj of the Secietany of State and in cooperation w i t h 
wuah ("edorAl Agencies as may be appropriate", t o "improve th« 
q u a l i t y Of the environment through . . . the use of . . . 
i n t e r n a t i o n a l ayt cjfeinwMt.jii", Wo i ecommend amending to read 
" i n t a r n a t i o n a l , environmentQ 1 agrisem^nta" to c l a r i f y t h a t t h i s 
does not include the a u t h o r i t y t o neqotiate trade agroornQnts. 

S9gt^iQD..2,(g,). Transfer of Proptjrtv and Records. 

The t r a n s f e r of "a3,1 books, paper,?, materials. , ." from 
w i t h i n the Executive Oft ice of thK Preisident t o aTi Executive 
Agency m&y remove tlioso moterinls from the purview of the 
president's Executive P r i v i l t i y a . We defer to the White HOUGO 
Couneel and the Department of J»jui jcft on whether such would be 
tha cQsa, ond whether i t presents an issu« of concern. 

Sactjon 2Q1 Environmental Quality Report. 

In the l i m i t e d time av a i l f t t o l * f o r taview we have not 
conducted a d e t a i l e d comparison of the various gnvironmantal 
r e p o r t i n g requirements contained w i t h i n s, 171 and i t s proposed 
amendments. There may be, however, s i g n i f i c a n t overlap between 
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the former CEQ Annual Report function (Section 201) and the 
annual r e p o r t t o the Vreflid«nt on the s t a l e of t̂ ,& anvironment 
(Section 202) (-6) (both of which would be delegated to the O f f i c e 
of Environmftntal Policy by Section 305(b)), and the proposed 
annual s t n t l s t l o a l r e p o r t t o b* required of the Bureau °^ 
Ehvironmontal s t a t i a t i c D (.s. i 7 i section l o o ( c ) ) . Coats might be 
reduced by coo r d i n a t i n g or combininy those f u n c t i o n s . 

section 201(5), r e q u i r i n g the Secretary t o tr a n s m i t 
l e g i s l a t i v e recommendations to Congrese «« p a r t of on annual 
EnvironmontQl Quality Report, should b« n o d i f i a d t o makd t h * 
submission of l e g i s l a t i v e recommendat j ons d i s c r e t i o n a r y , Aa v?as 
noted i n the Dr a f t Administration Tachnical c o r r e c t i o n s package, 
in reference t o section 117 of s. 171; " A r t i c l e 11, Section J 
the C o n e t i t u t t o n conferp on tha President p l e n a ^ a u t h o r i t y to 
submit whatever lagi e l a t i . v e proposals he deems 'necessary and 
expedient' a t wny time t h a t he chooses." 

gftr-h^r^ri f>o?fff) - - r»qu i r i no JtJae Sgc.-.>rc-.t̂ jY "WR.xX^o 
j,ptegration of sustainable d<^velopment princ?.ples_iJLi_tM 

We are unsure how a si n g l e Federal 5>gency could "provide" 
for t h i s unil«>t<?̂ rally, and are concerned th a t fcha language 
implies t h a t tne Department of the Plnvironji.ent v/ould b© tha only 
agency seeking to .integrate Kustainabi* dr.vr.] opment p r i n c i p i o c 
i n t o i t s p o l i c i e s . Xn l i g h t of the n«ed to coordinate w i t h those 
aqenciOK responsible f o r develupiny ê nd implemefffeing relevant 
f e d e r a l p o l i c i e s , the language should be changed from "provide 
for" to " f a c i l i t a t e " . 

gg^rir;.^ ?c;:i -- Poiicy Rev-i<̂ w Fvnctiojui} ĝ gŷ t̂ Aĝ -

We share the concerns of other Federal agencies and o f f i c e s 
regarding the ey t r a o r d i i i a r y a u t h o r i t y given t o the Secretary ^n 
section 203(c), i n which a single ogtincy i c granted thd 
u n i l a t e r a l a u t h o r i t y to dcteriuiiit* whether othor agoncioC 
l e q i B ^ a t i o n , prOlects, regulationb, and other major agency 
actions may go forward, and i n which the only way t o revers* &n 
adverBG determination i s a wr.itLen app«el to '̂ ^̂ '̂ . 
Moreover, we question the c o n s t r a i n t s placed on the President by 
the short time frame and requirament that the President s 
decieion be i n w r i t i n g . The a d d i t i o n a l lequirement t h f l t the 
President must submit the agency's appw^I and the Pr«sl(5ent s 
w r i t t e n order t o c e r t a i n ,'ionate and House committees G66WC I I K G 
an uruaual i n t r u s i o n i n t o executive p r i v i l e g e and the separation 
of powers. 

W«? notO t h a t t h i a l e g i s l a t i o n doee not define what ic an 
"agency" f o r purposes or the rc-quirBments of Sections 203 and 
204 Assuming f o r tlie purposes of commenting on t h i s l e g i s l a t i o n 
t h a t Executive O f f i c e e n t i t i e s would be "agencies" subject t o 
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these provlBione, the r e s u l t v/ould be to g i v * the Secretary (o^, 
more accurately, an o f f i c e d i r a c t o r below the Secretary, given 
tha mandated delegation of a u t n o r i t y i n Section 205(b>) veto 
power over USTR snd ovory other e n t i t y w i t h i n tV» SOP ( i n c l u d i n g 
the NSC, NEC, OMS, the new Offict: oJ: Environmental Policy, e t c . ) . 

The»« concern© may counsel f o r g i v i n g the O f f i c e of 
Environmental Policy w i t h i n the White House, rather than the 
Departroent of the Environment, the decision regarding whether a 
p r o j e c t Bhould <?6 forward. I f t h i s a u t h o r i t y i s t o reside w i t h i n 
a p a r t i c u l a r agency, i t may be appropriatts t o c l a r i f y the m*aning 
of " u n s a t i s f a c t o r y " or to rai s e tns standard. I n a d d i t i o n , an 
exclusion f o r EOP e n t i t i e s may b* advisatal©. 

AB a t e c h n i c a l matter, ve also note t h a t the a u t h o r i t y givon 
the secretary i n section 203 (a) Hnd (b) wa* already grantr>d to 
the EPA Administrator by Section 309 of the Cle»P A i r Aot. 
Accordingly, a conforming amendment to the clean A i r Act would be 
needed. 

se c t i o n 2Qi Rggulft-torv Fî nok-i-Â na. Ol. S<?q:vA£Ary. 

This amendment appears to give the et-(.:/.'itary a u t h o r i t y t o 
promulgate r e g u l a t i o n s binding on other Federal agencies. The 
reference t o " t h i s Act" i s ambiguoua i n l i g h t of the f a c t t h a t 
t h i s language i s pioposed as an am.endment to S. J71 (V.6., dose 
" t h i s Act" r*f«r to S. I 7 i or to NEPA?). Mor«over, the language 
appears overly broad, possibly impiyiny fi grant of a u t h o r i t y t o 
th« Secretary t o promulgate regulations binding^on other federal 
agenciea f o r a wide range of implementing a c t i v i t y (e.g., 
r e g u l a t i o n s regarding data c o l l e c t i o n by other agencies t o 
implement t l i e Secretary's report w r i t i n g functions) . 

I t might bo useful t o c l a r i f y t h a t the Secretary would be 
roeponeibl© only f o r generally applicable NEPA r e g u l a t i o n s , while 
reserving f e d e r a l agencies' e x i s t i n g a u t h o r i t y t o promulgate 
t h e i r own, agency-specific, supplenental NEPA r e g u l a t i o n s . 

g t P t i o n 205 (b) 1-unctionB of the Offipe 0^ Na};U.ailAl 

w« question the? mandatory delegation of Dm. Secretary'* new 
flytnoritlas t o the head of the O f f i c e of National Environmental 
PoUcy, an apparently subordinate o f f i c e r w i t h i n the same 
Deportment. This would appear t o be a matter best i e f t t o the 
head of the agency. 
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