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March 27, 1993

MEMORANDUM FOR KATIE
FROM: PAM

SUBJECT: SUPERFUND MEETING WITH CONGRESSMAN SWIFT

You will be meeting with Cong. Swift (D-WA) and staff of
Swift’s subcommittee on Transportation and Hazardous Materials of
House Energy and Commerce to discuss timing of reauthorization of
Superfund. Staff members will include Dick Frandsen, Skip
Endres, Subcommittee staff director, and Anne Forristall and Len
Barson of the professional staff of the Subcommittee.

BACKGROUND:

In 1980, prompted by concern over Love Canal, NY, Congress
passed the Comprehensive Environmental Response, Compensation,
and Liability Act (CERLA). The law created a five-year, $1.6
billion "superfund" to pay for a national cleanup of hazardous
waste sites, chemical spills and other releases of environmental
contaminants.

Superfund was then reauthorized in 1986 to add $8.5 billion
to the clean up effort from 1987-1991. The reauthorization,
however, was characterized by much acrimony and a three year
delay. For example, the conference committee that met to resolve
the House and Senate passed versions had to meet for 8 months and
took the personal involvement of the Majority Leader to resolve.

Superfund requires the EPA to determine the most dangerous
waste sites in the nation and gives the agency power to force
those responsible to undertake a cleanup. To ensure prompt
actions, EPA can conduct cleanups itself using the superfund and
later sue responsible parties to recover the costs. EPA also can
put states in charge of cleanups. The law also established a
"strict liability" system that make all those connected with a
contaminated site potentially responsible for the entire cleanup
cost, without regard to fault. Courts can divide the costs among
liable parties based on fairness consideration, and the parties
can sue each other for cleanup costs. Those liable include past
and present owners and operators of contaminated property - as
well as entities that generated the waste, transported it to the
site, and disposed of it. Although superfund is generally
considered excessively litigious, remember that memo we did for
the President that noted that only about 20% of superfund costs -
- both government and private -- go to litigation; the rest goes
to clean up. However, insurance companies do spend about 80% of
their superfunds costs on litigation.



The most dangerous of the contaminated sites are put on a
national priorities list for cleanup. As of 1992 there were
1,200 sites on the list. EPA has estimated the average cost of
cleaning up an NPL site at $25 million. A 1990 EPA report
estimates that it would cost the superfund program $17.1 billion
to clean up the sites than on the NPL.

CURRENT ISSUES:

These are some of the substantive issues that
reauthorization will have to address -- in addition to of course
setting funding levels for the program for the next five years.

o Lender liability. The banking industry wants legislation
to protect lenders from liability, under federal and state laws,
for the cleanup of hazardous substances on borrowers property.
The industry says recent court interpretations of superfund law
have left banks and other lenders increasingly vulnerable to
liability for contamination they did not cause. The chemical,
0il and manufacturing industry groups oppose special relief for
the banking industry. So do enviros because they feel it would
weaken the existing liablity system by slowing rapid discovery
and clean up.

0 Municipal liability. 1In several sites across the
country, industrial companies are suing municipalities and small
businesses to force them to help pay for hazardous waste site
cleanups on grounds that they contributed garbage to the sites.
The municipalities counter that municipal solid waste in
superfund sites contributes negligibly to the clean up problems
and that the industries are just trying to find scape goats for
the problem. A bill sponsored by Sen. Lautenberg that would have
exempted municipalities from liability and blocked lawsuits by
industrial companies seeking to force payment from municipalities
for cleanups passed the Senate in the 102nd Congress but did not
pass the house. He has reintroduced the bill this year and I
have attached a summary of it.

o Voluntary cleanup. Lautenberg will be introducing soon,
along with Baucus and Chafee, a bill to speed cleanup of the
100,000 non-priority hazardous contamination sites that are not
destined for cleanup under Superfund. The bill would allow a
government "signoff" for privately funded, voluntary cleanups.
Any person who desires a government signoff on a cleanup that
they are willing to perform would be able approach the state and
enter into an agreement to perform a cleanup under government
supervision. In return, the private party would agree to pay the
oversight costs of the government. The government "stamp of
approval'" would supposedly go a long way toward assuaging the
concerns of lenders, investors and buyers of once-contaminated
property. Several states, such as New Jersey, have tried this
approach and it seems to be fairly successful in getting small
businesses and investors to look at cleanup of property.



CLINTON PLAN:

The budget document claims that we will save $109 million by
1997 by increasing private sector cleanup of sites. Currently,
the private parties pay about 69% of cleanup costs. OMB
estimated that by increasing that to about 70-71% through "more
aggresive use of Superfund’s enforcemnt mechanisms" we could save
the government money. OMB’s knowledge of how this proposal would
work is really sketchy right now, but I guess they want to
preserve Federal superfund money only for sites where there are
NO viable private parties to untake the clean up. In other
sites, the government would force PRP’s to do all the cleanup
themselves.

TIMING:

There are several dynamics at work here. Lautenberg has
control over Superfund on the Senate side; Swift on the House.
My sense is that they aren’t well coordinated on this issue -- it
may take intervention from the Administration to work through
timing of reauthorization.

For example, Swift has announced his retirement in 1994.
Staffers suspect that he will try to ram through a Superfund
program this year as a last crowning achievement. He would like
to begin hearings April 15, conclude hearings by July, and have
legislation ready by August.

However, Lautenberg very much disagrees with this schedule.
They would not like to begin hearings until early May, end in
October, and not introduce legislation until Jan of 1993 (they’d
like to coincide with State of the Union especially in light of
Clinton’s remarks about Superfund during this years state of the
union.) Lautenberg’s folks are really looking to us to help
broker a timing plan b/w the House and Senate.

Political motives also are prompting Lautenberg’s scheduling
as well. He’s up for reelection in 94 and it will be a very
tough year for him since the unpopular Democratic governor Florio
is also up for reelection and Lautenberg may feel some backlash
from that race. Because N.J. has a large proportion of Superfund
sites, Lautenberg would like to announce a comprehensive
reauthorization in the middle of his campaign for the voters in
1994. His top priorities for the reauthorization are to cut
transaction costs, speed up the cleanups, and be fairer to
municipalities.

Swift will try to persuade you to go with his schedule. 1Its
up to you how you want to respond. Lautenberg’s folks suggested
our office help establish a working group on reauthorization with
House and Senate folks, us and EPA to create a mutually agreeable
timeline. If you are interested in that idea you might bring it
up with Swift..



SUPERFUND:
HILL ACTION

Lautenberg’s staff tells me that EPA will announce the
formulation of a 12 member review board to make recommendations
on Superfund reform this year. Since an independent contractor
will be doing this review, Lautenberg thinks there is potential
for embarrassment if this board issues recommendations that the
administration might find inappropriate.

For example, if Administrator Browner says everything is on
the table, groups like the CMA will asks for major revisions of
the polluter pays principle. CMA is seeking proportionally
liability (those who can afford to pay do, regardless of
responsibility). More radical ideas are out there -- they just
aren’t getting an audience since the Clinton administration is
seen as a strong proponent of polluter pays.

Also, Lautenberg fears that if you open up liability
question, suits currently pending will come to a screeching halt
as folks wait to see if they can get out of their responsibility.
Lautenberg feels strongly enough about all of this that he may be
making personal calls to folks. Remember that this is a very
politically charged issue for him. He is up for re-election this
~year and this issue is of paramount importance to New Jersey. He
feels he must have a reauthorization that strengthens the
polluter pays principle and is wary of large overhauls of
Superfund (and is wary of the Prez.’s statements on how horrible
superfund is).

Also, TIMING! You owe Rep. Swift a call next week about how
we want to handle the timing issue. Please resolve with EPA
soon.

CURRENT ISSUES:

o Lender liability. The banking industry wants legislation
to protect lenders from liability, under federal and state laws,
for the cleanup of hazardous substances on borrowers property.

0 Municipal liability. 1In several sites across the
country, industrial companies are suing municipalities and small
businesses to force them to help pay for hazardous waste site
cleanups on grounds that they contributed garbage to the sites.
The municipalities counter that municipal solid waste in
superfund sites contributes negligibly to the clean up problems
and that the industries are just trying to find scape goats for
the problem.

0 Voluntary cleanup. Lautenberg will be introducing soon,
along with Baucus and Chafee, a bill to speed cleanup of the
100,000 non-priority hazardous contamination sites that are not
destined for cleanup under Superfund. The bill would allow a
government "signoff" for privately funded, voluntary cleanups.



Any person who desires a government signoff on a cleanup that
they are willing to perform would be able approach the state and
enter into an agreement to perform a cleanup under government
supervision. 1In return, the private party would agree to pay the
oversight costs of the government. The government "stamp of
approval" would supposedly go a long way toward assuaging the
concerns of lenders, investors and buyers of once-contaminated
property. Lautenberg’s folks are bugging me to death about
getting an Administration nod toward this. Please ask
Vandenberg about it.
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March 5, 1993

Dear Colleague:

We are writing to invite you to become an original cosponscr
of leagislation which is designed to createc jobs and boost the
economies of communities where environmental pollution has
provented the fullest use and development of property. This
legislation could benefit over 100,000 non-Superfund sites spread
acrosc every state in the country, and embodies principles that
both the business ¢ommunity and environmentalists support. We
plan to join Senateor Lautenberg in introducing this legislation,
called the "Voluntary Cleanup and Economic Redevelopment Act of
1993," in the near future.

This legislatian, similar to recently enacted state laws
that have been widely hailed by business and environmental
interests alike, is designed to promote the economic
redevelopment of properties that are currently lying fallow and
unused because of minor contamipation with toxic wastes. By
quickly removing the stigma of environmental contamination from
thcoeo propertiea, oux bill would catalyze economic redevelopment
and stimulate the economy of our communities. The result is a
true marriage of environmental and economic gouals.

Qur legislation would have two parts: an economic
redevelopment program, and a voluntary cleanup program.

First, the legislation would provide seed money to States to
establish or develop further a voluntary cleanup program. Under
the voluntary cleanup program, ownere of contaminated sites that
are not destined for cleanup under the federal "Supertund" or
other hazardous waste cleanup laws would be able to obtain
government signoff for privately funded, voluntary cleanups under
a simple administrative procedure. Any person who desircs a
government signoff on a cleanup that they are willing to perforn
can approach the state and enter into an agreement to perform a
Gleanup under government sSupervision. Ln return, the private
party will agree to pay the oversight costs of the government.
The government “stamp of agproval“ will go a long way towards
assuaging the concerns of lenders, investors, and buyers of
cuntaminated property.
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The private sector will truly drlve the scope of such a
voluntary cleanup program., Programs similar to this have already
been well received in New Jersey, Oregon, and Massachusetts. In
those states, private parties have heen able to perform speedy
cleanups under "real time" constraints that have met their
immediate business needs.

Second, our legislation would create an economic
redevelopment program. This program would provide seed money
targeted to cleanup of sites which have a demonstrable potential
for economic development. Such funding would be used by the
owner or praspective owner to clean up the property and thereby
assuage any concerns by lenders or investors to develop or

purchase contaminated property.

This legislation offers numerous benefits, It will be
responsive to the needs of small businesses and individual
landowners whose only obstacle to converting their now fallow
property to productive uses is the prompt cleanup ot
environmental contamination. Tt will be designed to minimize
federal bureaucracy and red tape. And it will ensure that
cleanups are performed responsibly and in a fully protective
manner. We believe that this approach can lead to a real synergy
between the environmental and economic goals that are so
important to our citizens.

If you are interested in becoming an original cosponsor for
this legislation, please call us or have your staff contact
Leonard Shen, at 224-6226, Cliff Rothenstein, at 224-9097, or
Claudia McMurray, at 224-5761. We lcok forward to your support.

Sincerely, E

John\H. Chafce Max Baucus
Ranking Mincrity Ne T Chairman

K

Frank R. Tautenbherg

Chairman
Subcommittee on Superfund, Subcommitter on Superfund,
Recycling, and Solid Waste Recycling, and Solid Waste
Management Managemaent
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United States Senate
Committee on Environment and Public Works
Washington, D.C. 20510-6175

MAX BAUCUS. MONTANA. CHAIRMAN

DANKEL PATRICK MOYNHAN, NEW YORK JOHN M, CHAFEE, AKODE 1SLAND
GECORGE J. MITGHELL, MANE ALAN K SIMPSON, WYOMING

FRANK R LALITENBERG, NEW JERSEY CAVE DURENBERGER, MINNESQTA
HARRY RED. NEVADA JOMN W. WARNER, VIRGINIA

BC8 GRAMAM, FLORDA ROBERT SMITH, NEW HAMPSHIRE
JOSEPH L LEBERMAN, CONNECTICUT LAUCH FAIRCLOTH. NORTH CARGLINA
HOWARD M METZENRALM, OKIO ORK KEMPTHORNE, DAHD

HARRSS WOFFORD. PENNSYLVANIA
GAPDARA BOXER, CALFORNWA

PETER L SCHER. STAFF DIRECTOR
GTEVEN J SHIMBERG, MNORITY STAFF DIRECTOR AND CHEF COUNSEL

Telecopier: (202) 224-2322 Office: (202) 224-3597
Pam MoF1wee A456=-2710
TO: FAX:
Office of Envtl Policy 456-6224
OFFICE: PHONE:
Laonard Shen 3/26
FROM: DATE: /2%

NUMBER OF PAGES + THIS COVER SHEET

MESSAGE/COMMENTS:

IEnclosed per our conversation are a short desaription of the municipal
liability bill and some materials on the voluntary cleanup/economic
development ill. We look forward to coordinating closely with the
Administration and the (louse as we proceed wilh Superfund reauthorization.
I lock forward Lo hwaring from you next week; feel free to call me

at anytime at 224-6226, Thanks.

Leonard
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Voluntary Cleanup and Bconomic Redovelopment Act of 1993

Voluntary Cleanups

* This bill would establish a federal grant program to facilitate state
voluntary cleanup programs, under which private parties may

volunteer to pay all state oversight cezts and the state weould provide a
certification stating the cleanup had been performed to the state
agency’s satisfaction.

* States would be eligible to receive grents after satisfying uniform
criteria developed by the EPA regarding the sufficiency of the state’s
program to identify eppropriate sites and properly oversee voluntary
cleanups.

* EPA would have authority to check on ihe continuing adequacy
of the State voluntary cleanup program.

* Voluntary cleanups perfcrmed under this program would be
completed to the same level of "cleanliness" as reguired
under existing Superfund, RCRA, and other applicable statre
and federal laws,

* The voluntary cleanup program would be restricted tc low
prioxity sites with minorxr lievels of contamination.

* Communities and citizens atfected by the cleanup weuld be entitled to
participate in cleanup decisions.

Economic Redevelopment

* The legislation would also establish two funding mechanisms
-= d& Separate grant procram and & revolving loan program --

to promote cleanup of contaminated sites that have demonstrable
potential for economic redevelopment.

* First, a municipality could apply for a grant to conduct
assessments on facilities that have a demonstrable potential
for stimulating economic redevelopment once cleaned up.

* Second, property owners (including municipalities, current private

party owners and prospective purchasers) could apply for a low interest
loan to be used fuz cleanup 0! environmentally contamirated property,
where a2 loan cannot be obtained otherwise, the facility cculd stimulate

economic redevelopment, and the applicant needs financial assistance to
achieve cleanup.



1986 SUPERFUND AMENDMENTS

Superfund Amendments and
Reauthorization Act of 1986
PL 99-499

Passed the Senate in final form Oct. 3, 1986. Passed the
House infinal form Oct. 8, 1986. Signed into law by President
Reagan Oct. 17, 1986.
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Spending and taxes

Overview: The revenue provisions provide $8.5 billion
for superfund over the 1987-1991 period, up from $1.6
billion during the program’s first five years. Another $500
million is provided for a new cleanup program for leaking
underground gasoline tanks.

Of the total for superfund, $2.75 billion is to come from
taxes on petroleum, $1.4 billion from taxes on feedstock
chemicals (raw materials that are the basic building blocks of
chemical products), $2.5 billion from a broad-based tax on
corporate income, $1.25 billion from general revenues, and
$600 million from interest on money in the fund and from
money recovered from companies responsible for waste
sites.

The law authorizes appropriations of $8.5 billion from
superfund. The Environmental Protection Agency’s author-
ity to spend money from the fund is controlled by annual
appropriations acts.

Petroleum tax: Domestic crude oil is taxed at an 8.2-
cent-per-barrel rate to raise $1.25 billion. Imported. petro-
leum is taxed at an 11.7-cent-per-barrel rate to raise $1.5
billion.The tax is imposed on crude oil received at a U.S.
refinery, and petroleum products imported into the United
States for consumption, use or warchousing. .

Broad-based tax: The broad-based tax is a $12-per-

$10,000 levy on a corporation’s “alternative minimum tax-
able income™ (before net operating losses and deduction for
the tax) under the new tax reform legislation. The tax, which
would be deductible for corporate income tax purposes,
would be imposed even if the corporation pays no minimum
tax for regular tax purposes because the corporation’s regular
income tax liability exceeds its minimum tax liability. The
first $2 million in taxable income would be exempt.

Feedstocks taxes: The tax on feedstock chemicals is
levied at varying rates on the sale of 42 organic and inorganic
substances by a manufacturer, producer or importer. Rates,
except for xylene, are the same as in the original superfund
law. An exemption for coal-derived feedstocks is retained.
New exemptions are added for certain substances used in
manufacturing animal feed and for domestically recycled
nickel, chromium or cobalt. Exported feedstocks are not
taxed.

A new tax is levied on 47 imported substances — for
example, nickel wire, synthetic rubber and formaldehyde —
produced abroad using feedstock chemicals taxed in the
United States. The tax is not effective until the treasury
secretary lists the substances. The secretary can modify the
list.

General revenues: The tax title authorizes appro-
priations of $250 million annually (but section 111 authorizes
$212.5 million annually) in fiscal years 1987 through 1991
from the general treasury to superfund. Availability of the
money is subject to annual appropriations acts.

Tank cleanup fund tax: A 0.1-cent-per-gallon tax on
gasoline and other motor fuels is levied to raise up to $500
million over five years for the new underground petroleum
tank cleanup fund. Liquified petroleum gas is not taxed. A
reduced rate of 0.05 cent per gallon is imposed on methanol.

Spending of fund money is subject to appropriations
acts. (See tanks section below for program provisions.)

Post-closure fund: The post-closure liability fund
and its hazardous waste tax are repealed, and the money
refunded to taxpayers with interest. The fund was to provide
money for maintenance and cleanup of any properly closed
waste disposal facility with a permit under the Resource
Conservation and Recovery Act, the federal hazardous waste
management law. :

No liability may be assumed by the federal post-closure
fund pending a study by the General Accounting Office.
GAO is to study options, such as insurance or a new or
modified program, to manage liabilities associated with
closed sites (section 201).

Cleanup standards
General standard: The degree of cleanup must ensure
protection of human health and the environment. Cleanup
actions must be cost effective.
Detalled standards: Long-term cleanups (remedial

actions) must meet standards and criteria of all other federal

EESC SUMMARY OF LAWS




environmental laws, and of state environmental or facility
siting laws, if the standards are legally applicable or relevant
and appropriate to the circumstances. EPA, however, can
waive standards in specified circumstances (see below). The
federal laws include the Clean Air Act; Solid Waste Disposal
Act; Safe Drinking Water Act; Clean Water Act; Toxic
Substances Control Act; and Marine Protection, Research
and Sanctuaries Act.

Ontwocontroversial points, the bill specifically requires
cleanups to meet recommended maximum contaminant lev-
els (RMCLs) issued under the Safe Drinking Water Act and
water quality criteria issued under the Clean Water Act,
where relevant and appropriate. EPA can set alternate con-
centration limits for groundwater cleanup at superfund sites
only if certain conditions are met.

For a state requirement to apply, the state must have
identified it to EPA in a timely manner.

Waivers: Standards can be waived if: _

« the cleanup action is only part of a total cleanup that
will attain the standard;

 compliance will result in greater risk tohealth and the
environment;

« compliance is technically impracticable;

 an equivalent standard will be reached through an-
other method; or

« compliance will not provide a balance between the
need to protect health, welfare and the environment at a site
and the availability of fund money to clean other dangerous
sites. This applies only to superfund-financed cleanups.

In the case of state standards, EPA also can waive
standards if:

= a state agrees with EPA’s decision to waive the
standard; or

» the state has not consistently applied the require-
ment. .

State laws and standards: If EPA decides not to
require acleanupatasite to meet a state standard, the state can
ask a court to require the cleanup to meet the standard. This
applies at sites where EPA requires parties responsible for
sites to conduct cleanup, and at federally owned or operated
sites. The state must show that EPA’s decision was not
supported by substantial evidence.

When EPA chooses a cleanup action involving land
disposal of superfund waste, a state requirement that could
result in a statewide prohibition of land disposal of hazardous
substances generally would notapply. The requirement would
apply nonetheless if it met several criteria — including that
it was based on hydrologic, geologic or otherrelevant consid-
erations — and the state arranged for and paid the cost of out-
of-state disposal.

State role: A state may enforce any federal or state
standard that applies.

EPA must issue regulations providing for state involve-
ment in choosing sites and cleanup actions.

Permits: No federal, state or local permit may be
required for a long- or. short-term cleanup (remedial or

_.removal action) conducted entirely on the superfund site,

where the remedial action is selected and carried out in
compliance with the standards section.

Permanent cleanup and periodic review of sites:
EPA must select cleanup actions that utilize permanent
solutions and alternative treatment technologies or resource
recovery technologies to the maximum extent practicable, If
any hazardous substances remain at a site after cleanup, EPA
must review the site every five years to ensure that human
health and the environment are being protected.

Off-site standards: Superfund waste can be trans-
ferred only to facilities in compliance with the Solid Waste
Disposal Act and other applicable federal and state require-
ments. Land disposal is permitted only at land disposal units
not leaking into the groundwater, surface water or soil.

Etfective date: New requirements do not apply to
remedial actions (long-term cleanups) for which the record of
decision (the written record of the cleanup action chosen and
alternatives considered) was signed, or the consent decree
(judicially approved cleanup settlement agreement) was
lodged, before the date of enactment. For those signed or
lodged within 30 days of enactment, EPA must certify that
the action complies to the maximum extent practicable.

Cleanup schedule

The bill sets a non-binding schedule for EPA to evaluate
whether sites are dangerous enough to warrant long-term
cleanup (remedial action) under the superfund program, and
sets a binding schedule for starting cleanup planning and
actual cleanup work.

Preliminary assessments: The bill sets a non-
binding goal for EPA to complete preliminary assessments of
all potential superfund sites (those on EPA’s computerized
list as of enactment, some 25,000 sites) by Jan. 1, 1988, and
to complete site inspections where warranted by Jan. 1, 1989,

NPL listings: Another non-binding goal calls for EPA
toevaluate the sites within four yearsof enactment to determine
which are dangerous enough to warrant being placed on the
national priorities list for superfund program cleanup. The
statement of managers says EPA"is expected to add (or
propose to add) 1,600 to 2,000 sites to the list and urges the
agency to meet that goal by 1988. '

Cleanup studles: EPA must ensure that cleanup
planning studies are commenced (by EPA, states or parties
responsible for waste sites) at no fewer than 275 sites within
three years of enactment. If EPA fails, the agency must ensure
commencementofan additional 175 studies in the fourth year
and an additional 200 in the fifth year, for atotal of 650 within
five years of enactment. '

~ Cleanups: EPA must ensure that substantial and con-
tinuous physical on-site cleanup (remedial action by EPA,
states or responsible parties) begins at no fewer than 175 sites

EESC SUMMARY OF LAWS




farms that handle any of approximately 370 extremely haz-

ardous chemicals must participate in local planning.
Facilities that handle more than threshold amounts of

dangerous chemicals must file as many as three kinds of

" reports for use by fire departments, local emergency planning

committees, state emergency response commissions, envi-
ronmental agency personnel and the public. The first two

reports are to provide information on the health hazards,

amounts and locations of chemicals handled at a facility. The
third report, required annually from manufacturing facilities,
discloses releases of extremely hazardous chemicals to air,
water and soil. (For more, see Laws section of Briefing Book.)

Problems: Many reports criticizing the superfund pro-
gram were issued in 1988 and 1989. Environmentalists and
the Office of Technology Assessment said EPA was relying
too heavily on temporary cleanup methods. The House Ap-
propriations Committee said the agency rclied too heavily on
superfund rather than responsible parties to finance cleanups,
failing to recover cleanup costs from polluters and contract-
ing in a manner that invited waste and abuse. The General
Accounting Office criticized EPA enforcement efforts and
contracting procedures and said half of superfund statutory
deadlines were not being met. OTA charged that contractors

. were doing work that should be performed by EPA.

After a 90-day review of the program, EPA Administra-
tor William K. Reilly in June 1989 announced policy shifts to
address those complaints and increase citizen involvement.

- The Washington Post reported in June 1991 that nearly
athird of the $200 million spent by superfund since 1988 for
contractor cleanups had gone to compensate the companies
for the costs of paperwork and coordination of their hundreds
of cleanup projects. In response, Reilly appointed a national
superfund director and a staff of 20 “trouble shooters” to

improve program management, and announced steps EPA

would take to limit management costs. Simultaneously, he
announced an initiative to shorten the seven- to 10-year
cleanup process by two to three years.

Current issues

Lender liability: The banking industry wants legisla-
tion to protect lenders from liability, under federal and state
laws, for the cleanup of hazardous substances on borrowers’
property. The industry says recent court interpretations of
superfund law have left banks and other lenders increasingly
vulnerable to liability for contamination they did not cause.
For example, banks risk liability either by foreclosing on

contaminated property or by participating in the management

of a business. As aresult, lenders are more reluctant to make
loans to businesses, particularly small companies.

The Federal Deposit Insurance Corp. and the Resolution
Trust Corp. also want liability protection. The FDIC, which
insures bank deposits, and the RTC, which protects deposi-
tors of failed thrift institutions, fear that courts may hold them

liable for cleanup of properties inherited from failed financi

institutions. '

Environmental groups contend that the lending industry
is falsely threatening a crisis. They say proposals to help
lenders would weaken a superfund liability system that is
intended to promote rapid discovery and cleanup of existing
sites and prevent new contamination problems. Chemical, oil
and manufacturing industry groups oppose special relief for
the banking industry.

EPA on April 24, 1992, issued a final rule to safeguard
lenders and federal financial agencies, but those facing po-
tential liability say legislation still is needed to protect them
adequately.

Municlpal liabllity: In at least 14 cases, industrial
companies are suing municipalities and small businesses to
force them to help pay for hazardous waste site cleanups on
grounds that they contributed garbage to the sites. Garbage
contains hazardous substances and can make cleanups more
expensive by adding to the volume of waste that must be
treated, the firms say.

Cities and towns say that hazardous substances gener-
ally constitute only one-half of 1 percent of municipal solid
wasle, and that trash did not create the toxic messes that must
be cleaned up. Congress never intended those who generated,
transported or disposed of garbage to be liable for cleanup of
hazardous waste dumps, they say.

102nd Congress action

The Senate July 1, 1992, passed a bill (S 2733) to
improve regulation of government-sponsored housing enter-
prises after adding amendments to limit the cleanup liability
of lenders and municipalities. A corresponding House-passed
bill contains no such provisions.

One Senate bill provision sponsored by Sen. Jake Garn
(R-Utah) would protect private lenders from liability under
federal waste laws for cleanup of environmental contamina-
tion on borrowers’ property. Liability protection under both
state and federal waste laws would be provided to federal
financial agencies.

A second provision, by Sen. Frank Lautenberg (D-N.J.),
would block lawsuits by industrial companies secking to
force municipalities and small businesses to help pay for
cleanup of hazardous waste sites based on their contributions
of solid waste or sewage sludge.

Lender liability hearings were held in 1991 by the House
Banking subcommittee on policy research. A July 1991
hearing by the Senate Environment superfund subcommittee
focused on a bill (S 1557) to prevent companies from suing
municipalities for a portion of cleanup costs based on their
handling or disposal of municipal solid waste. The House
Public Works subcommittee on investigations held superfund
hearings in late 1991 and 1992 to prepare for reauthorization
effortsin the 103rd Congress. —Jim Ketcham-Colwill (8/92)
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Background

In 1978, chemical waste dumped into the abandoned
Love Canal decades earlier by Hooker Chemical Co. was
discovered seeping into basements in Niagara Falls, N.Y.
President Carter declared a federal emergency. Two hundred
homes were boarded up and a school was closed. Studies
found high incidences of miscarriages and low birth-weight
babies among residents, and questions were raised about
birth defects, cancers and other illnesses.

The public outcry prompted enactment of the Compre-
hensive Environmental Response, Compensation and Liabil-
ity Act (PL 96-510) in December 1980. The law created a
five-year, $1.6 billion “superfund” to pay for a national
cleanup of hazardous waste sites, chemical spills and other
releases of environmental contaminants. In 1986, after find-
ing the problem much larger than anticipated, Congress
passed amendments authorizing $8.5 billion over the 1987-
1991 period. :

Congress extended superfund taxes for four years, through
the end of 1995, and the authorization of appropriations for
three years, through fiscal 1994, as part of the fiscal 1991
budget reconciliation act (PL. 101-508). The extension did
not change taxes or annual funding levels.

The superfund law requires the Environmental Protec-
tion Agency to determine the most dangerous waste sites and
gives the agency power to force those responsible to under-
take a cleanup. To ensure prompt action, EPA can conduct
cleanups itself using the superfund and later sue responsible
parties to recover the costs. EPA also can put states in charge
of cleanups.

The law also established a “strict liability” system that
makes all those connected with a contaminated site poten-
tially responsible for the entire cleanup cost, without regard
to fault. Courts can divide the costs among liable parties
based on fairness considerations, and the parties can sue each
other for cleanup costs. Those liable include past and present
owners and operators of contaminated property — as well as
entities that generated the waste, transported it to the site and
disposed of it.

EPA has received reports of approximately 36,000 sites
that could prove hazardous. The most dangerous of those are
put on the national priorities list for superfund program
cleanup. As of February 1992, there were 1,183 sites on the
NPL, and 52 sites were proposed to be added. About 100 sites
are added each year. .

The NPL sets priorities for long-term cleanups (remedial
actions) by EPA, and for EPA’s enforcement program to
‘compel private parties to conduct the cleanups. Removal
actions — emergency cleanups and other measures that
generally take no more than $2 million and 12 months to
complete — can be conducted both at listed and non-listed
sites. Cleanups at federal facilities must be financed through
federal agency budgets.

The cleanup effort will take decades. EPA has estimated
the average cost of cleaning up an NPL site at $25 million. A
December 1990 EPA report estimated that it would cost the
superfund program $17.1 billion to clean up the sites then on
the NPL. An October 1989 Office of Technology Assessment
report estimated the national cleanup effort could cost $500
billion over many decadés. OTA said that aniother 9,000 sites
could be added to the NPL during the next 10 years — 10
times the EPA figure.

EPA’s early administration of the superfund program
prompted charges of sweetheart deals between EPA and
industry, as well as political manipulation of superfund to

help Republican candidates. By late 1983, superfund head .

Rita Lavelle and EPA Administrator Anne Burford had
resigned. Lavelle was convicted of perjury.

As of March 31, 1992, an EPA progress report said,
construction work necessary to carry out cleanup plans had
been completed at 80 NPL sites, with half of -those sites
removed from the list because no further cleanup action was
needed. Planning, design work or cleanup work was under
way at more than 1,000 other sites.

Removal actions were completed at 1,916 sites, most of
them not on the NPL.

Reauthorization: The 1986 Superfund Amendments
and Reauthorization Act (PL 99-499), a statute that took three
years to craft, expanded the program more than five-fold. The
act reflects a compromise on the thorny question of who is
responsible for hazardous wastes and who should bear the tax
burden: the oil and chemical industries, or a broad spectrum
of business and the public. "

Highlights of SARA:

* The law authorized $8.5 billion for superfund over five
years, through fiscal 1991. The money pays for cleanups,
enforcement efforts and other program costs.

Of the total, $2.75 billion was to come from increased
taxes on petroleum, $1.4 billion from existing taxes on
feedstock chemicals (those used to make other chemicals),
$2.5 billion from anew broad-based tax'on corporate income,
$1.25 billion from general revenues, $300 million from
interest on money in the fund and $300 million from money
recovered from companies responsible for waste sites.

» Cleanups must meet federal and state environmental
standards that are legally applicable, but standards can be
waived in specified circumstances. Permanent waste treat-
ment is required to the maximum extent practicable.

» Other provisions established a schedule to accelerate
the national cleanup effort, procedures to encourage negoti-
ated cleanup settlements, a schedule for cleaning up federally
owned or operated sites, and research programs on treatment
technologies and hazardous substances.

» In response to the toxic gas disaster that killed more
than 3,000 people in Bhopal, India, Title III required states to
establish emergency planning districts with local committees
to devise emergency plans. Industrial plants, businesses and
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TO: Ms. Katie McGinty
Director
White House Office of Environmental Policy

FR: Arthur P. Endres (225-9304)
Staff Director
Subcommittee on Transportation and Hazardous Materials
Committee on Energy and Commarca

DA: March 15, 19913

RE: Meeting to Discuss Legislative Reauthorization nf Superfund

Chairman Swift indicated fnday he wonld he most anxious to
sit in on the proposed staff meeting requested by Dick Frandsen
in a March 11th fax to you. I hope that this does not present a
problem.

Mickey Hornbacher, Mr. Swift’s Scheduler (225-2506) will
contact you tomorrow to arrange a mutually convenient time and
location,

I advised Dick Frandsen of this development and he suggested
I follow thie procedurc.

I look Eorward to mceting you and working with you on
environmental issues this Conqress.
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TO: Me. Katie McGinty
Director, White House Office of Envirommental Policy

FROM: Dick Frandsen )\C-lb -
Committee on Energy and Commerce
U.8. House of Representatives

SUBJECT: Meeting To Discugs Legislative Reauthorization
of Superfund

Mr. Swift’s staff of the Subcommittee on Transportation and
Hazardous Materlals and I would like to discuss the timing of
Superfund reauthorization initiatives, the Subcommittee hearing
gchedule, and the Administration’s environmental reauthorization
priorities. 1In addition to me, thoege also attending the meeting
will be Skip Endres, Subcommittee staff director, Anne Forristall
and Len Baraon of the professional staff of the Subcommittee.

We would like to arrange a meeting at your office at the
earliest convenient opportunity.

We suggest the following dates: either Monday, March 15;
Tuesday, March 16; Thursday, March 18; or Mcnday, March 22, 1993,
If these dates are not convenient or you have any questions
concerning this request, pleass contact me at (202) 225-3147.
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TO: Ms. Katie McGinty
Director
White House Office of Environmental Policy

FR: Arthur P. Endres (225-9304)
Staff Director
Subcommittee on Transportation and Hazardous Materials
Committee on Energy and Commarca

DA: March 15, 1993

RE: Meeting to Discuss Legislative Reauthorization of Superfund

Chairman Swift indicateq today he wonld he most anvious to
8it in on the proposed staff meeting requested by Dick Frandsen
in A March 11th fax to You. I hope that this does not present a
problem.

Mickey Hornbacher, Mr. Swift’s Scheduler (225-2506) will
contact you tomorrow to arrange a mutually convenient time and
location,

I advised Dick Frandsen of this development and he suggested
I follow thie procedurec.

I look forward to mccting you and wérkinq with you on
environmental issues this Congress. ‘\
o

V
«Mﬂyx A@/{",WZ
W ,}{@\’W ﬁﬂt WM{
Ay ully woud 7
dists Thigg o I




v Aade S 4B L

HUNGARL THORR CONONESS
—————
JOHN D. DINGELL. MIIBAAN. CHAIRMAN

HENAY A WAKIMAN, CALFORNIA CAROS J. MOORMEAD, TALWFORNIA
PHILIP A BHARP, INDIANA THOMAS J. BULEY, JB, VIRQINIA

EOWARD 4 MARKEY, MATBACHUBETTE JACK RIELDB,
AL SWPT, WASHINGT ON MICHAEL G. OXLEY, ONIDY
CARDIGS COLLING. ILLINNE MICHAEL BILRAKS, FLORIDA
MIKE BYNAA, OX| DAN GCRAEEER, COLCRADO

. JOt BARTON,
RO WYDER, ALEY, MIMMLLAN, NORTH CAROLINS
RALPH 43, HALL, TEXAS J. DERNIE HASTERT, HLLINOIE
BILL RICHANDEON, MEW MOICO PARD LT O, MiCMITAN
JiM SLATTERY, STEARNS,
JOHN BRYAN(, |LEAS SRL PANON, HEW YORX
ot BOUCHER, VIAGINIA PAUG £ GILLMOR, OHIO
JAM COORCH, TENNESLLE SCOTY VO, Wi CONSW

QARY A, PRANKS. CONNECTICUT
JAMES C OREENWOOD, PENNDTLVANA
MICHAEL D. SRAPD, IDAHG

RICHARD CALIFONGA
PRANK PALLONE J1L, NEW JERBEY
ERAIQ A, WABHINGTON, TEXAS
LYNN RCMENK, CALFORNA
SHERROD BADWA, (iiy

ARKE KREIDLER, WABHINGTON
SLANCHE

LRl S TS S s,

®. . Bouse of Repregentatives

Committee on Energy and Commerce
Xoom 2123, Rapbucrn Mouse Stfice Wuilding
Washington, BE 20515-6115

March 11, 1993

MEKMORANDUM

MAIUSIEE MAAGOUTSMEZVINXY, PENMSTLYANA
M. LAMBEAT, AMANSAS

ALAR J. ROTH, GTARE DIRECTOR AND CHIEF COUNEEL
D&EL B ATZOBBONS, DEPVTY STAM DieCTon

TO: Ms. Katie McGinty
Director, White House Office of Environmental Policy

FROM: Dick Frandsen M\l :
Committee on Energy and Commerce
U.8. Houge of Representatives
SUBJECT: Meeting To Diascuss Legigslative Reauthorization

of Superfund

Mr. Swift’'s statf of the Subcommittee on Transportation and
Hazardous Materials and I would like to discuss the timing of
Superfund reauthorization initiatives, the Subcommittee hearing
gchedule, and the Administration’s environmental reauthorization
priorities. In addition to me, those also attending the meeting
will be 8kip Endres, Subcommittee staff director, Anne Forrietall
and Len Barson of the profeasional staff of the Subcommittee.

We would like to arrange a meeting at your office at the
earliest convenient opportunity.

We suggest the following dates: either Monday, March 15;
Tuesday, March 16; Thursday, March 18; or Monday, March 22, 1993.
If these dates are not convenient or you have any questions
concerning this request, please contact me at {202) 225-3147.
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SUPERFUND_TRANSACTION COSTS:
HOW MNCH ARE THEY, WHY ARE THEY INCORRED,
HOW CAN TEEY BE REDUCED?

How much are Superfund litigation costas--really?

* In the only independent study to date, RAND Corp. has found
that from 1985-89, the vast bulk (80%) of large companies’

expenses on Superfund went to actval cleanup, and only 20% to
litigation costs.

* Even less (16%) was epont on litigatien costs at sites where
all cleanup had been completed.

* By contrast, insurance companies spent 88% of their Superfund
expenses on litigating against policyholders and the government.

* preliminary studies indicate that medjium and small sized

companies spent about 30% on litigation costs and 70% on actual
cleanup.

* Even these figures likely overstate the ratio of litigation to
cleanup costs.

« RAND examined only the period from 1985-89. The Superfund
law was reauthorized in 1986, creating new terms and
procedures that werse naturally litlgated and settled by the
courts in the years immediately following enactment of the
law. The analysis wae done at a point where trancaction
costs were highest (since liability issues were still being
resolved) but cleanup costs had not yet yamped up.

* Therefore, if one looks across the full lifetiwme of the
Superfund program, the actual ratio of transaction to cleanup
costs is likely Lo be much lower. Indeed, RAND found transaction
costs to comprise only 16% at those sites which had progressed to
completion.

Are these costs excessive or unique to Superfund?

*  Superfund transaction costs are fully in line with -~ ox less
than -- many other fields of tort litigation. E.g.,, RAND has
found that 61% of asbestos-related expenses were spent on
litigation and only 39% on paying the claims. RAND has also
found that 50% of all expenses related to the average general
tort case is spent on litigation and the other 50% on paying tort
claims. Given the complexity of litigating a Superfund liability
case and the high stakes involved, the 16-20% spent by companies
on Superfund transacticn costs is actually remarkably low.
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Why have insurers spent so much more on transaction costs
compared to even the 1lluters v

* Three types of Superfund transacticn costs: 1) between the
government and the potcntially respongible partics, or "PRPs', 2)
among the PRPs when they dispute with each other to determine
their respective liability, and 3) between PRPs and their

insurers, when the PRPs seek coverage for their Superfund
liability.

+ Government-PRP litigation. This is the smallest category.
Only 13% of the Superfund is spent by the government on
enforcement, and for evexy dellar spent by the U.5. on
enforcement, it obtains an 8 to 1 return in PRP cleanup dollars.

*~ PRP-PRP litigation. Although significant PRP resources are
spent on disputing with other PRPs over their respective share of
1iability, RAND has shown that these costs are dwarfed by the
amount these PRPs spend on actual cleanup. Furthermore, much of
those transaction costs arise at the relatively few Superfund
sites where there are many rxesponsible parties at a single site -

- with more parties, there are more opportunities for disputes
over who owes how much.

* Insurer-PRP litigation. A large source of transaction costs is
" the litigation between insurers and policyholders who are
Superfund PRPs. The basis for insurance coverage of Superfund
liability lias in the thousands of gtandard form "Comprehensive
General Liability" (CGL) policies issued by insurers ovexr the
pact few decades. An adverse court decision on one CGL policy
could therefore provide direct precedent for many othex policies
following the samc standard form language in the same couxt
jurisdiction. Insurers have consequently "fought to the death®
over Superfund CGL policy cases. When they win, the transaction
costs are 100%; their payment for cleanup is 0%,

* Insurer-policyholder litigation is alsc high because the
insurers whu drafled the original CGL policies left numerous
ambiquities, requiring litigation over a dozen different texms
and lssues regarding the applicability of those policies to

Superfund liability. The large body of caselaw is split down the
middle over the meaning of those ambiguous terms.

* One of the most litigated ambiguities is the meaning of the
“pollution exclusion" to coverage that insurers inserted into CGL
policies in the early 1570s. To obtain permission to intxoduce
this pollution exclusion at that time, the insurers represented
to requlators that the pollution exclusion was not intended to
bar coverage of gradual pollution -~ the type of pollution at the
root of many Superfund sites. That representation has come back
to haunt the insurers, who are now facing enormous Superfund
exposure and naturally insist today that the pollution exclusicn
wag intended to bar coverage of gradual pollution.

h
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what are the benefits of the liability scheme that producges this
litigation?

» Superfund transaction costs arise in large part from the
"polluter pays" principle: the policy of making the people
responsible for pollution at a site, or their successors, liable
to clean it up.

» Holding PRPs liable saves taxpayers’ dollars: either a site is
cleaned up using the PRPs’ money, or it must be cleaned up using
taxpayers' money. Thus, the $7.4 billion of Superfund cleanup
that responsible parties are now performing saves the American
taxpayers, or others with absolutely no nexus to a Superfund
site, from having to pay for those cleanups. '

* although the PRFS may try to pass on these costs to their
customers, they suffer an appropriate competitive disadvantage
when they do sao. The tough liability scheme is forcing them to
internalize the costs of their pollution, which otherwise would
be completely externalized to the rest of society, and it creates

a powerful market force to drive irresponsible PRPs out of
business.

* Tha threat of liabilirty also encourages ponllution prevention
and waste minimization: if a company fears that its improper
disposal of waste will result in liability, it will try to
improve its manufacturing process to reduce the amount of toxic
waste that it produces, and it will handle the waste that it does
produce in a carecful manner. The result is to prevent futuxe
Bupecrfund sitees from over being created. ‘
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How_can Superfund_transaction costs be reduced?

1. Provide strong incentives for Alternative Dispute Resolution
(e.g., arbitration) for determining each party'’s fair share of
payment. This will take the issue out of the courts and speed up
the determination of each PRP’s fair share. By using ADR at an
early point in the cleanup process to resclve liability early,
there would be lesg of a need for parties to hire lawyers Jjust to
watch out for their interests over the several years typically
needed to study and clean up these large, complex sites.

2. FPExempt parties wha currently bear a disproportionate amount
of transaction costs compared to their actual liability.

a) Cut de minimis parties out of the system in return for a
sum certain tax payment. Since the fair share that these de
minimig parties would end up paying would be very small, it
makes sense to eliminate them from the schema rather than
force them to spend on lawyers an amount that could end up
heing even greater than their underlying liability.

b) Exempt/reduca the shares cf towns, small businasses,
churches, and others who sent only ordinary household trash
to landfills that became Superfund sites. Thousande of these
parties, never pursued by EPA, have been sued by larger PRPs
seeking to share Superfund costs as broadly aa possible.

c) Reduce the share of municipalities who owned ox cperxanted
landfills that became Superfund sites. These towns were
typically performing a public service, sometimes required by
state law, in running these sites and thus should not he
held to the same liabllity as commercial landfill operatoxrs.

3. A large source of transaction costs (an estimated $400+
million spent by insurers fighting policyholders and the
government) could be diverted to cleanup by a) relieving insurers
of having to indemnify theix individual Superfund policyholders,
but b) adding to the existing Superfund the amount they would
otherwise have spent on transaction costs and on indemnifying
victorious policyholders. This expanded fund (perhaps adding $1-2
billion a year from the insurance industry) could then be used to
pay for the share of parties exempted above: de minimis parties
and the towns/businesses which sent household trash to sites.

* This compromise halances the competing concerns of industry,
insurers, and envixonmentalists. Industry will reduce its
transaction costs under the ADR system and in the many cases-
where it would qualify for the de minimis or household garbage
exemption. Insurers will obtain a sum certain limit on their
currently unknown liability, and will be able to factor a fixed
levy for the Superfund into their future premiums. L
Environmentalists will have preserved the basic "polluter pays”
principle, with its pollution prevention and deterrent cffects.

i
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What about abolishing the liability scheme and turning the whole
proqram into a broadly-funded nublic works proagram?

A few of the major Superfund insurers headed by the American
International Group (AIG) have set aside $6 million to lobby for
abolition of the Superfund liability scheme and creation of a
"National Environmental Trust Pund' that would be used to clean
up all wastes sent to a superfund site prior to December 31,
1986, AIG has suggested funding the NETF through either an
inerease in the alternativa corporate minimum tax (estimated to
require at least an 80C% tax increase to provide the equivalent
of the current Supsrfund), or an increase in insurance premiums
charged to all companies.

The AIG proposal, which has zo far been opposed by other
insurers, virtually all cf industry, States, towns, and the
environmental community, suffers most strongly from the fact that
it will replace the currunt *polluter pays” principla with a
broad-based tax increase -- a politically unpopular double
whammy. But in addition, the AIG proposal falls short of all
three of its stated goals of eliminating transaction costs,
improving thc fairnces of Superfund, and speeding cleanups.

I. AIG will only gcnerate new transacticn costs, arising froms

A. Litigating which portien of waste sent by any person to a site
qualifies for the 1986 cutoff date (stinmulating extengive
discovery/litigation over who sent what waste when to a site).

B. Litlgating other terms/constitutionality of the new law.

C. Litigating two liabllity systems at the same site: the

current liability system for wastes sent after the cutoff date,
and the public works system for wastes sent beforehand.

D, Litigating at the same site a new federal liability system
inconsistent with the two dozen State "mini-Superfund” laws that
were modeled closely on the current Superfund law.

E. Deciding whether and how to refund the §7 billion spent Dy or
cormitted by thousands of parties over the history of the
Supexfund program. (Without such a refund, the AIG proposal
would send a message that rewards parties who refused to clean up
under the "old" Superfund and penalizes companies that stepped
forward and did the cleanup under the prior law.)

1. AIG will exchange the "unfairness” of the current 4oint and
ceveral liahilityvy scheme for anather wnfairness.

A. The AIG scheme daestroys the "polluter pays® principle. It
charges parties who had absclutely nc connection to a site for
the moes crecated by someone who may even have acted with gross
negligence. .
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B. AIC relies on an arbitrary cutoff date that unfairly penalizes
parties who ment wastes a day after the cutoff date, vet were
similarly or even better situated than parties who sent waste
prior to the cutoff. AIG has admitted that the cutoff date was
chosen as much to include in the public works program as many
Superfund sites as possible as for any other rationale.

C. By creating a finite cleanup fund, AIG will create competition
among sites based on cost, not just threat.

I1I. AIG will slow down, not speed up cleanups.

A. AIG argues that it will speed up cleanups by eliminating the
litigation aesociated with the existing liabhility scheme. HBut as
pointed out above, it will in fact create many new sources of
litigation and tranesaction cests. The sheexr disruption to the
program caused by an entirely new liability system will certainly
slow tha cleanup proceesz over the next fow yoare of transition.

B. ATIG also incorrcctly aesumes that the existing litigation
from enforcement actions slows down the cleanup process. EPA
atudies show that sitce where EFA has brought an enforcement
action take only 3-6 months longer to cleanup -- over the eight
to ten year timespan for cleaning up sites -- than sites where

there is no enforcement and the Superfund performs the entire
cleanup.

C. This is because EPA has rigid timeframes -- some set by
statute -- that control the speed of the cleanup process and that
are changed vnly in very rare cases because of ongoing litigation
or negotiation with responsible parties.

D. The current law produces two forms of cleanup -- those
performed by EPA using Superfund trust fund monies (about $400
million in FY 1992), and those performed by PRPs using their own
money under the compulsion of EPA enforcement actions (about §1.3
billion in FY 1992). AIG’'s proposal, by eliminating the
liability scheme, would eliminate the second, much larger source
of private-sector funded cleanups.

E. While the current law insulates the private sector-cleanups
generated by the government’s Superfund enforcement program from
the annual appropriations cycle, under AIG all cleanups each year
will be subject to yearly appropriations. The amount of cleanups
will be determined by the amount the zppropriations committees
provide out of the trust fund.

F. Total conversion from private sector to a public works
program will increase the size of the federal bureaucracy needed
to run such a program end multiply the potentlal for waste,

fraud, and abuce by poorly managed government cleanup
contractors.
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March 26, 1993

The Honorable

Bill Clinton
The wWhite House
Washington, D.C.

Dear Mr. President:

In the State of the Union and other spe
you have expressed concerns aebout Lhe Superfund

cleanup law. A&s Chairman of the Senate Subcommittee with TQ;bLA/

jurisdiction over the Superfund progrem, I lock forxwaxd to

working with the Administration as the Congress sets out %o
extend and review its authorizing statutoc. In connection with

this undertaking, I have enclosed materials on some of the issue

you have raised regarding Superfund. .
' While I would like to see less litigation, independent
etudice have shown that less than 20% of companies’ Superfund

rosources go toward legal expenses, with the vast bulk of monies

going to actual cleanup. Superiund transaction costs are fully
in line with, or less than, the cost in many other fields of tox

law. The Superfund liability scheme has created strong
incentives to minimiza production of hazardous waste and prevent
pollution through the use of innovative technologies. It also
avoids loading the lion’s share of cleanup costs on the
taxpayers, and retains responsibility for clean up with the

e

a4

v»/

polluter. W’Kl
I agree that wa should reduce Superfund transaction costs

and provide the most effective incentives to prevent pollution.
Congress shonld also reform tha law to see that less money is
spent on litigation and more resources are devoted to cleanup.
But analysis of the program indicates that its fundamental goals
and liability system -- based on "polluter pays" principles --

are sound.
’
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The Honorable Bill Clinton
March 26, 1993
Page 2

I look forwaxrd to working with Carol Browner and your
Administration in developing administrative and legislative
reforms for one of the country’s largest environmental prograns.
Of couzroc, I would very much liko to-discuss these and xelated

issues with you when the Administration moves toward formulating
its proposal for Superfund xeauthorizatioen. '

ncerely,

enclosure

c¢: Vice President Al Gore
Kathryn MeGinty
Carcl Browner
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April 12, 1993

Dear Senator Lautenberg:

Thank you for your letter and supporting materials regarding the
reauthorization of Superfund. It was good hearing from you.

I agree that we should work toward reducing Superfund transaction
costs and providing effective incentives for pollution
prevention. The Vice President and I are commited to the
"polluter pays" principle and will work to see Superfund
reauthorized in that vein. I very much appreciate your forward
thinking work on this issue.

I look forward to working with you on these matters in the
future.

Sincerely,

BC
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perense ' AND INFAASTRUCTURE
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March 26, 1993

The Honoxable
Bill Clinton
The White Houae
Washington, D.C.

Dear My. President:

In the State of the Union and vther speeches in recent weeks
you have expressed concerns about the Superfund toxic waste
cleanup law. as Chairman of the Senate Subcommittee with
jurisdfction over the Superfund program, I look forward to
working with the Administration as the Congress sets out to
extend and review its authorizing statute. In connection with
this undertaking, I have enclesed matexiales on some of the issues
you have raised regarding Supexfund.

While I would like to see less litigation, independent
studies have shown that lesa than 20% of companies’ Superfund
resourcas go toward legal expenses, with the vast bulk of monies
goi.ng to actual cleanup. Superfund transaction coste are fully

n line with, or less than, the cost in many other fields of tort
law. The Superfund liability acheme has created streng
incentives to minimize production of hazardous waste and prevent
pollution through the use of innovative technoclogies. It also
avoids loading the lion’s share of cleanup costs on the
taxga¥ers, and retains respongibility for clean up with the
polluter.

I agree that we should raduce Superfund transaction costs
and provide the most effective incentives to prevent pollution.
Congress should also reform the law to see that less monay is
spent on litigation and more resources are devoted to claanup.
But anal¥sis of the program indicates that its fundamental goals
and liabdlity system -- based on "polluter pays" principles --
are souna.
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The Honorable Bill Clinton
March 26, 1993
Page 2

I look forward to working with Carol Browner and your
Administration in developing administrative and legislative
reforms for one of the country’s largest environmental programs.
Of course, I would very much like to discuss these and related
issuas with you when the Administratien moves toward formulating
its proposal for Superfund reauthorization.

ncerel)y,

enclosure
¢c: Vice President Al Gore

Kathryn McGinty
Carol Browner



ENVIRONMENTAL PROGRAMS

REFORM SUPERFUND

Proposed Program

Superfund (or CERCLA) governs the clean-up of contaminated waste sites
and abandoned industrial facilities. It is funded by a special tax and contains elaborate
provisions for imposing clean-up liability on private parties. Reforms in the law would
include:

¢ The tax base for the Superfund Trust Fund would be
increased through higher excise taxes on chemical
feedstocks and petroleum products and/or increases in
the broad environmental surcharge on corporate
income taxes.

¢ The expanded Fund would be used for greater "mixed
funding" of clean-ups -- i.e., to cover the share of clean-up
costs attributable to unknown, defunct or bankrupt waste
generators.

¢ EPA would also be directed to develop guidelines for
allocating clean-up costs among identified parties.
These guidelines would define how such factors as the
volume and toxicity of the waste contributed to a site
should be weighted in the cost apportionment process.

¢ Efficient administrative dispute-resolution procedures
would be created for resolving allocation issues among
potentially responsible parties.

+ The scientific and engineering base for Superfund
clean-ups would be improved to encourage
development of less costly, more cost-efficient clean-up
techniques.

. EPA would be directed to revise the National
Contingency Plan (NCP) to set more realistic clean-up
goals which protect public health but reduce the scope
of the clean-up effort at contaminated sites.

¢ EPA would also be directed to streamline the NCP’s
procedures for site assessment and preparation of
remediation plans.



¢ Lenders and municipalities would be exempted from
Superfund liability.

Justification for Proposal

Disenchantment with the current Superfund clean-up and liability scheme is
nearly universal. More than $14 billion has been expended or committed to date for
clean-up efforts, yet most of the sites on the national priority list (NPL) have not been
addressed. Moreover, 33,000 potential Superfund sites have been identified, and
estimates for potential clean-up costs are as high as $500 billion. Critics of the existing
Superfund program complain that too much money is being spent on resolving allocation
and liability issues among potentially responsible parties. This problem is attributed to
the broad liability provisions of the current law and the lack of clear standards for
apportioning clean-up responsibility. Another criticism of the program is that inordinate
resources are now devoted to site assessment and to costly remedies that are needlessly
protective. It is asserted that a more flexible clean-up approach could achieve adequate
public protection at a fraction of the current cost.

As part of an overall program for Superfund reform, partial relief from
liability should be provided to lenders and municipalities, who have complained bitterly

about their involvement in the Superfund clean-up process.

Winners and Losers as a Result of Proposal

Losers would include contractors and attorneys, whose share of Superfund
dollars would be reduced. Local communities and environmental groups might be losers
if they felt that the scope of public protection from contaminated waste sites was being
limited. Companies forced to pay higher taxes to support the Superfund might consider
themselves losers, but could benefit greatly if their overall Superfund liabilities are
reduced. Winners would include the taxpayer (assuming long-term savings are achieved)
and many Potentially Responsible Parties (PRPs) at Superfund sites (assuming that
transaction costs are reduced and clean-up liabilities are apportioned more equitably).

State and Local Impact of Proposal

None.

Any Political Landmines Associated with Proposal?

While the need for Superfund reform is widely recognized, intense
differences of opinion exist on how to achieve it. Groups disappointed by the direction
of reform efforts will be unhappy.

t2



Campaign Positions that Affect the Proposal

Superfund reform is a campaign proposal.

Funding Summary

(Dollars in Billions)

Cumulative
1994 1995 1996 1997 1998 Five-ycar

Deficit
Impact

Revenue 356 35.6 356 $5.6 $5.6 328

Budget _ . _ - _

Authority

(=or-)

Outlays + $5.6 + $5.6 + 35.6 + $5.6 + 35.6 + 328

(+ or-)

Under the above proposal, the size of the Superfund would increase, as
would its tax base. EPA’s Superfund-related budget would increase as well, particularly if
the Agency must establish an administrative dispute-resolution procedure for resolving
apportionment disputes. We are assuming that total tax collections (divided between oil/
chemical companies and all corporations) will increase by 400 percent above 1991 levels
of $1.4 billion. These increased revenues would be matched by increased expenditures
for Superfund cleanups.
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ENVIRONMENTAL PROGRAMS

CREATE A SOLID WASTE REDUCTION PROGRAM

Proposed Program

The existing hazardous waste management program under RCRA would be
expanded to promote source reduction and waste minimization. New programs would
include:

¢ Required reporting for the Toxic Release Inventory (TRI)
would be expanded to cover more industries and additional
chemicals and to require greater public disclosure of source
reduction and waste minimization activities.

¢ Permitting systems under RCRA, the Clean Water Act
and the Clean Air Act would be expanded to require
the development of facility-specific programs for
developing pollution prevention plans, implementing
these plans and reporting to EPA or state agencies on
waste minimization progress. Guidelines for
developing such programs would be issued by EPA
and would include waste minimization targets for
different industries. Incentives would be provided for
exceeding EPA goals. These might include extensions
of compliance deadlines or other regulatory
requirements (as in the new Clean Air Act) or
marketable permit schemes whereby plants exceeding
EPA source reduction targets could sell permit
allowances to firms lagging behind these targets.

. RCRA provisions governing industrial recycling of
hazardous waste would be reexamined and
streamlined.

¢ Federal facilities generating waste would be subject to the
same emission reporting and source reduction requirements
as the private sector.



Justification for Proposal

Source reduction and waste minimization represent important new
environmental tools. They are based on the concept that preventing pollution at the
source is ultimately more effective and less costly than end-of-pipe controls to minimize
the release of waste into the environment. If industry can avoid creating waste, the
efficient use of raw materials will increase and waste management and disposal costs
would be reduced. In addition, end-of-pipe controls often have the effect of simply
transferring waste from one environmental medium to another. For example, the
incineration of solid or liquid waste from industrial processes creates harmful air
emissions. In the last few years, new regulatory requirements and government/private
sector initiatives have demonstrated the value of source reduction programs. An
expanded national effort in this area should increase the benefits that have already been
achieved.

Winners and Losers as a Result of Proposal

Losers would be companies or industries subjected to overly stringent
targets for source reduction and increased compliance costs. Winners would be
companies who achieve increased operating efficiencies and lower waste management
costs because of source reduction efforts.

State and Local Impact of Proposal

Could increase state regulatory burdens if implementation is a state
function. '

Any Political Landmines Associated with Proposal?

Proposals for source reduction and increased emissions reporting were a
focal point for the debate on RCRA reauthorization during the last Congress. Sharp
disagreements among affected groups prevented new legislation from being enacted.

Campaign Positions that Affect the Proposal

This is a campaign proposal.



Funding Summary

(Dollars in Billions)

Cumulative
1994 1995 1996 1997 1998 Five-ycar

Deficit
Impact

Revenue NA

Budget _ _ _ _ _ _

Authority

(= or-)

Outlays + 5.04 + $.04 + 5.04 + 3.04 + $.04 + $.16

(+or-)

budget.

Increased funds would be required to support expanded regulatory
programs of EPA and state agencies. We are assuming a $40 million increase in EPA’s
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ENVIRONMENTAL PROGRAMS

PROVIDE REVENUE-NEUTRAL TAX INCENTIVES
THAT FAVOR USE OF RECYCLED MATERIALS

Proposed Program

Increasing the national recycling rate will minimize the generation of waste
and help reduce the enormous burdens now placed on the nation’s systems for solid and
hazardous waste management. Tax incentives encouraging recycling would be one
element of a comprehensive national recycling program.

To implement a tax credit scheme, EPA could be given new authority
under the Resource Conservation and Recovery Act (RCRA) to develop recycling goals
for particular industries (plastics, glass, batteries, rubber, newsprint and metals). For
each industry, EPA would set progressive year-hy-year recycling goals. These could
involve specifying that the finished product contain certain percentages of recycled
material or that manufacturers achieve ¢ertain minimum "take back" goals for discarded
products. Companies that meet or exceed the EPA targets would receive a tax credit.
Those that fail to meet the targets would pay a surtax. By adjusting the recycling targets,
credits and surtaxes on a year-by-year basis, EPA and the IRS would attempt to assure
that net tax revenues neither increase nor decrease. A program of tradable credits would
also be introduced whereby firms that have exceeded EPA’s recycling goals could sell
unused tax credits to firms that have be’en' unable to meet these goals.

In addition to creating tax incentives, a program to encourage recycling
would have the following elements:

¢ More stringent federal guidelines for procuring
recycled materials would be established. '
|

¢ Regulations would be issued requiring local
communities to meet certain minimum standards for
source-separating their waste.

I
* New requirements for the labeling of products made
from recycled materials would be issued.

¢+ The federal government and private sector would
jointly sponsor demonstration projects to develop new
recycling technology.



Justification for Proposal

\
The recycling rate in the U.S. is low compared to other industrialized

countries, even though local governments and some industries have made great strides in
developing recycling programs. As a result, the burdens now being placed on the U.S.
system for managing solid and hazardous waste are enormous. Recycling can reduce the
amount of waste sent to landfills or incinerated, facilitate recovery of hazardous
substances, promote energy efficiency by decreasing consumption of virgin raw materials,
and ultimately lower manufacturing costs.

I

It would be possible to increase recycling by establishing national recycling

goals which would be directly enforceable by EPA or states. Such an approach, however,
would require a significant expansion of existing regulatory programs. The use of tax
incentives to encourage compliance with non-mandatory guidelines could achieve
recycling goals more efficiently and with less government intervention.

|

Winners and Losers as a Result of Proposal
|

Losers would be industries'or individual companies who cannot use
recycled products without significant investment in R&D or plant modifications. Winners
would be industries or plants that already have aggressive recycling programs. In
addition, new business opportunities may be created for entities that process recycled
products and sell raw materials back to primaw producers.

State and Local Impact of Proposal

Since local governments are extensively involved in the handling of
municipal waste and implementation of recycling programs, any new federal initiatives
could greatly affect their activities.

Any Political Landmines Associated with Proposal?
\

If recycling goals are too ar\nbitious, strong opposition would be mounted by
industry and local government.

Campaign Positions that Affect the Proposal
|

\
This is a campaign proposal.

o



Funding Summary

(Dollars in Billions)
|

| Cumulative
1994 1995 1996 1997 1998 Five-year
‘ Deficit
Impact

Revenue NA |

Budget =

Authority

(= or-)

Outlays | + $0.03 + $0.03 + $0.03 + $0.03 + $0.03 $0.15

(+or-)

Assuming tax incentives and surtaxes offset each other, the program would
be revenue-neutral. Development of implementing regulations, however, would be
resource-intensive for affected agencies. We are assuming an annual increase of $30
million in agency budgets.

L)



I
March 27, 1993

MEMORANDUM FOR KATIE

FROM: PAM ' \//
. BoL L

SUBJECT: SUPERFUND MEETING WITH CONGRESSMAN SWIFT

You will be meeting with Cong. Swift (D-WA) and staff of
Swift’s subcommittee on Transportation and Hazardous Materials of
House Energy and Commerce to discuss timing of reauthorization of
Superfund. Staff members will include Dick Frandsen, Skip
Endres, Subcommittee staff director, and Anne Forristall and Len
Barson of the professional staff of the Subcommittee.

| (o SerHet
BACKGROUND:

In 1980, prompted by concern over Love Canal, NY, Congress
passed the Comprehensive Environmental Response, Compensation,
and Liability Act (CERLA). The law created a five-year, $1.6
billion "superfund" to pay for a national cleanup of hazardous
waste sites, chemical spills and other releases of environmental
contaminants.

Superfund was then reauthorized in 1986 to add $8.5 billion
to the clean up effort from 1987-1991. The reauthorization,
however, was characterized by much acrimony and a three year
delay. For example, the conference committee that met to resolve.
the House and Senate passed versions had to meet for 8 months and
took the personal involvement of the Majority Leader to resolve.

Superfund requires the EPA to determine the most dangerous
waste sites in the nation and gives the agency power to force
those responsible to undertake a cleanup. To ensure prompt
actions, EPA can conduct cleanups itself using the superfund and
later sue respon51ble partles to recover the costs. EPA also can
put states in charge of cleanups The law also established a
"strict liability" system that make all those connected with a
contaminated site potentially responsible for the entire cleanup
cost, without regard to fault. Courts can divide the costs among
liable parties based on fairness consideration, and the parties
can sue each other for cleanup costs. Those liable include past
and present owners and operators of contaminated property - as
well as entities that generated the waste, transported it to the
site, and disposed of it. Although superfund is generally
considered excessively litigious, remember that memo we did for
the President that noted that only about 20% of superfund costs -
- both government and private -- go to litigation; the rest goes
to clean up. However, insurance companies do spend about 80% of
their superfunds costs on litigation.



The most dangerous of the contaminated sites are put on a
national priorities list for cleanup. As of 1992 there were
1,200 sites on the list. EPA has estimated the average cost of
cleaning up an NPL site at $25 million. A 1990 EPA report
estimates that it would cost the superfund program $17.1 billion
to clean up the sites than on the NPL.

CURRENT ISSUES:

These are some of the supstantive issues that
reauthorization will have to address -- in addition to of course
setting funding levels for the program for the next five years.
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o Lender liability. The banking industry wants legislation
to protect lenders from liability, under federal and state laws,
for the cleanup of hazardous substances on borrowers property.
The industry says recent court interpretations of superfund law
have left banks and other lenders increasingly vulnerable to
liability for contamination they did not cause. The chemical,
0il and manufacturing industry groups oppose special relief for
the banking industry. So do enviros because they feel it would
weaken the existing liablity 'system by slowing rapid discovery
and clean up.

o Municipal liability. 1In several sites across the
country, industrial companies are suing municipalities and small
businesses to force them to help pay for hazardous waste site
cleanups on grounds that they contributed garbage to the sites.
The municipalities counter that municipal solid waste in
superfund sites contributes negligibly to the clean up problems
and that the industries are just trying to find scape goats for
the problem. A bill sponsored by Sen. Lautenberg that would have
exempted municipalities from liability and blocked lawsuits by
industrial companies seeking to force payment from municipalities
for cleanups passed the Senate in the 102nd Congress but did not
pass the house. He has reintroduced the bill this year and I
have attached a summary of it.
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o Voluntary cleanup. Lautenberg will be introducing soon,
along with Baucus and Chafee, a bill to speed cleanup of the
100,000 non-priority hazardous contamination sites that are not
destined for cleanup under Superfund. The bill would allow a
government "signoff" for privately funded, voluntary cleanups.
Any person who desires a government signoff on a cleanup that
they are willing to perform would be able approach the state and
enter into an agreement to perform a cleanup under government
supervision. In return, the private party would agree to pay the
oversight costs of the government. The government "stamp of
approval" would supposedly go a long way toward assuaging the
concerns of lenders, investors and buyers of once-contaminated
property. Several states, such as New Jersey, have tried this
approach and it seems to be fairly successful in getting small
businesses and investors to look at cleanup of property.



CLINTON PLAN:

The budget document claims that we will save $109 million by
1997 by increasing private sector cleanup of sites. Currently,
the private parties pay about' 69% of cleanup costs. OMB
estimated that by increasing that to about 70-71% through "more
aggresive use of Superfund’s enforcemnt mechanisms" we could save
the government money. OMB’s knowledge of how this proposal would
work 1is really sketchy right now, but I guess they want to
preserve Federal superfund money only for sites where there are
NO viable private parties to untake the clean up. In other
sites, the government would force PRP’s to do all the cleanup
themselves,

TIMING: ,

There are several dynamics at work here. Lautenberg has
control over Superfund on the Senate side; Swift on the House.
My sense 1is that they aren’t well coordinated on this issue -- it
may take intervention from the Administration to work through
timing of reauthorization.
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For example, Swift has announced his retirement in 1994.
Staffers suspect that he will try to ram through a Superfund
program this year as a last crowning achievement. He would like
to begin hearings April 15, conclude hearings by July, and have
legislation ready by August.

However, Lautenberg very much disagrees with this schedule.
They would not like to begin hearings until early May, end in
October, and not introduce legislation until Jan of 1993 (they’d
like to coincide with State of the Union especially in light of
Clinton’s remarks about Superfund during this years state of the
union.) Lautenberg’s folks are really looking to us to help
broker a timing plan b/w the House and Senate.

Political motives also are prompting Lautenberg’s scheduling
as well. He’s up for reelectlon in 94 and it will be a very
tough year for him since the unpopular Democratic governor Florio
is also up for reelection and Lautenberg may feel some backlash
from that race. Because N.J. has a large proportion of Superfund
sites, Lautenberg would like 'to announce a comprehensive
reauthorization in the middle of his campaign for the voters in
1994. His top priorities for the reauthorization are to cut
transaction costs, speed up the cleanups, and be fairer to
municipalities.

Swift will try to persuade you to go with his schedule. 1Its
up to you how you want to respond. Lautenberg’s folks suggested
our office help establish a working group on reauthorization with
House and Senate folks, us and EPA to create a mutually agreeable
timeline. If you are interested in that idea you might bring it
up with Swift.



