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Weyerhaeuser 
2001 L Street N.W. 
Suite 304 
Washington, D.C. 20036 
Tel 12021 293 7222 

May 28, 1993 

David Cottingham, D i r e c t o r 
NOAA Ecology & Conservation O f f i c e 
U. S. Department of Commerce 
Room 6222 
14th & C o n s t i t u t i o n Avenue, NW 
Washington, DC 20230 

Dear Dave: 

During our meeting l a s t week we discussed the h i s t o r y of the 
p r o t e c t i v e owl c i r c l e s on p r i v a t e lands. Described below 
are the events leading t o the c u r r e n t s i t u a t i o n ; one t h a t i s 
having a serious impact on the a b i l i t y of p r i v a t e landowners 
t o harvest t h e i r lands. 

The s i t u a t i o n began w i t h the issuance by the Fish and 
W i l d l i f e Service (FWS) of "g u i d e l i n e s " t h a t r e s t r i c t 
h a r v e s t i n g operations on non-federal lands of up t o 3960 
acres i n c i r c l e s around each owl s i t e . (Tab A) 

These g u i d e l i n e s were issued, w i t h no o p p o r t u n i t y f o r p u b l i c 
comment, by the FWS J u l y , 1990. Ostensibly t o provide 
assistance t o p r i v a t e landowners i n making harvest 
decisions, these g u i d e l i n e s q u i c k l y became the basis f o r 
enforcement t h r e a t s i n the f i e l d and f o r applying pressure 
on s t a t e agencies. The i n t e n t of the Service was c l e a r : t o 
implement o v e r l y s t r i n g e n t p r o t e c t i o n f o r the spotted owl 
with o u t s u b j e c t i n g the de-facto r u l e s t o the r e q u i r e d p u b l i c 
s c r u t i n y . 

The language of the g u i d e l i n e s implied s t r o n g l y t h a t they 
were mandatory. State o f f i c i a l s were threatened w i t h l e g a l 
a c t i o n i f the s t a t e s d i d not "enforce" them through s t a t e 
f o r e s t p r a c t i c e s r e g u l a t i o n s . That t h r e a t became e x p l i c i t 
i n November, 1990 when John Kerbow, FWS Acting F i e l d 
Supervisor, sent a l e t t e r t o Arden Olson of the Washington 
State Department of Natural Resources (DNR) i n which the FWS 
threatened c r i m i n a l prosecution using the g u i d e l i n e s as the 
basis f o r enforcement. (TAB B) The message of t h i s l e t t e r 
was t h a t i f the DNR approved a harvesting permit i n s i d e 
these c i r c l e s , they would be subject t o a "possible take 
v i o l a t i o n " . 
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I n August of 1991, a group of community or g a n i z a t i o n s , 
landowners and businesses challenged the g u i d e l i n e s i n a 
Federal co u r t l a w s u i t (commonly known as Sweet Home I I ) 
based upon FWS's f a i l u r e t o f o l l o w the A d m i n i s t r a t i v e 
Procedure Act, among other t h i n g s . Subsequently, FWS 
rescinded the g u i d e l i n e s p u b l i c l y , but r e t a i n e d them f o r 
i n t e r n a l use i n e v a l u a t i n g p o t e n t i a l enforcement a c t i o n s . 
On February 21, 1992, Dale H a l l , FWS Region 1 A s s i s t a n t 
D i r e c t o r f o r Fish and W i l d l i f e Enhancement, submitted a 
d e c l a r a t i o n assuring the court t h a t the g u i d e l i n e s were 
never intended t o be bind i n g , and t h a t i n any event they 
were rescinded. (Tab C) 

The l a w s u i t was then declared moot based upon the FWS 
as s e r t i o n t h a t non-federal lands were no longer a f f e c t e d by 
the g u i d e l i n e s . Following dismissal of the l a w s u i t , 
however, FWS Region 1 o f f i c i a l s wrote t o the Seneca Sawmill 
Corporation on March 30, 1992, t h a t i t s "law enforcement 
o f f i c e " had determined t h a t a proposed Seneca road b u i l d i n g 
p r o j e c t would be a "take" of spotted owls based on the same 
standards as the rescinded g u i d e l i n e s . (Tab D) 

During testimony before the House I n t e r i o r A p propriations 
Subcommittee on A p r i l 29, 1992, FWS o f f i c i a l Dale H a l l (the 
same o f f i c i a l who t e s t i f i e d t h a t the g u i d e l i n e s no longer 
a f f e c t e d non-federal landowners) s t a t e d i n response t o a 
question about the status of the g u i d e l i n e s posed by 
Congressman Norm Dicks, " . . . t h a t a l l we withdrew was the 
appearance, because some f o l k s thought i t was a r u l e , the 
appearance of a r u l e ; t h a t we s t i l l stand behind the b i o l o g y 
t h a t b u i l t those g u i d e l i n e s and we want people t o understand 
t h a t , i f we have t o do a law enforcement i n v e s t i g a t i o n , 
those same b i o l o g i c a l parameters would be used i n e v a l u a t i n g 
the *take' case". (Tab E) 

On May 14, 1992, the D r a f t Spotted Owl Recovery Plan was 
d i s t r i b u t e d and included language i n d i c a t i n g t h a t the 
o r i g i n a l g u i d e l i n e s would be made a p a r t of t h a t plan. 
(Tab F) 

A f t e r months of discussion w i t h i n the Department of the 
I n t e r i o r , a temporary order reducing these c i r c l e s t o 500 
acres was issued on August 24, 1992. (Tab G) 
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The u n c e r t a i n t y created by these events remains. The State 
of Washington attempted t o reduce the c i r c l e s t o 500 acres, 
but t h a t a c t i o n was challenged i n c o u r t . Weyerhaeuser, i n 
order t o avoid d i f f i c u l t i e s i n e i t h e r s t a t e , i s honoring the 
l a r g e r c i r c l e s u n t i l a r e s o l u t i o n i s reached. 

This s i t u a t i o n must be resolved. I f i t i s not, m i l l i o n s of 
board f e e t of timber t h a t could help replace the reduced 
f e d e r a l sales volumes w i l l remain unavailable. 

Please note the attached l e t t e r on t h i s subject t h a t we sent 
t o Secretary B a b b i t t . 

Please l e t me know i f I can provide any a d d i t i o n a l 
i n f o r m a t i o n . 

Best r 

Frederick S. Benson, I I I 
Vice President 

Enclosure 



A Weyerhaeuser 
Corpoote HeaOQuaners 
Tacoma. Washington 98477 
lei i205l 324 ?345 

May 14, 1993 

The Honorable Bruce Babbitt 
Secretary of Interior 
1849 C Street 
Washington D.C. 

Dear Secretary Babbitt, 

As we discussed during our meeting on May 3, 1993, Weyerhaeuser Company is heavily affected by 
restrictive circles imposed to protect northem spotted owls on private lands. All or part of 370 owl 
circles fall on our lands, affecting our ability to manage 390,000 acres of our forest lands in the Douglas 
fir region of Washington and Oregon. Approximately 4 billion board feet of Weyerhaeuser timber is 
contained within these circles. 

Many other private landowners, as well as state lands, are similarly affected by owl circles. 

These circles must be eliminated from private lands as part of the overall resolution of forest related 
issues in the northwest. Continued imposition of the circles will exacerbate the overall timber supply 
problems in the region by constraining the ability of private landowners to harvest timber. 

The owl circles are neither equitable nor biologically sound. As we discussed in our meeting, the data 
from our years of research and monitoring of owls in second growth forests suggests that the circles do 
not correspond to actual owl behavior pattems and do not fit the landscape. They are differentially 
enforced across the three affected states, and bear no relationship to the conservation measures taken on 
federal lands. 

We have conunitted to proceed with the development of a comprehensive habitat management plan that 
would be a model for industrial forest lands in Oregon and Washington. Our vision is a plan that 
addresses all species, including those currently listed under the Endangered Species Act and those that 
could be listed in the future. In other words, we envision a plan that transcends the current species-by-
species approach and defines the role of industrial forest lands in an overall landscape context. The 
cornerstone of this approach will be riparian conservation and enhancement to benefit fish populations 
and other aquatic species. 

The owl circles force us to unnecessanly maintain the current species-by-species approach. Their mere 
presence hinders the development of a more thoughtful and collaborative landscape plan for our lands. 

Until there is a resolution of this issue, we will continue our historic commitment to protect spotted owls 
using our best science. 



We urge you to eliminate the owl circles as part of the resolution to the northwest forest issues. 
Doing so will immediately help the overall timber supply situation and will be an important first step in 
the development of a model habitat management plan for industrial forest lands in Oregon and 
Washington. 

Sincerely, 

Charles W. Bingham 
Executive Vice President 
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This docunenc was prepared by th« U.S. Fish and Ulldllfe Service 
In RegLon 1, Portland. Oregon. For further Information, pl«a$« 
contact the following offices: 

Kr. Uayne White, Field Supervisor 
Fish and Vildllfe Enhancement Field Station 
U.S. Fish *nd Wildlife Service 
2500 Cottage Way. Ra E-1823 
Sacramento, California 
FTS 660-4613 or 916-978.^613 

Mr. Russ Peterson, Field Supervisor 
Fish and Wildlife Enhancement Field Station 
U.S. Fish and Wildlife Service 
2600 SE 98th Ave. 
Portland, Oregon 97266 
FTS ^29-6179 or 503-231-6179 

Mr. Dave Fredrick. Field Supervisor 
Fish and Wildlife Enhanceoienc Field Station 
U.S. Fish and Wildlife Service 
Bldg. A, 2625 Parlcmonc Lane 
Olympia, Washington 98502 
FTS ulU-9Ui,0 or 206 - 7 53 - 9<̂ 0̂ 

Mr. Doug Sislchey, Coordinator 
Habitat Conservation Planning 
U.S. Fish and Wildlife Service 
1002 NE Holladay Sc. 
Portland. Oregon 97232 
FTS 429-6159 or 503-231-6159 

Mr. Barry Mulder, Coordinator 
Spotted Owl Program 
U.S. Fish and Wildlife Service 
1002 NE Holladay St. 
Portland, Oregot\ 97232 
FTS 429-6730 or 503-231-6730 
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OWL PROCEDURES MANUAL 

INTRODUCTION 

Uith a listing decision now made for the northern spotted owl and an effective 
date of July 23, 1990. many people are wondering exactly what changei may 
occur to timber harvest programs In order to adequately protect the owl. In 
this document, tha U.S. Fish and Wildlife Service (Service) describes Its 
consultation, recovery, law enforcement (taking) guidelines, and conservation 
planning processes in an attempC to lay out procedures that are consistent 
with provisions of the Endangered Species Act (ESA). applicable on the 
effective date for listing of the northern spotted owl. Vith the cooperation 
of the other Federal agencies, as well as State and private entitle*, chese 
guidelines outline the most efficient way of doing business under the ESA. at 
least for the first year after a listing, and would help meet the goals of 
other applicable laws and regulations. 

PURPOSES 

1. To provide clear examples of how ESA processes may work for the spotted 
owl. 

To provide clarification of che Service's view of the Interagency 
Scientific Comraictee's (ISC) conservation strategy. 

To put ESA spotted owl guidance In an understandable, manual-type format 
for discrlbuclon to Federal and non-Federal sectors as a working 
document. 

BACICCROUND 

o SECTION 7 OF THE ESA - - FORA\L CONSULTATION FOR FEDERAL ACTIONS 

Federal agencies that fund, authorlie, or carry out actions which "may affect" 
listed species must consult with the Service under Section 7. Federal actions 
that are nondlscretlonary or that have "no adverse effects* on listed species 
are noc subject to formal consultation. For timber harvest activities, the 
"may affect" standard applies to harvest activities within suitable owl 
habitat, as well as any harvest activities within a 1/2 olle radius of any 
known nest site or pair activity center. The Service believes that these 
actions represent a threshold standard for timber activities requiring formal 
Section 7 consultation. 
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Formal consultation always results In a biological opinion issued from the 
Service to the action agency. The opinion always makes a "likely to 
Jeopardize" or "not likely to jeopardize" finding for the action subject to 
formal consultation. The finding takes Into account the environmental 
baseline condition of the listed species, plus the direct, indirect, 
interrelated, and interdependent effects attributable to the Federal action at 
hand, together with the cumulative effect* of State and private actions 
reasonably certain to occur in the area of the Federal action. 

Biological opinions may contain suggestions for project/action modifications, 
ranging froa reasonabl* and prudent alternatives (only in a "Jeopardy 
opinion") to reasonable and prudent measures/terms and condition* (mandatory 
eleoenc* of an Incidental take stateraenc) to conservation recomnendatlon* 
(suggestions which are left to the discretion of the action agency Co 
iwplemenc) . 

Standards for the deccrminaclon of incidental take are of particular 
significance to any future biological opinions foe the northern spotted owl. 
Incidental take of listed species Is "take" (as defined by the Endangered 
Species Act) that occurs Incidentally to otherwise lawful activities. An 
obvious example of incidental cake would be unknowingly cutting a tree which 
contained an owl nesc wlch eggs or young. 

The Service believes that incidental Cake also occur* for timber harvest 
activities which raay harm or harass northern spotted owl*. In order to define 
such activities which result in che most subtle types ef Incidental Cake, the 
Service convened a group of Its biologists and developed incidental take 
guidelines which consider the biology of the owl throughout Its range. Such 
guidelines are described later in this docuaenc. 

0 SECTIONS 9 AND 10 OF THE ESA -- TAKE FOR NON-FEDERAL ACTIONS 

Take of endangered or threacened species Is prohibited under Section 9 of the 
Endangered Species Act. The 1982 Aniendmenca to the ESA gave che Service a 
procedure to authorize the incidental take of listed epecies by non-Federal 
parties in much the same way a Section 7 consultaclon (Incidental Take 
Statement) can authorise Incidental take for Federal actions. Private parties 
whose otherwise lawful actions will result in incidental take of a listed 
specie* can apply for a permit authorizing auch take by submitting * permit 
application and a Habitat Conservation Plan (HCP) to the Service. 

Conservation Planning i» a term thaC generally refers to the Section 
10(a)(1)(B) permit process. This manual wi l l go through the general 
procedures necessary for a prlvace party Co submit a properly prepared permit 
applicadon for processing. 



o SECTION 4 OF THE ESA -- RECOVERY STRATEGY 

The Service will ultimately have an approved recovery plan for every listed 
species, as set forth in Section U of the ESA. Right now. there are approved 
recovery plans for less than one-half of a l l listed species. Recovery plans 
sec forth goals which, once achieved, can result In delisting the subject 
specles . 

An approved recovery plan it not necessary to carry out formal consultaclon 
under Secdon 7, to consider permit applications under Section 10, nor to 
enforce the prohibitions of "take" under Section 9. Nevertheless, recovery 
plans are useful planning tool* and may help guide and coordinate a l l 
conservation gained through Section 7 and Section 10, and focus such 
conservation actions on recovery and delisting. This manual will focu* on the 
existing knowledge available, especially the ISC report, and make suggestions 
as to how che agencies can utilize such Information as a potential recovery 
strategy. 

DISCUSSION AND EXAMPLES 

0 FORMAL CONSULTATION UNDER SECTION 7 

It is the responsibility of the acclon agency (e.g.. Foresc Service and Bureau 
of Land Management) to determine which actions "may affecc" chreacened or 
endangered species, and Co initiate consultation with che Service. As noted 
above, "may affect" situations for the owl are defined as those acclvicies 
that involve harvest or relaced activities wlchln spotted owl habitat, and/or 
harvest activities which may pose disturbances to nesting pair* within 1/2 
mile of any known nest site or pair accivlcy center, regardless of the 
suitability of the habitat. 

Suitable habitat selected by norchern spotted owls was described in the (ISC) 
conservation strategy as typically exhibiting " . . . moderate to high canopy 
closure; a multllayered, multlspeclea canopy dominated by large overscory 
trees; a high Incidence of large trees with large cavities, broken tops, and 
other Indications of decadence; numerous large snags; heavy accuaulacions of 
logs and other woody debris on the forest floor; and considerable open apace 
wlchln and beneath the canopy. These attribute* are usually found in old 
growth, but they are sometimes found In younger forests, especially cho*e chat 
contain remnant large trees or patches of large tree* froo earlier stands. In 
younger forests chac support breeding owls, the nest and major roost sites are 
usually found where large trees froa the earlier, older scand* remain." I t is 
Important to note chat the age of forests i s not a* important a factor in 
determining habitat suitablllcy as are vegacatlonal and structural components. 
Areas where consideration of spotted owl habitat may be especially Important 
In consultation are: 1) habitat that Is currently occupied by owls, 2) 
Habitat Conservation Areas as defined in che ISC conservation stracegy, and 3) 
area* of special concern as defined in che Service's 1989 ScaCus Review 
Supplement. 
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Once the action agency has made the "may affect" determination, a written 
requesc should be made to the Service for formal consultaclon. This request 
should be accompanied by an assessment of tha action and Its Impacts, and 
contain che following general categories of Information (a more detailed 
outline for a biological assessment is provided In Appendix 1): 

1. a description of the action to be considered; 
2. a description of the specific area that may be affecced by che 

action; 
3. a description of any listed species or c r i t i c a l habitat chat may be 

affecced by the action; 
4. a description of che manner In which the acclon may affecc any 

Usced species or c r i t i c a l hablcac and an analysis of any 
cunulaclve effects; 

5. relevant reports, Including any environmental impact statement or 
environmencal assessmenc; and 

6. any other relevanc available information on che action, the 
affected listed species, or c r i t i c a l habltac. 

AfCer review of this Information, the Service then prepares a biological 
opinion which Includes: 

1. an analysis of the direct and Indirect effects, as well as the 
effects of Interrelated and interdependent acCivities, and 
cuniulacive effects of reasonably certain State or private 
activities In the acclon area; 

2. a biological opinion on whether the acclon is "likely to 
Jeopardize" or "noc likely co Jeopardize" Che condnued exlscence 
of the species (reasonable and prudent alternatives w i l l generally 
be provided I f the opinion Indicates that the proposed action Is 
likely to Jeopardize che continued «xiscence of the specie*); 

3. an Incidental cake scacemenC which will identify the ancicipaced 
level of Incidental take that will occur, and provide reasonable 
and prjdenc measures and terms and condldons for •Inlmlzlng 
incidental take; and 

4. conservation recomtiendaclons chac, if implemented, would minimize 
Impacts and promote the conservaclon of the species. 

Reasonable and prudenc measures and Cerms and condition* Co minimize 
Incidental take are aandacory. as are reasonable and prudent alternatives In i 
Jeopardy opinion, and should be carried out by the action agency. 
Implementation of conservation recommend*cIons, although strongly encouraged 
by the Service, Is at the discretion of Che acclon agency. A general outline 
for biological opinions 1* shown In Appendix 2. 

The Foresc Service and Bureau of Land Management (BLM) are considering 
dividing their sales into 3 categories for purposes of formal consultation: 

1. a l l sold sales sold prior to FY-89; 
2. planned and sold sale* for rY-89 and 90 (Section 318 sales, and 

sales previously In conference); and 
3. FY-91 planned sales. 



Each Federal acclon "package" will result in a separate biological opinion 
issued by the Service to the ForesC Service and the BLM (assuming both action 
agencies ut i l i ze similar consultation "packaging"). The Service Is committed 
to Issuing biological opinions on categories 1 and 2 within 30 days of receipt 
of the additional Information necessary to complete the admlnlscraclve record 
(and 43 close as possible CO any effective date of a l i s t i n g ) . 

In each biological opinion tha Service would provide conservation 
recom/nendaclons and an Incidental Take SCaCemanc (where appropriate) based on 
the Interagency Cooperation Reguladons found at 50 CFR Part 402. To display 
possible results from such opinions, and assuming tha occurrence of Incidental 
take, we have prepared a l i s t of examples of reasonable and prudent measures 
that would minimize or avoid Incidental cake, and l i s ted conservaclon 
recommendaclons chaC are applicable to Incidental Cake (see Table I ) , We have 
further divided the U s e Inco Cwo parts. Measure* and recommendaClen* Chac 
are (1) based upon che ISC Conservaclon StraCegy or (2) based upon current 
(iianagemenc plans. Departure from these "example" reasonable and prudent 
measures and conservation recommendations may ba advised, i f through 
coordination wlch che Service. Ic Is dcCermlned chac sound biological data and 
reasoning Indicate chac che species would benefit froa such a deparcura. 

Appendices 3A and 3B provide examples of possible conservaclon 
recommendaclons. applicable under Secdon 7(a)(1). chat may further promote 
che conservation of che species. Similarly, che f i r s t l i s t (Appendix 3A) Is 
based upon che ISC Conservation Strategy, while che second (Appendix 3B) is 
based upon current management direction. These recommendadons are not 
mandatory and are intended to provide an opportunity for the agency to further 
the conservation of che owl. 

Comparisons between timber harvest actions "with ISC Strategy" and "without" 
were made aC che requesc of the DeparCment of the Inter ior . AC the Clme of 
this writing, there are no other conservation strategies developed and 
presented for similar comparisons. I f appropriate, future versions of chis 
manual may analyze the l ike ly conservation action* that would be called for 
under Section 7 i f other, yet unknown, strategies were considered. 

In che meanclrae, che ISC Conservaclon Strategy represents the aost current 
management advice, developed Chrough a mulclagency working group chat irK:luded 
che mosc knowledgeable owl expercs. The strategy provides « long-tera 
approach to owl management, consisting ef major elements, that in conblnation 
comprise an Incegraced approach co conservation of the species. Deviations 
from the strategy In the short-tera Increase risk to i t s long-tera success. 
Thus, che strategy provides a conservation goal against which a l l future 
actions w i l l need to be measured. Since the strategy acknowledge* che loss of 
hablcat in conservation areas only chrough the 1990 sale prograa, i t aay be 
necessary Co prepare a new or updated conservation strategy i f the ISC's 
recoramendadens are noc Implemenced In ful l prior Co contracdng 1991 sales. 



Table 1, ExAnples of Reasonable and Prudenc Measures Under Conservation in Incidental Take 
SCaceoients for Federal Actions as Well as Applicable Conservatior Reconunendations 

Reasonable aod Prudent Measures and Conservation Recommendations Relaced to Incidental T^ke 

LlnitacLona on 
R«*sonable and 
Prudenc Measures and 
Conservation 
Recommendations 

Basis: Current Agency 
Hanageraent Plan Scenario 

Basis: Agency Implemencacion of 
Interagency Scientific 
Committee Report 

Sold Sales (pre'89 
•nd FY-89/90 sold 
sales including 
Bal*s under Section 
318) 

Sales are under 
contract, expense ie 
high to Modify 
contract. 

Reasonable and Prudent 
Measures: lapleaienc 
restrictions during che nesting 
season to protect pairs of 
spotted owls arnl their progeny. 

Conservation Recowsiendatiors: 
Protect pairs of spotted owls 
by adjusting unit boundaries, 
providing buffers, and use of 
forest practices which provide 
spotted owl habitat components. 

Reasonable and Prudent Measures: 
Iinpleaenc restrictions during 
the nesting season to protect 
pairs of spotted owls and their 
progeny. 

Conservation Reconmendatlona: 
Protact pairs of spotted owls by 
adjusting unit bourwlarles, 
providing buffers, and use of 
foresc practices which provide 
spotted owl habitat cooiponents. 



(continued) 

Sales Type 

Li n l t a c l o n s on 
Reasonable and 
Prudent Measures and 
ConservatIon Basis: Current Agency 

Man*«;ement Plan Scenario 

Basis: Agency Inplemencaclon of 
Inceragency S c i e n t i f i c 
Committee Report 

1990 Planned but 
Unsold S a l e s , 
including Sales 
proposed under 
Section 318 

LlniCed cine 
a v a i l a b l e Co make 
adjustaiencs during 
Che planning process 
and coordinate the 
changes before 
f i s c a l year 1990 
contracting 
dcadlInes. 
Additional expanses 
•ay be necessary to 
aiake changes . 

Reasonable and Prudent 
Measures; Maintain adequace 
habitat within close proximity 
of pair s i t e s and wlchln their 
hone ranges u n t i l a Long-tern 
conservation stracegy Ls 
adopted. (See page 9, section 
on Incidental Take Guidelines 
under Sections 7 and 10.) 

Reasonable and Prudenc Measures: 
Procecc pairs of spotted owls 
wlchln HCAs by providing « 1/2 
mile buffer around che pairs 
a c t i v i t y canter. Outside HCAs 
protect 80 acres surrounding 
pair a c t i v i t y centers (as 
spe c i f i e d in the ISC Strategy). 

Implenent seasonal r e s c r l c c i o n s 
during the nesting season to 
protect pairs of spotted owls 
and the i r progeny. 

Conservation Recommendations: 
Adopt the Interagency 
S c i e n t i f i c Connictec 
Conservation Strategy, and 
ell n i n a t e or relocate tiraber 
harvest a c t i v i t i e s to areas 
outside proposed HCAs, 

Conservation Recomtnendatlons: 
E l l n l n a t c or relocate clnber 
harvest to areas outside HCAs. 



(continued) 

Sales Type 

Limitations on 
Reasonable and 
Prudent Measures and 
Conservat ion 
Recofwtendatlons 

Basis: Current Agency 
Management Plan Scenario 

Basis; Agency Implementation 
of Interagency Scientific 
Connitttee Report 

1991 and Future 
Sales 

No known limitations Reasonable and Prudent 
Measures: Maintain adequate 
habitat within close proximity 
of pair sites and wichin their 
hone ranges until a long-tern 
conservation strategy is 
adopted. (See page 9. section 
on Incidental Take Guidelines 
under Sections 7 and 10.) 

Reasonable and Prudent Measure^: 
Inplemenc restrictions during 
the nesting season co protect 
pairs of spotted owls and cheLr 
progeny chac are locaced outside 
HCAs. 

Conservation Reco<nmendations: 
Adopt the Interagency 
Scientific ConuiLttee 
Conservation Strategy, and 
elinlnate or relocate clnber 
harvest actlvlcLes to areas 
outside HCAs. 

Conservation Reconnendatlons: 
Protect pairs of spotted owLs by 
adjusting unit boundaries, 
providing buffers, and use of 
forest practices which provide 
spotted owl hablcac components. 



Ic Is noc possible to deCermlne an exacc point at which the continued 
existence of a species would be at Jeopardy without fully analyzing proposed 
acdons In relation to che environroencal baseline. Therefore, Che Service 
w i l l analyze each Federal action submitted for formal consultation In Curn and 
w i l l make che "likely Jeopardy/noc likely jeopardy" finding on a case-by-case 
basIs. 

o INCIDENTAL TAXE GUIDELINES UNDER SECTIONS 7 AND 10 

The taking of any listed species i s generally prohibited under Secdon 9 of 
the ESA and implementing regulations. There are, however, a number of 
exceptions to the taking prohibition. 

The 1982 Amendments CO the ESA gave Che Service procedures co authorize the 
"incldencal take" of listed wildlife specie*. These procedure* are contained 
In Sections 7 and 10 of the ESA. "Incidental Cake" In this concext I * take 
which Is "incidental to, and not the purpose of, carrying out ocherwlse lawful 
acdvlcles" (See 16 USC 1539 and S^c. 10(a)(1)(B) of che ESA). 

The Service offers tha following general guidance to address "Incldencal" cake 
of northern spotted owls that may occur Incidentally to dmber harvest or 
related activities. The Service gives nodce chat any Incidental take of 
northern spotted owls ChaC results froa accivides carried out In a manner 
Inconsistent with the guidelines (and not authorized under the provision* of 
Secdon 7 or Section 10 of the Act), will be subject to InvestIgadon by Che 
Service pursuant to Section 9 of the Act. 

Ic Is Importanc co note chat Che Service fully Intends to consider a l l 
requests for Incidental take authorization* under Secdon 7 (Federal) or 
Secdon 10 (State and private) of Che Acc, as appropriate. These Interim 
guidelines are Intended to present, to che besc of our ability, guidance for 
addressing the need for Incidental take authorization; and therefore to 
provide guidance for reducing potential conflicts with Section 9 of the Act. 

An obvious incidental cake slcuadon would exlsc i f an ocherwlse lawful timber 
harvest acClvlcy would result In the direct loss of any individual (adult or 
young), or an acclve nest (with young or eggs). I t Is more d i f f i c u l t to 
deCermlne when Incidental Cake of owls mlghc occur as a result of altering 
hablcac surrounding a nesc slce or acclvlty center of a pair of spotted owls. 

Even more difficult Is assessing when owlg may be harmed or harassed by 
cucdng wlchln chelr hone range. In chese less obvious sicuatlons, the 
Service recommend* that the project proponent Initiate a dialogue with the 
Service ce discuss che pocendal risk of incldencal take. In the absence of 
such a dialogue, the Service offers the following stepwise approach which we 
believe Is a reasonable procedure to reduce che risk chat Incidental take will 
occur. If the person engaged In timber harvest enclcy can demonstrate that 
these guidelines were followed, the Service does noc intend to seek 
prosecution in che unlikely event chat incidental take occur* in spite of 
implementing the guidelines. 



( The focus of our Incidental tak* guidelines Is on northern spotted owl*, 
including chelr eggs and young. We therefore recommend che following stepwise 
approach to avoid or reduc^ the risk of Incldencal Cake: 

1. Conduce spocced owl surveys during che breeding season and prior co 
any har/esC accivicy according Co the ForesC Service protocols 
addressed In the Interagency Scientif ic Committee report. The 
Service may suggest other owl survey techniques in the near future 
Such surveys should be a standard practice for planning timber 
harvest acdv lc l e s . 

2. Avoid any harvesC actlvUy which resulcs In less chan 70 acres of 
the best available suitable owl hablcat encompassing che nesc site 
and/or acdv i ty center of a pair of spotted owls. 

.3. Avoid any harvest activity which results In less than 500 acre* of 
suitable habitat within a 0.7-mlle radius (1000 acres) of a neat 
site and/or activity center. The 500 acres may include che 70 
acres In No. 2 above and should be a* contiguous as possible. 

> 4. Avoid any harvesc acclvlcy which results in less chan a 40 percent 
coverage by suitable owl hablcac within a c i r c l e wlch a radius 
centered on a nesC slce and/or cenCer of act iv i ty and a* pr*«crlbed 
by physiographic province (see Table 2). The 40 percent may 
Include che acreage required in No. 2 and No. 3 above. 

The Service recognizes chac there is variaclon among Individuals. Specific 
Inforroaclon on home range size, habicac use. nest s i t e , or the center of 
act ivi ty of well-studied owls in similar habitat in the same portion ef the 
range could be used to jusc l fy an exception to these guideline* and continue 
to avoid Incidental take. In addition, habitat use Information on which the 
above recommendation* are based (see ISC 1990, USDI 1990) may change as a 
result of more recent studies, snd the Service w i l l continue to update i ts 
database to ensure chat che most recent information is Included. 

To sumnarlze che procedures for pursuing Incidental take authorization for 
non-Federal a c d v l c l e s , i f incldencal Cake is idancifled as a concem on ScaCe 
or prlvace lands. Individual landowners should consider development of a 
hablcac conservaclon plan. The Secdon 10 (a)(1)(B) permit application can be 
submitted separately by individual applicants or through che appropriate ScaCe 
agency ss described In the discussion on Section 10 penaits in this docunent. 
The Service strongly encourages a pre-appllcatlon dialogue with any pocentlal 
permit appllcanC at any clme. 
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Table 2. Calculations to Develop Incidental Take Guidelines Based upon Home 
Range Size by Physiographic Province^ 

40 Percent of 
^̂ o>̂ iâ  l̂ npî  ĵ ange Size Province 

WASHINGTON 

Olympic Peninsula 
Cascades 

OREGON 

Cascades 
Coast Range 
Klamath 

CALIFORNIA 

Klamath 

ftedlan Home Ranfte Size 

Acres. Radius 

9900 
6600 

2500 
3400 
2500 

2500 

2.2 miles 
1.8 miles 

1.2 miles 
1.3 alles 
1.2 miles 

1.2 miles 

Acres 

3960 
2640 

1000 
1360 
1000 

1000 

1. The Service will continue to revise thi* table »« more data become 
avaliable. 

References: 

Interagency Scientific Committee. 1990. Conservation strategy for the 
norchern spotted owl. Report of the Interagency Scientific Coranitcee to 
address che conservaclon of che norchern spocced owl. U.S. Department 
of AgriculCure. ForesC Servcle. and U.S. DepartmenC of the Interior. 
Fish and Wildlife Service, Bureau of Und ManagemenC, and Nadonal Park 
Service. Pordand, Oregon, 

U.S. Deparcmenc of che Interior. 1990. 1990 ScaCu* Review. Norchern Spocced 
Owl. Reporc co che U.S. Fish and Wildlife Service. Pordand. Oregon. 
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( o HABITAT CONSERVATION PLANNING UNDER SECTIONS 9 AND 10 

A permit from che Service pursuanC to Secdon 10(a)(1)(B) of the ESA 
authorizes incidental take much as a Section 7 consultation does through an 
"Incidental Take Statement" for Federal acdons. However, Secdon 10 of the 
ESA typically applies to non-Federal actions. Individuals, corporations. non-
Federal governmenc entitles. States, and other parties can apply for an 
Incidental take permit by submitting an applicadon and a habltac conservation 
plan to the Service. "Conservation Planning" Is che cerm ofcen used to refer 
CO chls process. In che case of che owl. the Service recommends maximizing 
efficiency of efforc by developing a hablcat conservation plan which Includes 
che Incldencal take requests for a number of encldes chrough the appropriate 
State land-managing agency, 

The Issuance of an incidental take permit by the Service Is contingent upon 
the applicant's development of a Service-approved conservation plan for che 
li s t e d species affected by the subject project or action (a more detailed 
document, "Draft Conservaclon Planning Guidelines." Is available frora che 
Service's Porcland Regional Office). Such a conservaclon plan must specify: 

1. the anticipated Impacts likely to result In take of listed species; 
2. the mitigation and monitoring measures che applicant will undertake 

to allevlace che Impact* of ch* caking; 
3. alcernadv* action* co such caking chac were considered; 
4. why Chese alcernaclves were noc employed; 
5. funding that w i l l be provided to Implement th* mitigation measures 

and atcendanc conservation plan; and 
6. additional measures that the Service may require as necessary or 

appropriate for che conservaclon of che species. 

Because appllcanCs may have difficulty In adequately addressing these 
conservation planning needs Independently, the Service generally work* with an 
applicant chroughouc Che pre-appllcadon phase. Adequace quandfIcadon ot 
Impacts (I.e., Incidental Cake) usually requires chac the applicant: 
(1) define che conservation planning area, (2) collect necessary biological 
daca on che species of concern, and (3) decail the proposed acdvlcles likely 
resulting In Incidental take. 

Upon receipt of che applicadon and conservaclon plan, the Service may l*»ue 
an Incldencal c.ke permit I f It decermlnes chaC che following condldons have 

been met 

1. Che caking w i l l be Incldencal co che acclon; 

2. che applicant w i l l , to the maximua extent practicable, minimize and 
mitigate the impact* of caking; 

3. the applicant w i l l ensure that adequate funding w i l l be provided 
for the conservaclon plan and procedures Co deal wlch unforeseen 
clrcuascances; 

4. Che taking w i l l noc appreciably reduce che likelihood of che 
survival and recovery of the subject species in the wild; 

5. the applicant w i l l ensure that other measures required by che 
Service will be provided; and 
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( 6. the plan will be lopleaenCed. 

The third icem above generally requires the development of an Implementing 
agreement, which is a legal document binding a l l Implementing parties to the 
proposed conservaclon plan. 

The Service must al so address the National Environmental Policy Act (NEPA) in 
the ESA Section 10(a)(1)(B) permit process. In most cases che Service 
delegaces Che developmenc of Informadon needed for preparaCion of NEPA 
documentation to the applicant Co expedite Che process. In general. If the 
incldencal cake perroic will resulc In a •ignlflcant net loss of Individuals 
and/or hablcac. an EIS likely will be required. This ofCen adds 9 aonChs CO 1 
year to the process. Conversely, If che permlc will resulc In a nec gain or 
Inslgnlflcanc nec loss of Individuals and/or habltac, an environiaental 
assessment leading to a finding of no significant impact likely w i l l be 
sufficlenc for NEPA compliance. In such a scenario, a permlc could be 
considered for Issuance In as llccle as 3 monchs. 

Secdon 10 and-Norchern Spotted Qwlj 

Timber harvest on State and private lands nay resulc In che Incldencal cake of 
norchern spocced owl*. Because che Scace* auchoclze prlvace dmber harvest, 
Chey may be party to take on private lands, a* well a* on Stace lands. In the 
absence of an Incidental take permit, chls Cake would be a violation of ESA. 
The Implications for the northern spotted owl are considerable, since a large 
portion of the total harvest volume In Che owl's range comes from non-Federal 
lands. AC leasc in California, IraporCanc numbers of owl* occur on prlvac* 

' lands; chere are fewer owls on private lands In Washington and Oregon. 

Ther^ are two approaches to managing th* Section 10 prece** for *pocced owls. 
One i f for che individual landowner co prepare an HCP and apply for an 
Incldencal cake permlc for his lands. The second is for the State to prepare 
an HCP for ni l scace and privace claber lands. The Service would prefer co 
proceed wlch che laCCer approach, since Ic would add efficiency to the 
conservaclon planning process. 

The States of Washlngcbn, Oregon, and California are at different stages In 
this process. In Washington and Oregon, che Service has noclfled the Scaces 
of their pocendal responslblllcles and InlClal Informational discussions are 
beginning. In California, the State Board of Forestry, Department of 
Forescry, Department of Fi*h and Came, Industry represencaclves, and che 
Service have been meeting regularly since November, 1989. 

The State of California 1* planning Co prepare an HCP covering timber 
management throughout the range of Ch* subspecies in the scats. The 
California HCP and accompanying NEPA process probably may not be completed 
until sometime In 1991. During the interim period, the State would acceapt to 
prevent take through a review process chac supplements Its existing tlaber 
harvest permit procedure. In the aeanCloie, large industrial timber flras have 
Indicated their Intent to proceed with Individual HCPs. 
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0 RECOVERY PLANNING UNDER SECTION 4 

Secdon 4(f) of the Endangered Species Act requires development and 
Iraplementadon of recovery plans for lisCed species. Recovery acdons ate 
meant to arresc or reverse che specie*' decline and neucrallze che chreacs co 
ICS survival so thaC Ics long-cera survival In che wild can be ensured. 

A recovery plan delineaces, Jusclfle*, and schedules che research and 
managemenc acdons necessary Co supporC recovery of che species. Coordlnaclon 
among Federal, State, local agencies, organlzadons, and prlvace encldes Is 
essendal Although recovery plans do not commit manpower or funds, chey muse 
Idenclfy sice-speclfic managemont actions, estimate the time frame and coete 
for recovery, Identify research needs, and establish measurable goals for 
recovery. 

A recovery plan contains three parts. Part l Is an overview of tha species. 
Its biology, life history, habltac requlremencs, and discussion ef the Chreats 
chac have led Co ics l l s d n g as an endangered or threacened species. Part 2 
IdenClfies che Service's goals and objectives for recovery of che llsCed 
species. These are presenced In a step-down outline chac recoounends che steps 
Chat should be Caken Co help recover and dellsC the species. In mosC cases 
chese recommendadons are research orlenced. Any recommended management 
actions may require NEPA docunencaclon prior co Implemencacion. Pare 3 
provides an implemencacion schedule chac idanclfles che key players and che 
coses assoclaeed wlch recommended projecCs. 

Developmenc of a recovery plan requires a public review process prior to 
approval ef che plan. There are no specific time frames associated with the 
development of a recovery plan, and a plan Is not necessary for the Service co 
conduce Secdon 7 consultation, carry eut research and management activities, 
or Idenclfy goals and objecdves for the specie*. If the Service follows che 
normal procedure for producing a recovery plan. I t 1* anticipated chac cwo 
years would be required ce complete the necessary steps before a plan would be 
finalized. A process for developing a recovery plan under chese circumstances 
is described in Appendix 4. Specific guidelines that describe the recovery 
planning process are available froa ch* Service. 

Interagency Scientific Commictee Conseipvadon ScraceRY 

The Fish and Wildlife Service, Forast Service, Bureau of Land Management, and 
the National Park Service entered into a charter under the 1988 Interagency 
Agreement on spotted owls to establish an Interagency Scientific Commitcee 
(Coouaiccee). This Comniccee was also recognized by Congress in Section 318 of 
Public Uw 101-121. The purpose of thi* Comaiecee wa* to asses, a l l available 
Informadon on the management and biology of the northern subspecies and 
recommend a scraCegy for che conservaclon of the nerchern spotted owl. The 
Comniccee submitted "A Conservaclon Strategy for the Northern Spotted Owl" co 
Congress and the four agencies on April U, 1990. The Forest Service must 
report to Congress on Its Intentions towards management of che owl by 
Sepcember 30, 1990. 
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AS noced above, che Conalcce* has produced a sclenClflcally credible scracegy 
for the long-tera viability of the northern spoCted ovl. The agencies have 
endorsed the science associated with chls plan, and are presendy review ng lc 
CO determine its accepcabllity as an approach Co managing the owl under their 
multiple-US. responsibilities. The CommltC.e has uCillzed ch. best 
informadon available, including concacc wlch or the pardclpaClon of a l l Che 
most knowledgeable spocced owl expercs In the process ce develop chls 
scracegy. 

The Service believes chac this report represents the most comprehensive and 
In-depth analysis of the data available. The Service fully endorses Che 
sclenclflc credlblUcy of che report and Its applicability a* a management 
approach for the norchern spocced owl. Given chls. the Service 1$ "^^'^^"S 
this document for ics applicability as a recovery plan under the Endangered 
Species Act (see Appendix 4). 

The process followed to produce the ISC's plan ha* mec Cwo of che Service's 
requirements for developmenc of a recovery plan. First, che most 
knowledgeable owl expercs available, represendng a l l major consdtuencles. 
were Involved In Its development. Secondly, che besc available Informadon 
was used CO develop che scrategy. Escabllshment of recovery goals, evaluation 
of che conservation scrategy relaclv* to these goals, and Inclusion ot a 
public review process would be required to complete che process. 

In che Interim, the Ser/lce strongly recommends that the »Se"<:l" consider 
implementation of che conservaclon scrategy. as fully described by Che 
Commlccee. Accepcance and Impleaencaclon of che strategy, as recomoended, 
would provide a sound basis for Section 7 consultaclon. help address Che issue 
of cake on Federal and private lands, and reduce concern over the econoaic 
impaccs of recovery and species managemenc. 

The conservaclon stracegy Includes a process for revision of che " 
more and betcer Information becomes available. In addlcion. tha Service has 
recencly established a coordinating cemalccee under a 1990 Interagency 
agreement (Attachment 5) with the State* of California. Oregon, and 
Washington, and the USDA Forest Service. Bureau ef Und Management, and 
National Park Service. The Intent of this new agreement Is to provide a torun 
CO coordinate che management and conservation of the northern spotted owi 
The Service believe* that chese processes allow for an <»P*" /PP"P;j**^* 
forua for consideration and Inclusion of recovery goals, other issues tnat aay 
arise, as well as adjustment of the scracegy i c s e l f chat may be required 
during i t * Implementation. 

CONCLUSION: OWL PROCEDUMS MANUAL 

The Tables and Appendices noted in the narrative ar* attached, 
Procedures Manual will be updated and augmenced as new Information becomes 
available. Coaponents of future consulcaclons, such as development or 
Incidental take statements, w i l l generally follow the direction 
manual, but aay change based on new biological Inforaatlon and professional 
judgment. 
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United States Department of the Interior 
nan AND WILDLIFE SERVICE 

> 1 V k". / 

Fith ind Wildlife EnhAnc.menc 
2625 Pirknonc Un* SW. \\\% ^ 
OlyaplA. Wishlngtort 
20i/753.«<iA0 FTS 434-«A40 

November 20, 1990 

,«-.•%->••> 
Arden Olaon, Dlvljton Manager 
Forast Regulation and Aaiistanc* Divlaton 
Washington DoparcBonc of Natuval Resourcas 
1007 So. Washington EL'Oi 
oly-mpi*. Washlnfton 98504 
Dear Mr. Olson: 

1 in r.celpt of a copy o£ th. November H . "'0' ,^VeuV/c?fl 'P^tai^ln; 
V.̂ hlngton Deparcmenc of Wtldltfe) CO J^rJ^J^'^^^^f / 'MTC/C^^^ ipotted owl 

io Fore.t Praocice Application* <r?A4) within ^^Jî J /̂̂ ^̂ ^̂^ 
territory. Tl.. Fish and WildUfo Service U e««^*"»^«^*Vn\^fi'n^Ctl Resouccea 
"is terncory ** A non-palt . I t . , .nd ^h-c ^jpart^anc <>f Ĥ^̂^̂^̂^̂^ 

ha* noc cU**ifl«d chl* slce al . C l i i . IV .pecial. »« " "S 
222-16-050 (l)(b)(l) . 

l^s Fl.h and UildUf. Service C -̂̂ fVbV '̂rV.'k^^^^^^^^^ 
conclusion chat the occupancy «f th* C.blft J j u f j ; ; thll 
and th. succ.ssful breeding by ch. P/^' ^ % , " " , J " t j u A u ^ S.rvUe'S C»Vce 
Jerrltory subjeoc CO th. provlilon. of the FUh and «UdUto 
guidelines. 
U should bo further noted ch*t vhll. ^'^'\^;^,'%^^^^^^ 
during 1990 .utvey offoct.. th. atl . «^ j ^ ^ ' . J ! ^ ' f i d . l l t y . Indl^ 
r^dlo?celomocec In 198S) h. . demon.tC.Cod f"'.J^ * " V i , l U y ^ o«l to 
cirrltery malntenanc. Thli point "''i^li^.^r/d e Sec I ê ^̂ ^ A« 
; provl.iotv of cak. und.r Section 9 S ; ? : " ^ ! " ^ ! ^ p.lc. or popul.tlon. 

aware. t«l^. under th. Act pett.ln* CO Individuals. 00/ ^^" 
of 6j;cUs. th»c â * U^ced a. threatened ot .ndang.r.d. 

the is .u . oi procectmg slngl. owl. rlirnlnl̂ h'̂ Je^^^^^ 
new. ThU l««uo •'^'i th. protocol! for decermlntns wĥ̂ ^̂̂ ^̂̂  W»,hlngton 
S considered a " ' l ^ - ' A j ^ U o r U l owl ««* .̂^̂^̂^̂^̂^̂^ 
Department of WlldUf.'. Praft ^'f^'^.^*^^^^^^^^ 
FP\, ior Compute* wlch Fl4h snd ^ 1 ^ , ^ " / * O l y m p i a r i . i a offU* 
1990). Kombora of your "J^, preparation of th.S* Inc.rU 
assisted tha DeparCmene of WlldUfo In the i^5X/ural Resources. NoC only 
pro edure* chat were provided to ch. I ' ^ * ^ ^ " * " ^ " / ' ^̂ ^̂ ^̂ ^̂  
5ld che service as.lst with tho <*«7i:^-*;f ."I'̂ .̂ Ĵ rtO Ĉ̂ ^̂ ^̂ ^̂ ^ 

ri-trArth-y"a^;iVc: ':^r:r'^^^i^^-^^ 



( 

The ruh and Vlldllf. Service la aoon to survey prococol. for chê .pocceo 
owl Including the tr«acaenc of alngl. owli under che Service a . 
ncil " i s . protocol, ar. releaa.dN. roco».end Jbac your agency a h. o t 

Uashlngcon Deparcmont of UlldUf.'s InC.rla Pm.durei. ^^iJr^n'J* ^ 
ic is th. opinion of tha Flih and WlldUf. S.rvUc ^h.c cerrltort.l/r^sld.^ 
ingl. owl.^ould b. aubjcot tO the Cdk. guld.Une. and thaC '̂ h' •̂P̂ ^̂ ^̂ ^̂  

Sa^urll Resouro.a *hould asce^s impact, to Individual owla accordingly «h.ft 
revicwinj FPAa. 

By way of this l.tter. the S.rvlca i i not only "^S^'y^?* ^\.W??uiTeUn« 
Natural R.aourcea of th. possible confltota with the S«rvic«'* " ' ^ ^ J J J'J J J 
if «ny FPA 1. pet™lttad within the Lfl-mll. »*^l*^""^"f^ ^iXoVmVnc ^ spotted owl alt.j we are al80 alertlnj our Division of Uw Enforo.Mnc ct a 
poKslbl. tak. violation. 

Pleat, notify thli office of any deolalon m̂ d̂. by your agency on FPAJ located 
within the Cabin Creek Ar.a. 

SLnc.r.ly 

John R. Kerbow 
Acting Field Sup^cvl.or 

Jl»/ĝ  

DNR, (Robertson) 
FVS, Bellovue (Law Enforcement Oiv.) 
FVS, Moses Lake Office 
rWS. Portland (Region I. ARi>'FWE) 
FWS. Porcland (?F0) 
FWS, Saccaaanto (SFO) 
Covernoc'* Tlaboc Task Fotci (Elliot) 
UOW, Olympia (Snitch) 
WDW. (Pl.rc.) 
WOW. (Hays) 
WOW, Olynpla (SonftAJae) 
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UNITED STATTS DISTRICT COURT 
DISTRICT OF COLUMBIA 

SWEET HOME CHAPTER OF COMKUNlTIES 
FOR A GREATER OREGON, ,t ^l. 

Fl«lntlff«, 

MAMJAL LDJAN, JR. 

f^Si'^*'^ Interior, «ad 
JOHN F. TURNER, Director 
U.S. Fish and WlldUf, Servlc. 

D.fendancf, 

Civil Action 
»o. 91.2218 (NEJ) 

DECURATIOH OF H. DALE HALL 

I. H. Dal. Hall, daclar. and .tat. a. follow.: 

1. I « the A,.l.tant Regional Director for Fl.h and Wlldllf. 

enhancement in Region I of th. Fl.h .nd Wlldllf. S.rvlc. (S.rvlc). U 

^..d.uart.r.d in Portland. Or..on. I„ th.t po.ltlon. I „ ...po.,,,. 

-o.t acclvltla. of th. S.rvlc. und.r th. End^g.... sp.cl.. Act (ESA) 

including actlvitl.. r.latln. to conaultatlon with r.d.r.1 ag.ncl.. 

••ctlon 7(.)(2) »£ th. ESA. 

J. I - Jul, l„o. th. north.™ .p.et.d „ x x,..., „ . 
^r..t.„.<. ^ . ^ ^ . ^.^^^ ^^^^ 

U«..c.o„, .Mth U .„tu:... ,̂ ^̂ ^̂ ^̂ ^ 

A« C«^a.„c. for th. Korth.r, Spott.d Ovl.- Thi. do.^.« .„ .....u.. 
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r.f.rr.d to as th. •Incld.ntAl Taka Culd.lln««." Although on. i.ctlon of tho 

docusaent pr.s.nt.d 5uld.lln.a vith r.«p.ct to Incldoncal tako, th. dooa.nt 

covered several oth.r lasues as w.ll. 1 will r.f.r to th. docua.nt as th. 

•Cuidallnas" in th. rwalndar of this declaration. 

3. Th. Guidelines w.r. drafted and Issuad in r.spons. to r.quasts 

from ch. clab.r Industry, scat, and l o c i gov.nja«itJ, tad th. pn.r.l public 

for guldanc. as to how th.s. .ntltles alght .nsur. coapllanc. with th. v«lou* 

provisions of ch. ESA chac apply co th. northern spoct.d owl. Th. Culd.llnos 

w.r. never Incended by ch. Servlc. Co b. vi.w.d or to op.rat. a. binding. 

Th.y w.r. intended and hav. ba.n used by ch. Servlc. as guldalln.. to assUC 

th. public and th. Servlc. in deterainlng how co Is^lamenc ch. ESA with 

respecc to th. owl. In particular, th.y w.r. int.ndad te provld. th. public 

with a means of assessing risks with respect to th. Ukm prohibition. 

4. On Octob.r 2. 1991, I issusd a m.aorandua rescinding ch. 

Culd.lln*s. I did this in pare based upon advlc. of .tcom.ys in ch. 

Department of tha Interior's Office of tha Solicitor, Ch. conc.ncs of which I 

decline to reveal. In addition. It appeared that many persons In th. Claber 

industry, state and local government, and th. general public had mistakenly 

come CO view tha Guidelines co be mandacory in nature. For instance, it 

appeared that many persons believed Chac any acclon Inconsiscent with the 

incidental take guideline portion of the Culdalines was automatically a 

violation of the prohibldon in che ESA againsc cake of a lisced species. 

This was noc correct, because chey ware never incended to be viewed or used as 

binding or mandacory standards. Rather, Chey were incended to be used as a 

guide to be applied on a case-by-case basis. 
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5. In rescinding che Guidelines, the Service withdrew che Cuidella., 

fro. the timber industry, state and local governments, and the general public 

so Chac Chey would no longer use and rely on the Guidelines. However, the 

Service has always believed chac Che Guidelines are based upon sound 

biological principle* ,nd cherefore has condnued to use th. Guideline. 

lnt.mally even though the Guidelines have been rescinded for external use. 

6. The Service uaes che Guidelines Co assist in th. isrl-entation of 

the Service's responsibilities under secdon 7 of che ESA to consult with 

Federal agencies on actions that may eff.ct the owl. For instance, the 

Service has continued ce rely on the principle, in th. Guid.lln.s in 

determining on a case-by-case basis under section 7 whecher and co whac excent 

proposed Federal actions may result in incidental take of the ovl. 

I declare under penalty of perjury that the foregoing i . true and 

correcc. 

Ex.cut.d .t PortUnd, Or.gon, on thi. i j l L î y ot r.bru^,. ISM. 

H. Dale Hall 
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United States Department ofthe Interior 

FISH AND WILDLIFE tJERVICK 
Portland Field Station 

2 ^ S.E. 8̂ih Avenue, Sotte 100 
Portland. Oregon 9716<5 

H.roh 

Hr. Asron Jon.s 
Seneca i.wA«ili cotrporatioa 
P.O. Sax asi 
Bugona, Oregon 91440 

Oe&ir Kr. Joneai 

At tho requiat el the U.i. >iab end wildii/e ta^viet'a (fervice) Lew 
iftforcomertt Office, Robin Bown, 4 floh and wildlife biologlet «Uh tha 
aecvico's ?ortl«nd Field Of/lcoi visited the ares of propoeed harvest LA 
Township ao South, Ran«e f W«*t. Sections 99 and J4. fiasa^'eii the field 
visit. Me. Bown conflrned that aon.tvetion had bê un on tho soad designed te 
Aoeaao (>*rta ef seotlon U , tn addition, she determined that the forest 
standi in the vicinity of the new ro.d eentiln lultabla spotted owl habitat. 
This htbU.t lies within tha nodlen previnel.l home range r.dluo <1.S Alles) 
of the Kefty Creek epotted Owl eite. • ' 

This site hea epproKlie.taly 449 sere, of spotted owX habitat within 0.7 miles 
of tho nest site and l,sai aeree ef tvit.bU habitat within the provincial 
hoM range rajSius distance of the core area, lased oo data trom ^ieid 
res..trch (Kttiehtr.ftnt 1), it is eur professional judgenent th.t harvest oC the 
forest .dj.cent to the new road would result in take of tha Re<ty creek 
epotted ewl pair by reduolnf the .mount of .uit.ble habitat to below levels 
that would m.Lntaia fche repyeduetive .ueeet. of thie ptlr* Thoaa low levels 
of habitat weulrf result in yadticed eurviv.l es reproduetlve eueeete at %hie 
peLr. 

If 6en.«. s.wmill COrpor.tlon plans to harvest Ln Section U ot T<9wnship 30 
South, A.ng. C Veat, we seeoMMand Utat you apply ibt and obteiA aa LiMldent.l 
t*\e permit under •eotion 10 of the SndaAgeved ipeeits Aot before proceeding. 
If you have any futther ̂ eetiona, ploate ftel free to contact >et« tTyiender 
ef the service'B Uw Infoccenent ocfloo ae (509) 682-.isi ee Robin 9own or if. 
at (.01) )0i-«p9. 

flirtoerely, 

husBsil D. yoteraon 
field .up«rviios 

CCt Peter )7yl.Ade«, U.S. Pish and wudUfa servioe, Law BnfoL-cenkcnc Office 

RB/SQAl0h03.2( 

MAR3J 



Clinton Presidential Records 
Digital Records Marker 

This is not a presidential record. This is used as an administrative 
marker by the William J. Clinton Presidential Library Staff. 

This marker identifies the place of a tabbed divider. Given our 
digitization capabilities, we are sometimes unable to adequately 

scan such dividers. The title from the original document is 
indicated below. 

E 
Divider Title: 



HknZ- HAP120060 PAGE 30 

652 go through a l l kinds of procedures and processes in order to 

653 have his b i l l submitted or his options submitted, but he 

6514 said i i ue requested i t , then he could cut through a l l that. 

655 Veil, ue asked ior i t ; ue s t i l l hope we're going to get i t . 

656 Does this not set up a co n f l i c t , however, batueen the 

657 Endangered Species Xct and the National Forest nanagemer.t 

658 Act regarding this particular issue? I mean, in other 

659 words, i f you're going to have a plan, that doesn't satisfy 

660 the legal requirements, and so, therefore, Congress would 

661 have to enact i t basically; isn't that what we're talking^ 

662 about here? 

663 Hr. HAYDEM. That is what we're talking about, Hr. 

66<4 Chairman. I t would require an action by the Congress* 

665 because currently there is no authorization fox suoh a plan. 

66^ Hr. DICKS. Hr. Turner, I understand that the Fish and 

667 Wildlife Service is on the verge of releasing new guidelines 

668 for private landowners regarding the northern spotted owl. 

669 When w i l l the Service advertise these guidelines i n The 

670 Federal Register? 

671 Hr. TORXEJt. Hr. Chairman, I'm going to ask Dr. Horgenw* 

672 to respond to that. 

673 Hr. HORGEHWECK. There are two aspects of that that we'i 

67M working on. F i r s t i s reflecting back to the old guidelines 

675 that we had back in 1990 which provide guidance as to how to 

676 avoid the taking of species. He are working on a regulation 
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nou, and we are hoping that ue can propose that regulation 

sometime in Hay of this year, and that would go out for 

public comment. 

Hr. DICKS. How have you followed the process this time? 

Have you had public hearings on these? 

Hr. HORGEHWECK. When the proposal comes out, then we'd 

have an opportunity to have public meetings, public 

hearings, receive public input, and then make a f i n a l 

decision and publish the f i n a l regulations. 

Hr. DICKS. Will the Servioe follow the Administrative 

Procedure Act uhich ensures public notice and comment in 

issuing these guidelines? 

Hr. HORGEHWECK. Oh. yes. 

Hr. DICKS. Well, you didn't do i t l a s t time. 

Hr. HORGEHWECK. Ho, that's correct; ue did not, and thej 

were meant to be informal guidelines. As you know, ue were 

sued on that question; ue uithdreu them, but ue w i l l follow 

the necessary procedures. 

Hr. DICKS. In promulgating new guidelines, did the F i s h 

and Wildlife Service clearly delineate the agency's role and 

the responsibility that States have with regard to takings 

on private lands? 

Hr. HORGEHWECK. That really gets, in part, to the secon 

issue, uhich i s : can ue do a special regulation dealing 

uith p a r t i c u l a r l y take on private lands? I t ' s our 
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intention, using the draft recovery plan, to develop that 

special regulation for the spotted oui. in addition to the 

definition of what is " t a k e . " So between the two of them, 

we should be able to much more cl e a r l y define uhat the 

private landowner can and cannot do on his land and I think 

c l a r i f y a whole lot of the problem for private landowners 

that they have had since the spotted owl uas l i s t e d . 

Hr. DICKS. What guidelines does the Service use to 

determine whether habitat modification i s significant enough 

to warrant a taking enforcement under section 9 of the 

Endangered Species Act? 

Hr. HORGEHWECK. I think that we would a l l admit that 

there's a gray area as i t relates to what i s " t a J t a " of any 

species. I t ' s very clear on one end of the spectrum uhere 

there i s a dead animal that's been shot or trapped, or 

something like that, much less clear in terms of the habitat 

implications. That's what we're trying to wrestle with i n 

terms of the guidelines that I mentioned e a r l i e r , the 

regulation trying to identify and. c l a r i f y that gray area. 

Hr. DICKS. Well, you know uhat they t e l l me out in the 

State of Washington. They say you withdrew the guidelinas, 

but the word on the street was, i f you don't follow the 

guidelines that were there, there w i l l be an enforcement 

action taken against you. So you a l l s i t back here in 

Washington, D.C, inside the beltway, but out there on the 
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Street the same guidelines are in effect today in the real 

world that uere withdrawn by the agency. So I hope you w i l l 

get this thing resolved. 

I wrote you a letter back in Hovember and I didn't get a 

response to i t un t i l April 28th. I understand that there 

may have been some problems with that, and I w i l l look into 

that. But this has become a very contentious issue out 

there affecting a lot of people, a lot of jobs, and i t ' s 

certainly one that could have been taken care of more 

eKpeditiously and following the process, which apparently 

wasn't followed. 

Hr. TURMER. Hr. Chairman. I apologize for the delinquent 

in the response to your correspondence. 

Hr. DICKS. He had meetings about this , discussed i t . I 

can't believe we lost the l e t t e r about which we had had 

various discussions. 

Hr. TURHER. The " t a k e " issue, as Dr. Horgenweck has 

talked, has been very fuzzy and usually settled i n the 

courts. What I tried to do when wa l i s t e d tho species was. 

reacting to a response from the industry and tha Cbngre5S, 

was to provide some guidelines for " t a k e . " Ha did that as 

a favor. They uere not rules and regulations. So we did 

that as a response to what we heard on the 1111 here and out 

in the industry to provide some guidelines. So I think tho 

i n i t i a l was in good fa i t h by the Fish and H i l d l i f e Servica 
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752 to tackle a very difficult area. 

753 Haybe Dale Hall would have a comment on that. 

754 Hr. HALL. Yes, s i r . It's important to us that this 

755 committee understand, when the Service put out the 

756 guidelines early on, i t was at the request of the industry 

757 and the States and the private sector to try to determine i f 

758 they want to comply with the law, how could they, or what 

759 are the things that we will look at in the evaluation of a 

760 ''take?'' The Service normally wouldn't do that because of 

76 1 the legal ramifications in a lau enforcement case,, unless we 

762 did do regulations. But we clearly identified in those 

763 guidelines that they were advice. They wera basically a 

7614 risk analysis effort that private landowners and the Stata 

765 could use. 

766 The Forest Products Association sued us, saying that the 

767 ware basically being used a rule even though we hadn't ever 

768 said that they should be. I withdrew those guidelines upon 

769 advice of counsel, and with.your direction from the 

770 Appropriations Committee last year we're formulating rules. 

77 1 These rules, then, will go out and actually have the public 

772 input, and they'll help us to understand i f our biology is 

773 correct or incorrect. 

7714 But in address to your question about on the street thev 

775 s t i l l are using them, we have tried very, very desperately 

776 to have people understand that a l l we withdrew in that was 
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the appearance, because some folks thought i t was a rule, 

the appearance of a rule; that we s t i l l stand behind the 

biology that built those guidelines and we want people to 

understand that, i f ue have to do a law-enforcement 

investigation, those same biological parameters would be 

used in evaluating the ''take'' case. 

Hr. DICKS. So you had the same rules in effect; you jus' 

withdrew them to get out of the legal problems. I 

understand that. But I wish we had done i t right ia the 

f i r s t place. Then we wouldn't have had to go through a l l 

this . 

That's what I'm saying, Hr. Director. let's get this 

thing out. Let's get it on the street. Let's do it right, 

get through the Administrative Procedure Act, and lat people 

have their input. Then we'll get to the bottom of it. / / 

Please update for me the current situation involving the 

Fish and Wildlife Service relationship, uith tha Bureau of 

Land Hanagement. I realize that the BLH in Oregon currently 

faces an enjoined timber program. However, isn't i t a 

possibility that i f somehow the 60DD committee process were 

to provide relief for the BLJ1 and i t s timber program, latex 

that there would be a price paid on the Forest Service land 

based on two different management strategies being carried 

out by two Federal agencies to manage contiguous land bases? 

I think that's been stated. Your witnesses have testified 
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3. Amines tnat may restdt ̂  des^^, or od^rse .o^^^ation oUnt.a, 

.ncnd.s'hat heT^S useT;̂ ^^^^ f^ecovcn-rcnM, n ' t " 
.'••s lor noon. .nWn D O ^ " de.cnn.n.n.a -hcln r 
-nuld result in the d e s , r ^ ^ , ! ! ° ' P,̂ '̂  "-nngnuent pL, 

rccovcn' plan reeolm . ?̂  modification o, cr,lic,,| . ,1,, ' „ 

utili;'.c the matrix nian;,<TPm ? 'he RVS 

.."pac. or=ss~:)^c;^;-' - ----
4. ^^'"fe'^/'^P 5efu.een agency acfions. 

Iln:rd?^^^^^^^^^^^ -'at.ons..p between t.e 

rapidly and effectively iJan a..nJt?' T " ^ ^ ' ^'^'^^'"^ "̂ "'"̂  

recovery. Agency actios C d o l t r 7 T ' T^"^ ^"'^^ ° ' P̂ ^̂ '̂ ê 
required to ind.^dually saUsfy the T'"" "'^^^^'^ P'^" 
terms of adverse modihcauon o cn^^^ ^ -.^ ^ consult;,tion in 
However, the accumulaSd imDacr^nf °r jeopardy to the s,>ocics. 
recovery plan could evemuZ n^^ f consistent with the 
a particular area. Th s may^L, rmTeat " ' " 1 ^ " ° ' 
aetmt.es. including those of gen S i r h °" ^ ^ e r har̂ ĉst 
plan. ^ agencies that have complied with the recover̂ ' 

- ; a c r o n X " r g e : . r ^ ^ ^ ^ ^ ^ ^^--es through 
'mpacts of actions SaTmay ^^c ^ c ^ ^ ' ^ T ' ' " " ' ^ P^^P '̂̂ 'ons. 
this baselme condiUon. How^ dS^"!^ ^^"^^^d .n light of 
the recovery plan envisions IrtUe n n Z . ^ " ownership pattems. 
butions from one a g e n X , sL^c'T^^ ' " ' ^"^" '^ ^°"tri-
pnrtrcularly true in the^ase f c A r h '̂ ^̂  '̂ ^̂ "̂  1^*^ is 

Nonfederal lands 

The e>fplicit federal duties described in th,. p ^ 
v^th the concentrauon of nor^em s.S.^S Endangered Species Act. combined 
Forest Service and BLM. ^veTeTedTi^ovT °" administered by the 
providing for recovery of t̂ e spe^i« v l r n T - ' ^ ' " " " ^ ^ ^ ^ 
-portant portions oTthe s^t?S o^.^^ '^^f ;^ ^^'"P"^^ 
are not sufficient to meet r ^ o l T l l s ^ " ' ' . " ' f contributions alone 
contain objecUves for nonfeder^T^S ,,,h ^ "̂"̂  P^°""« 
eontribuuon vary (see secUon m . i ^ j ' " "^'^""^^ and type of 

e X g e J e T r j ^ : - : r s ^ °" r ^ - ' - - ^ ^ derives from .he 
FAVS deve,oped1>io.ogicL g'Jdt^^^^ species. The 
violating the take prohibition Thec!,iJt^ reducing the risk of 
survey for spotted owls prior t o ^ l h ' '""̂ '""'"̂ ^̂ ds that landowners 



Endangered Species Act) or through regulaUons adopted in compliance wilh 

section 4(dl ofthe act. 

SrNcril .ncHSurcs arc available to achieve rccovciy through nllcmnlivcs lh;il 
would 1.0 more ellectivc than maintenance ol ihc cuircnl take circles l̂ ee Kx.is 
lor nnplemenlmn rccover%' on nonfcflcral hmds m this section). Recove.v gr • 
i, „,,le,nent;uion likely will diilcr by state due lo the vMn;.tums m the dc uec m 
.,..U .-,.1 .nnKTship bv province, states luuliont.es. ,uul :.v;nU.lnlilv ol mtonna-
ii, „i ibout the owls. Protective manageinent. which eiu nui;.-es ere.uive 
ipproaehcs lo recovery goal implementation, is a likely alternative to mainlc-
n;ince ct take circles. States, landowners, the RVS would negotiate with state 
•vikii'le agencies and other interested parties to develoi) a plan to improve 
species proicction and landowners ability to manage their land. The Endan­
gered Species Act allows protecUve management to serve as the basis for either 
consciA'ation plans (secUon 10 of the Endangered Species Act) or special rxilcs 
(section 4(d)). 

/ncentit>es to Participate in Protective Management. 

Biologists, landowners, communities, and govemment agencies share several 
incentives to participate in protecUve management: 

1. .\fanaoemcnt Jlexihility for owl protection arid limber harvest planning. 

A plan could tailor protecUon lo fit Uie owl populaUons long-term habitat 
requirements, with less emphasis on short-term protection of individuals 
and pairs. Long-term protecUon could be adjusted across the landscape lo 
improve the configuraUon of owl habitat blocks and to complement re-
ser̂ 'es on federal lands more efTecUvely. The FWS could authorize an 
increased level of take if assurances were provided by landowners lhal 
long-term. efTecUve miUgaUon efforts would be implemented providing the 
needed level of support for recovery. Measures such as designaUng 
certain areas to be protected or instituUng F\VS-approved habitat manage­
ment plans might be more atU^cUve to landowners than conUnuing take 
circles and annual surveys. 

2. Certainty o/ou;< protection and tiniher harvest planning. 

Landowners would manage for long-tenn owl habitat needs, providing a 
better guarantee of habitat than the transient and potenUaJly vulnerable 
circles (see secUon ll.C). Landowners then could plan Umber harvest 
based on the certainty of knowing which areas would be aJTected by owl 
protecUon. 

3. Cost reducfion of owl protection. 

Perhaps the most compelling incenUve for landowners lo participate in an 
aitemaUve conservaUon program is a significant reducUon of the costs ol 
owl protecUon they now incur including: a) maintenance of habitat within 
current take circles: b) conducUng annual owl surveys: and c) admin^tta-
Uve costs associated wilh compliance wiUi state forest pracUces regulaUons 
protecUng listed species (sec secUon U.G. for descripUon of each states 
regulaUons). 

4. Authorizing inddental take in exchange for implementing oonseruaton 
measures identified in the recovery plan. 

Consistent wilh the Endangered Species Act. landowners could be autho-
rized a level of incidental take through the HCP or 4(d) process if Uicy are 
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found to exceed protecUon called for in the conservaUon objecUvcs allow­
ing them to plan future Umber han-ests (see sccUon ll.C). 

Rclamdnn oj'nwl conscmaiion rpquircmeuls on federal land.'; in rcspn,,s,-u, 
increased ejforts on non federal lands. 

Some nonledcral landovnicrs arc more willing to contrilnitc to owl n .mciv 
il Ihcy see that their ellorts e.nn lead to a retluetion ol consen-aiion 
on leclcral l;uuls. 

Guidelines for protective management. 

1 Protective management should provide for the idenUfied recovery objectives 
for nonfederal lands while placing the minimum burden on landouTiers 
necessary to achieve those conser\'aUon objecUves. 

2. E.vplicit goals for nonfederal lands should describe when recovery would be 
reached and how a landowners efforts would conUibutc to overall rccovcn-
Protective management should be based on Uie recovery plan s idenUfica-
Uon of the amount. spaUal and temporal configuraUon. and funcUon of the 
necessary habitat: and the target number of individuals and populaUon 
U-ends required to meet dclisUng goals. The protecUve management plan 
should descnbe the sj^cific implementaUon acUons needed to implement 
the recovery plan's provincial goals. 

3. IncenUves. rather Oian disincenUves. should be provided for finding owls 
when consistent with Uie Endangered Species Act. Possible incenUves 
include: a) landowner flexibility in where they protect habitat, b) reducUon 
of total area required for protecUon. c) off-site miUgaUon for owl protecUon. 
or d) relaxauon of resUicUons on adjacent federal lands. Based on Uie 
recovery plans descripUon of contribuUon from nonfederal lands, landown­
ers could be authorized some amount of incidental take where conser̂ •a-
tion measures had been implemented. 

4. A protecUve management plan should explain Uie variaUon in owl protec­
Uon requirements based on biological and physiographic distincUons and 
the degree of federal conservaUon by province, so that the public will 
understand Uie basis for differences in federal and state owl protecUon 
regulaUons. 

5. ProtecUve management plans should start wilh the recovery plan s assess­
ment of the take prohibiUon. 

The protecUve management plan should be based on the recovery plan s 
general assessment of Uie amount and rate of incidental take that can be 
allowed on nonfederal lands where conservaUon mechanisms are being put 
into place to accomplish recovery goals for a province, -nie protecUve 
management plan should idenUfy where implementaUon of province 
recovery objecUves cannot allow Incidental take. Where possible the 
allowable amount and rate should be IdenUfied. The form and pattem of 
landowner contribuUon to recovery can be negoUated. If areas are IdenU­
fied where protecUon of individual owls is not essenUal for conservaUon. 
mcidental take could be permitted with minimal mlUgaUon required. The 
protecUon of owls beyond Uie level needed could be considered as miUga­
Uon for impacts on owls in other nearby areas. 

Land purchase and exchange should be considered for nonfederal areas 
essenUal to recovery that do not have take prohfbiUons to serve as an 
incenUve lo negoUate conservaUon with landowners. 

H H 131 



6 Costs lo landowners should be reduced. 

The protective management plan should 
conscivation options, and encourage se.ecUon of the lowest 

protective management plan should ^ ^ ^ ' ^ X ^ X : ^ ^ ^ : ^ ^ ^ ^ ^ 
,.r small acreage landovvners who are ! ^ ' ^ ^ ,u 

u >ih 1 u-.'cr acreages to negotiate owl protection. Like circles 
: l^n;:.;. ; . ^ : ; . ! o, the. land. o.ten for owls o n ^ ^ ^ - ^ l ^ f ^ ^ ^ ^ ^ 
di.proportronately resUicting access to Uieir small ̂ ''^^^f'.^^^^^^^^^ 
J n plan could recommend Uiat Uiese landowners conUtbute to consci^a 

tion in an allemaUve manner. 

The cost of protective management '^^^'^ ̂ ^°'^'^^.'^'.^^^^^ 
landowners' incenUve of cost reducUon is not elimmated If landowners are 
renu^ed to bear the full cost of protecUve management. Uiey ̂ ^y ^ ^ ' ' ' ^ ' ' 
he plamiing costs outweigh savings from changes in take proh.b.iKMis. 

For ̂ .sl^ce state wildlife agencies could be funded to help landowners 
write the plans. 

7, The protecUve management plan should recogriize jl̂ e rol^of state re^ 
tors. The plan should acknowledge Uie extent to which f^j^^J^^J^^^ 
authority to: a) enforce an agreement between the FWS and 
and b) ĉ onfomi stale regulatory measures to Uie requ^ement^ of the plan. 
States also may have requirements independent of take prohibiUons that 
should be assessed in the plan. 

s The feasibility and liming of implementaUon. such as Uie development of 
' new "ate r ! l s legislauve acUons. board/commission approval of rules, 

and availability of funding, should be assessed. 

Habitat ConservaUon Plans. Habitat -nservaUon P.anM^̂ ^̂ ^̂ ^ 
II c 4 ) provide an excellent opportunity for nonfederal 
pate in Jhe development of P-^-Uve managernent plan. ^̂ ^̂  

dc. eloping HCPS for northem spotted °*»^ / . " "^? ' ; ^^ fhas l i ^ ^ ^ ^ on 

r=:att:i2:̂ŝSĉ^̂^̂^̂^̂  
by the Recovery Team. 
Reguladons under section 4(d) of the Endangered Species Act 
For endangered animals. secUon 9 of Uie acl direcUy prescribes ProhibiUons 

pursue, hunt, shoot, wound, kill. U^p. capiurc. ot r 
III any such conduct." For threatened ^^'^'^Z'^ll^^ 
the secretary to adopt "such regulaUons as he ^̂ n̂̂ ; "^^^^^3^^^^^ for a 
to provide for Uie conservaUon °f ^^^^^P^f^ nrSibSns a S < ^ Sy secUon 9 
threatened species may ^^^^P^-3^^-^^n^^^^^ have 

more than 30 species. 



These requirements would tend to ensure that special rules would i)crmit take 
only when a more etfective program (that provided long-tcrrn assurance that 
recovery would occur) had ticcn implemented. 

.As cinisior.cd by tlu- Rccnveiy Team, one possible role for federal si>cci:il rules 
would be to ralih- owl i)ro(et:tjon measures implemented under state nuiliori 
lies. For e.vample. a .slate would adopt regulations goveniing the haivrm ,ii nvv! 
liahiLiI on nonlederal l.inds including measures aimed at maintaining cur-
rri!:K' unoccupii'd li.ihii.ii ;r. MIHU- .irc.is ami pos^ibl;.- oilier mi-asnrcs . i ; : ; , ; d 
d'-\clnping n\\\ iialiii.ii In .iic.i-^ •-•.lu i"c il liin's no[ now exist or is in slini; 
-upplv. In arc.is when: iMOledcial contnbutions to recover.- do not reiiuiiv 
ihsolulc prohibition ot t.iking, restrictions on harvest might be sulistantiallv 

U ss than those that now apply under federal regulations. Federal niles might 
then jirohibit deliberate, nonincidcntal taking and taking in violation of state 
regulaUon. The owl would gain benefits not available under the general taking 
prohibition in areas that now have no owls, and landowners would be relieved 
ol some of the current taking reslricUons within occupied owl habitat. 

.\noihcr possible arrangement can be imagined that, for instance, would place 
nu)rc of the substantial rcstricUons within the federal rules or would allow 
various means of olT-site miligaUon for har^-esl under state regulaUons. Close 
cooperation between the FWS and the states would be necessary in the plan­
ning of any such arrangement to ensure that state regulatory authoriUes were 
adequate for implementaUon and that any reguIaUon adopted would saUsfy the 
standards of the Endangered Species Act. The adopUon of federal regulations 
also would be subject to review under NEPA and ExecuUve Order 12291. which 
requires assessments of the impacts of federal rules. 

Building a climate for negotiating protective management. 

Landowners are not required by the Endangered Species Acl lo contribute any 
spotted owl protecUon beyond their obligation to refrain from taking owls. If 
spotted owl recovery depends in part on conservation efforts on nonfederal 
lands, a climate for negoUaUon between landowners, the states, and the FWS 
must be created. 

Although spotted owl recovery would be enhanced by replacing the short-tenn 
protection of individual owls with long-term conservaUon efforts consistent 
with recovery objecUves. such protecUon efforts will nol be iniUated unless 
landowners see that it is to their benefit to participate in protecUve manage­
ment. 

Section 10 of the Endangered Si>ecies Act allows nonfederal landowners to 
develop habilal conservaUon plans (HCPs) as a condiUon for issuance of 
incidental taking pemiil. ecUon 4(d) of the act is an altemaUve conservaUon 
tool, which allows the FWS to promulgate "special rules" for the protecUon of 
threatened species. The FWS has indicated it will consider wriUng such rules 
if the states or landowners develop conservaUon or protecUve management 
plans. Rules also could provide interim management dlrecUon while an HCP is 
being developed. 

In Califomia. several landowners, forestry associaUons. environmental inter­
ests, and scienUsts currently participate in habitat protecUve management 
efforts wilh the state. FWS. Forest Service, and BLM. A few Califomia compa­
nies are working directly with the FWS lo develop their own habitat conserva­
Uon plans that are expected to be consistent with the statewide plan. The 
statewide HCP is expected lo be completed by 1993. at the eadiest. underscor­
ing the need lo establish and maintain a posiUve climate for negoUation (see 
section ll.C). 
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nonlederal lands may be found onlv inside those eircle> 

,.;.,,..d,cKcv Ol plan development, approval, and implcn.ciU.uu.n Ĵ ;' 
„:.;-,. .nr-on.nil cntenon lor sue,vs^lnl protective man,..- ;nen.. b, au ... . 

.,,„ipleled m (3 lo 12 iuomhs but others !;..ve ;.:Ke:i suh>.an...,i. 
lon̂ .er to complete. Available mechanisms lo achiesv recnverv- ^^^^^^^^ ''̂ ^ 
nonlederal lands should be streamlined to achieve the same conservaUon go.il 
in a more ellicicnt and less costly manner. 

A process f o r incorporating implementation tools into 
protective management. 

•nic/olloiuaig scenono presumes rhm the FM^Sfij^ds t,Vit ^'-^-PP^f ^oll'tl^ 
pr nonfederal la^ids Ls cons.sterU u,i.h ihe intent 0/sections ^ ^ZVwu ind 
Endangered Spec.es Act fte,. consistent i^-ith the consea^anon o/t le OL^U_ and 
that die states u^dicate their willingness to support the recoueo, P'^^ 
npproach/or compliance under t/ie Endo^igered Species Act on nonfederal lands 
through appropriate state laws. 

1 States and the F^S would develop a detailed implementation strategy for 
fl^ use of nonregulatoty mechanisms, such as land acquisiUon. to conm^. 
ute to recoveiy goals, (sec Tools for implemenUng recovery on nonfederal 
lands in this secUon.) 

2. The FAVS. states, and landowners agree on a regulatory program as follows: 

a Specific landowner conlnbuUons that would allow ^P^^^ '̂̂ f l^^^'f f 
incidenL.l lake to occur would be idenUfied and agreements made lo 
implement them. 

b. Means for ensuring and monitoring implementaUon of Uie agreements 
are identified and put in place. 

c State and/or landowners incorporate 1 and 2 (above) into protective 
management plans, fomimg Uie basis of eiUier a section 10 pemul or a 
secUon 4(d) riJle. 

d The FWS pursues Uie appropriate acUon. Including pubUc review 
which authorizes incidental take and ensures implementaUon of the 
alternauve protecUve management plan. The stales may require 
additional measures above those idenUfied in Uie recovery plan or 
under the FAVS s lake guidelines. 

Took for implementing recovery on nonfederal lands. 

The Recovery Team evaluated Uie availability and effecUveriess of several 
mechanism?for implementaUon of Uie recovery 
IdenUfied in secUon in.C.4. TTiese mechanisms are ^̂ ^̂ ^̂  
sive approach to owl conservaUon. Any one or a combinaUon of ^ 
accer̂ lable This list may nol be all inclusive: oUier equally vaLd ideas may 
S t ^ U c i j a ^ unpl^ of Uie biological objecUves varies by prov-

mce ov^^ig'o differences in the proportion of federal ownership, state authori­
ties, and availabUity of informaUon about spotted owls. 
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ImplementaUon tools are defined as: 

1 Ejdsting resenjes. Slate, county, or local parks, known conservaUon 
easements, or other areas that have binding, enforceable resUictions on 
lhe level of timber harvest and olhcr lorest management acUviUes that are 
likely lo alter Ihc amount of suitable owl habitat. E.visUng reserves must 
he eva'uated on 1) the level of currcni habilal within them. 21 size. .1) 
number. 4) .sp,icing. and ,S) liming oMuturc habilal achieving owl suil.iliil 
itv ch.iracteristK's. 

2. h-iuate vnUuitary actions. AcUons Uiat are not required by sl.ilule or 
regulnUon. but that landowners voluntanly undertake. Actions can 
include, for example, long-lemi management plans. commiUiients lo loim 
rotations per uneven-aged management, or casements. Such acUons musl 
be evaluated on 1) how binding the acUons are over Ume. 2) effecUvencss m 
providing the conservaUon measures (number of owls, amount and con­
figuration of habitat) staled in the recovery objective. 3) Uming ofthe 
conlril)uUon of suitable habitat, and 4) how attracUve they are to landown­
ers lo undertake. 

3. Forest practices statute and regulattoas. Statutes and rules enforced by 
stale or local govemment that require certain pracUces be used or certain 
habitat conditions be maintained. Depending on the defmiUon of different 
tvî es of owl habitat, these requirements can contribute to certain habitat 
objectives. Statutes and regulaUons must be evaluated on 1) current 
requirements for the provision of consen'aUon measures detailed in Uic 
recovery objecUve. 2) whether current stale statutes authorize promulga­
tion and enforcement of addiUonal regulaUons. and 3) ability, ease, and 
Uming requirements of passing new stale legislaUon. 

4. Proliibition on taking. Refers lo Uie Endangered Species Act prohibiUon of 
lake of individuals, as implemented and enforced by the FWS. The relative 
ease of implemenUng an opUon will be increased to the extent that protec­
tion of individuals (on a case-by-case approach) implements the conserva­
Uon measures in a recovery objecUve. The current take prohibiUon docs 
not provide a long-temri contribuUon to recovery. The success of the 
prohibiUon in conUibuting to recovery is variable, and dependent upon the 
province and existing condiUons within owl home ranges. ApplicaUon of 
take prohibiUon guidelines must be evaluated for consistency of results, 
faimess. uniformity of enforcement, and adequacy of protecUon. 

5. Landscape management as a basis for modifying the take prohibition. 
Refers to providing suitable habilal adequate to meet the conservaUon 
objecUve. without necessarily focusing on the locaUon of individuals or 
pairs Landscape management may provide a basis for allowing an in­
creased level of take. The potential role of landscape management musl 
be assessed relaUve lo the current number of known owl sites conUibuting 
to recovery objecUves and the current burden of surveys (see ProtecUve 
Management Guidelines, point #5). The Endangered Species Act provides 
mechanisms for landscape habitat management Including the habilal 
conservaUon plan (HCP) or secUon 4(d) rules. 

6. Crihcal habUat See descripUon under Federal ImplementaUon In secUon 
III.C. 

7. Land exchange. Exchanging public land (fee Utle) for state and private 
lands lo secure a particular locaUon £ind/or management. This tool must 
be evaluated on I) the availability of public land of equal value for ex­
change. 2) Uie ownership of the public land (federal, state, county). 3) the 
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authoritv of Uie public body to enter into land exchanges. 4) Uic chapgc in 
public umber supply as a result ofthe exchange. 5) e*̂ <̂ ; 

1 
and 7i the timing ofthe exchange 

lublic UniDcr suppiy ds <\ icaun oi u.v. ../^^......5^.. •.., -
base. 6) the willingness of nonlederal landowners to enter into exchanges. 

/>n,rl.ase. Pun hase ol lee title ol i,nvate or state Kinds lor rea.sons simil.ir 
,o land e.Kchange. lMn:h.,se musl be evaluated or. l i the authonlv ol the 
,,„l,lic se-tor to puP h.ase private or state land. 2) thr availahilUv of 
,-,.^,„,n es lor pi • pon lia.s.-. :il the willmgnr..- o\ the nonlederal parlies 
I , , .ell. W the chanu.- in i)nhlic limber supply as r-^ult ol the puichas.-. 
5i elleet on local lax base. 6) the liming of the purchase, i) whethei 
purchase is of both lr,.id or Umber or whether some hancst nghts are 
retained by seller. 

7 im;x?r rights trade. Rather than purchasing or e.xchanging land, fetleral 
and nonfederal parUes exchange Umber cutUng nghts without altcnng 
land ownership. This should be evaluated in the same way as land 
purchase or exchange. Legal technicalities may need lo be addressed. 

Conservation easements, mitigation banks, purdiase or transfer of develop-
ment or liarvest rights. A number of "market-oriented" tools are available 
lor protecUve management. These tools are characterized by being 
voluntary, rather than mandatory, and allow all parties involvedlo base 
lheir decisions on the likely costs and benefits Uiey will incur. The 
availability of these tools increases Uie opUons for efficienUy meetmg 
conservation goals. 

A conseivaUon easement is dedicated for conser^•aUon purposes, such as 
open space or wildlife habitat. The landowner is compensated for placmg 
land in an easement, often through preferenUaJ property tax U-eaUnent. 

The feasibility of conservaUon easements must be evaluated in terms of 1) 
the avaUabiUty of suitable areas for easements. 2) the abUity lo administer 
the easements, such as the existence of land Ir^isls. and 3) Uie relaUve 
benefits that a landowner could expect from entering into a conservaUon 
easement. 

MiUgaUon banking is an offsite miUgaUon tool intended to compensate for 
habitat losses associated wiUi future Umber hai^esUng or oOier acUvaUes. 
Credits musl be estabUshed (e.g.. acres of owl habilaU pnor to Urnber 
haivesung. The intent of miUgaUon banking is lo develop a surplus of 
secured habitat before Umber haivesUng proceeds in exisUng suitable 
habitat to minimize Uie lag Ume between losses from Umber harvesting 
and replacement from miUgaUon. MiUgaUon banking can consolidate 
miUgaUon measures from numerous small habitat losses and provide a 
larger off-site miUgaUon area. 

The feasibility of miUgaUon banks must be evaluated based on 1) Uie 
availability of suitable sites for miUgaUon banks Uiat would not have been 
protected oUicrwlse. 2) the ability lo estabUsh appropriate measure ot 
credits. 3) Uie insUtuUonal ability to administer Uie banks and momtor 
their effecUveness. 

Transfer of development or haivesl rights is another mechanisrn to allow 
higher levels of acUvity. such as Umber haivesUng. on locaUon (desUna-
Uon or sink) by transferring unused rights from anoUier locaUon (source), 
thereby reducing the potenUal level of acUviUes in the source lo^abon. 
Purchase of such rights can be used to lower the overall potenUal level of 
timber haivesUng in an area by not transferring Uiem to aiwUier locaUon. 
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The feasibility of transfer or purchase of rights must be evaluated against 
1) biological constraints regarding habitat quality. quanUty. and locaUon. 
21 availability of insUtuUonal means to evaluate, monitor, and keep 
account ofthe trades, and 3) transactions costs to landowners and 
administcnng agencies. \ny inules would have lo lie carelully and 
ci)nser\alively sLmcturetl owing to the unccrt:iinh.' about ih.eir hiolcM îi ul 
,ind soci.il .md economic elli cts. 

Irnplementation Scenario 

.:; •^cclion III.C.J., the rec()\'en' plan .issuiiics ;lial tctleial :icency implcmeni.i• 
iion will occur in phases tluring llie ne.M 5 years. .'Vn appro.ich to riTo\er\' 
plan implementaUon that is feasible and prompt might occur in three hroael 
phases. The first phase, which should Lake less than 1 year, involves comple 
lion ofa federal and nonfederal review of its rccoinmendaUons to dctennine 
organiz^ilion-specific actions needed to achieve consistency: e.g.. forest and 
resource management plan revisions, and to earn- out interim management 
\v hich soA'cs as an appropriate "bridge" to lull imi)leinenlaUon. The second 
phase, which likely will require u]) lo 2 years, involves completing these general 
resource management planning activities, preparing the more specific DCA 
management plans recommended in the recovery plan, and ado])ting research 
and monitoring strategies, and initiating related on-the-ground management 
actions. The third phase includes further refmemcnts of management acUvi-
lies. including monitoring and research, that characterize full-scale implemen­
tation, and the development of informaUon for use in reviewing and. as neces­
sary, revising the recovery plan. 

The following outline briefly describes this phased implementaUon strategy. It 
lists anticipated acUviUes in each phase of federal action agency (Forest Ser­
vice. BLM. NaUonal Park Service), nonfederal enUties. and the FSVS. Some of 
lhe actions specified in each phase are interdependent, and it is assumed th.it 
tliey may proceed either concurrently or sequentially, as necessary. 

Phase I (May 1992 - May 1993) 

1. Federal action agencies: 

• Review the recovery plan to determine management requirements needed 
to achieve consistency wilh recovery plan recommendaUons and Lake 
prohibiUons as required by FLPMA. NFMA. NEPA. and any other applicable 
mandates (e.g.. forest plan and regional gaide revision or amendment). 

• By Januar>' 1993. adopt the recovery plan and implement interim 
management to assure maximum consistency with recovery plan recom­
mendations pending compleUon ofthe above management requirements. 

2. Slates: 

• Review the recovery plan lo determine how lo implement its recommen­
dations under current authoriUes and initiate necessary acUons (e.g . HCP 
development), in cooperaUon with private landowners as appropriate. 

• Assess the feasibility of other acUons lo promote recovery plan imjile-
mentaUon. 

3. U S. Fish and Wildlife Service: 

• Promulgate a criUcal habilal rule lo reflect recovery plan recommenda­
tions, and use it in conjuncUon with the DCA management guidelines as 
the basis for adverse modification determinaUons. 



. use the recover plan's - - - ^ ^ ^ ^ - ^ ^ ^ ^ r t ^ ^ ^ ^ ^ ^ ^ ^ ^ 
,he basis lor section 7 ^ " ^ ^ " ^ f , ^ , f, '^ for 
„.ooardv- biological opinions (including incidental take staicu 
!;;:;;cy Iilans that are'consistent v..th those recommendations. 

. F.tablish the coordinating group recommended in the rccovei,. plan to 
pnnule unplement,.lion adv^re ,uul :issisi,uice. 

mg UCPs. 

. Assess the desirability of promulgating a speci:il nilc under sccUon 4(d) 

ot the Endangered Species Acl. 

Phase 2 (May 1993 • May 1995) 

1. Federal action agencies: 

. Complete acUons needed lo assure lull adoption of recov•ê •̂ plan recom­
mendaUons Ul accordance with their legal mandates. 

. Xdopt monitoring and research strategies. 

2. States: 

. conunue efforts to implement recovery plan recommendaUons for 
nonfederal lands, including HCP development. 

. coordinate with federal agencies and the private sector on monitoring 

and research efforts. 

3 US Fish and Wildlife Senice: 

future acUons carried out consistent with those plans. 

. Prov.de advice and assistance on all aspects of recovery plan implemen­
taUon as required, in conjuncUon with the coordinaUng group. 

. Assess progress toward recovery plan implementaUon and provide 
appropriate recommendations. 

. Complete promulgation of a special rtile. 

Phase 3 (May 1995 • May 1997) 

1 Federal acUon agencies: 

. complete planning requirements and be .̂ ^ ' f u " i-Ple-^^^^^ - S - ^ ' 
ing program operaUons. as well as monitoring and research. 

. Report on Uie results of recovery plan implementaUon during Uie first 5 

years. 
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2. States: 

• Continue to implement Uie recoverv- plans recommendations. esiK-ci.illy 
those designed to provide further incenUves tor owl and habitat constTv:i-
lion. 

. i Fish ,uu! Wildlife St-rMCc: 

• llevMje pnman' ellons lo pnividing advice .ind as.-~ist.ince nn uw! n-c>.v-
'••,-\-, ;is .ippnscil lo rcclaion' oix-r.Uio;;.--. ;: i' ucr.il .i^rni ir.-, .-c ;n il;c 
i:iipici;:c:!i,ii ion" pha.̂ i-

• With assistance Irnm the coordinaUng group, provide guid;iii(-e lo led', i.i 
.irtion agencies, stales, and private landouners on the pnx:ess .;nd mloi 
malion requirements tor recovery plan review alter its initial implement.i 
tion phase, so that review can Ijegin promptly in May 1997. and revision 
completed in a time frame that enables it to ser^e as a b;isis lor agency 
decadal i)lanning. 
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United States Departinent of the Interior 
OPKICE 0? THE SECRKTAfiY 

Washington. D.C 20240 

AugxiSt 24, 1992 

MejBnrandua 

To: Director, ?lsh and wildlife service 

Fr<sia: Assistant Secretary - Fish and Wildlife and Parks ^ y M ! ^ 

Subriects Intaria Policy Regardijiq En^orc«Eient of Prohibition 
Against Taking for the Sorthem Spotted ovl 

Therfe oontinues to bo concem over tiov the Pish and wi ld l i f e 
Service w i l l enforce taJcing restri6t4ona vi th respect to the 
northarn spotted ovl fStrix oceidantalig .̂pn^jn^^ on non-
i-eaerai lands withx» i t s raage. Uiis concern h^s centered in 
part on uncertainty regarding the eartent to wiiich habitat 
a l terat ions would considered ta3c« prohibited under section 
s Qf th© Endangered Species Act (ZSA) - The of f ice of th& 
Solicitor* has consid«red the Federal Governaenfe'* ab i l i ty to 
s u c c e ^ f u l l y pros^ut© habitat alt«z:atlon oase«. 
Additionally, the pish and Wildlif* service jnû st oonsidi«r the 
most effective use of enforceaant resources. 

in order to concentrate enforcement of the taking prohibition 
for the ovl on areas that are most lUcely to produce posit ive 
re su l t s for the speciea and to deter gertoua violations ot 
tha Endangered Species .Act, you should focrus attention on 
suspected violations thatx 

1. show evidence of deliberate iiitcnt to caxjse harai or 
harassment of spotted owls, or 

2. produce physical evidence thet a direct taking of 
owls or their parts has occurred, or 

3. involve deetruction of habitat in the iJoaediate 
v ic ini ty of a known aotivity center (less than a 
500 acre c irc le centered at the a<;tivity center). 

I n implementing this Interim Policy, please be reninded that 
by memoraadua dated October 2, 1991, the Fish and Wildlife 
R ^ l o n 1 Office vithdrov tlje docvuaent r«rerred to as 
"Procedures Leading to Kndangerod Species Act Cojopliajip* for 
the Northern Spotted owl,** (Fws July 1990) . By written br i e / 
f i l e d by the Departaant of Justice on behalf of the 
Department and the Service in Syeat Horae cnaptei; eif 
PQBgtcUftitiea for, a Great Oreoen v. Ttirt>^, tbe Dis tr ic t Court 
was advised that those Procedures (referred to as "the 
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Incidental TaXe Guidelines") were rescinded for external use. 
The standards from that guidance docuaent may no longer ne 
used in a aanner inconsistent vith these directions. .n this 
regard, you should continue to assess possibilities for ^ 

•-instituting conservation mechanisjiis for "^^^ species throug.. 
Habitat Conservation Plans or special rules that-«aightbe—-
more effective than tUe prohibition against taking- This 
Interim Policy wil l remain in effect until such neacnros are 
put p lace . 


