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Food and Drug Administration - Dr. Stuart

Nightingale

Department of Justice - Myles Flint

Office of the U.S. Trade Representative - Brian Samuels

Office of Management and Budget - Gordon Adams

Office of the Vice President - Leon Fuerth

Office of Environmental Policy - Katie McGinty

Council of Economic Advisers -~ K. C, Fung

National Security Council - Eileen Claussen

National Economic Council -~ Bo Cutter

Department of State - Joanna Shelton

Donna Hrinak
FROM; Curtis Boééeatbr

SUBJECT: NAFTA/Environmental Issues

As requested by the National Economic Council working
group on the NAFTA, I will be chairing an interagency meeting to
address environmental issues surrounding the -NAFTA at 3:30 P.M.
on Friday, February 19, in room 1105 in the State Department.

We need to consider ways of making progress on environmental
issues that have been raised in connection with the NAFTA and,
particularly, to reach agreement on the elements that should be
included in revised negotiating instructions for the Narth
American Commission on the Environment (NACE). The attached

paper, prepared by EPA and State, will provide a basis for our
discussion. '

It would be helpful, if possible, to limit attendees to
no more than two per agency. Please call 202-647-1555 to let us
know who will be attending from Your agency.

Attachment: as stated.
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DRAFT OPTIONE PAYER

For Consideration by

Sub~group on Envirenment,

Ad Hoo Working Group on NAFTA,
Natlonal Econemic Council.

THE NAFTA; POSSIBLE OPTIONS FOR ADDRESSING ENVIRONMENTAL TSSUES

This draft paper presents a framewerk for decigion-makers ton
approach the environmantal concerns expressed Ly environmental
NGOs, Congress, U.8. Government Agencies and/ox the President
about environmental issues raised in cennectior, with the North
fmerican Free Trade Agreement (NAFTA) but not addraesgsed in the
Agreement itself. The first category below, entitled
"Assumptions/Considerations", lists patters that precumably will
inform how all "Concerns" are addressed., Next, each major
concern that needs to be addressed by the Adminlotration (because
it is valid and/or politically necessary) is 1&entified and
discussed. Beneath each cuvucerT:, which may ke broken down into a
set of related concerns, is a set of "Possible Options," not
intended to be exhaustive, followed by "Factoras! that may assist
decision-makers in choosing among these or other "Options.™

ASSUMPTIONS /CONSLDERATIONS :

o President Clinton has said the NAFTA text will not be
recpened to further negotiation (a copy of the: relevant NAFTA
sections 1s attached for reference);

-] The NAFTA ¢ountries agree that economic development flowing
from NAFTA shall be undertaken "in a manner consistent with
environmental protection and conservation" and: that the

development promoted by the Agreement shall be "sustainable
developrent ;"

o A principal environmental abjective of NAFTA is "to

strengthen the development and enforcement of enV1ronmental laws
and regulatlons,

o The extent to which environmental, health, safety and
congervation (herasinafter “env1ronmcntal") conzerns are addressed
may datermine whether NAFTA is approved. How supplemental or

|1} 1 L

parallel track" environmental initiatives and, agreements help
ensure that the NAFTA is both an engine for economic growth and
an affirmative force for environmental protection, restoration
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and enhancement, will shape Congressional response to creation of
a North American free trade area;

o certain environmental concerns are relatgd:to the stage of
development of the Maxican econeomy and how existing conditions
may be exacarbated or improved by NAFTA;

o The proposed timing of submission of implementing
legislation to Cengress and the up-or—down vote on that
legislation is such that if side agreement(s) are to be
considered concurrently, their negotiation must be concluded by
June 1, 1993;

o There is a range of available foreign policy toels (bi and
trilateral agreements or initiatives and unilateral actions) that
the U.S§. may use, concurrently if necessary (i.e., thay are not
autually-exclusive), to addrese regional environmental concerns;

o . Agreement(s) reached with Mcxico and/or Canada to address
envirenmental concerns will likely be “reciprocal”, meaning that
the U.8. wlll itself be subject to the same conditions that it
succeeds in imposing on the cther NAFTA countriles;

o Each NAPTA country, inc¢luding the U.S., is concerned
with the measure ol nsovereignty” it will surriender in reaching
agreement on how environmental concerns are to be addressed;

o Subnational authorities in each NAFTA country retain certain
authority over envirovnmental enforcement and gtandards
development;

o - fThere are limitations on what the U.5. could accept with
respect to enforcement within its national junisdictien, given
its system involving significant prosecutorial discretion,
Constitutional rights 6f due process and concerns related to the
commitment of resources;

o} The content of any agreement that the U.&. reaches with
Mexico and/or Canada will influence the f£orm ¢f the agreement
(e.g., executive agreement, treaty requiring two-thirds approval
by the Senate, Agreement and/or its implementlng legislation
rolled into NAFTA implementing legislation);

Q The U.S., Mexican and Canadian legal systems are different
from one another (e.g., Mexico’s reliance on administrative

action as opposed to litigation and Canada’s ¢enerally non-—
litigious system);

o Institutions or mechanisms created in the NAKLA context may
be viewed as a modele in other multilateral fora;

dood
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o Thers are budgetary constrainkts on the ability of each NarTa
country to address every environmental concern raised in
connection with the NAFTA; the effectiveness of any new
institutions or mechanisms created and MeXico’s
willingness/ability to take additional envirommental measures
could be dependent upon the commitment of additional financial
resources £rom the U.S./Canada;

] With respect to the issue of working towayd the
harmonization of standards, it should be noted that the United
States hac recegnized, most recently in Pr1nc1ple 11 of the Rie
Declaratien, that "{e)nvironmental standards, management
objectivezs and priorities should reflect the environmental and
development context to which they apply. 6tandards applied by
scwe countrlies may be inappropriate and of unwarranted economic
and social eost to other countries, in particular develeoping

countries.” -
PRINCIPAL ENVIRONMENTAL CONCFRNS RALSED BY THE NAFTA:

set forth below, not necessarily in order eof priority or
importance, are major environmantal "Concerns" (capabhle of being
addressed without reopening NAFTA negotlatxonSI expressed by
environmantal non-governmental erganizatjons (NGOs), the
congresa, U.S. Govaermmental Agencies in their preparation of an
Environmerntal Review of the NAFTA, and/or President Clinton
during the recent campaign. (The President’s October 4, 1992
statement is attached).

CONCFRN # 1: Closer economic integration with:Mexico will have
signiricant negative trnnsboundary effecate on the U.S.
environment.

-~ Transboundary Cancerns Related to Border Environmental
Conditions

o increased trade flows and @conomlc
-development cauged by free trade may place strains
. on the U.3.-Mexico Border Regicn with its

inadequate infrastructure and aiready-degraded

conditions that may turther neyatively impact the
.U.%. environment.

- Transboundary Concerns not Limited to the Border:
) Free trade should lead to increased
industrial development in Mexico beyond thie Border
Area that may negatively impact the U.S.

3
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Environment: increased polluting industrial
activity in Mexico beyond the border may have
negative anvironméntal effects in the U.S. (e.g.,
increased industrial activity may lead to air
quality and surface water pollution problems as
well as pollution from wastes and additional
hazardous wasta disposal problens)-.

o pffects of NAPTA on land use and a shared
ecosystem extending beyond the Border Area may
affect human, animal and plant 1ife or health.
Tncreased agricultural production icould lead to
clearing and deforestation which, ‘together with
increased use of pesticides affecting non-target
epecica and othor factors, may lead ta loas of
wildlife habitat, wildlife and bicdiversity, and
lesa of usaable surfaca and groundwater gupplies.

o  Eavere human health problems, including some

that cannot be eonfined to the border, may be

valoted to envirenmental degradatien exacarbated
by increased trade flows and industrial
development. Hepatitic A and B and tuberculoegir
are rampant on both aides of the U.S. border.
Cholera has reached tha Mexican side of the Ric
Grande. These diseases, caused by inadequate
sewage and waste disposal in areas whore -
populations are expected to grow esven more rapidly
with free trade, ere easily apread in any mobile

gociety. High rates of Anencephaly (a failure of

the brainstem to develop) aweng babice bern in the
Brownsville, Texas area have been traced to folic
acid deficiencias but environmental factore have
not been ruled out.

Possible Qptions:

——

Bilateral Approaches:

] Adoﬁt new annexes to the U.S.—Mexicb 1983
Border Environment Agreement

o Execute the new bilateral agreement on
environmental pollution, initialled last August,
which constructs a framework for bilateral

cocperation and agsistance activities throughout
Mexico '

o Strengthen implementation of the 1989
EPA/SEDUE (now SEDESOL) Mexico city Agreement
under which several work groups have heen formed
+o dea) with the pollution issues of the capital

4
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region but which have not met regularly or
developed joint proegrams

o Strengthen implementation of the Department
of Enaergy’s agreement with Maxiecas on Cooperation
for the Protection and Improvement of the

Environment in the Mexico City prropn1itan Area.

o Fully implamant the first phase (1952-1994)
of the U.S. Mexico Border Plan; Address additional
issues in development and implnnrntat;on of the
second phaea of the Plan (1955-1997)

o In the development of phase two of the Border
.Plan, include greater invelvement by HHE (Public
Health Service) and the center for Disease Contxol
as well as state and local health authorities

Trilaternl Approaches

() An institution such as the NACE e¢ould be
given authority to promote and facilitate
cooperation between and eamong all NAPTA countriec,

ineluding with raespect to the provisien of
taechnical and cooperation assistance.

Q An institution such as the NACE could be
empowered to discuss, and make recommendations on,
any aspect of the Nurth American Envirenment,
ineluding on environmental issues related the
viability of natural resourcves and public health
concerns.

© Increased trade flows generate additional
resources which, if properly directed, may lmprove
environmental conditiens. .Trade liberalization need
not necessarily result in environmental degradation.

CONCERN # 2 Mexlco does not adequately enforce 1ts environmental
laws, regulations and standards:

) Disparity in Envircnmental Enfol~cenent Levels
Between the U.S. and Mexico Could Lead to the Creation
of Pollution Bavens. Non-enforcemeni or waiver or
derogation from established levels of.environmental
protection to retain domestic investment or attract
foreign investment may cause U.S. industry (and jobs)
to relocate to Mexico and deprive the U.5. econeny of
expected NAFTA benefits. '

8
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o Mexico’s failure to enforce its environmental lavs
is & "brown subsidy" that creates a unlevel playing
field and harme competitivensss of U.S. goods. Maxjican
failure to enforce its enviromental laws, regulations
and standarde, will give to certain Mexican exports an
unfair advantage over similar U.S. gpods produced undex
far morc striat and acoctly environmantal standarde that
are enforced, rendering them less competitive.

o Mexica’a failure to enforce its environmental laws
and docentralise enfercement policy making will lead to
further environmental degradation that adversely
jwpacts the United ctates. Mexico, with avery
incentive to improve enforcement, has made only modest
strides toward improving enforcement and decentraliging
decision making. FPailure to fully participate in’
vilateral initiatives, lack of date 'sharing, etc.
euggest once the NAFTA "carrzot" is gone, this beginning
trend may not continue. Failure to check growing

pollution problems could have a negative impact on the
U,S. envircnment.

o NAFTA countries have no meaningful recourse
against any other NAFTA country thal: frustrates
achlevement of NAFTA’s environmental goals due to
failure to enforce its environmental lawe, requlations
or standards. :

e
rosggible options: w o
~- Bilateral Approaches: W

"0 Cooperative efforts already underway (e.d.,
in the form of bilateral enforcement workgroups
formed under the 1983 La rPaz Agreexent and the
U.S.-Mexico Border Plan) could be enhanced or
expanded in scope.

o Technical assistance (e.g., including
training of enforcement personnel)/ provision of
targeted financial resources could be increased.

a The U.S.=-Mexico bilateral agreement on
envirommental pollution issues, which provides for
enforcement cooperation beyond the border area,
could be signed as is or in modified form.

o  Because Mexican environmental enforcement i
50 highly centralized, enforcement cooperation

could bacome a focus of the 1989 Mexico City
Agreement.
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-- Bilataral or Trilateral Approaches:

VY,

¥
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o Encourage Mexico (and possibly Canada) ta
commit in a legally binding agraement to adopt
community-right-to-know laws wnich promote
citizen involvement, the dissemination .of
important infermation ta the puplic and )
governmental responsiveness to public concerns.

Q. Encourage Mexice (and possibly Canada) to
comnit in a legally binding agreement to permit
suits by their citizens to enforyce Mexicam (and
pessibly Canadian) environmental laws and
regulations and to provida for other rights and .
remadies (possibly modeled aftelr provisions of
the NAFTA on Intellectual preopexty, 17.14-17.17)

~-= Trilateral Approaches:

Y

¢ - Reach agreement with Mexice and Canada that a
trilateral envirommental institution such as the

proposed North American Commissjion on the
Envirenment (NACE) should: '

- have authority teo moniter, and report
regularly and publicly on, how -he NAFTA countries
are meeting that Agraement’s anvironmental
objectives (one of which is "to|strengthen the
development and enforgement of environmental lawe
and regulations)", thus providing for periodic
raview of the envirenmental impacts of its
implementation;

-- play a role in the implementation of the
NAFTA investment provision that!NAFTA countrias
"recognize that it is inappropriate to encourage
investment by reluxing domestic health, safcty or
environmental meagsures® and providing for
consultation in the event “a Party considers that

_another Party has. offers such encouragement";

-~  provide environmental expertise to NAFTA (tﬁL4//
dispute settlement panels; Ny . .

NAFTA Free Trade Commission) any environmental

== generally discuss/report va (including te the ATTJ
issues related to the NAFTA;
== Dbe granted what has been t¢rmed broadly

"enforcement authority", which c¢ould mean one or
moere of the following: f
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o (]
the public{ Right€ of citizens ffom a NAFTA
country to complain could be limitad to
mattere regarding enforcemert of their own
country’/e laws or teo transbcundary
enforcement concerng, i.e., ‘environmental
impactes in one NAFTA country caused by lax or
nonanforcanent in another; - -

o some ‘degree of inspection authority,
e.g., the ability to conduet fact-finding and
investigations in the three NAFTA countries;

o some authority to impese penalties --
for exanmple, trade meaguros.:againet another
NAPTA country == upon a determination that it

(VT has relaxed or waived its erivironmental
requirements to attract or retain investment;
and/or

o functioning only as the initial peint of
consideration for complaints, leaving both
enforcement and retaliation for lack of
enforcement with national authorities
(Senator Baucus) ;

-- Unilateral Approaches .

o anmend U.8. trade law to provide that
countervailing duliee may be applied to goods
produced abroad in pollution havens, or without
enrorcement of compurably strict environmental

standards.
Factors:
0 With respect to granting any supranational ingtitution

certain enforcement authorities, e.g. authority to impoge trade
or other sanctions or penalties, serious legal concerns would be
raised for the U.S. 1In addition, the composition of the
institution (i.e., whether members are government
representatives) would likely be affected by the inclusion of
such powvers;

-~~~ © Mexico has declared at the highest levels its intention
never to become a pellution haven. Recent effocrts at improved

/// enforcement and commitment of financial resources to

enyiyonmental enforcement, often in response tc Mexican public
opinion., suggest that this is the general trend in Mexico;

010
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o Thezre is uncartainty and debate concerning the precige
ampact that industrial and agricultural developnent related to
NAFTA will have on Mexico’e natural resources, including forests

and wildliike habitat and the resulting harm to the global
commona.

© Mcxico has been unwilling to sign the new hilateral on /7
environmental pollution pending conclusion of the NACE ‘
negetiations and achieving a better sensa of Clinten
Adeministration views; " :

o Provision for citizen suits in NAFTA countries
colncides with Prineiple 10 of the Rio Dealaration which, in the
context of public participation and environmental issues, statag
that "elfective access to judicial ang adninistirative
proceedings, including redress and remedy, shall be provided";

o Mexico’s commitment to adopt community-right-toeknow
laws would be consistent with Principle 10 of the Rio Declaration
vhich provides that "[EJach individual shall have appropriate
access to information concerning the environment that is held by
public authorities, including informatien on hazardous materials
and activities in their conmunities, and the opportunity to
participate in decision-making procasses;"

o Dependence by the U.5, on Rio Declaraticn lanquage to
leverage U.S, interests carries risks, a3 the full text of the

Declaration makes apparent. 7

.

o There are numerous vays that inspection activities 04{ﬂ
could be conducted depending upon the degree of: intruslveness
congidered desirable and legal; -

which are countervailable, the fajilure to enforse comparably

Estrict environmental standards, it could then ba argued that a

range of other actions contributing to an unlevel playing field
hould alse be eountervailable, U.S. trading partners coula

esumably be countéd upon to expand those actions againet which

ey could countervail against U.3. goods (e.gq., imposition’ by
phe EC of countervailing duties aen u.s. goods because of
Ingufficient energy taxes). .

v

CONCERN # 3: Insufticient bilateral and trilateral
institutions and/or oversight mechanisms exist to ensure that

increased‘economic activity agsociated with NAFTA does not harm
auman, animal and plant life and health

o Increased public invelvement in addressing
environmental concerng in each NAFTA country is needed and

e
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CONCERN # 5; There is a need for the U.S., Mexico and Canada to
begin working toward the development of certain "minimum
environmental etandards! which each would agree to enforce within
its own jurisdietion.

Posgible Optiona:

o Reach trilateral agreement on common "minimum” environmental
standards, which would act as a floor and not a ceiling, which
vould promote enforcement of such standards throughout the

region. Each RAITA country would remain frea to set higher than
minimum standaxds. )

Factors:

o There ieg the concern with respect to enforcement of any .
"pinimum* North American cnvironmental standards,-that euch an

agreement could lead to lewer standards than those currently ////

mandated under Muxican law (but net necessarily enforced) and ///
could also lead to pressure in the U.5. for downward

narmonization resulliny in lower levels of protectionp

o Mexico’s environmental laws, requlations and standards, as
wvritten, are broadly coemparable to those of the United States but
in Mexico, one f£inds much less monitoring of compliance with, and
enforcement of, those laws.

CONCERN # 6 The total cost of addressing key envirunuental
concerns, including border clean-up, is unknown but generally
believed to be in the several billions of dollars. Adequate
funding of initiatives and agreements to address. environmental
concerns is not yet assured by the NAFIA countries. Some means,
whether unilateral, bilateral or trilateral must be developed to
provide each NAFTA country with resources to fund its share of
environmental preservation, restoration and enhancement costs.

Pessible Options:

. o Ccreation of a special North American Development Bank ,;7/5
(Président Salinas);

o Assessment of a fee or charge (one percent under some
proposals) on goods and/or investment crossing the border and
application of proceeds to border environmental restoration
(Baucus/Gephardt/de la Garza); '

12



02-19-93 09:30 202 647 0 .
02/18:/83  17.32 IET 12 647 0181 STAIE OES/EGC _lAo1s

° Reallocation of a portion of duties collected on
Mexican and Canadian goods entering the United Gtates during the
period that duties are phased out undar NAFTA (up to 1S years) to
environmental purposes inecluding border infrastructurej

o Commitment of a portion of general tax revenues to
border anvironmental iccuas;

with bonding, authority, capitalized through initial contributions
by both Govermments, te fund border environmental infrastructure

o ¢reation of a binational border finange corporation )%f,;g
—
(Richardson); and ™~

o Earmarked increase in coporate income taxes (Hufbauer) ;

=] Technology partnerships (private sectpr{ii] bzyvd

Factors:

a Any redirection of duties or other funds anticipated and

allocated would involve reallocatien, away from their dedisated
use

o It ie unclear what the U.S. Government is willing to commit
to envirommental concerns in the way of financial resourcecs) o
vhat extent, if any, is the U.S. prepared to comait funds to help
Mexies address its eavirommental problems. Thers is some
expectation on the part of the Mexico that the U.S. will provide
{t witn assistance. Canada has given neo indicagtion of any

intention to contribute substantially to U.5.~Mexico border
Clean"up .

o Mexico is limited in its aplllity to absorxl rapidly large

resources directed toward environmental clean-up and enforcement
of environmental laws, requlations and standards;

o Border fees and other surcharges will add to the cost of

goods (even increase them in the short run) at a time when duty
elininatien .is to be phased in;

o A border finance corporation would be most suitable ror only
those projeots that have the potential to provide a return' on
investment (#.g., through application of -user tees); :

o Any “earmarking" of funds circumvents the noreal budget

process and does not permit a sorting out of priorities at
particular times.

13
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OTHER CONCERN: MAFTA ostablishes no criteria for the use of
trade measures to affect environmentally haxmful production and
proceas methods (PPMe). Within the NAFTA free trade area, no
country can discriminate amony like imports according to how they
are produced, whatcver harm that proceszs may pose to its
envirenment, the regional environment, or the region’s "slice" of
the global commons. Undexr NAFTA {and GATT rulss) Countries may

only discriminate among like products according to their inherent
characteristics.

Poeslble Options:

=] This concern should be addressed through U.S. Governuent
efforts at GATT reform within the Uruguay Round, or through
complemeatary efforts in other fora auch ac efiforte to develep
trade and environment MGuidelines™ now underway at the OECD.

Factors: ' ~

o onee the manner in which goods are produced- is considered, a
nglippery slope" is created inviting ¢onsideration of child labor
and human and animal rights issues, to name only a few. If
im|ports may be banned for thesé or other reasons, international
trade flows could be substantially affected.

74

OTHER CONGCERN: = Conflicte seem to exist between the spirit of h“\pyla
the NAFTA and -existing bilateral agreements relating to the

Border Area: One example is the apparent contlict between

creation of a free trade arsa, and the burden Lhat will continue

to-be placed on many U.S. exports to Mexico if Annex III to the

La Paz Agreement j& not amended. currently, Lhe wastes generated

in the production of many Mexican products must be disposed of by

the U.5. (in the U,S.) if delivered to the boxder. This runs

counter to the notion of free trade and does little to encourage

Maxico to develop its own disposal facilities, with the nelp of

U.S. service and technology providers.

possible Option: N w/
. ‘ -

° Renegotiate Agﬂg§/I;I to the 1 Ta Laz Agreement which has

been “q;andfathere in its current form by the NAFTA. Hazardous

waste disposal rules could be phased ocut together with tariffs

and in the interim notification requirements could be clarified.

Factors:

o Mexico is not eager to change the terms -of Annex III.
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