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U,S, Senator Howard M. 

METZENBA UM 
of Ohio 

Committees: 
Judiciary 
Labor and Human Resources 
Select Committee on Intelligence 
Environment and Public Works 

Chairmanships: 
Subcommittee on Antitrust 
Subcommittee on Labor 

FOR IMMEDIATE RELEASE 
Date: July 24, 1992 

Contact; Nancy Coffey 
(202) 224-2315 

METZENBAUM REACTS TO APPEALS BOARD RULING ON WTI 

"THIS RULING CONFIRMS WHAT WE HAVE BEEN SAYING ALL ALONG THAT 
EPA ACTED ILLEGALLY AND IMPROPERLY IN ISSUING THE PERMIT TO WTI. 
SURELY EPA KNEW THAT FEDERAL REGULATIONS REQUIRE THAT THE OWNER 
OF THE LAND BE LISTED ON THE PERMIT. SURELY EPA KNEW THAT NO 
PERMIT SHOULD HAVE BEEN ISSUED BEFORE IT WAS VERY CLEAR WHO OWNS 
THE INCINERATOR. BY NOW THE EPA SHOULD KNOW AND JUST ADMIT THAT 
THE WTI PERMIT IS HOPELESSLY FOULED UP AND SHOULD BE REVOKED." 



U,S. Senator Howard M 

METZENBA UM 
of Ohio 

Comiiiltlees: 
Judiciary 
Labor and Human nesources 
Select Coinniittee on Intelligence 
Efivirontnent and Public Works 

Chairmanships: 
Subcommittee on Antitrust 
Subcommittee on Labor 
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-HOW DID EPA'S LAWYERS CHARACTERIZE THAT ACTION? 

—ANOTHER VIOLATION OF THE LAW. 

—THAT'S NOT ALL. 
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)s. As part of a comprehensive solid 
process. States were urged to prohibit 
vithin five years of the date on which 
L grant program for State solid waste 
authorized under subtitle D. Grant 
hat continued to allow the operation 

or sanitary landfills in 1979. The cri-
if facilities in flood plains, protection 
ance v;̂ .I.K-the discharge requirements 
id water "contamination, land applica-
ase vectors, prohibition of open bum-
ases and other safety hazards. 
1 Solid Waste Amendments Act Con-
fy the criteria for sanitary landfills 
wastes and small quantity generator 
3 for siting, ground water monitoring 
ised criteria were promulgated in Oc-

iumps has been in place for many 
Uy implemented. Although EPA can 
y against facilities that do not satisfy 
ills, EPA has chosen to rely principal-
;ement. However, the grant program 
s that developed comprehensive solid 
ibition on open dumps has not been 
there has been little inducement for 

i Federally-imposed requirement, 
res the Federal impetus for the sani-
trohibition on open dumps. It uses the 
(d loss of Federal grant dollars, origi-
atute. The bill requires the Adminis-
the Clean Air Act, the Clean Water 

osal Act (including grants for hazard-
ims) for every State that continues to 
imps. 
e years after enactment of the Re-
)very Act Amendments of 1992. They 
er the authority of each of the three 
is required to make the reductions 
ids that no open dump is receiving 
must the State have a prohibition on 
, the prohibition must be effectively 

D be phsised in with reductions of 10 
r enactment, 20 percent in the fourth 
ent in the fifth year after enactment 
year and each subsequent year after 
the allocation of any State not com-

rill be reallocated to other States for 
I the authorizing statutes. 
)ply to the Freshkills landfill which is 
} municipal waste generated in New 
of the largest landfills in the nation 
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and will spend tens of millions of dollars to improve performance. 
The State of New York has taken enforcement action with respect 
to Freshkills and the landfill is under order to upgrade its oper­
ations to provide additional protection for human health and the 
environment. 

PROHiBmoN ON B U R N I N G (SECTION 418) 

SUMMARY 

This section specifically prohibits the Waste Technologies Indus­
tries (WTI) hazardous water incinerator, located in East Liverpool, 
Ohio from conducting test bums until such time as the litigation 
and administrative appeals pending on the date of enactment have 
been resolved to final judgment. 

DISCUSSION 

Currently pending in Federal District Court is a 9 count suit 
against WTI, the U.S. EPA and the Ohio EPA filed by the Attorney 
General of West Virginia. In addition, the City of Pittsburgh, Penn­
sylvania has 4 w n permit appeals pending before the Ohio Board 
of Environmental Review, and has filed a notice of intent to sue 
WTI and the Ohio EPA. 

At issue are allegations that hazardous waste permits issued to 
w n by U.S. EPA pursuant to the Resource Conservation and Re­
covery Act, and Ohio EPA pursuant to state law are illegal. More 
specifically, the parties allege that (1) the landowner was not made 
a party to the permit, a violation of the Resource Conservation and 
Recovery Act, (2) the facility operator was not certified on the 
RCRA permit, also a violation of RCRA; (3) the partnership that 
currently owns WTI is comprised of different companies than the 
partnership in whose name the RCRA permit was issued; (4) after 
the RCRA permit was issued, the activities authorized pursuant to 
the permit were expanded without modification and interested par­
ties were not notified; (5) the plant does not meet the specifications 
required in the state construction permit; (6) U.S. EPA and Ohio 
EPA failed to review the suitability of the proposed incinerator lo­
cation after the State of Ohio enacted new siting standards; (7) the 
construction of the incinerator on property owmed by the Colum­
biana County Port Authority (CCPA) violates the terms of an 
agreement between CCPA and the State of Ohio; (8) the lease 
agreement between W n and CCPA is invalid because CCPA ig­
nored Ohio law on private sector solicitation and public notice; and 
(9) the incinerator is located within a floodplain, on the banks of a 
river, within 1,100 feet of an elementary school, and vtathin 800 
feet of a neighborhood. 

The issues raised in the litigation and administrative actions 
should be resolved before the WTI incinerator is permitted to bum 
hazardous waste. 
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The "Resource Consen'ation and Reeovoiy Act iVmendnicnts of 1991". 

IN THE SENATE OF TKE UNITED STATES 

APRIL 25, 1991 

Mr Baucus (for himself, Mr. Ci-L^EE, and Mr. BURDICK) introduced the fol-
10A\ing bill; which was read t̂ dce and referred to the Committee on Envi­
ronment and Public Works 

JUNE 19 (legislative day, JUXE 16), 1992 

Reported by Mr. BURDiCK, with an amendment and an amendment to the title 

[Strike out all after the enacting clause and insert the part printed in italic] 

A BILL 
The "Resource Consei-vation and Reeoveiy Act Amendments 

of 1991". 

1 Be it enacted by tlie Senate and House of Representa-

2 tives oftJie United States of America in Congress assembled, 

3 GHOft^ qWfcfi ANB ¥ABfaB OP COXTCXTS 

4 SECTIOX 4r7 ^̂ hia Aefe mtty be ette4 tts #H? 'Ttcaoiu-cc 

5 Conacfvatioit trn^ Reeoveiy Aet Amcndmenta 
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1 SEC. 4iarPROHIBITION ON BURNING. 

% 2 (a) IN GENERAL.—Notwithstanding any other provi-

1 3 sion of law, and except as provided in subsection (b), the 

. 4 Administrator of the Environmental Protection Agency 

zr 5 may not approve a trial bum plan for the commercial haz-

4- 6 ardoiis waste incinerator located in East Liverpool, Ohio, 

y 7 with respect to which a permit was issued with the Envi-

|: 8 ronmental Protection Agency hazardous waste permit iden-

• 
i j 9 tification number OH980613541, and no buming of haz-

^ 10 ardour waste may be carried out at the incinerator. 

w' \\ (b) APPLICABILITY.—The prohibitions under sub-

: 12 section (a) shall apply until su£h time as all State and 

13 Federal administrative appeals pending on the date of en-

14 actment of this section relating to the incinerator have been 

15 exhausted, and a final judgment has been entered in any 

16 related action pending in a State or Federal court on the 

17 date of enactment of this section. 

18 SEC. 419. MUNICIPAL SOLID WASTE RESEARCH. 

19 Section 8006 of the Solid Waste Disposal Act (42 

20 U.S.C. 6986) is amended to read as follows: 

p 21 "MUNICIPAL SOLID WASTE PROGRAMS 

!%• 
ft 22 "SEC. 8006. (a) MUNICIPAL SOLID WASTE RESEARCH, 
W 

23 .DEVELOPMENT, AND DEMONSTRATION.—(i) The Adminis-
g 24 trator may establish a comprehensive research, development, i|' 25 and demonstration program for tlie purpose of identifying 

26 and addressing, in the safest and most efficient manner, 

•S 976 RS 



HOWARD M. METZENBAUM COMMITTEES. 
OHIO JUDICIARY 

Bnirecl States Senate 
UVBOR AND HUMAN RESOURCES 
SELECT COMMITTEE ON INTELLIGENCE 
ENVIRONMENT & PUBLIC WORKS 

CHAIRMANSHIPS. 

WASHINGTON, DC 205 10-3502 SUBCOMMITTEE ON ANTITRUST 

October 16, 1992 SUBCOMMITTEE ON LABOR 

Mr. William K. R e i l l y 
Administrator 

^ U.S. Environmental Protection Agency 
"=^401 M Street, S.W. 

Washington, D.C. 20460 

Dear Mr. R e i l l y : 

On October 5, 1992, I wrote to you expressing very serious 
concerns about the way in which your Region V staff was handling 
the Waste Technologies Industries hazardous waste 
incinerator/RCRA permit process. 

USEPA internal memorandums made public over the past few 
weeks made very clear that there has been a consistent agency 
bias in favor of permitting WTI to move forward with the plant. 
That i s why I urged you in my lette r to assemble a new team to 
undertake an independent and impartial review of the WTI/RCRA 
project. 

The day after my let t e r was received in your office, your 
spokesman Dave Cohen told a Cleveland Plain Dealer reporter that 
a reaction to Metzenbaum w i l l take time. However, Mr. Cohen was 
then quoted as having said "I'd wage a guess that i t w i l l end up 
being said that an examination reflects the fact that the agency 
feels a l l of the procedures and decisions made so far stand up to 
any scrutiny." 

Once again, your staff has made a predetermined conclusion 
without so much as having considered the facts of the matter. 
That has been my concern a l l along — that the agency's modus 
operandi has been to ignore the facts, to disregard the concerns 
expressed by citizens and public o f f i c i a l s , and to do whatever i t 
takes to move WTI forward. 

I always believed that you brought integrity to the USEPA. 
The top environmental post i s a d i f f i c u l t job in the Bush 
administration, and you have always had my support. But I am 
frank to say to you now that I am mightily disappointed in your 
handling of this project. 

I urge you again to undertake an independent review of 
USEPA's role in permitting the WTI f a c i l i t y . And I would 
appreciate hearing from you on the matter. 

Very sincerely yours. 

1 
afa M. Metzenbaum 

United States Senator 

HMM/dwj 



HOV.'AP.D M. METZENBAUM COMMITTEES: 
OHIO J U D I C I A R Y 

Bnitd States Senate 
WASHINGTON. DC 205 10-3502 

LABOR AND HUMAN RESOURCES 

SELECT COMMITTEE ON INTELLIGENCE 

ENVIRONMENT & PUBLIC WORKS 

CHAIRMANSHIPS: 

SUBCOMMITTEE ON ANTITRUST 

SUBCOMMITTEE ON LABOR 

October 5, 19 92 

Mr. William K. R e i l l y 
Administrator 
U.S. Environmental Protection Agency 
401 M Street, S.W. 
Washington, D.C. 20460 

Dear Mr. R e i l l y : 

As you know, I have been closely monitoring decisions made 
by the USEPA regarding the Waste Technologies Industries (WTI) 
hazardous waste i n c i n e r a t o r i n East Liverpool, Ohio. 

Accordingly, I was shocked by the contents of the attached 
memorandum prepared by the USEPA Assistant Regional Counsel 
Nancy-Ellen Zusman, and made public l a s t week. According t o 
Ms. Zusman, the document, which was addressed to a l l of the 
senior EPA regional personnel working on WTI, "serves to 
memorialize the schedule of items to be accomplished i n r e l a t i o n 
t o the .. . i n c i n e r a t o r . . . which was discussed i n a b r i e f i n g of the 
Regional Administrator on August 20, 1992." 

The memo outlin e d a sixteen point chronology of steps that 
USEPA would undertake culminating i n a date c e r t a i n i n which, 
"WTI would be allowed to bring hazardous waste on s i t e (Feb. 
1993)." What the memo makes clear i s tha t i t was the p o s i t i o n of 
USEPA a l l along to give WTI the go-ahead. The questions raised 
by the USEPA Inspector General, the administrative appeals and 
other outstanding issues were merely t o be handled f o r p i i b l i c 
r e l a t i o n s purposes. There would be no serious examination of the 
issues, j u s t a resume of steps t o be completed before announcing 
the f i n a l decision t o bring hazardous waste on s i t e . 

Furthermore, Ms. Zusman concluded the memo by s t a t i n g , 
"There i s nothing t o indicate t h a t the o r i g i n a l permit i s 
i n v a l i d , nor t h a t the Agency d i d not have a via b l e l i a b l e party 
to pursue..." However, a second USEPA i n t e r n a l memorandum 
addressed t o Ms. Zusman from Mr. Ignacio Arrazola, Law Clerk, 
SWERB V, t i t l e d "Possible t r a n s f e r of the WTI RCRA permit" 
contradicted Ms. Zusman's conclusion. Mr. Arrazola concluded 
t h a t "Good f a i t h l e g a l arguments can be made t o e i t h e r buoy or 
sink WTI's e x i s t i n g permit. Ultimately, the decision of whether 
the permit should pass through the legal n i c e t i e s unscathed i s a 
p o l i c y determination." That i s exactly what USEPA Region V di d . 
They made a p o l i c y decision, i n advance of any i n v e s t i g a t i o n , to 
permit WTI to move forward. 



Mr. William K. Re i l l y 
October 5, 1992 
Page Two 

I don't believe that I have ever seen such irresponsibility 
on the part of govemment o f f i c i a l s . The Region V staff from the 
Administrator down through the fourteen other individuals to whom 
the Zusman memo was addressed are so completely compromised that 
the public has no chance of getting a f a i r determination. And I 
am frank to say to you that you don't seem to understand that you 
are being made a party to thi s . I urge you to suspend the WTI 
permit, and to designate an entirely new team to undertake a 
complete review of the WTI/RCRA situation. 

Very sincerely 

M. Metzenbaum 
United States Senator 

HMM/dwj 



'FROM : T e r r i . Swearingen PHOKC NO. : 304 387 0574 

UNrnO $TATES ENVIRONMEMTAL PROTECTION AOENCV 
REGIONS 

77 WEST JACKSON BOULEVARD f ) 
CHICAQO.IL 60C04.3590 

PQl 

TO n€ ATTIimON OF: 

MEMQRAMPmf 

ACTORMP.V».f;T,TEHT 

SUBJECT: Wast* Technologies Industries 
»ff'̂ 3p^ '̂ 1552 Briefing 

FROMi Nancy-Ellen Zusman 
Assistant R|tgional Counsel^ 

TO: Se« Below 

DATE: 1992 

This aemoranduB serves to »e»orialia« the schedul«a af itans to be 
aceovpliahsd in relation to the Waste T<»ehnologi«ae Industries 
("WTI") hazardous waste Incinerator in East Liverpool, Ohio, 
which was discussed in a briefing of the Regional Adwlnistrator 

I t wds agreed that the following a c t i v l t l a s would take place in 
regard to the above referenced f a c i l i t y : 

1. 

2. 

3. 

4 . 

ORq w i l l write a letter to tho Ohio Attorney General's 
Office formally requesting i t s detarmihs.^ion on tha 
ownership and operational control issues for the WTl 
perait. 

B i l l Muno w i l l contact HQ (Rich Cuijttond) and explain 
what, actions the Region intends to taks uith regard to 
the WPI f a c i l i t y . 

U.fi. EPA w i l l inspect the WTI f a c i l i t y o« a/3S and 8/26 
to determine/compliance with i t a penoifc. 

A "Dear InteVested Party" le t t e r w i l l ba sent by OPA 
explaining recent developments at the WTI f a c i l i t y , 
including the lead issue (raised in the IG report) and 

10-01-92 01:44PM POOl »04 



'FROM : Terri Swearingen PHONE NO. •: 304 387 0574 P02 

5. 

6. 

i 

10. 

11, 

12. 

13. 

14. 

IS. 

16. 

the July 24, 1992, ruling by the Environmantal Appeals 
Board. (Week of 8/24/92) 

U.S. EPA will issue a letter to WTI stating the results 
of the technical inspection and that thera are problens 
with the permit in relation to tho ounaijshlp and 
operational control of the facility. Until those 
issues are cleared up to U.S- EPA»s' satisfaction no 
hasardous waste will be permitted to hs> brought on 
aite. (Early Sept.) 

A "Note to Correspondents" will be sent by OPA 
explaining the inspection results and that no waste 
will be brought on site until the ownarehip and 
operational control issues have been clciared up to the 
Agency's satisfaction. (Early Sept.) 

The real estate transaction bettjoon th>5 Coluubiana 
County Port Authority and WTI/Von Roll will be 
eonsuaanated; clearing up the property mvn̂ r preblea. 
(Mid Sept.)« 

) 
WTI will submit its revised permit apvalication, as 
priaviously requested. (Kid Sept.) 

The Ohio AG's Office w i l l give U.S. EPA i t s preliminary 
assessment of tha! owner/operator issuw-e. (Mid Oct.) 

U.S. EPA will respond to the IG Report. (Due Oct. 15) 

U.S. EPA will take enforcement action icgjiinat WTI for 
failure to notify and will request a class 2 
modification to correct the problems with the current 
permit.j (Mid Oct.) 

Ohio will issue i t s formal determination, (Early Mov.) 

WTI will initiate a Class 2 modification. (Early Hov.) 

The permit will be modified to correct tho 
owner/operator issue. (Jan. - Feb. 1993) 

HQ (Guimond) will respond to the Metasiibaum letter.' 
(Feb. 1993) * 

WTI will be allowed to bring hazardous uacto on-site. 
(Feb. 1993), 

The majority of theeel dates are tentative. The dates and/or 
milestones may chang^at any time i f U.S. EPA determines that 
human health or the Avironment i s not being protected. At some 
point during Ithis timeframe i t i s presumed that tho t r i a l bum 
plan w i l l be approved by U.S. EPA and that Ohio EPA will issue a 
permit to operate to WTI. iThe West Virginia lawsuit. Palumbo v. 

R-93% 
10-01-92 01:44PM P002 »04 



FROM : Terri Swearingen PHONE NO. : 304 387- ̂ 74 P03 

yEU^'.Sv'^^^ ^S^^ ' ""̂ ^̂  ̂ 1=° ongoing. OPA will 
issue "Motes to Correspondents" to 1st the public know about 
milestones. There is nothing to indicate that the original 

! invalid, nor that the Agency did not have a viable 
liable party to pursue for violations of the WTl permit at a l l 
times. Por any questions about any of these issues, 1 can be 

Addressees: Valdas V. Adamkus ' ^ . 
David Ullrich-^t^'-f i, h/y 
Williaia Muno- " ' k A . / ^ ^ .^''''^^J!^ 
Margaret McCue - b'V. ./ /4ff»t'̂  

Anne Rowan ' nfĥ r̂  
Suzanne Kircos " Buzanne mrcos ' .,. i / 
Karl Bremer-^" f̂ ^̂^ ftt̂ tii"^ kirî u^ 
Gary Victorine ftt^*^ (WH*/** />• 
Larry Kyte - fU^. CouniJ CHz"^ 
Sett Nelson./f/fr^ iet*.Cbv«»^ c-Vcf 
Dan 0'Giordan SHM lot^J^f"**^ OCic^lxjt's., 
Nary Ctinavan Co»4. Um!i»^ 

1 

R-94% 
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•Bnired t̂areif Senate 
WASHINGTON, DC 205J0-3S02 

F002/00J 

COUMirri£j. 

./UOtClAHV 

LABOR AND w;;vAN SCSOUXCfi 

i?L<CT COMMmtt ON INTtLUCtNCI 

CMAr l tMUHImpi . 

SUBCOMMITTtI ON ANTITRUST 

JU»COMMlTT« ON. LABOH 

October 5, 199 2 

Administrator ''z 
V ̂ ^^ironmental Protection 

401 M street, s W Agency 

Washington, D.C. *20460 

Dear Mr. Reiiiy-

by thQ%|EPA^J°^ard\?nhe^^^^ «ionitoring d^.i.i.ns made 
hazardous waste inclnIrator^'n^'lastt??e??^S? 'SMO'"'"^ ^^"^ 

Accordingly, j vm^g5S3S^-^'v 
n ? v ' 2 ? r ^"^P^^^^ ̂  t h H s m ^ ^ ^ Of th. attached 
Nancy-suen Zusman, and made public ifeJ"^* Regional Counsel 
MS. Zusman, the documant, whi?h According to 
senior EPA regional oeraonn«t addressed to a l l of the 

to the ...incinerator,.: which SL 3.^® accomplished in relation 
Regional Adniini.trator'oa Au^usrio Jsgf ^ ^ri^tin^ oitL 

" T n e r f f ^ ' ^ ^ J J ^ ^ ^ ^ ^ ^ i ^ b y stating, 
invalid, nor that the Aaencv di2 n^^^ origa.nal pexinit i s ' 
to pursue..." However a sLoirf S S L J ^ ^ * l i ^ l ^ l ^ party 
Jddressed to M3. zuamaA frem ? f i ' ^ t P r n a l memorandum̂  ^ 
ŜWERB V,vtitXed:v''Pc3l^M^SsSF^^^!*='-'=^ Arrazola, Law Clerk 

l^ontradiotod MJ^' Z U ^ W S c S S i J ^ f Pf , the.̂ WTl' RCRA permit" / 
' t ha t :-'Good ; f a l t h ' a s | a l ^ ^ l i ^ ^ 

the per^U t should p a s s ^ f e l w ' S^^ of : whetTher 
policy detennination!" ^Tha?^?.^ ^t^^^-^^<i^i^^^'^^h^f^^ 
They made a policy deciiioS VSBP^ R^^^ 
permit WTI tS nove ? ; r 4 i 5 ' ^ <>̂  -^^y i n v e ^ t i g a t i o j i ^ t J 
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on the part^of ̂ aovl?nio?r LI^?^? I?^"" such irresponsibility 
AdminisLator down throSoh-l^^^^ ^rfbin'tfe 
the zv̂ sman ̂ L r ^ s adSrlJs^d afrf^^;:; Other individuals to whom 
the publlS^ has: no chancroi ^° completely compromised that 
am frank to s a y ^ ? ^ | g ^ # @ | f l | , | ^ ? ^ i ^ And I 
are beii^g niade a party to thiS ^ J " ^ ^eojii to understand'that you 
permit, and to defigSte a^^^^.^''''^^ suspend the WTI 
co.pl.ie review o?1?f^??HcS^^^i%^^,^f^„^^-^ n^^^rt.^. a 

V Very sincerely yourj 

M. MetzenBaum 
United States Senator 

HMM/dwj 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

SEP 3 0 

O F F ICE OF 

S O L I D W A S T E A N D E M E R G E N C Y R E S P O N S E 

The Honorable Howard M. Metzenbaum 
United States Senate 
Washington, D.C. 20510 

Dear Senator Metzenbaum: 

On July 23, 1992, your s t a f f met with my deputy^-•Ri^e!i^ard J. 
Guimond, regarding the Waste Technologies Industries; (WTI)' \ 
incinerator i n East Liverpool, Ohio. You expressed cbnc^^ri^^ 
about the ownership and operational control of the f a c i l i t y . I 
would l i k e t o report to you our findings on these issues. 

As you noted i n your l e t t e r , the United States Environmental 
Protection Agency (USEPA) requested extensive information from 
WTI with respect to the ownership and operational control issues 
surrounding the f a c i l i t y under section 3007 of the Resource 
Conservation and Recovery Act (RCRA). Based on our review of the 
c e r t i f i e d materials submitted by WTI, we believe that the WTI 
permit i s v a l i d and that WTI i s the owner of the f a c i l i t y , as 
well as an operator of the f a c i l i t y . However, we believe that 
WTI's managing partner, Von Roll (Ohio), Inc. (VRO), i s also an 
operator of the f a c i l i t y , and that WTI should have submitted a 
permit modification request, and VRO should have signed a permit 
application, to add VRO to the permit. These issues are 
discussed i n more d e t a i l below. 

OWNERSHIP OF THE FACILITY 

With respect to the ownership issues, you expressed concern 
tha t WTI was constituted pursuant to a j o i n t venture agreement 
and applied f o r a RCRA permit i n 1981, but did not apply f o r a 
partnership license i n the State of Ohio u n t i l November 1987. 
This i s true, but we do not believe that a general partnership i n 
Ohio i s required to obtain a license i n order to do business. 
The f i l i n g of a c e r t i f i c a t e of general partnership i s necessary 
to enable the partnership to commence or maintain an action on or 
on account of a contract i n the partnership's name i n state 
court, or transfer a conveyance of real estate to or from the 
partnership. Ohio Revised Code sections 1777.02, 1777.04. • We do 
not believe that WTI was required to obtain a license i n order to 
be recognized as a bona f i d e partnership and to apply f o r a RCRA 
permit. 
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Concerns have also been expressed about changes i n the 
ownership of WTI, and whether these changes have caused WTI to 
dissolve or become a d i f f e r e n t legal e n t i t y than the e n t i t y that 
applied f o r and received a permit. Based on our review of the 
materials submitted by WTI and meetings regarding t h i s issue with^ 
both concerned c i t i z e n s and WTI, we have no basis to conclude 
that there has been a legal change i n the partnership e n t i t y . 
The o r i g i n a l four partners i n the partnership were Koppers 
Environmental Corp., Energy Technology Co., Waste Technologies, 
Inc. (with a comma), and Von Roll America, Inc. (VRA). Since 
1981, Stephens Inc., which owned 98.96% of the stock of Waste 
Technologies, Inc., sold Waste Technologies, Inc.'s i n t e r e s t i n 
WTI to WTI Acquisition, Inc., which was wholly owned by Stephens. 
WTI Acquisition, Inc. then changed i t s name to Waste Technologies 
Inc. (without a comma). As a r e s u l t of t h i s transaction, 
Stephens Inc., became the sole owner of the partner company. In 
addition, VRA created VRO as a subsidiary, and sold i t s i n t e r e s t 
i n the partnership to VRO. Koppers changed i t s name to 
Environmental Elements Ohio ( I n c . ) , and there has been no change 
with respect to Energy Technology Co. F i n a l l y , although the four 
o r i g i n a l companies had separate corporate parents, a l l are now 
owned by VRA. 

The WTI j o i n t venture agreement s p e c i f i c a l l y l i m i t s the 
grounds f o r d i s s o l u t i o n , and contemplates th a t the partnership 
w i l l continue notwithstanding changes i n the partners. We 
believe t h a t such provisions prevent dis s o l u t i o n upon the change 
of partners. See, e.g.. Cherry H i l l Corp. v. Estate of Riley. 
1982 WL 5555 (Oh. App.)(unreported); Heath v. S p i t z m i l l e r . 663 
S.W.2d 351 (Mo. App. 1983); Hunter v. Straube. 543 P.2d 278 (Or. 
1975); Adams v. Jarvis. 127 N.W.2d 300 (Wis. 1964); 59A Am. Jur. 
2d Section 829. I n view of these provisions, we do not believe 
the decision i n Fairway Dev. Co. v. T i t l e Ins. Co.. 621 F. Supp. 
120 (N.D. Oh. 1985), holding that a change i n partners dissolves 
a partnership, i s c o n t r o l l i n g . Based on the express provisions 
of the j o i n t venture agreement, we cannot conclude that the 
transfer of partnership interests dissolved WTI. 

We also inquired i n t o whether the ownership by VRA of the 
stock i n a l l four partners, along with the f a c t that the four 
partners and VRA have sub s t a n t i a l l y i d e n t i c a l d i r e c t o r s , would 
lead an Ohio court to disregard the corporate e n t i t i e s and y 
conclude th a t WTI i s not a v a l i d partnership. We do not believe*.^ 
a court would come to t h i s conclusion. WTI i s composed of four 
corporations t h a t , according to the documentation submitted by 
WTI i n i t s c e r t i f i e d response to USEPA's RCRA section 3007 
information request, are v a l i d l y incorporated and i n good 
standing both i n t h e i r states of incorporation and i n Ohio. Our 
understanding i s t h a t Ohio law w i l l not disregard the corporate 
foirm unless the form i s used to perpetrate a fraud or other wrong 
or i n j u s t i c e . North v. Higbee Co., 3 N.E.2d 391 (Oh. 1936); 



Bacyrus-Erie Co. v. General Products Corp.. 643 F.2d 413 (6th 
C i r . 1981). We do not b e l i e v e t h a t complete ownership of a 
su b s i d i a r y by a parent and the f a c t of common d i r e c t o r a t e s would 
lead a c o u r t t o d i s r e g a r d the corporate form. Therefore, we do 
not b e l i e v e t h a t the composition of WTI would lead an Ohio c o u r t 
t o conclude t h a t i t i s not a v a l i d p a r t n e r s h i p . 

Because these are d i f f i c u l t , t e c h n i c a l issues of s t a t e law, 
we w i l l continue t o monitor the i n q u i r y i n t o WTI p r e s e n t l y being 
conducted by the Ohio Attorney General's O f f i c e as p a r t of i t s 
r o u t i n e background check of RCRA f a c i l i t y owners, and we are of 
course r e c e p t i v e t o any other new i n f o r m a t i o n or arguments on the 
issues. I n a d d i t i o n , we are forwarding t o the Ohio Atto r n e y 
General's o f f i c e documents and i n f o r m a t i o n received i n the course 
of our i n q u i r y i n t o WTI's ownership, i n c l u d i n g i n f o r m a t i o n 
provided by l o c a l c i t i z e n s . However, i t should be noted t h a t , 
regardless of the r e s o l u t i o n of these t e c h n i c a l issues, the de 
f a c t o owners and operators of RCRA f a c i l i t i e s are f u l l y l i a b l e 
f o r compliance w i t h RCRA regardless of whether they are on the 
p e r m i t , and USEPA has f u l l a u t h o r i t y t o enforce the a p p l i c a b l e 
s t a t u t o r y and r e g u l a t o r y requirements against a l l such p a r t i e s . 
We do not b e l i e v e t h a t the e n f o r c e a b i l i t y of a RCRA permit t u r n s ~7 
on t e c h n i c a l issues of s t a t e business a s s o c i a t i o n law. J 

I n a d d i t i o n , w i t h respect t o the f i n a n c i a l assurance 
mechanisms obtained by the f a c i l i t y pursuant t o r e g u l a t o r y 
requirements, 40 CFR Part 264 Subpart H, the r e q u i r e d l i a b i l i t y 
insurance was obtained by WTI (the p a r t n e r s h i p ) e f f e c t i v e 
December 31, 1991. Thus, even i f the above-referenced 
t r a n s a c t i o n s e f f e c t e d a change i n the p a r t n e r s h i p (and, as 
explained above, we b e l i e v e they d i d n o t ) , they a l l occurred 
p r i o r t o the date the p o l i c y was issued, and the p o l i c y t h e r e f o r e 
would be h e l d by WTI as p r e s e n t l y c o n s t i t u t e d . The standby 
l e t t e r o f c r e d i t f o r c l o s u r e , also r e q u i r e d by the r e g u l a t i o n s , 
was obtained by VRO, which i s a pr o p e r l y i n c o r p o r a t e d e n t i t y 
according t o the i n f o r m a t i o n and documentation submitted by WTI. 
As explained below, U.S. EPA Region 5 i s t a k i n g steps t o add VRO 
t o the permit a f a c i l i t y operator. 

A f i n a l issue t h a t has been r a i s e d w i t h respect t o the 
ownership s t a t u s of the f a c i l i t y i s whether the absence from the 
permit as o r i g i n a l l y issued of the land owner, the Port A u t h o r i t y 
of Columbiana County, renders the permit i n v a l i d . I t does not. 
Although USEPA's r e g u l a t i o n s r e q u i r e t h a t landowners be included 
on RCRA permits, the p r a c t i c e i n USEPA r e g i o n a l o f f i c e s a t the 
time o f permit issuance v a r i e d , and WTI's permit, as w e l l as 

ro t h e r s , was issued w i t h o u t i d e n t i f y i n g the landowner as 
per m i t t e e . As we have explained, the f a i l u r e t o i n c l u d e the Port 
A u t h o r i t y was i n a d v e r t e n t , and the issue was not r a i s e d by anyone 
d u r i n g two rounds of p u b l i c comment on the d r a f t permit. The 
time p e r i o d provided under RCRA f o r l e g a l review of the permit 
has long e x p i r e d . I n any event, the issue i s now moot because 



WTI purchased the land from the Port Authority, effective 
September 18, 1992. 

OPERATIONAL CONTROL OF THE FACILITY 

With respect to the operational control issues, WTI entered 
into a contract with VRO on September 21, 1990, assigning 
substantial independent operational discretion and control to 
VRO. We believe that, under this arrangement, VRO i s an 
"operator" of the f a c i l i t y within the meaning of RCRA and that 
the arrangement should have been effected through a Class I 

^ p e r m i t modification with prior approval. 40 CFR Section 270.40. 
\ We further believe that a 1987 amendment to the WTI joint venture 
I agreement making VRO managing partner and giving VRO exclusive 
y authority to manage and control the partnership made VRO an 
^ "operator" prior to the execution of the 1990 contract and 

required prior approval. WTI maintains that the 1990 contract 
simply reflected VRO's role as managing partner under the 1987 
amendment. Finally, VRO obtained the letter of credit for 
f a c i l i t y closure, which i s a responsibility of the f a c i l i t y owner 
or operator, 40 CFR 264.143. We therefore believe that WTI 
violated the RCRA regulations by effecting this change without 
approval. 

However, the error does not affect the validity of the 
permit. As stated above, VRO i s fully liable for compliance with 
RCRA requirements as a de facto operator of the f a c i l i t y 
regardless of whether i t i s on the permit. 

Moreover, we do not believe WTI's violation of i t s permit 
warrants action by USEPA to prohibit f a c i l i t y operation. We do 
not have evidence indicating that WTI's violation of the 
regulations was w i l l f u l . USEPA typically has not required that 
individual partners or shareholders of owner and operator 
companies be identified as owners or operators on the permit. 
However, where individual partners or shareholders exercise such 
independent discretion and control that they themselves f a l l 
within the definition of "operator" in 40 CFR Section 270.2, EPA 
believes they must be included on the permit, see In re Southern 
Timber Products. Inc. RCRA Appeal 89-2 (February 28, 1992). WTI 
maintains that, under USEPA's permit regulations, an individual 
partner acting in i t s capacity as manager i s not i t s e l f an 
"operator," and that therefore a permit modification was not 
necessary to delegate management authority to VRO. We disagree 
with WTI's reading of the regulations based on the substantial 
independence and control exercised by VRO, but we recognize that 
the determination of whether an individual or entity f a l l s within 
the "operator" definition i s a fact-specific determination that 
must be made on a case-by-case basis. 

Based on the foregoing analyses, we believe the WTI permit 
i s valid. USEPA Region 5 i s notifying WTI and individuals on the 



f a c i l i t y mailing l i s t of our analysis, and reminding WTI that i t 
may not receive hazardous waste until i t has complied with the 
terms of a stipulation entered into by the parties to West 
Virginia vs. WTI et a l . requiring WTI to notify a l l parties to 
the suit seven days prior to the commencement of operations. In 
the meantime, Region V plans to process a Class I permit 
modification request that WTI has submitted to add VRO to the 
f a c i l i t y permit as operator. Region 5 w i l l also request that VRO 
submit a signed permit application as required under regulation, 
40 CFR Section 270.40. Although notice and the opportunity for 
comment are not required by the regulations on Class 1 
modifications. Region V plans to provide a 3 0-day period for 
public comment on the change because the change was originally 
accomplished without prior approval and there i s significant 
public interest in issues relating to WTI's ownership and 
operational control. 

I f you have any questions, please feel free to c a l l me. 

Sincerely, 

Don R. 
Ass istSkftf Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

AUG 25 1992 

O F F I C E OF 

1.6 W A S T E A N D E M E R G E N C Y R E S P O N S E 

Honorable Howard M. Metzenbaum 
United States Senate 
Washington, D.C. 20510 

Dear Senator Metzenbaum: 

Thank you for your letter of July 24, 1992 concerning the 
briefing given to your staff regarding the Waste Technologies 
Industries (WTI) f a c i l i t y . The purpose of the briefing was to 
provide you with information on the status of the WTI f a c i l i t y 
and the then pending Environmental Appeals Board decision. In 
your letter, you raise questions regarding ownership and 
operational control of the f a c i l i t y . 

As you know, the Regional office issued a letter to WTI 
under section 3007 of RCRA, inquiring into the details of the 
corporate partnership and operational control of the f a c i l i t y . 
Region V i s currently reviewing WTI's response to this request. 
I plan to fully respond to you as soon as their review has 
cl a r i f i e d the matter. 

I appreciate your concern regarding the WTI f a c i l i t y . 
Please be assured that EPA w i l l conduct a thorough inspection of 
the f a c i l i t y and of a l l the materials submitted by WTI. 

Since 

Richard J. Guimoni 
Assistant Surgeon General, USPHS 
Deputy Assistant Administrator 

'•^j Printed on Recycled Paper 
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Bnited States Senate 
WASHINGTON, DC 20510-3502 

COMMITTEES: 

JUDICIARY 

lABOn AND HUMAN RESOURCES 

SELECT COMMITTEE ON INTELLIGENCE 

ENVIRONMENT 8i PUBLIC WORKS 

CHAIRMANSHIPS: 

SUBCOMMITTEE ON ANTITRUST 

SUBCOMMITTEE ON LABOR 

July 24, 1992 

Mr. Richard J . Guimond 
Deputy Assistant Administrator 
Office of Solid Waste and Emergency Response 
U.S. Environmental Protection Agency 
401 M Street, S.W. 
Washington, D.C. 20460 

Dear Mr. Guimond: 

I wish to follow up on the meeting that took place l a s t 
night between you, other USEPA o f f i c i a l s , my staff and the staffs 
of Senators Wofford, Rockefeller, Glenn, and Specter regarding 
the Waste Technologies Incinerator in East Liverpool, Ohio. 

The USEPA's own Inspector General and Regional Counsel have 
raised significant questions, ones that were brought up again 
l a s t night, about who r e a l l y owns and exercises control over WTI. 
The question of ownership and control, which has never been 
answered adequately, has a direct bearing on whether anyone i s 
finan c i a l l y responsible for the incinerator. 

Furthermore, there i s a second level of outstanding issues 
relating to whether the alleged operator. Von Roll, Inc., and the 
owner-partners i t allegedly controls, are f u l l y obligated to the 
terms of the 1983 RCRA permit that was issued to WTI. 
Additionally, there i s the question of whether WTI could have 
legally applied for and received a RCRA permit in the f i r s t 
place. According to the Inspector General, "In 1981, the WTI 
partners developed a partnership agreement and applied for a 
Federal RCRA permit. However, WTI did not apply for a 
partnership license in the State of Ohio unti l November 1987," 
three years after the permit was issued. 

Last night you indicated that USEPA i s attempting to obtain 
answers to a l l of these questions. You said the agency was 
awaiting WTI's compliance with USEPA's RCRA Section 3007 
information request about ownership and control. You indicated 
that once the agency receives the information from WTI, the 
agency would make a decision, f u l l y supported by examination of 
the documents and inteirviews with the individuals responsible, as 
to the v a l i d i t y of the 1983 permit. You agreed that USEPA would 
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Mr. Richard J . Guimond 
July 24, 1992 
Page Two 

put a l l of the relevant facts and justif i c a t i o n for the agency's 
decision i n writing in a le t t e r to me. Finally, you agreed that 
i f USEPA finds the existing permit to be valid, the above 
mentioned l e t t e r would be signed and delivered to my office 
before WTI i s permitted to i n i t i a t e any a c t i v i t i e s relating to 
incinerator start-up, t r i a l burn, and bringing hazardous 
materials on s i t e in East Liverpool. 

Fina l l y , apart from the above-stated concerns about 
questions of WTI's control and ownership, I continue to have a 
number of concerns about this f a c i l i t y from the standpoint of 
public health and safety. Should the issues of control be 
legally resolved, USEPA s t i l l has not demonstrated to my 
satisfaction that the f a c i l i t y can and w i l l operated and 
monitored to prevent plant emissions from harming the community. 

I appreciate your cooperation, and look foirward to hearing 
from you on this very important matter. 

Very sincerel;* yours, 

/ 
f Howard M. Metzenbaum 

United States Senator 

HMM/dwj 

cc: William K. Reilly, Administrator 
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CHAIRMANSHIPS 

WASHINGTON, DC 205 10-3502 SUBCOMMITTEE ON ANTITRUST 
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June 30, 1992 

The Honorable J. Danforth Quayle 
Chairman 
White House Council on Competitiveness 
Old Executive Office Building 
Washington, D.C. 20501 

Dear Mr. Chairman: 

We are deeply concerned about news reports t h a t s t a f f of the 
White House Council on Competitiveness recently met wit h 
supporters of the Waste Technologies Industries (WTI) hazardous 
waste i n c i n e r a t o r i n East Liverpool, Ohio. 

Every c i t i z e n i s e n t i t l e d to be heard by his or her elected 
o f f i c i a l s on matters of concern, and WTI's supporters have every 
r i g h t to meet w i t h the Competitiveness Council s t a f f . However, 
we want you to know t h a t we- have studied t h i s h i g h l y 
c o n t r o v e r s i a l i n c i n e r a t o r very c a r e f u l l y , and there i s nothing 
about i t t h a t involves excessive government re g u l a t i o n , red tape 
or hindrance of business. To the contrary, permits t o b u i l d the 
WTI i n c i n e r a t o r were handed over by state and federal regulators 
with l i t t l e regard f o r the law. USEPA o f f i c i a l s admitted t o 
Congress t h a t the agency broke the nation's hazardous waste law 
when i t issued WTI an operating permit i n 1983. 

The Attorney General of West V i r g i n i a has a nine count 
lawsuit against WTI, USEPA and Ohio EPA cu r r e n t l y pending i n 
Federal D i s t r i c t Court. Administrative appeals r e l a t i n g t o Ohio 
EPA's permits t o WTI are pending before the Ohio Board of 
Environmental Review. A House Judiciary Subcommittee i s 
i n v e s t i g a t i n g the r o l e of USEPA i n issuing permits t o the 
i n c i n e r a t o r . The Ohio Attorney General i s i n v e s t i g a t i n g t o 
ascertain who the true owners of WTI are pursuant t o Ohio's 
public disclosure s t a t u t e . I n ad d i t i o n , l e g i s l a t i o n i s pending 
on the Senate calendar th a t would p r o h i b i t the i n c i n e r a t o r from 
operating u n t i l such time as the l i t i g a t i o n and administrative 
appeals have been resolved t o f i n a l judgement. 

Given the tremendous amount of controversy surrounding the 
e n t i r e WTI matter, the ongoing l i t i g a t i o n , i n q u i r i e s and 
administrative appeals, we urge you i n the strongest terms to 
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d i r e c t the Council on Competitiveness not to intervene f u r t h e r . 
There i s c l e a r l y no appropriate r o l e f o r the Council i n the WTI 
matter. 

We appreciate your personal a t t e n t i o n to t h i s . 

Sincerely yours, 

Howard M. Metzenbaum 

Johg^D. Rockefeller, IV 

Harris Wof^rd 

Rotarert C. Byrd 
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,;c«c "Cr.o? 

The Honorabtc J. Danfor.h Q'̂ yla • 
Vic« President of the United States 
The V.'hite House 
Washington, D.C. 

Dear Mr. Quayle. 

von RoU Am«ri«, » .ubsidiary of Swiss.b»«d; Von Roll A.G.. ' " " ^ ^ 
oitchal tattle to open a $ 1 « million hjardous waste wmentor m East Uvetpool, Oh.o. I 
£ our « o t y ^ an inc«dibl. one. to «y th.e l.«t - antleneore, the needfo, the » « 
mcTtes yo ''^'^'^'^ America taek to 

• work. 

AlTost two Y=»« ago we apptoachM the United States EPA for permission to include some 
^ v i S uTon clnuol ê Sipmer,. in the design of t>,e plant, which could have been b.u. u 
fri^n^y^er-sned and pe îtted back in the mid.l980s. This equtpment. eŝ ndaUy a 
"sTptfs^Iti sp'ray d.̂ -er. wo.M eUninate any ^ o ^ ' V ^ ^ ^ ^ ; ^ ^ 
into the municipal water system. Its effetliveness has been proven at other Von RoU faciiia« 
r c e tSe^hS^^ts we^ originally secured, ino,^^^^ 

rnmoanv anv money quite the contrary, but was considered cssentul bcca'jse Von Rou. 
. wfô  o S ^ ^ ^ ^ ^ ^ ^ want̂  to own and cpentet̂ .e world-, most 

advanced facility in NoruS America for oijvious busm̂ ^̂  

Had the company not taken the initiative to aik for this enviroti mental improvement, the plant 
would now be in commercial operation. 

Instead, t-he plant sits idle. •^j^ciiSmnnoo over budjet. technjcaUy ixt " ' f ' " " ; ^ 
b i ^ r and L tore of cur 100 highly -™>ed employees Is " " " ' • ^ l , ' ^ ' » „ " " ^ ' ^ 2 
vSteTftatment opportunities for our three primvy custotners ~ Du Pont B^SF " d O " ^ 

i^aiemenV - each of which pre-purcltased the plant's capacî  for the r.«i an years. 
M"rrt^^r« W i e e . employing sime 90.000 workers, will the plant vn, Chem Wute. 
The demand for capacity illustrates need. 
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The re-rcaulatOTV process over lhe last tv̂ 'o years regarding this one piece of proven tech;iology -; 
l ^ ^ X ^ e'n" onment -has placed uS squa.̂ y at the mercy'of - -^^u ^̂ ^̂ ^̂ ^̂  
run ainok Both the state and federal EPAs approve of the spray dryer, we finally got the U-S^ 
E P A ^ i t i^ F ^ ^ . But our initiatives to improve the plant gave opponents opport-amty 
fo m e ' ^ s ^ th?^nr.it. ll.is action puts us on hold whHe ^^ ' '^ '^1 ' ;^%^^^ 
rtview t^peals. i h e v a i i d ^ ^ 
environmcnUl improvements (in keeping with the plant's purpose !̂  
solutions in the treatment aî d destrucrion of wastes) but now w(̂  wait wrth new roadblocks to 
operation cropping up almost daily-

Ironicaily. we believe the regulators are imp.̂ sed with both our technologies ahdcommitoej« 
to safety. For example, even without the spniy dryer the plant's emisaons wrU t>e ma«mtud« 
lower than what the EPA deems safe. We are the only company within the industry, a.ad 
perhaps within all of industry, that has wiUingly published our expected emissions and made a 
commitment to voluntsunly achieve these low levels. . 

Clearly we did not foresee that Greenpeace would use our efforts to iriprove the plant as an 
opening to mour.i significant smear campaigns against the company a.'̂ d enlist shon-sighted 
polldcians who are unwilUi^^ 
^i^^h^nh^^::^^!?^^ criddzed and pressured the EPA, which has responded 
almost to th^gntofinacjg^ This scenario has been our reality, bringing the company to the 
brink of defauT" 

And yet while these obstructioniit groups us« evcA-y possible regulatory avenue to impede 
progress, the majority of the resident support the plant, I believe we have earned the r e ^ 
of regulators. Governor George Voinovich. the local and state Chamber of Comme«e and the 
OhioManufacturing Assodadon. A show of support raHy for Uie plant this past weekend drew 
moTt̂  than 1,000 people, three dmes the number plant opponents have b«n able to 
irivea time. And there have been over 10,000 job appUcadons, Yet, with all this the 
rtgulatory 'due pioceas" is sticked against both ti« creadon of Industry in Amenca and certamly 
against environmental incentives. 

Mr. Quayle, over the last several months you have spoken up fcr companies f^^'^^ 
• move forward we must have a 180 day temporary authorizadon permit from ̂ ^̂^ ^.5. fcPA 

which can be granted while the EPA reviews the appeals. I believe, we need your help and ask 
that you please consider whether there is anything ycu can do to assist V 
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Tî '̂ Ot be allowed to move forward would signal to industry everywhere that the barricfs to 
entry are formidaible and that any initiative to build better and safer can be a death sentence. 

Yours very truly, 

cc; e 
Samuel K. Skinner 

'••f'M'Mlyt. .Kfichad J. Boskin. . 
: ^ k- Rally 


