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IN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

ELIAN GONZALEZ, a minor, by and 
through LAZARO GONZALEZ, as next 
friend, or alternatively as temporary legal 
custodian, of E L U N GONZALEZ, 

a minor, 

Appellants, 

JANET RENO, Attorney General of the 
United States, et ai. 

Appellees. 

No. 00-11424-D 

[District Court Case 
No. 00-0206-CrV-MOOREl 

APPELLEES' OPPOSITION TO 
APPELLANT'S EMERGENCY 
MOTION FOR AN 
INJUNCTION PENDING 
APPEAL OR ALTERNATFS^LY 
FOR STAY OF 
ADMINISTRATTVE ACTION 

Appellees, Janet Reno, et al. ("the govemment"), hereby oppose the motion by 

Lazaro Gonzalez, filed in his asserted capacity as next friend of Elian Gonzalez, for an 

injunction prohibiting the govemment from transferring Elian Gonzalez to the care and 

ctlstody of his father, Juan Gonzalez and preventing Elian's return to Cuba or to any place 

under Cuban govemment control during the pendency of this appeal. The Court should 

deny the motion. There is no basis in law under the Immigration and Nationality Act or in 

the principles of equity governing injunctive reUef for this Court to prevent the reunion of 

?. f?.tb'=!i- -r-id son at the b.*7hesl ^ f ' mer . distaj.it relative into whose care Elian was only 

LC-Uxporarily placed under fedeial law. 

As we explain below, appellant Lazoro Gonzalez has failed to make the shovnng 



required to obtain the extraordinary remedy of injunction pending appeal. First, appellant 

has failed to establish a substantial likelihood of success un the only issue on appeal, 

which is whether the Commissioner of the INS, ratified by the Attomey General and 

stistained by the district court, permissibly decided to give effect to the detennination of 

Juan Gonzalez, Elian's sole surviving parent, not to file an application for asylum for 

Elian in the United States. That decision respects the bond parent and child that is sacred . 

in human history and experience, protected by the Constitution of the United States, given 

expression in the laws and practices of this Nation since its founding, and recognized as a 

fimdamental principle in the intemational community — including the goal of family 

reunification under both U.S. immigration laws and intemational conventions. 

Second, the balance of equities weighs heavily against the granting of an 

injunction pending appeal. Juan Gonzalez, who has had a major role in raising Elian for 

the first six years of his life, is now in the United States. He wants to be with his son 

again. Elian has lost his mother at sea. His father is his sole surviving parent, and he has 

a close extended family in Cuba who have also cared for him. The Attomey General, in 

whom Congress has vested responsibility for interpreting and implementing the 

immigration laws, has concluded that Juan Gonzalez properly speaks for his son under the 

immigration laws, and Juan and Elian therefore should be reunited. It is, moreover, 

:-03o2iitial t.y\Vi: J^lS'̂ tc5-:3' plac: the world•GomJpvvo^^4^ •̂•.*'̂ ?feru r̂(̂  

prompt reunification of parent and child be respected by this Nation, in order to promote 



reciprocal respect for that requirement by other countries to which U.S. children travel or 

are taken. " ' ' ' '•• ' 

We recognize the relationship that has developed between Elian and his Miami 

relatives, their love for him, and the care they have given him. But Elian has a father who 

also loves him, and an extended family that does as well, and they have been with Elian 

for the first six years of his life. It is not uncommon for more distant relatives, like Lazaro 

Gonzalez and his family in Miami, to form a strong emotional attachment to a child at a 

particular time. But under the Constitution, laws and human experience of this country, 

that attachment does not give the relatives a right to keep the child from his parent, or 

allow a court to impose such a separation. Elian Gonzalez has been in the care of Lazaro 

Gonzalez and his family since his arrival in the United States only because he was 

temporarily paroled into Lazaro Gonzalez's care by the INS under federal law. That 

parole was subject from the outset to such conditions and instructions as the INS might 

impose, and it was subject to revocation at any time. Governing regulations provide that 

the first priority in releasing a juvenile alien from INS custody in the United States is to 

the juvenile's parent Now that EUan's father is in the United States, the purposes of his 

temporary parole into the care of Lazaro Gonzalez and his family have ended, and federal 

law requires that Elian be transferred to his father. 

1; . ^ 1 : The expert psvtlaatrists and psyri&ok\gist^^oraa^c?s^^ 

the Attomey General in this matter have all concluded that, now that Juan Gonzalez is in 



the United States, it is very important to Elian's long-term well being that Elian be 

tra..sfeiTed to his father's care as scon s.s-possible, that the transfer beunambiguo\is,,that ,, 

his care-givers since his arrival in the United States prepare him for and participate in tht 

transfer in a supportive manner, and that the transfer occur at a neutral location. The 

Commissioner and the Attomey General have gone to exti^ordinary lengths to bring about 

that result in a cooperative maimer over the past week. But Elian's Miami relatives have 

refused to agree to those simple, clear undertakings. That refusal was most striking on 

April 13, when, after efforts at a cooperative arrangement failed, Lazaro Gonzalez defied 

an INS directive to present Elian to the INS at an airport in Miami so he could be 

transferred to his father's care. The temporary parole of EHan into Lazaro's care under 

federal law has therefore been revoked. In these circumstances, Lazaro Gonzalez comes 

to this Court with very unclean hands in seeking the extraordinary equitable felief of 

injunction pending appeal. 

For the foregoing reasons, and as more fully explained below, we beUeve there is 

no basis for granting an injunction pending appeal. The principle concern reflected in the 

motion appears to be that i f Elian and Juan are reunited, Juan Gonzalez might leave the 

United States with Elian during the pendency of the appeal. But aUens normally have the 

right to leave the United States and retum home, and there is no reason imder our laws 

—why .Iiian- (.ion/A^^^^l^^inM:be free tc^-sg — «?pe!Kj%llx.^iveaa-;|̂ ^ ^ij-^j^^h^^i 

Commissioner and the Attomey General, which is unchaUenged by Lazaro Gonzalez in 



this case, to allow Juan to withdraw the application for Elian's admission to the United 

States for the very purpose of allowing his return to Cuba to be with his father and 

extended family there. In a parallel situation involving a U.S. child abroad, the U.S. 

Govemment would object to any requirement imposed by a foreign govemment that the 

U.S. parent ti^vel to the foreign countiy as a condition to having his child retumed to him, 

much less that the parent remain in the other country with his child during the pendency 

of legal proceedings brought by more distant relatives to keep the child there. Freedom 

from such a requirement is a basic human right that the United States seeks both to honor 

and protect around the worid. And here, because there is no merit to Lazaro Gonzalez' 

underiying appeal on the narrow issue of the asylum applications submitted by Lazaro 

Gonzalez, it is especiaUy clear that Juan Gonzalez and Elian Gonzalez should not be 

compelled to remain in the United States, away from extended family, fiiends, and a 

familiar life, during the pendency of an appeal. 

However, if the Court nevertheless believes that an assurance that Juan Gonzalez 

will remain in the United States pending the decision of tiiis Court on tiie appeal is 

necessary and justified in tiiese proceedings, that assurance is at hand. In a letter to tiie 

Attomey General dated April 13, 2000, counsel for Juan Gonzalez has formally notified 

tiie Attorney General tiiat his client is willing to remain in tiie United States during tiie 

fcdency of the appftab-jso .V>n2 ê -̂be b3&?;ti5t^^iy,<?^%.§pX^,$K^ 

once Elian is mmed over to him, Juan Gonzalez would not oppose and would not 



challenge the imposition of a departure control order issued by the INS requiring Elian to 

• remain in the Ui.ited States until tiie appeal is decide(j. The INS is authorized to.issue . 

such an. order under Immigration and Nationality Act Section 215, 8 U.S.C. § 1185. If 

restrictions are to be placed on the travel of Juan and Elian Gonzalez once Elian is placed 

in Juan's care, tiiose restiictions should be.imposed by tiie Executive Branch, not tiie 

courts, pursuant to tiie statiitory provision Congress has enacted for tiiat purpose. But tiie 

United States would impose such an order only with substantial reluctance, because of 

serious concems that otiier nations might impose similar restrictions on U.S. parents and 

children. 

The fundamental and most pressing requirement in tiiis matter is that Elian be 

reunited witii his fatiier in tiie United States. Indeed, as a response to Lazaro Gonzalez' 

concems, a departure control order would be called for as a means of assuring tiiat Elian 

will remain in tiie United States pending appeal only if EUan is in Juan Gonzalez' custody. 

Moreover, as noted above, Lazaro Gonzalez comes to tius Court witii very unclean hands 

in seeking the extiaordinary equitable reUef of an injunction pending appeal after refrising 

to agree to reasonable conditions for a cooperative transfer, tiien defied a specific INS 

directive that he present EUan to tiie INS at tiie Opa-Locka Airport on April 13, for 

transfer to Elian's fatiier, and now continues to keep Elian witii him despite tiie revocation 

no basis for an injunction pending appeal at all. At tiie very least, however, tiiere is no 



basis for imposing restrictions on the departure of Elian with his father unless Lazaro 

Gonzalez first cleanses his unclean hands by presenting Elian Gonzalez to the INS, as 

directed by the INS, for re-parole into tiie care of his father. 

Accordingly, if the Court concludes tiiat some greater assurance that Elian will 

remain in the United States is necessary and justified, then due to tiie particuah 

circumstances of this case, the appellees consent to the entry by the Court of an order 

requiring the appellees to issue a departure control order barring the departure of Elian 

Gonzalez from the United States (and barring the departure of Juan Gonzalez with EUan 

Gonzalez) pending the issuance of a decision by this Court on the instant appeal, 

conditioned upon the Court's entry of an order directing Lazaro Gonzalez to present EUan 

Gonzalez to the INS, as directed by the INS, for transfer of care to Juan Gonzalez. The 

departure contiol order shaU be effective upon the presentment of Elian Gonzalez by 

Lazaro Gonzalez, as directed by the INS. 

I . BACKGROUND 

Lazaro Gonzalez, asserting next fiiend status on behalf of appellant six-year-old 

Elian Gonzalez, comes to this Court seeking an injunction pending this Court's 

consideration of the appeal. The govemment hereby opposes Lazaro Gonzalez' motion 

for an injunction pending appeal or in the altemative for stay of administrative action. 

•= r '3zaro Gonz.alez s'Sfiks J'o-enjoin fl;ffTT:̂ ?nts,frc»3r̂ . reiroiTi7S£FJjan.uOD?^-lt,3^ îî  

reuniting him with his father, Juan Gonzalez, by re-paroling Elian into his fatiier's care in 



Maryland and fiirther to prevent Elian Gonzalez from leaving the United States during 

this appeal. 

As the Supreme Court made clear in Reno v. Flores. 507 U.S. 292, 310 (1993), 

however, INS regulations governing tiie release of juvenile aliens from INS custody 

pending immigration proceedings require that such juveniles be released to their paignts, 

see 8 C.F.R. § 236.3(b)(1) (1999), "whom our society and tiiis Court's jurispmdence have 

always presumed to be the preferred and primary custodians of their minor children." 507 

U.S. at 310. By contrast, Lazaro Gonzalez falls in the last category of adults to whom 

juveniles may be released from INS custody, and release to such adults is entirely 

discretionary witii tiie INS. See 8 C.F.R. § 236.3(b)(4) (1999). EUan Gonzalez has been 

in tiie temporary care of Lazaro Gonzalez only because he was paroled by tiie INS, and 

that parole has at all times been subject to such conditions as the INS might require — 

including the requirement that Lazaro present Elian to tiie INS as directed by the INS for 

transfer of care. Thus, quite aside from the issue on tiiis appeal of whetiier the 

Commissioner of tiie Immigration and Naturalization Service and the Attorney General 

permissibly determined that Juan Gonzalez properly speaks for his son with respect to 

asylum, the regulations governing the release of juvenile aliens from INS custody while 

they are in the United States unambiguously autiiorize the Attomey General to revoke the 

t<>TTiporary n̂ m̂ls ofJBlian into l:=»^^0:%v!^e^£a^^ Flfrnda^requirafb^ 

present Elian to the ENS in Florida, and re-parole him into the care of his father in 



Maryland. 

Lazaro seeks tiiis injunction pending his appeal of tiie district court's March 21, 

2000, decision in tiiis matter granting appellees' motion to dismiss or altemative motion 

for summary judgment. See Gonzalez v. Reno, et ai , 86 F. Supp. 2d 1167 (S.D. Fla. 

2000). He had brought suit, challenging tiie decision of tiie Commissioner, a decision tiie 

Attomey General ratified, to honor Juan Gonzalez' decision not to pursue tiie asylum 

applications submitted on Elian's behalf by Lazaro Gonzalez. See Exhibit One, 

Memorandum for INS Commissioner Meissner, January 3, 2000; Exhibit Two, Letter 

from tiie Attomey General to appeUanfs counsel, January 12,2000. Lazaro Gonzalez did 

not, however, challenge tiie Conunissioner's separate decision, under 8 U.S.C. § 

1225(a)(4) (Supp. IV, 1998), ratified by tiie Attomey General, to allow Juan Gonzalez to 

witiidraw tiie application for tiie admission of EUan to tiie United States in order to give 

effect to Juan's desire tiiat EUan be retumed to him in Cuba. A decision allowing tiie 

witiidrawal of an application for admission is, in any event, discretionary, and judicial 

review of such decisions tiierefore is barred by 8 U.S.C. § 1252(a)(2)(B)(ii) (Supp. IV, 

1998). Thus, insofar as appeUant seeks an order from tiiis Court barring Juan Gonzalez 

from retiiming to Cuba witii his son, tiiat relief is barred by appeUant's failure to chaUenge 

-he decision of the INS Commissioner and the Attorney General allowing tiie ̂ ^̂ ^̂  

(iî  th3'.v:plicaniu fbridinission for tbat4i^;P^^^P«s^^«itb^^viNr^^^ 

review of tiiat decision in any event. This appeal is directed instead to tiie distinct and 



narrow issue of the disposition of the asylum applications submitted by Lazaro Gonzalez 

for as long as Elian remains in the United States. 

The Commissioner refiised to accept tiie asylum applications because she 

concluded that only Juan Gonzalez could speak for Elian on immigration matters, and he 

had refiised to assert EUan's statiitory right to apply for asylum. The Commissioner also 

determined tiiat tiiere was not an objective basis for adjudicating tiiose asylum 

appUcations notwitiistanding his fatiier's decision, hi sustaining tiie Commissioner's 

decision, the district court observed: 

In light of tiie Attomey General's clearly articulated views on the matter of 
whetiier Elian Gonzalez should rettim home, as weU as tiie reality tiiat each 
passing day is another day lost between Juan Gonzalez and his son, the 
Court can only hope tiiat tiiose on each side of this litigation place tiie 
interests of Elian Gonzalez above aU otiiers. 

86 F. Supp. 2d at 1194. 

Since tiie disttict court's decision on March 21, 2000, appeUees have exercised 

patient restiraint, and made extraordinary efforts to resolve tiiis matter in a prompt, fair, 

and orderly manner. Their efforts have been repeatedly and aggressively rebuffed. On 

March 23,2000, before Juan Gonzalez arrived m tiie United States, tiie govemment 

proposed an agreement wherein it would witiihold enforcement action and continue tiie 

prrseiit temporary pare le arrangement dyxmg-the.instant appeal, and Lazaro Gonzalez 

prompt and orderly manner if tiiis Court affirmed tiie disttict court's decision (and barring 

10 



any stay from the Supreme Court). The agreement failed, however, because Lazaro 

Gonzalez ic-fiised to provide even this basic as.surance to produce Elian as directed by tbe . 

INS, which is a long-standing requirement of federal law witii respect to any alien who is 

paroled into tiie United States and any adult to whom a juvenile alien is released pending 

immigration proceedings. See 8 C.F.R. §§ 212.5.236.3(b)(4) (1999). 

Although INS was wiUing to leave tiie temporary care of Elian witii Lazaro 

Gonzalez pending appeal if Lazaro made tiiat basic committnent, The INS made it clear at 

tiie same time tiiat i f a material change occurred in tiie circumstances surrounding tiie 

temporary parole ~ most particulariy, if Juan Gonzalez came to the United States for his 

son - tiie temporary parole would change. This is what occurred when, on April 6,2000, 

Juan Gonzalez, his wife, and tiieir infant son, EUan's half-brotiier, came to tiie United 

States. 

The Attomey General personally met witii Juan Gonzalez and his wife and son 

witiiout tiie presence of any Cuban officials on April 7, 2000. Juan Gonzalez reiterated 

tiiat he wanted his son back and wanted to rettim to Cuba. After tiiat meeting, tiie 

Attomey General expressed her intent to move forward witii tiie reunification of fatiier 

and son in tiie United States. Also on April 7, 2000, tiie INS informed Lazaro Gonzalez 

tiiat it was moving forward witii steps to transfer Elian's parole to Juan Gonzalez; tiiat it 

• . : - t f .^ nHvie?^ ^-^f tWO frpinent DSVchi>'i?l^H»y'/J!ti;ti.'jaUiiKAi:i^ icir^^^:-

facilitate tiie ti-ansfer; and tiiat tiiese experts were to meet separately witii Juan Gonzalez 

11 



and Lazaro Gonzalez and his family. See Exhibit Three, April 7,2000 letter. These 

experts met with Juan Gonzalez on .\.pnl 9, 2000, and witii Lazaro Gonzalez on April 10, 

2000. 

On Wednesday, April 12, tiie Attomey General and tiie INS Commissioner flew to 

Miami to meet with Lazaro Gonzalez. The Attomey General and the Commissioner 

sought to "work out a cooperative agreement" to "resolve this matter in a way least 

damaging to tiie child." See Statement of Attomey General Janet Reno, April 12, 2000. 

She met with Lazaro Gonzalez and his family for two and a half hours, but was unable to 

reach an agreement. Shortiy tiiereafter, tiie INS fransmitted a letter by facsimile to Lazaro 

Gonzalez that directed him to bring Elian to the Opa-Locka Airport at 2:00 p.m., April 13, 

2000, at which time he had two altematives: he could either (a) ttavel to Washington, 

D.C. with EUan, his daughter Marisleysis, and members of his family, in the company of 

an INS officer experienced in immigration matters involving children for a meeting witii 

Juan Gonzalez, after which parole of Elian would be ttansferred to Juan Gonzalez; or (b) 

i f he did not want to meet with Juan Gonzalez, present Elian at tiie Airport at the same 

time, at which point Elian's care would transfer to tiie INS officer who would then escort 

Elian to Washington, D.C, and tiiereafter parole would transfer to Juan Gonzalez. See 

Exhibit Four, April 12, 2000 letter. 

•.•.•» rbe aft-?Tuiaih cf the. \mmcr.f̂ s%f̂ p-'̂ .-'̂ ŷ-[ . -̂i7.arr Gonzai:=;z spoke to the news- . 

media. He characterized appeUees' lawtiil directive as "a traitorous act," and he 

12 



challenged appellees to send federal officers to his home to take Elian "by force," stating 

"Our position is that we will not turn over the child — anywhere." See Andres Viglucci, 

Jay Weaver and Ana Acle, Reno Wants Elian Today, Great-Uncle Challenges U.S. to 

Take Boy 'By Force.' Miami Herald, April 13, 2000 (available on tiie World Wide Web at 

http:/herald/archive/news/rafters99/docs/087403.htin). 

Lazaro Gonzalez has now sought an injunction from this Court preventing 

appellees from enforcing the INS's lawful directive and preventing Elian from retuming 

to Cuba once he is reunited with his father. Notwithstanding the March 21, 2000, 

decision of the district court that sustained the Attomey General's decision and left her 

free to order the revocation of temporary parole even before Juan Gonzalez had arrived in 

the United States — and notwithstanding the Attomey General's clear pronouncement on 

April 7, 2000, that Elian would be promptiy reunited witii his father now that he is in the 

United States — Lazaro Gonzalez waited until less than one hour before the scheduled 

time at which he was required to present EUan to the INS at Opa-Locka Airport on April 

13, 2000, to seek relief from this Court. The Court should deny Lazaro Gonzalez's last-

minute request to delay once again the reunion of Elian with his father, after he refused to 

comply with the clear requirement of federal law that he both agree to present Elian to the 

IMS IS directed and then, at 2:00 p.m. yesterd.ay, actually present EUan when ordered to 

d i . • - . - 1 - - ^ _ . . : 

^Approximately two hours before appellant filed his emergency appUcation in this Court, the 
state family court dismissed the action appellant filed in that court in an effort to mount a 

13 



n. THE COURT SHOULD DENY APPELLANT'S REQUEST FOR AN 
INJUNCTION PEiSDING APPEAI. ^ , . 

A. ST.\NDARD OF REVIEW FOR GRANTING INJUNCTION 
PENDLNG APPEAL 

An injunction pending appeal, like a stay pending appeal, is considered 

"extraordinary relief for which tiie moving party bears a "heavy burden." Winston-

Salem/Forsyth County Bd ofEduc. v. Scott, 404 U.S. 1221, 1231 (1971) (Burger, C.J., in 

chambers). "Such relief should be sparingly granted." Atlantic Richfield Company v. 

Federal Trade Commission, 398 F. Supp. 1 (S.D. Texas 1975) (citing F.M.C v. New York 

Terminal Conference, 373 F.2d 424, 426 (2d Cir. 1967)). "The burden on those seeking 

an injunction pending appeal is a heavy one. much heavier tiian when an interiocutory 

injunction is sought in tiie ttial court before tiie tiial court has entered judgment." 

OverbrookEggNog Corporation v. Miller. Secretary of Treasury, 488 F. Supp. 156, 176 

(D. Md. 1980) (citing Blackwelder Furniture Co. of Statesville. Inc. v. Seilig 

Manufacturing Co., 550 F.2d 189, 194 (4tii Cir. 1977)). 

In determining whetiier to grant an injunction pending appeal, a court must 

coUateral attack on tiie Attomey General's decision to give effect to Juan Gonzalez's desire tobe 
reunited witii his son in Cuba. The family court held that the state court action was preempted by 
federal law which gives tiie federal govemment exclusive autiionty to detemime when an ahen 

- -nil ,^tum ô anotiier country. See IiLRej. l ^ ^ ^ S ^ m ^ ?.irJl^9^i''Ti of T̂ han Qowale^ _ . 

Court, 1.1 th Judicial Cm?c*t in and/or Miami-Dade Gpu?7̂ yJF1c?î  and Opuuon ,^ .-. 
*. • .-̂  . .attc-rh-̂ d) Altiiou2h that case had bê p r'̂ rAin.Z in f '̂niily court for n,or» ^V,- mopr̂ s after 

the court issued a temporary custody order on January 10.2000, appellant sought to revive the 
case on an emergency basis on tiie evening of Saturday. April 8, by fiUng a motion for a full tnal 
on tiie question of whetiier Elian should be witii his fatiier m Cuba. Id. at 5-6. 

14 



examine the following factors: (1) whetiier the movant has made a stiong showing that he 

is likely to prevail on appeal; (2) whether the movant wiH suffer irreparable injury; (3) 

whether granting the injunction will substantially injure tiie nonmoving parties; and (4) 

where tiie public interest Ues. See Hilton v. Braunskill, 481 U.S. 770 (1987); Garcia-Mir 

V. Meese, n \ F.2d 1450, 1453 ( l l t i i Cir. 1986), cert, denied. 479 U.S. 889 (1986); 

Belcher v. Birmingham Trust National Bank, 395 F.2d 685 (5tii Cir. 1968); Johnson v. 

Mbrtham, 926 F. Supp. 1540, 1541 (N.D. Fla 1996). An injunction may be issued on a 

lesser showing of a "substantial case on tiie merits" when "tiie balance of tiie equities 

weighs heavily in favor o f tiie moving party. Isaly Co. v. Kraft. Inc., 622 F. Supp. 62, 63 

(M.D. Fla. 1985) (quoting Ruiz v. Estelle, 650 F.2d 555, 565 (5tii Cir. 1981));̂ ' see also 

Garcia-Mir, 781 F.2d at 1453. 

B. LAZARO GONZALEZ HAS NOT DEMONSTRATED THAT HE IS 
LEKELY TO PREVAIL ON THE MERTTS OF HIS APPEAL 

(1) AppeUant Must Make A "Strong Showing" That The Agency Decision 
Is Not "Facially Legitimate And Bona Fide" or An Abuse of Discretion 

Lazaro Gonzalez has fallen far short of making tiie required "sti:ong showing," 

Hilton, 481 U.S. at 776, tiiat he is likely to succeed on tiie merits. In order to consider tiie 

question of Ukelihood of success on tiie merits, it is important to bear firmly in mind botii 

what the narrow iŝ 'uc-e-n appeal is ard tfef̂ Ranrow standard of reyie.w that applies to that 

2' In Bonner v. City ofPrichard, 661 F.2d 1206,1207 (llth Cir. 1981). tiiis circuit adopted as 
binding precedent all decisions of tiie former Fifth Circuit rendered before October 1,1981. 

15 



issue. 

(a) The appeal of the district court's decision concems the permissibility of the 

Attomey General's determination that tiie asylum provisions of tiie Immigration and 

Nationality Act, 8 U.S.C. § 1158. permit her to conclude tiiat a sole surviving parent 

speaks for his or her child with respect to an asylum application when tiie child is too 

young to comprehend the significance of those matters. 

In order even to be eligible for asylum, an alien must make a specific type of 

showing: tiie aUen must show tiiat he is a "refiigee," see 8 U.S.C. § 1158(b)(1) — i.e., 

that he is unable or unwiUing to retum to his country of nationaUty, and to avaU himself of 

the protection of that countiy. because of past persecution or a weU-founded fear of future 

persecution based on one of five factors, including political opinion. See 8 U.S.C. § 

1101(a)(42)(A) ?' Lazaro Gonzalez' arguments conceming whetiier it would be in the 

best interests of Elian to rettim to Cuba with his father, general standards of living in 

Cuba, and EUan's relationship witii Lazaro or Marisleysis Gonzalez are simply not 

relevant to the narrow issue on this appeal conceming the Commissioner's and Attomey 

General's disposition of the asylum appUcations submitted by Lazaro Gonzalez. 

Furthermore, this appeal furnishes no basis for the Court to enjoin INS's transfer of 

t-TT'por̂ jy n3rolp̂ nd<3are of EUan from Lazaro GpiD âlezJp . : . 

-Gbazdez, fis is rcqtih îfby 5 IS rcgulati^fsigs^je?^^ <fcj?Xi.%-ii*Kr-̂ ji!̂ .3£/alie^ ifi tiie-; 

*The other criteria are race, reUgion, nationaUty, or membership in a particular social group. 
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United States. And the pendancy of this appeal furnishes no basis whatever for Lazaro 

Gonzalez to defy a directive of the INS that he present Elian to tiie INS for tiiat purpose! 

Again, the question on this appeal concems the disposition of the asylum applications 

submitted by Lazaro Gonzalez in Elian's name; the pendency of that issue in this Court in 

no way affects whose care EUan wiU be in while he is in tiie United States. Lazaro's 

submission of an asylum appUcation in Elian's name has no bearing on tiie responsibility 

of tiie Commissioner and tiie Attomey General under tiie goveming regulation to place 

EUan in his father's care now that Juan Gonzalez is in the United States, no bearing on 

Juan Gonzalez' compeUing claim to receive Elian into his care under that regulation, and 

no bearing on Lazaro Gonzalez' duty under federal law to present Elian to tiie INS as 

required by the INS, so tiiat he can be ttansferred to his father. 

For the foregoing reasons, the likelihood-of-success prong of the showing Lazaro 

Gonzalez must make in order to obtain the extraordinary relief of an injunction pending 

appeal can be satisfied only if he estabUshes a substantial likelihood that this Court will, 

reverse the district court's judgment sustaining the Commissioner's and the Attorney 

General's decisions on the asylum application issue. 

(b) The standards goveming judicial review of the decision of the Commissioner, 

ratified by the Attorney General, concerning the asylum appUcations are weU established. 

. T inderIGeiruiip.v?^M^f'f^- - ^ - l 40^:U S. ;7;f,3 (l.9'72)j,&s_Gourt oĵ App.gals.̂ ^̂ sjerasidg,̂ ^ 
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tiie Commissioner's decision only if it is not "facially legitimate and bona fide."* Reliance 

on the Kleindienst standard is appropriate because both that case and tiiis cass involve 

agency decisions relating to aliens seeking admission to tiie United States. 

However, even under tiie more exacting (but still highly deferential) standard of 

review tiiat is generally applicable under tiie Administrative Procedure Act ("APA"), 5 

U.S.C. §§ 551-559. 701-706. tiie INS decision at issue before the Eleventii Circuit should 

be upheld. As the district court observed regarding APA review, "courts hold agency 

findings and decisions unlawful only if tiiey are 'arbittary, capricious, an abuse of 

discretion, or otiierwise not in accordance witii law.'" Gonzalez, 2000 WL 289604. at *25 

(quoting 5 U.S.C. § 706(2)(A)) (citation omitted). "The scope of review under tiie 

'arbittary and capricious' standard is narrow and a court is not to substittite its judgment 

for tiiat of tiie agency." Motor Vehicles Manufacturers Association v. State Farm Mutual 

Automobile Insurance Co., 463 U.S. 29. 43 (1983). "The task of tiie reviewing court is to 

apply tiie appropriate APA standard of review. 5 U.S.C. § 706, to tiie agency decision 

based on tiie record tiie agency presents to tiie reviewing court." Florida Power & Light 

Company v. Lorion, 470 U.S. 729, 743-44 (1985). 

The record tiiis Court will review in considering tiie district court's entry of 

a'- Aifti.o îgh tilt districttss'urt cUi not apply {hê pemdienst sta^^d^tp;Count2 beĉ nse-it f o u n d , , . , ^ 
Kleindienst applieiGnJy T/bf'n? r ' - i ^ ^ ^ ^ 

, r : r rralez. '̂ •?;̂ 0 WL 289604, at *31 n,:^^ the- wifKTTiir.eQt-'-'-̂ -isc*#;llypoiî c^^ -••>' - • 
Eleventii Circuit case law is to tiie conttary. See. e.g.. Perez-Perez v. Hanberry, 781 F.2d 1477 
(11 til Cir 1986) (applying Kleindienst standard, in absence of constitutional challenge, to INS 
parole denial), Sidney v. Howerton, 111 F.2d 1490,1491 (Utii Cir. 1985) (same). 
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summary judgment on Count 2 depends on whether tiiat court reviews the decision under 

tiie Kleindienst standard or the APA standard. If the Court applies the Kleindienst 

standard, it should review only tiie tiiree letters from tiie lNS to Juan Gonzalez, to Lazaro 

Gonzalez, and to Lazaro's attomeys; tiie Commissioner-approved INS memorandum, at 

pages one tiirough twenty-tiuree of tiie adminisfrative record; tiie Attomey General's letter 

responding to tiie request by counsel tiiat she review tiie Commissioner's decision, at 

pages twenty-four tiuough twenty-eight; and tiie asylum applications filed under seal. See 

Defendant's Motion to Dismiss or Altemative Motion for Summary Judgement, 

Administtative Record and Exhibits. Again, aU tiiat is necessary to sustain an agency 

decision reviewed under tiie Kleindienst standard is "a facially legitimate and bona fide 

reason." 408 U.S. at 770. 

I f . on tiie otiier hand, tiie Court applies tiie APA standard, review of tiie 318-page 

record tiie govemment submitted witii its dispositive motion, minus tiie declarations tiie 

govemment asked tiie district court to consider only in connection witii tiie equitable 

bases of plaintiff's motion for preliminary injunctive relief.^ is appropriate. A de novo 

review of tiie facts underlying tiie Commissioner's decision is not appropriate, altiiough 

tiie Court may "consider whetiier tiie decision was based on a consideration of tiie 

relevant factors aiid whetiier tiicrs h^s been 3 ;-.lear error of-judjrment.: Motor Vehicles, 

i jy, :̂  TOVP^ment asked the district court nr' tc -or.'nder an'- declarations it had submitted, 
exc^t in connection witii tiie equitable bases of appeUant's motion for injunctive relief See 
Defendants' (appellants') Concise Summary Of Position On Pending Motions And Review Of 
Administrative Record, at 1-3. 
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463 U.S. at 43 (citing Bowman Transportation. Inc. v. Arkansas-Best Freight System, 

Inc., 419 U.S. 281, 286 (1974); Cooperative Services, Inc. v. HUD, 562 F.2d 1292, 1295 • 

(DG. Cir. 1977)). 

To tiie extent tiie Commissioner's decision involves questions of statiitory 

interpretation, "[cjonclusions of law rendered by summary judgment are subject to the 

same standard of review as any other question of law raised on appeal." Lipscomb v. 

United States, 906 F.2d 545, 548 (1 Itii Cir. 1990) (citing Erwin v. Westfall, 785 F.2d 

1551. 1552 ( l l t i i Cir. 1986), a^(f. 484 U.S. 292 (1988)). Because what is involved here 

is tiie interpretation of an asylum statute tiie INS administers, the applicable principles of 

stattitory interpretation are described in Chevron U.S.A., Inc. v. Natural Resources 

Defense Council, Inc., 467 U.S. 837. 842 (1984). andiN^v. Aguirre-Aguirre, 526 U.S. 

415 (1999). See also 8 U.S.C. § 1103(a) (stating tiiat tiie Attomey General's 

determinations of all questions of law under the INA "shall be conttoUing"). 

Under Chevron, where Congress has not addressed the issue, a court must defer to 

the agency's interpretation if it is permissible or reasonable. Lipscomb, 906 F.2d at 545 

(citing Chevron, 467 U.S. at 843-44). "A finding of reasonableness does not require a 

finding that the agency interpretation was the oitiy possible construction, or that the 

agencv made the same finding the court would have; made." Id. .(citing Curse v. Director, 

'M^'f^^S^ies. t>fWorkers'C6mps:isatic?vI^.-cgrc^ ?<56;-46a^lltiiG2{rt5^^|cprat^ 

Chevron, 467 U.S. at 843 n.l 1)). Moreover, tiie Supreme Court observed in Aguirre-
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Agiiirre that "judicial deference to tiie Executive Branch is especially appropriate in tiie 

immigration context where officials 'exercise especially sensitive political fiinctions tiiat 

implicate questions of foreign relations.'" Aguirre-Aguirre, 119 S. Ct. at 1445 (quoting 

INS V. Abudu, 485 U.S. 94, 110 (1988)). 

The Supreme Court's recognition of immigration law as occupying a unique stams 

for judicial review dates back more than a hundred years. "Our cases 'have recognized the 

power to expel or exclude aliens as a fiindamental sovereign atiiibute exercised by tiie 

Govemment's poUtical departments largely immune from judicial conttol.'" Fiallo v. Bell, 

430 U.S. 787, 792 (1977) (quoting Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 

(1952)) (coUecting.cases). "The judiciary is not weU positioned to shoulder primary 

responsibiUty for assessing the Ukelihood and importance of such diplomatic 

repercussions." Aguirre-Aguirre, 119 S. Ct. at 1445; see also Fiallo v. Bell, 430 U.S. at 

792 (Supreme Court "has repeatedly emphasized tiiat 'over no conceivable subject is tiie 

legislative power of Congress more complete than it is over" the admission of aliens"); 

Mathews v. Diaz, 426 U.S. 67, 79-82 (1976) ("In tiie exercise of its broad power over 

naturalization and immigration. Congress regularly makes mles that would be 

unacceptable i f appUed to citizens"); Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 

(1952) ("any poUcy toward aliens is vitally and intricately interwoven with 

v..coViiiitipOLaneousp^^ 

Commissioner's interpretations of the Immigration and Nationality Act are entitied to 
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more deference tiian what is accorded other agencies in their interpretations of laws not 

occupying a similai status. -

Appellant's third and fomth claims in the complaint to the district court allege 

violations of INS asylum regulations at 8 C.F.R. §§ 208.9 and 208.14(b). The distiict 

court dismissed tiiese Counts based on its analysis of Count 2 and its "determination tiiat 

the decision of tiie Attomey General is conttoUing botii on tiie issue of Plaintiff s capacity 

to file an application for asylum and on the question of who may speak for Plaintiff in the 

face of Plaintiff s incompetence," and conclusion that in light of EUan's lack of capacity to 

apply for asylum, "no asylum applications are pending." Gonzalez, 2000 WL 289604. at 

**21. 30. Judicial review of tiie district court's dismissal of Counts 3 and 4 is de novo, as 

is judicial review of the district court's conclusion that the Count 5, the mandamus count, 

fails as a matter of law. 

(2) Lazaro Gonzalez Has Not Made The Required "Strong 
Showing" With Respect to His Appeal of The District Court's 
Dismissal of His Due Process Count 

The district court dismissed Count 1 of tiie complaint for failure to state a claim. In 

dismissing this Count for faUure to state a claim, the district court found that plaintiff 

lacked a "constitutionaUy protected liberty interest"; that he is an unadmitted alien. 

standing, as it were, "on the threshold of initial entry"; and tiiat his status as an alien who 

- i ^ • ̂ A ' s -b t ;^ . , paxoied' mto the United Stafes'rrekea|iOjf*^^ 

inability to assert constitutional rights with respect to his admission to the United States. 
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Gonzalez, 2000 WL 289604, at **21-22 (citations omitted). In this regard, the distiict 

court relied pnmarily on Jean v. Nelson, 121 F.2d 957 (Uth Cif. \̂ SA) len baricf ' '̂ 

(affirmed on otiier grounds, 472 U.S. 846 (1985)), noting, among otiier tilings, tiiat tiiere 

tiie Eleventii Circuit had held tiiat unadmitted aliens cannot challenge INS decisions on 

tiieir "applications for admission, asylum, or parole on tiie basis of rights guaranteed by 

tiie United States Constittition." Gonzalez, 2000 WL 289604, at *22. In light of Elian's 

stattis as an unadmitted alien, tiie district court concluded, "no set of facts will support 

Plaintiffs claim for a denial of constittitional due process under Count 1, and tiiis Count 

must be dismissed." Id. 

In Jean v. Nelson, a class action brought on behalf of Haitian aliens being held in 

INS detention pending adjudication of tiieir asylum claims, tiie Eleventii Circuit, sitting en 

banc, had occasion to examine whetiier unadmitted aliens have constittitional rights witii 

respect to tiieir applications for admission. See. e.g. Leng May Ma v. Barber, 357 U.S. 

185. 186 (1958) (altiiough physically present within this country's borders, unadmitted 

and excludable aUen not "witiiin tiie United States"); Shaughnessy v. United States ex rel. 

Mezei, 345 U.S. 206. 212. 215 (1953) (inadmissible aliens are "tteated as i f stopped at tiie 

border" and as being merely "on tiie threshold of initial entry"). 

This Court concluded tiiat, "As to such persons. tiie decisions of executive or 

adiniiJistrStive'offici^.acting withinp•.•WCTT sxpi^ss^cohte?^^by Gdn.̂ ess,.are due ;• 

process of law." Jean, 727 F.2d at 967 (quoting Nishimura Ekiu v. United States, 142 
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U.S. 651, 660 (1892)) (collecting cases).* The Eleventh Circuit's holding in tiiis regard is 

settled law. Aliens ^^on the .hre.Lold of initial cntry">havc nomore constitutional rights in. 

connection witii tiieir appUcarions for admission tiian would an alien physically located in 

anotiier countty. See Landon v. Plasencia, 459 U.S. 21, 32 (1982) (An alien on tiie 

tiureshold of entty "has no constittitional rights regarding his application [for admission], 

for tiie power to admit or exclude aUens is a sovereign prerogative."); Kwong Hai Chew v. 

Colding, 344 U.S. 590 (1953) (BiU of Rights a fiitile autiiority for appUcant for 

admission); United States ex rel. Knauffv. Shaughnessy, 338 U.S. 537, 544 (1950) 

("Whatever tiie procedure autiiorized by Congress is. it is due process as far as an alien 

denied entiy is concemed")^'; id at 600 (denial of removal hearing "raises no 

constittitional conflict if limited to 'excludable' aUens who," again by virtue of tiieir stattis, 

"are not witiiin tiie protection of tiie Fifth Amendment"); Gisbert v. U.S. Attomey 

* This Court has made clear, however, tiiat "aliens can raise constitutional challenges to depnva-
tions of Uberty or property outside the context or entty or admission, when tiie plenaiy autiionty 
of tiie poUtical branches is not impUcated." Jean, 121 F.2d at 972. See also Amanullah v. 
Nebon, 811 F.2d 1, 9 (1st Cir. 1987) (:'outside the context of admission and exclusion proce­
dures, excludable aliens do have due process rights.") (emphasis added). 

^ The Supreme Court further stated, 

[A]n aUen who seeks admission to tiiis countty may not do so under any claim of 
right... Such privilege is granted to an aUen only upon such terms as tiie Umted 
Stater- shall piesciibe. It rr-rt bo exeTcised4î «^QE^frice,witlj,the nĵ cedurê v 

.• VhichtheiM^itatesi;.ovid,.;s.^"^^^^^^^^^^ 
'inlef.« p^^^^^i:%nr^7^<\ by bwcto review.th«neterm.'.natior'iof.ihe.poIittcaI: 
branch of the govemment to exclude a given ahen. 

A7iai#.338U.S.at542. 
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General, 988 F.2d 1437. 1442 (5th Cir. 1993) (excludable aliens entitled only to tiiose 

due process rights as are provided by law); Lynch v. Cannateila, 810 F.2d 1363, 1373 

(5th Cir. 1987) ('"entry fiction' tiiat excludable aUens are to be tteated as if detained at the 

border . . . determines the aliens' rights with regard to immigration and deportation 

proceedings"). 

As for the specific question of whether unadmitted aliens may assert a right to 

asylum based on the Fiftii Amendment's Due Process Clause, the Eleventh Circuit was 

explicit. "[E]xcludable aliens . . . have no constitutional rights with respect to their 

appUcations for . . . asylum " 727 F.2d at 984. Rejecting an argument that tiie 

Refugee Act created a constittitionally protected "liberty" or "property" interest in asylum, 

it found that it is "clear that the Refugee Act does not create an entitiement to asylum" but 

only provides that asylum may be granted in the Attomey General's discretion. Id. 

Therefore, tiie Eleventii Circuit concluded, "[t]he grant of asylum does not... create an 

interest protected by the due process clause." Id. at 981-82.* Other circuits also have 

found tiiat the INA's asylum provisions do not create a constitutionally protected Uberty or 

property interest See. e.g., Garcia v. INS, 1 F.3d 1320, 1326 (7tii Cir. 1993); Ramirez-

* In affirming the en banc decision in Jean, the Supreme Court stated tiiat the Eleventh Circuit 
.v.- .T; ."i ;iot b:.̂ .'-- reached constitutional issi;.̂ ŝ TCa>iS«-jiic issai.e ,̂«u.apped-c t̂ VJ£l?<ie|iui .. 
resolved nn statutciy'afid regulatory grounds;- •isfS^^z-'̂ jyv.Tv'at;̂  .. 

J .̂'̂ 'sventh Cirf^uit later.foiind that "nnv en bdnc^hrliSn ĵnUflan]lf!̂ t̂ \T\Pi*^h '̂ bon.-î itioiiaLissue 
remains viable as the Supreme Court did not vacate the opinion but affirmed and remanded on 
altemative grounds." Cuban American Bar Ass'n v. Christopher, 43 F.3d 1412, 1428 n.20 (llth 
Cir. (1995). 
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Osorio V. INS, 745 F.2d 937, 942-43 (5tii Cir. 1984). 

Appellants ba-ie their first count on an assertion that Elian's parole entities him to 

tiie constitutional protections afforded "all persons within the territorial jurisdiction of the 

United States." Complaint at ̂  36. The Eleventii Circuit in Jean expressly rejected this 

contention, saying. "The Supreme Court has consistentiy rejected claims that the parole or 

detention of an excludable alien has an effect on his status under the law." 727 F.2d at 

969 (citing Leng May Ma. 357 U.S. at 188; Mezei, 345 U.S. at 215; Kaplan, 267 U.S. 

228. 230-31 (1925); United States v. Ju Toy, 198 U.S. 253. 263 (1905); Nishimura Ekiu, 

142 U.S. at 661; ^/zren^v.iioyaj. 292 F.2d 406. 410-11 (5tii Cir. 1961)). "The parole of 

aliens seeking admission is simply a device through which needless confinement is 

avoided while administtative proceedings are conducted. It was never intended to affect 

an aUen's status." Id. (qnotmg Leng May Ma, 357 U.S. at 190).^ Clearly, Lazaro 

Gonzalez' motion for an injunction pending appeal prohibiting enforcement of the INS 

parole revocation and reparole of Elian into his father's care — as is expressly provided 

for in regulations goveming the release of alien juveniles — lacks the required "stiong 

showing" as to Count 1. 

* In any event, even if the Due Process Clause were applicable, the Attomey General has 
'.vfTo'-H'̂ î >nore fh?.:? wî .̂tever rroces" c- '̂ Vr7̂ iit̂ iP>;}yish.̂ e application for asylum or •: -
adû s.-̂ T-ra. Tr. ? .Comm-iosionei of the IINS dfd fiot arbiTfanly deny dr.exfinguish any interest or ' 

..ability to r̂ ubmit .<;uch\'̂ t)r'>>,?.*7rin- =;hip; iy"̂ e,.effeĉ f:/5.Jiian Gonzalez'..d/;ci?iAn ,̂iwt̂ (:fra^^ /.,7, 
appUcations only after providing for two interviews of him in Cuba and after afifording Lazaro 
Gonzalez an opportunity to be heard, and she personaUy met with Juan Gonzalez on April 7 and 
Lazaro Gonzalez and his family on April 12. 

26 



(3) Lazaro Gonzalez Has Not Made The "Strong Showing Required for 
Injunctive Relief with Respect to Counts 2 Through 5 

Nor has Lazaro made the required showing to obtain an injunction based on 

Counts 2 through 5. At issue in these counts is the question of whetiier tiie Commissioner 

and Attomey General reasonably constmed Section 208 of tiie Immigration and 

Nationality Act, 8 U.S.C. § 1158, not to require a full adjudication of an asylum 

application filed on behalf of a six-year-old child by a distant relative where (1) the child's 

own father (whom the Commissioner has found to enjoy a close and loving relationship 

with his son (see Exhibit One at 4. 5-6. 7)) has decided not to file such an appUcation. and 

(2) the Commissioner and the Attomey General have not found an objective basis for 

asylum in any event after reviewing the applications and other evidence submitted. Id. at 

10-11. Elian has a right under tiie statute or regulations to apply for asylum. 

Lazaro Gonzalez, of course, disputes the district court's reliance on Chevron 

deference, arguing that tiie language of 8 U.S.C. § 1158(a) is plain and affords EUan tiie 

right to apply for asylum. But Lazaro continues to miss tiie point Section 1158(a)(1) 

provides that "any aUen" in the United States may apply for asylum. But tiie question here 

is not whether Elian may apply for asylum: the INS has always acknowledged that he 

may. See Defendant's Motion to Dismiss, Administrative Record and Exhibits at 16 

7 • (s7.r - oer v̂ .i-i re.AJguiiiLuj; that "aiyldni statute ciea.i'Ty invesT.'S a cruld WiLh the light tO"" " 

concluded that because of his tender years he carmot do so for himself, and that the person 
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through whom Elian could apply — his father — expressly declined to do so. The INS 

apprised Lazaro Gonzalez of that conclusion before Lazaro filed his lawsuit See. e.g., 

AdminisfrativeRecord and Exhibits at 4-5 (Jan. 5, 2000, INS letter to Lazaro Gonzalez, 

refusing to accept Lazaro's asylum appUcations for EUan because "Elian does not have tiie 

capacity to apply for asylum without the assistance of his parent," and Elian's father "has 

repeatedly informed us of his decision not to assert EUan's right to apply for asylum"); id. 

at 6 (Jan. 5, 2000, INS letter to Lazaro's attomeys) (same); id. at 15 (agency decision 

analyzing, "[i]s Elian truly seeking asylum?"). Lazaro's plain meaning arguments 

overlook this point. As the INS decision put it, "While the asylum statute clearly invests a 

child with the right to seek asylum, the question of capacity to assert that right is 

umesolved." Id. at 16. 

Finding that the capacity of a six-year-old to apply for asylum is a question of law, 

the district court upheld the INS conclusion that Elian lacked sufficient capacity. Section 

1103(a)(1) of Titie 8 supports this because there Congress directed that the Attomey 

General's determinations and mlings on all questions of law "shall be conttoUing." And 

Section 1158 of Titie 8 supports this, for, as the district court aptiy observed, to accept 

Lazaro's argument tiiat all children have a right to apply for asylum independent of what 

their parents may v/ant for them ''requires the Attorney Gen êî  to adjudicate asylum. 

••-̂ ^̂  . • i .--̂ ipplicatic.:ô ^̂ ^ matter haw. young mvagejJOiSjff̂ ^ 

speak for them, and no matter what tiieir mental condition." Reno v. Gonzalez, 86 F. 
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Supp. 2d at 1192. Lazaro's brief to the Eleventh Circuit challenges the Court's conclusion 

R^aiding the cumpctc.icy issue, insisting that "if a young -hild is medically qualifvediQ. _ ^ 

speak . . . his words should at least be considered." Appellant's Opening Brief at 27. But 

as tiie Seventh Circuit observed in Polovchak v. Meese, 774 F.2d 731, 736 (7th Cir. 

1985), where tiie INS had granted asylum to a twelve-year-old Soviet boy against his 

parents' wishes, Polovchak "was presumably near tiie lower end of tiie age range in which 

a minor may be mature enough to assert certain individual rights tiiat equal or override 

those of his parents." Polovchak was twelve. Elian is half that age. 

Because tiie Commissioner, ratified by the Attomey General, permissibly 

concluded tiiat Elian lacks tiie legal capacity to apply for asylum on his own, tiie question 

then is which of two adults - his fatiier, who has raised him for six years in a close and 

loving relationship and who is his sole surviving parent witii fuU legal autiiority to act on 

his behalf ~ or a distant relative in whose care Elian was only temporarily paroled, 

pending completion of immigration matters and reunion with his father. The decision of 

tiie Commissioner and tiie Attomey General tiiat tiie parent properly speaks for tiie child 

in tiiese circumstances is consistent witii longstanding legal principles and practices in tiiis 

countiy and is firmly grounded in the Constitution, as tiie Supreme Court recognized in 

Reno V. Flores. The sacred bond between parent and child is also a universaUy shared 

pmic îpl? in the mt/?ii,>.s?:̂ n?' r.oiu.;X'ir'ity Kespeciiug: tLi- i. U>bv> I*̂ î«;ai;sp-i5̂  . — -

family-reunification principles of tiie immigration laws and intemational agreements, 
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including those goveming refugees. And, finally, adherence to that mle of law in tiiis 

case is of centtal mpbrtarice to the United 5talfcc-:"in the woild v-onuiiuniiry, in order to • • 

ensure that other nations to which U.S. children travel will retum U.S. children to this 

country promptiy under comparable circumstances. See the 1980 Hague Convention on 

Civil Aspects of Intemational Child Abduction. 

To the extent that Lazaro's motion for injtmctive relief and Eleventii Circuit brief 

go beyond questions of law to other aspects of the agency decision, he must make a stiong 

showing that the decision is not facially legitimate and bona fide or at most that it is 

arbitrary and capricious. He claims the INS did not assess Elian's interests or whether 

those interests may diverge from his father's. Opening Brief at 25-34. But the agency's 

decision clearly reflects that it considered the question of whether Elian's interests diverge 

from his father's. See Administtative Record and Exhibits at 7 ("The ENS must determine 

whether the father has an interest that conflicts with his ability to represent the 

immigration interests of the child. SpecificaUy, the INS must consider whether tiie 

possibility of coercion precludes EUan's father from making his tme intentions known and 

speaking on behalf of Elian and whether EUan's asylum application represents a 

divergence of interests between the father and child"). The INS reasoning on that issue 

satisfies both the Kleindienst and the APA standard. 

Moreover, tbiv'Sf-i'̂ ŝsion'i.r and-tbje.Attomey General did hot rest their decisions.: 

solely on Juan Gonzalez's decision not to file an asylum claim on behalf of Elian. Before 
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a;.:;. .• -. 

giving effect to that decision, the Commissioner and the Attomey General specifically 

considered whecher, notwitiistanding Juan'Gonzalez's decision not to file an asylum' -

appUcation on Elian's behalf, tiiere nevertheless was an objective basis for such an asylum 

claim. After reviewing the appUcations and other information submitted by Lazaro 

Gotizalez, they concluded that there was not. See Administtative Record at 10-11. In 

taking that approach, the Commissioner relied on the practice in analogous situations 

where an accompanied minor arrives in the United States. Id. at 8-11. 

In addition, through its investigation and two interviews of Juan Gonzalez, the INS 

developed a significant adimnistrative record demonsttating that Juan Gonzalez had a 

long-standing, affectionate, parental relationship with EUan throughout the boy's life. See 

Defendant's Motion to Dismiss, Adminisfrative Record and Exhibits at 48-55, 72-107, 

118-99, 228-43. Juan Gonzalez has been an involved and caring father whether it came to 

parental participation in a child's education and activities (Id. at 72-107); his medical 

tteatment and care — Juan Gonzalez was the listed parental point of contact in Elian's 

hospital records (Id.); or whether it involved the simpler and happier activities like 

teaching a boy to swim, ride a bike, do karate, or get a haircut (Id. at 51). Beyond the fact 

of his parents' divorce and the problems attendant on that for any family. EUan enjoyed a 

happily normal Ufe in the nurturing bosom of his Cuban family. This record further 

supported the conchisiot": by tiie r"om,mssioni?'^-^d^:t^^^ jui^' I,' '7.1"^: 

Gonzalez is a proper representative of Elian in immigration matters. 
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The implementation of Immigration and Nationality Act Section 208 by the 

' • Coiuniissioner in these unusual circumstances is. fiilly-consistent with .the ?,tati.itQry text. . . 

and plainly satisfies both the Kleindienst and APA standards. As we have said, tiie 

fimdamental question on this appeal is not whether Elian can apply for asylum, but 

whether he has done so. The Commissioner concluded that a juvenile of such tender 

years as Elian lacks the legal capacity to apply for asylum. The question then, in 

determining whetiier Elian has filed an application for asylum, is which of two adults 

speaks for Elian ~ his father, or a far more distant relative. The decision of tiie 

Commissioner and the Attomey General that EUan's father speaks for him. and that 

therefore Elian should not be regarded as having filed an asylum application, was 

consistent with background principles goveming the parent-child relationship ~ principles 

that in this country are rooted in the Constitution as well as universally accepted norms. 

Section 208(b)(1) of tiie Immigration and Nationality Act, 8 U.S.C. 1158(b)(1). 

specifically provides that tiie Attomey General "may grant asylum to an aUen who has 

appUed for asylum in accordance with the requirements and procedures established by the 

Attomey General." Here, the Commissioner, affirmed by the Attomey General, adopted 

the reasonable "requirement" that when an asylum appUcation is sought to be submitted 

on behalf of a minor offender years, who lacks the legal capacity to file an appUcation on 

nis owu uehalf .̂the apbUcgrio^ miist ba n̂ e4py;.̂ î p«fSLjXL_jF<^̂  .̂ v̂-w. •-. 

speaks for the child and tiiat, in the present circumstances, that person is EUan's father. 
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Furthermore. Section 208(d)(1) provides for tiie Attorney General to establish a 

procedure for the consideration of asylum applications that are filed under subsection"(a). 

Even if Lazaro Gonzalez were correct that the appUcations he submitted on behalf of 

Elian should in some sense be deemed to have been "filed." tiie Commissioner and tiie 

Attomey General adopted a sensible and permissible procedure for "consideration" of 

those appUcations. As stated above, tiie Commissioner provided for two interviews of 

Juan Gonzalez in Cuba and one of Lazaro Gonzalez in Miami, and the Commissioner also 

considered the allegations made in the appUcations themselves as weU as numerous 

declarations and other materials that were submitted. The Commissioner also drew from 

practices in analogous circumstances in fashioning her approach to considering the 

applications that had been submitted in Elian's behalf by someone other than his father. 

Those procedures, involving full and repeated consideration by the Commissioner and the 

Attomey General of tiie Uruted States, were far more than ample as a basis for concluding 

that the applications Lazaro Gonzalez sought to file against the wishes of Elian's fatiier 

would not be regarded as having been filed by Elian and did not in any event fiimish an 

objective basis for asylum independent of his fatiier's wishes. Section 208(d)(7) of tiie 

Immigration and NationaUty Act provides that notiiing in subsection (d) creates any 

procedural or substantive right tiiat is legally.enforceable against the Urtite4.States or any 

.. fits offi-ors. Section 208(d)(7) ±STebybai^ jndicf?) Ffr.aewof the'a^r.'pj^^nrbf.'' v ^̂ '"̂  

implementation of procedures by tiie Attomey General for tiie consideration of asylum 
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applications in these circumstances. But to tiie extent judicial review is available, tiie 

Aiiomey Geneiai's approach plainly satisfies Kleindienst.and tiie APA. , ... 

Finally, relying on Johns v. INS, 624 F.2d 522 (5tii Cir. 1980), Lazaro seeks 

reversal of tiie distiict court's decision because tiie Court did not appoint a guardian ad 

litem. Opening Brief at 53-55. He has not made tiie required "sttong showing" here 

either. Johns did not require the appointment of a guardian ad litem for EUan. The 

analysis of tiie guardian ad litem issue in Johns rested on application of tiie Fifth 

Amendment Due Process Clause, a constitutional protection, as the district court 

recognized in its analysis of Count 1. tiiat does not apply here on account of Elian's stattis 

as an unadmitted alien. 86 F. Supp.2d at 1187. hi any event, tiie district court recognized 

Lazaro as EUan's "next fiiend." 86 F. Supp. 2d at 1186. Whatever tiie precise differences 

were between a next friend and a guardian ad litem before Congress adopted Rule 17(c), 

tiie distinction has been eliminated.^ See Wright & Miller, Federal Practice and 

Procedure § 1572; see also Fed. R. Civ. P. 17(c) (mfant may sue by next friend or by a 

guardian ad litem). 

C. THE BALANCE OF EQUITIES WEIGHS HEAVILY AGAINST AN 
EV JUNCTION 

powers ai' aii ;ddyiS&̂ -&u'cK M'4;pomtinsdn\-6uld"liavc 53C£eedod î;tiiejl7$c)'*^Uffi©d^^ ana?- ' ' ^ ' ^ i . : '^^^i^^Jj. 
would have circymyptitedjegal re-?mctiOT .̂ô ,ttiê .ffjj;̂ ji:̂ û pô ^̂ ^ 
Attomey General's decisions in tiiis area. See Defendants' Motion To Dismiss at 67-80; ^ " 
Defendants' Concise Summary Of Position On Pending Motions And Review Of Administrative 
Record at 1-3. 
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(1) The Equities of Juan Gonzalez and Elian in Prompt Reunification Far 
0"t>veigh Those of Lazaro Gonzalez in Preventing Reunification 

In asse.':sing the balance of equities in this case, it is essential to recognize tiiat this 

is not a suit brought by Elian, who is a six-year-old child lacking tiie legal capacity to sue. 

Ratiier. it is, fundamentally, a suit arising out of a disagreement between two adults over 

who should speak for and have custody of EUan. Specifically, it is a suit by Lazaro 

Gonzalez — who has had Elian in his care since November only because the INS 

temporarily paroled EUan into his care under federal law during the pendency of 

immigration proceedmgs — that seeks to keep EUan witii Lazaro Gonzalez in tiie United 

States against the express wishes of tiie boy's father and against the express determination 

of tiie Commissioner and the Attomey General (sustained by the district court) that EUan's 

father properly speaks for him in immigration matters. Although we recognize the 

affection for and attachment to EUan that Lazaro and his family feel, tiiat affection and 

attachment do not constitute equities that can outweigh the constitutionally and 

historically protected interests of Juan Gonzalez in being reunited with his son and 

retuming with him to their home among extended family and friends. 

Furthermore, tiie interest in reuniting father and son, and tiie equities weighing 

heavily in favor of allowing the Attomey General to bring it about in accordance with her 

considei-edjaugmca'c, aliz-nci 'J-^au'-j 3loi-r;_ The respect for •ill'?; fî r̂d?;! privileges ..and... ...... 

• •'responsibiliiici; oi pdierithcod undei our constitutional heritage derive as well from tiie 

recognition that children benefit from tiie special bond, nurturing, guidance, and learning 
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tiiat tiiey experience w ith their parents from the moment of birtii. It is a fundamental 

picraise of society tiiat tiie entrusting of children to tiie car̂ ;. .of their parents wiU resuU ii), _ ... 

tiie most fitting course of their development and decisions about tiieir lives, even if otiiers 

might disagree witii a parent's choices. Ui tiiis case, EUan's fatiier and extended family in 

Cuba raised him for tiie first six years of his Ufe. The reUef Lazaro Gonzalez seeks would 

deprive Elian of tiie most basic opporttinity to experience tiiat relationship witii his fatiier 

and extended family once again, tiiat is decidedly an equity weighing sttongly in favor of 

immediate effecttiation of tiie Attomey General's decision tiiat Elian should be reunited 

with his father. 

Finally, it is essential to the freedom and autonomy of both parent and child tiiat 

society honor tiieir shared relationship and sacred bond, tiie very foundation of society in 

tum rests on tiiose basic relationships and a broadly shared affumation of their 

importance. Respect for the bond between parent and child therefore is stiU anotiier 

equity weighing against an injunction barring effecttiation of tiie Attomey General's 

decision. 

(2) EUan Will Be Harmed If Reunification Is Delayed 

The distiict court, in fact, frenchantly noted tiiat "Even tiiis well-intended Utigation 

has tiie capacity to bring about unintended harm." Gonzalez. 2000 WL 289604, at *30. 

'•r^\.V.CX -.i he district courtsx l̂jSSr/acicns liipsĉ gijvifcaî ittQSCfey. Genrir̂ 's" ckaiJy:&iticukt£H^ ~̂&>a'̂ i:>i?-̂ .̂  

views on tiie matter of whetiier Elian should retiim home, [and] tiie reality tiiat each 

36 



passing day is another day lost between Juan Gonzalez and his son" (id.) go to tiie heart 

of this question. Since November 22, 1999, over 140 days have bsfin lost between Elian 

and Juan Gonzalez. It is time to staunch tiiat loss. 

Elian will suflfer irrreparable harm if the Court grants an injunction pending appeal. 

Dr. Paulina Kemberg, who together with Dr. Jerry M. Weiner and Dr. Lourdes Rigual-

Lynch, interviewed Juan Gonzalez and his wife, as weU as Lazaro Gonzalez (on April 9 

and April 10. 2000, respectively), advised the INS Commissioner Meissner conceming 

the "impact of a continued delay in the transfer of EUan Gonzalez into the custody of his 

father, Juan Gonzalez." See Exhibit Five. Declaration of Dr. Paulina Kemberg ; 

concurrences of Dr. Jerry M. Weiner. Exhibit Six. and Dr. Lourdes Rigual-Lynch, 

Exhibit Seven. It was Dr. Kemberg's opinion that "it is orucial for EUan to clear about 

who has authority for him, namely his father." She continued, "Not to retum to his father 

as soon as possible may make him feel that he has lost not only one parent, but two 

parents." See Exhibit Three, page 2. She stated, "It is my opinion that the immediate, 

definitive, and unambiguous ttansfer of EUan into the custody of his father, Juan 

Gonzalez, preferably in a neutral setting, would make an essential conttibution to EUan's 

mental and emotional weU-being. This is especially so given that EUan is aware that his 

father has been in the United States for nearly one week... Any ftirther delay in reuniting 

-T^U-a '/vi'Ji his father or^y action that woHidia£££aa.v3?isaoi.?jiiiiig?^ 

to who will be responsible for EUan's care and well-being could be expected to cause 
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increasing sfress and psychological harm to EUan." Id. at page 3. She opines that "a 

ttansfer in a neuttal setting would be preferable," but "the most important consideration at 

this time is Elian's immediate and unambiguous reunion"with his father." Id. 

Finally, as Judge Bailey of the Florida family court so eloquently observed in her 

opinion dismissing Lazaro Gonzalez' state court action, the equities must take into 

account the broader social context and intense media scmtiny in which this young child 

finds himself during every day tiiat his retum to his father is delayed. See In Re: Matter 

of Lazaro Gonzalez, at 18-21. It is time for that delay to end. 

This is not an appeal by EUan, but an appeal by Lazaro Gonzalez, who insists on 

vindicating his own asserted rights through fiiU appeals and collateral attacks. All parents 

would be greatiy upset by the prospect of a distant relative asserting rights on behalf of 

their child despite the parent's conttary desires and the considered judgment of the 

officials responsible for administering those laws by which their decisions must be given 

legal effect. Ultimately, the purpose of the injunction Lazaro Gonzalez seeks is to 

prevent the defendants from reuniting Elian with his father. The expert medical opinions 

obtained by the govemment clearly confirm that a definitive and unambiguous transfer of 

EUan's custody to his father works to EUan's benefit, not to his irreparable hami. Those 

r̂ p-me e.XT)erts have opined that any actions taken to delay the reunion between Juan 

Gonzalez and Elian, particu]?j:ly now that Juan Gonzalez is in the United States and EUan 

is aware of that fact, wiU signal continued conflict among the adults in EUan's Ufe, and 
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will complicate tiie child's psychological sitiiation. See Exhibits Five, Six, and Seven. 

3. Lazaro Gonzalez Has Failed to Show That AppeUees Will Not Suffer 
Substantial Harm From The Issuance of The Injunction 

Lazaro Gonzalez has failed to show tiiat tiie issuance of an injunction wiU not 

substantially harm appeUees' interests. To the contrary, an injunction would harm 

appellees' interests at multiple levels: it would substantially interfere with appellee's 

abiUty to honor Juan Gonzalez' legitimate demand that his son EUan be immediately 

retumed to him, and Elian's interests in being reunited witii his father. Concomitantiy, it 

harms Elian's psychological condition. See discussion above. It substantially interferes 

with the Attomey General's abiUty to implement the immigration parole regulations tiiat 

expressly require that the parole of an unaccompaiued minor be to the minor's parent if 

tiiat parent is in tiie United States. See 8 C.F.R. §§ 212.5, 236.3(b)(1) (1999); Reno v. 

Flores, 507 U.S. 292, 310 (1993). Ui addition, an injunction would harm tiie INS' 

interest in adhering to the family reunification policy that is reflected throughout the 

Immigration and Nationality Act and its regulations. See Government's Administrative 

Record and Exhibits at 284 (Declaration of Michael D. Cronin, Acting INS Associate 

Commissioner for Programs). Moreover, an injunction would harm tiie INS' interest in 

being able to give effect to immigration decisions made by parents on their children's 

ochaii. Id. Lai.^. -^czlyesr, INS insp'ectors inspcded a totki'of345,0c'iij;-6oO' - • • 

. scniirimigrant aliens<at-;;ur V tj cf sti^/. Id.' <:•: 283. A-large pefcentage of tiiese aliens, --i - > -

were children, many them children offender years like EUan. Id. 
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4. Lazaro Gonzalez Has Not Shown That The Injunction Will Serve The 
Public Interest 

The United States would suffer substantial harm in its intemational standing in 

protecting parental rights in cases involving American children wrongfully removed from 

this country if the Attomey General were prevented from effecting her decision that EUan 

should be reunited witii his fatiier. See Id. at 286 (Declaration of Assistant Secretary of 

State for Consular Affairs Mary A. Ryan). It would disserve tiie pubUc interest to 

undermine the principle that parents should decide what is best for their children. It 

would disserve tiie public mterest to undermine the abiUty of immigration inspectors to 

look to parents or otiier responsible adults to make immigration decisions for minors. Id. 

at 283. And it would disserve the pubUc interest to ignore accepted mtemational practice 

in cases involving a sole surviving parent located in the United States, where we would 

expect a foreign countiy to retum the child to the surviving American parent immediately. 

Id. at 287. 

The admission of aliens is a sovereign power reserved to the political branches of 

tiie govemment. Fong Yue Ting v. United States, 149 U.S. 698, 707-11 (1893); Jean v. 

Nelson, 111 F.2d at 964. The immigration laws, regulations, and poUcies of tiie United 

States aU entail consequences that may extend beyond a particular alien to touch upon 

such vital govemment interest':; as mtemational re-latiops. 5ef Mf^ v Aguirre-Aguirre, 119 

' 3. Ct. at 1449 ("in tiie imimgration context... officials 'exercise ecpecially sensitive 

political functions tiiat implicate questions of foreign relations."') (quoting INS v. Abudu, 
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485 U.S. 94, 110 (1988)). The interests of tiiis Nation and of tiie intemational community 

ihus are firmly aligiied with those of Juan Gonzalez and Elian in being reunited with one 

another. 

CONCLUSION 

For the foregoing reasons, the Court should deny the motion for an injunction 

pending appeal or in the altemative for a stay of administtative action pending appeal, 

because appellant has not demonsttated a substantial likelihood of success on the narrow 

asylum issue that is presented on appeal and the balance of equities weighs heavily against 

that extraordinary relief. 

If the Court .nevertheless concludes that some assurance that Elian wiU not leave 

the country while the appeal is pending is necessary, the appellees consent to the entry by 

this Court of an injunction requiring the appellees to issue a departure conttol order 

barring the departure of Elian Gonzalez form the Uruted States pending the issuance of a 

decision by this Court on the instant appeal, conditioned upon the Court also entering an 

order directing Lazaro Gonzalez to present Elian Gonzalez to the Immigration and 

Naturalization Service (INS), as directed by the INS, for ttansfer of care to Juan 

Gonzalez. The departure conttol order shall become effective upon the presentment of 

Elian Gonzalez to the INS by Lazaro Gonzalez, as directed by the INS. The departure 

conttol order that would be applicable in that event is attached . 
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The Honorable Trent Lott 
Majority Leader 
United States Senate 
Washington, DC 20510 

Dear Mr. Leader: 

The purpose of this letter is to state the views of the Department of Justice on 
pending legislation that would declare Elian Gonzalez to be a naturalized citizen of the 
United States or, altematively, to confer lawful permanent residence upon Elian 
Gonzalez and/or certain of his relatives. We oppose these proposals. 

Elian Gonzalez is a six-year-old child who has lost his mother. He is too young 
to make legal decisions for himself The INS's decision that Elian's father and sole 
surviving parent, Juan Gonzalez, has the legal authority to speak for him in 
immigration matters is consistent with INS practice and with the legal principle that 
parents have the fundamental right to make decisions for their children, which 
includes speaking for them in matters of legal significance. This basic right emanates 
from the longstanding conviction of our experience and of our law that, as a general 
matter, no one is better situated than parents to protect their children, advance their 
welfare, and direct their upbringing. Parents have the presumptive authority to 
maintain custody of their children and to make significant decisions about how, where, 
and under what conditions their children will grow up. The fact that a child is 
temporarily out of a parent's care does not abridge this right. 

The primacy of parental rights is a universal principle expressed in the domestic 
laws of many nations and is a central premise of international treaties regarding the 
care and treatment of children. Our disagreement with a parent's choices, or our 
dislike of the political values of his home country, does not weaken our commitment 



to safeguard the bonds between parents and their children. 

As you know, the INS's decision that Juan Gonzalez has the legal authority to 
speak on behalf of his son in immigration matters was recently upheld by the U.S. 
District Court for the Southern District of Florida. In that regard, Juan Gonzalez has 
made clear to U.S. Government officials in Cuba that he wants Elian to be returned to 
him in Cuba, that he desires to withdraw Elian's application for admission to the 
United States, and that he does not want to pursue immigration benefits of any kind. 
The proposed private relief bills were not requested ~ nor are they supported ~ by any 
of their proposed beneficiaries. 

We address first the Elian Gonzalez naturalization legislation. In view of the 
facts stated above, a grant of citizenship to Elian would constitute the involuntary 
naturalization of an individual. Conferring involuntary citizenship on a child who 
does not meet the statutory requirements for naturalization, and whose sole surviving 
parent does not request U.S. citizenship for his child, would be an unprecedented and, 
in our view, unwise use of Congress' power under Article I , section 8 of the U.S. 
Constitution to "establish a uniform rule of naturalization." The Department opposes 
enactment of the pending legislation. 

In the past, private relief bills providing U.S. citizenship to individuals who did 
not meet the requirements for naturalization have been enacted from time-to-time, but 
such measures have been rare. They have been particularly unusual since the 1960's, 
when several changes to the Immigration and Nationality Act led to dramatic 
reductions in the number of such bills. For example, a frequent purpose of private 
relief bills was to restore U.S. citizenship to individuals who had unknowingly 
expatriated themselves by such actions as voting in foreign elections; however, this 
equitable basis for relief was mooted by new requirements that expatriation can only 
occur as a result of a voluntary act of renunciation evidencing a specific intention to 
relinquish U.S. citizenship. 

In general, this country does not use the precious privilege of U.S. citizenship 
for honorary or political ends, or waive generally applicable citizenship requirements 
in order to provide a private benefit. Policy G of the Rules of Procedure and 
Statement of Policy for Private Immigration Bills of the Subcommittee on 
Immigration and Claims of the Committee on the Judiciary of the U.S. House of 
Representatives accurately states our national policy with respect to private citizenship 
bills: 



The Subcommittee will require that any bill expediting naturalization be 
accompanied by evidence indicating that such action would be in the 
national interest, as opposed to personal interest. There are fe\v 
precedents for favorable action on bills waiving any naturalization 
requirements or granting posthumous or honorary citizenship. It is the 
Subcommittee's intent generally to view unfavorably legislation of this 
type. More appropriate mechanisms for rewarding individuals may be in 
the form of medals, awards, or ceremonies. 

We are unaware of any precedent for legislatively conferring the rights and 
obligations of citizenship upon a specific living individual who has not sought that 
benefit or who, as in this case, actually resists it. The House Immigration ^ 
Subcommittee's rules recognize how important it is that the beneficiaries of private 
relief bills actively seek the benefit by requiring, in Rule of Procedure l(i), tliat the 
author of the bill submit "[a] signed statement by each beneficiary, or the berieficiary's 
guardian, that he or she desires the relief sought by the bill." 

1 

Requiring voluntary assent to private immigration relief is consistent with the 
naturalization provisions of the Immigration and Nationality Act (INA). Although, by 
definition, private immigration bills create exceptions to the uniform rules applicable 
to other individuals, the greater a private bill's departure from the normal i 
requirements of the law, the more questionable it is as a sound and supportable action. 
Section 337 of the INA requires persons who have applied for naturalization to take 
the oath of allegiance. By taking this oath, new citizens publicly undertake the 
obligations of U.S. chizenship, including the obligation to bear allegiance to the 
Constitution and laws of the United States, to renounce allegiance to any other nation, 
and to bear arms or perform other national service when required by law. The oath 
acts as the new citizen's voluntary assumption of these obligations. 

Under the INA, the acquisition of U.S. citizenship by a child who is not born a 
U.S. citizen depends upon the actions of his or her parents. The child may acquire 
U.S. citizenship derivatively through the naturalization of his or her parent, or a U.S. 
citizen parent may apply for naturalization on behalf of his or her child born aibroad. 
In neither case may an alien child become a U.S. citizen without his or her parent's 
active involvement. Naturalizing a child without the consent of the child's only parent 
would be an extreme departure from current law, and one which greatly exceeds the 
type of waiver typical of private immigration relief legislation. An individual's 
citizenship is a fundamental attribute of his or her identity, and to confer it on a child 



without the parent's consent would fundamentally interfere in the relationship between 
parent and child. j 

Elian does not meet the normal requirements for either adult or child 
naturalization, with the exception of that of good moral character. He has siiffered a 
terrible loss under unimaginable circumstances. The best thing this nation can do is 
return Elian to a loving parent as soon as possible. A grant of involuntary citizenship 
to this child, contrary to the wishes of his sole surviving parent and with a view toward 
preventing — or even just further delaying ~ the child's return to that parent in Cuba, 
is not the proper course of action. 

With respect to the lawful permanent resident legislation, although la\yful 
permanent resident alien status does not change an individual's nationality, and does 
not involve the taking of an oath or an assumption of obligations to the same'degree as 
does citizenship, a grant of that status to an alien who does not request it is still 
objectionable. We believe that the lawful permanent residence legislation would 
similarly be a most unwise use of Congressional authority, for the same reasons of 
voluntariness discussed above with respect to citizenship. House Immigration 
Subcommittee Rule of Procedure l(i), cited above, does not distinguish between 
naturalization and other forms of immigration relief when it requires a written 
statement from the beneficiary of a private bill that he or she desires the relief. In our 
view, the policy concerns that underlie this rule of voluntariness are similar in either 
case and counsel strongly against enactment of the pending legislation. i 

In addition, legislation involuntarily conferring citizenship upon an individual 
child whose sole surviving parent objects to it raises novel questions regarditig 
substantive due process limitations upon the authority of Congress to legislate in the 
area of immigration and naturalization. Courts generally recognize Congress's 
plenary power in this area and defer to its policy choices on such matters. This 
situation, however, is unprecedented. Although, as a result, no court has ever had 
reason to address the question, the political branches have, on various occasions and in 
various contexts, taken positions that suggest that involuntarily conferring or 
continuing citizenship may implicate fundamental rights. See, e.g.. Expatriation Act 
of 1868, 15 Stat 223, R.S. § 1999 (note to 8 U.S.C. § 1481) (complete denial |0f the 
right to renounce U.S. citizenship is "inconsistent with the fundamental principles of 
the Republic."); Right of Expatriation, 8 U.S. Op. Atty. Gen. 139, 166 (Oct. S'l, 1856) 
(doctrine of absolute and perpetual allegiance and denial ofany right of emigration "is 
inadmissible in the United States."); 8 Whiteman, Digest of International Law| 32 
(1967) ("The Government of the United States would refuse to recognize and [would, 



in fact, object to any attempt on the part of a foreign state to impose its citizenship, 
with attendant rights and obligations, upon American citizens without their consent, 
save in well recognized circumstances which have been traditionally recognized as 
exceptions to the general rule."). We note, moreover, that involuntarily conferring 
U.S. citizenship upon a citizen of Cuba raises questions of particular complexity 
regarding the possible effect of such a statute as applied, given statutory limitations 
and penalties that restrict the activities of U.S. citizens and residents vis-a-vis Cuba. 
See, e^, 22 U.S.C. § 6021 etseq.;3l C.F.R. Part 515. \ 

We believe that enactment ofany of the pending Elian Gonzalez private relief 
legislation would be inconsistent with longstanding United States immigration policy, 
would send an unfortunate and highly inaccurate message to the rest of the wprld 
regarding our willingness, or lack thereof, to adhere to widely-shared international 
legal principles, and would set a highly undesirable precedent. For these reasons, and 
as noted previously, we strongly oppose enactment of any of the pending Gonzalez 
private relief legislation. | 

Thank you for considering our views in this matter. Please do not hesitate to 
call upon us if we may be of additional assistance. The Office of Management and 
Budget has advised that there is no objection from the standpoint of the 
Administration's program to the presentation of this views letter. 

Sincerely, 

Robert Raben 
Assistant Attorney General 
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1̂  
T A L K I N G POINTS FOR ATTORNEY G E N E R A L 1ANE I RENO 

Good afternoon. 

Earlier today, I met with Elian's father, Juan Miguel Gonzalez 

~ a man who expressed in no uncertain terms his sincere desire to 

have his son returned to him. It was a heartfelt plea, and one most \\ 

! V 
people can understand and appreciate. He obviously loves Elian j 

very much. 

The meeting was with a very small group of people. Mjr. 

Gonzalez was joined by his wife and their 6 month old baby boy. 

They were accompanied by his lawyer, Gregory Craig. I , in turn, 
i 

was joined by INS Commissioner Doris Meissner, Deputy Attorney 

General Eric Holder, a member of his staff, and an official U.S. 

governmnet translator. There were no Cuban officials present. I 

would not have had it any other way. 
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During the hour-long meeting, Mr. Gonzalea and I were able 

to have a very open and honest discussion. Throughout, he 

repeated what he has stated time and time again — he wants liis son 
I 

back - and he added that he wants the people of the United States 

to help him in that process. 

The story of Elian is a story of which most Americans are fully 

aware. 

Eour months ago, Elian Gonzalez came to our shores after his 

mother perished at sea. While his immigration status was being 

resolved, he was placed in the temporary care of his great uncle 

who lives in Miami. As with any similar arrangement., Elian's 

temporary care was conditioned on the understanding that the 

care-providers will abide by the instructions of the INS, 
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In December, INS officials - on two different occasions — 

interviewed Mr. Gonzalez in Cuba. There again, no Cuban officials 

were present. Both times, Mr. Gonzalez asserted his plea to have 

his child returned to him ~ and that he had no desire to live in the 
1 

United States. Today he noted that some people think his true 

desire is to live permanently in our country — to which he said — 

quote — "my desire is exactly the opposite." 

I wholeheartedly reject Cuba's system of government. 

Mr. Gonzalez and I do not share the same political beliefs. 

But it is not our place to punish a father for his choice of where he 

wants to raise his child. Indeed, if we start to judge parents Ln the 

basis of their political beliefs, and if we start judging who sh(̂ uld be 

parents, we will change the concept of family for the rest of time. 
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After meeting with Mr. Gonzalez in Cuba, INS officials also 

met with relatives in Miami. We wanted to give the relatives j an 

opportunity to provide any information that could be relevant to 

INS' decision. 

In January, after the interviews, the INS Commissioner 

announced her decision that, not only did the father speak for the 

son, but that the father's wishes were indeed to have his son by his 

side. 

From that moment, nothing prevented the United States 

government from immediately taking action to reunite the two. No 

court order. No stay. No injunction. But instead of moving hastily, 

we gave the relatives in Miami a chance to challenge our decision in 

federal court. In short order, a federal court sustained our 

judgement, stating that "each passing day is another day lost 
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between Juan Gonzalez and his son." 

Thereafter, we again remained willing to postpone the reunion 

because we wanted to give the relatives every chance to argue their 

case in the federal appellate court. All we asked for in return was a 

pledge that - at the end of the day - when the appeals process had 

run its course, the Miami relatives would turn over Elian to his 

father voluntarily. They were unwilling to provide us with that 

assurance. 

For the past several weeks we have engaged in discussions 

with the relatives to try to come to a cooperative arrangement for 
1 

reuniting Elian with his father. But instead of discussing how 

Elian should be reunited, the attorneys for the relatives continued 

to demand that we re-visit the issue of whether Elian should be 

reunited. That is not what the law provides. 
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It has been nearly twelve weeks since the Commissioner^ 

decision, and four months since Elian was found at sea. It is time 

for this little boy, who has been through so much, to move on with 

his life by his father's side. 

As Attorney General, I make many difficult decisions every 

day. But this case has troubled me more than most. Not because 

the law is unclear. The law is very dear. And not because it's 

unclear as to what is right. Clearly, a child who has lost his mother 

belongs with his sole surviving parent, especially one with whom the 

child has shared a close and continuous relationship since birth. 

Instead, this case is troubling for me because I understand the 

Cuban exile community and T respect the deep-seated beliefs which 
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they hold so dear. Cuba is a repressive society. A society governed 

by a dictator from whom thousands have fled. Over the past four 

decades, Cubans have come to the United States to seek freedom 

and a better way of life. As a result, Miami ~ Uke many other cities 

- has prospered and grown to the great city it is today. It is a city I 

call home. It is a community I love. 

I know most people in the Cuban-American community who 

differ with my decision have the best interest of Elian at heart. 

Many of them risked their lives to come to this country. They want 

Elian to share in the wealth of opportunity that hfe in America 

affords. But in the end, I believe they also understand that this is a 

nation of laws by which all must abide. 

Our law ~ and common decency ~ recognize that there is a 

sacred bond between a father and his son. It is a view that I know 
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they share with me ~ and a principle 1 intend to uphold. 

Yesterday, Mr. Gonzalez came to our country to be reunited 

with his son. And because the relatives remain unwilling to 

cooperate with the reunification, we intend today to move the 

process forward. 

Tater today, we will inform the relatives that early next week 

we will give them instructions on when and where Elian is to be 

turned over to his father. At the time of that physical transfer, the 

INS will formally transfer parole care to the father^ as well 

Today's letter will also ask the relatives to meet on Monday 

with two renowned psychiatrists and one renowned psychologist. 

Page-8-



Patten, Wendy L. (MULTI) 

From: Hollis, Caryn C. (INTERAM) 
Sent: Tuesday, April 04, 2000 2:54 PM 
To: Patten, Wendy L. (MULTI) 
Subject: This is your life!!! [UNCLASSIFIED] 

'̂ BC-Cuban Boy-Chronology,0877 
'̂ Dates in custody battle over Elian Gonzalez 
'̂ By The Associated Press= 

Dates in the Elian Gonzalez case. 
1999: 
Nov. 22 Elian and 13 others leave Cardenas, Cuba, for United 

States aboard 16-foot motor boat. 
Nov. 23 Boat capsizes. 
Nov. 25 Ariane Horta and Nivaldo Fernandez conne ashore at 

Key Biscayne, Fla. Elian rescued short time later about three miles 
from Fort Lauderdale and taken to hospital. Elian's mother is among 
11 people killed. 

Nov. 26 Elian released from hospital. Immigration and Naturalizatio 
n Service releases him to great-uncle Lazaro Gonzalez until agency can 
determine immigration status. 

Nov. 27 Juan Miguel Gonzalez, Elian's father, demands his 
son's return to Cuba. 

Dec. 8 Robert Wallis, INS director in Miami, writes father 
that agency needed to meet with him to obtain proof he was Elian's father. 

Dec. 10 Lazaro Gonzalez applies for asylum for Elian. 
Dec. 13 INS officer with Juan Miguel Gonzalez at his home 

in Cardenas. 
Dec. 20 Lazaro Gonzalez and attorneys meet with INS to respond 

to father's assertion that only he can speak for Elian. 
Dec. 31 INS interviews Juan Miguel Gonzalez in Havana. 
2000: 
Jan. 3 National Council of Churches officials meet with father 

and promise to press U.S. for Elian's return to Cuba. 
Jan. 5 INS Commissioner Doris Meissner sends letter to Juan 

Miguel Gonzalez, Lazaro Gonzalez that Elian "belongs with his father" 
and must be returned to Cuba by Jan. 14. Attorneys for Florida relatives 
ask Attorney General Janet Reno to reconsider. 

Jan. 6 INS sends letter to Lazaro Gonzalez's attorneys indicating 
asylum applications for Elian were being returned per wishes of boy's 
father. 

Jan. 6 Hundreds of Cuban-Americans block intersections in 
Miami and cut off access to Port of Miami in protest of decision. 

Jan. 7 Lazaro Gonzalez files petition for temporary custody 
in state court. Elian is subpoenaed to appear before a committee of 
the U.S. House. 

State court sets March 6 hearing on petition. 
Reno upholds father's right to custody of Elian. 
Lazaro Gonzalez files federal lawsuit to challenge 

Elian's grandmothers arrive in New York City from 

Grandmothers meet with Reno to appeal for Elian's 

Senate Majority Leader Trent Lott and group of Florida 
lawmakers begin attempts to give citizenship to Elian without father's 
consent. 

Jan. 26 Grandmothers meet Elian in Miami. 
Jan. 27 Nun who was host of Elian's meeting with grandmothers, 

originally neutral, says Elian should stay in United States. 
Jan. 28 U.S. asks judge to dismiss relatives' federal lawsuit. 
Feb. 4 Father asks Reno to return boy to Cuba and says in 

meantime Elian should be moved to home of another relative in Miami. 
Feb. 4 Lazaro Gonzalez files complaint with police over meeting 

with grandmothers, citing a report from one of the grandmother on Cuban 

Jan. 10 
Jan. 12 
Jan. 19 

INS ruling. 
Jan. 21 

Cuba. 
Jan. 22 

return to Cuba 
Jan. 24 



television that she playfully bit his tongue and unzipped his pants 
during their reunion. 

Feb. 10 Justice Department says it is reviewing whether alcohol-
related driving violations or other actions by Miami relatives warrant 
moving him to temporary custodian. 

Feb. 14 Lawyers for Miami relatives argue that INS can't 
send Elian back to Cuba without asylum hearing; ask U.S. District Judge 
William Hoeveler to deny federal motion to dismiss lawsuit. 

Feb. 18 Reno visits Miami, refuses to meet with Elian or 
his relatives. INS refuses father's request to move Elian to another 
relative. 

Feb. 22 U.S. District Judge K. Michael Moore gets case after 
Hoeveler suffers mild stroke. 

March 3 Government lawyers ask Moore to dismiss lawsuit. 
March 9 Moore hears arguments on whether to interfere with 

INS decision to send Elian back to Cuba. 
March 21 Moore dismisses political asylum lawsuit. 
March 23 Reno says Elian will be returned in an orderly, 

fair and prompt manner. 
March 25 Cuban President Fidel Castro says Miami relatives 

and their anti-Communist backers might kill Elian or abduct him instead 
of returning him to Cuba. 

March 26 Miami-Dade mayor says he won't let police help federal 
officials remove Elian. 

March 27-29 Elian describes in first TV interview how the 
boat sank. He says he doesn't believe his mother is dead, says he doesn't 
want to return to Cuba but also doesn't like Miami. 

March 30 Breaking with the administration, Vice President 
Al Gore says he supports legislation to allow Elian to remain in U.S. 
while custody is resolved in family court. 

April 3 State Department approves visas for Elian's father 
and other close relatives, along with a cousin, his pediatrician and 
kindergarten teacher. One hundred protesters outside the relatives' 
Little Havana home practice forming a human chain, vowing to stop at 
nothing to keep the boy from returning to Cuba. 

April 4 Gore says father should be allowed to return son 
to Cuba "i f the father says on free soil that he believes that the 
son should go back to Cuba with him." He says the boy's fate should 
be left to a family court, not to the INS. 
APE- 04/04/00 14:23:28 
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FOR llBM 

I NEWS 

Published Friday, May 12, 2000, in the Miami Herald 

Excerpts of the appeals court discussion 
What follows are excerpts from the exchange between the three-judge appellate 
court panel hearing the Elian Gonzalez case and attorneys arguing the case. 
The judges are James Edmondson, Charles Wilson and Joel Dubina. The 
lawyers are Kendall Coffey, for the Miami relatives; Edwin Kneedler, the deputy 
solicitor general of the United States, for the government; and Gregory Craig, 
for Elian's father, Juan Miguel Gonzalez. The transcript from which these 
excerpts were taken was prepared by Donna C. Keeble, the official court 
reporter. 

Questions for Kendall Coffey 

EDMONDSON: Mr Coffey, come around and speak to us, please. 

COFFEY: Good morning, your honor This is Kendall Coffey for the appellant. 

Few things can be more compelling in either law or life itself than the cause of a 
child, and before you this morning for the rights of a young boy to be protected 
from potentially serious harm of a police state. 

The United States Congress has, without qualification, or reservation of any 
kind, established asylum laws with arms that enforce young children within their 
protection. 

The mandatory will of the Congress and the mandatory statements of the 
regulations should have been enough for any responsible agency but, instead, 
the INS has done everything possible to avoid the required hearing. 

WILSON: Mr. Coffey, is it your contention that the INS has absolutely no 
discretion whatsoever to determine whether an asylum application is properly 
submitted? 

COFFEY: Your honor, it does not 

WILSON: No discretion whatsoever? 

COFFEY: None, you honor In fact ~ 

WILSON: Well, let me pose a hypothetical to you. . . . Let's say a teenage baby 
sitter for a 2-year-old alien child takes that child downtown to the INS office 
while his parents are at the movies and has him scribble his first name on an 
asylum application and the parents come running down an hour or two later 
screaming, " I speak for my child, this baby sitter doesn't speak for my child," 
you're telling me that the INS doesn't have any discretion whatsoever, they have 
to go through the time and the expense of having a formal asylum hearing? 

COFFEY: Your honor, if the form is facially sufficient, on its face, their own 
regulations say that there shall be a hearing. . . . 
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WILSON: Can there be an application, though, if the child does not have the 
capacity to fill out the form? 

COFFEY: Well, your honor, of course, that's not the case. We have a 6-year-old 
and I think the guidelines, the INS's own announced procedures, are very clear 
that a 6-year-old can seek asylum.... 

DUBINA: It seems to me that the government in its brief has conceded that the 
district court got the statutory interpretation wrong and that any alien could 
include a child such as Elian.. . . The problem then is, though, and as they 
framed the issue in their brief, did he apply in this case. Do you agree that that 
is the way the issue ought to be framed? 

COFFEY: That's the issue now, in their brief. 

DUBINA: Do you agree that's the way the issue ought to be framed? 

COFFEY: No, your honor, I don't. I think he did apply. . . . 

WILSON: What if you have multiple applications on behalf of a child, someone 
has got to decide who speaks for the child, right? 

COFFEY: That's right, your honor. 

WILSON: Well, then who makes that decision? 

COFFEY: You look at the guidelines. And what the guidelines say is that the 
child can speak for the child if the child is acting voluntarily. . . . This child, 
according to the evidence, was more than sufficiently competent to express his 
desire to invoke a chance to stay in this country. 

WILSON: But I've reviewed this asylum application and I'm sure Elian Gonzalez 
is a very bright and intelligent 6-year-old but he didn't even have the ability to 
sign his last name on that asylum petition. 

COFFEY: Your honor, many aliens, many aliens have to rely on adults, lawyers, 
Catholic services, a range of folks to help them with the process . . . 

WILSON: I'm going to read one of the questions or one of the questions on a 
standard form asylum application. . . . One of the questions is, ""Have you or 
any member of your family ever belonged to or been associated with any 
organization or groups in your home country such as, but not limited to, a 
political party, student group, labor union, religious organization, military or 
paramilitary group, civil patrol, guerrilla organizations, ethnic group, human 
rights group or press or the media?" 

You're telling me that a 6-year-old is competent to answer that? 

COFFEY: Your honor, I don't think a 6-year-old can answer in detail all of the 
questions, but what the law says is that there is an age-appropriate process for 
6-year-olds. . . . 

WILSON: Well, I've read the answers, the answers on this asylum application, 
and they all appear to be written in the third person and reflect maybe a fear of 
persecution on behalf of someone else, like maybe the person who is submitting 
the asylum application on behalf of Elian Gonzalez. Doesn't it appear that this is 
really an expression of a fear of persecution on behalf of someone other than 
the petitioner himself? 

COFFEY: Well, your honor, you can certainly have, in a sense, situations where 
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a child can be subjected to harm because of identification with family 
members . . . and here you have a child who was identified with a stepfather, a 
mother who gave her life to bring him to this country, as well as now the U.S. 
relatives, all of whose actions are crimes in Cuba . . . 

WILSON: Well, the Supreme Court ruled . . . that an asylum seeker. . . must 
offer evidence of four things: Number One, that he has been a victim of 
persecution; secondly, that he holds a political opinion; thirdly, that his political 
opinion is known to his persecutors; and fourth, that the persecution has been 
or will be on account of his political opinion. And you're telling me that the INS 
does not have the discretion to take a look at this asylum application and 
determine that this 6-year-old is unable to meet those four prongs of the test? 

COFFEY: Your honor, they can't do that 

WILSON: So the INS's hands are tied? If a kidnapper brings in a 6-month-old 
child, they got to go through the time and the expense of an asylum hearing? 

COFFEY: Your honor, I think that if a kidnapper comes in with a 6-month-old 
child ~ 

WILSON: And a prior criminal record. 

COFFEY: And a prior criminal record, then the INS officer can make . . . a 
determination that this is not the will of the child . . . But that is far from the case 
here. 

WILSON: Well, there is some discretion on the part of the INS then? 

COFFEY: Your honor, I guess what I would say is the issue is did this child 
seek asylum? . . . The evidence that we have before you is that this child did 
want to stay here. . . . 

Questions for Edwin Kneedler 

EDMONDSON: Mr. Kneedler, would you come up and speak on behalf of the 
government, please? 

KNEEDLER: Thank you, your honor. 

EDMONDSON: Let me call your attention to a couple of things that worry me. 

KNEEDLER: Yes, sir. 

EDMONDSON: Let's assume for the sake of argument, that the INS has 
considerable discretion about determining what is an application at all. And let's 
assume, for the sake of argument, that the INS has some discretion as to who 
may file on behalf of a 6-year-old child. . . . The first problem I have is this: . . . 
the adult who applied for Elian Gonzalez is not some stranger; he is a blood 
relative. . . . The parent, on the other hand, resided out of the country altogether 
I have a question , . . about the idea that the INS can have a discretionary policy 
that where the sole natural parent is not within the jurisdiction of the United 
States himself, that he does not have the exclusive right to file, or that he does 
have. I guess your policy is, as I understand it, absent certain special 
circumstances, the sole surviving parent has the exclusive right to either apply 
or not apply. 

The problem we're talking about [ i s ] . . . in American courts, I think a wider 
variety of people can act as next of friend other than the natural parent, even if 
the natural parent is present. . . . 
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Here is what the other problem I have is: I worry about whether there is 
inherently a conflict of interest that is substantial where the child is within the 
jurisdiction of the United States and the sole parent is not only beyond the 
jurisdiction of the United States but is a resident in what I understand our State 
Department calls a communist totalitarian state. . . . 

KNEEDLER: With respect to the first, on whether the parent who is outside the 
country . . . you look to the relationship of parent and child and you look to the 
relationship under the law of the domicile, or the law where the relationship 
arose... . I think both in U.S. law and in the international community the sacred 
bond between parent and child does not depend on where the parent or the 
child happens to be at any particular moment in time. . . . 

It is true that people other than parents can be next friends when circumstances 
require but the sequence under the law and under practice is that the parent 
presumptively speaks for a young child in making life decisions. 

EDMONDSON: Let me tell you what I think . . . that there are a wide variety of 
relations that may come into a court and claim to be next friend and can lawfully 
serve without even accounting for what the natural parent's wishes are. . . . OK. 
So let's talk about the conflict of interest. 

KNEEDLER: I do not think that that . . . is not the sort of conflict of interest that 
would disqualify the parent from presumptively having a say. . . . Under our 
constitutional system, difficult choices as well as easy choices are vested in the 
parent. 

DUBINA: You seem to concede in your brief that the district court erred in its 
interpretation of any alien. So then we get to the question of the capacity, did 
Elian have a capacity. . . . What did the INS base its decision on that Elian did 
not have the capacity to file a petition for asylum? 

KNEEDLER: What it based its decision on is that Elian at age 6 was far below 
the range of age suggested in the Polavchak decision. . . . And then 
secondly . . . there has been no indication in the evidence that was submitted to 
her [INS Commissioner Doris Meissner] that Elian Gonzalez possessed or 
articulated . . . subjective fear of persecution on the grounds identified within the 
statute; and the third, that Elian Gonzalez was unable to swear or affirm to the 
truth of the contents of the application on which the asylum was sought. 

DUBINA: If Elian's mother had survived this tragic journey, is there any doubt in 
your mind that her petition as well as her son's petition for asylum would have 
been granted by the INS? 

KNEEDLER: If his mother had survived, it probably would not have been 
necessary to invoke the asylum process, because there is a special statute in 
the Cuban Adjustment Act and parole policies that build on that that would have 
allowed them to stay, because there, you would have had a parent who said, "I 
want to stay here." And the great majority of Cuban Americans who have come 
to this country and gotten protection under that general statute, not under the 
asylum statute. And, in fact, those that are interdicted, the great majority of them 
are found not to be refugees within the meaning of the Act and are returned. 

WILSON: The appellant relies very heavily upon the fact that there are certain 
INS guidelines that are in effect that were not followed in this particular case. 

KNEEDLER: Those guidelines . . . presuppose that there has been an 
application filed and they discuss what an asylum officer should d o . . . . They do 
not speak to the antecedent question of whether there has been a valid asylum 
application filed. . . . They . . . do not speak to the situation of whether a minor 
child can apply for asylum over the objections of the parent. 
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Questions for Gregory Craig 

EDMONDSON: Mr. Craig, would you come up and speak to us, please? 

CRAIG: Thank you, your honor. . . 

DUBINA: I have but one question and then I'll leave you alone... . Will you 
explain to us why it took your client five months to leave Cuba, to come to the 
United States to see his son, after he learned that his son had survived? 

CRAIG: His position throughout this was that if I was confident that I would be 
given my son the day I arrived in the United States, I would have been there 
immediately. . . . The ground rules of the battle had been set within two or three 
days after this poor boy's arrival and the politics had intruded into what should 
have been essentially a family affair, and it may well have deterred Juan 
Miguel's willingness to go. I begin with that little history that the signals that 
were coming down to Cuba from Miami were, ""We're not going to let this boy 
go, no matter what." 

The second thing to point out is that these are two very hostile bureaucracies 
and this is a simple man who lives in Cardenas. It is not an easy thing for any 
Cuban national to get a visa approved either by his government or the 
government of the United States.... 

I 

Contact Us 
Copyright 2000 Miami Herald 
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Not everyone qualifies. 

I NEWS 
Posted at 4:15 p.m. EDT Thursday, April 27, 2000 

Text of federal appeals court ruling in 
Elian Gonzalez case 

The following is the text of the 11th U.S. Circuit Court of Appeals' order 
Thursday denying a request by Miami relatives of Elian Gonzalez for visits with 
him or for an outside guardian. 

Before EDMONDSON, DUBINA and WILSON, Circuit Judges. 

BY THE COURT: 

Plaintiff, Elian Gonzalez, by his next friend, Lazaro Gonzalez, has filed an 
"emergency motion for enforcement or, alternatively, clarification of injunction 
pending appeal." Plaintiffs motion is DENIED in all respects, except that the part 
seeking clarification of the scope of our previously issued injunction is 
GRANTED to the extent of the clarification set out in the single-judge Order of 
25 April 2000. We ratify that clarification. Briefly stated, we ORDER the Plaintiff 
not to go to any place in the United States that enjoys diplomatic immunity. 

The Government represents that they have faithfully taken steps to see that 
Plaintiff does not pass out of the jurisdiction of this Court. We fully credit these 
representations. Our clarified injunction is intended to fortify the steps that the 
Government has taken. The clarification is a criticism of no one; we just want no 
misunderstandings. The entire injunction remains in force. 

The Government has offered to supply the Court with biweekly reports from a 
psychiatrist, retained by the Government to monitor and examine Plaintiff, 
regarding Plaintiffs well-being, health., and condition. In addition, the 
Government represents that they are enlisting a social worker to monitor the 
care and condition of Plaintiff in his current custodial arrangement. The 
Government offers to provide the Court with biweekly reports from this social 
worker, once this arrangement has been confirmed. The Court accepts these 
offers and requires the Government to submit these reports. 

MOTION GRANTED IN PART, and DENIED IN PART. 

IT IS SO ORDERED. 

Not everyone qualifies. 

Contact Us 
Copyright 2000 Miami Herald 
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Patten, Wendy L. (MULTI) 

From: Patten, Wendy L. (MULTI) 
Sent: Wednesday, April 26, 2000 3:55 PM 
To: @NSA - Natl Security Advisor 
Cc: @MULTILAT - Multilateral and Humanitarian Affairs; @kEGAL - Legal Advisor; @LEGISLAT 

- Legislative Affairs; @INTERAM - Inter-American 
Subject: revised update on Elian Gonzalez case [CONRB^NTIAL] 

Please pass to Jim. cc: Mara, thanks. 

From Wendy and Mary. Cleared by Interam. 

Jim, 

Here is an update on several issues related to Elian: 

1. visits to Wye by CUBINT officials 

Officials from the Cuban Interests Section must seek State's permission (through the 
Office of Foreign Missions) to travel beyond a 25 mile radius of D.C. if they intend to 
travel within 72 hours. If the request is made more than 72 hours in advance of the 
travel and does not involve meeting public officials, they need only notify State of their 
plans. We could impose further conditions on CUBINT travel even outside of 72 
hours, but would need to inform them of the new restrictions via a dip note. 

Yesterday, State granted permission to a group of 6-7 officials from the Cuban 
Interests Section to visit Wye this morning. (The visit has taken place, and involved 
setting up cots for the new arrivals coming from Cuba). Pending with State are two 
additional requests: 

• a CUBINT official and his wife to leave DC today at 4pm and spend the night at 
Wye 

• Head of CUBINT Remirez and three others from his staff to leave DC late this 
afternoon. They would not stay overnight. 

We share Justice/INS concerns about visits by large groups of Cuban officials, and we 
oppose overnight visits. Today, we discussed with State and Justice/INS whether to 
limit numbers of officials who can visit Wye and ban overnight stays, but did not reach 
a conclusion. 

State will be discussing the issue, as well as the two pending requests for travel today, 
with Pete Romero and Wendy Sherman. I asked them to ensure they consult with 
James Castello at Justice and with us before making any final decisions on the 
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pending requests, which, given the hour, will most likely be considered for travel to 
Wye tomorrow instead of today. 

2. Activity in the 11th Circuit 

Justice will file a brief at 3:30 today in the 11th Circuit. The bhef will respond to 
several requests by the Miami family, filed yesterday, for court-imposed restrictions. 
The family first asked the 11th Circuit to construe its current injunction to bar Elian 
from entering diplomatic property within the United States. Justice will not oppose this, 
and has already imposed such a restriction. The family has also asked the court to (1) 
restrict meetings between Elian and Cuban officials, psychologists, and physicians; (2) 
grant access to Elian by the treating physician who saw him in Florida and by "his" 
lawyers from Miami; and (3) appoint an independent official to make decisions about 
with whom Elian should meet. Justice will oppose these requests on grounds that they 
are well outside of the court's authority based on the case before it, and are an 
inappropriate intrusion on parental authority. 

3. FAA ban on flights over Wye 

The FAA is considering, based on a request from the U.S. Marshals, ordering a ban on 
general aviation overflights at Wye in order to ensure privacy for Elian and his father. 
Such a ban would cover low-flying aircraft, such as demonstrators and press, but not 
commercial flights. Some at Justice and State have concerns about how such 
limitations would be perceived. We share these concerns, but also feel that a ban 
might have some value in demonstrating to the GOC our efforts to prevent the boy's 
overexposure to media and others, as we work to ensure that they will do the same 
should Elian return to Cuba. This issue remains under discussion. 

4. arrival of teacher and cousin 

The kindergarten teacher and Elian's 11-year-old cousin, who were previously issued 
visas, are arriving today. They will enter the U.S. on an Aeromexico flight from Mexico 
City to New York. They will spend tonight in DC and travel to Wye tomorrow. They 
have been issued visas valid for 3 months. 

5. visas for schoolmates 

USINT/Havana has just received visa requests for the 4 schoolmates and 
accompanying family members who will be approved for travel if they are otherwise 
eligible for visas. The visas will be valid for maximum two weeks. State will coordinate 
with INS to ensure that INS officials at the port of entry give them permission to visit for 
only two weeks. Current plans are for the group to arrive tomorrow at 2:30pm at 
Dulles on a charter flight. 



Patten, Wendy L. (MULTI) 

From: Crowley, Philip J. (PRESS) 
Sent: Wednesday, April 26, 2000 1:12 PM 
To: Patten, Wendy L. (MULTI) 
Cc: @PRESS - Public Affairs; @MULTILAT - Multilateral and Humanitarian Affairs 
Subject: RE: Elian press guidance [UNCLASSIFIED] 

Happy to chat with you about this. 

I think the bottom line here is that we should be in a mode of affirmatively producing guidance when our equities are in 
play, as opposed to when the story is political, as it has largely been since last Friday. But, to take yesterday as a point, 
both the issue of our dialogue with the Cuban Interest Section on assurances and the question of visas for the playmates 
are factual national security and diplomatic issues that we would need from you. Other information and perspective is 
always welcome, regarding technical points such as whether Cuban diplomats have access to the Gonzalez family, etc. 

Outside that realm, WH Press is getting the political aspects from others. 

On process, we talk to our State PA colleagues several times a day and ask questions of them, just as we ask questions 
of you ~ largely to compare notes on whether we are saying the same things. Part of our role here is to ensure that State, 
WH, Defense and others in the national security realm are on the same page. Beyond that, I don't know specifically what 
you are referring to in getting questions from different places within WH Press. 

Let me know what we need to fix and we'll fix it. 

PJ 

—Original Message— 
From: Patten, Wendy L. (MULTI) 
Sent: Wednesday, April 26, 2000 10:38 AM 
To: Crowley, Philip J. (PRESS) 
Cc: ©PRESS - Public Affairs: ©MULTILAT - Multilateral and Humanitarian Affairs 
Subject: Elian press guidance [UNCLASSIFIED] 

PJ et al. -

There appears to be a breakdown in the process of crafting WH press guidance on the Elian matter. I'd love to talk to 
you about it when you get a chance this morning. 

As you know, NSC has had the lead in preparing Elian guidance since the case began, and I have been the person 
responsible for doing it since I came on board on January 3. Over the weekend, however, the guidance was clearly 
being written elsewhere; I did not receive any calls regarding guidance. Then, on Monday morning, I came in and 
prepared guidance as I always do, and turned on the TV to discover that Lockhart was in the middle of briefing. I was 
not informed by NSC press that early guidance was needed, so I therefore concluded that someone else in the WH 
had taken over responsibility for handling the guidance. I came to your office Monday morning to ask for clarification 
as to who was now responsible for Elian guidance. You said you would speak to WH press about it and get back to 
me. 

Late yesterday, we discussed the idea that I could do press guidance "as needed" ~ whenever there was a question. I 
think, though, that this morning's events demonstrate that this approach is not the best. Questions will need 
immediate answers, which are difficult to produce if I am not working on guidance on a regular basis. After you and I 
worked out the Q&A on GOC assurances about Elian's treatment after his return, I got on the 9am conference call on 
Elian guidance. (We have had these calls to coordinate guidance with State and Justice/INS since January). A State 
staffer had to jump off the call in order to field a call from WH Press, asking what POTUS should say on the issue of 
assurances about Elian's treatment in Cuba. (!) 

Needless to say, this doesn't make much sense. My role has been to be in close touch with State and Justice to 
monitor the situation and then craft guidance. State should not have to provide the same information twice to two 
different parts of the WH press operation, and I have plenty of other work to do if guidance from me is no longer 
needed. 

It seems that we need to sit down with WH press asap and clarify roles and responsibilties. I am more than happy to 
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' continue to prepare guidance; I am also quite happy to have someone else do it. The present lack of clarity, however, 
is not workable. 

Please give me a call when you get a chance and we can figure this out. 

thanks - WLP 
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Cuba SVTS 

April 26,2000 

AGENDA 

I . Cuban Access Issues at Wye 

A. USG policy in response to requests for Travel Notification Exemptions 

1. Frequency of travel 
2. Purpose (EG: food, clothing, recreation, interpreting) 
3. Numbers 

4. Do weekends make a difference? 

B. USG policy to normal Travel Notifications by Cubint 

C. Who can request access? (Father, father's attomey, GOC) 

D. Are there consular access issues? 

II . Visa Policy 

A. Absence of geographical or travel restrictions on non-official travelers 

B. Permanent presence of non-official Cubans at Wye 

C. Can Cuban-licensed professionals (e.g., doctors, child psychologists, 
psychiatrists, etc.) on B1/B2 visas access Wye, practice their professions 
in the U.S.? 
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| j j rankly, I liked both pictures. 

Yup, 1 gotta confess, that now-famous picture of a U.S. marshal in 
Miami pointing an automatic weapon toward Donato Dalrymple and 
ordering him in the name of the U.S. govemment to turn over Elian 
Gonzalez warmed my heart. They should put that picture up in every 
visa line in every U.S. consulate around the world, with a caption 
that reads: "America is a country where the rule of law rules. This 
picture illustrates what happens to those who defy the rule of law 
and how far our government and people will go to preserve it. Come 
all ye who understand that." 

And I was also warmed by the picture of Elian back in his father's 
arms. Some things you can fake - like a 6-year-old wagging his 
finger on a homemade video and telling his father to go back to 
Cuba without him ~ and some things you can't fake. That picture of 
Elian and his father illustrated the very parent-child bond that our 
law was written to preserve. 

Hats off to Janet Reno for understanding that the Elian Gonzalez 
case was about both of these pictures: the well-being of a child and 
the well-being of our Constitution, on which all good things in our 
society rest. But hats off twice to Ms. Reno for understanding that 
these two noble virtues are not equal. The fear of causing some 
trauma to Elian by rescuing him could never outweigh the need to 
uphold the rule of law. 

One only hopes that this affair will remind the extremists among the 
Miami Cubans that they are not living in their own private country, 
that they cannot do whatever they please and that they may hate 
Fidel Castro more than they love the U.S. Constitution ~ but that 
doesn't apply to the rest of us. 

http://www.nytimes.com/library/opinion/friedman/042500frie.html 4/25/00 
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One also hopes that now that Ms. Reno has ended the kidnapping of 
Elian by the Miami Cubans, the other hard-nosed lady in the 
cabinet, Madeleine Albright, will end the Miami Cubans' 
kidnapping of U.S. Cuba policy as well. Ms. Albright could start by 
relaxing the embargo on Cuba. 

1 share the Miami Cubans' visceral hatred of Fidel Castro's regime. 
It is an awful government that has taught its people to write - and 
then forced its most educated to become taxi drivers and, in 
thousands of cases, prostitutes in order to feed their families. 

But the way to hasten the end of this regime is not with embargoes 
and kidnappings. We have sanctioned Castro for 40 years, and so far 
he has outlived nine U.S. presidencies. Normally, such a policy 
would be adjusted. But this policy is not driven by strategic 
thinking. It's driven by blind hatred of Castro by the Miami Cubans, 
who, because of their perceived voting clout in the key state of 
Florida, have been able to impose this policy on the whole U.S. -
even though it has had the opposite effect we, and they, want. It 
punishes Cuba's people and reinforces Castro's hold on power. 

What ails Cuba's economy is Fidel Castro's failed Marxism. But the 
U.S. embargo obscures that, giving him a foreign bogeyman to 
blame for Cuba's travails and enabling him to argue that Cuba is 
under siege from America, therefore Cubans have to remain 
mobilized and he, Castro, has to keep a tight rein. 

Forget Fidel Castro. He's a spent dictator who peddles Marxism 
while keeping his economy afloat with Thomas Cook tours and 
prostitution. As Ms. Albright knows, a wise U.S. policy today 
would be focused on shaping post-Castro Cuba, so that we don't 
have another Haiti ~ where, after the regime collapses, everyone 
builds a raft to get to Miami — and so the Cuban people don't have 
another 40 years of repression. Our best tool for shaping post-Castro 
Cuba is letting more Cubans study in the U.S., training their 
technocrats in managing a modern state and, yes, opening the way 
for greater U.S. investment in Cuba, and for money flows, trade and 
family visits. At best, this will create much greater internal pressures 
on Castro to open his regime, and at worst it will help ensure that 
whoever succeeds him will have to change. 

It was precisely the ease with which the hard-line Cuban-Americans 
kidnapped U.S. policy on Cuba for all these years - with the help of 
pandering politicians — that made them believe they could get away 
with kidnapping Elian. America is a lot better off today because 
Janet Reno taught them otherwise, and a million Cuban children 
would be better off tomorrow if Madeleine Albright could 
administer a similar lesson in foreign policy. Go ladies! 

http://www.nytimes.com/library/opinion/friedman/042500frie.html 4/25/00 
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From: WHSR 
Sent: Thursday, April 13, 2000 4:58 PM 
To: Clarke, Richard A. (TNT); Crowley, Philip J. (PRESS); DeRosa, Mary B. (LEGAL); Hammer, 

Michael A. (PRESS); Hollis, Caryn C. (INTERAM); McCarthy, Mary O. (INTEL); Patten, 
Wendy L. (MULTI); Rosshirt, Thomas M. (SPCHW); Schwartz, Eric P. (MULTI); Sigler, 
Ralph H. (WHSR); Stockwell, David B. (PRESS); Valenzuela, Arturo A. (INTERAM) 

Subject: COURT ISSUES TEMPORARY STAY KEEPING ELIAN IN U.S. 

Classification: UNCLASSIFIED 
Distribution: SIT: CLARKER CROWLEY Derosa HAMMER HOLLIS MCCARTHY PATTEN ROSSHIRT 

Schwartz SUM2 STOCKWELL VALENZUELA 
PRT: SIT{C2} 

Identifier: Af626710 
Originator: AP/East 
Precedence: RUSH 
TimeOfReceipt: 04/13/2000 15:59:25 ET 

a0742 
'^PM-Cuban Boy, 16th Ld-Writethru, a0732,1339 
'̂ URGENT 
'̂ Court issues temporary stay keeping Elian in U.S. 
'̂ Eds: COMBINES pvs; UPDATES with spokeswoman saying halt could last three 
of four days; trims older material. 
^AP Photos FLMIH106, MSGX107, NY115, FLWL101 
'̂ With sidebars 
'̂ By BRIAN BERGSTEIN= '^Associated Press Writer= 

MIAMI (AP) A federal appeals court issued a temporary stay 
today that keeps Elian Gonzalez in the United States while the government 
and his relatives fight over whether he will be returned to his father 
and sent home to Cuba. The government said it expected the order would 
delay any showdown for "three or four days." 

The order came barely an hour after the passing of a government 
deadline for the boy's Miami relatives to hand him over. 

Deputy Court Clerk Chris Basnett said the stay was issued 
shortly after 3 p.m. EDT. It was not immediately clear how long the 
stay would be in effect. 

The Justice Department, however, said it had agreed to wait 
to reclaim the boy until the court could review the emergency petition 
filed by Elian's great-uncle Lazaro Gonzalez. The government had said 
through most of today that it would act to take custody of the boy after 
its 2 p.m. deadline passed a deadline the Miami relatives ignored. 

The appeals court asked the Department of Justice to forestall 
any enforcement action while they review a motion for a temporary injunction 
by attorneys for Lazaro Gonzalez, the agency said in a statement. 

•"We agreed to this with a time frame in mind of three or 
four days," Justice spokeswoman Carole Florman said. 

The stay was granted by a single judge from the three-judge 
panel because it was an emergency. The government was given until 9:30 
a.m. Friday to respond in court. 

Earlier, Attorney General Janet Reno said the government would 
act in a reasonable, measured way" and not try to remove the boy 
immediately after the government-announced deadline. 

•"We have the authority to take action," Reno said. "But 
responsible authority means not only knowing when to take action, but 
how and when to take that action." 

After failing to reach an agreement with the family Wednesday 
during a dramatic 2@1/2-hour meeting attended by Elian, Reno ordered 
them to bring him to Opa-locka airport outside Miami at 2 p.m. for a 
flight to Washington. 



Lazaro Gonzalez has insisted he would not relinquish custody 
of the boy he has cared for since Elian's mother drowned off the Florida 
coast nearly five months ago. "We will not turnthis child oyemot—, 
in Opa-locka..not in any.-locka.!^lie"said. "TheyWTTiavetaiake 
this childfixuiime by force." 

Gregory Craig, attorney for Elian's father, Juan Miguel Gonzalez, 
said after the deadline passed that Elian was being held "unlawfully 
... against his father's will." 

"Juan Miguel asks that the laws of this nation be enforced," 
Craig said. 

Outside Lazaro Gonzalez's house this morning, police chained 
barricades together and thousands braced for Elian's departure. "War! 
War! War!" some shouted in Spanish. Others renewed pledges of nonviolence. 
Many demonstrators headed to a side street that some feared the government 
would use to sneak in. Actor Andy Garcia and singer Gloria Estefan, 
both Cuban-Americans, spent time with demonstrators and inside the house. 

"We want no violence. We are a peaceful community," Estefan 
said after the deadline passed. "We urge every Cuban-American watching 
to join us in the effort." 

Lazaro Gonzalez addressed the growing crowd with a bullhorn 
this morning and called for peaceful demonstrations. "We're going to 
set an example so that they do not take the child Elian, and we're not 
going to fight with anyone," he said. The crowd cheered wildly. 

Government sources have said that if the relatives didn't 
deliver the boy, the Justice Department would be prepared to eventually 
send U.S. marshals and immigration agents into the Little Havana house 
to remove Elian. 

Protesters have repeatedly said they would link arms and form 
a human chain around the house to block federal agents from going in. 

Reno had said there was no intention of going into the house 
immediately if the boy was not produced by 2 p.m. She also proposed 
that the Miami relatives fly to Washington without Elian and meet 
with his father. 

"We are trying to do this fairly, straightforwardly, without 
playing games with people," Reno said. " I am trying to work through 
an extraordinary tragedy without having to cause further disruption 
to the little boy." 

Family attorney Manny Diaz bristled at what he called government 
demands. "Let the families speak to each other," he said. "Who knows 
what will come out in a family meeting?" It was unclear what was stopping 
the Miami relatives from doing so. 

President Clinton also weighed in. "I've tried to do everything 
I can to stay out of it," he said in Washington. "But it is our obligation 
to uphold the rule of law." 

Meanwhile, Elian, speaking in Spanish on a home video, addressed 
his father, saying: " I don't want to go to Cuba. ... I want to stay 
here." The video was obtained by the Spanish-language network Univision. 

Craig called on the news media to stay away from the boy because 
he "has been exploited enough." 

The government plan had called for a plane to take Elian, 
and any Miami relatives who wanted to come, to Washington for a retreat 
at a neutral site with the boy's father. No Cuban diplomats would be 
present. After the meeting, the government said, "care and parole of 
Elian will be transferred to Juan Miguel Gonzalez." 

In Florida Family Court, meanwhile a judge today rejected 
as expected the family's request filed earlier this week to intercede 
and prevent the INS from taking the boy. Judge Jennifer D. Bailey said 
she had no jurisdiction. 

Reno's meeting Wednesday with Lazaro Gonzalez, the boy's cousin, 
Marisleysis Gonzalez, and other relatives, was held at the gated Miami 
Beach home of Sister Jeanne O'Laughlin, the nun who was host of a January 
meeting between Elian and his grandmothers from Cuba. 

Elian moved from lap to lap at the table, and left the room 
only when the subject matter was too sensitive. 



Marisle^s, the 21-year-old cousin who has regarded herself 
as a moth^figure to Elian, reminded the protesters that Elian's mother 
gave her life to try to bring him to the United States. She said in 
a quiet voice, "They're going to have to_CQme,get him." 

Elian was rescuea^y two fishermen while clinging to an inner 
tube in the Florida Straits on Thanksgiving Day. His mother and 10 other 
people fleeing Cuba drowned when their boat sank. 

His Miami relatives have been caring for him ever since and 
have been fighting in court for an asylum hearing. The Clinton administration 
has ordered Elian back to his father in Cuba, saying only he can speak 
for the boy on immigration matters. 

Elian's father, who has met with Reno and remained in the 
Washington area since coming to America last week, indicated Wednesday 
he was finished negotiating. A planned meeting in Washington with the 
Miami relatives was abruptly canceled this week after Lazaro Gonzalez 
said Elian did not want to go. 

At the Cuban Interests Section in Washington late Wednesday, 
Juan Miguel Gonzalez told an ABC News anchor he had spoken to Elian 
twice, and only briefly, since arriving in Washington. 

"I've tried to forgive them so many times already," he said 
of his relatives in today's New York Daily News. "After this I don't 
think I can do it again." 

Jose Pertierra, an immigration lawer who met with Juan Miguel, 
said the father had no plans to defect. "He said, "I like Cuba,'" 
Pertierra told "The Early Show." 

A -

EDITOR'S NOTE AP Writer Michael J. Sniffen contributed to 
this report from Washington. 

On the Net: 
Immigration and Naturalization Service: http://vww.ins.usdoj.gov 
Miami relatives: http://libertyforelian.org 

APE- 04/13/00 15:56:33 



From: Lisa J. Macecevic on 04/11/2000 04:48:55 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 

Subject: Newsweek article on Elian Gonzalez 

The Long Road Home 

The endgame: "Let's do it that way," Castro finally told the American lawyer. 
After tense talks in Havana Elian's dad flew to the United States to reclaim 
his son. Behind a father's battle for a little boy trapped in an epic custody 
brawl. 

By Joseph Contreras And Evan Thomas 
Newsweek, April 17, 2000 

It was past midnight, and the American lawyer was bluffing, a bit. Gregory 
Craig had flown to Havana to persuade his client Juan Miguel Gonzalez to go 
to the United States to get his son Elian. "We can't wait any longer," Craig 
insisted. The U.S. government was prepared to turn Elian over to the boy's 
father. But if he did not go now, Craig warned, "you may not get him back." 
Juan Miguel was visibly anxious. "He wanted guarantees," said Craig. Though 
well connected with the Clinton administration, Craig had no hard and fast 
assurances from Washington, only a letter from the U.S. Immigration and 
Naturalization Service promising to "begin the process" of transferring the 
child's care to the father. Juan Miguel did not look convinced. At 4 a.m., 
Craig finally went to bed, worried that Juan Miguel was not going home with 
him. 

In the morning, Craig met with Fidel Castro himself in an office at the National 
Assembly. Castro was reluctant to let Juan Miguel accompany Craig to the United 
States. "It looks like a rescue mission," the Cuban dictator told the American lawyer. 

" I don't care what it looks like," Craig says he responded. " I want Juan Miguel to 
come to the U.S. now. Now is the time." For three and a half hours, the American 
lawyer and aging Cuban dictator wrangled. Finally, Craig suggested a 
compromise: he would travel home alone. Juan Miguel would go separately. But 
it had to be soon: Craig wanted Juan Miguel in the United States by 9:30 the next 
morning, Thursday, when lawyers from the Justice Department would be sitting 
down again with the lawyers of Lazaro Gonzalez—one of Elian's great-uncles—in 
Miami to discuss turning over the boy. "Let's do it that way," said Castro. Craig 
looked at his client Juan Miguel. Elian's father flashed a thumbs-up. 



Last Thursday, just after dawn, Juan Miguel Gonzalez stepped off a private 
plane at Washington's Dulles Airport, just in time for the morning talk shows. 
He appeared somber and stiff, but convincing in his pained desire to be 
reunited with his shipwrecked 6-year-old boy. Suddenly, the intemational 
crisis over Elian Gonzalez seemed to be heading toward a resolution—a 
messy one, perhaps, with a real risk of unrest or riot, but an outcome that will 
reunite father and son at last. 

The new NEWSWEEK Poll shows that Americans believe, 53 percent to 30 
percent, that Elian should be returned to his father, but by 59 to 23 percent 
they believe that he would have a more normal life if he stayed in the United 
States. In truth, Elian's chances for a normal life are not good no matter where 
he lives. Since his mother died at sea last November fleeing Castro's Cuba, 
leaving him floating in the Atlantic, little Elian has become a pawn in an 
extraordinary intemational game laced with ancient cold-war rivalries and the 
raw emotions of a custody fight. The Elian melodrama is no doubt gripping, 
providing fodder for the media and for politicians, but one thing is for sure: this 
is no way to treat a child. 

The endgame remains uncertain. Having recklessly declared that he would 
refuse to help the Feds enforce the law two weeks ago, Miami-Dade County 
Mayor Alex Penelas more sensibly called for calm last week. But the 
hotheads were still linking arms outside the modest bungalow where Elian 
lives, and his two great-uncles and their phalanx of lawyers were in effect 
daring Attorney General Janet Reno to brave the mob. By midweek, the INS 
will transfer legal custody of Elian to his father, and order his Miami relafives 
to turn the boy over at a still-unspecified time and place. 

Political passions and legal skirmishing may dominate the headlines again this 
week, but the less obvious story—a broken family's struggle over a winning 
little boy—may be the more compelling tale. It can be reconstructed from the 
father's own testimony to American government officials—and from the story 
told by his great-uncle Manuel Gonzalez to NEWSWEEK in a series of 
interviews during the course of the long standoff It is a drama of disaffection 
and confusion, but also of devotion and a genuine desire, missing from so 
much of the public carrying-on, to protect Elian. 

Last December, some three weeks after fishermen found Elian floating in an 
inner tube off the Florida coast, an official of the U.S. Immigrafion and 
Naturalization Service called on Juan Miguel at his home in the coastal city of 
Cardenas, about two hours outside Havana. Silma Dimmel, who runs the 
small INS office in Havana, later wrote in the official report that Juan Miguel 
"did not appear at all nervous or intimidated." Although Juan Miguel, who is 
31, asked to be interviewed in the presence of his own parents, he did not 
seem "in any way influenced," as the INS put it in bureaucratese, "by some 



unknown person or persons." Juan Miguel proceeded to tell a tortured, but 
affecfing, story of fatherhood. 

"In between relationships," Juan Miguel recounted, he spent a good deal of 
the previous 15 years with the boy's mother, Elisabet Brotons. "We wanted a 
child very badly, and she had a few miscarriages," he said. Though divorced 
in 1992, Juan Miguel and Elisabet "got together again because we wanted to 
have a child." When Elian was born in 1993, "it was a miracle... we were very 
happy," said Juan Miguel. The couple split up again, but remained friendly. 
Juan Miguel paid more than the legally required child support and provided 
extra food and clothes for his son and ex-wife. Elisabet and her new 
boyfriend came over for dinner. Elian spent more nights with Juan Miguel than 
with his mother, in part because she lived in a tiny single room and he had his 
own apartment. 

Elian is my life," Juan Miguel told the INS. "He is my first son. Wherever I 
went he went with me. I taught him how to swim, do karate; he has a parrot 
here, dogs, a bicycle, and all kinds of toys. As a matter of fact, 1 haven't been 
to the barber because he isn't here, since we always went together... He slept 
with me. That's how close we are." Juan Miguel was stunned when his 
ex-wife and her boyfriend fled Cuba in a small and unseaworthy boat, along 
with Elian and 11 others. 

Juan Miguel told the INS that he did not want asylum in the United States for 
his son, who had been turned over to his great-uncle Lazaro after his rescue 
on Thanksgiving Day. He wanted him back in Cuba. At first, he went on, his 
uncles Lazaro and Delfin Gonzalez agreed that "Elian should be returned 
immediately to me. Then all of a sudden," he said, "things changed." His uncle 
Lazaro began arguing that Elian should stay in Miami and even offered Juan 
Miguel money (reportedly $2 million) to give up his claim to the child. " I tried 
to convince him rationally," said Juan Miguel, but Lazaro replied that he 
couldn't "back off" Why? Because he would "look bad in front of the Cuban 
people in Miami." 

Juan Miguel had another uncle in Miami, Manuel Gonzalez. Slight and intense, 
Manuel, who works as a bus mechanic, is what the Latinos call muy 
recto—a straight arrow. He was, at least until tragedy overtook the family, in 
effect the patriarch among the three Gonzalez brothers who fled Cuba for 
Miami in 1984. His nieces and nephews called him "grandfather" because he 
was the father figure who could be counted on to tell them to be dutiful, to do 
the right thing and not just run with the crowd. 

Over the phone from his home in Cuba, a tearful Juan Miguel pleaded with 
Manuel to reason with Lazaro and Delfin. Manuel had gone to Spain on 
vacation right after Elian was rescued, so he had missed the early frenzy in 



Little Havana over Elian, who was being quickly transformed into a heroic 
and religious icon. Manuel readily agreed to help Juan Miguel get his boy 
back, in part because he could empathize: he had lost a son of his own, to 
cancer, at the age of 14. Manuel went to Lazaro's house on Northwest 
Second Street in Little Havana, but was rudely rebuffed. Instead, Lazaro and 
Delfin publicly castigated their brother as a secret Castro sympathizer. 

About once a week during the four-month standoff over Elian, Manuel spoke 
by telephone to Juan Miguel. (Castro had moved the father from his home in 
Cardenas to an apartment outside Havana, perhaps to keep a closer watch 
on him.) From the very outset, Manuel told NEWSWEEK, he urged his 
distraught nephew to come to the United States to press his case for the boy 
in person. All winter long, Manuel tried begging, cajoling and shaming Elian's 
father, who seemed fearful and confused. On several occasions, Manuel 
recalled, he threw down the phone in his dining room over his nephew's 
apparent lack of resolve. He tried taunting his nephew, pointedly asking him if 
he was free to speak his own mind and exercise his own free will. Still, Elian's 
father did not budge. 

A good communist who held a cushy government job as a cashier at a beach 
resort for tourists and well-connected Cubans, Juan Miguel viewed the U.S. 
government with suspicion. In his emotional phone calls with Juan Miguel that 
winter, Manuel tried different arguments. He told Juan Miguel that he had 
been reassured by a U.S. senator—Democrat Patrick Leahy of Vermont, at a 
Senate Judiciary Committee hearing in early March—that the father would not 
be kept waiting if he came to the United States to claim his son. Juan Miguel 
was not persuaded. 

As it turned out, however, Leahy had performed a greater service than a 
good legal argument: he had found Elian's father a good lawyer. At about that 
fime, the Vermont senator contacted the Rev. Dr. Joan Brown Campbell, a 
human-rights activist and former general secretary of the National Council of 
Churches who had been working to reunite Juan Miguel with his son since 
Elian's rescue at sea. "1 think you need a lawyer," Leahy told Brown 
Campbell. " I know one who can do it and would do it." His name: Gregory 
Craig, a former senior State Department official who had defended President 
Clinton in his impeachment hearings. 

Craig, whose fees will be paid by money raised by the United Methodist 
Church, flew to Havana to meet Juan Miguel in early March and assure 
himself that the boy's father was not a stooge for Castro. But when he 
returned to Havana last week "we didn't know what would happen," he told 
NEWSWEEK. He was uncertain whether Juan Miguel would agree to come 
home with him, and unsure of Castro's intentions. Castro had been talking 
about sending an unwieldy delegaUon of Cubans, including Elian's teachers 



and classmates and a couple of psychiatrists. Was it all political posturing? 
But after a night and a day of negotiating, when Castro personally put Juan 
Miguel on the plane for the United States in the predawn darkness of 
Thursday, the only Cubans with him were his new wife and new baby boy. 
Presumably, Castro had some assurance that Juan Miguel would not 
embarrass him by defecfing. 

In Miami, meanwhile, the negofiations over Elian's return were going badly. 
The tone had been set on the second day of talks, when Lazaro's legal team 
asked for some water to drink. The govemment lawyers shrugged, so one of 
Lazaro's lawyers left to buy some Evian bottles from the cafeteria. As the 
days dragged on, the running joke became, "So, are you guys going to give us 
some water today or not?" 

Lazaro's lawyers were very suspicious of Craig's activities. When Craig began 
applying for visas for Juan Miguel and various teachers and classmates of 
Elian, one of the lawyers remembers wondering, "What the f — is that all 
about? Were they really negotiating with us in good faith?" And when Juan 
Miguel actually arrived on Thursday morning, it became clear that the 
government lawyers were not in a bargaining mood. The issue was not 
whether Elian would be turned over, but how. Washington would not even 
guarantee that Juan Miguel would stay in the country until the federal courts 
finished ruling on the appeals filed by the family lawyers, probably in late May. 
At about 4 on Thursday aftemoon, the family lawyers got up and walked out. 
Elian's Miami relatives would not stand in the way of the Feds when they 
came to get Elian. But neither would they help deliver him through the crowd. 

In Washington, Attorney General Reno had wept back in January when she 
first read Juan Miguel's anguished testimony to the INS official in Havana. She 
was moved again when she met with Juan Miguel, his new wife and baby in 
her office Friday morning. There were no Cuban officials present, and if Juan 
Miguel had wanted to seek amnesty, there was no better time or place. But 
he said that he wanted to return to Cuba with the boy. Reno told him that she 
would get his son back. The attomey general and Elian's father embraced. 
Outside, Reno told reporters, "All you needed to do was listen to him and 
look at him and see how much he loved that little boy." 

The lawyers for Elian's great-uncle Lazaro had demanded that a team of 
outside psychiatrists be appointed to determine if Elian should return to Cuba. 
The attorney general topped them by appointing her own team—two 
psychiatrists and a psychologist—to advise on the best way of turning over 
the boy to his father. Their answer was: right away, and with the support of all 
his family. Whether this can be achieved remains to be seen, but it appears 
that one way or another Elian will be given back to his father, probably this 
week. According to Craig, Juan Miguel is willing to stay in the United States 



while the appeals drag on—but only if he has a support group. Sending over a 
delegation of teachers and classmates is a "serious idea," says Craig, not just 
Castro's gambit to keep an eye on Juan Miguel. 

With the right nurturing, Elian Gonzalez may overcome his nightmares, but he 
has been scarred and prematurely aged, first by losing his mother in a 
terrifying accident at sea, then by the grotesque spectacle of his martyrdom in 
Miami. His extended family is probably permanently shattered. Last Friday, 
Uncle Delfin flew to Washington and went out to the Maryland suburb where 
Juan Miguel is staying in the home of a Cuban diplomat. Delfin was turned 
away. Back in Miami, Manuel is morose. He says he will not invite Delfin or 
Lazaro over to his house any time soon. Eventually, the slogan-chanting 
crowds will go away. "The party's over," he says, bitterly. "Now it's the 
family's turn to pick up the garbage." Manuel at least has the consolation of 
knowing that he was thinking of Elian, and not himself 

With Donatella Lorch 
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i Patten, Wendy L. (MULTI) 

From: Hollis, Caryn C. (INTERAM) 
Sent: Friday, April 14, 2000 3:08 PM 
To: Patten, Wendy L. (MULTI); DeRosa, Mary B. (LEGAL) 
Subject: court delays hearing...did you all hear this? [UNCLASSIFIED] 

PM-Cuban Boy-Human Rights, 4th Ld-Writethru, a0596,550 
'̂ Court delays hearing on Elian's human rights 
'̂ Eds: SUBS graf, 6, "He just, to CORRECT last name to Gereg, NOT Gerez 
'̂ By LAURIE ASSEO= '^Associated Press Writer= 

WASHINGTON (AP) A federal judge today delayed a hearing on 
a request by Elian Gonzalez's Miami relatives to bar him from leaving 
the country unless U.S. officials can certify that Cuba won't violate 
the 6-year-old boy's human rights. 

Without such an order, "Elian Gonzalez will suffer imminent, 
irreparable injury," Lazaro Gonzalez's lawyers said in court papers 
filed Thursday. 

At a brief hearing today, attorney George Fowler, representing 
Lazaro Gonzalez, told U.S. District Judge Henry H. Kennedy Jr. that 
because a federal appeals court has blocked anyone from taking Elian 
out of the country, the need for Kennedy to act now has "lessened considerabl 
y." 

But should the 11th U.S. Circuit Court of Appeals lift its 
order, "we may have to come back quickly" and seek an order by Kennedy, 
Fowler said. 

While the hearing was under way, Juan Miguel Gonzalez, who 
is in Washington trying to get back his son, toured the National Cathedral. 
He was accompanied by his wife, 6-month-old son and the Rev. Joan Brown 
Campbell, former general secretary of the National Council of Churches. 

"He just said he wanted to have his son home as soon as possible," 
said translator Daphne Gereg. 

After government lawyers said they did not object, Kennedy 
scheduled a hearing for Wednesday on the Gonzalez family's request for 
an emergency order keeping Elian in this country. The judge also told 
the lawyers they could seek an earlier hearing if needed. 

The human rights arguments represent another tack in the relatives' 
legal battle to prevent Elian from returning to Cuba with his father. 
Their request is based on U.S. participation in agreements including 
the Universal Declaration of Human Rights and the Convention Against 
Torture. 

The motion says that if returned to Cuba, "Elian would face 
the risk of being persecuted for having sought asylum in the United 
States. He would be politically indoctrinated to a much larger extent 
than others." 

It also contends that Elian would be compelled to believe 
that his mother and her boyfriend, who died in the Thanksgiving Day 
boat wreck, and his Miami relatives "were traitors to the revolution. 
Accordingly, a return to Cuba under such circumstances would be detrimental 
to Elian," the motion said. 

It asks the court for a temporary restraining order barring 
the government from deporting Elian or holding deportation proceedings 
unless the State Department can certify that: 

Cuba is in compliance with human rights provisions of the 
U.N. Declaration of Human Rights. 

The country is "no longer engaged in 'systematic, gross violations 
of human rights.'" 

Elian "may return to Cuba with the assurance that his human 
rights will be respected, as well as the human rights of his father 
so that he may freely determine the best interest of his child" 

The motion said there was "credible evidence" that Juan 



Miguel Gonzalez was under pressure from the Cuban government to demand 
Elian's return. "Juan Miguel's true preference, however, remains a 
mystery in light of almost certain retaliation against him by the Cuban 
government should he state publicly a preference that Elian remain in 
the United States," it argued. 
APE- 04/14/00 13:03:46 



Patten, Wendy L. (MULTI) 

From: DeRosa, Mary B. (LEGAL) 
Sent: Thursday, April 13, 2000 5:27 PM 
To: @NSA - Natl Security Advisor 
Co: ©LEGAL - Legal Advisor; @MULTILAT - Multilateral and Humanitarian Affairs; ©INTERAM -

Inter-American 
Subject: Update on Elian Gonzalez case [UNCLASSIFIED] 

Please pass to Jim 

There have been a few developments this afternoon: 

• As you know, the state court dismissed the Miami family's petition for temporary custody. 

• The Miami relatives have asked the 11th Circuit court of appeals for an injunction. Although we have not seen the 
papers yet. Justice reports that the relatives have asked the court to (1) prevent removal of Elian from the United 
States, and (2) prevent transfer of Elian to the Cuban government or "any person controlled by the Cuban 
government." 

• The 11th Circuit asked the Justice Department to refrain from any enforcement action until the court can consider the 
petition, and Justice agreed. Justice is filing responsive papers today or early tomorrow. They believe the Court could 
issue a decision as early as tomorrow. 

• At 3:00 PM, a single judge on the 11th Circuit (Judge Edmondson) issued a temporary injunction ~ valid only until a 
three judge panel has the opportunity to review the relatives' petition ~ that prevents Elian's removal from the country, 
prevents all persons acting for Elian from aiding or assisting his removal from the United States, and orders DOJ to 
take lawful and reasonable precautions to prevent his removal from the United States. 

• Note that an order preventing Elian's removal from the country would not necessarily prevent transfer of Elian to his 
father in the United States, although Justice would have to take the necessary precautions to prevent his removal. 

• Greg Craig, in a public statement, pointed out that, despite claiming for months that he would not break the law, 
Lazaro Gonzalez has now broken the law. He said now that the state court order has been dismissed and parole has 
been revoked, Lazaro and the others who keep Elian from his father are holding Elian in violation of the law. He 
pleaded with the Justice Department to enforce the law. 

• Earlier today, the AG said publicly that any enforcement action would be "reasonable and measured." She did not 
give any more detail. 



From: Lisa J. Macecevic on 04/12/2000 05:05:12 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc; 
Subject: Senate floor remarks on S.2383~Alien Children Protection Act of 2000 

STATEMENTS ON INTRODUCED BILLS AND JOINT RESOLUTIONS 
By Mr. GRAHAM: 

S. 2383. A bill to amend the Immigration and Nationality Act to provide temporary protected status to 
certain unaccompanied alien children, to provide for the adjustment of status of aliens unlawfully present 
in the United States who are under 18 years of age, and for other purposes; to the Committee on the 
Judiciary. 

ALIEN CHILDREN PROTECTION ACT OF 2000 

Mr GRAHAM. Mr, President, for many weeks, we have been dealing with the tragedy of Elian 
Gonzalez. If this tragedy teaches us anything, it is that the U.S. immigration laws have not been 
constructed in a manner that accounts for the special needs of our Nation's most precious resource-l also 
say our world s most precious resource-our children. 

Yesterday, CNN-USA Today released a Gallup Poll on the Elian Gonzalez tragedy. That poll said by 
a 2-to-1 margin Americans believe Elian Gonzalez should live with his father in Cuba rather than with 
relatives in the United States. But that same poll, also by a 2-to-1 margin, found that Americans 
disapprove of the way the Government has handled this case. That disapproval of the way in which the 
Government has handled this case could be a disapproval of hundreds of cases if they had the same 
notoriety as Elian. 

I come this afternoon to introduce legislation that will require the Federal Government to dramatically 
improve its treatment of the thousands of unaccompanied children who arrive in the United States each 
year. 

Many of us are parents. I personally have been blessed with four beautiful daughters and 10 
wonderful grandchildren. We all know the special joy a child brings to our lives. We know that bond across 
generations that relationship between a parent or a grandparent and a child brings. We all want to pour all 
of the history, all of our personal experience into safeguarding and into paving the way in the best 
interests of our children. 

The Bible tells us to take this responsibility seriously. In the book of Proverbs, it imparts this wisdom: 

Train up a child in the way he should go, and when he is old he will not depart from it. 

We all have that responsibility to train up a child. 

As that passage from Proverbs suggests, we have a responsibility to protect and nurture all of our 
children. Their future-our planet's future-depends on it. 

Unfortunately, U.S. law prevents us from carrying out that responsibility with respect to some of this 
planet's most vulnerable children. 



Each year, there are about 5,000 unaccompanied children who are detained by the U.S. Immigration 
and Naturalization Service. Some children come to this country seeking asylum, others hope to be 
reunified with families, and others seek nothing but a better life. While many of these children ultimately 
are deported or voluntarily returned home, some have legitimate claims which merit our attention. 

Regardless of the outcome of their cases, in most instances, these children must endure the rigors 
of an immigration system that is anything but child friendly. Unfortunately, many children in INS custody 
end up spending time in jail-like settings while their cases are pending. They have no one to guide them 
through complex immigration law and procedure. 

Moreover, immigration laws are technical and inflexible and do not permit compassion or frequently 
even common wisdom to enter into the equation when determining the fate of a child. 

I will give some examples. Six Chinese children were detained by the INS last year in Oregon. 
Though charged with no crime, they were sent to a juvenile detention facility for 8 months where they 
were exposed to violent youthful offenders who had committed crimes such as murder and drug 
trafficking. One of the group, a 15-year-old girl, was forced to remain at the jail for several weeks after she 
had been granted asylum, even though she had relatives living in New York. 

Such innocent children should not have to endure exposure to hardened juveniles and criminals as 
part of their experience with the U.S. immigration process. 

Equally compelling is the story of a Kosovar Albanian boy who was suffering from severe 
depression. He was held in a juvenile correctional facility for over 6 months during his immigration 
proceedings. The INS provided psychiatric care but by a professional who spoke only English. After a 
mental episode, the boy was placed in the maximum security section of the jail rather than being provided 
with appropriate care. The INS even balked at placing the boy in foster care after he was granted asylum, 
thus further delaying his stay in an inappropriate facility. 

The Federal Government's insensitivity to child immigrants is also illustrated by a recent case of two 
children from the Caribbean, Their mother is a legal, permanent resident in the United States, but she had 
left her minor children behind with the belief they would soon follow. The mother promptly applied for visas 
for her children. Yet the children were required to wait in their home country for months and, in some 
cases, even years before they could even get an interview at the local U.S. Embassy to pave the way for 
reunification with their mother. 

These are just three examples of children who were improperly treated as a result of our current 
immigration laws. Many of these cases are the result of INS;.s inherent r.r̂ nflir.t of interest: Children are 
detained arid frequently deported by thp samp agpnny th5ri7rpgpr.nQihio fnr np,rin3_;21I^^°;];'^"^ " 
protectingTFieir legal rights. This system does not work well enouoh. and it needs improvemeiTrt3Mdren 
ajggnlined to receive care from child welfare authorities who will act in their best interest and who are 
trained to protect children's righls! " " — 

Indeed, there is an irony. The Federal Government requires States to plgge children in facilities that 
areseparate and apart from adult correctional far.ilitle.q The INS should at least abide by the same 
standard with respect to alien children. 

[Page S2528] 

To address these problems, my legislation takes four action^TBr^ it requires that INS place 
chjidren in its custody in a facility appropriate fnr nhilrlrpn; irmthpr^^nrriq ngj5il° These facilities are 
required to provide for the health, welfare, and educational needs of children. 



7)provide children in INS custody with a guardian ad litem to champion that child's best interest, 
is guardian would not be associated with the INSdfl order to eliminate any conflict of interest. 

ree^give the Attorney General the flexibilityandJhe_aijlhority in extraordinary casealQ,evalugtea 
e on the basis Of Wfiat Is in ttie tjefflnferest of the child. 

Four, teydirect the GeneraLAccounting Office to conduct a study and report back to Congress 
regetKliog^ether and to what extent U.S. diplomatic officials are fulfilling their obligation to reunify^n a 
priority basis children in foreign countries whose parents are legally present in the United States 

With these changes in the law, children will no longer be forced to struggle through the immigration 
process alone under the adverse conditions to which they are currently exposed. The INS will have the 
flexibility to treat children in its custody with greater compassion and common sense. 

I hope the recent attention which has and will continue to surround the Elian Gonzalez tragedy will 
encourage us to shield all our children from the vagaries of U.S. immigration law. Our future generations 
deserve to be protected, not persecuted or prosecuted. They deserve to be inspired, not incarcerated. 
They deserve to have decisions about their future made consistent with what is in their best interest, not 
confused by conflicts of interest, 

I conclude with hope that this Congress will give attention to an issue which affects not one child but 
thousands of children who are in the custody of the United States and whose treatment reflects our 
fundamental American values of justice and concern for their rights. 

Mr President, I ask unanimous consent that the bill and three newspaper articles and editorials on 
the subject of "INS Treats Children Shamefully" be printed in the RECORD. 

There being no objection, the material was ordered to be printed in the RECORD, as follows: 

S.2383 

Be it enacted by the Senate and House of Representatives of the United States of America in 
Congress assembled, 

SECTION 1. SHORT TITLE. 

This Act may be cited as the "Alien Children Protection Act of 2000". 

SEC. 2. USE OF APPROPRIATE FACILITIES FOR THE DETENTION OF ALIEN CHILDREN. 

(a) IN GENERAL.-Except as provided in subsection (b), in the case of any alien under 18 years of 
age who is awaiting final adjudication of the alien's immigration status and who does not have a parent, 
guardian, or relative in the United States into whose custody the alien may be released, the Attorney 
General shall place such alien in a facility appropriafe fnr children not later than 72Jioursafter the 
Attorney General has taken custody of the alien. 

(b) EXCEPTION.-The provisions of subsection (a) do not applyj iany alien under 18 years of age 
who the Attorney General finds has engaged in delinguent behavior, is an escape risk, or has a security 
need greater than that provided in a facility appropriate for children. 

(c) DEFINITION.-In this section, the term "facility appropriate for children" means a facility, such as 
foster care or group homes, operated by a private nonprofit organization, or by a local governmental 
entity, with experience and expertise in providing for the legal, psychological, educational, physical, social, 
nutritional, and health requirements of children. The term "facility appropriate for children" does not 



inpludeany facilityused^prjm|rHy to hou^e-adu1t€-0F;deliflqu6nt.miaQrs.Q634 

SEC. 3. ADJUSTMENT TO PERMANENT RESIDENT STATUS. 

Section 245 of the Immigration and Nationality Act (8 U.S.C. 1255) is amended by adding at the end 
the following: 

"(l)(1) The Attorney General may, in the Attorney General's discretion, adjust the status of an alien 
under 18 years of age who has no lawful immigration status in the United States to that of an alien lawfully 
admitted for permanent residence if-

"(A)(i) the alien (or a parent or legal guardian acting on the alien's behalf) has applied for the 
status; and 

"(ii) the alien has resided in the United States for a period of 5 consecutive years; or 

"(B)(i) no parent or legal guardian requests the alien's return to the country of the parent's or 
guardian's domicile, or wjtliiesgect to whggJhaAttQrney General finds t ^ returning the child to his or 
liei^-eountfy"of-OTiginiwoiM^subiect the cHild to mental or physical abusggnd'' 

"(ii) the Attoffwy-fifinftfal-rietprminpR that it is ip thp hpgt intprpgtf̂  nf thp alipn to remain in the 
I InitpH^Stgtps nntwithptandln£jhefacU^ is not eligible for asylum protection under section 208 
or pTotection under section ToT(a)(27)(3): ' ' " ~^ 

"(2) The Attorney General shall make a determination under paragraph (1)(B)(ii) based onjnput 
from a person or entity that is not eiriployed by or a part of the Service and that is qualified to evaluate 
children and opine as to what is irTtheir best interest in a given situation. 

"(3) Upon the approval of adjustment of status of an alien under paragraph (1), the Attorney 
General shall record the alien's lawful admission for permanent residence as of the date of such approval, 
and the Secretary of State shall reduce by one the number of visas authorized to be issued under 
sections 201(d) and 203(b)(4) for the fiscal year then current. 

"(4) Not more than 500 aliens may be granted permanent resident status under this subsection in 
any fiscal year^ ~ ' 

SEC. 4. ASSIGNMENT OF GUARDIANS AD LITEM TO ALIEN CHILDREN. 

(a) ASSIGNMENT.-Whenever a covered alien is a party to an immigration proceeding, the Attorney 
General shall assign such covered alien a child welfare professional or other individual who has received 
training in child welfare matters and who is recognized by the Attorney General as being qualified to serve 
as a guardian ad litem (in this section referred to as the "guardian"). The guardian shall not be an 
employee of the Immigration and Naturalization Service, 

(b) RESPONSIBILITIES.-The guardian shall ensure that-

(1) the covered alien's best interests are promoted while the covered alien participates in, or is 
subject to, the immigration proceeding; and 

(2) the covered alien understands the proceeding. (I^^K^Jr^ ^^V^ 

(c) REQUIREMENTS ON THE ATTORNEY GENERAL.-The Attorney General shall serve notice of ^ / 
all matters affecting a covered alien's immigration status (including all papers filed in an immigration 
proceeding) on the covered alien's guardian. 



(d) DEFINITION.-In this section, the term "covered alien" means an alien-

(1) who is under 18 years of age; 

(2) who has no lawful immigration status in the United States and is not within the physical 
tody of a parent or legal guardian; and 

(3) whom no parent or legal guardian requests the person's return to the country of the parent's 
or guardian's domicile or with respect to whom the Attorney General finds that returning the child to his or 
her country of origin would subject the child to physical or mental abuse. 

SEC. 5. SENSE OF CONGRESS. 

Congress commends the Immigration and Naturalization Service for its issuance of its "Guidelines 
for Children's Asylum Claims", dated December 1998, and encourages and supports the Service's 
implementation of such guidelines in an effort to facilitate the handling of children's asylum claims. 

SEC. 6 GENERAL ACCOUNTING OFFICE REPORT. 

The General Accounting Office shall prepare a report to Congress regarding whether and to what 
extent U.S. Embassy and consular officials are fulfilling their obligation to reunify, on a priority basis, 
children in foreign countries whose parent or parents are legally present in the United States. 

[From the St. Petersburg Times, Mar 8, 2000] 

INS TREATS CHILDREN SHAMEFULLY 

Reaching the U.S. mainland usually is no easy feat for illegal immigrants fleeing their homelands, 
whether crossing the ocean by boat or trudging miles across desert, immigrants nearly always face a 
journey that is dangerous and traumatic. For the children of these immigrants, who often have no say in 
their parents' decision to flee to the United States, that trauma too often is compounded once they 
arrive-by an American immigration system that treats kids like criminals. 

The Immigration and Naturalization Service says children detained by the agency must be moved to 
a safe, kid-friendly environment within 72 hours of their initial detention, unless they are suspected 
criminals or considered a flight risk. Advocates for these children say that rule rarely is enforced. Instead, 
immigrant children typically are separated from their loved ones and locked in juvenile detention facilities, 
often before the INS has a chance to determine the family's status. 

Because of a worsening space crunch at INS facilities, nearly 1,000 of the 4,000 children detained 
by the INS within the past year have been remanded to secure, jail-like facilities where many have 
remained for months. The children typically wear prison uniforms, and many are forced to mingle with the 
teenage convicts also housed in the facilities. Unlike the convicts, immigrant children get no legal 
representation, and no adult guardians are appointed to protect their interests. 

This shameful treatment of children is a symptom of the broader problems plaguing U.S. immigration 
policy. It is a system that allows legal U.S. residents to be detained indefinitely on the basis of secret 
evidence. It is a system that no longer gives judges discretion in deportation cases. And it is a system that 
even the INS's own chief has described as slow, inefficient and poorly managed. 



[Page S2529] 

The INS is expected to issue new rules that will require jails housing non-criminal INS detainees to 
meet specific standards of care. Immigrant advocates hope the new rules will give detainees the right to 
make phone calls, meet with lawyers and prevent guards from subjecting them to arbitrary strip searches. 

Even if those rules pass, they should be only the first of many reforms initiated by the INS and 
Congress to ensure that all detainees-especially children-are treated more humanely by the U.S, 
government. 

[From the Seattle Post-Intelligencer, Mar. 21, 2000] 

IMMIGRATION LAW BUSTS UP FAMILIES 

(By Llewelyn G. Pritchard) 

Llewelyn G. Pritchard is a Seattle attorney at Helsell Fetterman. He is chairman of the American Bar 
Association Advisory Committee to the Immigration Pro Bono Development and Bar Activation Project. He 
is a former member of the boards of the Washington State Bar Association and the American Bar 
Association. 

Lately we have been bombarded with media stories about immigrant families being ripped apart due 
to draconian measures undertaken by the U.S. Immigration and Naturalization Service. 

There is the Atlanta story about the German mother of two who, having applied for citizenship, faces 
deportation instead because years ago she admitted to pulling another girl's hair over the affections of a 
boy. 

There is the Falls Church, Va., mom who called police after repeatedly being beaten by her 
husband. She was arrested for biting him after he sat on her. She faces deportation and separation from 
her children, all of whom were born in the United States. 

But we don't have to look beyond he boundaries of Washington to hear terrible tales. 

There is the case of Emma Hay, This Puyallup mother of four-all U,S, citizens-is being deported. 
Her crime was to answer the telephone for a visiting relative who said he didn't speak English well 
enough to talk to the caller 

By simply saying her relative "couldn't help the caller today, but could help tomorrow," Hay was 
caught in a drug sting and charged with "using a communications facility to facilitate the distribution of 
cocaine." Although she claimed she wasn't aware of her cousin's activities, she pleaded guilty and was 
convicted on federal drug charges. She got no jail time, and was placed on probation for three years, 
which she successfully completed. 

After living in our state for more than 20 years and running a restaurant. Hay now faces deportation. 
While the original incident earned her a probationary sentence because she agreed to plead guilty, it has 
now become a deportable offense. 

Hay was grabbed by the INS upon returning from a vacation, all because the tough 1996 Illegal 
Immigration Reform and Immigrant Responsibility Act has tipped the legal scales against non-citizens * * 
*. This draconian law reclassifies past infractions and makes them deportable offenses even in cases 
where no prison time has been served or where there is evidence of rehabilitation. 

This law also widely expanded the definition of aggravated felony. Non-citizens convicted of 



"aggravated felonies" are now not only deportable, but are also ineligible for a waiver from deportation or 
even judicial review. 

Woe to the immigrant who applies to become a citizen only to be trapped in the INS web, as in the 
case of the German mother in Atlanta, or who seeks to re-enter the country as Hay did. 

So now Hay sits in a Louisiana jail, thousands of miles away from her lawyer and her children, 
awaiting deportation. Her 20-year-old daughter has quit school to support the family. 

What's the benefit of justice to her, her family or our country? There is none under this new act. 

The INS has the fastest growing prison population in the United States. There are more than 17,000 
immigrants detained, with predictions of 23,000 by year's end. Most detainees do not have legal 
representation, even though the INS adopted standards in 1998 allowing lawyer access in federal INS 
facilities. 

The majority, or 60 percent, are warehoused in state and local jails, at great cost to our 
overburdened prison budget. Those folks are far away from immigration lawyers and have no guarantee 
of legal access. Even those in federal INS facilities are in remote areas and access is often difficult. 

We should be outraged. This can't be happening in America. Newcomers live in all our 
communities, work at our sides, attend our churches and our schools. They are our neighbors and our 
friends. 

But there is some good news. 

The 60,000 member American Bar Association Section of Litigation, which will meet in Seattle in 
early April, announced that it will adopt our ABA immigration project as one of its pro bono efforts, pairing 
up with lawyers with detainees around the country. 

Their efforts will help some of the most defenseless in our country, I applaud and welcome them in 
this worthy fight. 

We must make certain that the basic premise and promise of our country is not forgotten: Justice 
for all," 

[From the Miami Herald, Jan, 9, 2000] 

THE LITTLEST REFUGEES MERIT BETTER TREATMENT FROM INS 

Immigration and Naturalization Service Commissioner Doris Meissner projects uncommon 
compassion. "Both U.S. and international law recognize the unique relationship between parent and 
child," she said in announcing her decision to return 6-year-old Elian Gonzalez to his father in Cuba. 
"Family reunification has long been a cornerstone of both American Immigration law and INS practice." 

Unfortunately her agency doesn't always practice what she preaches. Case in point: Two children, 
ages 8 and 10, were repatriated to Haiti while their mother, desperate with worry not knowing what had 
happened to them, was brought to Miami for medical care. 

Yvena Rhinvil and her children were among some 400 passengers on the boat from Haiti that ran 
aground off Key Biscayne on New Years Eve. They were trying to enter the United States illegally. Both 
the Coast Guard and INS now say that they didn't know about the children. Had it known, INS says it 
would have tried to keep the kids with their mother. 



But Ms. Rhinvil says she spoke of her kids both to an interpreter before being taken off the ship and 
once again on land. What mother wouldn't? 

KIDS DON'T COME FIRST 

If indeed the INS didn't know, it should have known before it sent the children back. Nobody asked, 
which is inexcusable. Fortunately an aunt watched Ms. Rhinvil's children. But who knows if there were 
other unaccompanied youths aboard that boat? 

The problem is that the INS is not equipped either by mission or staffing to look out for the welfare of 
children. First and foremost it is an enforcement agency, charged with protecting our borders. Both policy 
and practice reflect it. 

Another case: A 15-year-old Chinese girl remained in a Portland, Ore., juvenile jail more than six 
weeks after being granted asylum and after an uncle in New York had agreed to take her. She and five 
other teens fled China in April, only to spend eight months in a criminal facility. 

Unfortunately, locking up minors such as these teens is not an exception. That's because INS 
practices regarding children vary widely by their nationality and INS district. Even though international law 
and common decency dictate that refugee children be detained only as a last measure and only for a 
short time, detention in criminal juvenile facilities happens regularly in some districts. Without caretakers 
and most often without legal advisers, what hope can detained children have of knowing or demanding 
their legal rights? 

LITTLE PROTECTION 

For the most part, the Florida INS District treats minors better than most. Unaccompanied children 
without U.S. relatives are often placed with Catholic Charities facilities such as Boystown, Children who 
arrive with parents are typically placed in a hotel until the family is deported or released from detention. 

Ideally all minors could be released to caring relatives, and the INS frequently does this. Yet without 
the intervention of child-welfare authorities, there is little protection from abuse. The INS mandates such 
intervention only when the child is from China or India because of the track record of child servant-slaves. 
Yet Haitian children, too, have been known to be sold into servitude. 

Capricious and inconsistent treatment of children simply is unacceptable when last year alone the 
INS had some 5,300 minors in its custody. 

Source: Government Printing Office 
From CO Congressional Record Service 

Providing government documents on demand, in context. 
©2000 Congressional Quarterly Inc. All Rights Reserved. 
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Wendy L. Patten/NSC/EOP@EOP 



APR. 13.200^0 10: 0SPM QFC OF THE CQMM1551DNER 201^° •i-0?l623 "̂ 

U,S. Department of Justice 
Immigration and Naturalization Service 

Office of The Bxecutivp Asseciaie Conimi$sioncr 42s ISirettNW 
Waskingtm. DC 20636 

April 12,2000 

Mr. Lazaro Goî zalez 
2319 N.W. 2"" Street 
Miami, Florida 33125-5207 

Dear Mr. Gonzalez: 

The goal of the Department of Justice and the Immigraiion and Naturalization Service is 
to ensure that Elian's transition to hip father's care is as peaceful as possible. We must all do 
everything in our power to see that the transfer is accomplished in a thouehtfia. constructive 
manner. , 

Wo understand from your attorneys qnd various other representatives that you would like 
an opportunity to meet with Juan Miguel Gonzalez. We are prepared to accommodate that 
request as part of an orderly transfer of the care of Elian to his father. 

To that end, please present Elian at Opa-Locka Airport, 1500 N.W. 42nd Ave., Opa-
Locka. Flonda, where you should proceed to the Main Coast Guard Gate at 2 p m Thursday 
Apnl 13. Rosa R. Urquiola. a bUingual INS official experienced in immigration matters ' 
mvolvmg children, will be there to accompany you, Elian, your daughter Marisleysis, and an 
agreed number of ottier members of your family to Washington, D.C. for this meeting. Before 
tte meebng, Juan Miguel Gonzalez will have an oppommiiy to meet privately with his son 
^ n g the meeting, Elian will remain with Ms. Urquiola, and INS will have custody and care of 
hUan dunng that time. After the meeting, care and parole of EHan will be transferred to Juan 

If you do not wish to meet with Juan Miguel Gonzalez as dB.scribed above, District 
Dnector Bob Wallis and I hereby instruct you to present EUan at the same time and place i c 
the Main Coast Guard Gale at Opa-Locka Airport, at 2 p.m. on Thursday, April 13. At that tî e 
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Mr, Lazaro Gonzalez 
Page 2 

Ae parole of Elian into your care will be revoked, and cpre of Elian will be temporarily 
ton^fcrred to Ms. Urquiola. who will bring Elian to Washington. D.C. Once Elian h J arrived in 
Washmgton, D.C, he wdl be paroled into the care of his fether. These successive transfers of 
parole and care are being ordered punuant to 8 C.F.R. §§ 212.5,235.2,236.3 (1999), 

You and your representaUves have firequcntly stated in ihe last several weeks that while you did 
not agree with the Department of Justice's detennination in this case or the federal judge's nUing 
upholdmg It, you would nevertheless abide by the law. Tho time has now come to car̂ r through oh 
that commitment, above all for the sake of a boy who deserves to have his reunion with his father 
take place without any further conflict or stress. 

Please contact Mr. WaUis at 305-762-3680 with your response to this letter. 

Sincerely, 

Executive Assoc;idfe Commissioner 
for Field Operations 

cc: Linda Osberg-Braim^ Esq. 
Roger A. Bemstein, Esq. 
Spencer Big, Esq. 
Kendall Coffty, Esq. 
Manuel Diaz, Esq. 
Barbara Lagoa, Esq. 
Jose Garcia Pedrosa, Esq. 

TfixQi n nn. 
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Torres, Natly 

From: 
Sent: 
To: 

Cc: 
Subject: 

Torres, Natly 
Wednesday, April 12, 2000 1:29 PM 
Shapiro, Charles S; Rodriguez, Lula; Snyder, Susan L.; Arreaga-Rodas, Luis E.; Doherty, 
Kathleen A.; Abramson, Karin J.; Brown, Catherine W; Harty, Maura A; Miele, Wayne; Trejo, 
Maria A. 
O'Brien, James C. 
Q and A for S for SAFCO (Please clear) 

W 
Apr 12-Elian Q&Afor 

SACFO.... 

It's more on ELIAN! Attached is guidance to be cleared no later than 3pm for the Secretary's appearance before SAFCO 
on Thursday Most of the language is pre-cleared and has been used by S on previous hill appearances. The background 
is too lengthy but I suppose H will decide what info they need on congressional tactics in this case. Also, the last three Q 
and A have changed to reflect the latest information. 

I thank you in advance for helping me get this to the staffers in a timely fashion. 

-Natly 
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ELIAN GONZALEZ: EFFORTS TO KEEP HIM IN THE U.S. 

Background; 

The s i t u a t i o n i n Miami now i s f l u i d , but INS expects E l ikn to be 
reunited with his father t h i s week. Dan Burton (R-IN) subpoenaed 
Elian to t e s t i f y before a Congressional committee on February 10 
but i t did not take place. Connie Mack (R-FL) has introduced â  
b i l l , co-sponsored by Lott, Helms, and T o r r i c e l l i , granting Elian 
citizenship. Republicans Chuck Hagel and Peter Fitzgerald (IL) 
oppose the b i l l . On A p r i l 11 Lott stated that he has been unable 
to win agreement on l e g i s l a t i o n to grant E l i ^ n and his family 
citizenship, or residency. Senators Dodd and Boxer have co-
sponsored a b i l l c a l l i n g on the Immigration and Naturalization 
Service to return Elian to his father immediately. Senator Hatch 
held a hearing on March 1 at which time U.S. family members and 
other interested parties were interviewed. On March 21, Federal 
d i s t r i c t court judge Moore dismissed the request by Elian's Miami 
relat i v e s to force INS to grant Elian an asylum hearing. 

Question: 

What i s the Department's role in this case? 

Answer: 

• From the beginning, we have been concerned for Elian's w e l l -

being and have sought to ensure that the process of reaching a 

decision i n t h i s case was undertaken i n a deliberate and 

considered manner. 

• The Department's primary role has been to communicate with the 

Government of Cuba, to f a c i l i t a t e contact between the 

Immigration and Naturalization Service (INS) and Elian 

Gonzalez's father and to issue visas for Elian's immediate 

family members and others as necessary i n conjunction with 

t h i s case. 
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• On January 5 the INS made public i t s decision that only Elian 

father can speak for Elian on immigration issues and the 

father has asked that his c h i l d be returned to him. We 

support that decision. 

• The rig h t s of the parents are recognized i n t e r n a t i o n a l l y and 

have been a central tenet of our work on behalf of Americans. 

• The USG has determined that t h i s case i s not about custody. 

When his mother died there was a surviving parent who was 

exercising parental r i g h t s . 

• Were there a similar case to that of Elian involving an 

American c h i l d abroad, the Department of State would expect 

the foreign government to return the c h i l d to the surviving 

parent, wherever that parent may be. 

• To that end, we offered to expedite consideration of visa 

requests by Elian's family to t r a v e l to the United States, 

should they wish to do so. 

• On A p r i l 4 we issued visas to Elian's father, step-mother, 

half-brother, his 11 year-old cousin, a teacher and a 

pedi a t r i c i a n . 
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• On A p r i l 6, Elian's father, step-mother and half-brother 

arrived i n Washington. 

• We are op t i m i s t i c that Elian w i l l be reunited with his father 

very soon. 
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Cuba: E l i a n 

Background: On A p r i l 4, the State Departement issued s i x visas 
f o r E l ian's father,' step-mother, h a l f - b r o t h e r , an 11 year-old 
cousin, h i s kindergarten teacher and h i s p e d i a t r i c i a n . On A p r i l 
6, Elian's f a t h e r , |step-mother and h a l f - b r o t h e r a r r i v e d i n 
Washington. Juan Miguel Gonzalez met w i t h Attorney General Janet 
Reno on Friday, Apr^il 7. INS and DOJ have said t h a t the Miami 
r e l a t i v e s w i l l have\to t u r n E l i ^ n over t o h i s f a t h e r t h i s week. 
On A p r i l 10, INS - f e ^ ^ ^ ^ a meeting between Elian's Miami r e l a t i v e s 
and three mental h e a l t h professionals chosen by INS as 
independent experts i n c h i l d p s y c h i a t r y and psychology. These 
experts are advi s i n g INS on how to r e u n i t e E l i a n w i t h h i s f a t h e r . 

Question: 

Has the State Department concluded i t s review of the 22 visas 
requested by Cuban na t i o n a l s i n conjunction w i t h the E l i a n 
Gonzalez case? 

Answer: 

• Six visas have been issued, the remaining 22 remain under 

review. ' , .• 

Question: 

Is a p o l i c y review on the l a r g e r issue of US-Cuba r e l a t i o n s going 
t o take place once the Elicin case i s resolved? 

Answer: 

• No. What we are dealing w i t h i s a six-year o l d and the 

request of h i s only s u r v i v i n g parent t o be r e u n i t e d w i t h h i s 

son. 

• With regard t o r e l a t i o n s between Cuba and the U.S., we have 

long said t h a t i f the government of Cuba makes fundamental, 

systemic changes, our r e l a t i o n s w i l l improve; i f i t does not, 

r e l a t i o n s w i l l not improve. 



04/11/00 TUE 07:44 P.\X 202 736 4476 CUBAN AFFAIRS SCOTT BUSBY @!003 

Question: 

What i s the next step? 

Answer: 

• The next steps are of course being decided by the Department 

of Justice and INS. I understand that Justice and INS w i l l be 

consulting today with the three independent experts i n c h i l d 

psychiatry and psychology who have met separately with Elian's 

father and his Miami re l a t i v e s . 
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WHA Press Guidance UO£4104 
Aprill2,2000 Q ^ 7 

Cuba: Eliin 

Background ONLY: Last night, April 11, it was announced that Lazaro Gonzalez 
would bring Elian to Washington to reunite the child with his father. The chosen site for 
the meeting is the Vatican Embassy (officially, the Embassy of the Holy See. At about 
midnight Lazaro Gonzalez announced that he would not be coming to Washington after 
all. The situation in Miami now is fluid, with Sister Jeanne having just escorted Elian 
and Lararo to her residence, reportedly picking Marileysis up en route. 

Question: Situation update on Elidn Gonzdlez and visas? 

Answer: SIX VISAS HAVE BEEN ISSUED, THE REMAINING 22 VISA 

APPLICATIONS REMAIN UNDER REVIEW. 

IF PRESSED ONLY 

Question: Is it true that the Vatican Embassy might be the locale used to reunite Elian and 
his father? 

Answer: THE PAPAL NUNCIO'S OFFICE AGREED AT THE REQUEST OF 

BOTH PARTIES TO MAKE THE NUNCIATURE AVAILABLE TO 

FACILITATE THE PROCESS 

Question: What role did the Department play in setting up this meeting? 

Answer: THE DEPARTMENT'S ROLE IN THIS MATTER HAS BEEN TO 

COMMUNICATE WITH THE PAPAL NUNCIO'S OFFICE AS REQUESTED BY 

THE DEPARTMENT OF JUSTICE. 
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U.S. Department of Justice 
IMMIGRATION AND NATURALIZATION SERVICE 

STATEMENT 04/10/00 

INS Statement on the Elian Gonzalez Case 

The meeting between Elian's Miami relatives and the three experts in child 
psychiatry and psychology has concluded. Based on the doctors' meeting yesterday 
with Elian's father, Juan Miguel Gonzalez, and their meeting today with Elian's Miami 
relatives, the doctors wi l l soon be consulting with the Immigration and Naturalization 
Service (INS) on the most appropriate way to proceed with Elian's reunion with his 
father. 

Those consultations will serve to inform INS' decision on the best way to proceed 
in reuniting Elian with his father in a way that is the least disruptive to Elian. 
Subsequently, the INS will give instructions to the Miami family on how this transfer 
will occur. We continue to believe that Elian's well being is best served if the Miami 
relatives participate in an active and responsible way in preparing Elian prior to the 
transfer, as well as in supporting him during and after he is reunited with his father. 

Elian and his father, Juan Miguel, have been separated for more than four 
months. We hope that Elian's Miami relatives and everyone involved with this little 
boy wil l be supportive of him and his father during this time. 

-INS-

Prcparaiby the Office nf Public Affairs (202)514-2648 Inlernet: www.ins.usdoj.gov 

TDTfiL P.01 
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BOB SMITH 

oplfilon«imWi..ei»«ê ov 

lanittd ̂ tatB Senate 
WASHINGTON. DC Z0610.2803 

SCOTT BUSBY @1003 
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WMMimeONiMIMietWuiCE, . 

COMfcUTTEf OWtHB JUOicuwr 
WUK:TCOMMITIBSONETMC8 

April 7, 2000 

Hon. Madeline Albright 
Secretary of State 
2201 C Street, N."W. 
Washington, D.C. 20520 

By fax 

Dear Secretary Albright, 

OPTKMAlFOnM9*(7-M) 

ST 

<!ovem«nt . . , r . . u l t S!^ 5*°° 
Ooi« . i ,x c u * . , eurrwit 4evelopiii«»t« in the Bllan 

intoriMtion that th^ S i t L ^ r P^^ld* nw «ny . 

•ad/or «ny tntii»td«tlon ^ i l r f ? , , ! ! C f ^ plao«l upon Cham 
relativaa^of B S i T i i T a S h S S i r S S l ' * " ^ « . r c l . . d on tha . . 

Child in th. »n?t:,it:?:^' «,^'::::^ i^jj/srsi"* "L"^' 
and the actiona fehxt *f4H v- i. • •»f f i t iv i ty of thl» natter, 
that you provwe « wiJi J 2 : L ! ? . * " " ^ ^ * * ' — I 
on Kbnday: April « . ^ laforaatifln on thlo aiatter by Noon 

Thank you for your a«.iatance in th i . matter. 

Sincerely yours. 

3bb Smith, U.S.s 

CC Attomey Oeneral Janet Reno 

w«»*<aTM.eeMt»4M •mm > 

4ob Smith, U.S.s. 

•u ir ia i . 

UMMT 
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Torres, Natly 
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Dear Senator Smith: 

- -Pe t M . i„,„„.,,„„ ^^^^ ̂ ^^^^^ ^^^^ • 

Sincerely, 

Barbara Larkin 
Assistant Secretary 
L e g i s l a t i v e A f f a i r s 
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WHA PRESS GUIDANCE 
April 5,2000 

<0 ' ̂  fe" 
in's Father and Others j 1 Cuba: Visas for Elian 

Background: In keeping with our eariier statements promising expedited handling of 
visa applications for Elite Gonzalez's immediate family, the visa applications for Elian's 
father and five other individuals were adjudicated immediately. On April 4, USINT 
issued visas for Elite's father, stepmother, half-brother, 11-year-old cousin, kindergarten 
teacher and pediatrician. All other visa applications are pending. 

Question: There is a top headline in a Washington newspaper that quotes a Cuban 
government official as saying that Elite Gonzalez is the possession of the Cuban 
govemment. What is the reaction of the State Department? 

Answer: IT IS MY UNDERSTANDING THAT THE SPOKESMAN AT THE 

CUBAN INTERESTS SECTION DENIES THAT HE EVER SAID SUCH A 

THING AND SAYS THAT HE WAS MISQUOTED BY THE WASHINGTON 

TIMES. HOWEVER, REGARDLESS OF WHAT WAS SAID OR NOT SAID, 

JUAN MIGUEL GONZALEZ IS ELIAN'S FATHER AND ELIAN SHOULD BE 

REUNITED WITH HIM. 

Question: Has the State Department been in contact with Greg Craig and are you 
expecting him to retum with Juan Miguel Gonzalez? 

Answer: DEPARTMENT OFFICIALS HAVE BEEN IN CONTACT WITH THE 

FATHER'S ATTORNEY REGARDING VISAS FOR ELIAN'S FAMILY AND 

OTHERS. WE HAVE ISSUED SIX VISAS AND THOSE INDIVIDUALS MAY 

TRAVEL WHENEVER THEY WISH. WHETHER OR NOT MR. GONZALEZ 

COMES TO THE UNITED STATES WITH HIS ATTORNEY IS SOMETHING 

THAT MR. GONZALEZ AND HIS ATTORNEY WILL HAVE TO DECIDE. 
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Question: What is the possibility of a peaceful transition of the child from his relatives to 

Answer: I WILL NOT SPECULATE ON THAT BUT WE ARE CONFIDENT 

THAT ALL PARTIES INVOLVED ASE T R Y ® TO MAKE THE 

TRANSITION AS SMOOTH AS POSSIBLE . 

Question: What is your reaction to the anti-American monument recently erected in front 
of the US Interest Section in Havana? 

Answer: IT IS AN OUTRAGE TO THE MEMORY OF JOSE MARTI AND IT IS 

A SHAME THAT THE CUBAN GOVERNMENT WASTED SO MUCH MONEY 

BUILDING A PROTEST SITE IN FRONT OF THE U.S. INTERESTS SECTION 

IN HAVANA. 

Question: What is your reaction to the declarations by the mayors of Miami not to help 
federal officials with law enforcement? 

Answer: WE UNDERSTAND THAT THE MAYORS HAVE CLARIFIED THEIR 

STATEMENTS AND WILL PROVIDE THE NECESSARY SUPPORT. 

Question: Is there any possibility that this crisis will be used to establish better relations 

with Cuba? 

Answer: NO. WHAT WE ARE DEALING WITH IS A SIX-YEAR OLD AND 

THE REQUEST OF HIS ONLY SURVIVING PARENT TO BE REUNITED 

WITH HIS SON. WITH REGARD TO RELATIONS BETWEEN CUBA AND 

THE U.S., WE HAVE LONG SAID THAT IF THE GOVERNMENT OF CUBA 
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MAKES FUNDAMENTAL, SYSTEMIC CHANGES, OUR RELATIONS WILL 

IMPROVE; IF IT DOES NOT, RELATIONS WILL NOT IMPROVE. 

Question: If the Embargo and Cuban Adjustment Act were not in place, could this crisis 

have been avoided? 

Answer: THIS HAS NOTHING TO DO WITH EITHER THE CUBAN 

ADJUSTMENT ACT OR THE EMBARGO. 

Question: What are your thoughts on Congress' effort to make Elite a US resident? 

Answer: THE ADMINISTRATION OPPOSES THOSE EFFORTS. IT IS 

INAPPROPRIATE TO CONFER SUCH A STATUS ON A SIX YEAR OLD 

CHILD WHEN HIS SOLE SURVIVING PARENT HAS NOT REQUESTED IT. 

Question: How will this case affect similar cases of US children abroad? 

Answer: A FAILURE TO ENFORCE THE INS DECISION TO RETURN ELIAN 

TO HIS FATHER IN CUBA WOULD BE INCONSISTENT WITH THE 

PRINCIPLES WE ADVOCATE ON BEHALF OF THE UNITED STATES AND 

COULD HAVE POTENTIALLY LASTING NEGATIVE IMPLICATIONS FOR 

LEFT-BEHIND PARENTS IN THE UNITED STATES AND FOR U.S. CITIZEN 

CHILDREN TAKEN TO FOREIGN COUNTRIES. 

Question: Are you worried that the father might defect and have you made arrangements 
in the event that this would happen? 

Answer: REGARDLESS OF NATIONALITY, ANY ALIEN WHO IS IN THE 

UNITED STATES MAY APPLY FOR POLITICAL ASYLUM; HOWEVER, 
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JUAN MIGUEL GONZALEZ HAS STATED PUBLICLY THAT HE HAS NO 

INTENTION OF STAYING IN THE UNITED STATES AND WE DO NOT 

THINK IT IS APPROPRIATE TO SPECULATE. 

Question: What is your reaction to V.P. Gore's break with the administration's position on 

Elite? 

Answer: WE HAVE NO COMMENTS ON THE VICE PRESIDENT'S VIEWS. I 

WOULD REFER YOU TO THE WHITE HOUSE. 

Question: How did you select the six visas and what are the chances you will grant the 
rest? 

Answer: WE ISSUED VISAS TO MR. GONZALEZ, HIS IMMEDIATE FAMILY, 

A YOUNG COUSIN TO WHOM HE WAS CLOSE, ELIAN'S TEACHER FOR 

ALL OF KINDERGARTEN, AND ELIAN'S PEDIATRICIAN. WE EXPEDITED 

REVIEW OF MR. GONZALEZ'S APPLICATION AND THE APPLICATIONS 

OF OTHERS WHOSE TRAVEL SEEMED LEGITIMATELY URGENT. THE 

REMAINING 22 VISA APPLICATIONS ARE STILL UNDER REVIEW. 

Question: What will happen if Cuba insists on the granting of the other visas as a 
condition for the father to come to the US? 

Answer: WE HAVE ISSUED SIX VISAS, INCLUDING ONE FOR ELtAN'S 

FATHER. WE HOPE THAT HE WILL COME TO THE UNITED STATES SO 

THAT INS CAN BEGIN TRANSFERRING PAROLE CARE OF ELIAN TO HIM. 
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U.S. Department of Justice ^ <^ f r' 
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STATEMENT ~ ~ ~ 04/04/00 

Statement on the Elian Gonzalez Case 

The attorneys representing Lazaro Gonzalez have asked that we continue our 
discussions on Thursday, April 6 at 9:30 am. We are sensitive to the challenges the 
family members are facing, and have agreed to do so. We will meet again on Thursday 
to discuss the transfer of Elian to his father. 

The focus of the govemment continues to be on how best to accomplish the 
reunification of Elian with his father, Juan Miguel Gonzalez. 

-INS-
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Cuba: Elian's Father to Travel — 

additional 22 individuals and have s^d ^ , ^ 1 1 . T ^ " " " ' P"̂ *̂ " ^S^fing the 
U.Ŝ  .0 pick up his child and let^s tan^So^r,^"^,™^^ '° 
m the United State, through the appeal^^Ss ' " " ' " ^ ' ^ 

Quezon: What „as the outcome of the meetings with CUBINT here and MINREX in 

Answer: THE CUBAN GOVERNMENT HAS INFORMED US THAT JUAN 

MIGUEL GONZALEZ HAS EXPRESSED HIS WISHES TO COME TO THE U S 

ONLY UNDER ONE OF TWO CONDITIONS: EITHER HE PICKS UP HIS SON 

AND LEAVES IMMEDUTELV, OR HE COMES TO THE U N ^ STATES 

FOR AN EXTENDED VISIT WITH THE 27 OTHER INDIVIDUALS WHO 

HAVE REQUESTED VISAS. TO THIS END, THE CUBAN GOVERNMENT 

SAID THAT THEY ARE REQUESTING, ON BEHALF OF JUAN MIGUEL 

GONZALEZ, THAT WE ISSUE THE REMAINING 22 VISAS. 

Question: What about the six visas you already issued? 

Answer: AN OFFICIAL FROM THE U.S. INTERESTS SECTION IN HAVANA 

PROVIDED THE CUBAN FOREIGN MINISTRYWITHTHEPASSPORTS AND 

VISAS FOR JUAN MIGUEL GONZALEZ AND FIVE OTHERS. THEY MAY 

TRAVEL WHENEVER THEY WISH TO DO SO. 
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Question: When wil, you be done reviewing the 22 pending requests. 

Answer: I AM NOT GOING TO SPECULATE ABOUT THAT. 

Question: Did you .ecetve a response from the GOC on your questions, 

W E m S ' ^ "^^^^'^^ ' ^ ^ - ^ RESPONSES TO THE 

Question: Will you issue a visa to Ricardo Alarcon? 

Answer: WE HAVE ISSUED*OFTHE22 VISAS. THE REMAINING 22 VISA 
APPLICATIONS ARE PENDING 

Question: What type of visa did the 6 individuals receive? 

Answer: THEY RECEIVED 8-2 VISITORS VISAS. 

Question: Do the visas have travel restrictions? 

SUCH THEYHAVERECEIVEO VISITORS VISAS W ™ T ANY TRAVEL 
LIMITATIONS. 

Question: How long can they remain in the United States? 

Answer: THE LENGTH OF STAVISNORMALLVDETERMINEDATTHE 
TIME OF ARRIVAL. 

Question: If they do travel, where would they stay? 
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-OULDRE™YOUTOMR.CONZALEZ.SATrORNEYFOREURTTIER 

DBTAILSPERTAININGTOTRAVELANDLODGINCARRANGEMENTS. 

Questions: Will Mr Gonzalez get immediate custody of his child. 

Answer: ' ™ VOU TO DOJ AND INS ON QUESTIONS REGARDING 
ELIAN'S PAROLE STATUS. 
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Patten, Wendy L. (MULTI) 

From: Patten, Wendy L. (MULTI) 
Sent: Wednesday, April 19, 2000 8:25 PM 
To: (gNSA - Natl Security Advisor 
Cc: (gINTERAM - Inter-American; (gLEGAL - Legal Advisor; (gLEGISLAT - Legislative Affairs; 

(gMULTILAT - Multilateral and Humanitarian Affairs 
Subject: elian gonzalez update [UNCLASSIFIED] 

Please pass to Sandy, Jim, and Mara. Thanks. 

From Wendy Patten 
Cleared by Legal and Interam 

Sandy, 

Here's a summary of the day's events: 

1. 11th Circuit injunction --

Today's court order prohibits Elian's departure from the U.S. pending appeal, which is 
set for oral argument on May 11. It further prohibits any persons acting on Elian's 
behalf from removing him from the U.S., and directs the USG to take such reasonable 
and lawful measures as necessary to prevent Elian's removal from the U.S. 

Noting that the appeal likely would be moot if Elian left the U.S. pending the appeal, 
the court found that balance of equities weighs heavily in favor of granting the 
injunction. Elian's father has said he would remain in the U.S. through the appeal, and 
a decision preventing the appeal from becoming moot is hardly surprising, nor does it 
undermine the central issues at stake in the case. Most important, the court expressly 
declined to reach the issue of custody during pendency of the appeal. Also of note, 
the court did not determine the likelihood of success on the merits; it only had to find 
that the Miami relatives had presented a "substantial case" on the merits. 

The court, however, cited several factors that suggest difficulties that INS must 
overcome in order to prevail in this case. First, it noted potential inconsistencies 
between, on the one hand, INS's present position and, on the other hand, INS's own 
regulations and guidelines and the plain language of the statute, which states that "any 
alien" may apply for asylum. Second, it seemed troubled by the fact that INS never 
interviewed Elian in determining that he was too young to apply for asylum on his own 
behalf. Third, it questioned whether INS had considered all relevant factors, especially 
the child's separate and independent interests in seeking asylum. Fourth, even 
assuming INS correctly determined that an adult must apply for asylum on Elian's 
behalf, the court was not convinced that the asylum application filed by Lazaro 
Gonzalez was ineffectual under the law. (It is worth noting that the Court reviewed 



Plaintiff's appeal briefs in considering this injunction, but not the government's --
because we have not yet filed our briefs.) 

2. reuniting Elian with his father --

The order does not, by its terms, bar the INS from removing Elian from the Miami 
relatives and reuniting him with his father. The Attorney General told reporters this 
afternoon that the order does not preclude her from placing the child in his father's 
care. She also said "we will take the course of action most appropriate under the 
circumstances," but did not give any additional details about her plans. We 
understand that the Attorney General and the President will discuss the matter in 
Oklahoma City. 

Greg Craig gave a strongly-worded statement in which he called upon the government 
to act immediately to return Elian to his father. He said that "nothing in the order 
weakens the father's legal or moral claim to custody" and that it is "unconscionable" to 
wait one day longer to act. If the government does not act immediately to remove him 
from Lazaro Gonzalez and return him to his father, he said, "it will be responsible for 
the harm that continues to be inflicted upon Juan Miguel's beloved son." 

3. D.C. District Court case --

The plaintiffs last week filed a new case in the district court in DC, seeking to prevent 
Elian's transfer to his father or removal to Cuba on the grounds that such action would 
violate U.S. obligations under several human rights instruments. They sought a TRO 
and a permanent injunction. This morning, the Miami relatives withdrew their request 
for a TRO in this matter, but they are continuing to pursue this suit. 



Patten, Wendy L (MULTI) 

From: Patten, Wendy L. (MULTI) 
Sent: Tuesday, April 04, 2000 5:39 PM 
To: (gNSA - Natl Security Advisor 
Cc: (gMULTILAT - Multilateral and Humanitarian Affairs; (gLEGAL - Legal Advisor; (gLEGISLAT 

- Legislative Affairs; (gINTERAM - Inter-American 
Subject: further update on Elian Gonzalez case [UNCLASSIFIED] 

Please pass to Sandy and Jim. cc: Mara. Thanks. 

Cleared by Interam and Legal 

Sandy and Jim, 

The Cuban government has just informed us, both through their Interests Section here 
and through their Foreign Ministry in Havana, that Elian's father will be allowed to 
travel only under one of two scenarios: 

1. with assurance that he will be able to pick up Elian and return with him to Cuba 
immediately; or 

2. accompanied by all 27 of the individuals for whom visas were requested. 

State is considering next steps in terms of travel by the father. 

We will stay in touch with State and Justice and provide a further update as soon as 
possible. 

Wendy 



Patten, Wendy L (MULTI) 

From: Patten, Wendy L. (MULTI) 
Sent: Tuesday, April 04, 2000 2:44 PM 
To: (gNSA - Natl Security Advisor 
Cc: @MULTILAT - Multilateral and Humanitarian Affairs; ©LEGAL - Legal Advisor; @LEGISLAT 

- Legislative Affairs; @INTERAM - Inter-American 
Subject: Update on Elian Gonzalez Case [UNCLASSIFIED] 

Please pass to Sandy and Jim. cc: Mara, thanks. 

From Wendy Patten through Eric Schwartz 
Cleared by Interam and Legal 

Elian Gonzalez's father may be traveling to the United States tomorrow morning. 

State has spoken with Vivian Manerud, who indicated that she is taking steps to 
organize a charter flight that would bring Greg Craig, Joan Brown Campbell of the 
National Council of Churches, and a third person to Havana tonight. The plane, which 
seats eight, would return tomorrow morning with Juan Miguel Gonzalez and the five 
others who have been granted visas. The plane would arrive at Dulles Airport at 
11:00am. Such a flight plan would require OFAC approval, as OFAC's general 
licenses for charter flights from Cuba apply only to Miami, Los Angeles, and New York. 
State sees no problem with this approach and will recommend that OFAC approve 
such a request. 

This information is not yet confirmed, and State does not know whether these plans 
have been discussed with the Government of Cuba. 

This proposed travel is consistent with our belief that the family's coming to the U.S. 
will contribute to resolution of this case. (In any event, we would be hard pressed not 
to grant visas and facilitate the travel of the father of an unaccompanied minor in the 
United States.) 

We will provide further updates as soon possible, both on the travel plans for the six 
and where they plan to stay while here. 



• Patten, Wendy L. (MULTI) 

From: DeRosa, Mary B. (LEGAL) 
Sent: Monday, April 03, 2000 12:30 PM 
To: Patten, Wendy L. (MULTI); (gNSA - Natl Security Advisor 
Cc: ©INTERAM - Inter-American; ©LEGAL - Legal Advisor; ©LEGISLAT - Legislative Affairs; 

©MULTILAT - Multilateral and Humanitarian Affairs 
Subject: RE: Update on Elian Gonzalez Case [UNCLASSIFIED] 

One legal note -- by statute, it is the Consular Affairs officer in Havana that has the authority to 
decide whether to grant the visas. State can make recommendations, but they are not binding. The 
Secretary of State can deny a visa for foreign policy reasons, however. The Secretary can also 
make decisions on visas for government officials who are covered by the 212(f) proclamation on 
Cuba. The only government official of which we are aware is Alarcon, although it is possible that 
there are others among the 28 applicants. 

—Original Message— 
From: Patten, Wendy L. (MULTI) 
Sent: Monday, April 03, 2000 12:12 PM 
To: @NSA - Natl Security Advisor 
Cc: ©INTERAM - Inter-American; ©LEGAL - Legal Advisor; ©LEGISLAT - Legislative Affairs; ©MULTILAT - Multilateral and 

Humanitarian Affairs 
Subject: Update on Elian Gonzalez Case [UNCLASSIFIED] 

Please pass to Jim, cc: Mara. Thank you. 

Jim, 

This morning, the Cuban government delivered to the U.S. Interests Section in 
Havana a diplomatic note and a request for visas for 28 people. The request 
indicated their desire to travel to the U.S. as soon as possible. The list includes 
Ricardo Alarcon. 

The Cuban government provided official passports for all but two of the individuals 
listed, which signals that they view this group as an official delegation. This fact, 
however, does not affect State's processing of the visa applications. 

The State Department is prepared to grant visas immediately to the family members 
(Juan Miguel Gonzalez, his wife, their child, and Elian's 10 year-old cousin). They 
continue to review and discuss the other visa applications. In particular. State is 
considering whether to approve visas for a group of 2 to 3 additional people, who 
include Elian's kindergarten teacher, the family pediatrician, and a psychologist. 

State met with officials from the Cuban Interests Section in Washington this 
morning at 10:30. The GOC gave State a translated copy of Castro's speech from 
last evening, and reiterated Castro's message that they propose two options: 

1. A group of 28 people would travel to DC to stay with Elian until the judicial 
process is completed. 



% 2. Elian's father would travel alone at any time and to any place in the U.S. in order 
to pick up the child and return immediatelv to Cuba. 

We remain in close contact with State and Justice and will provide further updates 
throughout the day. By the end of the day, we should have a decision from State 
on the core group of visa applications (the family plus the additional 2 to 3) and also 
have a sense of where they stand on the other visa requests. 

Wendy 


