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LN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

ELIAN GONZALEZ, a minor, by and 
through LAZARO GONZALEZ, as next 
friend, or alternatively as temporary legal 
custodian, of ELLAN GONZALEZ, 

a minor. 

Appellants, 

JANET RENO, Attorney General ofthe 
United States, et al, 

Appellees. 

No. 00-11424-D 

[District Court Case 
No. 00-0206-CrV-MOORE] 

APPELLEES' OPPOSITION TO 
APPELLANT'S EMERGENCY 
MOTION FOR AN 
INJUNCTION PENDING 
APPEAL OR ALTERNATIVELY 
FOR STAY OF 
ADMINISTRATIVE ACTION 

Appellees, Janet Reno, et al. ("the government"), hereby oppose the motion by 

Lazaro Gonzalez, filed in his asserted capacity as next friend ofElian Gonzalez, for an 

injunction prohibiting the government from transfemng Elian Gonzalez to the care and 

custody ofhis father, Juan Gonzalez and preventing Elian's retum to Cuba or to any place 

under Cuban govenmient control during the pendency of this appeal. The Court should 

deny the motion. There is no basis in law under the Immigration and Nationality Act or in 

the principles of equity governing injunctive relief for this Court to prevent the reunion of 

, f>th-v ̂ :<̂A. soT̂ . at t}iP ::f r̂ ier :, distaut relative into whose care Elian was ody 

tca.pvjrarily placed under fedeial law. 

As we explain below, appellant Lazoro Gonzalez has failed to make the showing 



required to obtain the extraordmary remedy of injunction pending appeal. First, appellant 

has failed to establish a substantial likelihood of succe:-, un the oaly iSS'ae on appeal, 

which is whedier the Commissioner ofthe INS, ratified by the Attomey General and 

sustained by the district court, pennissibly decided to give effect to the detennination of 

Juan Gonzalez, EUan's sole surviving parent, not to file an application for asylum for 

Elian in the United States. That decision respects the bond parent and child that is sacred 

m human history and expenence, protected by the Constitution of the United States, given 

expression in the laws and practices of this Nation since its founding, and recognized as a 

frmdamental principle in the intemational community — including the goal of family 

reunification under both U.S. immigration laws and intemational conventions. 

Second, the balance of equities weighs heavily against the granting of an 

injunction pending appeal. Juan Gonzalez, who has had a major role in raising Elian for 

the first six years ofhis life, is now in the United States. He wants to be with his son 

again. Elian has lost his mother at sea. His father is his sole surviving parent, and he has 

a close extended family in Cuba who have also cared for him. The Attomey General, in 

whom Congress has vested responsibiUty for interpreting and implementing the 

immigration laws, has concluded that Juan Gonzalez properiy speaks for his son under the 

iinmigration laws, and Juan and Elian therefore should be reunited. It is, moreover, 

•..._„.,..,.t.i.i-;-: - :- - '̂ -vs' riac- Li the wodd•Gcmmv r̂lî ..l̂ <;̂ ^*'̂ '̂:Wlrem'?^^ 

prompt reunification of parent and child be respected by this Nation, in order to promote 



reel 
procal respect for that requirement by other countnes to which U.S. children travel or 

are taken. - • . 

We recognize the relationship that has developed between Elian and his Miami 

relatives, their love for him, and the care they have given him. But Elian.has a father who 

also loves him, and an extended family that does as well, and they have been with EUan 

for the first six years ofhis life. It is not uncommon for more distant relatives, like Lazaro 

Gonzalez and his family in Miami, to forni a strong emotional attachment to a child at a 

particular time. But under the Constimtion, laws and human experience of this country, 

that attachment does not give the relatives a right to keep the child from his parent, or 

aUow a court to mipose such a separation. EUan Gonzalez has been in the care of Lazaro 

Gonzalez and his family since his amval in the Umted States only because he was 

temporanly paroled mto Lazaro Gonzalez's care by the INS under federal law. That 

parole was subject from the outset to such conditions and instnictions as the INS might 

impose, and it was subject to revocation at any time. Governing regulations provide that 

the first priority in releasing a juvenile alien from INS custody m the United States is to 

the juvenile's parent Now that EUan's father is in the United States, the purposes ofhis 

temporary parole into the care of Lazaro Gonzalez and his family have ended, and federal 

law requires that EUan be transfened to his father. 

a Th- exr)ert:?>sivthiatrisT^ and vsyr^o[&^^2x:^c<i^Vi?^^^^ 

the Attomey General m this matter have all concluded that, now that Juan Gonzalez is in 



the United States, it is very imponant to Elian's long-tenn well being that EUan be 

tia.:..5feiTed to his father's care as scon as-possible, that .the transfer be.unambigupu.s, that , 

his care-givers since his arrival in the United States prepare him for and participate in tht 

transfer in a supportive manner, and that the transfer occur at a neutral location. The 

Commissioner and the Attomey General have gone to extraordinary lengths to bring about 

that result in a cooperative manner over the past week. But EUan's Miami relatives have 

refrised to agree to those simple, clear undertakings. That refrisal was most stnking on 

April 13, when, after efforts at a cooperative anangement failed, Lazaro Gonzalez defied 

an INS directive to present Elian to the INS at an airport in Miami so he could be 

transferred to his father's care. The temporary parole ofElian into Lazaro's care under 

federal law has therefore been revoked. In these circumstances, Lazaro Gonzalez comes 

to this Court with very unclean hands in seeking the extraordinary equitable felief of 

injunction pending appeal. 

For the foregoing reasons, and as more fully explained below, we beUeve there is 

no basis for granting an injunction pending appeal. The principle concern reflected in the 

motion appears to be that i f EUan and Juan are reunited, Juan Gonzalez might leave the 

United States with Elian during the pendency of the appeal. But aliens normally have the 

right to leave the United States and retum home, and there is no reason under our laws 

Conunissioner and die Attomey General, which is unchallenged by Lazaro Gonzalez in 



this case, to allow Juan to withdraw the appUcation for EUan's admission to the United 

States for the very purpose of allowmg his retum to Cuba to be with his father and 

extended family there. In a parallel situation involving a U.S. child abroad, the U.S. 

Govemment would object to any requirement imposed by a foreign govemment that the 

U.S. parent travel to the foreign country as a condition to having his child rehimed to him, 

much less that the parent remain in the other countiy with his child during the pendency 

of legal proceedings brought by more distant relatives to keep the child there. Freedom 

from such a requirement is a basic human right that the United States seeks both to honor 

and protect around the worid. And here, because there is no merit to Lazaro Gonzalez' 

underiying appeal on the nanow issue ofthe asylum appUcations submitted by Lazaro 

Gonzalez, it is especiaUy clear tiiat Juan Gonzalez and Elian Gonzalez should not be 

compelled to remain in the United States, away from extended family, firiends, and a 

famiUar life, during the pendency of an appeal. 

However, iftiie Court nevertiieless believes that an assurance tiiat Juan Gonzalez 

will remain in tiie United States pendmg tiie decision of tins Court on the appeal is 

necessary and justified in tiiese proceedings, tiiat assurance is at hand. In a letter to die 

Attomey General dated April 13, 2000, counsel for Juan Gonzalez has fonnally notified 

the Attomey General tiiat his client is willing to remain in tiie United States during tiie 

- fcdency of t>:e appf?ab^o .V>n2 ?<= .hc }y^s..r^ist9^.,9^ik;m^ 

once Elian is turned over to him, Juan Gonzalez would not oppose and would not 



challenge the imposition of a depamire control order issued by the INS requiring Elian to 

remain m die Ui.ited States until the appeal is decided. The INS is authorized to jssue. .. 

such an. order under Immigration and Nationality Act Section 215, 8 U.S.C. § 1185. If 

restrictions are to be placed on tiie travel of Juan and Elian Gonzalez once Elian is placed 

in Juan's care, tiiose restiictions should be.imposed by tiie Executive Branch, not tiie 

courts, pursuant to tiie stahitoiy provision Congress has enacted for tiiat purpose. But tiie 

United States would impose such an order only witii substantial reluctance, because of 

serious concems tiiat otiier nations might impose similar restrictions on U.S. parents and 

children. 

The fundamental and most pressing requirement in tiiis matter is tiiat EUan be 

reunited witii his fatiier in tiie United States. Indeed, as a response to Lazaro Gonzalez' 

concems, a departure control order would be called for as a means of assuring tiiat Elian 

will remain in the United States pending appeal only if EUan is in Juan Gonzalez' custody. 

Moreover, as noted above, Lazaro Gonzalez comes to tiiis Court witii very unclean hands 

in seeking tiie exfraordinary equitable relief of an injunction pending appeal after reftising 

to agree to reasonable conditions for a cooperative transfer, tiien defied a specific INS 

directive tiiat he present EUan to tiie INS at tiie Opa-Locka Airport on April 13, for 

transfer to Elian's fatiier, and now continues to keep EUan witii him despite tiie revocation 

no basis for an injunction pending appeal at all. At tiie very least, however, tiiere is no 



basis for imposing restrictions on the departure ofElian with his father unless Lazaro 

Gonzalez first cleanses his unclean hands by pres-enting Elian Gonzalez to the INS, as 

directed by the INS, for re-parole into tiie care ofhis fatiier. 

Accordingly, if tiie Court concludes tiiat some greater assurance that Elian wiU 

remain in the United States is necessary and justified, then due to tiie particuaU 

circumstances of tiiis case, the appellees consent to the entry by the Court of an order 

requiring the appellees to issue a departure control order barring the departure ofElian 

Gonzalez from the United States (and barring tiie departure of Juan Gonzalez with Elian 

Gonzalez) pending the issuance of a decision by this Court on the instant appeal, 

conditioned upon tiie Court's entry of an order directing Lazaro Gonzalez to present Elian 

Gonzalez to tiie INS, as directed by tiie INS, for transfer of care to Juan Gonzalez. The 

deparmre control order shall be effective upon the presentment ofElian Gonzalez by 

Lazaro Gonzalez, as directed by the INS. 

I. BACKGROUND 

Lazaro Gonzalez, asserting next friend stahis on behalf of appellant six-year-old 

Elian Gonzalez, comes to this Court seeking an injunction pending this Court's 

consideration of the appeal. The govemment hereby opposes Lazaro Gonzalez' motion 

for an iniunction pending appeal or in tiie altemative.for stay of administrative action. 

= az-aro G onzalez s/?«ks-to. enjoin 4.-;f=Ti.'̂ ?ntS;irorn. vpiohirss. Elian. Gî nrr5UtS5:tsii5»te>#â  

reuniting him witii his fatiier, Juan Gonzalez, by re-paroling Elian into his fatiier's care in 



Maryland and ftirther to prevent Elian Gonzalez from leaving the United States during 

this appeal. 

As the Supreme Court made clear in Reno v. Flores. 507 U.S. 292, 310 (1993), 

however, INS regulations goveming the release of juvenile aliens from INS custody 

pending immigration proceedings require tiiat such juveniles be released to tiieir parents, 

see 8 C.F.R. § 236.3(b)(1) (1999), "whom our society and tiiis Court's jurispmdenee have 

always presumed to be tiie prefened and primary custodians of their minor children." 507 

U.S. at 310. By contrast, Lazaro Gonzalez faUs in the last category of adults to whom 

juveniles may be released from INS custody, and release to such adults is entirely 

discretionary witii tiie INS. See 8 C.F.R. § 236.3(b)(4) (1999). Elian Gonzalez has been 

in tiie temporary care of Lazaro Gonzalez only because he was paroled by the INS, and 

tiiat parole has at all times been subject to such conditions as tiie INS might require — 

including tiie requirement that Lazaro present Elian to tiie INS as directed by tiie INS for 

transfer of care. Thus, quite aside from the issue on this appeal of whetiier tiie 

Commissioner of tiie Unmigration and Namralization Service and tiie Attomey General 

permissibly determined tiiat Juan Gonzalez properiy speaks for his son witii respect to 

asylum, the regulations goveming tiie release of juvenile aliens from INS custody while 

tiiey are in the United States unambiguously autiiorize the Attomey General to revoke tiie 

present Elian to tiie INS in Florida, and re-parole him into tiie care ofhis fatiier in 



Maryland. 

Lazaro seeks tiiis injunction pendmg his appeal of tiie diitnct courts March 21, 

2000, decision m this matter granting appellees' motion to dismiss or altemative motion 

for summary judgment. See Gonzalez v. Reno, et al., 86 F. Supp. 2d 1167 (S.D. Fla. 

20.00). He had brought suit, challenging tiie decision of tiie Commissioner, a decision tiie 

Attomey General ratified, to honor Juan Gonzalez' decision not to pursue tiie asylum 

applications submitted on Elian's behalf by Lazaro Gonzalez. See Exhibit One, 

Memorandum for INS Commissioner Meissner, January 3, 2000; Exhibit Two, Letter 

from tiie Attomey General to appellant's counsel, January 12, 2000. Lazaro Gonzalez did 

not, however, challenge tiie Commissioneî s separate decision, under 8 U.S.C. § 

1225(a)(4) (Supp. IV. 1998), ratified by tiie Attomey General, to allow Juan Gonzalez to 

witiidraw tiie appUcation for tiie admission ofElian to tiie United States in order to give 

effect to Juan's desire tiiat Elian be rettimed to him in Cuba. A decision aUowing tiie 

witiidrawal of an application for admission is, in any event, discretionary, and judicial 

review of such decisions tiierefore is baned by 8 U.S.C. § 1252(a)(2)(B)(ii) (Supp. IV, 

1998). Thus, insofar as appellant seeks an order from tiiis Court bamng Juan Gonzalez 

from rettiming to Cuba witii his son, tiiat relief is baned by appeUant's failure to chaUenge 

>he decision ofthe INS Conmiissioner and.the Attorney General aUowing tiie,w^^^ . 

^^v-:^f;i^.th;'vrpUcaniufbr5dn^ for tbat4 •̂?JÎ ;P'.•!©«Sfr,9l̂ d:h^v^e^ 

review of tiiat decision in any event. This appeal is directed mstead to tiie distinct and 



nanow issue ofthe disposition ofthe asylum applications submitted by Lazaro Gonzalez 

for as long as Elian remains in the United States. 

The Commissioner reftised to accept tiie asylum applications because she 

concluded tiiat only Juan Gonzalez could speak for Elian on immigration matters, and he 

had reftised to assert EUan's stattitory right to apply for asylum. The Commissioner also 

detennined tiiat there was not an objective basis for adjudicating tiiose asylum 

appUcations notwitiistanding his father's decision. In sustaining tiie Commissioner's 

decision, the district court observed: 

In light of tiie Attomey General's clearly articulated views on tiie matter of 
whetiier Elian Gonzalez should rettim home, as well as tiie reaUty tiiat each 
passing day is anotiier day lost between Juan Gonzalez and his son. tiie 
Court can oiily hope tiiat tiiose on each side of tiiis litigation place the 
interests of EUan Gonzalez above all others. 

86 F. Supp. 2d at 1194. 

Since tiie district courts decision on March 21. 2000, appellees have exercised 

patient restraint, and made extraordinary efforts to resolve tiiis matter in a prompt, fair, 

and orderiy manner. Their efforts have been repeatedly and aggressively rebuffed. On 

March 23, 2000, before Juan Gonzalez arrived in tiie United States, the government 

proposed an agreement wherein it would witiihold enforcement action and continue tiie 

prr.ceut temporaiy parr le anangement during-the.instant̂ ^ppeal, and.Lazaro Gonzalez . 

^uuld a5.cc to Lu:i; carsrot h i r^ . . .^- . t^f&^pi^^tcHLtfe^^ of Elianto.Cuhalitt^a;-.-..^---

prompt and orderly manner if tins Court affinned tiie distnct court's decision (and baning 

10 



any stay from the Supreme Court). The agreement failed, however, because Lazaro 

Gonzalez .^ftised co provide even this basic as=:u:ance to produce EUan as directed by.tiie . . 

INS, which is a long-standing requirement of federal law witii respect to any alien who is 

paroled into tiie United States and any adult to whom a juvenile alien is released pending 

immigration proceedings. See 8 C.F.R. §§ 212.5. 236.3(b)(4) (1999). 

Although INS was wilUng to leave tiie temporary care ofElian witii Lazaro 

Gonzalez pending appeal if Lazaro made tiiat basic committnent, The INS made it clear at 

tiie same time tiiat i f a material change occuned in tiie circumstances sunounding tiie 

temporary parole - most particulariy, if Juan Gonzalez came to the United States for his 

son - tiie temporary parole would change. This is what occuned when, on April 6. 2000, 

Juan Gonzalez, his wife, and tiieir infant son. EUan's half-brotiier. came to the United 

States. 

The Attomey General personally met witii Juan Gonzalez and his wife and son 

witiiout tiie presence of any Cuban officials on April 7. 2000. Juan Gonzalez reiterated 

tiiat he wanted his son back and wanted to rettim to Cuba. After tiiat meeting, tiie 

Attomey General expressed her intent to move forward witii tiie reunification of fatiier 

and son in tiie United States. Also on April 7, 2000. tiie INS infomied Lazaro Gonzalez 

tiiat it was moving forward witii steps to transfer Elian's parole to Juan Gonzalez; tiiat it 

•̂ ••-V -.-̂  • •̂i-.v.frV:̂  p.civi'̂ î :: '̂ii-t̂ /o fxririent'osychy-̂ .Tn̂ l\̂ ^̂ ^̂ ^̂ ^ ^̂ ^̂ ẑ -:.̂ :. 

facilitate tiie hransfer; and tiiat tiiese experts were to meet separately witii Juan Gonzalez 

11 



and Lazaro Gonzalez and his family. See Exhibit Three. Apnl 7, 2000 letter. These 

experts met with Juan Gonzalez on .\.pnl 9, 2000, and with Lazaro Gonzalez on April 10, 

2000. 

On Wednesday, April 12, tiie Attomey General and tiie INS Commissioner flew to 

Miami to meet witii Lazaro Gonzalez. The Attomey General and tiie Commissioner 

sought to "work out a cooperative agreement" to "resolve tiiis matter in a way least 

damaging to tiie child." See Statement of Attomey General Janet Reno, April 12, 2000. 

She met with Lazaro Gonzalez and his family for two and a half hours, but was unable to 

reach an agreement. Shortly diereafter, tiie INS transmitted a letter by facsimile to Lazaro 

Gonzalez tiiat directed him to bring Elian to the Opa-Locka Aiiport at 2:00 p.m.. April 13. 

2000, at which time he had two altematives: he could either (a) travel to Washington. 

D.C. witii EUan, his daughter Marisleysis, and members ofhis family, in tiie company of 

an INS officer experienced in immigration matters involving children for a meeting witii 

Juan Gonzalez, after which parole ofElian would be transfened to Juan Gonzalez; or (b) 

ifhe did not want to meet with Juan Gonzalez, present Elian at the Airport at tiie same 

time, at which point EUan's care would transfer to tiie INS officer who would tiien escort 

Elian to Washington, D.C, and diereafter parole would transfer to Juan Gonzalez. See 

Exiiibit Four, April 12, 2000 letter. 

;.•.•> i-he.̂ ft̂ miaT.h of r'h.:̂  unsttcr.e.s§ftii--.-.:-^.-; T -̂ropr .Gonzalez spoke to tiie news• 

media. He characterized appeUees' lawftil directive as "a traitorous act," and he 

12 



challenged appellees to send federal officers to his home to take Elian "by force," stating 

"Our position is that we will not tum over tiie child — anywhere." See Andres Viglucci, 

Jay Weaver and Ana Acle. Reno Wants Elian Today, Great-Uncle Challenges U.S. to 

Take Boy By Force,' Miami Herald, April 13. 2000 (available on tiie Worid Wide Web at 

http:/herald/archive/news/rafters99/docs/087403.htin). 

Lazaro Gonzalez has now sought an injunction from this Court preventing 

appellees from enforcing the INS's lawful directive and preventing EUan from retuming 

to Cuba once he is reunited with his fatiier. Notwithstanding the March 21, 2000, 

decision ofthe district court that sustained the Attomey General's decision and left her 

free to order the revocation of temporary parole even before Juan Gonzalez had arrived in 

the United States — and notwithstanding the Attorney General's clear pronouncement on 

April 7, 2000. that Elian would be promptiy reunited with his father now that he is in tiie 

United States — Lazaro Gonzalez waited until less than one hour before the scheduled 

time at which he was required to present EUan to the INS at (Dpa-Locka Airport on April 

13. 2000. to seek relief from this Court. Tne Court should deny Lazaro Gonzalez's last-

minute request to delay once again the reunion ofElian with his father, after he reftised to 

comply with the clear requirement of federal law that he both agree to present Elian to the 

INS "IS directed and th.en, at 2:00 p.m. yesterday, actually present Elian when ordered to 

. • : - . .-;j...h<"-. ...;d ^ . . 

^Approximately two hours before appellant filed his emergency apphcation in this Court, the 
state family court dismissed the action appellant filed in that court in an effort to mount a 

13 



n . THE COURT SHOULD DENY APPELLANT'S REQUEST FOR AN 
INJUNCTION PENDING APPEAL . , . _ 

A. ST.\NDARD OF REVIEW FOR GR.\NTLNG INJUNCTION 
PENDING APPEAL 

An injunction pending appeal, like a stay pending appeal, is considered 

"extraordinary relief for which tiie moving party bears a "heavy burden." Winston-

Salem/Forsyth County Bd ofEduc. v. Scott, 404 U.S. 1221. 1231 (1971) (Burger, C.J.. in 

chambers). "Such relief should be sparingly granted." Atlantic Richfield Company v. 

Federal Trade Commission, 398 F. Supp. 1 (S.D. Texas 1975) (citing F.M.C. v. New York 

Terminal Conference, 373 F.2d 424, 426 (2d Cir. 1967)). "The burden on those seeking 

an injunction pending appeal is a heavy one. much heavier tiian when an interiocutory 

injunction is sought in the trial court before tiie trial court has entered judgment." 

Overbrook Egg Nog Corporation v. Miller. Secretary of Treasury, 488 F. Supp. 156. 176 

(D. Md. 1980) (citing Blackwelder Fumiture Co. ofStatesville, Inc. v. Seilig 

Manufacturing Co., 550 F.2d 189. 194 (4tii Cir. 1977)). 

In detennining whetiier to grant an injunction pending appeal, a court must 

collateral attack on the Attomey General's decision to give effect to Juan Gonzalez's desu-e to be 
reunited witii his son in Cuba. The family court held that the state court action was preempted by 
federal law, which gives tiie federal govemment exclusive autiiority to determine when an ahen 

--.-nil return to anotiier country. See In Rê  Lazatajg -̂galg ;̂.. 3̂ ..Cu?t9,dian pf EHan (jonzale^. . . . 

Court, 11 til Judicirl C v̂̂ v't in an^fr^ Mami-Dade CpiiD̂ ŷ TIc?̂  and Opinion ,, 
• ••• .att5.r'rv;d) Although thai case had beep ô n̂din.s in fi» îly court for n̂ or- n^n ĥr.jr: movths after 

die court issued a temporary custody order on January'lO. 2000, appellant sought to revive die 
case on an emergency basis on tiie evening of Sattirday, April 8, by fiUng a motion for a ftiil tnal 
on tiie question of whetiier Elian should be witii his fatiier in Cuba. Id. al 5-6. 

14 



examine the following factors: (1) whetiier the movant has made a strong showing that he 

is likely to prevail on appeal; (2) whether the movant will suffer ineparable injury; (3) 

whether granting tiie injunction will substantially injure tiie nonmoving parties; and (4) 

where tiie public interest lies. See Hilton v. Braunskill, 481 U.S. 770 (1987); Garcia-Mir 

V. Meese,lZ\F.2d 1450, 1453 (lltii Cir. 1986), cert, denied, 479 U.S. 889 (1986); 

Belcher v. Birmingham Trust National Bank, 395 F.2d 685 (5tii Cir. 1968); Johnson v. 

Mortham, 926 F. Supp. 1540. 1541 (N.D. Fla 1996). An injunction maybe issued on a 

lesser showing ofa "substantial case on tiie merits" when "tiie balance of tiie equities 

weighs heavily in favor of tiie moving party. Isaly Co. v. Kraft, Inc., 622 F. Supp. 62. 63 

(M.D. Fla. 1985) (quoting Ruiz v. Estelle, 650 F.2d 555, 565 (5tii Cir. 1981));^^ see also 

Garcia-Mir, 781 F.2d at 1453. 

B LAZARO GONZALEZ HAS NOT DEMONSTRATED THAT HE IS 
Ln<:ELY TO PREVAIL ON THE MERITS OF HIS APPEAL 

(1) Appellant Must Make A "Strong Showing" That The Agency Decision 
Is Not "Facially Legitimate And Bona Fide" or An Abuse of Discretion 

Lazaro Gonzalez has faUen far short of making tiie required "sttong showing," 

Hilton, 481 U.S. at 776. tiiat he is likely to succeed on tiie merits. In order to consider tiie 

question of Ukelihood of success on tiie merits, it is important to bear firmly in mind botii 

what the narrow iwue-en appeal is and tfe?: Aanpw standard of review that applies to. that -

^ In Bonner v City of Pnchard, 661 F.2d 1206, 1207 (1 Itii Cir. 1981), tiiis circuit adopted as 
binding precedent all decisions of die fonner Fiftii Circuit rendered before October 1,1981. 

15 



issue. 

(a) The appeal of tiie district court's decision concems the pemnissibility of the 

Attomey General's determination tiiat the asylum provisions of tiie Immigration and 

Nationality Act. 8 U.S.C. § 1158, permit her to conclude tiiat a sole surviving parent 

speaks for his or her child witii respect to an asylum application when tiie child is too 

young to comprehend tiie significance of tiiose matters. 

In order even to be eligible for asylum, an alien must make a specific type of 

showing: the alien must show tiiat he is a "reftigee." jee 8 U.S.C. § 1158(b)(1) — i.e.. 

that he is unable or unwilling to rettim to his country of nationaUty, and to avail himself of 

tiie protection of tiiat country, because of past persecution or a weU-founded fear of futtire 

persecution based on one of five factors, including poUtical opinion. See 8 U.S.C. § 

1101(a)(42)(A) Lazaro Gonzalez' arguments conceming whetiier it would be in tiie 

best interests ofElian to retum to Cuba witii his fatiier. general standards of Uving in 

Cuba, and EUan's relationship witii Lazaro or Marisleysis Gonzalez are simply not 

relevant to the nanow issue on this appeal conceming tiie Commissioner's and Attomey 

General's disposition of tiie asylum applications submitted by Lazaro Gonzalez. 

Furthermore, tiiis appeal ftimishes no basis for tiie Court to enjoin INS's transfer of 

tPTr.por?T^v'narolê nd-care cf EUan from. Lazaxq.Qoiizale^^ 

*The otiier criteria are race, reUgion, nationaUty, or membership in a particular social group. 
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United States. And the pendancy of this appeal flimishes no basis whatever for Lazaro 

Gonzalez to defy a directive of the INS that he present Eiian to the INS for that purpose." • 

-Again, the question on tiiis appeal concems the disposition ofthe asylum appUcations 

submitted by Lazaro Gonzalez in Elian's name; tiie pendency of tiiat issue in tiiis Court in 

no way affects whose care Elian will be in while he is in tiie United States. Lazaro's 

submission of an asylum application in EUan's name has no bearing on tiie responsibility 

of tiie Commissioner and tiie Attomey General under tiie goveming regulation to place 

EUan in his fatiier's care now tiiat Juan Gonzalez is in the United States, no bearing on 

Juan Gonzalez' compelUng claim to receive Elian mto his care under that regulation, and 

no bearing on Lazaro Gonzalez' duty under federal law to present EUan to tiie INS as 

. required by the INS. so that he can be ttansfened to his father. 

For the foregoing reasons, the likelihood-of-success prong of tiie showing Lazaro 

Gonzalez must make in order to obtain the extraordinary relief of an injunction pending 

appeal can be satisfied only ifhe estabUshes a substantial likelihood tiiat tiiis Court wtil 

reverse the district court's judgment sustaining tiie Commissioner's and the Attomey 

General's decisions on the asylum application issue. 

(b) The standards goveming judicial review of tiie decision ofthe Commissioner, 

ratified by the Attomey General, conceming tiie asylum applications are weU established. 

. ..-̂  ir;Ssr KleiKdi'>̂ ?̂ ir':x-.:i'f̂ jr-̂  -i - l 4n;=;.ij .S. -J^ (L97^).,|he Court of Appeals ;e^?^asi^?;;/:. .-;_.;:..̂ -. . 
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tiie Commissioner's decision only if it is not "facially legitimate and bona fide."^ Reliance 

on the Kleindienst standard is appropnate because botii that case and this casi iavolve • -

agency decisions relating to aliens seeking admission to tiie United States. 

However, even under tiie more exacting (but still highly deferential) standard of 

review tiiat is generally appUcable under tiie Administtative Procedure Act ("APA"), 5 

U.S.C. §§ 551-559, 701-706, tiie INS decision at issue before tiie Eleventii Circuit should 

be upheld. As the disttict court observed regarding APA review, "courts hold agency 

findings and decisions unlawfiil only if tiiey are 'arbittary. capricious, an abuse of 

discretion, or otiierwise not in accordance witii law.'" Gonzalez, 2000 WL 289604, at *25 

(quoting 5 U.S.C. § 706(2)(A)) (citation omitted). "The scope of review under tiie 

•arbittary and capricious' standard is nanow and a court is not to substittite its judgment 

for tiiat of tiie agency." Motor Vehicles Manufacturers Association v. State Farm Mutual 

Automobile Insurance Co., 463 U.S. 29, 43 (1983). "The task of tiie reviewing court is to 

apply tiie appropnate APA standard of review. 5 U.S.C. § 706, to tiie agency decision 

based on tiie record tiie agency presents to tiie reviewing court." Florida Power & Light 

Company v. Lorion, 470 U.S. 729, 743-44 (1985). 

The record tius Court will review in considering tiie district court's entty of 

d'. Aitb.ri:'î ai ihv: d̂ 5tricttX5-art d:d not apply \h(>.Kleindi-enst stâ Klajd.to.Cqunt.2 beĉ r.se:.itfotjnd...-..,v 
±:- Kleind^^- t̂ appDes.onJy.̂ b̂.'̂ r: ? rWcmtifF'''35^^ '̂a C'>nstimrior̂  • 
.̂ .T.:- . •• arrzalez-Woo WL 289604,*at *V n."?, the cWOTS êat-'•p«r>.-?ct6illupointso5*,tfe«*v!i£:J«:: u .y .: 
Eleventii Circuit case law is to die contrary. See. e.g.. Perez-Perez v. Hanberry, 781 F.2d 1477 
(l l t i i Cir 1986) (applying Kleindienst standard, in absence of constitutional challenge, to INb 
parole denial), Sidney v. Howerton, 111 F.2d 1490, 1491 (Utii Cir. 1985) (same). 
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summary judgment on Count 2 depends on' whether that court reviews the decision under 

the Kleindienst standard or the APA standard; If the Court applies the Kleindienst 

standard, it should review only tiie tiiree letters from tiie'INS to Juan Gonzalez, to Lazaro 

Gonzalez, and to Lazaro's attomeys; tiie Commissioner-approved INS memorandum, at 

pages one tiurough twenty-tiiree of tiie administtative record; tiie Attomey General's letter 

responding to tiie request by counsel tiiat she review tiie Commissioner's decision, at 

pages twenty-four tiirough twenty-eight; and the asylum appUcations filed under seal. See 

Defendant's Motion to Dismiss or Altemative Morion for Summary Judgement, 

Administtative Record and Exhibits. Again, all that is necessary to sustain an agency 

decision reviewed under tiie Kleindienst standard is "a facially legitmiate and bona fide 

reason." 408 U.S. at 770. 

I f . on tiie otiier hand, tiie Court applies tiie APA standard, review of tiie 318-page 

record tiie govemment submitted witii its dispositive motion, minus tiie declarations tiie 

govemment asked tiie disttrict court to consider only m connection witii tiie equitable 

bases of plamtiff s motion for preliminary mjunctive relief.^ is appropriate. A de novo 

review of tiie facts underlying tiie Commissioner's decision is not appropriate, altiiough 

tiie Court may "consider whetiier tiie decision was based on a consideration of tiie 

relevant Actors and whetiier tiiere b.?!s been 3 ;-.).ear enor of-jiidcrnient : Motor Vehicles, 

a Th - aovprT,"r;ient asked fhe disfrict court D-̂  tc -o-ni^ an--- declaranons it had submitted, 
except'in connection with tiie equitable bases of appellant's motion for injuncttve rehef See 
Defendants' (appellants') Concise Summary Of Position On Pending Motons And Review Of 
Adminisfrative Record, at 1-3. 
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463 U.S. at 43 (citing Bowman Transportation. Inc. v. Arkansas-Best Freight System. 

Inc., 419 U.S. 281. 286 (1974); Cooperative Services. Inc. v. HUD, 562 F.2d 1292. 1295 

(D.C. Cir. 1977)). 

To tiie extent tiie Commissioner's decision involves questions of stattitory 

interpretation, "[cjonclusions of law rendered by summary judgment are subject to tiie 

same standard of review as any otiier question of law raised on appeal." Lipscomb v. 

UnitedStates, 906 F.2d 545. 548 (1 Itii Cir. 1990) (citing Erwin v. Westfall, 785 F.2d 

1551, 1552 (Utii Cir. 1986), a^tf, 484 U.S. 292 (1988)). Because what is involved here 

is tiie interpretation of an asylum stattite tiie INS administers, tiie applicable principles of 

statutory interpretation are described in Chevron U.S.A.. Inc. v. Natural Resources 

Defense Council. Inc., 467 U.S. 837, 842 (1984), and INS v. Aguirre-Aguirre, 526 U.S. 

415 (1999). See also 8 U.S.C. § 1103(a) (stating tiiat tiie Attomey General's 

determinations of all questions of law under tiie INA "shaU be confroUing"). 

Under Chevron, where Congress has not addressed the issue, a court must defer to 

tiie agency's interpretation if it is permissible or reasonable. Lipscomb, 906 F.2d at 545 

(citing Chevron, 467 U.S. at 843-44). "A finding of reasonableness does not require a 

finding that the agency interpretation was tiie only possible consfruction, or tiiat tiie 

agencv made tiie same finding tiie court would have made." Id. .(citimg Curse v. Director, 

^^m:^^^^,fie^.t^Work^^^^ 

Chevron, 467 U.S. at 843 n.l 1)). Moreover, tiie Supreme Court observed in Aguirre-
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Aguirre that "judicial deference to the Executive Branch is especially appropriate in tiie 

immigration context where officials 'exercise especially sen.sittve polirical functions tiiat 

implicate questions of foreign relations.'" Aguirre-Aguirre, 119 S. Ct. at 1445 (quoting 

INS V. Abudu, 485 U.S. 94, 110 (1988)). 

The Supreme Court's recognition of immigration law as occupying a unique stattis 

for judicial review dates back more tiian a hundred years. "Our cases 'have recognized tiie 

power to expel or exclude aliens as a fiindamental sovereign attribute exercised by tiie 

Govemment's poUtical departments largely immune from judicial confrol.'" Fiallo v. Bell, 

430 U.S. 787. 792 (1977) (quoting Harisiades v. Shaughnessy, 342 U.S. 580. 588-89 

(1952)) (collecting.cases). "The judiciary is not well positioned to shoulder primary 

responsibiUty for assessing tiie Ukelihood and importance of such diplomatic 

repercussions." Aguirre-Aguirre, 119 S. Ct. at 1445; see also Fiallo v. Bell, 430 U.S. at 

792 (Supreme Court "has repeatedly emphasized tiiat 'over no conceivable subject is tiie 

legislative power of Congress more complete tiian it is over' the admission of aUens"); 

Mathews v. Diaz, 426 U.S. 67, 79-82 (1976) ("Ui tiie exercise of its broad power over 

nattiralization and unmigration, Congress regularly makes mles tiiat would be 

unacceptable if applied to citizens"); Harisiades v. Shaughnessy, 342 U.S. 580, 588-89 

(1952) ("any poUcy toward aliens is vitally and intricately interwoven witii 

Commissioner's mterpretations of tiie Immigration and NationaUty Act are entitied to 
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more deference than what is accorded other agencies in their interpretations of laws not 

occupying a similai siatus. -

Appellant's third and fourtii claims in the complaint to the district court allege 

violations of INS asylum regulations at 8 C.F.R. §§ 208.9 and 208.14(b). The disttict 

court dismissed tiiese Counts based on its analysis of Count 2 and its "determination tiiat 

tiie decision of tiie Attomey General is conttolling botii on tiie issue of Plaintiffs capacity 

to file an application for asylum and on tiie question of who may speak for Plaintiffin the 

face of Plaintiffs incompetence," and conclusion tiiat m Ught of EUan's lack of capacity to 

apply for asylum, "no asylum appUcations are pending." Gonzalez, 2000 WL 289604, at 

**21, 30. Judicial review of tiie district court's dismissal of Counts 3 and 4 is de novo, as 

is judicial review of tiie disfrict court's conclusion tiiat tiie Count 5, tiie mandamus count, 

fails as a matter of law. 

(2) Lazaro Gonzalez Has Not Made The Required "Strong 
Showing" With Respect to His Appeal of The District Court's 
Dismissal of His Due Process Count 

The disfrict court dismissed Count 1 of tiie complaint for failure to state a claim. In 

dismissing tiiis Count for failure to state a claim, tiie district court found tiiat plaintiff 

lacked a "constittitionaUy protected liberty interest"; tiiat he is an unadmitted alien, 

standing, as it were, "on tiie tiireshold of initial entty"; and tiiat his stattis as an alien who 

:..is,;;>; bti--i paroie î Into the United States rrakes,|up^^!iLi^ 

inability to assert constittitional rights witii respect to his admission to tiie United States. 
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Gonzalez, 2000 WL 289604, at **21-22 (citations omitted). In this regard, the disfrict 

court relied pnmanly on Jean v. Nelson, 121 F.2d 957 (Uth Cir. l984)(en fra/ic)' ' ' 

(affinned on otiier grounds. 472 U.S. 846 (1985)). noting, among otiier tilings, tiiat tiiere 

tiie Eleventii Circuit had held tiiat unadmitted aliens cannot challenge INS decisions on 

tiieur "applications for admission, asylum, or parole on tiie basis of rights guaranteed by 

tiie United States Constittition." Gonzalez, 2000 WL 289604, at *22. In Ught of Elian's 

stattis as an unadmitted alien, tiie district court concluded, "no set of facts wiU support 

Plaintiffs claim for a denial of constittitional due process under Count 1, and tiiis Count 

must be dismissed." Id. 

In Jean v. Nelson, a class action brought on behalf of Haitian aliens being held in 

INS detention pending adjudication of their asylum claims, tiie Eleventii Circuit, sitting en 

banc, had occasion to examine whetiier unadmitted aliens have constittitional rights witii 

respect to tiieu applications for admission. See, e.g.. Leng May Ma v. Barber, 357 U.S. 

185. 186 (1958) (altiiough physically present within tiiis country's borders, unadmitted 

and excludable alien not "witiiin tiie United States"); Shaughnessy v. United States ex rel. 

Mezei, 345 U.S. 206. 212, 215 (1953) (inadmissible aliens are "freated as if stopped at tiie 

border" and as being merely "on tiie tiureshold of initial enty"). 

Tbi,s Court concluded tiiat, "As to such persons. tiie decisions of executive or 

'adiniEis*^£ve officb-^C acti!J.g within p:--wor? expeis^y by Congress, .are due 

process of law." Jean, 121 F.2d at 967 (quoting Nishimura Ekiu v. United States, 142 
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U.S. 651, 660 (1892)) (coUecting cases).^ The Eleventh Circuit's holding m this regard is 

settled law. Aliens ^^on the .hre.bold of iruti:^! cntr^^havc no-mcre constittitional nghts m. 

connection witii tiieir appUcations for admission than would an alien physically located in 

anotiier counfry. See Landon v. Plasencia, 459 U.S. 21, 32 (1982) (An alien on tiie 

tiureshold of enfry "has no constittitional rights regarding his appUcation [for admission], 

for tiie power to admit or exclude aliens is a sovereign prerogative."); Kwong Hai Chew v. 

Colding, 344 U.S. 590 (1953) (BiU of Rights a ftitile autiiority for applicant for 

admission); United States ex rel Knauffv. Shaughnessy, 338 U.S. 537, 544 (1950) 

("Whatever tiie procedure autiiorized by Congress is. it is due process as far as an alien 

denied enfry is concemed")^; id. at 600 (denial of removal hearing "raises no 

constittitional conflict if limited to 'excludable' aliens who," agam by virtue of tiieir stattis, 

"are not witiiin tiie protection of tiie Fifth Amendment"); Gisbert v. U.S Attomey 

^ This Court has made clear, however, tiiat "aliens can raise constittitional challenges to depnva-
tions of Uberty or property outside die context or enfry or admission, when tiie plenary autiionty 
of tiie political branches is not impUcated." Jean, 111 F.2d at 972. See also Amanullah v. 
Nelson, 811 F.2d 1, 9 (1st Cir. 1987) {:'outside the context of admission and exclusion proce­
dures, excludable ahens do have due process rights.") (emphasis added). 

^ The Supreme Court fiirther stated, 

[A]n ahen who seeks admission to tiiis counfry may not do so under any claim of 
right.... Such privilege is granted to an ahen only upon such tenns as tiie United 
Statt-i: iliall prrrscribc. It r-."-t b̂ ; exe:c:sed4njafX9?:d̂ t?ce,wi pjp̂ edure.v.-_;-. 

branch of tiie govemment to exclude a given alien. 

Knaujf, 338 U.S. at 542. 
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General, 988 F.2d 1437, 1442 (5th Cir. 1993) (excludable aliens entitied only to tiiose 

due process rights as are provided by law); Lynch v. CannateUa, 810 F.2d i363, 1373 

(5th Cir. 1987) ("'entry fiction' tiiat excludable aliens are to be freated as if detained at tiie 

border . . . determines tiie aliens' rights witii regard to immigration and deportation 

proceedings"). 

As for tiie specific question of whetiier unadmitted aliens may assert a right to 

asylum based on tiie Fifth Amendment's Due Process Clause, tiie Eleventii Circuit was 

explicit. "[EJxcludable aUens . . . have no constitutional rights with respect to tiieir 

applications for .. . asylum " 727 F.2d at 984. Rejecting an argument tiiat tiie 

Refugee Act created a constittitionaUy protected "Uberty" or "property" interest in asylum, 

it found that it is "clear tiiat the Reftigee Act does not create an entitiement to asylum" but 

only provides tiiat asylum may be granted in tiie Attomey General's discretion. Id. 

Therefore, tiie Eleventii Circuit concluded. "[t]he grant of asylum does not. .. create an 

mterest protected by tiie due process clause." Id. at 981-82.^ Other circuits also have 

found that the INA's asylum provisions do not create a constitutionally protected Uberty or 

property mterest See. e.g.. Garcia v. INS, 1 F.3d 1320, 1326 (7tii Cir. 1993); Ramirez-

* In affirming the en banc decision in Jean, tiie Supreme Court stated that tiie Eleventh Circuit 
;.-ot h:-:'̂ : reached. (̂ onstitu.tionai issi:'is;iDeĉ 3̂ î;-_iJic i3sî es..'m.appealcquj,dî  

resolved nn statutcry'and refrulatorv grounds:' 7i5r5i!;.472itJv.S.. rsi ,?o4̂ 55?.''Neverthcless; tiie 
..' :.riVeventh Cirr.uit later.fonnd rhat "nu- en banc, briidi-ngJn Ueaii} sesp.'diripi*?.? bons|̂ .xtion'5Lis.sue 

remains viable as die Supreme Court did not vacate the opinion but affirmed and remanded on 
alternative grounds." Cuban American Bar Ass'n v. Christopher, 43 F.3d 1412, 1428 n.20 (lltii 
Cir. (1995). 
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Osorio V. INS, 745 F.2d 937, 942-43 (5th Cir. 1984). 

.Appellants ba'̂ e their first counc on an assertion that Elian's parole entities him to 

die constitutional protecrions afforded "all persons within tiie territorial junsdiction ofthe 

United States." Complaint at \ 36. The Eleventii Circuit in Jean expressly rejected tiiis 

contention, saying, "The Supreme Court has consistentiy rejected claims that tiie parole or 

detention of an excludable alien has an effect on his status under tiie law." 727 F.2d at 

969 (citing Leng May Ma. 357 U.S. ac 188; Mezei, 345 U.S. at 215; Kaplan, 267 U.S. 

228,230-31 (1925); United States v. Ju Toy, m U.S. 253, 263 {1905); Nishimura Ekiu, 

142 U.S. ai 661; Ahrens V. 292 F.2d 406, 410-11 (5tiiCir. 1961)). "The parole of 

aliens seeking admission is simply a device tiirough which needless confmement is 

avoided while adminisfrative proceedings are conducted. It was never intended to affect 

an alien's stattis." Id. (quoting Leng May Ma, 357 U.S. at 190).̂  Clearly, Lazaro 

Gonzalez' motion for an injunction pending appeal prohibiting enforcement ofthe INS 

parole revocation and reparole ofElian into his father's care — as is expressly provided 

for in regulations goveming the release of alien juveniles — lacks the required "sfrong 

showing" as to Count 1. 

* In any event, even if the Due Process Clause were appUcable. the Attorney General has 
'.vfTo-d'"i 'nore t'.ha? wR̂ .rever rrocer:." <'•'• ,•̂ lr>̂ r̂ :•>P-̂ viiLh.̂ e,̂ p̂  applicatipn for asyluin or • • 
admis.":-"-':-.!. Tiv: .Cotmi3.i3sionei ofthe UN'S dfd not arbTfr'aiily deny or extinguish any inteirest or 

. ahiLitv to "ubmit ."̂ uch'̂ pr.V'r?.*-̂ ^ Zbc p-̂ e..etiect,|:,o.juan Gonzalez' .dfcî iqn,to, 
applications only after providing for two interviews of him in Cuba and after affording Lazaro 
Gonzalez an opportunity to be heard, and she personally met with Juan Gonzalez on April 7 and 
Lazaro Gonzalez and his family on April 12. 
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(3) Lazaro Gonzalez Has Not Made The "Strong Showing Required for 
Injunctive Relief with Respect to Counts 2 Through 5 

Nor has Lazaro made Lhe required showing to obtain an injunction based on 

Counts 2 tiirough 5. At issue in tiiese counts is tiie question of whether tiie Commissioner 

and Attomey General reasonably constmed Section 208 of tiie Immigration and 

NationaUty Act. 8 U.S.C. § 1158, not to require a full adjudication of an asylum 

application filed on behalf of a six-year-old child by a distant relative where (1) the childs 

own fatiier (whom tiie Commissioner has found to enjoy a close and loving relationship 

witii his son {see Exhibit One at 4. 5-6, 7)) has decided not to file such an application, and 

(2) the Commissioner and the Attomey General have not found an objective basis for 

asylum in any event after reviewing tiie applications and otiier evidence submitted. Id. at 

10-11. Elian has a right under the stattite or regulations to apply for asylum. 

Lazaro Gonzalez, of course, disputes tiie disfrict court's reliance on Chevron 

deference, arguing tiiat tiie language of 8 U.S.C. § 1158(a) is plain and affords Elian tiie 

right to apply for asylum. But Lazaro continues to miss tiie point. Section 1158(a)(1) 

provides tiiat "any alien" in tiie United States may apply for asylum. But tiie question here 

is not whether Elian may apply for asylum: tiie INS has always acknowledged tiiat he 

may. See Defendant's Motion to Dismiss. Adminisfrative Record and Exhibits at 16 

f& 7!:' ri.-' •-̂ va re-.-oj«,uiz;k'>j; ihat "a<;ylâ i stattite clearly invests ii criild v.-i'Qj'the i ight ttf"" 

:-eek ac -lum"). Ratiier, tiis questior i : -hctiicr E\i:^ hz: applied fcr .-jyh:-:; tiie INS 

concluded that because ofhis tender years he cannot do so for himself, and tiiat tiie person 
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through whom Elian could apply — his father — expressly declined to do so. The INS 

apprised Lazaro Gonzalez of chat conclusion before Lazaro filed his lawsuit. See, e.g., 

AdminisfrariveRecord and Exhibics ac 4-5 (Jan. 5, 2000, INS letter to Lazaro Gonzalez, 

refusing to accept Lazaro's asylum applications for EUan because "Elian does not have the 

capacity to apply for asylum without tiie assistance ofhis parent," and EUan's father "has 

repeatedly informed us ofhis decision not to assert Elian's right to apply for asylum"); id. 

at 6 (Jan. 5, 2000. INS letter to Lazaro's attomeys) (same); id. at 15 (agency decision 

analyzing, "[i]s Elian truly seeking asylum?"). Lazaro's plam meaning arguments 

overiook tiiis point. As tiie INS decision put it, "While tiie asylum statute cleariy invests a 

child with the right to seek asylum, tiie question of capacity to assert tiiat right is 

umesolved." Id. at 16. 

Finding tiiat the capacity of a six-year-old to apply for asylum is a question of law. 

the district court upheld the ENS conclusion that EUan lacked sufficient capacity. Section 

1103(a)(1) of Titie 8 supports tiiis because there Congress durected that tiie Attomey 

General's determinations and mlings on all questions of law "shall be confroUing." And 

Section 1158 of Titie 8 supports tiiis, for. as tiie district court aptly observed, to accept 

Lazaro's argument that all children have a right to apply for asylum independent of what 

their parents rn.ay v/ant for them "requires tiie. Attorney General to adjudicate asylum^ , 

:1 .^Hipplicaticn5^SVii:--^iM'dniL -— nc matter hnwc young.iiivage^ikuiiattBLs^ 

speak for tiiem, and no matter what tiieir mental condition." Reno v. Gonzalez, 86 F. 
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Supp. 2d at 1192. Lazaro's brief to che ElevenCh Circuit challenges the Court's conclusion 

il^at ding the co.î petGacy issue, insisting that "if a young -hild is medically qualified to. ,.. 

speak . . . his words should at least be considered." Appellanc's Opening Brief at 27. But 

as tiie Seventii Circuit observed in Polovchak v. Meese, 774 F.2d 731. 736 (7tii Cir. 

1985), where tiie INS had granted asylum to a twelve-year-old Soviet boy against his 

parents' wishes, Polovchak "was presumably near tiie lower end of the age range in which 

a minor may be mattire enough to assert certain individual rights tiiat equal or override 

those of his parents." Polovchak was twelve. EUan is half tiiat age. 

Because tiie Commissioner, ratified by tiie Attomey General, permissibly 

concluded tiiat Elian lacks tiie legal capacity to apply for asylum on his own. tiie question 

then is which of two adults - his fatiier. who has raised him for six years in a close and 

loving relationship and who is his sole surviving parent witii ftiU legal autiiority to act on 

his behalf - or a distant relative in whose care EUan was only temporarily paroled, 

pending completion of iminigration matters and reunion with his fatiier. The decision of 

tiie Commissioner and tiie Attomey General tiiat tiie parent properly speaks for tiie child 

in tiiese circumstances is consistent with longstanding legal principles and practices in tiiis 

country and is firmly grounded in tiie Constittition, as the Supreme Court recognized in 

Reno V. Flores. The sacred bond between parent and child is also a universaUy shared 

princip '̂"! ijD the 'nteii.>.~ ipr)?' •̂ cvi'.i/.'.vi.t'.ii'v K.e,'Tnscviii:'% ii^ri --ijiiv^ i^^fi^ii^^^ •-- — 

family-reunification principles of tiie immigration laws and international agreements, 
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including those goveming refiigees. And, fmally, adherence to that mle of law in this 

case is of cenfral import'ahce to the United ScaLeoin the w oild ^oiiuiiunrty, in order Co • 

ensure chat other nations to which U.S. children ttavel will rettim U.S. children to tins 

country promptiy under comparable cucumsiances. See tiie 1980 Hague Convention on 

Civil Aspects of Intemational Child Abduction. 

To the extent that Lazaro's motion for injunctive relief and Eleventii Circuit brief 

go beyond questions of law to otiier aspects of tiie agency decision, he must make a sfrong 

showing that the decision is not facially legitimate and bona fide or at most that it is 

arbifrary and capricious. He claims tiie INS did not assess Elian's interests or whetiier 

those interests may diverge from his fatiier's. Openuig Brief at 25-34. But the agency's 

decision clearly reflects tiiat it considered tiie question of whetiier Elian's interests diverge 

from his fatiier's. See Adminisfrative Record and Exhibits at 7 ("The INS must determine 

whetiier tiie father has an interest that conflicts with his abiUty to represent the 

iinmigration mterests of tiie chtid. SpecificaUy, tiie INS must consider whetiier tiie 

possibUity of coercion precludes Elian's fatiier from making his true intentions known and 

speaking on behalf of Elian and whetiier Elian's asylum appUcation represents a 

divergence of interests between tiie fatiier and child"). The INS reasoning on tiiat issue 

satisfies botii the Kleindienst and the APA standard. 

Moreover, tbt..v^&T!j3sion-;.r and,ti?)?. Artoriiey General did hot reŝ  their 

solely on Juan Gonzalez's decision not to file an asylum claim on behalf of EUan. Before 
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giving effect to that decision, the Commissioner and the Attomey General specifically 

considered whecher, riotw-iuisiaiidiiig Juati'Gonzalez's decision not to file an asylum' • 

appUcation on Elian's behalf, there nevertheless was an objective basis for such an asylum 

claim. After reviewing tiie appUcations and otiier information submitted by Lazaro 

Gonzalez, they concluded that there was not. See Admiiusfrative Record at 10-11. In 

taking that approach, the Commissioner relied on the practice in analogous situations 

where an accompanied minor arrives in the United States. Id. at 8-11. 

In addition, through its investigation and two interviews of Juan Gonzalez, the INS 

developed a significant adminisfrative record demonsfrating that Juan Gonzalez had a 

long-standing, affectionate, parental relationship with Elian tiiroughout the boy's life. See 

Defendant's Motion to Dismiss, Adminisfrative Record and Exhibits at 48-55. 72-107. 

118-99, 228-43. Juan Gonzalez has been an involved and caring fatiier whetiier it came to 

parental psurticipation in a child's education and activities {Id. at 72-107); his medical 

freatment and care — Juan Gonzalez was the listed parental point of contact in Elian's 

hospital records {Id.); or whetiier it involved tiie simpler and happier activities like 

teaching a boy to swim, ride a bike, do karate, or get a haircut {Id. at 51). Beyond tiie fact 

ofhis parents' divorce and the problems attendant on that for any family, EUan enjoyed a 

happily normal life in the nurturing bosom ofhis Cuban family. This record further 

supcorted the conchision'". by the '̂ortrijiission?-'*'̂ -̂ ^̂ ^̂ ^ i!̂ ? .r 

Gonzalez is a proper representative ofElian in immigration matters. 
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The implementation of Immigration and Nationality Act Section 208 by the 

CofuTiiissioner in these imusual ciicumctances is.ftilly-consister.t witii the statiitory .t̂ x.t: 

and plainly satisfies both the Kleindienst and APA standards. As we have said, the 

fundamental question on this appeal is not whether EUan can apply for asylum, but 

whether he has done so. The Cominissioner concluded that a juvenile of such tender 

years as Elian lacks the legal capacity to apply for asylum. The question then, in 

determining whether Elian has filed an application for asylum, is which of two adults 

speaks for Elian ~ his father, or a far more distant relative. The decision of the 

Cominissioner and the Attomey General that EUan's father speaks for him. and that 

therefore Elian should not be regarded as having filed an asylum application, was 

consistent with background principles goveming the parent-child relationship ~ principles 

that in this country are rooted in the Constitution as well as universally accepted norms. 

Section 208(b)(1) of tiie Immigration and Nationality Act, 8 U.S.C. 1158(b)(1). 

specifically provides that the Attomey General "may grant asylum to an aUen who has 

applied for asylum in accordance witii tiie requirements and procedures established by tiie 

Attomey General." Here, the Cominissioner. affinned by the Attomey General, adopted 

the reasonable "requirement" that when an asylum application is sought to be submitted 

on behalf of a minor of tender years, who lacks the legal capacity to file an appUcation on 

nis pwj,i'._uehaif,. tiie'anb.y.C3r::)n incsi oc iî j;u_ay;ji|̂ 2.pcricm.y<î ^ 

speaks for the child and that, in the present circumstances, that person is Elian's father. 
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Furthennore, Section 208(d)(1) provides for tiie Attomey General to estabUsh a 

procedure for the consideration of asylum applications that are filed under subsection\a). 

Even if Lazaro Gonzalez were conect lhat tiie appUcations he submitted on behalf of 

EUan should in some sense be deemed to have been "filed," tiie Commissioner and tiie 

Attomey General adopted a sensible and permissible procedure for "consideration" of 

those applications. As stated above, tiie Commissioner provided for two interviews of 

Juan Gonzalez in Cuba and one of Lazaro Gonzalez in Miami, and tiie Commissioner also 

considered the allegations made in tiie applications themselves as well as numerous 

declarations and otiier materials that were submitted. The Comunissioner also drew from 

practices in analogous circumstances in fashioning her approach to considering tiie 

applications that had been submitted in Elian's behalf by someone otiier tiian his fatiier. 

Those procedures, mvolving full and repeated consideration by tiie Commissioner and tiie 

Attomey General of tiie United States, were far more than ample as a basis for concluding 

tiiat tiie appUcations Lazaro Gonzalez sought to file agamst tiie wishes of EUan's father 

would not be regarded as having been filed by Elian and did not in any event ftimish an 

objective basis for asylum independent ofhis fatiier's wishes. Section 208(d)(7) of tiie 

Iminigration and Nationality Act provides that nothing in subsection (d) creates any 

proceduml or subsUntive right that is legally.enfprceable against the United.Sjates or any 

-.-̂ its offlwCrs. Section 208(d)(7) thereb-y hr^i^vdichl rfr.dew"of the'/idcption br.'" .• ' 

implementation of procedures by tiie Attomey General for tiie consideration of asylum 
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applications in tiiese circumstances. Bul to lhe extent judicial review is available, tiie 

AiioLney Gcnetal's approach plainly satisfies Kleindienst.and tiie APA;. .,, 

Finally, relying on Johns v. INS, 624 F.2d 522 (5th Cir. 1980), Lazaro seeks 

reversal of tiie district court's decision because tiie Court did not appoint a guardian ad 

litem. Opening Brief at 53-55. He has not made the required "sfrong showing" here 

eitiier. Johns did not require tiie appoinfrnent of a guardian ad litem for EUan. The 

analysis of tiie guardian ad litem issue in Johns rested on application of tiie Fifth 

Amendment Due Process Clause, a constitutional protection, as the district court 

recognized in its analysis of Count 1. that does not apply here on account of EUan's status 

as an unadmitted alien. 86 F. Supp.2d at 1187. In any event, tiie district court recognized 

Lazaro as Elian's "next friend." 86 F. Supp. 2d at 1186. Whatever the precise differences 

were between a next friend and a guardian ad litem before Congress adopted Rule 17(c). 

tiie distinction has been eliminated.^ See Wright & Miller. Federal Practice and 

Procedure § 1572; see also Fed. R. Civ. P. 17(c) (infant may sue by next friend or by a 

guardian ad litem). 

C. THE BALANCE OF EQUITIES WEIGHS HEAVILY AGAINST AN 
INJUNCTION 

•• .It.L:-.J-. dr:.-'.-- • vomplaint-jG" tb?!: the distiict court-did not appoint a guardian-witii exijaasiys. 
powers as' an cidv-\s<ir,̂ acji ki-aypomtmeiii:̂ !."ouId'Lavc, ŝ cseedod^Xulejl7$c.)'*-sU î-̂ -aiid" 
would have circvmv:?rited,lep;al re.<;mcrion̂ s.oq,tie jj(?j;^r r.sp̂  of thê ,.'.!'".'.''"'. 
Attomey General's decisions in this area. See Defendants' Motion To Dismiss at 67-80; 
Defendants' Concise Summary Of Position On Pending Motions And Review Of Administrative 
Record at 1-3. 
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(1) The Equities of Juan Gonzalez and Elian In Prompt Reunification Far 
OMt>veigh Those of Lazaro Gonzalez in Preventing Reunifica^^^ 

In asse.':3ing the balance of equities in this case, it is essential to recognize that this 

is not a suit brought by Elian, who is a six-year-old child lacking tiie legal capacity to sue. 

Ratiier, it is, ftindamentaUy, a suit arising out of a disagreement between two adttUs over 

who should speak for and have custody ofElian. Specifically, it is a suit by Lazaro 

Gonzalez — who has had Elian in his care since November only because tiie INS 

temporarily paroled EUan into his care under federal law during tiie pendency of 

munigration proceedmgs — tiiat seeks to keep Elian with Lazaro Gonzalez in tiie United 

States agamst tiie express wishes of tiie boy's fatiier and against tiie express detennination 

of tiie Commissioner and tiie Attomey General (sustamed by tiie district court) tiiat EUan's 

father properly speaks for him in immigration matters. Altiiough we recognize tiie 

affection for and attachment to Elian that Lazaro and his family feel, tiiat affection and 

attachment do not constittite equities tiiat can outweigh tiie constittitionaUy and 

historically protected mterests of Juan Gonzalez in being reunited witii his son and 

retuming with him to their home among extended family and friends. 

Furthermore, tiie interest in reuniting fatiier and son, and tiie equities weighing 

heavily in favor of allowing tiie Attomey General to bring it about in accordance witii her 

C O Q S I U C J L C U i u u k ^ i j j . v ^ i J t - , OJ . ' - 1-i.vji. J - I O J ^ -J . i - *>- i ' ->-- ^ i . . - . - • - • ^ v. i - . . 

responsibiiilii;. oi"paieati.cod under our ccnstittiticnal heritage derive as well from tiie 

recognition tiiat children benefit from tiie special bond, nurturing, guidance, and leaming 
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that they experience wich Cheir parents from the moment of birth. It is a ftindamental 

piL r̂niie of society that the enttusting of child.ren to the care of their parents wiU result in. ,̂  . .. 

tiie most fitting course of their development and decisions about tiieir Uves, even if otiiers 

nught disagree witii a parent's choices. In tiiis case, EUan's fatiier and extended family in 

Cuba raised him for tiie first six years ofhis Ufe. The reUef Lazaro Gonzalez seeks would 

deprive Elian of tiie most basic opporttmity to experience tiiat relationship witii his fatiier 

; and extended family once again, tiiat is decidedly an equity weighmg sttongly in favor of 

unmediate effecttiation of tiie Attomey General's decision tiiat Elian should be reunited 

with his father. 

Finally, it is essential to tiie freedom and autonomy of botii parent and child tiiat 

society honor tiieir shared relationship and sacred bond, tiie very foundation of society in 

ttim rests on tiiose basic relationships and a broadly shared affirmation of tiieir 

importance. Respect for the bond between parent and child tiierefore is still anotiier 

equity weighmg against an injunction barring effecttiation of tiie Attomey General's 

decision. 

(2) Elian Will Be Harmed If Reunification Is Delayed 

The disfrict court, in fact, frenchantiy noted tiiat "Even tiiis well-intended Utigation 

has the capacity to bring about unintended harm." Gonzalez, 2000 WL 289604, at .*30. 

f.\]Li '^-^-l '^ clistrict court's'i^isEciviticns rtcpec\Sigvi-.tii3î ttQiL ;̂̂ . G£nf:iti'sctearii/;JuidcuIhtal;.^ 

views on tiie m.atter of whether Elian should rettim home, [and] tiie reality tiiat each 
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passing day is anolher day lost between Juan Gonzalez and his son" {id.) go to the heart 

of this question. Since Nu /ember 22. 1999, over MO doys have bcfn lest between Elian 

and Juan Gonzalez. It is time to staunch that loss. 

Elian will suffer imeparable harm if the Court grants an injunction pending appeal. 

Dr. Paulina Kemberg, who togetiier with Dr. Jerry M. Weiner and Dr. Lourdes Rigual-

Lynch, interviewed Juan Gonzalez and his wife, as well as Lazaro Gonzalez (on April 9 

and April 10, 2000, respectively), advised the INS Commissioner Meissner conceming 

the "impact ofa continued delay in tiie transfer of EUan Gonzalez into the custody ofhis 

father, Juan Gonzalez." See Exhibit Five, Declaration of Dr. Paulina Kemberg ; 

concurrences of Dr. Jerry M. Weiner, Exhibit Six, and Dr. Lourdes Rigual-Lynch, 

Exhibit Seven. It was Dr. Kemberg's opinion that "it is cmcial for Elian to clear about 

who has authority for him, namely his father." She continued, "Not to retum to his father 

as soon as possible may make him feel lhat he has lost not only one parent, bul two 

parents." See Exhibit Three, page 2. She stated, "It is my opinion that die immediale, 

definitive, and unambiguous fransfer ofElian into the custody ofhis father. Juan 

Gonzalez, preferably in a neufral setting, would make an essential contribution to Elian's 

' mental and emotional weU-being. This is especially so given that Elian is aware tiiat his 

father has been in the Uiuted States for nearly one week . . . Any fluther delay in reuniting 

-•''̂ =-"Eii:2n ',vv̂ x his father oF^y action that.woudi3S2iaiL!̂ ri:!;:s (ii.mioijjinty^ 

lo who will be responsible for Elian's care and well-being could be expected to cause 
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increasing sfress and psychological harm to Elian." Id. at page 3. She opines that "a 

fransfer in a neufral setting would be preferable," but "the most important consideration at 

tiiis rime is EUan's immediale and unambiguous reunion'with his fatiier." Id. 

Finally, as Judge BaUey ofthe Florida family court so eloquently observed in her 

opinion dismissing Lazaro Gonzalez' state court action, tiie equities must take into 

account the broader social context and intense media scmtiny in which tiiis young child 

finds himself during every day tiiat his rettim to his fatiier is delayed. See In Re: Matter 

of Lazaro Gonzalez, al 18-21. It is time for tiiat delay to end. 

This is not an appeal by Elian, but an appeal by Lazaro Gonzalez, who insists on 

vindicating his own asserted rights tiirough ftill appeals and collateral attacks. All parents 

would be greatiy upset by tiie prospect of a distant relative asserting rights on behalf of 

their child despite the parent's confrary desires and the considered judgment ofthe 

officials responsible for administering tiiose laws by which their decisions must be given 

legal effect. Ultimately, the purpose ofthe injunction Lazaro Gonzalez seeks is to 

prevent the defendants from reuniting Elian with his father. The expert medical opinions 

obtained by tiie govemment clearly confirm that a definitive and unambiguous fransfer of 

Elian's custody to his father works to EUan's benefit, not to his irreparable hann. Those 

ri.TTne experts have opined that any actions takeri to delay the reunion between Jtian 

Gonzalez and Elian, particul.̂ .rly now that Juan Gonzalez is in the United States and Elian 

is aware of that fact, will signal continued conflict among the adults in Elian's life, and 

38 



will complicate the child's psychological sittiation. See Exhibits Five, Six, and Seven. 

3. Lazaro Gonzalez Has Failed to Show That Appellees WiU Not Suffer 
Substantial Harm From The Issuance of The Injunction 

Lazaro Gonzalez has faded to show tiiat tiie issuance of an mjunction wiU not 

substantially harai appeUees' interests. To tiie contt^, an injunction would hann 

appeUees' interests at multiple levels: it would substantially interfere witii appellee's 

ability to honor Juan Gonzalez' legitimate demand tiiat his son EUan be immediately 

retumed to him, and Elian's interests in being reunited witii his fatiier. Concomitantiy, it 

harms Elian's psychological condition. See discussion above. It substantially interferes 

witii tiie Attomey General's abtiity lo implement tiie immigration parole regulations tiiat 

expressly require tiiat tiie parole of an unaccompanied minor be to tiie minor's parent if 

tiiat parent is in tiie United States. See 8 C.F.R. §§ 212.5. 236.3(b)(1) (1999); Reno v. 

Flores, 507 U.S. 292, 310 (1993). Ui addition, an injunction would hann tiie INS' 

interest in adhering lo tiie family reunification policy tiiat is reflected tiiroughout tiie 

Immigration and Nationality Act and its regulations. See Govemment's Adminisfrative 

Record and Exhibits at 284 (Declaration of Michael D. Cronin, Acting INS Associate 

Commissioner for Programs). Moreover, an injunction .would harm tiie INS' interest m 

being able to give effect to immigration decisions made by parents on tiieir children's 

bcliali. Id. Lai-: fiscal )'iar, INS inspectors inspected a ^otal of 345:n(H)"OOO ' ' 

-^cninmigrant aliens^t^our pc-t. cf £-'5y. Id-.-z- 283. Alarge pcfcentage of these aliens-

were children, many tiiem children of tender years like Elian. Id. 
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4. Lazaro Gonzalez Has Not Shown That The Injunction Will Serve The 
Public Interest 

The United States would suffer substantial harm in its intemational standing in 

protecting parental rights in cases involving American children wrongfully removed from 

tills counfry ifthe Attomey General were prevented from effecting her decision tiiat Elian 

should be reunited witii his fatiier. See Id. at 286 (Declaration of Assistant Secretary of 

State for Consular Affairs Mary A. Ryan). Il would disserve tiie public interest to 

undermine the principle tiiat parents should decide what is best for tiieir children. It 

would disserve tiie public mterest to undermine tiie abiUty of immigration inspectors to 

look to parents or otiier responsible adults to make immigration decisions for minors. Id. 

at 283. And it would disserve tiie pubUc interest to ignore accepted intemational practice 

in cases involving a sole surviving parent located in the United States, where we would 

expect a foreign county to retum tiie child to tiie surviving American parent immediately. 

Id at 287. 

The admission of aliens is a sovereign power reserved to tiie poUtical branches of 

tiie government. Fong Yue Ting v. United States, 149 U.S. 698, 707-11 (1893); Jean v. 

Nelson, 111 F.2d at 964. The immigration laws, regulations, and policies of tiie United 

States all entail consequences tiiat may extend beyond a particular alien to touch upon 

such vital govemment in.terest.^ n.s li.teruational relatioT^.s^ See JNS v. Aguirre-Aguirre, 119 

- 3. Ct. at 1449 ("in tiie imimgraticn ccntext. . . officials 'exercise especially sensitive 

political ftinctions tiiat implicate questions of foreign relations."') (quoting INS v. Abudu, 
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485 U.S. 94. 110 (1988)). The intereses of tiiis Nation and of tiie incemational community 

thus are firmly aligned with those of Juan Gonzalez and Elian in being reunited with one 

another. 

^ CONCLUSION 

For the foregoing reasons, the Court should deny the motion for an injimction 

pending appeal or in tiie altemative for a slay of adminisfrative action pending appeal, 

because appellant has not demonsfrated a substantial likelihood of success on tiie nanow 

asylum issue that is presented on appeal and the balance of equities weighs heavily against 

that extraordinary relief. 

I f the Court .nevertheless concludes that some assurance that Elian will not leave 

the country while tiie appeal is pending is necessary, the appellees consent to tiie entry by 

this Court of an injunction requiring the appellees to issue a departure confrol order 

barring the departtire ofElian Gonzalez form tiie United States pending the issuance ofa 

decision by this Court on the instant appeal, conditioned upon tiie Court also entering an 

order directing Lazaro Gonzalez to present Elian Gonzalez to the Immigration and 

Nattiralization Service (INS), as directed by tiie INS, for fransfer of care to Juan 

Gonzalez. The departure confrol order shall become effective upon the presentment of 

Elian Gonzalez to tiie INS by Lazaro Gonzalez, as directed by the INS. The departtire 

confrol order that would be applicable in tiiat event is attached . 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ELIAN GONZALEZ, a minor, by and 
through LAZARO GONZALEZ, as next 
friend, or alternatively as temporary legal 
custodian, of ELIAN GONZALEZ, a minor, 

Petitioners/Plaintiffs, 

JANET RENO, Attorney General ofthe 
United States; DORIS MEISSNER, 
Commissioner, Immigration and 
Naturalization Service; ROBERT WALLIS, 
District Director, Immigration and 
Naturalization Service; UNITED ST.ATES 
IMMIGRATION AND NATURALIZA­
TION SERVICE; and UNITED STATES 
DEPARTMENT OF JUSTICE, 

Respondents/Defendants. 

No. 00-

DEFEiNDANTS' OPPOSITION 
TO PLAINTIFF'S MOTION FOR 
TEMPORARY RESTRAINING 
ORDER 

Defendants Janet Reno, et a/, by and through their undersigned counsel, hereby 

oppose Lazaro Gonzalez's motion for a temporary restraining order prohibiting the 

"̂ ovemment from transferring Elian Gonzalez lo his father's care and custody and 

preventing Elian's rettim to Cuba. The Court should deny plaintiffs motion. 

/ / / 

/ / / 

/ / / 



/. BACKGROUND 

Elian Gonzalez is a six-year-old Cuban national whose mother perished after 

setting out from Cuba in a small boat headed for the United States. See Exhibit A, "How 

It Happened." He was found floating on an inner tube in the Atlantic Ocean, taken to a 

hospital, and then given an Immigration and Naturalization Service ("INS") parole into 

the temporary care ofhis great uncle Lazaro Gonzalez. 

The INS has handled this case in a cautious, deliberate, and humane manner from 

the outset. After a thorough investigation, it determined that only Juan Gonzalez could 

speak for Elian conceming-his immigration stattis. Accordingly, it honored Juan's 

requests that Elian's application for admission and the asylum applications submitted in 

his behalf by Lazaro be withdrawn. See Exhibit B. Memorandum ofthe INS Office of 

General Counsel. Based on those careful determinations, the INS sought Lazaro's 

cooperation in bringing about Elian's ttansfer to his family in Cuba. See Exhibit C, 

Letter of Michael Pearson. Rather than cooperating with the INS, Lazaro sought 

intervention by a state family court which granted a Temporary Protective Order 

directing that the stattis quo be preserved, and that Elian could not be removed from its 

jurisdiction. See Exhibit D, Temporary Protective Order. 

After the Attomey General determined both that the INS had conectiy determined 

that Juan spoke for Elian and that the family court's order had no bearing on the federal 

immisration matter {see Exhibit E, Letter of the Atcomey General), Lazaro filed suit in 



the United States District Court for che SouChem DisCricC ofFlorida seeking an order that 

the INS accept and adjudicate che asylum appUcations Lazaro submitted on Elian's 

behalf After hearing argument on the case, the District Court for the Southem District 

ofFlorida dismissed tiie lawsuit and cautioned that "each passing day is anotiier day lost 

between Juan Gonzalez and his son . . . . " See Gonzalez v. Reno, et a l , 86 F. Supp.2d 

1167, 1194 (S.D. Fla. 2000). 

When plaintiff appealed that decision to the United States Court of Appeals for 

the Eleventii Circuit, the govemment offered to forego exercising its authority to remove 

Elian from plaintiffs care on the condicion he provide written assurance that Elian 

promptiy would be sunendered once the appeals process was exhausted. Under the 

pertinent regulations, the INS nonnally seeks similar assurances from any person into 

whose care a juvenile alien is paroled. See 8 C.F.R. §§ 212.5(c); 236.3. However, 

Lazaro Gonzalez once again reftised to cooperate with the govemment. 

After a four-and-a-half month separation from his son, Juan Gonzalez traveled to 

the United States to reunite with Elian and rettim to Cuba. His arrival brought about the 

INS's decision to ttansfer Elian's parole from plaintiff to Juan Gonzalez. See Exhibit F, 

Letter of Michael Pearson. Seeking a smooth and peaceful transfer ofElian into Juan's 

care, the INS consulted two eminent psychiatrists and an eminent child psychologist, 

each of whom recommended that the reunion between father and son should occur 

sooner rather than lacer. See Exhibit G, Declaration of Dr. Paulina Kemberg; 



concunences of Dr. Jerry M. Weiner; Exhibit H, and Dr. Lourdes Rigual-Lynch, Exhibit 

I . The INS's ftirther efforts to reach an agreement with Lazaro for a prompt and orderiy 

transfer ofElian into his father's care were rebuffed. Instead. Lazaro rettimed to the 

family court and sought an emergency hearing and order blocking the INS's efforts to 

bring about a reunion of father and son. Lazaro's efforts failed when the family court 

dismissed plaintiffs petition for temporary custody, finding that the suit was defective 

both because Lazaro lacked standing to sue and because tiie suit was federally 

preempted. See Exhibit J, Gonzalez v. Gonzalez, No. 00-00479-FC-28 (Apr. 13, 2000). 

In dismissing Lazaro's suit; the Circuit Judge commented that Elian 

has survived the heart-wrenching loss ofa mother and is enmeshed in the 
tenor ofa custody fight, and no matter how weU-intentioned everyone in 
the this case is, his days are filled with uncertainty. 

* * * 

At this point, this child has become a joke on Lettennan and Leno. a 
skit on Samrday Night Live, and an hourly update on daytime tv. We are 
losing sight of him as a child and starting to treat him as a thing. We need 
to stop. 

Id. at 21. 

In an effort to bring a final and peaceftil reunion be^veen father and son, the 

Attomey General herself ttaveled to Miami for face-to-face negotiations. Lazaro 

Gonzalez still reftised to fransfer Elian into the care ofhis father. Accordingly, the INS 

ordered Lazaro Gonzalez to deliver Elian to its officials in Miami so that he could be 

brou<̂ ht to Washington, D.C. and reunited with his father. See Exhibit K, Letter of 



Michael Pearson. Lazaro Gonzalez reftised to comply with that order. 

Now, having lost in both his home state and federal courts, Lazaro Gonzalez 

comes to Washington, D.C, searching for a fomm which he hopes will authorize his 

continued refusal to reunite a son witii his father. This Court too should refuse to 

sanction Lazaro's efforts to separate father from son. Not only should his motion for a 

temporary resfraining order be denied because of simple notions of humanity, but it 

should be denied because Lazaro (1) lacks standing to sue on EUan's behalf; (2) his case 

is not justiciable; (3) the present action is baned by the doctrine of res judicata; and (4) 

the decisions ofthe INS m this matter comport with the obUgations ofthe United States 

under intemational law.̂  

ARGUMENT 

THIS COURT SHOULD DENY PLAINTIFF'S MOTION FOR A 
TEMPORARY RESTRAINING ORDER 

A. STANDARD FOR ISSUANCE OF TEMPORAR Y RESTRAINING 
ORDERS 

In the Disttict of Columbia Circuit, when a party moves for a temporary 

restraining order, the standard to be applied is the same as if the party had moved for 

preliminary injunction. To demonsCraCe entitiement to a preliminary injunction, the 

^ On April 13, 2000, Che Eleventh Circuit Court of Appeals granted a temporary injunction 
pending appeal which precluded Elian's leaving the United States until further order ofthe Court. 
It also ordered the govemment to respond to Lazaro Gonzalez's motion for injunction pending 
appeal no later than 9:30am, Apnl 14, 2000. 



moving party must show: (1) a substantial likelihood of success on Che merics; (2) Chac he 

would suffer ineparable injury if the injunction is not granted; (3) that an injunction 

would not substantially injure other interested parties; and (4) that the public interest 

would be furthered by tiie injunction. See. e.g.. Mova Pharmaceutical Corp. v. Shalala, 

140 F.3d 1060, 1066 (D.C. Cir. 1998); City Fed Financial Corp. v. Office of Thrift 

Supervision, 58 F.3d 738, 746 (D.C. Cir. 1995). In deciding whether to grant an 

injunction, the court must balance the moving party's showings in all four areas. City 

Fed Financial Corps, 58 F.3d at 747. 

B. PLAINTIFF HAS FAILED TO ESTABLISH A SUBSTANTIAL 
LIKELIHOOD OF SUCCESS ON THE MERITS 

1. PLAINTIFF LA CKS STANDING TO RAISE ANY CLAIM ON 
ELIAN'S BEHALF 

Generally, a litigant may only assert his or her own rights and cannot pursue a 

claim for relief based upon the legal rights or interests of a third party. Department of 

Labor V. Triplett, 494 U.S. 715, 720 (1990); Singleton v. Wulff 428 U.S. 106, 112-13 

(1975). However, the courts have long permitted a "next friend" to proceed on behalf of 

a person who is unable to seek relief himself Donnelly v. Parker, 482 F.2d 402, 406-07 

(D.C. Cir. 1972); Lonchar v. Zant, 978 F.2d 637, 640 (1 llh Cir. 1993). A next friend 

does not himself become a party to the action in which he participates, but rather, merely 

presses forward with the cause action on behalf of the allegedly injured person, who 

remains che real party in interest. Morgan v. Potter, 157 U.S. 195, 198 (1895). Yet this 



is not say Chac next friend standing is automatically granted or is without limits. 

In Whitmore v. Arkansas, 495 U.S. 149 (1990). the Supreme Court stressed that a 

next friend must first prove lhat the real party in interest cannot pursue his ov/n cause due 

to some disability such as mental incompetence or lacking access to the courts. 495 U.S. 

at 163-65; see also Lonchar, 978 F.2d at 641. Second, the next friend must demonsfrate 

some relationship or bring forth some olher evidence that establishes the next friend is 

tmly dedicated to the "best interests" of tiie person on whose behalf he seeks to litigate. 

Whitmore, 495 U.S. at 163-64; Lonchar, 978 F.2d at 64\; Morris v. United-States, 399 F. 

Supp. 720. 722 (ED Va.l"975). Ultimately, "[tjhe burden is on the 'next friend' cleariy to 

establish the propriety of [their] status, and thereby justify the jurisdiccion of the court." 

Whitmore, 495 U.S. at 164. 

Noting that the Supreme Court did nol define the bounds ofthe relationship 

between the real party in interest and the putative next friend, the United States Court of 

Appeals for the Seventh Circuit cautioned that an action filed by a person claiming to be 

a next friend of the real party in interest should not be accepted on blind faith. T. W. & 

M.W. v. Brophy, 124 F.3d 893, 895 (7th Cir. 1997). "[Ajppointed or not,.. . [the 

putative next friend] can be challenged as not being a suicable represenCative, just as a 

guardian ad litem can be." Id.; see also Garrick v. Weaver, 888 F.2d 687, 693 (lOtii Cir. 

1989). 

Fed. R. Civ. Pro. 17(c) begins by vvith a pnmary proposition that whenever an 



infant "has a representative, such as a general guardian " the representative may sue 

on the behalf of the infant. The United States Court of Appeals for the Eleventh Circuit 

has determined that in the context of Rule 17(c), the term "representative" includes a 

child's parents. See Devine v. Indian River County School Board. 121 F.3d 576, 

581(11th Cir. 1997); Croce v. Bromley Corp., 623 F.2d 1084. 1093 (5th Cir. 1980) 

(same). The notion that parents are the nattiral choice to represent infants in court 

proceedings was stated by the Supreme Court more than one-hundred fifty years ago in 

Bank of United States v. Ritchie, 33 U.S. 128 (1834).^ 

Rule 17(c) then goes, on to provide a subordinate proposition that in the event a 

duly appointed representative is lacking, an infant may then "sue by a next friend . . . ." 

Fed. R. Civ. Pro 17(c); Brophy, 124 F.3d at 894.̂  Recognizing that a suit by a next 

friend occurs only in the absence of a qualified representative, the Seventh Circuit 

determined that a general representative should not be "bypassed by appointing [or 

allowing] a special representative to litigate on behalf of a ward." Brophy, 124 F.3d at 

^ While the Ritchie court did nol find error in che lower court's appointment of non-parental 
guardian for an infant litigant, tiie Court did comment tiiat such actions were "calculated to 
awaken attention . . . [when] the record shows... [the child has] parents Uving " 33 U.S. at 
144. 

^ See. e.g.. United States v. 30.64 Acres of Land, 795 F.2d 796 (9th Cir. 1986); Developmental 
Disabilities .Advocacy Center, [nc. v. Mellon. 689 F.2d 281 (1st Cir. 1982); Hafford v. General 
Motors Corp., 656 F.2d 161 (5th Cir. 1981), cert, denied, 456 U.S. 961 (1982). 



895. ̂  Similariy, the United States Court of Appeals for the Second Circuit has held that 

when an infant's representative "is unable, unwilling or refuses to act, or has interests 

which conflicts with that ofthe infant, a court may appoint a 'next friend' to ensure that 

the infant's rights are protected in a court of law." Ad Hoc Committee of Concerned 

Teachers on Behalf of Minor and Under-Age Students Attending Greenburgh Eleven 

Union Free School Dist. v. Greenburgh No. I I Union Free School District. 873 F.2d 25, 

30 (2d Cir. 1989). In short, a next friend may neither be appointed nor unUalerally act 

for a minor who is already adequately represented. See Susan R.M. v. Northeast 

Independent School District, 818 F.2d 455, 457 (5th Cir. 1987). 

As Elian's surviving parent, Juan Gonzalez is the natural choice to serve as the 

boy's general representative. See Ritchie, 33 U.S. at 144. Under Fed. R. Civ. P. 17(c), 

Lazaro Gonzalez cannot act as Elian's next friend unless Juan Gonzalez is unable, 

unwillin<^ or refuses to act, or has interests which conflicts with those ofthe Elian. Juan 

Gonzalez has made it very clear that he does not want Elian to seek any immigration 

benefits. Moreover, has even ttaveled to the United States so that he can be reunited 

with EUan. Through his fravel to the United States and his efforts at reuniting with his 

son, Juan Gonzalez has demonstrated his willingness to represent Elian and take actions 

^ The Brophy court also considered who would be best suited to represent an infant as a next 
friend. The Court stated that the "proper mle is thaC the nexC friend musC be an appropriate alter 
ego for a plaintiff who is not able to litigation in his own right " T. Brophy, 124 F.3d at 897. 
The Court further opined that eligible next fnends should be limited to the "plaintiffs parents, 
older siblings (ifthere are no parents), or a conservator or other guardian " M. 



on Che child's behalf Finally, Chere is no evidence ChaC Juan Gonzalez's interests conflict 

with Elian's. Juan Gonzalez is adequately representing Elian's and, thus, Fed. R. Civ. P 

17(c) does not authorize Lazaro Gonzalez to act as Elian's next friend.^ 

Additionally, the Florida family court has determined that Lazaro Gonzalez lacked 

standing under Florida law to maintain his petition for temporary custody and other 

relief See. Exhibit H. Gonzalez v. Gonzalez, No. 00-000479 FC 28 at 12-18. Based on 

that mling. the Temporary Protective Order, which purported to autiiorize Lazaro 

Gonzalez to assert and protect whatever rights Elian may have under tiie immigration 

laws ofthe United States, has been terminated. Id. at 21-22. Conttary lo his assertions 

before this Court, Lazaro Gonzalez has no legal authority to acl as Elian's temporary 

legal custodian and. thus, he lacks standing to maintain the present action. 

2. PLAINTIFF'S REQUEST FOR A TEMPORAR Y 
RESTRAINING ORDER IS NOT JUSTICIABLE 

Plaintiff asks this Court lo issue a temporary resfraining order precluding the 

govemment from "deporting and/or rettiming Elian Gonzalez and/or from taking any 

steps to participate in and/or aid in the deportation ofElian Gonzalez and fliilher, 

requiring that deportation proceedings against Elian be enjoined . . . ." Motion al 2, 18.̂  

^ Il should also be noted tiiat the INS has revoked EUan's parole to Lazaro Gonzalez and, 
therefore, he is wholly without authority to speak for Elian before this Court. 

^ The Immigration and Nationality Act has been amended so that immigration 
proceedings begun after April 1, 1997, are not deportation proceedings. See Sections 
304(a)(3) & 309(a) ofthe Illegal Immigration Reform and Immigrant Responsibility Act 
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The sovemment's cunent activities are not directed at retuming EUan to Cuba, but 

directed at reuniting Elian with his father, while at the same time ensuring the conditions 

ofhis immigration parole comply with INS regulations. Once Juan Gonzalez has 

custody ofElian, the decision as to when, if ever, Elian leaves the United States will be 

his to make. Thus, plaintiff is wrongly attempting to enjoin the govemment from 

performing an action which is not its own but the father's. 

In addition to Lazaro's suing the wrong party relating to any decision relating to 

Elian's rettim to Cuba, he sues to prohibit tiie fransfer of parole to the fatiier.. This is a 

discretionary decision, and qne which is baned to this Court's review. 

a. Plaintiffs Request for a Restraining Order Is Not Ripe 

There are at present no removal, deportation, or exclusion proceedings pending or 

anticipated against Elian Gonzalez. Nevertheless, plaintiffs request an order from this 

Court enjoining the defendants from "deporting and/or rettiming EUan Gonzalez and/or 

taking any steps to participate in and/or aid in the deportation ofElian Gonzalez and/or 

continue with the deportation proceedings ofElian Gonzalez . . ." Plaintiff s [Proposed] 

Order at 1-2. Because the INS has not commenced a removal proceeding against Elian 

Gonzalez (and has no intention of doing so), plaintiffs request is not justiciable. It is not 

ripe. 

of 1996 ("ARERE"), Pub. L. No. 104-208, 1 10 Stat. 3009-626 (Sept. 30, 1996). The 
proceedings by which aliens may be repatnaCed co their homelands are now refened to as 
removal proceedings. ARERE § 304(a)(3). 
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The Supreme Court has stated chac che "basic rationale [of the ripeness doctrine] is 

to prevent the courts, through the avoidance of premattire adjudication, from entangling 

themselves in absttact disagreements over adminisfrative poUcies, and also to protect the 

agencies from judicial interference until an administtative decision has formalized and its 

effects felt in a concrete way by the challenging parties." Abbott Laboratories v. 

Gardner, 387 U.S. 136, 148 (1967). Furthermore, "[a] claim is not ripe for adjudication 

if it rests upon 'contingent ftiture events that may not occur at all.'" Texas v. United 

States, 523 U.S. 296, 300 (1998) {quoting Thomas v. Union Carbide Agricultural 

Products Co., 473 U.S. 568, 581 (1985)). In assessing whether a claim is ripe "the court 

must 'evaluate both the fitness of the issues for judicial decision and the hardship to the 

parties of withholding court consideration.'" Pfizer Inc. v. Shalala, 182 F.3d 975, 978 

(D.C. Cir. 1999) {quoting Texas, 523 U.S. at 301). This case is neither fit for judicial 

decision nor is there a hardship to tiie parties if the court withholds consideration. 

Simply because a case presents a legal issue does not make it fit for judicial 

decision. On the contrary, the Court of Appeals for the District of Columbia has 

concluded that "[e]ven where the issue presented is a purely legal one and presumptively 

fit for review . . . the Supreme Court has observed that such an issue may be deemed 

unfit for review.... for example, 'further administtative action is needed to clarify tiie 

agency's position." Aulenback. Inc. v. Federal Highway Administration, 103 F.3d 156, 

167 (D.C. Cir. 1997) (citations omitted). 
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In this case further administrative action is necessary before Elian could be 

"deported" by the INS from the United Scaces. Under che Immigration and Nationality 

Act (INA), the INS may only "deport" a person like Elian by commencing removal 

proceedings under INA § 240, 8 U.S.C. § 1229a. The INS commences removal 

proceedings through the issuance of a Notice To Appear under INA § 239. 8 U.S.C § 

1229. As a matter of law, the Notice To Appear must include specific information 

including, but not limited to, the legal authority for conducting tiie proceedings, the 

alleged violation of law, and notice tiiat tiie person may be represented by counsel. 8 

U.S.C. § 1229(a)(l)(A-G). In addition, a person charged as removable must appear 

before an immigration judge who determines inadmissibility and deportability. 8 U.S.C. 

§ 1229(a)(1). Furthermore, a person may appeal an immigration judge's determination to 

the Board of Immigration Appeals which has appellate jurisdiction over such decisions. 

8 C.F.R. § 3.1(b)(1). Decisions of the Board of Immigration Appeals (which are fmal 

administrative decisions) are reviev/able in the courts of appeal. 8 U.S.C § 1252. 

The point is that there is an administtative process that the govemment must abide 

by when it wants to "deport" someone from the United States, and plaintiff is asking for 

an injunction regarding a process that has not yet begun and that the goverment does not 

intend to commence. Accordingly, this case falls squarely witiiin tiie admonition in 

Abbott Laboratories that courts should refrain from "entangling themselves in absttact 

disagreements over administrative policies" at least until "an administrative decision has 
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fonnalized and its effects felt in a concrete way by the challenging parties." Abbott 

Laboratories, 387 U.S. at 148. Because the EMS has not commenced proceedings against 

Elian Gonzalez this case "rests upon contingent ftittire events that may not occur as 

anticipated, or indeed may not occur at aU." Te.xas, 523 U.S. at 300. 

Plaintiff also fails to meet tiie second part of the standard since there will be no 

hardship for plaintiffs ifthe court withholds decision. This case is limited to whetiier the 

govemment should be enjoined from "deporting" Elian from the United States. As stated 

at the outset, the govemment has no intention of placing Elian in removal proceedings. . 

On the other hand, once Juan Gonzalez has custody of Elian, he wUl be able to 

decide when, if ever, EUan is to leave the United States for Cuba. Since Elian's 

appUcation for admission to the United States has been withdrawn, no ftirther 

administrative action on the govemment's part would be necessary for Elian to rehim to 

Cuba in the company ofhis father. Hence, if Lazaro Gonzalez is here seeking relief from 

tUe wrong parties. His motion for a temporary restraining order should be denied for that 

reason alone. 

b. Recent Amendments To The INA Preclude Judicial Review Of 
The Commissioner's Discretionary Decisions 

By enacting IIRIRA § 306(b), Congress repealed the judicial review provisions 

outiined in fonner Section 106 ofthe INA, 8 U.S.C. § 1105a (1994). To fiU the void left 

by this repeal, Congress also enacted Section 306(a) of IIRIRA which established a new 

judicial review procedure in the fonn of new IN.A § 242, 8 U.S.C. § 1252. 
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Section 242 begins simply enough by directing that "Qjudicial review of a final 

order of removal . . . is govemed only by chapter 158 of titie 28 to the United States 

Code." INA § 242(a)(1). Commonly known as the Hobbs Act. and tided "Orders of 

Federal Agencies; Review." Chapter 158 plainly states that jurisdiction to "enjoin, set 

aside, suspend (in whole or in part), or to detennine the validity o f . . . " final orders 

issued by federal authorities rests with tiie courts of appeal. 28 U.S.C. § 2342. This 

stattite makes no provision for the review of adminisfrative orders by federal disfrict 

courts. 

Additionally. INA § .242 provides that "[n]otwithstanding any other provision of 

law, no court shall have jurisdiction to review any . . . decision or action ofthe Attomey 

General the autiiority for which is specified under . . . [Titlell of the INA] to be in the 

discretion of the Attorney General.. ." (emphasis added). INA § 242(a)(2)(B)(ii), 8 

U.S.C § 1252(a)(2)(B)(ii). 

c. Section 242(a)(2)(B)(ii) Of The INA Precludes Judicial Review Of 
The Commissioner's Decision To Transfer Elian's Parole To Juan 
Gonzalez 

When an arriving alien is suffering from a disability that renders il impractical to 

proceed with an inspection, the inspection is defened for such a time and under such 

conditions as tiie disfrict director may prescribe. 8 C.F.R. § 235.2(e). In addition, the 

defenal of an inspection is to be accomplished pursuant to the provisions of INA § 

212(d)(5)(-A), 8 U.S.C. § 1182(d)(5)f.A). 8 C.F.R. § 235.2(c). Section 212(d)(5)(A) in 
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ttim permits the Attomey General to parole an alien into the United States for 

humanitarian reasons "under such conditions as [sJhe may prescribe . . . on a case by 

case basis. . . ." 8 U.S.C § 1182(d)(5)(A) (emphasis added). 

When the INS encountered Elian al tiie hospital, he was in no condition to 

undergo an immigration examination. 8 C.F.R. § 235.2(e). Consequentiy. EUan's 

inspection was defened and he was paroled into the Uniied States pursuant to Section 

212(d)(5)(A). Because EUan is a juvenile {see 8 C.F.R. § 236.3(a)). his care-giver is 

determined by reference to 8 C.F.R. § 236.3(b)(1). Under this regulation, a-juvenile alien 

who is paroled into the United States, will be released, in order of preference, lo: (i) a , 

parent; (ii) a legal guardian; or (iii) an adult relative (brother, sister, aunt, uncle, 

grandparent) who is nol presently in Service detention. 8 C.F.R. § 236.3(b)(l)(i)-(iii). 

•When EUan arrived in the United States, his sole surviving parent, Juan Gonzalez, 

was in Cuba. As he had no legal guardian in America, Elian was released to his great-

uncle. Lazaro Gonzalez. 8 C.F.R. § 236.3(b)(l)(iii). However. EUan's father. Juan 

Gonzalez, has entered the United States. This tum of events nattirally led to a 

reevaluation of Elian's parole stattis. Applying the standards in 8 C.F.R. § 236.3(b)(1). 

the INS has revoked Elian's parole and ordered him delivered lo its officials at a neutral 

site so that he can be placed into die care ofhis father. 

INA § 212(d)(5)(A) cleariy grants the Attomey General the "discretion" to parole 

aliens into the United States under conditions she "may prescnbe" on a case by case 
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basis. Hence the EMS Commissioner, as che Attomey General's designee, has the 

discretion to modify the conditions of Elian's parole by fransfeming him into Juan 

Gonzalez's care. Since INA § 212(d)(5)(A) appears in Titie II of the INA, the 

discretionary decisions made with regard to the conditions of Elian's parole are protected 

from judicial review by Section 242(a)(2)(B)(ii). It foUows that tiie Court lacks 

jurisdiction to review the INS's decision to parole EUan into the care ofhis own father. 

3. PLAINTIFF'S CA USE OF A CTION IS BARRED B Y THE 
DOCTRINE OF RES JUDICATA 

This Court is precluded from hearing plaintiffs lawsuit, including his motion for a 

temporary resfraining order,' by the docttine of res judicata. As long recognized by the 

Supreme Court, honoring the prior judgment of a competent court ensures 

the very object for which civil courts have been estabUshed, which is to 
secure the peace and repose of society by the settlement of matters capable 
of judicial detennination [Ejnforcement [of a prior decision] is 
essential to the maintenance of social order; for. the aid of judicial tribunals 
would not be invoked for the vindication of rights of person and property, 
i f . . . conclusiveness did not attend the judgments of such fribunals. 

Southem Pacific Railroad v. UnitedStates, 168 U.S. 1, 49 (1897). The doctrine of res 

judicata provides that when judgment has been rendered in a case, 

[i]t is a finality as to the claim or demand in controversy, concluding parties 
and those in privity with them, not only as to every matter which was 
offered and received to sustain or defeat tiie claim or demand, but as to any 
otiier admissible matter which might have been offered for that purpose. 

Cromwell v. County of Sacramento, 94 U.S. 351, 352 (1876). The final "judgment puts 

an end to the cause of action, which cannoc again be broughc into litigation between the 
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parties upon any ground whatever." Commissioner v. Sunnen, 333 U.S. 591, 597 (1948); 

Chicot County Drainage District v. Baxter State Bank, 308 U.S. 371. 375 (1940). 

The inquiry as to whether a particular case is baned by the doctrine of res judicata 

tums on two factors. First, it must be determined whether the instant lawsuit is the same 

cause of action previously asserted before another tiibunal. Nevada v. United States, 463 

U.S. 110, 130 (1983). Second, this Court must decide whether the parties in the instant 

proceeding are identical to or in privity witii the parties to the previous action. Id. 

Under the first Restatement of Judgments § 61 (1942), two causes of action were 

deemed the same "if the evidence needed to sustain the second action would have 

sustained the first action." However, the Restatement (Second) of Judgments (1982) 

took a more pragmatic approach where causes of action were considered the same ifthey 

arose from the same "ttansaction." Restatement (Second) of Judgments § 24 (1982). 

Whether the two proceedings were products of the same "fransaction" was to be 

detennined by "giving weight to such considerations as whether the facts are related in 

time, space, origin, or motivation, whether they form a convenient trial unit, and whether 

their freatment as a unit conforms to che parties' expecCaCions or business understanding 

or usage." Id. While the Supreme Court has applied the former "same evidence" lest 

{see United States v. The Haytian Republic, 154 U.S. 118, 125 (1894)). it is not the only 

standard by which the "same cause of action" question has been measured. See Nevada 

v. United States. 463 U.S. at 131 n.l2. For example, the Court has held that 
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[a] cause of action does not consist of facts, bul ofthe unlawful violation of 
a right which the facts show. The number and variety ofthe facts alleged 
do not establish more than one cause of action so long as their result, 
whether they be considered severally or in combination, is the violation of 
but one right by a single legal wrong. The mere multiplication of grounds 
of negligence alleged as causing the same injury does not result in 
multiplying the causes of action. 'The facts are merely tiie means, and not 
the end. They do not constitute the cause of action, but they show its 
existence by making the wrong appear. 'The thing, therefore, which in 
contemplation of law as its cause, becomes a ground for action, is not the 
group of facts alleged in the declaration, bill, or indictment, but the result 
of these in a legal wrong, tiie existence of which, i f true, they conclusively 
evince." 

Baltimore Steamship Co. v. Phillips, 274 U.S. 316, 320 (1927) (quoting Chabanian v. 

Washburn Wire Company, 33 R.I. 2S9, 302, SO A; 394, 400 (Ann. Cas. 1913D,730)). 

Once a matter is raised and determined by a court of competent jurisdiction, "it is 

the entire issue that is precluded, not just the particular arguments raised in support of it 

in the first case." See Yamaha Corp. of America, v. United States, 295 961 F.2d 245, 

254-55 (D.C. Cir. 1992) (citing Securities Indus. Ass'n v. Board of Governors, 900 F.2d 

360, 364 (D.C. Cir. 1990) (plaintiff may not raise new argument in second proceeding 

even though it was never made in first proceeding; so long as argument could have been 

made, it is precluded); Restatement (Second) of Judgments § 27 at 253 (1982) (if 

previously litigated "issue was one of law, new arguments may not be presented to obtain 

a different determination of that issue")). 

"A fundamental requisite of [res judicata or claim] preclusion is an identity ofthe 

[claim] decided in the eariier action and that sought to be precluded in a later action." 
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See Clark-Cowlitz Joint Operating Agency v. F.E.R.C., 826 F.2d 1074, 1079 (D.C. Cir. 

1987). Next, "it must be shown that the claim was (or could have been) raised in a prior 

proceeding." Id. (citing Gould v. Mossinghoff,! W F.2d 396, 398-99 (D.C. Cir.1983). 

These related issues are important because "[t]he principle underiying the mle of claim 

preclusion is that a party who once has had a chance to litigate a claim before an 

appropriate tribunal usually ought nol to have another chance to do so." Clark-Cowlitz, 

826 F.2d at 1079 (quoting Restatement (Second) of Judgments at 6). 

In the action he filed before tiie Soutiiem District ofFlorida, plaintiff sought to 

challenge the INS Commissioner's determination that the Service did not have to accept 

and adjudicate an asylum application filed by a third party on behalf of an incompetent 

minor alien over the objections of the child's surviving parent. After rejecting plaintiffs 

constitutional challenges to the INS Commissioner's decision. Judge Moore held that 

plaintiffs statutory and regulatory claims failed because the FNS Commissioner's 

interpretation ofthe immigration laws wananted Chevron deference. See Gonzalez, 86 

F. Supp.2d all 193. In essence, plaintiffs claim before the Southem District ofFlorida 

was lhat the INS Commissioner's decision was wrong as a matter of law. In that action, 

plaintiffs position was that the Commissioner's decision violates domestic law. The only 

manner in which plaintiffs action before tiiis Court differs from the lawsuit he presented 

to the Florida court, is that he now contends the Commissioner's decision violates 

intemational law. 
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Plaintiffs cunent action is, for res judicata purposes, not materially different from 

his prior action in the Southem Disttict ofFlorida. In both lawsuits he claims tiiat the 

INS Commissioner's decision was inconect as a matter of law. Moreover, plaintiff could 

have challenged the Commissioner's decision based on international law while before the 

Southem Disfrict ofFlorida, but, for some unexplained reason, he faded to do so. It 

follows that plaintiff has presented this Court with the "same cause of action" he filed 

before the Florida court and, thus, the first prong of the res judicata inquiry has been 

satisfied. See Nevada v. United States, 463 U.S. at 130. 

As for the second prong of the res judicata inquiry, Lazaro has brought this action 

against the Attomey General, the INS Commissioner, the Miami INS District Director, 

the Department of Justice, and the INS. The parties to the instant case are identical to the 

parties in the action dismissed by tiie Southem Disfrict ofFlorida. Plaintiff has filed the 

same cause of action against the same parties before successive fribunals. Lazaro's 

motion for a temporary restraining order should be denied because his entire suit is 

defective and baned by the res judicata doctrine. . . 

4. THE COMMISSIONER'S DECISIONS ARE IN KEEPING 
WITH THE OBLIGA TIONS OF THE UNITED STA TES 
UNDER INTERNA TIONAL LA W 

Even ifthe Court had jurisdiction over Lazaro's suit, it would have lo deny his 

motion for temporary restraining order. This is so because the INS's actions in 

attempting to reunite Elian with his father comply with the international obligations of 
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the United Slates. In his motion for a temporary restraining order, plaintiff argues that 

the United States' "obligations arising under intemational agreements" provide a basis for 

the requested injunctive relief TRO Motion at 2. He claims lhat the Uniied States will 

violate its intemational obUgations by "deporting" EUan to Cuba because Cuba has a 

record of serious human rights violations, as documented by State Department Reports. 

Id. Plaintiffs ask this Court for an order enjoining Elian's deportation until such time 

tiiat tiie State Departtnent amends its county reports and/or certifies to Congress and/or 

provides an advisory opinion to tiie INS tiiat Cuba is in compliance with tiie .Universal 

Declaration of Human Rights, that the govemment of Cuba is no longer engaging in 

human rights violations and that Elian may retum to Cuba "with the assurance that his 

human rights will be respected." Id. at 3. 

As a preliminary matter, il is noted that Lazaro's intemational law claims are 

unpersuasive because there is no likelihood that Elian will be deported or removed to 

Cuba. As discussed above, the INS had not placed Elian in removal proceedings and has 

not indicated any intention to do so. Moreover, since Elian's application for admission to 

the United States has been withdrawn, he is free to leave the United States without 

undergoing any form of removal proceedings. ^ee.INA § 235(a)(4), 8 U.S.C. § 

1225(a)(4). Under tiiese circumstances, there can be no violation of intemational law. 

Furthermore, as demonsttated below, Lazaro is simply inconect in arguing that the 

United States' intemational agreements preclude it from deporting Elian to Cuba, even if 
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it had any intention of doing so. 

Plaintiffasserts rights under the Protocol Relating to che Scattis of Refugees 

(Protocol), entered into force for the United States, Nov. 1, 1968, 19 U.S.T. 6223, 606 

U.N.T.S. 267; the Convention Against Torture and Other Cmel, Inhuman or Degrading 

Treatment or Punishment (Torture Convention), entered into force for the United States, 

Nov. 20, 1994, S. Treaty Doc. No. 100-20 (1988); and tiie Universal Declaration of 

Human Rights. The relevant provisions of these freaties cannot form the basis for a 

claim because they are not self-executing. 

Treaties are agreements between sovereign nations and do not generally create 

privately enforceable rights. Head Money Cases, 112 U.S. 580 (1884). Privately 

enforceable rights arise only ifthe underiying freaty is self-executing. Committee of U.S. 

Citizens v. Reagan, 859 F.2d 929, 937 (D.C. Cir. 1988). Self-executing freaties are those 

intemational agreements which "require no legislation to make them operative" and 

therefore "have the force and effect of legislative enacfrnent." British Caledonian 

Airways Limited v. Bond, 665 F.2d 1153, 1160 (D.C. Cir. 1981) (citation omitted). 

Treaties that are not self-executing do not give rise to privately enforceable rights. 

Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370, 373 (7th Cir. 1985); see 

also Head Money Cases. 112 U.S. 580, 598-99. When a freaty is not self-executing, its 

provisions cannot be enforced in the courts of the United States except "pursuant to 

leĉ islacion Co cany [chose terms] into effect." British Caledonian, 665 F.2d at 1160. 



Courts have found that the pertinent provisions ofthe Protocol are nol self-

executing. Haitian Refugee Center v. Baker, 949 F.2d 1109, 1110 (11th Cir. 1991), cert, 

denied, 502 U.S. 1122 (1992); Bertrand v. Sava, 684 F.2d 204, 218-19 (2d Cir. 1982). 

Indeed, tiie freaty itself demonstrates that they are not self-executing. It states that "the 

signatories were to communicate to tiie United Nations tiie 'laws and regulations which 

they adopt to ensure the application of tiie present Protocol.'" Haitian Refugee Center v. 

Gracey, 600 F. Supp. 1396, 1406 (D.D.C. 1985), affd on other grounds, 809 F.2d 794 

(D.C. Cir. 1987). This provision in tiie freaty makes clear tiiat implementing action by 

signatory stales was necessary before the freaty could become effective in those states. 

Likewise, the Torture Convention is not a self-executing tteaty. See S. Treaty 

Doc. No. 100-20 (1988) (reservations and declarations of the Uniied Slates Senate in 

ratifying the Torture Convention: "The Senate's advise and consent is subject to tiie 

following declarations: (1) That the United Slates declares that the provisions of Articles 

1 through 16 of the Convention are not self-executing."); see also 136 Cong. Rec. 

SI7486-01, 1990 WL 168442 (daily ed. Oct. 27. 1990). This is a clear manifestation of 

the Senate's intent in ratifying the Convention, and this Court should defer to the Senate's 

express announcement. See Restatement (Third) of Foreign Relations Law, § 111(h) 

(1987). As such this Court has no jurisdiction to consider an individual's claim for 

protection under the freaty and no individual is provided with a right of action. 

Khourassany v. INS, _ F.3d _ , 2000 WL 347167 (9th Cir. Apnl 5, 2000); Diakite v. 
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INS. 179 F.3d 553, 554 (7th Cir. 1999); see Head Money Cases, 112 U.S. at 598-99. 

Because the Protocol and Torture Convention are not self-executing, they do not 

confer any rights upon persons beyond tiiose granted by the implementing domestic 

legislation. The United States has implemented its obUgation under tiie Protocol by 

providing aliens with an opportunity to apply for withholding of removal under INA § 

241(b)(3), 8 U.S.C. § 1231(b)(3). That provision prohibits tiie removal of an alien to 

a country where the alien's Ufe or freedom would be threatened. An application for 

asyltim is also deemed to be an application for witiiholding of removal and for relief 

under the Torttire Convention. 8 CF.R. § 208.13 (1999). 

In this case, the INS Conimissioner has already made a determination that 

Elian is not competent to demonsfrate an "intention to apply for asylum," and 

therefore not competent to submit an appUcation for withholding of removal or for 

relief under the Torttire Convention. Gonzalez v. Reno, 86 F. Supp.2d 1167. 1189 

(S.D. Fla. 2000). The INS has concluded that "under universally accepted legal 

norms," Elian's father should speak for Elian. Id. Before reaching her decision, the 

Commissioner considered several factors including the fact that the INS had 

conducted two Ui-person interviews witii tiie fatiier and found no evidence of abuse. 

Id. at 1989. The INS does not mle out the possibiUty ofa case in which it would 

accept an asylum application of a young child against the wishes of a parent. See 
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Exhibit K, Letter of the Attomey General at 3. The Attomey General indicated that 

the INS would provide for a review of "objective circumstances relating to possible 

tortiire or persecution in the child's home country" if the child is too young to express 

a view on this matter. Id. In fact, as tiie Attomey General stated m her decision, the 

INS reviewed the asylum application filed on Elian's behalf and all other relevant 

available information and "found no credible mformation indicating tiiat the [Elian] 

would be at risk of torture or persecution if retumed to his father." Id. 

The Attomey General's decision has been upheld by a district court in Miami 

which detennined that her "conclusion is "controlling, conclusive, not manifestly 

confrary to law, and not an abuse [of] other congressionally delegated discretion." Id. 

at 1188. Plaintiff, in essence, seeks to circumvent the adverse district court decision 

ui Miami by raising Elian's persecution claim in this Court. As argued earUer, Lazaro 

should have raised this claim in the Miami district court and on appeal to the Eleventh 

Circuit, which appeal currently is pending. 

Similar to the Protocol, the only enforceable rights that an alien has with regard 

to the Torture Convention are those afforded under this nation's domestic law. In 

1998, Congress passed the Foreign Affairs Reform and Restt^cturing Act of 1998 

("FARRA"), Pub. L. No. 105-277, 112 StaL 2681-822 (appearing as a note to 8 

U.S.C. § 123 1), authorizing the promulgation of regulations implementing the Torture 

26 



Convention and expressly limiting the jurisdiction of any court to review decisions on 

claims for protection under those mles. See FARRA § 2242. Specifically, in FARRA 

§ 2242(d), Congress provided that federal courts could review claims under the 

Torture Convention only as pennitted by IMA § 242, 8 U.S.C. § 1252, IIRIRA's 

permanent provision governing tiie jurisdiction of federal courts over cases arising 

under the iinmigration laws. Under FARRA's lunited grant ofjurisdiction, the Court 

may not consider any claim regarding Elian's application for relief under tiie Torture 

Convention. Instead, a torttire claim must be considered adminisfratively'tiirough the 

filing of an asylum appUcation. See 8 CF.R. § 208.13. As discussed above, the 

Attomey General already has made a determmation that Elian is not competent to 

demonsfrate an "intention to apply for asylum." Gonzalez, 86 F. Supp.2d at 189. 

Accordingly, the Attomey General has already concluded that Elian is not competent 

to submit an application for relief under the torttire convention. Petitioners may not 

collaterally attack that determination in these proceedings. 

Finally, petitioners arguments based on the Declaration Of Human JRights are 

without merit. Petitioners argue that the retum ofElian to Cuba would violate the 

United States' "obligations" under the Declaration of Human Rights, G.A. Res. 

217(111) (A) (Dec. 10, 1948). Motion, at 12. The Declaration of Human Rights, 

however, is not even a treaty but rather is a "non-binding resolution" adopted by the 
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United Nations General Assembly in 1948, Haitian Refugee Center v. Gracey, 809 

F.2d 794, 816 n. 17 (D.C. Cir. 1987), and therefore cannot support the petitioners' 

argument. 

C PLAINTIFF HAS NOT SHOWN HE WILL SUFFER IRREPARABLE 
DAMAGE 

Lazaro Gonzalez cannot meet tiie burden of proving tiiat Elian will suffer 

ineparable damage if the Court denies his request for a temporary resttaining order. The , 

Disttict Court for the Southem District ofFlorida noted that "Even this well-intended 

litigation has the capacity to bring about unintended harm. Gonzalez, 86 F. Supp.2d at 

1194. The Miami Disttict Court's observations respecting "the Attomey General's clearly 

articulated views on the matter of whether EUan should rettim home, [and] the reality 

that each passing day is another day lost between Juan Gonzalez and his son" {id.) go to 

the heart of tiiis question. Since November 22, 1999. over 140 days have been lost 

between Elian and Juan Gonzalez. It is time to staunch that loss. 

The Court'should deny Lazaro Gonzalez' request for a temporary restraining 

order because EUan will suffer ineparable harm if the Court grants it. Dr. Paulina 

Kemberg, who together with Dr. Jerry M. Weiner and Dr. Lourdes Rigual-Lynch, 

interviewed Juan Gonzalez and his wife, as well as Lazaro Gonzalez (on April 9 and 
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April 10, 2000, respectively), opined to INS Commissioner Meissner conceming the 

"impact of a continued delay in Che ttansfer ofElian Gonzalez inCo Che custody ofhis 

father, Juan Gonzalez." See E.xhibits G, H, and I . It was Dr. Kemberg's opinion that it 

was important for Elian to be clear about who has autiiority for him. She continued, "Not 

to rettim to his father as soon as possible may make him feel tiiat he has lost not only one 

parent, but two parents." See Exhibit G at 2. She stated," It is my opinion tiiat the 

immediate, definitive, and unambiguous fransfer ofElian into the custody ofhis father. 

Juan Gonzalez, preferably in a neufral setting, would make an essential contiibution to 

Elian's mental and emotional well-being. This is especially so given that EUan is aware 

that his father has been in the United States for neariy one week Any ftirther delay 

in reuniting Elian with his father or any action that would create a sense of ambiguity or 

uncertainty as to who will be responsible for Elian's care and well-being could be 

expected to cause increasing sfress and psychological harm to Elian." Id. at 3. She 

opines that "a transfer in a neufral setting would be preferable," bul "the most important 

consideration at this time is Elian's immediate and unambiguous reunion wilh his father." 

Id. 

This is not an action filed by Elian, but rather, a lawsuit filed by Lazaro. who 

insists on vindicating his own asserted rights tiirough collateral attacks. All parents 

would be greatiy upset by the prospect of a distant relative asserting rights on behalf of 

cheir child despice Chac che parenCs made known cheir contrary desires. Ultimately, the 
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purpose of the temporary restraining order is to prevent the defendants from reuniting 

Elian with his father. The e.xpert medical opinions obtained by the defendants clearly 

indicate tiiat a definitive and unambiguous fransfer of Elian's custody to his father works 

to Elian's benefit, not to his ineparable harm. Those same experts opine that any actions 

taken lo delay the reunion between Juan Gonzalez and Elian, particularly because Juan 

Gonzalez is in the United States and EUan is aware of that fact, will signal continued 

conflict among the adults in Elian's life, and will complicate the child's psychological 

situation. See Exhibits G, H. and I . 

Additionally, it must be kept in mind that Lazaro Gonzalez is ultimately seeking to 

have the INS accept and adjudicate an asylum application he file on Elian's behalf 

Motion at 18. If this Court were lo deny Lazaro Gonzalez the order he seeks. Elian 

would suffer no harm because in the event Lazaro Gonzalez's ultimately prevails either 

on appeal or before this Court, there is little possibility, if any. that Elian's eligibility for 

political asylum will change. Stated another way, when it comes to the asylum 

application filed on Elian's behalf, time is not of the essence and, thus, an order 

precluding the govemment from simply ttansfering Elian's parole to his father will no 

way harm Elian. 

D. THE GO VERNMENT WILL SUFFER SUBSTANTIAL HARM FROM 
THE ISSUANCE OFA TEMPORARY RESTRAINING ORDER 

Lazaro Gonzalez has not shown that the issuance of a temporary restraining order 

will not the sovemmenc's interests. To the contrary, a temporary restraining order wouid 



harai che govemmenc's interests at mulciple levels: it would substantially interfere with 

govemment's ability to honor Juan Gonzalez' legitimate demand that his son Elian be 

immediately rettimed to him. and Elian's interests in being reunited witii his fatiier. 

Concomitantly, it hanus Elian's psychological condition. See discussion above. It 

substantially interferes witii the Attomey General's ability to implement tiie immigration 

parole regulations that expressly require that the parole of an unaccompanied minor be to 

the minor's parent i f tiiat parent is in tiie United States. See 8 C.F.R. §§ 212.5, 

236.3(b)(1) (1999); Reno v. Flores, 507 U.S. 292, 310 (1993). In addition; &n injunction 

would harm the INS's interest in adhering to the family reunification policy that is 

reflected throughout the Immigration and Nationality Act and its regulations. See 

Exhibit L, Declaration of Michael D. Cronin. Moreover, a temporary resfraining order 

would harm the INS's interest in being able to give effect to immigration decisions made 

by parents on their children's behalf Id. Last fiscal year. INS inspectors inspected a total 

of 345,000.000 nonimmigrant aliens at our points of enfry. Id. A large percentage of 

these aliens were children, many them children of tender years like Elian. Id. 

E. A TEMPORARY RESTRAINING ORDER WILL NOT SERVE THE 
PUBLIC INTEREST 

If this Court were to issue a temporary resfraining order, tiie govemment would 

suffer harm from tiie standpoint of its intemational standing in protecting parental rights 

in cases involving American children wrongfully removed from this countty. See 

Exhibit M Declaration of Assistant Secretary of State for Consular Affairs Mary A. 



Ryan. A restraining order would disserve the public interest by undermining the 

principle lhat parents should decide what is best for their children. It would disserve the 

public interest by undermining tiie ability of immigration inspectors to look to parents or 

other responsible adults to make immigration decisions for minors. And it would 

disserve the public interest to ignore accepted intemational practice in cases involving a 

sole surviving parent located in the United States, where we would expect the foreign 

countiy to retum the child to tiie surviving American parent immediately. Id. 

The admission of aliens is a sovereign power reserved to the political branches of 

the govemment. Fong Yue Ting v. United States, 149 U.S. 698, 707-11 (1893); Jean v. 

Nelson, 727 F.2d 957, 964 (11th Cir. 1984), af'd, 472 U.S. 846 (1985). The 

immigration laws, regulations, and policies of the United States all entail consequences 

that may extend beyond a particular alien to touch upon such vital government interests 

as intemational relations. See INS v. Aguirre-Agiurre, 119 S. Ct. at 1449 ("in the 

immigration context. . . officials 'exercise especially sensitive political ftinctions that 

implicate questions of foreign relations.'") (quoting INS v. Abudu, 485 U.S. 94. 110 

(1988)). 
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CONCLUSION 

Based on the foregoing reasons. Lazaro Gonzalez's motion for a temporary 

resfraining order should be denied. 
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UNITED STATES DISTRICT COURT tnttr 
SOUTHERN DISTRICT OF FLORIDA Q f * | U N 6 

MIAMI DIVISION 

CASENO.: 00-0206 
ELIAN GONZALEZ, a minor, by and 
through. LAZARO GONZALEZ, as next 
friend, or. alternatively as temporaiy legal 
custodi.ir.. of ELIAN GONZALEZ, a minor, 

PiiUtioners/Plaintiffs, 

V. .^r^T , 
Da-- . J~ 

JANET IRENO, Attomey G«neral ofthe Uniied e 
States; .DORIS MEISSNER, Commissioner, 

. . 
5";. ^ 

Irnmigtation and Naturalization Service 
ROBERT WALLIS, Disirict Director, 
Immigrntion and Nattiralization Service 
UNITEP STATES IMMIGRATION AND ' r-x co 
NATU):t\LIZATION, SERVICE; and 
U N I T E B S T A T E S D E P A R T M E N T O F 

JUSTICIE: . 

Resp ondents/D ef endants. 

MOTION FOR PRELIMINARY AND PERMANENT 
INJUNCTION AND PETITION FOR WRIT OF MANDAMUS 

Aivn s;TIPPnRTING M E M O R A N P U M OF LAW 

Elian Gonzalez, individually, and Lazaro Gonzalez, as next friend or alternatively 

temporary legal custodian of Elian Gonzalez, a minor, through undersigned counsel, respectfully 

request a preliminary and permanent injunction preventing the ImmigraUon and Nattiralization 

Service (INS) from rehiming Elian to Cuba against his will and in jeopardy ofhis hfe and 

freedom. Additionally, petitioners/plaintiffs request a mandatoiy injunction and/or issuance of a 

writ of mandamus directing the INS to abide by its own rules and regulations and provide Elian 

with the opportunity to be heard on his righl to apply for political asylum as mandated by 8 
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U.S.C. § 1158, 8 U.S.C- §1231(b)(3), and the Fifth Amendment to the Constitution's guarantee of 

due piC'Cess. 

Introduction 

EUan Gonzalez, a 6-year old Cuban boy, was rescued from an inner tube floating off the 

Florida coast on November 25,1999. Elian, like all aliens regardless of their immigration status, 

has a protected right to apply for asylum and to an adjudication on the merits of his appUcation. 

Congresr and the INS have established mandatoiy procedures governing children's asylum 

applicalions, and those procedures specifically envision situations where a child's right lo seek 

asylum may be in conflict witii or otherwise contrary to a custodial parent's desires or interests. 

In such instances, INS regulations and procedures require an adjudication on the merits of die 

child's claim. Additionally, INS regulations and procedures require die INS to provide Elian 

with a hearing on his removal from the United Stales to Cuba. By reftising to follow its 

mandatoiy obligation to provide EUan "the opportunity to be heard *et a meaningfiil time and in 

a meaningfiil manner,'" Matthews v. Eldridge. 424 U.S. 319. 332,96 S.Ct. 893,901 (1976). the 

INS haj; violated Elian's constitutionally protected rights to seek asylum and to have the 

goverrunint play by its own rules. 

Before addressing the factual and legal support for this motion, it is important lo keep in 

mind wh.it this case docs not ask this Court to do. This case does not ask the Court to reach a 

substantive decision on whether Elian's asylum petition should be granted or whether Elian 

should bc returned to Cuba. Instead, this case asks the Coun to ensure that the INS provides 

Ehan with the minimum due process guaranteed to him by the law. 
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Statement of Fact5 

EUan Gonzalez ("Ehan") is a 6-year.old Cuban child who was discovered alone at sea o£f 

the East Coast ofFlorida on November 25,1999. Elian's rescue occuned following a harrowing 

two day ordeal during which he watched his mother, his stepfather and 8 othen (the "Group") die 

at sea a; they attempted to escape Cuba in a small boat, wliich ultimately capsized. 

The Group's tragic joumey was precipitated by the oppression Elian's family endured 

while in Cuba.' EUan's stepfather had recently been twice imprisoned, beaten, held 

incommunicado and deprived of food. EUan's mother had also recently been interrogated by 

Communist Party officials, who questioned her loyalty to the Cuban government. 

Elian was in a state of physical and emolional trauma upon his rescue by a Florida 

fisherman. Elian was initially treated at the Joe DiMaggio Hospital in Hollywood, Florida, but is 

now in fhe custody and care ofhis naUiral father's uncle, Lazaro Gonzalez, ui Miami-Dade 

County. Florida. Lazaro Gonzalez (along widi his immediate family) was prompted to visit the 

hospital to verify Elian's identity by an earher telephone call from EUan's biological father in 

Cuba advising that Elian and his mother had left Cuba on a small boat and requesting that the 

child be \vell taken care of in the United States. 

* The cunent Cuban government has a long and mfamoiu history of human rights vlolanoas. Ai repoiwd by 
HunuJi I jjhis W aich in its July 23, 1999 rcpcn: 

Forty years after the revolution, Cuba's Fidel Castro miintains control through 
intiinidation, repressive laws, and by imprisoning dissidents.... Cuba stands 
alone in this hemisphere for ihis kind of human rights abuse: ciiminalizing free 
speech tnd association, imprisoning dissidents, and denying acce&s to 
inlcmationa] human rights monitor?. ... Cubans are tried for crimes such as 
'enemy propaeanda* and 'contempt for authority.' and the government also 
use[s] an ill-defined provision agoinst 'dangcrousness' to detain even Cubans 
wio have not commined any crime. 

Among ti)e Q\ban laws which violate intemational human rights notms are those for "contempt for authority, 
clandestine printing, illegal exit, defamation of institurtons and mass organizations, and failure to comply with the 
duty to d»inounce." 
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Elian's family in Florida has provided Elian with love and suppon. EUan spends a great 

deal of time with his many caring relatives in Florida, attends church and school, and receives 

professional psychological tlicrapy. Elian has also been in regular telephone conmiunication 

with hii; biological father, Juan Miguel Gonzalez, who resides in Cuba. 

EUan's father, Juan Miguel Gonzalez, has purportedly expressed a desire that Elian bc 

rettim©! to Cuba. Juan Miguel's true preference, however, remains unclear in Ught ofthe 

likelihc od of retaliation against him by the Cuban government should he state publicly a 

preferaicie that Elian remain in the United States.̂  Indeed, there is credible evidence that Juan 

Miguel ii: subject to pressure from tlie Cuban govemment to demand EUan's retum to Cuba.̂  

Apart from the deprivation of basic civil rights that most Cubans suffer, Elian would bear 

the additional burden of being a political symbol of a totalitarian regime ifhe were to be retumed 

to Cuba. EUan would likely be compelled to demonstrate complete loyalty and miUtancy on 

behalf ol the Cuban govemment. He would be politically indocfrinaied to a much larger extent 

Than otiiers. He would also be compelled to beUeve that his deceased mother and stepfather, not 

' Eliiin's father in Cuba caruoi speak freely. The U.S. Depaitment of State recognizes that Cuba coaiiiues 
"sysicmitizaUy to violate fundamental civil and political rights of its citizens The government denied citizens 
the freedoms of speech, press, assembly and association." 2ss> U.S. Department of State, Cuba country Report en 
Human Iti|;ht5 Piaclices for 199S, Exhibit A at page 2. Inexplicably, the U.S. government dismisses its own report 
and the poliiic&l realities of Cuba in concluding that Elian's father is truly free to spealc his mind. 
^ For example, Juan Miguel's neighbors and family in Cardenas, Cuba have reported that Juan Miguel's 
movemeAti have been restricted and his actions monitored by the Cuban government, that a spealcei-phone has been 
installed in Juan Miguel's home so that all ofhis telephone calh can be moaitored by government observers, and 
Juan Mii;U:l is being kept isolated from the rest ofhis family in Cuba. 

Ad-Jidonally, an independent Cuban journalist has reported that Juan Miguel has twice applied for a visa lo the 
United Sia :cs. At with many visa applications sent via the Cubaa maU systenn, it is doubtful whether this request 
reached ihi: U.S. Inietesi Scoiion. The same journalist has also reported that Juan Miguel knew about and consented 
TO £lian'.> depanuie from Cuba. 

Fuitbei, the Cuban government has unleashed its propaganda machine, including state-sponsored rallies of 
over 75,(i03 people in Cardenas and visits lo Juin Miguel by Fidel Castro with Elian's photo laminated on his lapel 
pin. 
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to mention his relatives in Miarai. were traitors to the Revolution. Accordingly, a return to Cuba 

under sa(;h circumstances would be detrimental to Elian, 

On December 13.1999, Lazaro Gonzalez filed a petition for asylum on belulf of Elian 

Gonzalijz. On December 15,1999. Elian himself filed a Petition for Asylum with the INS. On 

December 22,1999, the INS deferred the inspection interview regarding EUan until January 21. 

2000. The INS has not held an interview or healing regarding Elian's asylum appUcation. 

Instead, on January 5.2000. the INS sent Elian's attorneys letters stating, in pertinent part, that 

INS haf . been in "direct contact" with Juan Miguel and that the INS has: 

determined diat Elian docs not have the capacity to apply for 
asylum without die assistance ofhis parent. Further, neither [of] 
the applications you have submitted nor any other information 
available indicates thai EUan would be at risk ofhaim in Cuba 
such that his interests might so diverge from those ofhis father tiiat 
his father could nol adequately represent him in this matter. 
Therefore, given [Juan Miguel's] decision not to assert EUan's 
right to apply for asylum, we cannot accept the asylum appUcations 
as having been submitted on EUan's behalf. [Juan Miguel] has 
also repeatedly requested that Elian be remmed immediately to his 
custody in Cuba.... Therefore, we have granted [Juan Miguel's] 
request to withdraw Elian's appUcation for admission to the Uniied 
States, 

On January 10.2000, lhe Slate ofFlorida ordered Lazaro Gonzalez to be EUan's 

temponir,r legal custodian Pursuant to this order, Lazaro Gonzalez filed for asylum again on 

Elian's behalf INS refused to consider the application for asylum. In summary, INS denied 

EUan's a.ghi to apply for poUtical asylum and pennitted EUan's father in Cuba to withdraw 

Elian's application for admission lo the United States. 
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Legal Argument 

I Elian Gonzalez has the Capacity to Seek PoUtical Asylum and to Seek 
Redress of Violations of his Constitutional Right to Procedural Due Process. 

AS discussed in section n infra, Elian has a constitutional right to seek asylum, to obtain 

lhe asasiance of counsel, to have the INS follow its own rules, regulations, and poUcies. and to 

receive an adjudication on the merits ofhis claim.* In its Januaiy 5.2000 letter, the INS claims 

that EUan docs not have the capacity to exercise his constitutional rights independent ofhis 

father, m uses ihis argument as the basis to withdraw Elian's application for admission to the 

United States and claim that EUan's asylum application has been withdrawn by his father. The 

INS's -position" is nothing more than a transparent aitempi to avoid having to provide Elian widi 

his rigli: to an adjudication on the merits ofhis asylum appUcation. Ii lacks legal support. 

directiy x-iolates die INS's own policies regarding children's asylum applications, and provides 

EUan's father with more rigbis than those afforded to a parent residing in the United States. 

Simply put, lhe INS has violated the "fundamental fairness, which is the essence of due. process" 

by "creatting] a right to petition and then ma3c[ing] the exercise of that right utterly impossible." 

Fi^niri^ P.-fî *"̂ '̂  ^-^^^^ V- Smith. 676 F.2d 1023,1039 (5 '̂Cir. Unit B 1982).* Due process of 

law, however, is the primary and indispensable foundation of individual freedom. Indeed, "[t]hc 

history of American freedom is, in no small measure, the history of procedure," Malin.ski V. 

PeoDlg n r State of New York. 324 U.S. 401.414 (1945) (Frankfurter. J.) (separate opinion). In 

this case, EUan, although a minor, possesses die constimtional rights of due process. 

An overview of the INS's own rules, regulations, and policies is anached as Exhibit B. 
* "D ecisions by Unit fi of the fomier Fifth Circuit issued afta September 30,1981 are binding in this Circuit."^ 
t l ! ; , v.Pet?iiter. 182 F.3d820, 842, fn,35 (ll">Cir. 1999)(citingStfin Y RcYnolds Sec. Inc. 667F.2d33.34 (11 
Cir. 198::). 
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Indeed, there can be no dispute that children are protected by the Constitution, and that 

childrei have standing to protect their rights and mteresis in many kinds of cases,'. ̂  The 

Supreme Court has concluded that: 

Constitutional rights do not mature and come into being magically 
only when one attains the state-defined age of majority. Minors, as 
well as adults, arc protected by the Constihition and possess 
constitutional rights. 

Planned Parenthood of Central Missouri v. Danforth. 428 U.S. 52. 74 (1976). 

The Supreme Court has farther held that "neither the Fourteenth Amendment nor the BiU 

of Right.'; is for adults alone." Tn re Gault. 387 U.S. 1,13 (1967) (held that the Fourteenth 

Amendment's guarantee against the deprivation of liberty without due process of law is 

applicabl e to children in juvenile delinquency proceedings). Similarly, in Goss v. Lopez. 419 

U.S. 565 (1975), the Supreme Court held thai children may not be deprived of certain property 

inieresis without due process. 

Moreover, in case after case, minor aliens have sued die INS based on the agency's due 

proces: v-iolations.* Indeed, neither Congress nor the INS has placed an age restriction on an 

alien's right or ability to seek asylum. Instead, the INS has issued guidelines for handling 

children's asylum claims that tailor the immigration ofUcial's approach to the child's age and 

stage of development. Sfifi rN<̂  Guidelines for Children's Awlum Claims- Exhibit C. 

* A party has standing «'henever he or she has a sufficient stake in a justiciable controveisy. SIoDLOuhX 
Morton, m U.S. 727, 731, 92 S.Ct. 1361, 1364 (1972). 
^ ^Siu îg.. Ho'i'iv Lopez. 419 U.S. 565,95 S.Ct. 729 (1975) (children bringing due process challenge to 
public schHol suspension policy); Otero v ^ey? County VallevScb DiitNo.Sl. 568 F.2d 1312 (10thClr. 1977) 
(challeniiiiig alleged discriminatoiy hiring practices involving Mexican<American teachers and suppoR personnel}̂  
Bo«ter I'ariab Sebool Bo»rd v. Tyman 370 F.2d 847 (5* Or.), pert denied, 388 U.S. 911, 87 S.Ct. 2116 (1967) 
(school children can sue under Title VI); HemanrirTv Ruj?, 812 F. Supp. 734 (S.D.Tex. 1993) (children can sue 
under Mig im and Seasonal Agriculmrul Worker Protection Act). 
* S£J--jLg.. Reno v. Plores. 507 U.S. 292, 113 S.Ct. 1439 (1993) (class of unaccompanied juvenile aliens 
challcngini; INS regulations regarding release pending deponation); Perez-Fune?. v. Disnici Director. T N S . 619 F. 
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Second, as detailed in section ni(B) infra, the INS's own rcgulatioDS and policies 

recognize and encourage a child's right lo independendy seek asylum • even when the child's 

parent may not have a claim for asylum or when the child's claim may be adverse to the parent's 

interests. Indeed, it is clear from thcINS's own policies that the INS contemplates that very 

young children wiU have and will bring valid, independent asylum claims.*,'° 

Moreover, the INS's actions in contacting Juan Miguel and soliciting his opinions 

regarding Elian's application violate the INS's regulations and procedures goveming parental 

notification regarding a child's asylum petition. Ss£ 8 C.F.R. § 208.6(a) M. INS_QmMmssisr 

rhiirfrpn̂ s Aj;vlum Claims. Exhibit C at 5 n.l 1 ("It may be in the child's best interest for the 

Asylum Officer to notify the parents thai their child has appUed for asylum, provided that Ihs 

rhWA rf qiiest<; such parent̂ ] notification in wntinfr.'"> (emphasis added). This poUcy, which die 

INS is {ihoosing not to follow, recognizes lhat children often seek asylum from the governmental 

or socic l system of which their parents are a part and lhat parents may tiierefore oppose their 

child's tiyylum application. 

Third, constitutional rights are individual - the rights at issue here belong to EUan, not to 

his fath:i. Nor is this a situation where the Court must balance the constitutional rights ofa 

parent v̂ilh those ofhis child: Elian's father is not a citizen ofthe United Stale nor is he an ahen 

Supp. 65 SI C.D.Cal. 1985) (class of unaccompanied juvenile aliens challenging INS implementation of voluntary 
departure procedure.) 
» For example, the INS Guidelines forChilHrm't Â yliim flaifnt lecognizc that some cbild appHcaau may 
have a LiiiiiCed ability to count when explabing how niany times somrthing happened. Through this, INS clearly 
contemplatis hearing asylum claims for vety young children because it is inieraatiooaUy recognized that children 
leam to count at a very young age, even at an earlier age then six. Exhibit C at 12. Clearly Elian is not "too young" 
for the iMS's noTTna] asylum procedures. 

In fact, because a young child may have difficulty expressing hia subjectire fear ofpasecution, the INS 
Guidelinirs requires the adjudicator to also take into account objective factors regarding the oppressive nature ofthe 
system frorn which the child his come. Exhibit C. TV!; rnj;H>line< far CVii'ldrrnVt Aitvlum Claim at 19 ("Although 
there arc nt. bright line tests, the UNHCR Hanrlbook suggests that children under the age of 16 may lick the 
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physically present within United States territory; he therefore has no recognizable rights under 

the Unit«i States Constitution. INS provides no legal authority for the remarkable proposition 

that an individual (no matter who or where he or she is) without any constitutionally recognized 

rights ca:i unilaterally extinguish another's protected righl to due process. Nor, despite 

suggestion in the news media, does "intemational law" compel the INS to grant Juan Miguel 

such sw/eeping power over Elian's asylum application." The extremity of INS's position 

becomt:s even more apparent when, as discussed in Section 111(B)(2), the Court rcaUzcs that the 

INS has provided Juan Miguel widi more rights than those afforded to similarly situated aUea 

parents v/ho Uve in tlie United States and who tiiaefore enjoy a range of constitutional rights that 

Juan Miĵ iel does noi. 

Finally, INS has made its "determinaUon" that tiiere is no conflict between EUan's 

exercis: ofhis constimtional rights and his father's desires based solely on statements from Juan 

Miguel. Not only has INS's approach denied Elian the opportunity to be heard on the issue, but, 

by basing a decision on statements from an individual living within and subject to repercussions 

from the very govemment from which EUan is seeking asylum, it impermissibly places the cart 

mamrity tc fomi a well-founded fear of persecution, thus requirins adjudicator to give tnore weight to objective 
factors."! 
" Significantly, INS has not identified any intemanonal treaty or other law thit would apply to this case, nauch 
less an inttinational "law" that would compel the INS to ignore its well-established asyhim procedures or to return a 
child whu has filed an asylum application to a parent in another counny. Ai discussed supra, 8 C.F.R- § 20B.6(a) 
and the INS Oiiiriflm^ forf>iHr>n-< Acvlnm rUinv̂  arc cxpliciUy to the conoaiy. Moreova, Article 14(1) ofthe 
Universal Declaration of Human Rights provides, "Everyone has the right to seek and to ei\joy in other couatries 
asylum from persecution." Both domestic and international law therefore recognize the inherent right of every 
person, including defenseless children, lo seek asylum. (See Exhibit D at 2.) 

Some commenotors, howeva. have incorrectly assumed that the Hague Convention on the Civil Aspects of 
InttmatiiJDal Child Abduction (the "Convention") might apply to this case. The United States ratified the 
Convencoii in 1986 and enacted enabling legislation titled die Intemational Child Abduction Remedici Act (the 
"Act"). 42 U-S C. §§ n60l-10. The Convention does not apply to this situatioa because Elian was not abducted. 
BUT the C:oun need not reach thai issue, as Cuba is nol a sigcatoiy to the Convention (nor could it be given its 
systematic human rights vlobtions) and Juan Miguel therefore has no rights under cither the Convention or the Act. 
Mezo v. F.lmen̂ awj. 855 F. Supp. 59 (E.D.N.Y. 1994) (Convendon and Act apply only to those countries who 
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before the horse and effectively rejects the merits of Elian's asylum claim without providing him 

an opportunity for a hearing and adjudication. At a minimum, the INS regulations discussed in 

section ni(B) infra give Elian the right to be heard on the merits ofhis claiin and the issues INS 

has raised relating to EUan's capacity must bc determined at a hearing. Moreover, as discussed 

above, R̂ S regulations and policy recognize that a child may assert a valid asylum claim, 

iirespeot'vc ofthe wishes ofthe parent. 

II. lUan Gonzalez has the Constitutional Right to Petition for Asylum aod 
to Have the Attorney General and tbe INS Follow Their Own Rules and 
Regulations. 

There can be no dispute that EUan Gonzalez has a constitutional right to petition for 

asylum and to receive a hearing on his petition. Aliens physically present in the United States, 

whether legally admitted or not. are "persons" for die purposes ofthe Fifth and Fourteenth 

Amendrr.enis to the United States Constimtion, SfiS YifV^Qv "̂ "pVin? 118 U.S. 356, 6 S.Ct. 

1064 (1S86). While aUens seeking admission like EUan {i.e., aliens apprehended prior to entry 

into the United States and who may be later released or paroled into another's custody) are not 

entitied to the full range of constitutional protections provided to "resident" aliens, the Eleventh 

Circuit and its predecessor have repeatedly affirmed all aliens' rights to petition the government 

for asylum. 

In Jean v. Nelson. 727 F.2d 957,982 (11* Cii. 1984V judgment afTd. 472 U.S. 846, 105 

S.Ct, 2!>S'2 (1985), ihe Eleventh Circuit reaffirmed that the asylum "statute and its accompanying 

regulations reflect Congress' 'clear intent to grant aliens the right to submit and the opportunity 

signed Cor.vention); In re MoVisen. 715 F. Supp. 1063 (D.Wyo. 1989) (parent residing in nonsignaioiy countty 
could no" seok redress under Convention or Act). 

10 
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to subsiantiate their claim for asylum.""' The coun went on to state that the INS 'Hs required to 

comply «/ith appUcable statutory provisions and its own regulations and poUcy statements," id. at 

982, an J that "the existence of this protected righl to apply for asylum bars government officials 

from adopting poUcies dial conflict with the terms oftlie statute, appUcable regulations, and their 

own anioimced operating procedures." IJL at 983." 

m . Tbe Attorney General and the INS Have not Complied Witb the Statutes, 
Regulations, and Procedures Governing Asylum Petitions in General and 
Cbildren's Asylum Petitions in Particular. 

A, Defendants Refuse to Give EUan Gonzalez a Hearing on the Merits of 
his Asylum Petition - the Minimum Amount of Due Process Required 
by the Procedures Governing All Asylum Petitions. 

The statutes and regulations goveming all asylum appUcations are straightforward. Title 

8 U.S.C. § 1158 provides lhat any aUen. including those interdicted in international or United 

States v/2ters. can choose to apply for asylum. An arriving aUen who fears return to his home 

country bas the right to apply for three asylum-related forms of reUcf First, he has a right to 

" Thii 1 ight was first recognized by this Circuit in Wainan Refiipee Center v. Smith. 676 F.2d 1023,1039 (5* 
Cir. Unit B 1982): 

... Congress, through a designated agency, chose to... [oreaiej in the alien the 
right to submit and subsuntiate a chim of risk of persecution should he be 
deported lo his country. 
We concede that the right wt fmd is but a fragile one. There is no 
constimtionally protected right to political asylum itself. Although fragile, the 
right to petirion is nevertheless a valuable one to its possessor. By it he may at 
least send his message and be assured ofthe ea: ofthe recipient. 

V/hilt Uie Court's reasoning in lean v Nekon '"differs somewhat from that employed by the coun in HKC Y, 
Smilh." li« Court in Jem v NeUon teaffimied WRCv Smith's conclusion that all aliens possess the right to petition 
the goveiiuoent for asylum. Moreover, as in Jean v. Nelson, the court in HRC v. Smith reprimanded the 
government for failing lo follow its own legulations governing asylutn:"... tbe government violates the fimdamental 
faimess '̂hich is (he essence of due process when it creates a right to pelition and then makes the exeicife of that 
righl utterly impossible." l i at 1039. 
" The a:lua] decision to gram or deny asylum lies within the Attorney Genera's discretion, as opposed to the 
mandatory tight that a petitioner has to a hearing. Nonetheless, the right to have the government play by its own 
rules is su imporunt that it applies n both manditoo' actions and discretionary decisions, and "[t]ven when a 
decision is :ommitted to agency discretion, a couninay consider allegations that an agency failed to follow its own 
binding r.'gularions." Flonda Pep'̂  of Biisineg.s Regulation v U.S. Dep't of the TnteriPT. 76S F.2d 1248. 1257 n.ll 
(iPCir. KISSV ccTT. denied 47S U.S. 1011, 106 S.Ct. 1186(1986). 

11 
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request asyluin by claiming that he is a "refugee"" for whom removal to a particular countiy 

may thi eaten his life or freedom. When an alien proves that he is a "refugee," the Attomey 

General lias discretion to grant him asylum pursuant to 8 U.S.C. §1158. Second, ifthe proof 

shows that it is more likely than not that the alien's life or freedom would be threatened in a 

particuiai- country, the Attomey General may not remove him and must grant "withholding of 

removal" pursuant to 8 U.S.C. § 1231(b)(3)". And, third, the arriving alien may pursue reUef 

fiom removal through the United Nations Convention Against Torture. 

The Attorney Genend and the INS must establish procedures in order to adjudicate 

asylum ajapUcations. See 8 U.S.C. §1158(a) and (d)(1); 8 C.F.R. §208.9, attached as Composite 

Exhibit E. Moreover, Congress has established certain minimum procedural requirements that 

the Attciniey General and the INS must follow in considering asylum applications, including the 

right to ai initial interview or hearing, the right to a final adjudication on the merits ofthe 

applicalion, and the right to an administrative appeal of a decision granting or denying asylum. 

Sss. 8 U.fl.C. §1158(d)(5). anached in Composite Exhibit E. Ifthe appUcant is denied asylum, 

then he or she is referred to an iinmigration judge for a determination on whether the appUcant 

should bf. subject to removal. Sfifi 8 C.F.R. 208.14(b), attached in Composite Exhibit E. There is 

no dispute that the Attomey General and the INS have not provided EUan with the interview, 

" Thf tiirm "refugee" means (A) any person who is outside any countiy of such person's nationality or, in the 
case of a p(3son luving no oatioDality. is outside any countiy in which such person last habimally resided, and who 
is unable or unwilling to retum to, and is unable DI unwilling to avail himself or herself of the protection of. that 
country because of persecution ot a well-founded fear ofpersecunaD oo account of race, religion, nationality, 
membersllip lo a particular social gtoup, or polincal opinion.... 8 U.S.C. §1101(a)(42). 

The alien's protected interest in petitioning for withholding of removal is greater than asylum because 
wlthholdin/j is mandatoiy by statute, as opposed to a discretionary stHTUte, and creates a protectable liberty and 
propei:y incercsi with constitutiona) implicanons. See Jean v Ĵ elson. 727 F.2d. 957, 981 n.33 (11'* Cir. 1984) (cn 
banc). 

12 
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hearing, ;ind appellate remedies guaranteed lo all other asylum applicants by Congress and the 

INS' o>Mi regulations. 

B. The INS has Refused to Follow its own Regulations and Policies 
Governing Children's Asylum Applications. 

As already discussed in section I supra, the INS has improperly anempted to avoid 

providiut; Elian with the constimtionaUy guaranteed due process available to all asyluin 

applicaals. Defendants' position directiy contradicts the United States Constitution, 

Congressional legislation, the INS's regulations, intemal guidelines and procedures, and the 

United Siittes' treaty obligations. The INS's systematic refusal to apply its own regulations and 

policie': is ihe type of unconstiruiional denial of due process ihat courts bave consistendy 

rejeclecl. 

1, The INS Guidelines for Children's Asylum Claims 
Require INS to Recognize Elian Gonzalez's Right to 
Submit an Independent AppUcation for Asylum. 

The INS Guidelines for Children's Asvlum Claims, attached as Exhibit C, estabUsh INS 

policy rei?arding asylum applications by children. Under die Guidelines, the INS recognizes the 

abiUty of and encourages children to apply for polirical asylum independently of their parents", 

and to tliis end the INS has implemented child-sensitive procedures to train officers to handle 

children's asylum claims with sensitivity and special care to interact more meaningfully with the 

children 'vho may not present testimony Mdth the same degree of precision as adults. 

In contravention of its own procedures, the INS now takes the position that Elian lacks 

the cap.icity to submit an asylum application. This is ironic, given the fact that the INS 

Guidelines expressly caution: 

13 
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The UNHCR" Senior Coordinator for Refugee Children has noted 
that there is a tendency in some countries to think of children 
simply or only as dependents of adults. The UNHCR beUeves that 
"invisibiUty" is a common problem for refugee children. In 
recognition of tliis problem, Asylum Officers should not assume 
that a child cannot have an asylum claim independent ofthe 
parents. When a parent or parents do not appear to have an 
approvable claim, an Asylum Officer should routinely make an 
inquiry into the child's case even though the ohild may be Usted 
merely as a derivative on a parent's application and may not have 
filed a separate Form 1-589 asylum application. 

Exhibil C at 15. By summarily refiising to consider EUan's asylum claim, the INS has ignored 

its own published policies and procedures goveming a child's asylum appUcation. 

Moreover, the INS' own ffludelines expressly reject ils claim in the Januaiy 5,2000, 

letters l ha: counsel and other individuals cannot represent Elian in connection with his asylum 

applicalion. The Guidelines state that "the child may be accompanied to the [initial asylum] 

inteivit:vr by a support person in addition to an attorney or representative." Exhibit C at 6. The 

Guidelines further provide that "the special considerations associated with adjudicating a child's 

claim nay require a closer working relationship with the child's representative and support 

person, if any, to ensure that the child's claim is fuUy explored." Exhibit C at 17 (emphasis 

added). 

Indeed, INS policy recognizes that, given the fact lhat children may find it difficult to 

expres*: the basis for their asyluin claims, attorneys or olher representatives are crucial 

components ofthe child's asylum application. Moreover, the regulations governing affirmative 

asylum appUcations, like Elian's, expressly recognize the applicant's right to counsel. 6 CF.R. § 

208.9(10 Although Elian is nol currently in deportation or removal proceedings, INS regulations 

" Foi' example, the Guidelines sate that they apply "to children under the age of 18 who apply for asylum 
iudEESnilfillliy rather than as a derivative applicant bv submininp » Fnrm T.Sfi9 awlum ipplid r̂ion in oum 

14 
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governing those proceedings in general recognize an individual's right to counsel in that contexi 

asweU. S CF.R. § 292.1. 

2. INS Regulations Recognize a Child's Right to Receive 
an Adjudication on the Merits of his Asylum Petition 
Even Where a Parent Objects. 

Not only has the INS recognized a child's right to file an independent asylum application 

with ihtj assistance of counsel, but the INS, in the context of a removal proceeding, haa also 

recognized a child's right to have an adjudication on the merits ofthe asyluin application even 

when the application mav adversely affect the child's parent. Title 8 C.F.R. § 236.3(f) provides: 

If a juvenile seeks ... any form of rehef from removal [e.g., 
asylum], where it appears that the grant of such rcUef may 
effectively terminate some interest inherent in the parenl-child 
relationship and/or the juvenile's rights and interests are adverse 
with those of the parent, and the parent is presently residing in the 
Uniied Slates, the parent shall be given notice of the juvenile's 
appUcation for relief, and shall be afforded an opportunity to 
present his or her views and assert his or her interest to the district 
du-ector or immigration judge before a determination is made as to 
the merits of the request for rcUef 

Exhibil F." Even though Juan Miguel is in Cuba, not the United States, Section 236.3(f) is the 

INS rê iulation most analogous to the case before the Court. In such cases, the INS has 

detennined that the remedy is not to permit the parent to withdraw the child's application 

(which, as discussed in section I above, would not widistand constitutional analysis), but instead 

to allov/- lhe parent an opponunity to present his or her views as a factor to be considered 

regarding; the merits of die child's request. 

aamc" ixJiibitCati. 
Un .ted Nations High Comxrussioner on Refugees 

'* Section 236.3(0 applies lo flui form of relief from removal and is therefore encompasses fomu of relief other 
than mersly asylum applications. To (he extent that 236.3(0's policy of soliciting the parent's views before 
reaching a decision on the soerits, it is in tcrL<;ion with the INS's owa rcgulationj and policy that a parent be notified 

15 
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rte irony here is palpable. The INS has granted Juan Miguel - a parent living outside of 

the United States under die direct influence ofthe oppressive regime from which EUan seeks 

asylum and witiiout any rights under our conslitution - more authority dian that given to a parent 

Uving ill the United States. Wliile §236.3(f) grants the parent the right to present his or her views 

at a hearing, it does not deprive Elian of that same right. Rather, the parent's opinion is merely a 

factor t.3 be weighed in reaching a determination. Those parental views do nol trump the legal 

slandar.l governing a determination of whether the child is entitled to asylum. In this case, 

howevtT, the INS has refiised to even consider Elian's claim on the merits. 

Ill PolnvchaV v Meese. 774 F.2d 731 (7* Cir. 1985), the Uniied States Court of Appeals 

for die Suvenih Circuit held that the government violated the due process rights of Russian 

resident alien's parents by granting asylum to a twelve-year old minor child without affording 

parents notice and hearing. This holding is consistent with 8 CF.R. § 236.3(f), which 

contemplates that petitions for substantive relief for a minor child, which may adversely impact 

parental interest, should include parental notification, Clearly, however, die regulation and die 

Sevendi Circuii both contemplate a substantive hearing on the merits of the reUef requested." In 

tills regaid. the only due process right that a parent has is to be notified of tbe substantive hearing 

so he may be included; he is not afforded the right to unilaterally withdraw his child's right to 

peUtior. in and of iiself 

of a child'.s asylum application only upon writlen notification by the child. Sfifi 8 C.F.R- 208.9 and INS Guideline 
for Cbilrren'« A<v1nrn n»ijn<i at S n.l 1. 

In ilit:ta, the Court stated that at the age of iwcNc, (he minor was presumably near the lower end of an age 
range in w.iich a minor may be mature enough to assert certain individual rights that equal or override those ofhis 
parents. Tfie INS Guidelines on Children's Asylum Claim, however, contemplate that a child of age may apply 
for aaylum. 

16 
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3. The INS's Policy Regarding Withdrawal of Application 
for Admission by Minors Requires the INS to Place 
Elian in Standard Removal Proceedings. 

The INS has taken the position that Elian, via his fadier in Cuba, has withdrawn his 

appUcai:i.t)n for admission to die United States. In making this decision, the n>IS has Called to 

foUow i t? own poUcies regarding this issue. Prior to August 21,1997, unaccompanied minor 

aliens v/crc subjeci to expedited removal from the United States. On August 21,1997, the INS 

issued Policy Guidelinp fnr Unaccompanied Minors Subicct W ECTgdltcd ReiQQyAl that "sets 

forth nt:v' policy for ... procedures to be taken when permining an unaccompanied minor to 

withdra,w an application for admission." Exhibit G at 1. The INS Pohcy Guideline provides: 

When deciding whether to permit the minor to withdraw his or her 
application for admission, officers must also make every effort to 
determine whether the minor has a fear of persecution or retum to 
his or her country. If the minor indicates a fear of persecution or 
intention to apply for asylum, or if there is any doubt, 
especially in the case of countries with known human right 
abuses or where tunnoil exists, the minor should be placed in 
removal proceedings under section 240 ofthe Act. 

Exhibil G at 2 (emphasis added). INS has not made any effort to make this mandatory 

determ; nation. Instead, INS has decided not to follow its own Policy Guideline and intends, 

widiouc joiy procedure whatsoever, to return Elian to the country from which he fled. 

Moreover, INS' regulations require that a withdrawal of an appUcation for admission 

must bi: made voluntarily. 8 C.F.R. § 235.4 provides: 

The Attomey General may, in his or her discretion, permit any 
alien applicant for admission to withdraw his or her appUcation for 
admission in lieu of removal proceedings under § 240 ofthe Act or 
expedited removal and § 235(b)(1) of the Act. The alien's decision 
lo withdraw his or her appUcation for admission must be made 
voluntarily... 

17 
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The mandatory language ofthe regulation slates thai an aUen's wididrawal must be made 

voluntarily. INS has made no effort to detemiine whedier EUan voluntarily desires to withdraw 

his app lication for admission and retum to Cuba. 

4. The INS has Refused to Comply with the United 
Nations Protocol Relating to the Stitus for Refugees 
Despite the fact that Congress Incorporated the 
Protocol into Domestic Law. 

Article 33 ofthe UN Convention" contains an absolute prohibition against the return ofa 

person whose life or freedom would be threatened in the countiy he or she fled. (See Exhibit H.) 

Elian's mother and stepfather fled Cuba to escape persecution. Elian'should not be retumed to 

the coumxy from which they fled and where his freedom wiU be direatened. 

The UN Handbook on Procedures and Criteria for Determining Refugee Status Under 

the 195 ] Convention and the 1967 Protocol Relating to the Status of Refugees (Geneva 1979), 

(hereinalter "Handbook") serves as an important source for interpreting die meaning of terms and 

procedural matters under our own domestic refiigee law. Ss£ Chan? V. INS. 119 F.3d 1055, 

1061-62 (3d. Cir. 1997), v r.rHnr.-Fonseca.480U.S. 421. 437-439 and439 n.22 (1987). 

Copies ofthe relevant portions are attached as Exhibit J. The Handbook provides specific 

instruction for cases of unaccompanied minors, and for ascertaining the weU foundedness of their 

fear. Ths Handbook, acknowledges an unaccompanied minor's right to apply for asylum and to 

" The Refugee Act of 19E0 conforms do.Twstie law "wjth our international treaty obhgations under the United 
Nations ?n3iocol Relating to tlie Status of Refugees which the Uniied States ratified in November I968,and the 
United IJaiions Convention Relating to the Staws of Refugees which is incoiporated by tcference into the United 
Sutes law through the Protocol." S.Rep. No. 256, 96'" Cong., 2°' Sess. A (1980), reprinted in 1980 U.S. Code Cong. 
&Ad.>re-*s 141,144. (See Dthibitl.) 

IS 



JflN-19-2000 19=20 DOJ/OIL 202 616 9777 P.19/31 

be heard when the will ofthe parents arc in doubt" or are in conflict with lhat ofthe child. Sse 

Handbco'c paragraphs 213-219. Specially paragraph 219 of the Handbook states: 

If die win ofthe parents cannot be ascertained or if such will is in 
doubt or in conflict wilh the will of the child, then the examiner, in 
cooperation with the experts assisting him, wiU have to come to a 
decision as to the well foundedness ofthe minors fear on the basis 
of all known circumstances— 

IV. Io the Extent that the INS has Exercised Adjudicative Power, the INS has 
IRailed to Provide EUan with the Requirements of Due Process. 

In its January 5,2000 letters, the INS purports to make certain findings "based on the 

facts and the law.", j.e., that Elian lacks the legal capacity to apply for asylum or admission to die 

United Spates, that Juan Miguel Gonzalez "is expressing his true wishes widi regard to having 

Elian rtitiUTied to Cuba; and that Juan Miguel has the ability to withdraw Elian's asylum 

application and his application for admission to the United Stales. The actions taken by die INS 

certainly purport to be an adjudication ofthe rights ofElian, Juan Miguel, Lazaro Gonzalez, and 

the INS itself, albeit an adjudication that purports not to reach the merits of EUan's asylum claim. 

Further, in a letter dated January 12,2000, Atiomey General Janet Reno rehed on INS' 

determination thai there is no objective basis for a valid asylum claim, and that there was 

therefore no conflict between EUan and his father. INS made this determination, without 

affordii3|; Elian an opportunity to bc heard or to present evidence or witnesses on his behalf, 

clearly contravening its normal practice and procedure as required by statute and regulation. $£Si 

January' 12, 2000 letter firom Attorney General Janet Reno, Exhibit K, p. 4. 

The exercise of adjudicative power by an administrative agency Uke the INS is analogous 

to the ex'ircise of the judicial power by a court of law in which partictdar facts are measured 

" Th'j will of Elian's mother, who raised Elian is clear. She wanicd him to live in the United States. AS noted in 
footnote iand 3 supra, the will of Elian's father is in doubt. 
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against si;andards of uniform applicabiUiy. Adjudication by an administrative agency is distinct 

from mle making, and due process requires differing procedures when administrative agencies 

undertake a quasi-judicial role. The Supreme Comt recognized this in Ĝ ldbCTR v. KgllV. 397 

U.S. 2f 4. 268.90 S.Cl. 1011,1020 (1970), when it stated that due process "rights ate important 

in cases such as those before us, where recipients have challenged proposed leminations as 

resting on incorrect or misleading factual pronises or on misappUcation of rules or poUcies to the 

facts of particular cases." 

Yet in this case the ENS has performed an adjudicative action, made findings of fact, and 

drawn conclusions of law without the benefit of procedures even remotely resanbUng those of a 

court or administtative tribunal. Indeed, at no tune has the INS refened this matter to a 

decision- maker dial could plausibly bc considered neutral or independent. At all times, the INS 

has acl'id as law enforcement agent, prosecutor, and judge in this case, finally determining not to 

consider Elian's petitions 10 remain in the UniiedSiates and his family's petition to speak on 

Elian's behalf 

Ll the adjudicative setting, the due process rights to notice and a meaningfid opportunity 

to be h'î rd require more procedural protections than EUan Gonzalez and Lazaro Gonzalez have 

been alTorded. As the Supreme Court has written repeatedly. 

Although "many controversies have raged about the cryptic and 
abstract words of the Due Process Clause... tiiere can be no doubt 
diat at a minimum tbey require that deprivation of life, liberty, or 
property by adjudication be preceded by notice and opportunity for 
hearing appropriate lo the lusure ofthe case." 

Boddit V. Connecticut. 401 U.S: 371,377-7fi,91 SXt. 780,786 (1971) (quoring Mullanev. 

rt^trRl Hanover RanV ^. Tnj..!l Tn. 339 U-S- 306.313, 70 S.Ct. 652, 656 (1950)). 
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As discussed in section II supra, in the asylum context, the government is, at a minimum, 

require<3 to provide an applicant wiih the opportunity to be heard and die expectation that the 

govermnsnt wiU follow its own procedures. Elian Gonzalez has not been afforded those 

proccdurss. Instead, INS intends to retum EUan to Cuba without a meaningfiil opportumty to be 

heard on all the "questions involving his righl lo be and remain in the Uniied States." Thus EUan 

stands before this Court facing an iniminent deprivation ofthe due process rights he possesses 

withoui: the benefit ofthe hearing before a neutral decision-maker, as well as the other procedural 

protecti ons attendant lo the adjudicative process, to which he is entitied. 

V. Issuance of a Temporary Restraining Order, Writ of Mandamus, or Other 
IForm of Injunctive Relief is Appropriate. 

In order to grant injunctive reUef, EUan Gonzalez must establish thai 1) there is 

substar. tial UkeUhood of success on the merits; 2) tiiere is a substantial threat of irreparable injury 

ifthe injunction is not granted; 3) ihe threatened injury outweighs the threatened harm to the 

respondent; and 4) the granting of the preliminary injunction will not disserve the public mterest. 

Haitian Tlefiipee Ctr.. Inc. v. Baker 949 F.2d 1109 (11* Cir. 1991). Elian meets aU four criteria. 

A.. Elian Gonzalez has Demonstrated a Likelihood of Success on the 
Merits ofhis Claim that Defendants have and are Continuing to 
Violate his Right to Due Process. 

discussed in detail in sections II and III supra, EUan has the constitutional right to 

apply for asylum and to have the government follow its own regulations, policies, and procedures 

goveming his application. The govemment's obligations to provide EUan due process are 

mandaloty, and there can be no dispute that the government has not provided Elian an 

adjudicadon on the merits of Ills application. Although tbe INS attempts to sidestep this issue by 

claiming that Elian does not have the "capacity" lo apply for asylum, the ENS's position is 
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contradicted by its own regulations and operating guidehnes and procedures. Sfi5 sections I and 

in(B) lupra. EUan (3onzalez has therefore demonstrated the likelihood dial he will succeed on 

the merit:; ofhis claim dial his due process rights have been violated." 

Second, Elian Gonzalez will suffer irreparable harm ifthe INS is permitted to retum 

EUan to Cuba widiout first adjudicating his claim for poUtical asylum. Once he is removed to 

Cuba, Elian wiU have no way to seek remedy for the INS's violation ofhis due process rights. 

Elian u ill certainly not be able to pursue a claim (whether for damages or injunctive reUef) to 

redress the INS's violation ofhis due process rights. And even ifhe were able to pursue such a 

claim and ultimately prevail, there is no possibility tiut the Cuban govemment would permit him 

to return to the United Slates for a hearing on his asylum clam. Indeed, once removed to Cuba, 

EUan will not have any due process rights. The loss of something so fundamental as die right to 

^ Although this issue is not before tbe Court, it may be helpful for Uie Coun to understand that Elian also bas a 
substantiAl lilcelihood of success on the tneriis ofhis asylum claim. Tbe evidence presented at the asylum hearing 
will pro\'c that Elian and his family have sufTeied scvae persecution. Sgg S C.F.R. 208.13(b)(lXii). His step&dier 
was recently twice imprisoned iu Cuba, beaten, held iucominunicado, and deprived of food. The Communist Party 
imerrogi.ied his mother and her loyalty was questioned. Conscqucady, she feared being deprived of earning a 
living, uid being able to provide for her son. These actions by (he Cuban govenunent drove Elian's mother and 
stcpfathcT to flee Cuba with Elian, and resulted in Elian witnessing his mother and stepfather's deaths, and (he 
deaths o:'eight othus, at sea. This horrible suffering caused by the Cuban government's actions against Elian's 
family nialccs it inhumane for Elian to be retumed to Cuba, and the severe persecution he and his fainily have 
endured forms a basis for an asylum grant. See Ma net of Chen. 20I&NDec.l6(BlA 1989), 8 CF.R-
208.13(10(1 )(ii), 

Eliui will also be able to demonstiate, through objective evidence and expen teidmony, that his fear of 
returning: to Cuba is on account of a political opinion imputed to him by the Cuban govemmeot, that there is a 
reasonable possibility of suffering harm If returned lo Cuba, and that he is unwilling to avail himself of the 
ptotecticai of Cuba because of such fear. ^££8 C.F.R, 208.13(2). If remmed to Cuba, Elian will be politieally 
ojqsloited, and his freedom will be severely restricted. Fidel Castro has already begun the use ofElian as a human 
propaganda tool, It is undisputed that Elian will be politically indoctrinated to a mueh larger extent then the average 
Cuban c ilLcen. and that he will most certainly be taught that his mother and stepfather were tniton to the revolunon. 

Fiitally, Elian will introduce evidence ftom a child psychiaihti and specialist for children suffering post-
tnumati: distress syndrome that establisbss tliat returning Elian to Cuba will be devastating to him aad cause him 
inepaiablt psychological harm. These arc but some ofthe facts that demotutrate cosnpelling recisons why Blian has 
a substantia] likelihood of prevailing on the merits of his asylum claim itself. 
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have a f;ovcmment play fairly - for the first and. ifthe INS's strategy succeeds, perhaps for the 

last tim'; m his Ufe" - can only be termed irreparable. 

Tlic third and fourth elements require Wancuig tho irreparable harm to EUan wilh any 

harm to tlie United States government and any disservice to die public interest. The government 

cannot A! lege any hamft and cannot show adverse impUcations to the public interest. Rather, 

adjudicating a claim using a regulation that is designed and intended to protect refiigees who flee 

persecution can only serve the public interest. 

V/HEREFORE, Elian Gonzalez respectfully requests that this court issue a preliminary 

injunction, writ of mandamus, and or olher appropriate injunctive reUef precluding the 

Defendants from returning Elian to Cuba and to hold an individuaUzed asylum interview 

detenninition in compliance with 8 C.F.R. § 208.2 et. seq., and thereby enjoining Defendants 

from violating EUan's due process rights. EUan Gonzalez respectfiilly requests an opportunity to 

be heard on his appUcalion for admission and for asylum in order to prevent irreparable harm. 

EUan Gonzalez requests die Court accept and maintain continuing jurisdiction of this action, take 

" As already discussed in footnotes 1,2, and 2], Elian's huraan rights will be constantly viohtted ifhe is 
returned to Cuba. He will be immediately processed, brainwashed, desensitized, deprogrammed, and required to 
malce a public showiikg of rcvolucioiury convictions, zealous allegiance to the revolution end exemplary militancy 
in the rr/olution and com.Tiuiusm in general. Elian w!n have to renounce the memory of hia dead mother and 
stepfather. He will be humiliated and the reprisals wilt be forthcoming ifhe expresses empathy, solidarity or bvc 
for his rr.oiher or stepfather. 

He >xill have not oppomiuity to leave Cuba fior die rest ofhis life because he will have been repatriated as a 
national symbol, He will be constantly monitored, mote than other citizens of Cuba, and be will be indoctrinated 
after he is 'deprogrammed" from his journey to fieedom in the United States. He will be indoctrinated and given m 
"educatioe" permeated by a total disregard fo: human rights and basic freedoms, AU bis civil and poUtical rights 
will be violated. 
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any action deemed fair and Just, and award plaintiff the costs of this action, including fair and 

reasonable attorney's fees as provided in the Equal Access to Justice Act under Tide 28 U.S.C. 

§2412. 

Dated this J J dav of January, 2000. 

Respectfiilly submitted, 

HACKLEY, BERNSTEIN & 
OSBERG-BRAUN, P.L. 

Co-Aitomeys for Elian Gonzalez 
and Lazaro Gonzalez 
2875 N.E. 191" Street, PH IB 
Avenmra, FL 33180 
Telephone: (305) 692-8888 
Facsimile; (305) 692-8838 

By 
LINDA OSBERG-BRAUN 
Florida Bar No. 0827282 
ROGER A, BERNSTEIN 
Florida Bar No. 0968714 

GREENBERG TRAURIG. P.A. 
Co-Attorneys for EUan Gonzalez 
and Lazaro Gonzalez 
1221 BrickeU Avenue 
Miami, Florida 33131 
Telephone: (305) 579-0500 
Facsimile: (305) 579-0717 

JARBARXLAC 
Florida Bar No. 9W990 
JUDD J. GOLDBERG 

Florida Bar No. 0115924 
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U.S. I) epartment of State 

Cuba Countty Report OD Human Rights Practices for 1998 

Released by the Bweau of Democracy, Human Rights, and Labor, February 26,1999. 

CUBA 

Cuba is a totaUtarian state controlled by President Fidel Castro, who is Chief of State. Head of 
Government, First Secretary ofthe Communist Party, and commander in chief of the armed forces. 
President Castro exercises control over all aspects of Cuban life through the Communist Party and its 
affiiiatec. mass organizations, the government bureaucracy, and the state security apparatus. The 
Communist Party is the only legal poUtical entity, and President Castro personally chooses the 
member;jhip of Ihe Politburo, the select group that heads the party. There arc no contested elections 
for the 601.-member National Assembly of People's Power (ANPP), which meets twice a year for a 
few dayi: to rubber stamp decisions and policies already decided by the Govemmeni. The Party 
controls all government positions, including judicial offices. The judicial is completely subordinate 
to the Gtivcmment and to Communist Party. 

The Ministry of Interior is the principal organ of state security and totalitarian control. Officers of the 
Revolutionary Armed Forces (EAR), which are led by President Castro's brother Raul, have been 
aŝ gned to the majoriQ' of key positions in tbe Ministry of Interior in recent years. In addition to the 
routine lâ v enforcement fiincdons of xegulatiog migration and controlUng the Border Guard and the 
regular jioUce forces, the Imerior Ministry's Department of State Security investigates and actively 
suppresses opposilion and dissent. It maintains a pervasive system of vigilance through tindercover 
agents, vnlbrmers, the rapid response brigades, and the Committees for the Defense ofthe Revolution 
(CDR's) "̂ While the Government traditionally used the CDR's to mobUi2e citizens against dissenters, 
impose ideological conformity, and root out "counter-revolutionary" behavior, severe economic 
problemii have reduced the Govemment's abiUty to reward participation in the CDR's and hence the 
willingnsss of citizens to participate in them, thereby lessening the CDR's effectiveness- Other mass 
organizations also inject govenmient and Communist Party control into ciii2ens' daily activities at 
home, work, and school. Members ofthe security forces conunitted serious human rights abuses. 

The Gô  eiTiment continued to control aU significant means of production and remained the 
predomimint employer, despite permitting some carefully controlled foreign investment in joint 
ventures vdth the Government. In most cases, foreign employers are aUowed to contract workers only 
through state agencies, which receive large hard currency payments for the workers' labor but in turn 
pay die workers a srnall fraction of this, usually 5 percent, in local cunency. In May the Government 
continued its retractions of changes that had led to the rise of legal nongovernmental business activity 
when it liurther tightened restrictions on the self-employed sector by reducing the number of 
categories allowed and by exactmg relatively high taxes on self-employed persons. According to the 
Govemcients official press, ffae aumber of self-employed persons dropped by almost one-fourth to 
less than 150,000. The Government admits that the economic growth rate fell to about 1 percent, 
despite forecasts that it would bcsomc 2.5 to 3.5 percent. The economy remained depressed due to 
the inefficiencies ofthe cerniallycontroUed economic system; the coUapse of trade with the former 
Soviet bloc; the loss of billioris of doUars of annual Soviet subsidies; the ongoing deterioration of 
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plant, equipment, and the transportation system; and the continued poor performance of the important 
sugar sectc r. The 1997-98 sugar harvest appears to have been the worst in more than SO years. For the 
eighth stiaight year, the Govemment continued its austerity measures known euphemistically aj the 
"special jieriod in peacetime." Agricultural markets, legalized in 1994, gave consumen wider access 
to meat ami produce, although at prices beyond the reach of most citizens living on peso-only 
incomes or pensions. Given these conditions, the flow of hundreds of millions of doUars in 
remittanc es from the exUe commtmiiy significantly helps those who receive dollan to survive. 
Tourism rt raained a key source of revenue for the Government. The system of "tourist apartheid" 
continuet!, with foreign visitors who pay in hard cunency receiving preference over citizens for food, 
consumer products, and medical services. Citizens remain barred from tourist hotels, beaches, and 
resorts. 

The Government's human rights record remamed poor. It continued systemaUcaUy to violate 
fiindame.ftlal civil and poUtical rights of its citizens. Citizem do not have the right to change their 
govemmait peaoefiiUy. There were several credible reports of death due to excessive use of force by 
the poUci:. Members of the security forces and prison officials continued to beat and otherwise abuse 
det̂ eeii find prisoners. The Govenunent failed to prosecute or sanction adequately members ofthe 
securio' iTorces and prison guards who committed such abuses. Prison conditions remained harsh. The 
auihoritiiis routinely continued to harass, threaten, arbitrarily aiiest, detain, imprison, and defame 
human riglits advocates and members of independent professional associations, including journalists, 
economi sfcj, doctors, and lawyers, often with the goal of coercing them into leaving the country. The 
Government used intemal and external exile against such persons, and poUtical prisoners were 
offered Die: choice of exile or continued imprisonment. The Government denied poUtical dissidents 
and human ri^ts advocates due process and subjected diem to unfair trials. The Government 
infnngei;! on citizens' rights to privacy. The Govemment denied citizcnfi the freedoms of speech, 
press, as;;embly, and association. It Umited die distribution of foreign pubUcations and news to 
seleaed party faithful and maintained strict censorship of news and information to the public. Tbe 
Government restricts some religious activities bur permits others. It aUowed a visit by Pope John Paul 
II, permitted some pubUc processions on feast days, and reinstated Christmas as an official hoUday, 
but has not responded to the Papal appeal that the Church be aUowed to play a greater role in Cuban 
society. In November the Govemment allowed some new priests and reUgious workers to enter the 
country, but the applications of many other priests and reUgious workers remained pending. The 
Government kept tight restrictions on freedom of movement, including foreign travel. The 
Govemnieiit was sharply and publicly antagonistic to all criticism of its human rights practices and 
sough! t(t (Uscourage and thwart foreign contacts with human rights activists. Racial discrimination 
often oa:urs. The Govemment severely restricted worker righta, induding die right to form 
independent unions. The Government employs forced labor, including that by children. 

RESPECT FOR HUMAN RIGHTS 

Section I Respect for the Integrity of che Person, Including Freedom From: 

a. PoUtical. and Other Extrajudicial Killing 

There wtrr; no reports of poUdcaUy motivated killings. However, diere were several credible reports 
of death<: due to tbe excessive use of force by die national poUce; government sanctions against 
peipetraioirs wexe nonexistent or Ught. 

On ̂ ^ch 30, poUce detained Wilfredo Martinez Perez, a member ofa human rights organization, for 
disorderly conduct at a pubUc festival near his home in Havana. Martinez's body was delivered lo a 
funeral ioiaie in Guines the next day where his family and other witnesses claimed that his body 
showed t:onmsions and bruises, which suggested that he died as a result ofa beating while in police 
custody. H.uman rights groups did not attach a poUdcal motive to the death, but as of year's end there 
were no reports of an investigation into the matter. 
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On Mav ''6 police engaged in a foot chase of a suspect entered the home of Yusrt Ochoterrao m 
HJVS^and S S y liot and killed him. At his fijneral 2 days later m central Havana's Plaza of 
Se Revolution, over 1 000 persons participated in a spontaneous demonstration agamst pokce 
^cesses At ŷ ŝ̂ ^̂ ^ ^ r̂e no reports that die diooting had been inveshgated properly. 

Human Rights Watch reported that on June 30 Havana police arrested Reincry ^ J ^ ^ ^ Toledo on a 
clTge of accessory to illegal sacrifice of Uvesiock. On July 9, the aujonties told his femily that he 
ffiSiSdtted S d e by hanging himself widi a sheet. Ho-ever. a &mbr member who viewed die 
body not(5d heavy bniising, raising questions about the poUcc account of Marrera s death. 

In Octobirr 1996, the Inter-American Commission on Human Rights (L\CHR) issued its final report 
on the Govemment's July 13,1994. sinking ofthe "13th of March" tugboat, which failed 41 persons, 
including women and children. Tbe IACHR concluded that the Govemment violated the Amencan 
DeclaratiDii on the Rights and Duties of Man and found the Government legally obUgated to 
indemnify the survivors and the relatives ofthe victims for the damages caused. At year's end, the 
Govemment had not done so. Tie (Government actively sought to uitimidate fwmly mernbers and 
human ri ̂ diis activists to prevent them from commemoraiing the killings (see Secton 2.b.). 

There were no developments in the case of El Salvadoran citizen Raul Emesto Cmz Leon, who was 
arrested in September 1997 and charged with being the "material author" of the killmg of an ItaUan 
tourist that month with a bomb, one of a series of explosions in Havana. Four other suspects 
remained in custody; no trials had been scheduled as of year's end. 

b. Disapjieaiance 

There were no reports of politicaUy motivated disappearances. 

c. TortuTi ;md Odier Cmel, Inhuman, or Degrading Treatment or Punishment 

The ConiitiTution prohibits abusive treatment of detainees and prisoners; however, theic were 
mstanccs m which members ofthe security forces beat and otherwise abused human rights advocates, 
detainees, md prisoners. There have been numerous reports of disproportionate poUce harassment of 
black youtiis (see Secrion 5). 

In April {[iuards reportedly beat Fidel Basulto Garcia, a prisoner at the Combinado del Este prison 
outside Havana, because he refiised to give them a ring ne was wearing. In the same month, inmates 
convicted of common crimes at a prison in Sancti Spiritus beat poUticd prisoner Adiane Jordan 
Contiera;;, reportedly at the instigation of prison officials who had bem unable to force Jordan to 
shout pre government slogans. 

On April 16, a prison guard and one ofthe prison's state security officers beat independent journalist 
Bernardo Arevalo Padron, who was jailed at Ariza prison in Cienfucgos. Although the authorities 
reportedly forced the prison guard to retire, they only transferred die state security officer to similar 
duties at another prison after a brief suspension. 

On June 5, authorities at Combbado de Guantanamo prison severely beat poUtical prisoner Nestor 
Rodrigiiez Lobaina, president of the You'Ji for Democracy mt̂ vement. The authorities then 
aggressively haiasscd Rolando Mazo Perez, an inmate who witoessed the beaong. to intimidate Maze 
and prevcjjt him from providing testimony about the incident. Human rights monitors reported that 
the pressure on Mazo caused him to attempt suicide on June 25. A month later, a large group of 
prison guaj'ds again reportedly beat Rodriguez and anothar prisoner, Francisco Diaz, who tned to 
help Rodriĵ uez. In November the authorities released Rodriguez from prison; in December he 
requestec. an exit permit to attend a ceremony in Paris but tbey ignored his request (see Section 2.d.)-
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Pr,rfritm« attonoted to stage a hunger stnke outside the Foreign Ministry Jve authorities 
S e ^ K t o who was accompanyiî  bim. They forcibly retumed Rodnguez to 
Santiago dt Cuba under guard and wamed hhn not to return to Havana. 

State sec' uity officials on two separate occasions told the elderly, pensioned mother of poUtical 
n^iL« S (:hambei Ramirez to travel 700 mUes from her home in Santiago de Cuba to Hav^ 
became d.ey claimed, her son was being taken to a diplomatic mission to process his departure ftom 
die t^iSlin' Chambcr̂ ^ not brought to Havana; die ploy was a ŝ te secunty rise to bnng pressure 
on c S a b y S B b i s motheimdertakE the expensive and arduous joumey. Chamber, who was 
s S i t o S to 10 y S prison for "enemy propaganda" and "disrespect for governmait authority, 
reeulailv was family visits because ofhis insistence on tjeatment as a political rather than a 
common prisoner. Chamber held numerous hunger strikes of short duration to protest poor prison 
conditions. Human rights activists reported that while in pnson, he coiiimucd to be beaten and 
punished for demanding better treatment. On November 20, the authonties released Chainbcr and 
another political prisoner at the request ofthe Spanish Foreign Mimster. on the condition that both 
men leave the countiy for Spain (see Section l.d.). 

Accordir g to eyewitnesses, on November 27 special brigade riot poUce repeatedly punched and 
kicked a number of pro democracy advocates, mcluding Milagros Cniz, who is blind. Those assaulted 
were par.icipating in a demonstration outside Havana's provincial courthouse m support of 
indepencent joumaUst Mario Vicra. Viera was scheduled to go on tnal that day for allegedly 
dcfamini- n govemment official (sec Section 2.a.). PoUce moved against the dissidents after a group 
of aboui l 00 progovemment rapid response brigade members appeared on die scene and began to 
taunt shô •e, and hit the somewhat smaUer group of Viera supporters (see Secton 2.b.). In Havana 
police cha.'5cd. beat, and detained 10 activists outside a church (see Section 2.C.). 

The Government continued to subject those who disagree with it to "acts of repudiation," At 
Eovemment instigation, members of state-coitiroUed mass organizations, fellow workers, or 
neighbor*! of intended victims are obliged to stage public protests against those who dissent witii the 
Govemnienfs policies, shouting obscenities and oflen causing damage to the homes and property of 
diose taxi'eted- physical attacks on the victims sometimes occur. PoUce and state secunty agents are 
often prestint but take no action to prevent nr end the attacks. Those who refiise to parUcipate m these 
actions face disciplinary action, including loss of employment. 

On Septraiber 18. local CDR, state security, and Communist Party ofBcials staged an act of 
repudiatioji outside the home of Miriam Gaicia Chavez, president ofthe independent teachers 
association in Havana. Some 60 primaiy school students in school uniform were compelled to Une up 
and join adult leaders in chants of "Viva la rcvolucion" and "Viva Fidel," as weU as other_ chants that 
disparagiid prodemocracy activists for half an hour during a rainstorm. On the same day, insulting 
leaflets were thrown in front of the home of Dr. Augustin Madrigal, leader of an independent medical 
association. In the days following these incidents, garbage was piled outside the home of indq)endent 
labor activist Jose Orlando Bridon, which also was painted with graffiti. 

On October 2, Communist Party, local government, and state security personnel staged an act of 
repudiation against the family of independent journalist Manuel Antomo Gonzalez in San German, 
Holguin province. This action followed Gonzalez's detention on October 1 at a local police station on 
charges of disrespect for allegedly insulting Fidel Castro. On October 2, Gonzalez family members, 
reportedly angered by the treatment they received when they inquired at the police station about 
Gonzale:;':- situation, wrote antigovemmenl graffiti on their home. Local party and govemment 
officials then assembled workers from two bcal enterprises, as wcU as primary and secondary 
students from nearby schools, at the Gonaalez house sni led the crowd in chanting insults and 
progovermnent slogans. According to eyewitnesses, men in plainclothes battered in the door and beat 
several of iht persons inside. Tbe police arrested four ofthe victims, while officials ordered tbe 
crowd to paint over the graffiti. Human rights activists characterized the attack as the largest and 
most vicient such incident in over 10 years. 
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T»«-.«n rnnditions couiinued to be harsh, and conditions in detention facUitics also are harsh- The 
S t e n t s S s Sp^^^^^ have rights, such as family visiution, adeq̂ te nutiitioii. pay for 

gh to request parole, and die right to petition the prison director. However. poUce and 
S n ^ R ia£ cfteJdenifd these rights and used beatings, negleĉ  isolation, and demal of medical 
Stenticm de^^ and prisoners, including those con̂ cted of political cnmes or those who 
perSS ill expressing their views. There are separate prison facilities for women and for minors. 

Prison of Fr-ials regularly denied prisoners other rights, such as the right of conespondence, and 
coiiSued ro confiscaie medications and food brought by fiunily inembers for political pnsoners. 
State security of&cials in Havana's Villa Marista facility took medications brought by family 
members for inmates and then refused to give the detainees the medicine, despite repeated assurances 
that they T̂ 'ouid. Prison authorities also routinely denied reUgious workers access to detamces and 
prisoners. 

The rights to adequate nutrition and medical attention while in prison also were violated regularly. In 
1997 the L\CHR described the nutritional and hygienic siwarion in the prisons, together >*ath the 
deficiencies in medical care, as "alannmg." Both the IACHR and the former U.N. Special Rapporteur 
on Cuba, as weU as other human rights monitoring organizations, reported the widespread incidence 
in prisons of tuberculosis, scabies, hepatitis, parasitic infections, and malnutrition. 

Prison guards and state security officials also subjected human rights and prodemocracy activists lo 
threats of physical violence; systematic psychological intimidation; and with detention or 
imprisoncuent in cells -with common and violent criminals, aggressive homosexuals, or state secunty 
agents posing as prisoners. Political prisoners are required to comply with the rules for common 
criminal.': and oflen are punished severely if tiiey refuse. Detainees and prisoners often are subjected 
to repeatid. "vigorous intcnogations designed to coerce diem mto sigmng incriminating statements, to 
force collaboration with authorities, or to intimidate victims, 

The four members ofthe intemal dissident working group (economist Martha Beatriz Roque, 
economi;;t and former mUitary officer Vladimiro Roca, professor Felix Bonne, and lawyer Renee 
Gomez Ii-Iimzano) were allowed access to a priest only after frequent requests and letters to prison, 
civil, and religious authorities. Roca's request for baptism was granted only after direct appeals to 
Cuban Cai dinal Jaime Ortega and the Vatican. The authorities in Manio Negro women's prison _ 
placed Koqnt in a cell witin other prisoners convicted of violent crimes. These inmates, in collusion 
with the authorities, repeatedly threatened Roque with violence and sought to provoke her. .After 
nearly a year of requesting medical attention. Roque was transferred temporarily in July to the Carlos 
Finlay hospital for examination and treatment, but was placed in a room with a suicide-prone, 
mentaUy disturbed, convicted prisoner. Prison authorities also encouraged other prisoners to threaten 
Roque with violence. 

On May 2̂ , poUtical prisoner Jorge Luis Garcia Perez, also known as "Antunez," reportedly began a 
23-day hunger strike at the Guantanamo provincial prison lo press bis demands for medical attention 
and access to reUgious counsel as weU as a transfer to a prison closer to his family in VUla Clara, 
over 300 miles away. Garcia Perez ended the strike after prison officials agreed to allow a jpest to 
visit him. ill October the authorities transferred Garcia Perez to die Nieves Morejon prison in Sancti 
Spiritus ]3roviiKe. While this prison is closer to his family, the authorities at the new prison continued 
to harass bim severely and also beat him. In 1995 Garcia Perez had founded the Pedro Luis Boiiel 
poUtical prisoner organization, named for a poUtical prisoner who died as a result ofa hxmger strike 
in 1972. 

In Cienftiegos prison, the authorities repeatedly refrised to allow priests access to poUtical prisoners, 
such as Iienito Fojaco, even diough the priests occasionally were aUowed to enter the prison. 

The Govcinment does not permit independent monitoring of prison conditions by international or 
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nat̂ nr̂  Ihuman rifhtt moTiitoring groups. The Govemment has refused prison visits by die 
S S S t i o ^ o S s l T o f the Red Cross since 1989 and continued to re.fuse requests to renew 
Sc?^s NonShelcss, human rights activist, continued to seek mfomiation on conditions mside 

S e X rSts to themselves and to their prison sources, "nierc were reports of a confidential 
ITsh t prifoS by a dSegauon from the Latin Ainerican Parliament in September. One detamee 
reported b.;Ŝ ^ moved frEm ceU to cell during the visit, apparently m order to keep the detainee from 
speaking ̂ t̂b the visitors. 

d- Arbitrary Anest, Detention, or Exile 

Arbitrary' iirrest and detention cominued to be problems. The Law of Penal Procedures requires police 
to file fo mial charges and either release a detainee or bring the case before a prosecutor withm 96 
hours of aiTCSt. It also requires The authorities to provide suspects with access to a lawyer witiun 7 
days of snest. However, the Constitution states that aU legally recognized civil liberties can be demed 
to anyone who actively opposes the "decision of the Cuban people to build socialism. The 
authoriti-is invoke this sweeping authority to deny due process to those detained on purported stale 
security gioimds. 

The audioirities routinely engage in arbitrary arrest and detention ofhuman rights advocates, 
subjecting them to inten-ogations, direats, and degrading treatment and conditions for hours or days at 
a time. 

In June <i£itc securiiy agenis detained human rights artivisit Juan Francisco Femandez Gomez and 
held him for 57 days (see Section l.f). On October 1, poUce detained independent journalist Manuel 
Antonio Gt)nzales on charges of disrespect for allegedly insulting Fidel Castro. His farndy was 
subjecieii to a violent act of repudiation (see Section I.e.). 

The Govfflnment also arbitrarily arrested and detained independent journalists (see Section 2.a.) and 
demonstrators. In April the autiiorities temporarilv detained die presideni of an independeiit fanners' 
association (see Section 2.b-). The Government also placed under preventive detennon activists who 
attempted to celebrate reUgious events (see Section 2.c.). 

The four members ofthe intemal dissident working group remained detained widiout ttial since July 
1997, when they were arrested for expressing peaceftdly their disagreement with the Government. In 
Septembe)- prosecutors issued their provisional conclusions in the State's 14-month investigation of 
the four dissidents, and recommended that they be charged with "other acts against the security of die 
Stale in relation to tbe crime of sedition." They recommended sentences of 6 years for Roca and 5 
years for Roque, Gomez Manzano, and Bonne. In 1997 the group had sought support from the 
iniemauonal communis for its concept of peaceful dissent from the Govemment's policies- It 
publicly distributed a paper, "The Homeland Belongs to All," which presented a moderate response 
lo die pliitform released by the Commumst Party for its Fifth Party Congress, The working group also 
made a j'ublic appeal to citizens to abstain from participating in national elections. It is legal for 
Cubans io refrain from voting. 

The Penjd Code includes the concept of "dangerousness," defined as the "special proclivity of a 
person to commit czimes, demonstrated by his conduct in manifest contradiction of socialist norms." 
Ifthe police decide that a person exhibits signs of dangerousness, they may bring the offender before 
a court or subject him to "then^" or "political reeducation." Govemment authorities regularly 
threaten pj osecution under ̂ s article. Both the United Nations Human Rights Commission 
(UNHR(;) and the lACHRhave criticized this concept for its subjectivity;, die sunimary tiature ofthe 
judicial ĵ roceedings.employed, the lack of legal safeguards, and the political considerations behind 
its application. Acconiizig io*elACHR, "the special inclination to commit crimes referred to m the 
Cuban Criminal Code amounts to a subjective criterion used by the Government lo justify violations 
ofthe ri|;hts to indivithial freedom and due process of persons whose sole crime has been an 
inclination to hold a vjevr different from the official view." In December a Havana municipal court 
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lawyer. ITje authorities xegularfy deny defendants access to their lawyers until the day of the trial. 
Several dijisidents v/ho have served prison terms reported that they were tried and sentenced without 
counsel find were not allowed to speak on their own behalf Amnesty Intemational has concluded that 
"trials m all cases fall fu short of intemational standards for a fair trial." 

The law provides the accused with die right to an attorney, but the control that die Government exerts 
over the l ivelihood of members of the stale-controlled lawyers collectives-espccially when they 
defend pjisons accused of siaie security crimes-compromises their abiUty to represent cUents. 
Attorneys have rtported reluctance to defend those cliarged in political cases due to fear of 
jeopardi:dnB "dieii own careers. 

Human lifiits monitonng groups inside the country estimate that the number of poUtical prisoners in 
Havana ;;tands at 350 to 400 persons. The audiorities have imprisoned such persons on charges such 
as disseminating enemy propaganda, illicit association, contempt for the authorities (usually for 
criticizing Fidel Castro"), clandestine printing, or the broad charge of rebelUon, often brought against 
advocates of peacefiil democradc change. Other estimates by human rights activists inside and 
outside tb: country put the number as high as 1,600 persons. Among those convicted on poUtical 
charges independent journalist and prodemocracy activist Reinaldo Alfaro Garcia on August 28 
for "dissemination of false news;" Democratic SoUdarity Party (PSD) vice delegate CeciUo 
Monteag uio Sanchez on February 13 for enemy propaganda; independent joumaUst Juaii Carlos 
Redo Martinez, also on February 13, for failing to denounce Monieagudo to the authorities; and JuUo 
Cesar Coi-̂ cau Rizo, member of the (jcraldo Gonzalez Ex-Polidcal Prisoners Club, for disrespect (see 
Section 2.A.). Also, in March a Cienfiiegos court convicted five members ofthe Pro Human Rights 
Party of Cuba-Israel Garcia Hidalgo, Benito Fojaca Iser, Angel Nicolas Gonzalo, Jose Ramon Lopez 
Filgueî ^̂  and Reynaldo Sardinas Delgado-of "olher acts against state security." Garcia and Fojaca 
each were sentenced to iwD years in prison, FUgueira to 1 year, and Gonzalo and Sardinas to 1 year in 
a labor camp. In Decmibcr dissident Lazaro Constantin was sentenced for dangerousness and public 
disorder (see Section l.d.). 

In 1997, die Government tried and sentenced a group of human rights activists who had held a 
prolongEid fast to protest the jaiUng of Daula Caipio Matas. The court banded out sentences ranging 
from 18 rE-onths in prison to 1 year of house anest. Daula Carpio, Ileana Penalvcr, and Lilian 
Meneses vi/ere serving terms in Guamajal women's prison and reported continued health problems 
associated with their prolonged fast and also constant harassment from inmates acting on behalf of 
the prison authorities. Ivan Lemas was held at tbe Pre prison in Santa Clara where he also reported 
being harzssed by inmates. Prison authorities reportedly moved him from the hospital ward where he 
was beiv.g treated for inflammation of internal organs before his medical condition had been fully 
treated. Jose Antonio Alvacada was in Guajamai men's prison, where he claimed that he had been 
subjected co blackmail attempts and attempts to suggest that he is a homosexual. Jose Manuel Yeia 
was belc sit the Pendieate fdson in Santa Clara and also claimed harassment for his dissident views 
by prison inmates and officials. Rosana Carpio was sentenced to 18 months in jail but placed under 
house arrest because she was pregnant. 

The nuniber of poUtical prisoners fell in 1998, particularly after the release of 99 of these prisoners 
beginning in February as part of the Government's response to an appeal by Pojpe John Paul H for 
clemency. The Govemmeia, in a rare public statement foUowing the Pope's visit, implicidy admitted 
that Cuba held polincal prisoneis, saying that there were 70 counterrevolutionary pnsoners that it 
would nt;\er release. The Govemment also would not release some 19 prisoners unless they went into 
exile; 17 were accepted by Canada (see Section l.d.). On November 20, the Goyqpimcnt released 
Jesus Cha)iLber Ramirez, wbo was serving a 10-year sentence for enemy propaganda and disrespect 
against s.urbority, and Dr. Dessy Mendoza, who received an 8-year sentence in 1997 for enemy 
propagaaad̂ , after an appeal on their behalf by the Spanish Govemment. The authorities effectively 
conditioiit d the release of Chamber and Mendoza on their departure from the country, and by year's 
end both had left for Spain. 

f Arbiir.ir/ Interfereoce Widi Privacy, Family, Home, or Correspondence 
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Althougl:. the Constimtion provides for the inviolability ofa citizen's home and correspondence, 
official s'orveinance of private and family affairs by govcmment-controUed mass organizations, such 
as die Cr)R's, remains one ofthe most pervasive and repressive features of Cuban Ufe. The State has 
assumed tlie right to interfere in the lives of citizens, even those who do not actively oppose the 
GovemJiicnt and its practices. The mass organizations' ostensible purpose is to "improve the 
citizenry.'' but in fact their goal is to discover and discourage nonconformity. Citizen participatioii in 
these mass organizations h^ declined; the economic crisis has both reduced the Governments ability 
to provide material incentives for their participation and forced many penons to engage in black 
market artiAdties, which the mass organizations are supposed to report to the authorities. 

The authorities utilize a wide range of social controls. The Interior Ministry employs an mtricate 
system of informants and block committees (the CDR's) to monitor and control public opinion. While 
less capable than in the past, CDR's continue to report on suspicious activity, including conspicuous 
consumption; unauthorized meetings, including those with foreigners; and defiant attitudes toward 
the Govenunent and die revolution. 

The Department of State Security often reads intemational conespondence and monitors overseas 
telephone calls and conversations with foreigners. The Government controls aU access to the Internet, 
and all e'.',e3tronic mail messages are subject to censorship. Citizens do not have the right to receive 
pubUcations from abroad, although newsstands in foreigners-only hotels and outside certain hard 
currency stores seU foreign newspapers and magazines. The Govemment continued to jam the U.S.-
operaied E-adio Marti and Television Marti. Radio Marti broadcasts generally overcame the jamming 
attempts on shortwave bands, but its medium wave transmissions are blocked completely in Havana. 
ITie Govcrtimeni generally succeeded in jamming Television Marti transmissions. Security agents 
subjecteti dissidents, foreign diplomats, and joumaUsts to harassment and surveiUance, including 
electronic surveiUance, 

On June 10, state security agents detained veteran human rights activist Juan Francisco Femandez 
Gomez tX his home in Villa Clara and held him widiout charges for 57 days at the state security 
facility c-f Villa Marista in Havana after he received an overseas telephone call, They also questioned 
the 63-yi;Er-old activist about persons with whom he met during an earlier trip to the United States-
At year'i t-cd, Femandez was under house arrest pending fiirther investigations. 

The authorities regularly search people and their homes, without probable cause, to intimidate and 
harass tbem. State security agents searched the homes of hundreds ofhuman rights advocates end 
independent joumaUsts, seizing typewriters, personal and organizational documents, books, and 
foreign newspapers. The authorities harass and target acts of repudiation at both dissidents and their 
family nieml^s. At times those taking part b such acts of repiidiation invade and damage homes, as 
well as physically attack occupants (see Section I.e.). Friends and relatives of independent journalists 
also are subjected to harassment (see Sections I.e. and 2.a.). 

The aud:̂ orities regularly detained human rights advocates after they visited foreign diplomatic 
missionii, confiscated their written reports ofhuman rights abuses, and seized copies of foreign 
nev̂ pap errs and other informational material, including copies of the Universal Declaration of 
Human Rights (UDHR). In September antiabortion activist Dr. Ellas Biscet was harassed during a 
Mass in Havana and briefly detained by slate security personnel, who confiscated copies of the 
UDHR lie had been carrying. Also in September, independent journalist Efren Martinez was evicted 
from his rented rooms (see Section 2.a.). 

There w<£ie numerous credible reports of forced evictions of squatters and residents who lacked 
official i)eimission to reside in Havana (see Section 5). 

Section 2 Respect for Civil Liberties, Including: 
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a. Freedom of Speech and Press 

The Govenunent does not allow criticism ofthe revolution or its leaders. Laws against 
antieoverninent propaganda, graffiti, and disrespect of officials cany penalties of from 3 months to 1 
S S r i f T r ^ ^ C t̂ro or members of the National Assembly or Council of State are the 
obiects of criticism, the sentence can be extended to 3 years. Charges of dissenunatong enemy 
propagmiL (which includes merely expressing opinions at odds with those of the Government) can 
brine senteoces of up to 14 years. Local CDR's inhibit freedom of speech by moiutonng and 
reportiS S t or criticism. PoUce and state security officials regularly harassed, frireatened, and 
odierwise: caused human rights advocates in public and private as a means of momidation and 
control. 

On Febrtjajv 13 a Santa Clara court sentenced CeciUo Monieagudo Sanchez, a PSD vice delegate, to 
4 years' Lnprisonment for dissemination of enemy propaganda. Monieagudo was prosecuted for 
wnunfi a document calling on citizens to abstain from voting. The court also senienced Juan Carlos 
RedoMcirinez, an independent journalist wilh the Cuba Press Agency who had been asked to type 
the docuiaem. to 1 year in a labor camp for failing to denouiice Monieagudo. Recio unsuccessfrilly 
aopealed live sentence. On April 24, a Santiago court found Julio Cesar Coizeau Rizo, a member of 
the Gcraldo Gonzalez ex-Political Prisoners Club, guilty of disrespect for autiionty for postmg 
antigovemtneni flyers and sentenced him to 3 years' imprisonment. 

The Coa-itimtion states that print and electronic media arc state property and "cannot become in any 
case priv.ate property." The Communist Party controls all media-except a few small church-nm 
publicatirDns that nevertheless are watched closely and denied access to mass pnntmg eqmpmeni-as a 
means to indoctrinate the public. All media must operate under party guidehnes and reflect 
eovemm 'iit views. The Govemment attempts to shape media coverage to such a degree that it not 
only exeitcd increased pressure on domestic journalists, but also soughi to pressure groups nommally 
outside tlie official reaUn of conttol, such as visiting intemational correspondents. 

The Iniei-Amcrican Press Association (lAPA) reported tbat the Government denied visas to about 80 
foreign nê jvsmen before the Pope's visit on the grounds that diey earlier had been critical ofthe 
Govemnisnt in their news coverage. A foreign freelance journalist who met with two mdepcndcnt 
journalists in their home in Santiago de Cuba was wamed against contact with his hosts, who state 
security :is ents claimed were "terrorists" and "murderers." Security officials then visited his hosts, 
Mima Rjveron and Manuel del Rio, told them that the reporter v/as an intelligence agent, and warned 
them diat they could be put in jail for 20 years for talking to bim. Foreign JoumaUsts claimed that 
siuveiUaiic-.e by die Government has become more intense and overt outside of Havana. 

On December 10 in a Havana park, members of a group of Communist Party supporters grabbed die 
camera of a foreign joumaUst and destroyed il. The joumaUst was among foreign camera crews that 
had arriveii at the park and tried to inteiview an unidentified dissident wbo was t̂ ing to 
commemorate the Fiftieth Anniversary of die Universal Declaration of Human Rights. The dissident 
then v«5 assaulted and dragged away by the party supporters (sec Section 2.b.)- State security officers 
moved in io stop the party supporters from attacking die joumaUst fiirther. The crowd then 
surrounded the other phoiojoumalisis and insisted on being filmed chanting slogans in support of 
President Castro and against the foreign media presence. 

Tbe Government continued to j am die U .S.-operaied Radio MarU and Television Marti (see Section 
l.f.). 

On November 13, tbe Associated Press announced thai the Government had authorized U to open a 
bureau ill lHavana, 

The tem]3craiy suspensions of official media representatives highlighted the difficult ideological 
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tiEhtroDe dial govennnent reporters and editors must waUc, According to the L\PA, newscaster 
S e i Mayedo and his crew on the show "Contacto" were sanchoned m February for "actons 
contratv revolutionflry principles." Local independent journalists reported that m June, television 
ioumalisi. GuiUermo Morales of Havana City Television reportedly was given a 15-day suspension 
and forced to recant pubUcly before his fellow workers on-air cnticisms dial he made of Preiident 
Castio. 

The Govoromcnt continued to subject independent journalists to intemal travel bans, arbitrary and 
Dcriodic roveimghi or longer) detentions, acts of repudiation (see Section I.e.), haiassment of fiiends 
and relatives seizures of written manuals, computers, office and photographic equipment, and 
leoeated thrfiatt of prolonged imprisonment Several independent joumaUsts were expelled from the 
coimtry or barassedduring the first half of ihe year, while there nevertheless was general talk of a lull 
in harisment after the Pope's visit in Januaiy. This came to an abmpt end with the sentcncmg of 
Reinaldo Alfaro Garcia in August, and ihe detentions of many independent journalists, along with 
dissidents, that followed (see Section 1 .d.). The independent journalists appeared to be a particular 
focus of Government repression. 

On Augiisi. 28, the State senienced independent journalist and prodemocracy activist Reiwjdo Alfaro 
Garcia tc :> years in prison for "dissemination of false news against intemationfll peace." Jhe ^ 
Government alleged that Alfaro had misreported stories regarding the suspicious death of a soldier m 
1994 and separate incident involving the beating of a woman by authorities. Widi the exception of 
Alfaro's :.nunediate family, neidier international journalists, foreign diplomats, nor members of me 
public Wire allowed into the courtroom, which the Government bad packed with ita own personnel. 
Alfaro h;id been held for 16 months pior to the 5-hour trial. At die end of die trial, Alfaro's family 
members: Nvere asked to leave the courtroom and were told that they could wait to see him leave for 
prison at a side door to ̂  courthouse. State security personnel then spirited Alfaro out another door 
and deUbef ately drove him in a car behind where his fanuly was standing. On discovering the 
Government's effort to deceive the Alfaro family, some 40 prodemocracy a.ctivists chased after the 
vehicle anil staged an impromptu pubUc demonstration to protest die situation. The Government later 
attemptei to blame the disturbance on agitation by a foreign diplomat, despite tbe presence of otiier 
diplomais and joumaUsts who witnessed the incident. 

Jounialiiti. Maria de los Angeles Gonzalez and Luis Lopez Prendes were detained in September, 
ostensibly to prevent them from starting a demonstration al the procession of the Virgin of Charity on 
Septembei- 8 in Havana. The authorities detained Juan Antonio Sanchez in Havana in connection with 
the same evani and took him to Pinar del Rio province where they held him for 6 days. Raul Rivero's 
telephone service was cut after he was named Cuban vice-president ofthe lAP A Committee on 
Freedom cf die Press, State security officials direatened Lopez Prendes with detention because of an 
article he ivrote on corruption of the local government in the Havana municipality of Guanabo; Lopez 
Prendes' photographer was beaten in his own from yard, reportedly by a state security member, and 
his camer£i was taken. 

Independent joumaUst Mario Viera was scheduled to go on trial on November 27 for allegedly 
defaming .lose Dionisio Peraza Chapeau, head ofthe Ministry of Foreign Affairs Legal Department, 
in a commentary Viera wrote that appeared on the Internet in June. The court was asked to sentence 
Viera to 1 year m prison for defamation and an additional 6 months for refiising to retract his article. 
Howevei", following a disturbance outside the court building in which progovemment rapid response 
brigade miimbers assaulted a group of prodemocracy activists who had gathered to show support for 
Vicra (see Sections l.b. and 2.b.),.lhe mal was postponed until further notiqe. 

Fainily mtmbers bave been tbe object of harassment by state security agents when pressure on 
independent joumaUsts has not been successfiil in malong them abandon their work or leave the 
country. Ivlanzanillo journalist Mirta Leyva accepted refiigee status from Spain and departed with her 
family iii September, after her husband was jailed and lost bis job. This occurred after stones and 
animal blood had been thrown at their house for months at night, which began to have a serious, 
noticeable effect on die health and well-being of her two small children. JoumaUst Isaura Ortega has 
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been fighting battles in court against her fonner husband for custody of her 5-year-old son; her ex-
husband charged that her annrevolutionary articles proved dial she is insane. 

In Octoba- The family of independent journalist Manuel Anionio Gonzalez was the target of an acl of 
repudiation staged by local authorities in San German, Holguin provmce (see Section I.e.). 

In September independent journalist Efren Martinez Pulgaron was evicted from his rented ro<̂ s 
after his landlord was approached by state security members- Several subsequent attempts to find a 
rental heme for himself and his elderly mother were unsuccessful, again, after security service 
personnel visited the would-be landlords. 

Amnestj' Intemational, Human Rights Watch, lAP A, Reporters without Borders, and die Committee 
to Protect JoumaUsts repeatedly caUed international attention to the Government's continued practice 
of detaining independent journalists and others simply for exercising their right to free speech. 

The Gô  ê lment rigorously monitored other forms of expression and often arrested persons for the 
crimes of disseminating enemy propaganda and false news. In the Govemmerifs view, cnciny 
propagajida includes materials such as die Universal Deciarauon of Human Rights, intemational 
reports C'f human rights violations, and mainstream foreign newspapers and magazines. 

The Go>'Cinment prohibits all diplomatic missions in Havana from printing or distributing 
publicar-ons, particularly newspapers and newspaper clippings, unless those pubUcations deal 
exclusively with conditions inthe mission's home countty and receive prior government approval. 
Many missions do not accept the validity of this requirement, but the Government's threats to expel 
embassy officers who provide pubUshed materials to Cubans have had a chiUing effect on many 
missioru:. 

In 1996, t'le Govemment passed the "Cuban Dignity and Sovereignty Law," which proscribes 
citizens from providing any information to any representatives ofthe U.S. (̂ vemment, or seeking 
any irifocroation from them, that might be used direcdy or indirectly in the application of U.S. 
legislation. This includes accepting or distributing any publications, documents, or other material, 
from anv origin, which the authorities might interpret as facilitating implementation of such 
legislatiori. Although no one has been charged with violating diis law, it has raised concem among 
many ini«T3endeni journalists. 

Distribution of information continues lo be tightly controlled. During the Pope's visit, the Church's 
ability iii •distribute even approved in formation pamphlets was constricted by its lack of access to 
printing presses. Access lo die Intemet largely is Umited to certain govemment offices and foreigners. 
A fi;w citizens can maintain accounts to some limited electronic message services, strictiy controUed 
by die Inii:rior Ministty. 

The Government circumscribes artistic, Uteraiy, and academic freedoms, and repeatedly has 
emphasi»id the importance of reinforcing revolutionary ideology and discipline over any freedom of 
expression. The educational system leaches that the State's interests have precedence over all other 
commitinents. Academics and otho government officials are prohibited from ineeting with some 
diplomats m Havana without prior approval from the Ministry of Foreign Affairs. The Ministry of 
Education requires teachers to evaluate smdenis' ideological character and that of tbe students' 
parents, aid note it in records thai students cany throu^oui dicir schooling. These reports directly 
affect the students' future educational and career prospects. As*a matter of poUcy. the Government 
demands iJiat teaching materials for courses such as madiematics or literature have an ideological 
content. 

Goveminiint efforts to undermine dissidents included denying them advanced education and 
professional opportunities. Officials at tbe University of Havana expelled prodemocracy activist 
Leonardo Ramon Calvo in June for "holding poUtical ideas different from those ofthe State," Calvo 
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was expelled in accordance with die 1984 Disciplinary Regulations for Students in Higher Education, 
which allow for a student to be expelled for "very serious violations, including 'maintaining an 
attitude Difinifestly contrary lo our revolutionary process.'" The same measure was used to expel 
another siudent for not voting in national elections (see Section 3.). President Castro has stated 
publicly that the universities are available only for diose who share his revolutionary beUefs. 

b. Freedom of Peaceful Assembly and Association 

Although lhe Constitution grants limited rights of assembly and association, these rights are subject 
lo die reciuuement that they may nol be "exercised against the existence and objectives ofthe socialist 
State." Th«: law punishes any unaudiorized assembly of more than three persons, mcluding those for 
private religious services in a private home, by up to 3 months in prison and a fme. The authorities 
selectively enforce this prohibition and often use it as a legal pretext to harass and imprison human 
rights adv(}cates. 

The GovoTment selectively continued to authorize the Catholic Church to hold outdoor processions 
at specific locations on important feast days during the year. It also authorized Other denominations to 
hold a few pubUc events, The Seventh Day Advemists held a mass baptism in February and the 
Eastem Uuprist Convention was permitted to rent a government-owned theater for an annual meeting 
(see Scclion 2.c.). However, requests For other processions and events were routinely and arbitrarily 
denied. The Government permitted a procession m connection with masses in celebration ofthe feast 
day on Se])tembeT 8 of Our Lady of Charity in Havana for the first ume in more dian 3 decades. 

On Febriisiy 8, officials detained 10 members of die Maiuana Civic League outside a church 
foUpwring N'fass when they attempted to walk to the Havana waterfront to commemorate the victims 
ofthe February 24,1996 shootdown of 2 civilian aircraft over international airspace by the Cuban air 
force. Tlie 10 were harassed, threatened, and subsequentiy released. On November 27, approximately 
100 prog;ovcmment rapid response brigade members provoked and then assaulted a slighdy smaller 
group of prodemocracy activists who had assembled peacefully outside Havana's provincial tribunal 
building to show support for independent journalist Mario Viera (see Section 2.a.). The 
progoveirnment group began taunting and shoving Vicra supporters as well aa some foreign 
joumaUsts who were present to cover Viera's scheduled trial. As the confrontation escalated, riot 
police moved against the Viera supporters, in some cases beating and kicking them (see Section 1 .c). 
Dissidents reported that at least seven persons were anested. 

The authorities have never approved a public meeting by a human rights group. The Government 
briefly deiained about a dozen prodemocracy activists in different parts ofthe country m order to 
prevent ĵ ublic events that marked the anniversary of the Universal Declaration of Human Rights-
Human i-ii;hts monitors reported that in December, state security officers went to the homes of at least 
10 dissidenis known to bave participated in previous public demonstrations and warned them against 
taking p:irt in any public events on December 10 to mark the 50th anniversary of tbe UDHR. In 
Havana officials threatened dissidenis planning a related event at the home of a prodemocracy activist 
widi preventive arrest. State security officers took activist MUagros Cruz to a Havana mental hospital 
for obsa-vation on December 4, after she made known her intention to participate in a reading ofthe 
UDHR zil a Havana park (see Section 1 .c). The hospital released her on December 14. Stale security 
agents detained antiabortion activist Dr. EUas Biscet several times in early December and wamed him 
to cancel ii plarmed public reading of the UDKl on December 10 at a park in his neighborhood. A 
group of several hundred Communist Party members assembled at the same park on December 10, 
ostensibly in support of the Congress of the Young Communist Union. Eyevdtnesses reported that a 
person in the crowd, who was said to be holding copies of tbe UDHR, began shouting human rights 
slogans ;irid waa attacked by the Party supporters, who knocked him down and dragged him to a 
neighboiing street. According lo the wimesses, the progovemment demonstrators also assaulted 
foreign joijinalists who tried to follow the group (see Section 2.a.). 

In April State Security officials temporarily detained the president of an independent farmers' 
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association in Santiago and prevented about 30 members of the association from traveling to the site 
of a planned meeting. 

The Government denies citizens the freedom of association. The Penal Code specifically outlaws 
"illegal or unrecognized groups." The Ministry of Justice, in consultation with the Interior Ministry, 
decides whether to give organizations legal recognitioa The authorities have never approved the 
existence of a human rights group. 

Along v/iidi recognized churî hes, tbe Roman Catholic humanitarian orgamzation Caritas, Masons, 
small himian rights groups, and a number of nascent fraternal or professional organizations are die 
only associations outside the control or influence of the State, tbe Communist Pany, and their mass 
organiziitions. With the exception of the Masons, who have been established in the country for more 
ĥnn a oiiirury, the authorities continue to ignore these groups' appUcations for legal recognition, 

thereby subjecting members to potential charges of illegal association. AU other legally recognized 
"nongo-i'emmental" groups are at least nominally affiliated with, or controUed by, the Govemment 

c. Freedom of Religion 

In recent years, the Govenunent has eased the harsher aspects of ils repression of reUgious freedom. 
Ill 1991 il allowed reUgious adherents to join the Communist Party. In 1992 it amended the 
Constituti on to prohibit reUgious discrimination and removed references to "scientific materialism," 
i.e., athf:i:an. as the basis for the Cuban State. Nevertheless, the State prohibits members of the armed 
Iforces from allowing anyone in their household to observe religious practices, except elderly relatives 
if their religious beliefs do not influence olher family members and are not "damaging to the 
revolution." 

On January 21-25. Pope John Paul 11 made a historic ttip to Cuba. The Pope celebrated pubUc Masses 
in front of hundreds of thousands of persons in Havana, ViUa Clara, Camaguey, and Santiago de 
Cuba, which were televised nationally. Persons attending the Mass in Havana chanted "freedom," and 
the Pop,2 :made an appeal for the "worid to open up to Cuba" and for "Cuba to open up to the world." 
In his 11 discourses while in the country, the Pope emphasized the need to allow fundamental 
freedoTTis. to respect human rigbis, and to foster the developmeni of independent civil society. 

On May ?0, the country's CathoUc bishops publicly appealed to the Government lo recognize the 
Church's role in civil society and the family, as well as in the temporal areas of work, the economy, 
the arts, sports, and the scientific and techmcal worlds. The Government continued to lirrut strictly 
the Church's access to the media and refused to aUow the Church to have a legal independent printing 
capabiUiy . It malntamed its prohibition against the estabUshment of religiously affiliated schools. 
However, in September local government authorities allowed the CadioUc Church to hold an outdoor 
procession to mark the feasi day of CXir Lady of Charity in Havana for the first time since 1961. Stale 
security personnel openly and heavily harassed diplomats during this ceremony. The Cardinal also 
was aUc<̂ >'ed a 10-minuie address on die nauonal classical music station. 

On Dec'irnber 1, the Government announced in a poUtburo declaration that henceforth citizens would 
be allov/ed to celebrate Christmas as an official holiday. (The holiday had been cancelled, ostensibly 
to spur ihft sugar harvest, in 1969. and restored for 1997 as part of the preparations for the Pope's 
visit.) The authorities again permitted the Cardinal to speak briefly on national media to 
commemorate Christmas. However, despite the Govemment's decision to allow citizens to celebrate 
Christma:! as a national hoUday, it also maintained a December 1995 decree prohibiting nativity 
scenes in public buildings. 

The Govemmeni allowed some foreign priests and nuns to enter the country, but applications of 
many oibs priests and religious workers remained pending al year's end. Tne Government also 
pressure d two foreign Catholic priests to leave the country. In one case, American priest Patrick 
Sullivan left Cuba after Conununist Party officials objected to his displaying the Universal 
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Declaration of Human Rights inside his church, aUowing parishioners to elect the church board 
member:;, and maintaining contacts with foreign diplomats. Father SulUvan publicly stated that he did 
not leave ofhis own volition. In August the authonties at Havana's intemational airport briefly 
questioned two Italian members ofa CathoUc reUgious order who had traveled to Cuba to participate 
in a religious event and wamed them not to return to the country. 

The Gov errunent continued to enforce a resolution that prevented any Cuban or joint enterprise 
(except those with specific authorization) from sellmg computers, facsimile madiines, photocopiers, 
or other etiuipment to any church at oUier than the official+-and exorbitant-̂ rctaU prices. 

Students who profess a beUef in religion continue to be stigmatized by other students and teachers 
and have been disciplined formally for bringing Bibles or other religious materials to school. 

The Go\ emment requires churches and other religious groups to register with the provincial Registry 
of Associations to obtain official leco^tion. The Government prohibits, with occasional exceptions, 
the constriction of new churches, forcing many growing congregations to violate the law and meet in 
privaie homes. Government harassmeni of private houses of worship continued, with evangelical 
denomirauons reporting evictions from houses used for these puiposes. Officials of the Cuban 
Council of Churdies (CCC) reported that in 1997 die local government audiorities had demolished 
two homes used as churches in the eastern provinces. In one case, provincial govemment authorities 
provided a replacement edifice. 

In September independent journalists reported that the Evenecer church in a home in Caibaricn, Villa 
Clara province, was confiscated by local officials of die Communist Party's office of reUgious affairs 
and the Ministry of Interior. The authorities also have threatened to demolish homes used as churches 
in Havana province and have evicted congregations from other infonnal chapels. 

On October 22, the Government expeUed a congregation affiUated with die Western Baptist 
Convention from a home used as a church in Encrucijada, ViUa Clara province. The authorities 
confiscated the house and turned it over to the local branch ofthe Union of Young Communists. 
Church Iciiders reported dial this was die first such action taken against Baptists since the 1960's. 

The Go\'eTiiment relaxed restrictions on some reUgious denominations. In February the president of 
the world association of Seventh Day Adventisis was permitted to visit the countiy, where he 
celebrated an open air mass baptism in Matanzas province, presided over the reopening of a church in 
Havana, and met with government officials. Jehovah's Witiiesses, once considered "active reUgious 
enemies oFthe revolution," were allowed quietly lo proselytize door-lo-door, and they generally were 
not subjected to overt government harassmeni. 

CCC officials reported in June that the Council had received the Govermnent's pennission to 
broadcas,i a monthly 15-nunuie program on a national classical music radio station, with the 
understanding lhat the program would not include material of a political charectei. The head of the 
CCC is :i member of tae govemment-controUed ANPP. 

Sute securiiy officials visited some priests and pastors, prior to significant religious events, 
ostensibly to wam them about dissidents, in an effort to sow discord and mistrust between the 
churches; find peaceful prodemocracy activists. State security officers also regularly harassed human 
lights advocates who sought lo attend reUgious services commemorating specie! feast days or before 
significani. nauonal days, including inside churches and during religious ceremonies. 

State security agents in Santiago de Cuba, Havana, and Pinar del Rio visited the homes of activists 
lhe mght before and die moming of July 13-the fourth anniversary of die Cuban Coast (juard's 
sulking ofthe "13th of March" mgboai in which 41 persons, including 21 children, died-to wam 
them ag£dnst commemorating the incident. In Havana the police chased, beat, and detained 10 
activists outside a church. State securiiy officials also visited the homes of some ofthe femily 
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Although not a formal requirement, Communist Party membership is in fact a prerequisite for high-
level official positions and professional advancement. 

In March the Government formally expelled Juan Francisco Pulido, a siudent at the university in 
Cienfiiegos, for exercising his legal right not to vote in tlie Nadonal Assembly elections. A university 
empIoye<2 sfficiating at a voting slation noted diat Pulido did not vote and confronted him in his 
home thf it evening. Pulido was informed that he was expelled in accordance with the 1984 
DiscipUriary Regulations for Students in Higher Education for "maintaining an attitude manifestly 
conttary t£i our revolutionary process." 

The Govennnent rqects any change judged incompatible with the revolution and ignored calls for 
democratic reform Although President Castro signed the Deciarauon of Viiu del Mar at the VI 
Ibero-Araerican Summit in 1996, in which govemment leaders reafCmned their commitment to 
democracy' and poUtical pluralism, the Government continued to oppose independent political 
activity on the ground that the Cuban system provides a "perfected" form of democracy and that 
pluralism exists within the one-party structure. 

In 1996, the European Union (EU) suspended negotiations toward a cooperation agreement because 
of lack of proCTess toward poUtical or economic reform. In December of that year, the EU adopted 
the Common Position on Cuba, which is binding on all member states and which is aimed at bringing 
about respect for political rights. On June 29, the EU General Affairs Council issued a public 
statement on Cuba's request to participate as an observer in negotiations on the Lome Convention. 
The Council noled that observership could conttibute to the EUs objectives set out in the Common 
Position and recalled lhat "fuU cooperation with Cuba," including Cuban participation in the Lome 
Convcnti.on, would depend on "substantial progress on human rights, good governance, and political 
freedom;)." The Council also explicitiy called on the Government to release the four members ofthe 
intemal dissident working group. 

Government leadership positions continue to be dominated by men. There are very few women or 
minorititis in policymaking positions in die Government or the party. There are 2 women on the 24-
member PoUtburo, 18 in the 150-member Central Committee, and 166 in the 601-seat ANPP. 
Although blacks and mulattos make up over half the population, they hold only six seats in the 
poUtburC'. 

Section 4 -Governmental Attitude Regarding International aod NongovemneDtal InvcatigatioD 
of Allegt:d Violations of Human Rights 

The Government does not recognize any domestic human rights groups, or permit them to function 
legaUy. The Govemmet\t subjects domestic human rights advocates to intense intimidation, 
haiasgme=ni, and repression. In violation of its own statutes, the Government refijses to consider 
applications for legal recognition submitted by human rights monitoring groups. 

In its 19fi7 report the IACHR examined recent measures taken by the Government and fbund that 
they did not "comprise the bedrock of a substantive reform in the present political system" that would 
permit "thu ideological and partisan pluralism implicit in the wellspring from which a democratic 
system of government develops." The lACHR recommended that the Govcmmeait provide reasonable 
safeguards to prevent violations ofhuman rights, unconditionally release political prisoners and those 
jailed for trying to leave the country, abolish die'concept of dangerousness inthe Penal Code, 
elimiriate: <ither legal restriction on basic freedoms, cease harassing human rights groups, and 
establish a separation of powers so diat die judiciary would no longer be "subordinate to poUtical 
power." 

The Gov.»inment has stcadfastiy rcjecied intemational human rights monitoring. In 1992 Cuba's U.N. 
RepresentJixive stated that Cuba would not recognize the UNHRC mandate on Cuba and would not 
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cooperaic with the Special Rapporteur on Cuba, despite being a UNHRC member. This poUcy 
remained unchanged and flic Government refiised even to acknowledge requests by Uie Special 
Rapporteur to visit Cuba. In April the UNHRC did not renew the mandate of the Special Rapporteur, 
foUowing as yet unfiilfiUed assertions by the Government that it would improve human rights 
practices if it was not under formal .sanction from die UNHRC. 

In September the Government invited the U.N. Special Rapporteurs on Violence Against Women and 
on Mercenaries to visit. At year's end, these visits had not occuned. 

Seetion 5 DiscriminatioD Based on Race, Sex, ReUgion, Disability, Language, or Social Status 

Cuba is a multiracial society with a black and mixed race majority. The Constitution forbids 
discrimi.narion based on race, sex, or national origin, although evidence suggests that racial 
discrimination occurs often. 

Women 

Violent orime rarely is reported in the press, and there are no pubUcly available data regarding the 
incidents of domestic violence. The law estabUshes strict penalties for rape, and the Govemmeni • 
appears to enforce the rape law. In October a female religious worker was abused sexually and 
murdert;d. The Government quickly ordered an investigation and anested one suspect. Prostitution 
has incieiised gready in the last few years; press reports indicate that tourists from various countries 
visit specifically to patronize inexpensive prostitutes. Despite die Govemment's tight control over 
society in general, periodic government statements and efforts to crack down on prostitution seem to 
have hai littie lasting effea. Prostitution is not illegal. Most observers believe that the Government 
tolerate-J or tacitiy encouraged prostitution to boost its tourist industry; however, later in tbe year, the 
Govenunent began to pursue more active interdiction of prostitution. 

The Family Code states that women and men have equal rights and responsibUities regarding 
marriage, divorce, raising children, maintaining the home, and pursuing a career. Women are subject 
to the Sfinic restrictions on property ownership as men. The maiemity law provides 18 weeks of 
matemiiy leave and grants working women preferential access to goods and services. About 40 
perceni of all women work, and they are weU represented in the professions. 

Children 

The Constitution provides that the Government protect "family, maternity, and matrimony." It also 
stales tfca;: children, legitimate or not, have the same rights under the law and notes the duties of 
parents ic protect them. Education is free and is grounded in Marxist ideology. State organizations 
and schools are charged with the "integral fonnation of children and youth." The national health care 
system oovers all citizens. 

There is no societal pattem of abuse of children, otiier than in the area of prostitution, where young 
girls form the bulk ofthe large number of prostitutes catering to foreign tourists. It is iUegal for a 
child undir 17 years of age to engage in prostimtion, but the poUce do not actively enforce this law. 

People With Disabilities 

pie law prohibits discrimination based on disability, and there bave been few complaints of such 
discnmmauon. There are no laws that mandate accessibility to buUdings for the disabled. 

National/Racial/Ethnic Minorities 

Many b:.a:ks have benefited from access to basic education and medical care since tbe revolution, and 
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much oftlie police force and army enlisted personnel is black. Nevertheless, there have been 
numerous reports of disproportionate police harassment of black youths. In 1997 there were 
numerous credible reports of forced evictions of squatters and residents lacking official pennission to 
reside in Havana. The evictions, exacerbated by Decree 217 (see Section 2.d.), primarily targeted 
individuals and families from the eastem provinces, which are traditionfllly areas of black or mixed-
race populations. 

Section 6 Worker Rights 

a. The Fjglit of Association 

The Constitution gives priority to state or coUective needs over individual choices regarding free 
association or provision of employment. The "demands ofthe economy and society" take precedence 
over inGi>'idual workers' preferences. The law prohibits strikes; none are known to have occuned. 
Established official labor organizations have a mobilizadoo fiincuon and do not act as trade unions, 
promote: worker rights, or protect the right to strike. Such organirations are under the control of die 
State and the party, which are also the managers of the enterprises for which the laborers work. 

The Communist Party selects the leaders ofthe sole legal labor confederation, the Confederation of 
Cuban Workers, whose principal responsibiUty is to ensure that government production goals are 
met. Desj)ile disclaimers in international forums, the Govemment explicitly prohibits independent 
unions <ind none are recognized. There has been no change since the 1992 Intemational Labor 
Organization (ILO) finding that Cuba violated ILO norms on freedom of association and the right to 
organize. Those who attempt to engage in union activities face govemment persecution. Workers can 
and have lost dieir jobs for their political beUefs. including their refusal to join the official union. 
Several anall independent labor organizations have been created, but function without legal 
recognition and are unable to represent workers effectively and work on their behalf The 
GoverruTisnt actively harasses these organizations. Human Rights Watch reported the detention of 
several leaders of independent labor organizations for periods ranging from several hours to 2 days. 
In Septf:niber graffiti was painted on the home of independent labor activist Jose Oriando Bridon and 
garbage v/as piled outside his front door (see Section I.e.). 

The CTC is a member of the Communist, fomierly Soviet-dominated, World Federation of Trade 
Unions. 

b. The Right to Organize and Bargain Collectively 

Collective bargaining does not exist. The State Committee for Work and Social Security (CETSS) 
sets waites and salaries for the state sector, which is almosi the only employer in the country. Since 
all legal vnions are govemmeni entities, antiunion discrimination by definition does not exist. 

There are no functioning export processing zones in Cuba, although die 1995 Foreign Investment 
Law (Liw/ 77) audiorizes die establishment of free trade zones and industrial parks. Law 77 continued 
to deny workers the right to confraci direcdy with foreign companies investing in Cuba without 
special i>civemmeni permission. Although a few firms have managed to negotiate exceptions, the 
Goveinnent requires foreign investors to contract workers through state employment agencies, which 
are paid in foreign currency and. in mm, pay workers very low wages in pesos. Workers 
subcontracted by state employment agencies must meet cenain political qualifications. According lo 
Minister of Basic Industry Marcos Ponal, the state employment agencies considt with the party, Sie 
CTC, and the Union of Communist Youth to ensure that the workers chosen deserve to work in a 
joint cnvctprise. 

c. Prohibition of Forced or Compulsory Labor 

Neither llie Constitution nor the Labor Code prohibit forced labor. Tbe Government maintains 
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correctional centers where it sends persons for crimes such as dangerousness. They arc forced to 
work on frirms or building sites, usually with no pay and inadequate food. The authorities often 
imprison, iuiemees who do not cooperate. 

The Govenunent employs special groups of workers, known as "microbrigades," on loan from other 
jobs, on special buildine projects. These microbrigades have increased importance in the 
Government's efforts to complete tourist and other priority projects. Workers who refiise to volunteer 
for these jobs often risk discrimination or job loss. However, microbrigade workers reportedly 
receive piri.ority consideration for apartments. The military channels some conscripts to the Youth 
Labor Amiy, where they serve their 2-year military service requirement working on farms that supply 
both the aimed forces and the civilian population. 

The GoveiTimeni prohibits forced and bonded labor by children; however, the Gcvemment requires 
children to work without compensation, All students over age 11 are expected to devote 30 to 45 days 
of their summer vacation to farm work, laboring up to 8 hours per day. The Ministry of Agriculture 
uses "voluntary labor" by student work brigades extensively in the fanning sector. 

d. Status cf Child Labor Practices and Minimum Age for Employment 

The legal minimum worlong age is 17 years. However, die Labor Code permits the employment of 
15- and Lf-ycar-olds to obtain training or fiU labor shortages. The law requires school attendance 
until the ninth grade, and this law generally is respected. The Government prohibits Forced and 
bonded t.-hild labor; however, it requires children to work without compensation (see Section 6.c.). 

e, Acceptable Conditions of Work 

The minimum wage varies by occupation and is set by the CETSS. The minimum monthly vngc for 
a maid, lor example, is S8.25 (165 pesos); for a bilingual office clerk, S9,50 (190 pesos); and for a 
gardenet J10.75 (216 pesos). The Govemment supplements the minimum wage with free education 
and subsidized medical care (but reduces daily pay by 40 percent after the third day of bemg admitted 
to a hospiial). housing, and some food-subsidized food is enough for about 1 week per month, 
However, even with 'Sicse subsidies, the minimum wage does not provide a decent standard of living 
for a worker and family. Corruption and black market activities are pervasive. The Govemment 
rations nest basic necessities such as food, medicine, clothing, and cooking gas, which are in very 
short supply. 

The Gov eiTunent requires foreign companies in joint ventures wilh state entities to hire and pay 
workers dirough the State. Pax Christi and other NOO's have criticized these exploitative labor 
practices, which force foreign compaiues to pay the Government as much as $500 to $600 per month 
for workeis, with the workers in tum receiving only a small peso wage from the Government. • 

The stand;ud workweek is 44 hours, with shorter workdays in hazardous occupations, such as mining. 
Tbe Govemment also reduced the workday in some government offices and state enterprises to save 
energy. 

Workplace environmental and safety conuols are usually Inadequate, and the Government lacks 
effecdve enforcement mechanisms. Industrial accidents apparently are frequent, but tbe Govemment 
suppresser. such reports. The Labor Code establishes that a worker who considers his life in danger 
because ol! hazardous conditions has the right'not to work in his position or not to engage in specific 
activitie:) until such risks are eliminated. According to the Labor Code, tbe worker remains obUgated 
to work ••;emporarily in whatever other position may be assigned him at a salary prescribed by law. 

[codordocuneiiO 
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IMMIGRATION LAW ANT) PROCEDURE 

I. Introduction 

Foreign nationals who have reached the border but have not fbrtnaUy been 

ad]ni.tted into the Uniied States are not legaUy conddered to be within the countiy and are 

des:cribed as aniving aliens or appUcants for admission. Those who have succeeded in 

effecting an entry after being admitted and mspeaed by on INS official at the appropriate 

port-of-entiy, such as the airport, seaport or border crossng station, are described as 

legally present within the United States and "dqioitable" aliens. At the inspection 

staitiou, to be admitted into the United States, an individual must have the appropriate 

identification and entry documents such as proof of lawful permanent residency (a 

greencard) or a q)ecific immigrant or non-immigrant visa 

Prior to the eaactment of the Dlegal Immigration Reform and Immigrant 

Re;>ponsibUity Act of 1996 (QRIRA). two separate and distinct proceedings to expel an 

individual existed and hinged upon whether an aUeo made an entry into the United States 

or idmply arrived at the border. AUens aniving at tbe border who were not clearly 

admissible into the United Slates would be placed in exclusion proceedings. Aliens 

already present in the Uiuted States would be placed in deportation proceedings. 

URIRA, however, eliminated exclusion and deportation proceedings altogether 

and. sireamlined immigration proceedings iDto a combined hearing process called removal 

prociiedings, INA § 240, 8 U.S.C. § 1229. Within removal proceedings, aliens are 

defined as either inadmissible or deportable. IIRIRA reoimbezed the Immigration and 

Naiionality Act so that classes of deponable aliens arc now found at section 237(a) ofthe 
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Act ra U.S.C. § 1227). Grounds of inadnrissabUity cominue to be found at section 

2i:2(a), (8 U.S.C §1182). 

Section 240 ofthe INA, as amended by IIRIRA § 304(a), provides for a single 

pr(.ceeding to remove an aUen from the United States instead ofthe separate exclusion 

an.i deportation proceedings that existed under the old law. With some exceptions, the 

reinfjval proceeding shall be the sole and exclusive procedure for determining whether au 

aUeii is iuadmissible under INA § 212 or deponable under INA § 237(formerly INA § 

241), and -wtether the foreign national quaUfies for my reUef from removal wch as 

poUiical asylum 

n. Arriving Alien - Application for Admission 

The term "arriving alien" means an aUcn who seeks admission to or ti-ansil 

lha ough the United States, as provided m 8 C.F.R part 235, at a port-of-entry, or an aUen 

who is interdicted in intemational or United States waters and brought into the United 

St.ites by any means, whether or not to a designated port-or-cntry, and regardless ofthe 

miaus of transport. An arriving aUen remains such even if paroled pursuant to section 

212(d)(5). 8 C.F.R §l.l(q). 

An aUen preseat in the United States who has not been admitted or who anives in 

th^ United States shaU be deemed for purposes of this Act an appUcant fbr admission. 

IMA § 235(aXl), 8 U.S.C. § 1225. An aUen wbo is brought to the Uniied States after 

having been interdicted in international or United Slates waters, by definition for 

pijiqioses ofthe INA, is also considered to be an aniving aUcn applying for admission. 

Id. 
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m. Withdrawal of Application for Admission 

An aUen applying for admission may, in the discretion ofthe Anomey General 

anil ill any time, be permitted to wididraw the apphcation for admission in Ueu of removal 

proceedings under section 240 ofthe Act and depart immediately from the United States. 

IN-̂ . § 235(a)(4), 8 U,S,C. § 1225(aX4). The aUen's decision to withdraw his or her 

api>li.catiou for admission must be made vohmtarily. 8 C.F.R § 235.4. Fuither, "[w]heD 

de<:i(Ung 'whether to permit the minor to withdraw his or her appUcation for admission, 

officers must also make every effort to detennine whedier the minor bas a fttt of 

pe3S4icution or retum to his or her country. Ifthe minor indicates a fear of persecution or 

btiirition to apply for asylum, or ifthere is any doubt, especiaUy in the case of countries 

wih known b̂ T̂nan rights abuses or where tunnoil exists, the minor should be placed in 

removal proceedings under section 240 ofthe Act." See Mem. From Paul Virtue, Acting 

Exscutive Associate Commissioner for Programs, 'Unaccompanied Minors Subjea to 

Expedited Removal," Aug. 21, 1997 (attached). Only of there is no possibUity of a fear 

of iptTsecurion or return, may the ENS poimit a minor to with draw his appUcation fbr 

admission, [d 

m. Asytum 

"An aUen who is physicaUy present in the Ututed States or wbo arrives in the 

Unit ed States (whether or not at a designated port of arrival and including an aUen wbo is 

brought to tbe United States after having been interdicted m intematioiial or Uiuted States 

waters), irrespective of sneh alien's itatuj. may apply fbr asylum...." INA § 208(aXl), 

8 U.S.C. § 1158. (emphasis added). 
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An arriving aUen who fears rettun to his home countiy has the right to apply fbr 

thiei! asyhmi-relatcd fonns of reUcf from removal Firrt. he has a tight to request asyhim 

by claiming that he is a 'Vefiigee"̂  for whom removal to a particular country may 

thrciiteu his Ufe or freedom When an aUen proves that be is a *tefiigee," the Attomey 

Genisral has discretion to grant him asylum pursuant to §208 ofthe Iminigration and 

Nationality Aa (INA), (8 U.S.C. §1158). Second, ifthe proof shows that it is more Ukely 

thiin not that the alien's life or freedom would be threatened in a particular country, the 

Altomey General may not remove him and must grant 'Svidiholding of removal" pursuant 

to 8 U.S.C. §1231(b)(3)'- And, third, the arriving aUen may pursue reUef from removal 

tb ough tbe United Nations Convention Against Torture. 

UsuaUy the above-refeicnced asylum-related claims are raised at a removal 

proceeding initiated under INA § 240 (8 U.S.C. § 1229) by the issuance of INS' charging 

dcaiment caUed the Notice to Appear, which is filed before the Immigration Judge.' An 

individual wbo is not in immigration proceedings, however, may af&raatively file an 

asylum appUcation widi the INS' Office of Ititeraational Affairs fbr adjudicarion by an 

asylum officer. "The Office of Intemarional Afl&ira shaU have nulifll jurisdiaion over an 

' 1 lie term "Tt£ugf»" means (A) any ptaaa who it outsida ai^ counlzy of foch paeon's natiODoUty or, ia 
tht case of a perBon having no na&onality, it ouuide any ooonny in wtiich swh penon last habttually 
re'ddeid. and who is unable or unwilling to retum to. and is unable or un>wlling to avail hirtwilf or herself of 
thii f Totectioa of̂  that couAny because of persecution or a well-figusdled iKt Of persecution on account of 
lacB, religion, nationality, membership in a pairicular social group, er pditiral opinion,... 8 U.S.C. 
§llCil(a)(42). 

' ITt; alien's preteeted intuMt in petitioning for withholding of removal is greater than asylum because 
wi thtiolding is mandauny by slacule, as opposed u a diacretionaiy statute, and cteates aproteotahla libeity 
and ixopQity interest with constinuiniial impUcatians. Sot Jean v Weltvn, 727F.2d. 957,981D.93 (11̂  Cir. 
198̂ iXe'v banc) 

' Hots lijat even an airiving alien who can be processed ihroneb eiqwditad nmoval,» procedure that 
au ihonzfis an immigraticB) officer to order a foreign national removed from the United Staus without a 
heRiing or review, is entitled to apply for asylunv 8 U.S.C. { 122iCbXlXAXi). Pladng an unaooompamed 
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asj hun appUcation filed by, or a credible fear detennination pertaining to, an aUen 

ph'i'sicaUy present in die United States or seeking admission at a port-of-entiy." 8 C.F.R 

§20{;.2(a). Once affirmatively filed aad complete, an asylum officer must adjudicate the 

daria and ehher grant asylum in the exercise of disaetion or refiw the apphcation to an 

immigration judge for adjudication in removal proceedings. 8 C.F.R §§208.2,208,9, 

20B.14(bX2).'* 

If a juvenile seeks any form of reUef from removal such as poUtical asylum, 

wliere it appears that the grant of such reUef may effectively tenninate some interest 

inlierent in the parent-child relationship and/or the juvenUe's rights and mterests are 

adverse widi those ofthe parent, and the parent is presently residing in the Uniied States, 

the Jiarent shaU be given notice of the juvenile's appUcalion for rcUcfi and shall be 

afi'orded an opportunity to present his or her views and assert his or her interest to the 

di;;aict direaor or iinmigration judge before a determiastion is made as lo the merits of 

tbrjirequest for reUef 8 C.F.R § 236.2(f). Therefore, the adverse parental wishes may be 

con:iidered and wdghed within the merits of the asyhim claim itself but cannot be used 

10 tt̂ nninate the Attorney General's obUgations to adjudicate the claim. 

ininnr in expedited removal, however, is eonoaiy to INS policy and gnideliaes. See, INS headquaner 
policy guidelinas to HQINS Memoran^ 5015.12 9iAa.05i of August 21.1997 (anached). 
^ Only an immisistion judge, not an asylum ofilcer, has autttcrity to adjudicate requsets for withholding of 
removal 8 CFIL S208.16(a) 
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U.S. Department of J Lice 
Immigration and N turalizati Service 

42S I Snn N.W. 
Wishififtra. D.C. 20536 

FUe: 120/11.26 

December 10, 1998 
Human Rights Day 

IMEMORANDUM FOR: Asylum Officers 
Immigration Officers 
Headquarters Coordinators (Asylum and Refugees) 

FllOM: - JcffWeUs (jO^fiiO 
_ Acting Director ] 

Office of Latemauona Affairs 

5VJBJECT: Guidelines For Children's Asylum Claims 

Tbis memorandum is written to provide the Asylum Officer Corps (AOC) with background 
and guidance on adjudicating children's asylum claims. This guidance applies primarily to. 
diildren under the age of 18 wbo apply for asylum independendy rather than as a derivative 
ai)pUcant by submitting a Form 1-589 asylum appUcation in their own name. Many of these 
issues wiU also be relevant to overseas Lmmigration Officers m processmg the refugee 
a])plications of chUdien. 

It should be noted that the United Nations and generally accepted international definition of 
"child" is every person under the age of 18. These Guidelines take (he same approach, except 
(iis noted below) diat tbey also apply to those individuals between 18 and 21 for purposes of 
scheduUng and derivative determinations for asylum claims oidy. 

During the last 10 years, the topic of child asylum seekers has received increasing attention 
fiom the international community. Human rights violations against children can take a number 
of forms, such as abusive child labor practices, trafficking in children, rape, and forced 
prostinition. In violation of current international standards that establish age 15 as lhe minimum 
a;7e for participation in aimed conflicts, children under age 15 in some countries are forcibly 
recruited by regular or irregular armies to participate directly in military conflicts. ChUdren 
who have had such experiences are referred to as 'child soldiers' throughout this text. The 
protection needs of these and other children have commanded much iDiemational and domestic 
aiienrion. 
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GuideliQcs For ChUdren's Asylum Chims 2 

Because of the unique vulnetabdity and circumstances of chUdren, ihe Immigration and 
Naairalizadon Service (INS) considers U appropruie to issue guidance relating to out youngest 
asylum seekers. These •Guidelines For Children's Asylum Claims" provide Asylum Offvcexi 
will child-sensitive inierview procedures and analysis regarding the most common issues dial 
nuy arise in these cases. This guidance is simUar in approach to the "Considerations For 
Asylum Officen Adjudicating Asylum Claims From Women" (the "Gender GuUeUnes') 
meiaiorandum issued on May 26. 1995. Like the Gender Guidelines, ihesc Guidehnes are 
dciiî oed to enhance the abiUty of INS Asylum Officers to address more responsivcly tbe 
substantive and procedural aspects of claims, inespecrive of the child's country of origm. 
Inr-r̂ asing die understanding of and sensitivity to children's issues wUI improve U.S. asylum 
adjudications. In-Service traimng at all Offices wUl be critical to using this guidance effectively. 

Biickground and International Guidance 

ChUdren and women tcpreseot approximately 80 percent of the world's rcfiigee population. 
Tb ii section reviews the historical and human rights context in which guidance on children's 
relugec issues has evolved interaatiooally. 

Asylum and refugee staois deicnninations are governed by United States law and regulations. 
Certain mteraational insiiumenis can provide helpful guidance and context on human rights 
nonns.' For example, the interaationally recognized "best interests of the child' principle is 
a iisefiil measure for detennining appropriaie mterview procedures for chUd asylum seekers, 
alchough it does nol play a role in determining substantive eligibUity under the U.S. refugee 
defmition. 

The foUowing intematioQal insuumcnts and documems contain provisions specifically 
relaiing to chUdren. Tbey recognize and promote die principle Uiai children's rights are human 
rifihis, and that children's rights are universal: 

• UDHR: Tbe Universal Declaration of Human Rights (UDHR) was adopted by the United 
Nations General Assembly on December 10, 1948. The Declaration is an authoritative 
statement by the U.N. General Assembly, reflecting a coUective understanding of the 
rights which are fundamental to the dignity and developmeoi of every human being. 

. Article 14 of the UDHR provides for the right to apply for asylum, and Article 25(2) 
refers to the special care and assistance required for children. The rights conuined in 
tbe UDHR have been expanded upon in intemational covenants and elsewhere, including 
die International Covenant oo Civil and Polidcal Rights, to which the United Sutes is a 
Pany.̂  

' These iuovmenu need not be radfi^ by (be United Sum te provide euidasce u »source of hufflu riebu 
noi-BiS. »̂YltuB Officer Basic Trainitu; Courte (AOBTC AUgyJi, 1998). Lewon: IneciuadoMl Human Right* L»w. 

^ Muy of tbe eompoacDCx ef iateraadonal policy rcguding refugee children tlso derive from the United Nidoni 
Convuuion oit lhe Rights ofthe Child (CfcC). Adopted by the Uaiied Natiom ia November 1989. (he CRC codifiej 
saatiatds for tbe ti|hu of aU ckildreo, including duie who are refugees. Ardde 3(1) ofthe CRC provides (hat the 'bca 
iaoiriuu of the child* should be (he primary eoosideriiioa in decisiou involving childrea. Becao«e lhe United States 
ha< iTfined but not rstified the CRC, ics provisioos. as ooted above, provide guidance oaly and art not biodtai on 
adjudicators. HavioE signed (he CRC. however, (he Uojced Sutes is obliged under ie(eRia(ioaal treaty law vo refrain 
rroin acts which weuk defeat ihe ohjeci and purpose of the Convention. 
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Guidelines For Children's Asylum Claims 3 

UNHCR ExComm Condusbn No. 47: Over die years, die Executive Commloee of the 
Office of die United Nations High Commissioner for Refugees (UNHCR) has adopted 
a number of conclusions concerning refugee childrea. Safeguarding the well-being of 
refugee children bas long been a high priority of the UNHCR Executive Committee and 
die United States, The Executive Comminee issued ics fint cooclusloa in 1987 devoted 
exclusively to young people (Conclusion No, 47).̂  This Conclusion urged action aimed 
at addressing the human rights and needs of children who are refugees, and highUghled 
the paiticular vuInerabUity of unaccompanied and disabled refugee childrea. as well as 
the need for action by UNHCR to protect and assist them. Conclusion No. 47 
condemned the exposure of refugee children to physical violence and other violations of 
their basic rights, including sexual abuse, trade in childrea, acts of piracy, milhaiy or 
armed attacks, forced recruitment, noUtjca| exyloitation. or arbitrary detention. The 
documeni also called for national and 
international action to prevent such 
violations and assist the victims. It 
emphasized that all action taken on behalf of 
refiigee children must bc guided by the 
principle of the "best imerests of the child." 

UNHCR ExConun Conclusion No. 59; In 
1989. in Conclusion No. 59,* the Executive 
Committee reaffirmed and expanded upon 
die need for particular attention to the Deeds of refugee children; gave examples of how 
these needs could be assessed, monitored, and met; drew special attention to the 
UNHCR's particular need to endeavor to ensure the right of refugee children m 
education, as weU as their protectioo from forced recruitment into armed forces and 
inegular adoption.̂  

UNHCR Policies and Guidelines: 
guidelines in recent years. 

The UNHCR issued several acts of child-related 

The UNHCR "Policy on Refugee Children"* issued in 1993 pobits out that 
governmental actions relaiing to children must be "tailored to the different needs 
and potentials of refugee children.' to avoid the tendency to chink of refugees as 
a uniform group. The UNHCR stated dial children and adolescents are entitied 
to special anenuon because their needs, and their legal and social status, can be 

^ Conclusions on the Intenmioiul protecdnn of Refugees adopted by (he Executive Comminee of dte UNHCR 
F rogramme, No. 47 (XXXVni) on Refugee Children (1987). 

" CopclusioM on the Intemadonal Protection of Refugees adopted by the Executive Cotrmlnee of (be UNHCR 
Frogracnme. No. 59 (XL) on Retugee Children (1989), Ŝ ae_also. Conclusions on tha Intenaatioaal Pyotectien ofjlgfaiwa 
adopted by the Eieeutive Conuniacc of the UNHCR Programme. No. 04 (XLVIII) on Refiig«e Children Asid AdOleKena 
(1997) rcafftiming the 'best interests of the child* priaeiple and Conclusioos Not. 47 aad 59, 

' Reflecting a more coocened effort to ensure the vell-bcia§ of refugee children, the UNHCR established the 
poiition of a Senior Coordinator for Refiigee Children in 1992. Thi< wai seen ai a signifieant step loward improvfê  
I'NHCR's protectiOD of and assistance to oiifiors. 

* UNHCR Policy on Refugee Children. EC/SrWg2 (August 6. 1993). 

TOTflL P.21 
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S CFR. tl 108.14 
BCFil§ 208.14 

COW. OF flDDUO. RBCIJLA.TIONS 
X i n X 8-ALIINS AND NATIONALITY 

-aiAPTKRl-IMMIGRATIONAND 
NXrUR.UJZATIONSKRVICE,DlPARTMENT 

OF JUSTICE 
SUBCHAPTKR B-IMMIGRATION 

REGULATIONS 
PART 20«ROCE1)UMS FOK ASYLUM AND 

WTIHHOLDINC OF REMOVAL 
SUBPAiaTA-ASYLUMANDWlTHHOLDlNG 

OF REMOVAL 
CuHBjt thrau^ Decenbcr 7.1999; 64 FR 

6SS73 

§ 208.14 Apptovil, denial, refieml. or dianisaal of 
^plioalioa 

. By immigratifla-jttig*- • Unless ote^iac -
«ohibiled ia 5 208.13(e), «a Jnanisntioa jud8« Oif 
not 01 dsn? aaylum in tha oxarsiae cf diierctino to an 
»pplicaia who ^ualifi- aa a irfugee under ••caoa 
101(»XO)«rf*«Astf. 

(b) By 80 a-yluni offiow. Uol«« othawia* pwhibitrf 
in 5 20J,-13(c): 

(1) Aa layhan o£Be« a*y F*a» ' V l ^ » ^ 
exeiuac of diacttdnn ta aa appKeant who qualifies as a 
irfugea under seotiaa 101(aX«2) of** Art. 

(2) If the aliai ngfw to b« d«patt»ble, exeludabU or 
,«m»vabl* uiid« i««am 240 cf tttf Art. tho aflflua 
oflSoM aliall eiflicr Braai aiyhan or refer lh« 
.pplieatioii to an imtntgrannn judge «M adjudioatiflQ m 
dreoiutioa, txduaino, ot IWBOVJ pioeeedinga. Aa 
uybm (rffieer miy tefer meh an applieatina after aa 
intafviaw condtictBd in aoooniinoe witb 5 208.9, or it 
ia jooardaaoe wifli § 108.10,4w ̂ pliaaat il detmed 
to hav» waivBd hia or harngbl to in inierview or in 
2djudifiitinn by an isiylum afSoar. 

(3̂  If th* aĵ pliciat ia mitnUTnine valid noninniigraat 
jama c tiins lhe »pplifi«4B0,ii deeidad, Ihfi asyhim 

aa appli)unl described in ( 20&.20i)(t). 

Page 4 

(c) Applicability of ( 103.2(b) of tbia chapter. No 
anplieatiaB for asylum oi wilbhnldiaE of deportation 
ihaU bo aubjeot te denial punnant to | 103.2(b) of this 
chaptor. 

(d) Duration. If the alien's asylum applicatioa is 
panted, the will be effective for aa isdefinite 
peied. iubjeet is tesainiiioB as provided in { 2Q&.22. 

(e) Effect of denial ef principal's application on 
jcpaiate applieaiiona by dependcatt The demal of an 
uyhua applioafioa filed by a piiacipal appEeaai for 
asylum ahall also lesuS ia Iho deoiai of aaylum stams 
10 any dependeatt of that pnnoipal ajiplicaat wbo are 
ioehtded ia (bat same appliocdoa. Such deoial shall 
art preclude a gnnt of uylam fc an otherwiaa 

-Visible dcpeadttt who has filed a sapante Mytom" 
applinatioo, aor shall sn^ deaial reculr u an othcTMise 
elipble depeadoot beocasing ineligible to apply fbr 
ujbna duo to die proviiionj of sactian 208Ca)(2XC) 
of tha Aot 

(f) If an asylum applicant is panted adjMtment of 
ttatus to lavufil psmaaeos rosidetlt, the Servioe miy 
provide wtinen notice to tbs applicant that his or her 
asylum application will be presumed abaadcosd tod 
dismiased without prqudioe. unlea* the appliciat 
nibmiu a wriBea request within 30 days ofthe aotiee, 
that the asylum applicatioa be â udieated. If sa 
appUcant does aot nupond within 30 d«ys of (he dste 
the writtea notice waa seal or servod, lbs Servioo may 
pieiume tho aaylum appUcatifla ahtadoaed and 
diaaisi it wi&out prejudice. 

[63 FR 12986, Mareh 17, 1998; 64 FR 27875. May 
21,1999] 

<}aiertlMataiak (GM) • Refereacos. AaooUtioos, 
orTableP-

8 C F . R 5 208.14 

8 CFR §208.14 

END OF DOCUMENT 

Copr. O West 2000 No Claim to Ori* U.S. Govt Wodcs 
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«CFR»236.3 
8 CJ.R 11236.3 

OOWE OF FEDERALREGUIAJIONS 
™ J t S-AIIENS AND NATIONAUTY 

rtUPTTOL-lMMIGRATIONAND 
N^TT^SISSoN SERVICE, DEPARTMENT 

OF JUSTICE 
SliBCHAFltRB-lMMICRATION 

REGULATIONS 
paRT136-APPBMnGNSlONANDDOTDfnON 

OFDiADMBSOLE AND DEPORTABLE 
ALIENS; 

HTMO VAL OF A L B N S ORDERED REMOVED 

TO ORDER OF REMOVAL 
Currat ftrougji December 7.1999; 64 PR 

68573 

5 236.3 Drtatioa sad rok-e of juvenilfit. 

(.) JovBailcB. A juvenile is defined as an alien under 

theigeof I8y«*^ 

(b) Relftue. Juvenilos *>r whom bond has beon 
po t-1. fcr wbom psrole hss * « *«'^«^'^ " T J ; 
Lve been «d«cd released oa i«OBPi««o. «̂ 
rtlsasefl puxmel tn ** foUowmg guulelmea; 

(I) J«.enil.. ahall be leleaaed, in order of preference, 

to: 

(11) LepJgu««l«°i 

(12) A-a .dull icUtivB ( ^ ' ^ ' . " ^ ^ 
^ p i ^ t ) who U not preicatly m S « v « detonttoâ  
S U M .. detntmsaslioa i» rr^^ ?J 
^ j«v«iilo i. n̂ quired m « m « his or her taj^ 
„pe«aar* b«fc« tbe Service or the Inmap.ti« 
c L t « 10 aasiuo (be juveaiWi »«fety or That of 
others, la caaoesAetr the parent. tegalp)«d.K|. or 

«luU nlatt« x«id« •« . ^ 
^ j„v,milc is det«»ed, he or she nijjr 
at . Scrvic office boated near tbe parent, legal 
guatdico, or aduk relative. 

/ m K aa indiwidual specified ia paragrsphs (bXlXO 
touai cm of lhi» loctiaacoaotbo located to ««ept 
^ 3 ofa juv«fl-. ««i ^ ^ ^ • 
pareaiCl-Btl V^riiin. or «lnl« relative m Sar«« 
5SS«aliBiol»a.ou. iele.se of the juvtwk aad Ihe 
p « X i » g » l gusrdiaa. oc adult teUtivo shaU be 
waluiiud oa a diseretioOJSy caao-by-eaaa ̂ uis. 

(3) la cases wheio tĥ  pn«» « 1̂ 8*1 B"«<"« " 

Copr. e Weat 2000 No 

P s p l 

Service datentioa or outside the United Statej, the 
juvenile may be released « such petsaa u u 
deaieosied by the patent or legal guardian ma swom 
afBdavit, executed befoce aa immipaiion offica or 
consular of5«x, M capable and willing to eare for the 
javenile'i welWbciat Such person must execute aa 
tfftemeax to eate fbr the juvenile aad to ensure the 
juveaitf 8 presence tt allfijture pioeecdiags befbre tha 
Service or aa immigratiaa judge. 

(4) la uaijsual aad oompeHing ciioumstancas and ja 
ie disaietina of tho distdoi direotar or ohief pa«l 
«cm. a juveoile »sy be releawd to sa *dul^o4« 
than those identified in paiagraphs (bXlXD '̂ ough 
GiJ) of fliis se«tian. who executes sa agceomfflt to care 

fe the juveaiWs wcll-beiag sad to en«re the 
juwttiWs preseaeo at all fiiture piocoe^ before tho 
Swice or aa immipatioajudg* 

(e) Juvraile eoordiaator. The caae of a juvcnila fcr 
whom datentioa is detenniaKl to be acceaaaxy should 
bc refened to the 'Juvenile Cooriiflaior," wlioic 
rtspoasibiUties should include, but not be toittd te, 
fading suitable pUoaaent of the juveailc ia a ficihty 
deai0utad for lhe oocupsooy of jwveailea. "nxcse may 
include juvenile faailities ooatracted by the Setvioe, 
gtita or local juvoaile faeilitwa. or other approptute 
agencies authotixod to acoarmodate juveailea by the 
]gwa ofthe state er locality. 

(d) Detenfion. In tho case of a juvenile fa whom 
drtootion U detennined to bo neoeus«y. for such 
iajoimpcriodoftime as Urequirtd to locale luitabk 
pUcemoil far flie juveaac whether such plicemflil is 
usdar paragnph (b) of (c) of this seetiaa. the juv-nila 
nuy bo tamporaiily held by Service authiuihea or 
plaind in say ScMce detentiaa fseility hsvjag separate 
icoomiaodatians fer juvealles. 

(e) Roflual of release. If a parcal of a jirvenUa 
detaiaed by tt* Sendee caa be Ioca(ed. and is 
etberwiaa suitable 10 receive custody of flic jwaile, 
Md flic Juvwiile indicatas a refusal to bc lokasod w his 
01 her psieni, fli psreoKs) sbaU be notified of the 
juvmiWi lefijssito be released » the panaKs), and 
^ill be afforded ta oppoituaiiy to pirseat fliW vjewa 
to 4« distiict diieotor. <4riaf pattol agoBt. or 
immiffsiiaa judge bcfbro » oMtody detenmaatioB is 
aiade. 

(f) Notice to pattsHt of application for relict If » 
iuv«ul« s«ks itleue ftom detealiao. vobmtary 
d«astui.. parole, or soy fbos of relief from removal, 
wheie it appears that flie paat of auch rehef mxy 

Claim to Osig. U S. Govt Worlta 
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.gtc^jy ,«am.te some iai«i«t iaher^it 

pareat^ffll relatiaBship sad/ot ''^ J l ^ l ^ ^ , 

^ l £ S « fbr rah-f; aad shJl be afforded « 
S * l » i P / to preeenr hia or bar view, and usett his 
Shec i n t ^ to the disttiot dirtctor or tmmigrition 
judge bofbtti a d«uns£oa is made aa to flie mrat. 
ef Ihe xciiuost for loliaf 

C^Volutt:«y departure ^ ^ " ^ S'^^SSS 
inthe immodiate vicinity of flie bonier, ^o 
peimaoenily in Mtfdeo or Cuiada. shall be mfcnaed, 
prior to praeatatitm ofthe vohmtary depaiturt fam « 
being aiowed tn wiihdrxw his or ha apphcahan lor 
JSsion. flat he or lhe miy mske * telephone cUl to 
s pateat, olpse leladVB. a fidead, or to aa oigsmratioa 
W oath-fee lppl««^«li«^ Ajuvemlewho 
does offt i«ide ia Mexico or Caasda who is 
«mr«haul!d ahaU be piovidod acoess to a ekphoae 
^ amet in fact oommMaieaU eiflior with a per?at, 
«hilt raliUvo. friend, or wilh aa otgaaizaton f«w» « 
the free kpl sorrioea list prior to ptcseataam of flie 
,nhiatif f depaxtote IblJn- If .«h juvemle. of his or 

Page} 

her own voIitioB, asks to oontacl a consulax officer, aad 
does ia fcct make such coatset. flie requirements of 
fliia ceetioa aro ssiiafiai 

(h) Notice aad request for diipoatdfla When a 
juvenile alioo u appnbendad, he or ahe muat bo Biven 
a Fcim 1-770. Notice of Ri^ta aad Dispeaitina If flic 
juvuile il leas fliaa 14 yens of age or uaable to 
uaderstaad tho aotioo, tho aolica shall be r»ad aad 
explained to flio jovwile ia a laagû ge he or abe 
yj,4(j,taads. la the evmt a juvmula who haa 
nqoested a beariag pursuant to the notice 
jubsequenfly dacidas tt accept vohmiaiy dcpartuie or 
IS aflowed to withdraw his or het applicatioa for 
idaisiiea. a flew Pom 1-770 shall be given to, aad 
jjgaed by flic juvenile-

•cQcncralMitedala («*!)• Rcfaenets. Amwtationj, 
orTables> 

8CF.R. 5 236.3 
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MemoTSuidum. 6^' 

Subjtct: 

• -Cnaceooipuaied Minora Subject to 
j Expedited R«=aoval 

OtQl 

AJG 2 I IS5T 

Tro«: 

Oflice of ?tog:aiDs 
- Mflnagesiew-Team 
' RegLonal C>UTCion 
District Directors 
Offic=r5-in-Cbflrs« 
cniiefJatDalAfieais 

' Asylum Omce Directors 

• Direcior, PoUcy Dutctives ana 
- ODTF CljTico. 

ODIT Artesia 

, s ,̂*«fvd«tfl3iioa provisions of tbe Illegal 

Wgizdori Reft tm and lonupaftK^ tms mcmoraDflum 

cuacen« about i e treannciL of ̂ f f ^ ^ ^ . ^ : ^ s p ^ Pi i«d'^-» Be taXê  
sets fortb li.-^ poUcy f « the cfflrgfflg ?f ̂ ^ ^ ^ ^ ^ S o a for. admissioti, anc 

idi^uonofniinorsiacspediied removal p r c e ^ ^ 
ths previous dir^cioftcoticcniiis 

Thia pcUcy guidance "^Li,(^duci eatiiiw Implemcataliou of 
.Kiarcompaiiiedjuveancscoa^^^ Furihe: 
E^ediiBd R ^ v a l issued Mar̂ t̂  31. i ^ ' ' ^ ^ ^ oimiozi m catflaiitfd In a 

• in DflELv. RS9. a5 ouibrca in ^ ^ ^ ^ ^ ^ I«P,=:oc's Field Mznual. «ic 
. foUovring odes a.nĉ  psns:a?'i W - _̂ _ ^.^j^^ Iramigiaiioii aad 

Cnsptrr 17.15(D i5 added ;o r--^ '-̂  5=11̂ -̂ ^ 
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• 1 rainor (o. P«on ^dcr itc 35s of cijhl^a) , 

l ^ c e I ^ t i S m i s . j l ^ ^ E,isdn,guideUae.;e.^it^-. 

• ArtedssioribvMlsQE. Vaeac/c:appfocnas,t&e 

^ 11 • • ^ rim?'-'^*^?^^ V—c T« x#M--ainc whether w ecnniT 
„ ^ Uan pUĉ ng them m ^ ^ ^ i ^ ^ j , Jher aoolscatioa te arWcn, tvery 

S^d=«dix.ludcth..«.ous«^^^^^^ 

liv. 

. • Ve- aiJoUcatloa for admiisioa, the INS 

officer rausx be sansacdcthcr i ^ ̂ ^ pjapiiaiv. or ui cases where a re^ve or 

' ^ t i Is not .vailAle. - - ^ ^ J ^ ^ c , ^ ^ a r̂ lanve or guaxuian either in ;h. 

possible. Aitiicorbrousa t e ^ ^ ^ 

;^ompeidedimnor,ude«^«^^^ Ifthesmusslcrisnotaiclauveor aioai. .mde. or 8f^^P«^,f ° i ' / „ S d c=nce.iung i e disposition ofthe mmofs guaiTiian. or she should not be consuiBu 
cast. 

. ' ' : : r ^ c ascertained before pennirans the mftor to 
Tne aadonality of the miaor f ^ l ^ J of «ibarkadon to whica the 
uathdraw. Another D^^'^^ ^-^'f^'J . ^ ^ ' l ^ ^ A minor may nor be 
^ o z ^ b e r e n ^ b t h e c o u ^ ^ 
rrtunicd to or be required to ^ ;o a third country thxcugn: 
obUsrwd to acc«?t him or her. U ̂ e ^ ^ ^ j s and coatinuous transit ̂  ^ oorit point, office:? mu« «sur= iai an unm 

pcrajned. 
-ŝ  minor 10 withdraw his or her appUcation fijr ' 

en d-oddina umrtier« P - ' ^ f ^ ^ i C X ^ - i - . wh«her ±e =i^r has a fear 
^ ^ « i c t ^ o f i c . ^ ^ : « : » l 2 ^ = ^ - ^ ^ . ^ _ If :niior indi«ies a fear of pc:=ec;«ion-

01 perjecuticn or î tum to bs ot • ^ • «-«:aUy in the of 

car ies 'viih -snown ^ ' ^ ^ ^ S S ! ^ , : ' , S " i r . e .^r. If uiere is no possibUity or a 
in remova P«':«-^'-'^.^f;-j^s ^-=i« the miner .0 ^.^<L-.- Ha «r h*r J 

fe^ of ?c«.c-on 0, r^^^^.^^or'dl.lonadc oScials of i c ccu.^/- - - ^ ' H 
,_cpiic3non :or ^ ' - ^ P ^ ^ ^ ' ^ . r S a f e C2.rcge ccn C.cn be n̂tinsec, ana eittr 
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c «,'cc^ard*ove=nie:^-.o5ciab-ruivcbeea made, thit miiiô  
notinC3tionstDfiunuymc3icc:3a..a,o _ 
may Ue pcnnincato wiidrav̂ , 

• c -nn >rr'=̂ «dinas. t̂eepi as noted below, if a deeision 
0) --f'-^r y^j^g^^^"^ " 'J'' ^^ îuJiiir unarampacied minoc, the mmor 
ia nude to pursue fotmal ' ^ ' ^ ' ' ^ ^ Z X ^ tirde: sceaoa 240 ofthe Aci rathe: than 
^ U n c r T n a l l y b e p U c ^ m ^ ^ ^ l ^ 
expedited reaovai. Toe f ^ ^ ^ ' ^ ^ L ^ ^ ^ I possession of proper e:itr/ docimcaa and 
2n(:i)(7^(AX0a>cf "̂ "̂ ^ r ^ « S v T b e c o m e apubUc charge. Tms sddirionaJ 
. « o r i 2 1 ^ , a X 4 ) o f ^ . - : « ^ ^ 
charje tod«3 the rciaot a geenl rule, minors should not 
Other ehexse. may ai.o l̂ edĝ  « »?F°P , : ^ ^ c « mdicale that the 

alid dearly ̂ ^^^c^djtfiw ors^^ 
taoMongly involved In cnnunal aĉ vwŷ n:-*̂  & 

, .^«-240Biw»«ding5-andtwhoaieaotin«peai^ 
Kinor. who «^ Pl«:f K e p S l e provisions, or placed ina Serviee-
niay either be ̂ } ^ J ^ . , ^ ' ^ ^ Z ^ ^ c ^ . in«^rdance .rithc:dstin5juvenile 
apptaved jtiveaile ̂ -^f'ifJf^^ «^«nent. Ai all staga of the inspccion and 
deteauon policies ttd the E S S a - ^ prtcaution to ensure that the minor's ri^. 

pcU :y memorandum disc^S die srttlemeat.] 

T r\r««r^ Unde: limited circuastaacssjaauaaccompaaled 

, . ..ssiucicaadddiacuoiofaaaSiTO 

thai order, or 

Scaces. 

• J • ,;eni*cj.e in esreedittdtesiovalprtceadlafls, the removal 

mur. kc T^nT '̂d V o i r ti. ainor is t̂ novcJ fo= t . Um'.=£ 

reacvai casea. 

dignity and sensc'/iry o thc'.r de=ined ar ?ans^f-«c-/. 

oiEc« aust provide the miner ac=ss TJ louets ana sm*-. orai.̂ .* 
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medical asaistaacs if aceded. Minor? laay sat ce placed in short-tera hold rooms, aor 
may they be rcatiained, unless they have shovm or threatened viplait eesavior, they have 
a Liisrory of <T?"̂ '̂̂ «' acavir/, or Acre is a liielihood the juvenile vdil araapt )a cscspc. 
UxiccompaBEedminors should not be held with unrelated adults, /̂ sy dê tioQ 
following proceasing at the port-af-aatry must be in aceortlance wtih the F.ores v. Reno 
seitlesiBaL : 

(6) Manors Agropinanied bv Relarives f;%T3tminw<. Tf forrngJ pmr.'̂ if̂ ^ ap. fnfnflr̂ d 
a^aisst an aceaoipanying adult teiative or legal guardian, the minor should be placed in 
rhft lame type of pracasding (i.e. ezpeated removal or IVi proeeedin̂ s] as the adulL 
Hav/«ve7, wi&dzawal of asplicadon fô  admission hy the minor shodd be eonsidered 
vdicaeve: appiDpriate, c/ca though thcrclative or guardian may regain subject to foimal 
icroovai procssdinss. 

Issues caticsming mrnors, both acoQinjjtmed zod uaaceotapaoied. e/ill continue to ^ l i ^ 
as the expedited reaû val pstr̂ am pioceads.' -ifSeesiiosA eoniym'ng tteatmeai. and detautioa of 
minors may bc diiclcd to John Pogash,t>15c|iofD!eisc£ and Dê ortalioxi, ri p02) i07-S007, 
or Linda Loveless, OfiScs of Iiispe5dai5,tt{2 '̂61.6:7^^ . 

N PaulVixtufi/ / 
" ) Acting ExBsutive Associate 
^ Commiaioncr. Programs 
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iDtemstflflaqUnsSMnLejslg • Asyiy."! 
Ccinventlon relating to the Status of Refugees of 28 July 1951 

United HatioM Cofif«i«ie« of Plenipot.nti.ri« on fte Stahi* of Refugees and 
Steteleaa Peraons, Geneva, fr25 July 1851 

22 April 195d 

Preamble 

The High Contracling Parties 

Considering that the Charter of the Uniied Nations and the Universal Declaration of 
nSSSnR ohte approved on 10 December 1948 by the General Assembly have 
â SJlned the K that human beings shall enjoy fundamental nghts and 
freedoms without discrimination, 

Conslderina that the United Nations has, on various occasions, manifested ia 
prafound oonc«m for refugees and endeavoured to assure refugees flie w.dest 
possible exorcise of these fundamental rights and freedoms, 

Considerifig that it is desirable to revise and consolidate previous intemational 
agreements relating to the status of rehjgees and to extend the scope of and 
pretBctlon aocorded by such instruments by means of a new aoreement, 

Considering that the grant of asylum may place unduly f̂aw burtens on cê ^ 
countries, and that a satisfactory solution of a problem of which the United Nations 
haa recognized the international scope and nature cannot therefore be achieved 
without Iniernational co-operation. 

Expressing the wish that all States, recognizing the social and humaniarlan nature of 
the problem ot refugees will do evetything within their power to prevent this pmblem 
from becoming a cause of tension between States, 

Noting that the Uniied Nations High Commissioner for Refugees is charge! with the 
task of supervising intemational conventions providing for the protection of refugees, 
and rBCOonizIng that the effective co-ordination of measures taken to deal wRh this 
problem will depend upon flie co-operation of States with the High Commissioner, 

Have agroed as follows: 

Chapter 1. (General Provisions 

Article 1 

Definition of the term 'Refugee' 

A For tha purposes of flie present Convention, flie term •refugee' shall apply to any 
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person who: 
(1) Has beiin considered a r«fugee under the Arrangements of 12 May 1926 and 30 
June 1928 or under the Conventions of 28 October 1333 and 10 Febmary 1938. the 
Pretocol of 14 September 1939 or the Constitution of the International Refugee 
Organization; Oec'siona of non<«llglbility taken by flie International Refugee 
Organization during the period of its actlvitias shall not prevent the status of refugee 
being accorded to persons who fulfil the conditions of paragraph 2 of fliis section: 
(2) As a nsitult of events occurring before 1 January 1951 and owing to well-founded 
fear of being persecuted for reasons of race, religion, nationality, membership of a 
particular sotaal group or political opinion. Is outside the country of his nationality and 
is unable or, owing to such fear. Is unwilling to avail himself of the protection of that 
country: or who, not having a nationality and being outside the county of his former 
habitual r»!iiclenca as a result of such events, is unable or. owing to such fear, Is 
unwilling to retum to IL 

In the case of a person who has more fl^an one nationality, the term 'the country of 
his nationality'" shall mean each of the countries of which he is a national, and a 
person shall not be deemed to be lacking the protection of Oie country of his 
nationality If, without any valid reason based on well-founded fSar, he has not availed 
himself of tlie prtnectlon of one of flie countries of which he Is a national. 

B. (1) For the purposes of this Convention, the words 'events occum'ng before 1 
January 1951 * In Article 1. Section A, shall be understood to mean either 

(2) Any Contracting State which has adopted altemative (a) may at any time extend 
its obligations by adopting ahemative (b) by means of a noiiHcation addressed to the 
Secretary-CiSneral of the United Nations. 

C. This Convention shall cease to apply to any person falling under the tenns of 
Section A if: 

(1) He haa voluntarily re-availed himself of the protection of flic country of his 
nationality, or 

(2} Having lost his nationality, he has voluntarily re-acquired it, or 

(3) He has acquired a new nationality, and enjoys flie protection of flie country of his 
new nationality; or 

(4) He has 'ralumarily re-established himself in the country which he left or outside 
which he remained owing to fear of persecution; or 

(5) He can nc longer, because the circumstances in conneaion with whicn he has 
been recogiized as a refugee have ceased to exist, continue to refuse to avail 
hjmsetf of tlia protection of flie country of his nationality; 

F̂ rovided that this paragraph shall not apply to a refugee falling under Section A(1) of 
this Artide vwho is able to invoke compelling reasons arising out of previous 
persecufion for refusing to avail himself of the protection of the country of nationality; 

(6) Being a person who has no nationality he is. because of flie circumstances in 
connection -Antii which he has been recognized as a refugee have ceased to exist, 
able to return to the country of his former habitual residence; 

Provided that this paragraph shall not apply to a refugee falling under section A(1) of 
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this Article who is able tolnvoke compelling reasons arising out of previous 
peraecution for refusing to rehjm to the courtiy of hia former habitual residence. 

D Tills Convention shall not apply to persons who are at present receiving from 
organs or agiancies of flie United Nations other flian the United Nations High 
Comml5sion.jrfor Refugees protection or assistance. 

When such cirotsction or assistance has ceased for any reason, without the position 
of auch persons being definitively senled in accordance with the relevant resolutions 
adopted b> the General Assembly of the United Nations, these persons shall ipso 
facto be entitled to flie benefits of this Convention. 

E. Thia Convention shall not apply to a person who is recognized by the competent 
aufliorities ol flie country in which he has taken residence as having the nghts and 
obligations l̂ hich are attached to ttie possession of the nationality of that country. 

F. The proMtaons of this Convention shan not apply to any person wilh respect to 
whom fliers are serious reasons for considering that: 

(b) he has committed a serious non-political crime outside the country of refuge prior 
to his admission to that country as a refugee; 

(c) he has "own guilty of acts contrary to the purposes and principles of flie United 
Nations. 

Artide 2 

General obrigations 

Every refugee has duties to the country in which he finds himself, which require in 
particular tiat he conform to its laws and regulations as well as to measures taken 
for tha maintenance of public ordar. 

Articles 

Non-discdtninaflon 

The Contrjicling States shall apply flie provisions of this Convention to refugees 
wifliout discrimination es to race, religion or couniry of origin. 

Article 4 

Religion 

The Contmcting States shall accord to refugees within flieir territories treatment at 
least as fa'/curable as that accorded to their nationals with respect to freedom to 

/practise thai' religion and freedom as regards the religious education of their 
children. 

Artlele 5 

Rights grantad apart from fliis Convention 

Nettling in fl^is Convention shall be deemed to impair any rights and benefits granted 
by a Contracting State to refugees apart from this Convention. 



JflN-20-2000 08=43 OIL 202 515 4948 P.12/22 

01/19/TlO WED 19:20 F A I 3055307195 USAO-FLU "fli^J 

. Convention relating to the Stams of Refugees of 28 July 1951 Page 4 of 14 

Artlele 6 

The term "In flie same drcumstances' 

For the purposes of this Convention, tho term 'in the same drcumstances' implies 
fliat any renuirements pncludlng requirements as to lengfli and conditions of sojourn 
or rasidencel which the particular individual would have to fulfil for the enjoyment of 
the right In question, if he were not a refugee, must be fulfilled by him. wHh flie 
exception cf requirements which by their nahire a refugee Is incapable of fulfilling. 

Article? 

Exemption from reciprocity 

1, Except where ttils Convention contains more favourable provisions, a Contracting 
State ehall accord to refugees tho seme treatment as is accorded to aliens generally-

2, After a period of fliree years" residence, all rehjgees shall enjoy exempfion from 
legislativB reciprocity in flie territory of tiie Contracting States. 

3 Each Contracting State shall cominue to accord to refugees ttie rights and benefits 
to which xtv̂ i were already entitled, in the ebsence of reciprocity, at the date of entry 
into force of this Convenb'on for that State. 

4. The Contmcting States shall consider favourably flie possibility of according to 
rehjgees. in lhe absence of redprocity. rights and benefits beyond fliose to which 
they are entitled according to paragraphs 2 and 3. and lo extending exemption from 
redprodty to refugees who do not fulfil the conditions provided for in paragraphs 2 
andi. 

5. The provisions of paragraphs 2 and 3 apply both to the rights and benefits refen-ed 
to in Artides 13,18.19,21 and 22 of this Convention and to rights and benefits for 
which Alls Convention does not provide. 

Article B 

Exemption from exceptional measures 

With regarti to exceptional measures which may be taken against flia person, 
properly or rterests of nationals of a foreign State, flie Contracting States shall not 
apply such measures to a refugee who is fomiaily a national of the said State solely 
on account ol such nationality. Contracting Stales which, under their legislation, are 
prevented frC'm applying flie general principle expressed in this Article, shall, in 
appropriatci cases, grant exemptions In favour of such refugees. 

Article 9 

Provisional measures 

Nothing in this Convention shall prevent a Contracting State. In time of war or oflier 
grave and meeptional ciroumstances, (rom taking provisionally measures which it 
considers to ba essential to flie national security in the case of a particular person, 
pending a ciaienmination by the Contracting State that that person is in tact a refugee 
and that flio continuance of such measures is necessary in his ease in the Interests 
of national security. 
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Article 10 

Continuity of residence 

1 Where a rsfugee has been forcibly displaced during the Second World War and 
removed tc tne territory of a Cortractlng State, and Is residert there flie period of 
such enfonad sojourn shall be considered to have been lawful residence withm ttiat 
terrttoiy. 

2. Where a rafugee has been forcibly displaced during tha Second Worid War from 
the tem'ton' of a Contracling State and has. prior to the date of entry into force of this 
Conventlori. rrtumed there for the purpose of taking up reeidence, the period.of 
residence hefore and after euch enforced displacement shall be regarded as one 
unintamjptBd period for any purposes for vrhich uninterrupted residence is required. 

Article 11 

Refugee Saamen 

In flie case cf refugees regularly serving as crew members on board a ship flying the 
flag of a Contracting State, that State shall give sympaUietic consideration to flieir 
establishment on its territory and the Issue of travel documents to fliem or their 
temporary admission to iis territory particulariy with a view to faoiiiiating ttieir 
establishment In another country. 

Chapter II, Juridical Status 

Artide 12 

Persona] status 

1 The personal status of a refugee shall ba govemed by the law of the country ol his 
domicile or. il he has no domicile, by the law of the couni7 of his residence. 

2. Rights previously acquired by a refugee and dependent on personal status, more 
particularfy rights attaching to marriage, shall be respected by a Contracting State, 
subject to compliance, if this bo necessary, wifli ttie formalities required by ttie law of 
fliat State, provided fliat the righl In question is one which would have been 
recognized by the law of that State had he not become a refugee-
Article 13 

Movable and immovable property 

The Contracting States shall accord to a refugee traatment as favourable as possible 
and, In any event, not lass favourable flian that accorded to aliens generally ih flie 
same ciroumstancas, aa regards the acquisition of movable and immovable property 
and other rights pertaining flierelo. and to leases and ether contracts relating to 
relating to movable and immovable property. 

Article 14 

Artistic rights and industrial property 

In respect of the protection of Industrial property, such as inventions, designs or 
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models, trado marto, trade names, and of rights in literary, artistic, and sdemiflc 
worKs, a refugee shall be accorded in flie country In which he has his habitual 
residence ihH same protection as is accorded to nationals of that country. In ttie 
territory of .-any oflier Contracting State, he shall be accorded flie same protection as 
Is accorded in that territory to nationals of the country in which he has his habitual 
residence. 

Artlele IS 

Right of association 

As regards non-polItical and non-profit making associations and trade unions the 
Contracting States shall aoconJ to refugees lawfully staying in their territory the most 
favourable traatment accorded to nationals of a foreign country, in flie same 
circumsiancas. 

Article 1B 

Access to courts 

1. A refugee shall have free access to flie courts of law on the territory of all 
Contracting States. 

2. A refugee shell enjoy in the Contracting State in which he has his habitual 
residence the same treatment as a national in matters pertaining to access to the 
Courts, including legal assistance and exemption from cautio judicatem soivi. 

3. A refugee shall be accorded in the matters referred to in paragraph 2 in countries 
oflier flian that In which he has his habitual residence flie treatment granted to a 
national of the country of his habitual residence. 

Chapter III, Gainful Employment 

Article 17 

Wage-eaming employment 

1. The Cortractlng State shall accord to refugees lawfully staying in flieir lenrttoiy flie 
most favourable treatment accorded to nationals of a foreign country In the same 
circumstances, as regards Uie righl to engage in wage-earning employment. 

2. In any case, restrictive measures imposed on aliens or the employment of aliens 
1or the protection of the national labour market shall not be applied to a refugee who 
waa already exempt from fliem at the date of entry into force of this Convention for 
the Contracting State concemed, or who fulfils one of the following conditions: (a) He 
has completed three years' residence in flie country, (b) He has a spouse 
possessinci tie nationality of the country of residence. A refugee may not invoke flie 
beneflta of this provisk̂ n if he has abandoned his spouse, (e) He has one or more 
children possessing the nationality of ttie country of residence. 

3. The Contracting States shall give sympathetic consideration to assimilating the 
rights of all njfugeas with regard to wage-aaming employment to fliose of nationals, 
and in particular of those refugees who have entered their ten-'nory pursuant to 
programmes of labour recruitment or under immigration schemes. 

Artlele IB 
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Self-empla/rnenl 

The Contrj.cl;ing States shall accord to a refugee lawfully in ttieir territory treaimenl 
as favourable as possible and, In any event, not less favourable that fliat accorded to 
aliens genomlly in tho same drcumstances. as regards the right lo engage on his 
own account In agriculture, industry, handicrafts and commerce and to establish 
commercial and industrial companies. 

Article 19 

Liberal professions 

1. Each Contracting State shall accord to refugees lawfully staying In ttieir tenitory 
who hold diplomas recognized by flie competent aufliorities of ttiat State, and who 
are desirous of practising a liberal profession, treatment as favourable as possible 
and, in any event, not less favourable flian that accorded to aliens generally In flie 
same circumstances. 

2, The Contracting Stales shall use Oielr best endeavours consistently wifli their laws 
and constitutions to secure the settlement of such refugees In flie territories, other 
than the mot'opolltan territory, for whose international relations they are responsible. 

Chapter IV. Welfare 

Article 20 

Rationing 

Where a rationing system exists, whioh applies to the population at large and 
regulates tiie general distribution of products In short supply, refugees shall be 
accorded flie same treatment as nationals. 

Article 21 

Housing. 

As regards housing, the Contracting States, in so far as flie matter is regulated by 
laws or regulations or is subject to the control of public authorities, shall acconj to 
refugees lavtrfully staying in tneir territory treatment as favourable as possible and, In 
any event, not less favourable flian that accorded to aliens generally in the same 
circumstances. 

Artide 22 

Public education. 
/ 
(1) The Contracting Statea shall accord to refugees the same treatment as is 
accorded to nationals w'rtti respect to elementary education. 

(2) The Caitracting States shall accord to refugees treatment as favourable as 
possible, and. in any event, not less favourable than that accorded to aliens generally 
In flie same circumstances, wttti respect to education other than elementary 
education tind. in particular, as regards access to studies, flie recognition of foreign 
school certifi(»tes. diplomas and degrees, the remission of fees and charges and the 
award of schalarships. 
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Artlele 23 

Public roCel. 

The Contradlng States shall accord to refugees lawfully staying in their territory flie 
same treatrrv3nt with respect to public relief and assistance as is accorded to their 
nationals. 

Article 24 

Labour legislation and social security. 

(11 The Contracting States ahall accord to refugees lawfully staying In their territory 
the same teitment as Is accorded to nationals in respect of flie following maners: 

(2) The riglit to compensation for the death of a refugee resulting from employment 
injury or frcm occupational disease shall not be affeded by the fad fliat flie 
residence of flie benefidary is outside flie territory of flie Contrading State. 

(3) The Contracting States shall extend to refugees the benefits of agreements 
concluded between them, or which may be conduded between them in tine future, 
conceming the maintenance of acquired rights and rights In the process of 
aoquisitkin in regard to sodal security, subjed only to the conditions which apply to 
nationals of the States signatory to the agreements in question. 

(4) The Contrading States will give sympaflietic consideration to extending to 
refugees so lar as possible flie benefits d similar agreements which may at any lima 
be in force between such Contrading States and non-contrading States. 

Chapter V, /kdministratlva meseuras 

Artlele 25 

Administmlive assistance. 

(1) When the exercise of a right by a refugee would normally require flie assistance 
of authorKios of a foreign country to whom he cannot have recourse, the Contracting 
States in whose terrlto^ he Is residing shall arrange fliat such assistance be afforded 
to him by tTieir own aufliorities or by an intemational aufliority. 

{2} The authoriiy or aufliorities menti'oned in paragraph 1 shall deliver or cause to be 
deCvared under ttieir supervision to refugees such documents or certifications as 
would normally be delivered to aliens by or flirough their national authorities. 

(3) Documents or certifications so delivered shall stand in the stead of flie official 
'triatruments delivered to aliens by or through flieir national aufliorities. and shall be 
given credence in the absence of proof to the contrary. 

(4) Subjed to such exceptional treaflnent as may be granted to indigent persons, 
fees may 'barged for the senricas mentioned herein, but such fees shall be 
moderate and commensurate with those charged to nationals for similar sen/ices. 

(5) The previ.Vions d this Anide shall be without prejudice to Articles 27 and 28. 

Article 26 

V f f T . i M - i V i r r rVi / ,vfwnr1H/n>fu/rrfM/1*03VTnr1>pi irnp/nevlnn^/1 0^1 ^ n s h r m 1/0/fV> 
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Freedom of movement. 

Each Contracting State shall acconJ to refugees lawfully in its territory flie right to 
dioMe ttieir plaoe of rcsWence to move freely wiihin its territory, subjed to any 
regulations applicable to aliens generally In the same drcumstances. 

Artide 27 

Identity pajsC'ia. 

Tho Contrading States shall Issue Identity papers to any refugee in their territory who 
does not poraess a valid travel document 

Article 28 

Travel documents. 

m The Conirading States shall issue to refugees lawfufly staying in flieir territory 
travel documents far flie purpose d travel outside their territory unless compelling 
reasons of national security or public onder ofliewrlse require, and Uie provisions of 
the Scheduli) to this Convention shaU apply with resped to such documents. The 
Contracting States may issue such a travel document to any oflier refugee m their 
territory; the-/ shall In particular give sympaflietic consideration to flie issue of such a 
travel document to refugees in flieir territory who are unable to obtain a travel 
document from the countty of flieir lawful residence. 

(21 Travel documents issued to refugees under previous intemational agreements by 
partias thereto shall be recognized and treated by flie Contracting States in ttie same 
way as if fliey had been issued pureuant to this article. 

Artide 2a 

Fiscal charges. 

(1) The Comrad'mg States shall nd impose upon refugee duties, charges or taxes, 
of any description whatsoever, olher or higher flian fliosa which are or may be levied 
on their naJionals in similar situations. 

(2) Nothing in die above paragraph shall prevgnt flie application to refugees of tiie 
laws and regulations concerning charges in resped of the issue to aliens of 
admlnlstratî -e documents including Identity papers. 

Artide SO 

Jransfer of assets. 

(1) A Contracting State shall, in conformity with its laws and regulations, pemiit 
refugees to transfer assets which fliey have brought into its tenritory, to anoflier 
country where fliey have been admitted for flte purposes of resettlement. 

(2) A Contrading State shall give sympathetic consideration to flio application d 
refugees for permission to transfer assets wherever they may be and which are 
necessary for their resettlement in another country to which fliey have been admitted. 

Artiele 31 
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Refugees unlawrlully in the country of refuge. 

f1̂  The Contrading States shall nd impose penalties, on account d their illegal entry 
"r oreLnw on̂ rehjgws who. coming dirediy from a territory where flieir life or 
?fe2lom> t̂hrMtJiodinttie^ , ,̂  
te^iJ^Xut aufliorization. provided they preseni fliemsehres wrthout delay to the 
aiShoritiee and show good cause fortheir illegal entry or presence. 

(2) The Contrading States ahall nd apply to flie movements f̂'"9««* . 
eitrldions ottier than ttiose which are neceasary and such "̂̂ ^̂  
arô ied until ttieir status in the country is regularized or fliey obtain admission into 
S e r cauntty^ Djntracting States shall allow euch refugees a reasonable 
?!Sod allfte ne^^ facSrtles to obtain admiesion into anoflier country. 

Articles? 

Expulsion. • 

(1) The Contrading States shall nd expel a refugee lawfully in Iheir territory save on 
grounds of national security or public order. 

(2) The exi)Ulsk5n d such a refugee shall be only in pursuance d a dedsion reached 
in accordajice with due pnjcess d law. Except where compelling reasons o national 
security oflienwise require, ttie refugee shall be allowed to submit evidence to clear 
himself and to appeal to and be represented for flie purpose before competent 
aufliority or a peraon or peraons specially designated by flie competent authority. 

(31 The Contrading States shall allow such a refugee a reasonable period within 
which to s«<ek legal admission into another count7. The Contrading States resenre 
the right to apply during fliat period such Internal measures as they may deem 
necessary. 

Artlele 33 

Prohibition of expulsion or return ('refoulement') 

(11 No Cortradlng Stato ehaU expd or retum {'refouler') a refugee in any manner 
whataoevar to the frontiere d territories where his Ufa or freedom would be 
threatened on account d his race, religion, nationality, membership d a particular 
social group or political opinion. 

(2) The ben6«rit d ttie presart provision may nol, however, be daimed by a refugee 
whom Ihera are reasonable grounds for regarting as a danger to tiie security d Uie 
country in 'wliich he ts, or who. having been convicted by a final judgment of a 
particulariy serious crime, constitutes a danger to flie community d fliat country. 
/' 

Artide 34 

Naturalization. 

The Contracting Slates shall as far as possible fadlHale the assimilation and 
naturafizatloii d refugees. They shall in particular make every effort to expedite 
naturalization proceedings and to reduce as far as possible ttie charges and costs of 
such proceedings. 

Chapter VI, Exectrtory transitory provisions 
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ArtideSS 

Co-operati'.y. d ttie national aufliorities with the United Nations. 

fl) T>ie Contrading States undertake to co-operatewith flie Offia of \he United 
Nattarw HS^mmissioner for Refugees, or any dher agency d ttie United Nations 
^ c ^ ^ y L c ^ B ^ m the exerclse'd its fundlons. and sha« in part cular faalitate 
Ita duty daupTrvish application d the provisions d Oils Convention. 

(2̂  In Oder to enable flie Office d the High Commissioner or any other agenq̂ d the 
SiSd NSons which may succeed K, to make reports to tt^« "mP̂ rtert «' 
the unltad Nations, the Contrading Sutes undertake to prov̂ le ttiem in ttie 
appropriato form witti information and statistical data requested conceming: 

Artide 36 

Infonnatiori on national legislation. 

The Contniding States shall communicate to ttie Sffetary-General dttî j United 
Nations flio laws and regulations which they may adopt to ensure flie application of 
this Convention. 

Articles? 

Relation to previous Convemions. 

Wifliout prrjjudlce to Artide 28, paragraph 2. of this Conventjon, tĥ  ^ S Q ^ ^ I 9 
molaees ss bdween parties to it, the Arrangements d 5 July 1922.31 May 1924,12 
MJI 1^6 3o2;JS^ 30 July 1935. the Conventions d 28 Odober 1933 and 
10 Febmaiy 1938. ttie Proiocd d 14 September 1939 and flie Agreement d 15 
October 1946. 

Chapter VII, Rnal elausas 

ArtdadB 

SetUemani of disputes. 

Any dispute between parties to ttils Convention relating to te Interpretation or 
application, which cannot be settied by oflier means, shall be rderred to the 
Intemational Court of Justice at ttie request d any one d flie parties to flie dispute. 

Artide 39 

Signaujre. ratification and accession. 

(1̂  Thia Convention shall be opened for signature at Geneva on 28 July 1951 and 
shall hereafter be deposited with the Secretary-General d ttie United Nations. It shall 
be open for signature at flie European Office d the United Nations from 28 July to 31 
August I9.'3l and shall be re-opened for signature at the Headquarters of the United 
Nations from 17 September 1951 to 31 December 1952. 

(2) This Convention shall be open for signature on behalf of all States Members of 
the United Nations, and also on behalf d any other State invited to attend the 
Conference oJ Plenipderrtariea on tha Status d Refugees and Stateless Persons or 
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to whteh ar. invitation to sign will have baen addressed by the GfiPieral Assembly. It 
M be S d l r l d die inimiments d ratification shall be deposited wrth flie 
Secretary-General d the United Nations. 

(3) This Ccnvemion shall be open from 28 July 1951 Jo^^JStSiJlL?m?d^SLit d iZiJrrLi t« in oamoraDh 2 d fliis Artide. Accession shall be effected by ttie deposit d 

Article 40 

Territorial application dause. 

(\) Any state may. at the time d signature. raiHication or accession, dedare ttiat ttiis 
(̂ n\2̂ tior fihan^nd to all or a/iy d the territories forthe intemational relations d 
whk!h iVirrMp̂ ^ Sudi a declaration shall take effect when flie Convertion 
enters into force for flie State concemed. 

(21 At any time ttiereafter any euch extension shall ba made by notificatiori 
kddreS?d tc. Secretary-General d flie Untt̂  
frcm Uie ninetieth day afle? ttie day d receipt W Secretaiŷ ê ^̂ ^ ^ ^ ^ S ^ 
Nations d this ndlfitition, or as from ttie date d entry into force of flie Com̂ ntion 
for the Stal;e concemed. whichever is flie later. 

(3) Wifli rasped to fliose territories to which this Convemton is not extended at tiie 
tirJie d slgiisture. ratification or accession, eadi State concemed "̂ al .cor«Ider the 
possibility of taking the necessary steps in ortJer to extend flie appHraiion d this 
Cô erttioii 10 such lerrteries. subjed. where necessaiy for constitutional reasons, to 
the conserit -sf the governments of sueh ten-itories. 

Article 41 

Federal clause. 

in the case of a Federal or non-unitary State, flie fdlowing provisions shall apply: 

1 Wrth rasped to those Articles of this Convention ttial come wiihin the 
logBiatlve jurisdidion of constituent States, provinces or cantons which are 
not under flie constitutional system of ttie federation, bound to take legislative 
actiisn flie Federal Government shall bring such Artides with a favourable 
recommendation to flie notice of the appropriate aufliorities of States. 
proirinces or cantons at flie earfiest poesble moment. 

2. A Fiaderal State Party to ttils Convention shall, at flie request of any oOier 
Coptrading State transmitted flirough the Secretary-General d the Uniied 
Nations, supply a statement d ttie law and pradice d flie Federation and Its 
coast"tu'ent units in regard to any partteular provtelon of the Convention 
8ho</1ng Uie extent to which effed has been given to fliat provision by 
legislative or dher action. 

Article 42 

Reservations. 

(1) At the lime d signature, ratification or accession, any State may make 
resen/atlons to articles of ttie Convention otiier flian to Articles 1,3,4.16(1). 33, 36-
46 induslvB-

(2) Any StJita making a reserration in accordance with paragraph 1 d this article may 

. /«.._ _u -u/̂ *>„.̂ ,̂1/.r»f̂ l/r>r̂ f̂ /̂ <î »a1/ST1̂ !mlme/asvlum/l951enE.htIIl 1/9/00 
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at any time witiidraw the resanration by a communication to that effed addressed tij 
the Secretary-General d ttie United Nations. 

Artlele 43 

Entry into iyca. 

(1) This Con'/ontion shall come into force on ttie ninetieth day fdlowing the day of 
deposit of lh() sbrth inetrument d ratification or accession. 

(2) For each SUte ratifying or acceding to ttie Convention after ttie deposit of ttie 
aixtti instalment d ratification or accession, ttie Convention shall enter into force on 
ttie ninetleih day following the date of deposit by such Stale of ita instalment or 
ratification or accession. 

Artlele 44 

Denunciation. 

(1) Any Contracting State may denounce this Convention at any time by a notification 
addressed to the Sacrelary-Genaral d flio United Nations. 

(2) Such denunciation shall take effed for flie Contracting State concerned one year 
froni flie diiio upon which it is received by the Secretary-General of the United 
Niations. 

(3) Any Stiito which has made a declaration or notification under Article 40 may, at 
any Ume tr̂ -eafter. by a ndiflcation to flie Secretary-General d the united Nations, 
declare ttial flie Convention shall cease to extent to such territory one year after Uie 
data of receipt of flie notification by ttie Secretary-General. 

Article 45 

Revision. 

(1) Any Cortradlng State may request revision of fliis Convention at any time by a 
notification addressed to flie Secretary-General of the Unltad Nations. 

(2) The General Assembly d flie Uniied Nations shall recommend the steps, if any, 
lo ba taken in rasped d such request. 

Artide 46 

Notifications by flie Secretary-General of Oie United Nations. 

-The Secratary-General d flie Unltad Nations shall Infonn all Members of ttie United 
Nations and non-member States referred to in Artide 39: 

IN FAfTH WHEREOF flie undersigned, duly authorized, have signed this Convention 
on behalf of their respective Govemments. 

DONE at GENEVA, fliis twenty-eighth day of July, one fliousand nine hundred and 
fifty-one, in a single copy, of which the English and French texts are equally authentic 
and which shall remain deposited in Uie archives d flie United Nations, and certified 
true copier of which shall be delivered to all Members ot the United Nations and to 
the non'monber States rderred to in Anide 39. 
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