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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

\
ELIAN GONZALEZ, a minor, by and )
through LAZARO GONZALEZ, as next )
friend, or alternatively as temporary legal )
custodian, of ELIAN GONZALEZ, ) No.00-11424-D
a minor, )
) [District Court Case
Appellants, ) No. 00-0206-CIV-MOORE]
)
V. ) APPELLEES' OPPOSITIONTO
) APPELLANT'S EMERGENCY
JANET RENO, Attorney General of the ) MOTION FOR AN
United States, et al., ) INJUNCTION PENDING
) APPEAL OR ALTERNATIVELY
Appellees. ) FORSTAY OF
. ) ADMINISTRATIVE ACTION

Appellees, Janet Reno, ez al. ("the government"), hereby oppose the motion by
Lazaro Gonzalez, filed in his asserted capacity as next friend of Elian Gonzalez, for an
injunction prohibiting the government from transferring Elian Gonzalez to the care and
custody of his father, Juan Gonzalez and preventing Elian's return to Cuba or to any place
under Cuban government control during the pendency of this appeal. The Court should
deny the motion. There is no basis in law under the Immigration and Nationality Act or n
the principles of equity governing injunctive relief for this Court to prevent the reunion of

“ o Father 4od son at the benesi < f = mers, distaut relative intc whose care Elian was only
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tciuporanly placed under federal law.

As we explain below, appellant Lazoro Gonzalez has failed to make the showing
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required to obtain the extraordinary remedy of injunction pending appeal. First, appellant
has failed to establish a substantial likeiihood of succes un the vily issue on appeal,
which is whether the Commissioner of the INS, ratified Ey the Attorney General and
sustained by the district court, permissibly decided to give effect to the determination of
Juan Gonzalez, Elian's sole surviving parent, not to file an application for asylum for
Elian in the United States. That decision respects the bond parent and child that is sacred .
in human history and experience, protected by the Constitution of the United States, given
expression in the laws and practices of this Nation since its founding, and recognized as a
ﬁmda.mental principle in the international community — including the goal of family
reunification under'-both U.S. immigration laws and international conventions.

Second, the balance of equities weighs heavily against the granting of an
injunction pending appeal. Juan Gonzalez, who has had a major role in raising Elian for
the first six years of his life, is now in the United States. He wants to be with his son
again. Elian has lost his mother at sea. His father is his sole surviving parent, and he has
a close extended family in Cuba who have also cared for him. The Attorney General, in
whom Congress has vested responsibility for interpreting and implementing the
immigration laws, has concluded that Juan Gonzalez properly speaks for his son under the
immigration laws, and Juan and Elian therefore should be reunited. Itis, mofeover,
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prompt reunification of parent and child be respected by this Nation, in order to promote



reciprocal respect for that requirement by other countries to which U.S. children travel or
are taken.

We recognize the relationship that has developed:between Elian and his Miami
relatives, their love for him, and the care they have given him. But Elian has a father who
also loves him, and an extended family that does as well, and they have been with Elian
for the first six years of his life. Itis not uncommon for more distant relatives, like Lazaro
Gonzalez and his family in Miami, to form a strong emotional attachment to a child at a
particular time. But under the Constitution, laws and human experience of this country,
that attachment does not give the relatives a right to keep the child from his parent, or
allow a court to impose such a separation. Elian Gonzalez has been in the care of Lazaro
Gonzalez and his family since his arrival in the United States only because he was
temporarily paroled into Lazaro Gonzalez's care by the INS under federal law. That
parole was subject from the outset to such conditions and instructions as the INS might
impose, and it was subject to revocation at any time. Governing regulations provide that
the first priority in releasing a juvenile alien from INS custody in the United States is to
the juvenile's parent. Now that Elian's father is in the United States, the purposes of his
temporary parole into the care of Lazaro Gonzalez and his family have ended, and federal

law requires that Elian be transferred to his father.

. ii.— . 'The expert psythiatrists and psuraologistiwho savasaishige Crmmrdssinact aTiGh s n o s e

the Attorney General in this matter have all concluded that, now that Juan Gonzalez is in
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the United States, it is very important to Elian's long-term well being that Elian be

sansferred to his father's care as scon 2s-possible, that the transfer be.unambiguous, that, ., . . =

his care-givers since his arrival in the United States prep’ére him for and participate in tht
transfer in a supportive manner, and that the transfer occur at a neutral location. The
Commissioner and the Attorney General have gone to extraordinary lengths to bﬁng about
that result in a cooperative manner over the past week. But Elian's Miami relatives have
refused to agree to those simple, clear undertakings. That refusal was most striking on
April 13, when, after efforts at a cooperative arrangement failed, Lazaro Gonzalez defied
an INS directive to present Elian to the INS at an airport in Miami so he could be
transferred to his father's care. The temporary parole of Elian into Lazaro's care under
federal law has therefore been revoked. In these circumstances, Lazaro Gonzalez comes
to this Court with very unclean hands in seeking the extraordinary equitable felief of
injunction pending appeal.

For the foregoing reasons, and as more fully explained below, we believe there is
no basis for granting an injunction pending appeal. The principle concern reflected in the
motion appears to be that if Elian and Juan are reunited, Juan Gonzalez mighf leave the
United States with Elian during the pendency of the appeal. But aliens normally have the

right to leave the United States and return home, and there is no reason under our laws
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Commissioner and the Attorney General, which is unchallenged by Lazaro Gonzalez in
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this case, to allow Juan to withdraw the application for Elian's admission to the United
States for the very pdrbdse of allowing his return to Cuba'to be with his father and
extended family there. In a parallel situation involving é U.S. child abroad, the U.S.
Government would object to any requirement imposed bya foreigq government that the
U.S. parent travel to the foreign country as 2 condition to having his child returned to him,
much less that the parent remain in the other country with his child during the pendency
of legal proceedings brought by more distant relatives to keep the child there. Freedom
from such a requirement is a basic human right that the United States seeks both to honor
and protect around the world. And here, because there is no merit to Lazaro Gonzalez'
underlying appeal .on the narrow issue of the asylum applications submitted by Lazaro
Gonzalez, it is especially clear that Juan Gonzalez and Elian Gonzalez should not be
compelled to remain in the United States, away from extended family, friends, and a
familiar life, during the pendency of an appeal.

However, if the Court nevertheless believes that an assurance that Juan Gonzalez
will remain in the United States pending the decision of this Court on the appeal is
necessary and justified in these proceedings, that assurance is at hand. In a letter to the
Attorney General dated April 13, 2000, counsel for Juan Gonzalez has formally notified

the Attomey General that his client is willing to remain in the United States during the
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once Elian is turned over to him, Juan Gonzalez would not oppose and would not



challenge the imposition of a departure control order issued by the INS requiring Elian to

“ remain in the United-States until the appeal is decided. The INS is authorized to issue -

such an order under Immigration and Nationality Act Se:ction 215,8 US.C.§ 1185. If
restrictions are to be placed on the travel of Juan and Elian Gonzalez once Elian is placed
in Juan's care, those restrictions should be imposed by the Executive Branch, not the
courts, pursuant to the statutory provision Congress has enacted for that purpose. But the
United States would impose such an order only with substantial reluctance, because of
serious concerns that other nations might impose similar restrictions on U.S. parents and
children.

The fundamental and most pressing requirement in this matter is that Elian be
reunited with his father in the United States. Indeed, as a response to Lazaro Gonzalez'
concerns, a departure control order would be called for as a means of assuring that Elian
will remain in the United States pending appeal only if Elian is in Juan Gonzalez' custody.
Moreover, as noted above, Lazaro Gonzalez comes to this Court with very unclean hands
in seeking the extraordinary equitable relief of an injunction pending appeal after refusing
to agree to reasonable conditions for a cooperative transfer, then defied a specific INS

directive that he present Elian to the INS at the Opa-Locka Airport on April 13, for

transfer to Elian's father, and now continues to keep Elian with him despite the revocation
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no basis for an injunction pending appeal at all. At the very least, however, there 1s no
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basis for imposing restrictions on the departure of Elian with his father unless Lazaro
Gonzalez first cleanses his unclean hands by presenting Elian Gonzalez to the INS, as
directed by the INS, for re-parole into the care of his fatﬁer.

Accordingly, if the Court concludes that some greater assurance that Elian will
remain in the United States is necessary and justified, then due to the particualr
circumstances of this case, the appellees consent to the entry by the Court of an order
requiring the appellees to issue a departure control order barring the departure of Elian
Gonzalez from the United States (and barring the departure of Juan Gonzalez with Elian
Gonzalez) pending the issuance of a decision by this Court on the instant appeal,
conditioned upon ﬁhe Court's entry of an order directing Lazaro Gonzalez to present Elian
Gonzalez to the INS, as directed by the INS, for transfer of care to Juan Gonzalez. The
departure control order shall be effective upon the presentment of Elian Gonzalez by
Lazaro Gonzalez, as directed by the INS.

L. BACKGROUND

Lazaro Gonzalez, asserting next friend status on behalf of appellant six-year-old
Elian Gonzalez, comes to this Court seeking an injunction pending this Court's
consideration of the appeal. The government hereby opposes Lazaro Gonzalez' motion

for an injunction pending appeal or in the _altcmati,v_e:_ for stay of administrative action.

5.% gzare Couzalez s#9ks 10 enjoin dsfendants from revoking Elian Ganmrded nduokiand, . s - -2,

reuniting him with his father, Juan Gonzalez, by re-paroling Elian into his father's care in
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Maryland and further to prevent Elian Gonzalez from leaving the United States during
this appeal.

As the Supreme Court made clear in Reno v. Flores, 507 U.S. 292,310 (1993),

however, INS regulations governing the release of juvenile aliens from INS custody
pénding immigration proceedings require that such juveniles be released to their parents,
see 8 C.F.R. § 236.3(b)(1) (1999), “whom our society and this Court’s jurisprudence have
always presumed to be the preferred and primary custodians of their minor children.” 507
U.S. at 310. By contrast, Lazaro Gonzalez falls in the last category of adults to whom
juveniles may be released from INS custody, and release to such adults is entirely
discretionary with £he INS. See 8 C.F.R. §236.3(b)(4) (1999). Elian Gonzalez has been
in the temporary care of Lazaro Gonzalez only because he was paroled by the INS, and
that parole has at all times been subject to such conditions as the INS might require —
including the requirement that Lazaro present Elian to the INS as directed by the INS for
transfer of care. Thus, quite aside from the issue on this appeal of whether the
Commissioner of the Immigration and Naturalization Service and the Attorney General
permissibly determined that Juan Gonzalez properly speaks for his son with respect to
asylum, the regulations governing the release of juvenile aliens from INS custody while

they are in the United States unambiguously authorize the Attorney General to revoke the

present Elian to the INS in Florida, and re-parole him into the care of his father in

Florida require thatLagara oo oo iz
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Maryland.

Lazaro seeks this injunction pending his appeal of the distnct court's March 21,
2000, decision in this matter granting appellees’ motion £o dismiss or alternative motion'
for summary judgment. See Gonzalez v. Reno, et al., 86 F. Supp. 2d 1167 (S.D. Fla.
2000). He had brought suit, challenging the decision of the Commissioner, a decision the
Attorney General ratified, to honor Juan Gonzalez' decision not to pursue the asylum
applications submitted on Elian's behalf by Lazaro Gonzalez. See Exhibit One,
Memorandum for INS Comrmissioner Meissner, January 3, 2000; Exhibit Two, Letter
from the Attorney General to appellant's counsel, January 12, 2000. Lazaro Gonzalez did
not, however, challenge the Commissioner’s separate decision, under 8 US.C.§
12235(a)(4) (Supp. W, 1998), ratified by the Attorney General, to allow Juan Gonzalez to
withdraw the application for the admission of Elian to the United States in order to give
effect to Juan's desire that Elian be returned to him in Cuba. A decision allowing the
withdrawal of an application for admission is, in any event, discretionary, and judicial
review of such decisions therefore is barred by 8 U.S.C. § 1252(2)(2)(B)(ii) (Supp. IV,
1998). Thus, insofar as appellant seeks an order from this Court barring Juan Gonzalez
from returning to Cuba with his son, that relief is barred by appellant's failure to challenge
-“ﬁe decicing of the INS Conumissioner and. the At;qr:ngy*Genj_:_@;l_a:l_l_qumg.th'e_ ._wi_t_hdrlvawal o

review of that decision in any event. This appeal is directed instead to the distinct and
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narrow issue of the disposition of the asylum applications submitted by Lazaro Gonzalez
for as long as Elian remains in the United States.
| The Commissioner refused to accept the asylum applications because she

concluded that only Juan Gonzalez could speak for Elian on immigration matters, and he
had refused to assert Elian's statutory right to apply for asylum. The Commissioner also
determined that there was not an objective basis for adjudicating those asylum
applications notwithstanding his father's decision. In sustaining the Commissioner's
decision, the district court observed:

In light of the Attorney General's clearly articulated views on the matter of

whether Elian Gonzalez should return home, as well as the reality that each

passing day is another day lost between Juan Gonzalez and his son, the

Court can only hope that those on each side of this litigation place the

interests of Elian Gonzalez above all others.
86 F. Supp. 2d at 1194. |

Since the district court's decision on March 21, 2000, appellees have exercised
patient restraint, and made extraordinary efforts to resolve this matter in a prompt, fair,
and orderly manner. Their efforts have been repeatedly and aggressively rebuffed. On
March 23, 2000, before Juan Gonzalez arrived in the United States, the government

proposed an agreement wherein it would withhold enforcement action and continue the

preseit temporary parcle arrangement during. the instant appeal, and Lazaro Gonzalez =

i dould agiee w i L% care of Blicz L imlrdns BNSuton theinum of Elian to Cuhalima —.o.2f 220

prompt and orderly manner if this Court affirmed the district court's decision (and barring
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any stay from the Supreme Court). The agreement failed, however, because Lazaro
Goncalez iofused to provide even this basic asgurance to produce Elian as dig;c_t_ed by the-
INS, which is a long-standing requirement of federal 1a€v with respect to any alien who is
paroled into the United States and any adult to whom a juvenile alien is released pending
immigration proceedings. See 8 C.F.R. §§212.5,236.3(b)(4) (1999).

Although INS was willing to leave the temporary care of Elian with Lazaro
Gonzalez pending appeal if Lazaro made that basic commitment, The INS made it clear at
the same time that if a material change occurred in the circumstances surrounding the
temporary parole -- most particularly, if Juan Gonzalez came to the United States for his
son -- the temporary parole would change. This is what occurred when, on April 6, 2000,
Juan Gonzalez, his wife, and their infant son, Elian's half-brother, came to the United
States.

The Attorney General personally met with Juan Gonzalez and his wife and son
without the presence of any Cuban officials on April 7,2000. Juan Gonzalez reiterated
that he wanted his son back and wanted to return to Cuba. After that meeting, the
Aﬁ:orney General expressed her intent to move forward with the reunification of father
and son in the United States. Also on April 7, 2000, the INS informed Lazaro Gonzalez

that it was moving forward with steps to transfer Elian's parole to Juan Gonzalez; that it
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facilitate the transfer; and that these experts were to meet separately with Juan Gonzalez
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and Lazaro Gonzalez and his family. See Exhibit Three, April 7, 2000 letter. These
experts met with Juan Gonzalez on &pril 9, 2000, and with Lazaro Gonzalez on Apnt 10,
2000.

On Wednesday, April 12, the Attorney General and the INS Commussioner flew to
Miami to meet with Lazaro Gonzalez. The Attorney General and the Commissioner
sought to "work out a cooperative agreement" to "resolve Ithis matter in a way least
damaging to the child." See Statement of Attorney General Janet Reno, April 12, 2000.
She met with Lazaro Gonzalez and his family for two and a half hours, but was unable to
reach an agreement. Shortly thereafter, the INS transmitted a letter by facsimile to Lazaro
Gonzalez that direéted him to bring Elian to the Opa-Locka Airport at 2:00 p.m., April 13,
2000, at which time he had two alternatives: he could either (a) travel to Washington,
D.C. with Elian, his daughter Marisleysis, and members of his family, in the company of
an INS officer experienced in immigration matters involving children for a meeting with
Juan Gonzalez, after which parole of Elian would be transferred to Juan Gonzalez; or (b)
if he did not want to meet with Juan Gonzalez, present Elian at the Airport at the same
time, at which point Elian's care would transfer to the INS officer who would then escort
Elian to Washington, D.C., and thereafter parole would transfer to Juan Gonzalez. See
Exhibit Four, Apnl 12, 2000 letter.

- larhe attzrmarh _.f‘;f_ fina unsucresgfiyl mimetiye Tamare _:Qqnzair—,; spoke to thc?.g_-eyvs: .

media. He characterized appellees' lawtul directive as "a traitorous act,” and he
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challenged appellees to send federal officers to his home to take Elian "by force," stating
"Our position is that we will not turn over the child — anywhere." See Andres Viglucci,
Jay lWéa-ver and AnaAcle, Reno Wants Elian Today, GreatUncle ‘C.hélléng;s: .U.S. to T
Take Boy 'By Force,' Miami Herald, April 13, 2000 (available on the World Wide Web at
http:/herald/archive/news/rafters99/docs/087403 htm).

Lazaro Gonzalez has now sought an injunction from this Court preventing
appellees from enforcing the INS's lawful directive and preventing Elian from returning
to Cuba once he is reunited with his father. Notwithstanding the March 21, 2000,
decision of the district court that sustained the Attorney General's decision and left her
free to order the re\.focation of temporary parole even before Juan Gonzalez had arnived in
the United States — and notwithstanding the Attorney General's clear pronouncement on
April 7, 2000, that Elian would be promptly reunited with his father now that he is in the
United States — Lazaro Gonzalez waited until less than one hour before the scheduled
time at which he was required to present Elian to the INS at Opa-Locka Airport on Apnl
13, 2000, to seek relief from this Court. The Court should deny Lazaro Gonzalez's last-
minute request to delay once again the reunion of Elian with his father, after he refused to
comply with the clear requirement of federal law that he both agree to present Elian-to the

INIS ag directed and the

i,

n, at 2:00 p.m. vesterday, actually present Elian when orderedto
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Y Approximately two hours before appellant filed his emergency application in this Court, the
state family court dismissed the action appellant filed in that court in an effort to mount a
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[I. THE COURT SHOULD DENY APPELLANT'S REQUEST FOR AN
INJUNCTINN PENDING APPEAL

e o

A STANDARD OF REVIEW FOR GRANTING INJUNCTION
PENDING APPEAL '

An injunction pending appeal, like a stay pending appeal, is considered
"extraordinary relief" for whiéh the moving party bears a "heavy burden.” Winston-
Salem/Forsyth County Bd. of Educ. v. Scott, 404 U.S. 1221, 1231 (1971) (Burger, C.J,, in
chambers). "Such relief should be sparingly granted." Atlantic Richfield Company v.
Federal Trade Commission, 398 F. Supp. 1 (S.D. Texas 1975) (citing F.M.C. v. New York
Terminal Conference, 373 F.2d 424, 426 (2d Cir. 1967)). "The burden on those seeking
an injunction pending appeal is a heavy one, much heavier than when an interlocutory
injunction is sought in the trial court before the trial court has entered judgment.”
Overbrook Egg Nog Corporation v. Miller, Secretary of Treasury, 488 F. Supp. 156, 176
(D. Md. 1980) (citing Blackwelder Furniture Co. of Statesville, Inc. v. Seilig
Manufacturing Co., 550 F.2d 189, 194 (4th Cir. 1977)).

In determining whether to grant an injunction pending appeal, a court must

collateral attack on the Attorney General's decision to give effect to Juan Gonzalez's desire to be
reunited with his son in Cuba. The family court held that the state court action was preempted by
federal law, which gives the federal government exclusive authority to determine when an alien

A1} ceturn to snother country. See In Re: Lazaro Gorgalez, agCustodian of Elian Gonzalez. 3 .
. e

v s inor, Petitiouer, gad saws Migedd Cumgalsrn Quintea; (ose .No.DC-'_...CS,@:?}.‘J-,E{’.Z;-RS-g_{Q@#t-;._:_-;;:1_~:
.Court,. 11th Tudiciz! Cipar't in and for. tiami-Dade County. Flrxida) (Qrder and Qpinion” . | .. .oppn-ns

. _attackzd). Although that case hai been rending in family court for mar= than fhres months after | i
the court issued a temporary custody order on January 10, 2000, appellant sought to revive the
case on an emergency basis on the evening of Saturday, April 8, by filing a motion for a full tral
on the question of whether Elian should be with his father in Cuba. [d. at 5-6.
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examine the following factors: (1) whether the movant has made a strong showing that he
is likely to prevail on appeal; (2) whether the movant will suffer irreparable injury; (3)
whether granting the injunction will substantially injure :the nonmoving parties; and (4)
where the public interest lies. See Hilton v. Braunskill, 481 U.S. 770 (1987); Garcia-Mir
V. Meesé,'781 F.2d 1450, 1453 (11th Cir. 1986), cert. denied, 479 U.S. 889 (1986);
Belcher v. Birmingham Trust National Bank, 395 F.2d 685 (5th Cir. 1968); Johnson v.
Mortham, 926 F. Supp. 1540, 1541 (N.D. Fia 1996). An injunction may be issued on a
lesser showing of a "substantial case on the merits" when "the balance of the equities
weighs heavily in favor of" the moving party. Isaly Co. v. Kraft, Inc., 622 F. Supp. 62, 63
(M.D. Fla. 1985) (quoting Ruiz v. Estelle, 650 F.2d 555, 565 (5th Cir. 1981));% see also
Garcia-Mir, 781 F.2d at 1433.

B. LAZARO GONZALEZ HAS NOT DEMONSTRATED THAT HE IS
LIKELY TO PREVAIL ON THE MERITS OF HIS APPEAL

(1)  Appellant Must Make A "Strong Showing" That The Agency Decision
Is Not "Facially Legitimate And Bona Fide" or An Abuse of Discretion

[.azaro Gonzalez has fallen far short of making the required "strong showing,"
Hilton, 481 U.S. at 776, that he is likely to succeed on the merits. In order to consider the
question of likelihood of success on the merits, it is important to bear firmly in mind both
hat the narrow ismuc-en appeal is ard the parrow __S,tgr_ldgr_d of review that applies to that . .

R RS 0 AR R St RETRAT 2l ‘-.-=.t::'-:#.!‘-?%?;iﬁ‘/"‘.T-\.*-\.I:-tf.'e"-‘-:-—.a‘-a"*_\ﬂ'}‘:'f_-a;v'--'v.!-i1—1:-?5:-.'-.tr'ié\l‘{-".{f

¥ In Bonner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981), this circuit adopted as
binding precedent all decisions of the former Fifth Circuit rendered before October 1, 1981.
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issue.

(a) The appeal of the district court's decision concerns the permissibility of the
Attorney General's determination that the asylum provisions of the Immigration and
Nationality Act, 8 U.S.C. § 1158, permit her to conclude that a sole surviving parent
speaks for his or her child with respect to an asylum application when the child 1s too
young to comprehend the significance of those matters.

In order even to be eligible for asylum, an alien must make a specific type of
showing: the alien must show that he is a "refugee," see 8 U.S.C. § 1158(b)(1) —1.e,
that he 1s ﬁnable or unwilling to return to his country of nationality, and to avail himself of
the protection of tﬁat country, because of past persecution or a well-founded fear of future
persecution based on one of five factors, including political opinion. See 8 U.S.C.§
1101(a)(42)(A) ¥ Lazaro Gonzalez' arguments concerning whether it would be in the
best interests of Elian to return to Cuba with his father, general standards of living in
Cuba, and Elian's relationship with Lazaro or Marisleysis Gonzalez are simply not
relevant to the narrow issue on this appeal concerning the Commissioner's and Attorney

General's disposition of the asylum applications submitted by Lazaro Gonzalez.

Furthermore, this appeal furnishes no basis for the Court to enjoin INS's transfer of

teporary narole and care of Elian from Lazarg Gonzalez.to Elian's father, Juan

Gouzelez, ac is roqnicd by T3 roguled miRvgs eraing thalzbeng e \"1? ahegs in the—

.- de

¥The other criteria are race, religion, nationality, or membership in a particular social group.
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United States. And the pendancy of this appeal furnishes no basis whatever for Lazaro

Gonzalez to defy a directive of the INS that he present Elian to the INS for that purpose. "~~~

Again, the question on this appeal concerns the dispositx;on of the asylum applications
submitted by Lazaro Gonzalez in Elian's name; the pendency of that issue in this Court in
no way affects whose care Elian will be in while he is in the United States. Lazaro's
submission of an asylum application in Elian's name has no bearing on the responsibility
of the Commissioner and the Attorney General under the governing regulation to place
Elian in his father's care now that Juan Gonzalez is in the United States, no bearing on
Juan Gonzzilez' compelling claim to receive Elian into his care under that regulatibn, and

no bearing on Lazaro Gonzalez' duty under federal law to present Elian to the INS as

_required by the INS, so that he can be transferred to his father.

For the foregoing reasons, the likelihood-of-success prong of the showing Lazaro
Gonzalez must make in order to obtain the extraordinary relief of an injunction pending
appeal can be satisfied only if he establishes a substantial likelihood that this Court will
reverse the district court's judgment sustaining the Commissioner's and the Attorney
General's decisions on the asylum application issue.

(b) The standards governing judicial review of the decision of the Commissioner,

ratified by the A.t'tr)rnf'v Genera!, concerning the asylum apphcanons are well estabhshed '

..--,L'.#\\'..\.._ L . - . ._: “r\ '\_.(J'!-..'\_. =t ’
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the Commissioner's decision only if it is not "facially legitimate and bona fide."? Reliance
on the Kleindienst standard is appropriate because both that case and this case jn-volve
agency decisions relating to aliens seeking admission to the United States.

However, even under the more exacting (but still highly deferential) standard of
review that is generally applicable under'the Administrative Procedure Act ("APA"), 5
U.S.C. §§ 551-559, 701-706, the INS decision at issue before the Eleventh Circuit should
be upheld. As the district court observed regarding APA review, "courts hold agency
findings and decisions unlawful only if they are 'arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law." Gonzalez, 2000 WL 289604, at *25
(quoting 5 U.S.C. § 706(2)(A)) (citation omitted). "The scope of review under the
'arbitrary and capricious' standard is narrow and a court is not to substitute its judgment
for that of the agency." Motor Vehicles Manufacturers Association v. State Farm Mutual
Automobile Insurance Co., 463 U.S. 29, 43 (1983). "The task of the reviewing court is to
apply the appropriate APA standard of review, 5 U.S.C. § 706, to the agency decision
based on the record the agency presents to the reviewing court." Florida Power & Light
Company v. Lorion, 470 U.S. 729, 743-44 (1985).

The record this Court will review in considering the district court's entry of

CE Althesigh e district Tourt &4 Aot apply e Kleindienst stapdard to Count.2 becarge:it found .. -

LN 3

.o Kleindienst applies.éaly-vher: 2 el intiff " asearts A Giitstininona shallense fo dgEREY L TR wimen

s oowt catasiialy " Gorralez, 3050 WL 289604, at *31 n.3% the oruzmnment recpertfilly points et thet s e oy Ul

Eleventh Circuit case law is to the contrary. See, e.g., Perez-Perez v. Hanberry, 781 F.2d 1477
(11th Cir. 1986) (applying Kleindienst standard, in absence of constitutional challenge, to INS
parole denial), Sidney v. Howerton, 777 F.2d 1490, 1491 (11th Cir. 1985) (same).
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summary judgment on Count 2 depends on whether that court reviews the decision under
the Kleindienst standafd or the APA standard: If the Court applies the Kleindienst
standard, it should review only the three letters from the'.INS to Juan Gonzalez, to Lazaro
Gonzalez, and to Lazaro's attorneys; the Commissioner-approved INS memorandum, at
pages one through twenty-three of the administrative record; the Attorney General's letter
responding to the request by counsel that she review the Commissioner's decision, at
pages twenty-four through twenty-eight; and the asylum applications filed under seal. See
Defendant's Motion to Dismiss or Alternative Motion for Summary Judgement,
Administrative Record and Exhibits. Again, all that is necessary to sustain an agency
decision reviewed under the Kleindienst standard is "a facially legitimate and bona ﬁdé
reason." 408 U.S. at 770.

If, on the other hand, the Court applies the APA standard, review of the 318-page
record the government submitted with its dispositive motion, minus the declarations the
government asked the district court to consider only in connection with the equitable
bases of plaintiff's motion for preliminary injunctive relief,” is appropriate. A de novo
review of the facts underlying the Commissioner's decision is not appropriate, although
the Court may "consider whether the decision was based on a consideration of the

relevant factors and whether there has heen a plear error of.judgment" Motor Vekicles,

R R o Lk ~$—5«.1"l —-' '4;7'74.4— ~F "T RSN .4.._ S S L 2 Y H.'”n.——:srf.: ‘—JL-;EA«A.——-;—
¥ Th- government asked the distnct court no* ic 207 sider anv declarations it had submited, ' :

except in connection with the equitable bases of appellant's motion for injunctive relief. See

Defendants' (appellants’) Concise Summary Of Position On Pending Motions And Review Of

Administrative Record, at 1-3.

A
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463 U.S. at 43 (citing Bowman Transportation, Inc. v. Arkansas-Best Freight System,
Inc., 419 U.S. 281, 286 (1974); Cooperative Services, Inc. v. HUD, 562 F.2d 1292, 1295 "~

(D.C. Cir. 1977)). |

To the extent the Commissioner's decision involves questions of statutory
interpretation, "[c]onclusions of law rendered by summary judgment are subject to the
same standard of review as any other question of law raised on appeal.” Lipscomb v.
United States, 906 F.2d 545, 548 (11th Cir. 1990) (citing Erwin v. Westfall, 785 F.2d
1551, 1552 (11th Cir. 1986), aff'd, 484 U.S. 292 (1988)). Because what is involved here
is the interpretation of an asylum statute the INS administers, the applicable principles of
statutory interpretaﬁon are described in Chevron U.S.A., Inc. v. Natural Resources
Defense Council, Inc., 467 U.S. 837, 842 (1984), and INS v. Aguirre-Aguirre, 526 U.S.
415 (1999). See also 8 U.S.C. § 1103(a) (stating that the Attorney General's
determinations of all questions of law under the INA "shall be controlling").

Under Chevron, where Congress has not addressed the issue, a court must defer to
the agency's interpretation if it is permissible or reasonable. Lipscomb, 906 F.2d at 545
(citing Chevron, 467 U.S. at 843-44). "A finding of reasonableness does not require a
finding that the agency interpretation was the only possible construction, or that the

. agencv made the same finding the court would have made." Id. (citing Curse v. Director,

T RETE A ._..-'."...'-. e e S . . D EIR S cPeten 4 A S AT o Nodtiys s I S
ARV ISR Nes of Workers! Compensation: Frogrenia 242 F2E 456,460 lltb;.guﬁ;'l‘;gg}{;ﬂﬂtmg AL

Chevron, 467 U.S. at 843 n.11)). Moreover, the Supreme Court observed in Aguirre-
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Aguirre that "judicial deference to the Executive Branch is especially appropriate in the
immigraticn context where officials 'exercise ¢spepi_a_l:ly,§§;nsitiye political functions that
implicate questions of foreign relations.™ Aguirre-Agui:rre, 119 S. Ct. at 1445 (quoting
INS v. Abudu, 485 U.S. 94, 110 (1988)).

The Supreme Court's recognition of immigration law as occupying a unique status
for judicial review dates back more than a hundred years. "Qur cases 'have recognized the
power to expel or exclude aliens as a fundamental sovereign attribute exercised by the
Government's political departments largely immune from judicial control."" Fiallo v. Bell,
430 U.S. 787, 792 (1977) (quoting Harisiades v. Shaughnessy, 342 U.S. 580, 588-89
(1952)) (collecting cases). "The judiciary is not well positioned to shoulder primary
responsibility for as;sessing the likelihood and importance of such diplomatic
repercussions.” Aguirre-Aguirre, 119 S. Ct. at 1445; see also Fiallo v. Bell, 430 U S. at
792 (Supreme Court "has repeatedly emphasized that 'over no conceivable subject is the
legislative power of Congress more complete than it is over' the admission of aliens");
Mathews v. Diaz, 426 U.S. 67, 79-82 (1976) ("In the exercise of its broad power over
naturalization and immigration, Congress regularly makes rules that would be
unacceptable if applied to citizens"); Harisiades v. Shaughnessy, 342 U.S. 580, 588-89

(1952) ("any policy toward aliens is vitally and intricately interwoven with

~ e

Commissioner’s interpretations of the Immigration and Nationality Act are entitled to
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more deference than what is accorded other agencies in their interpretations of laws not
occupying a simiia: siatus.

Appellant's third and fourth claims in the compla.int to the district court allege
violations of INS asylum regulations at 8 C.F.R. §§ 208.9 and 208.14(b). The district
court dismissed these Counts based on its analysis of Count 2 and its "determination that
the decision of the Attorney General is controlling both on the issue of Plaintiff's capacity
to file an application for asylum and on the question of who may speak for Plaintiff in the
face of Plaintiff's incompetence,"” and conclusion that in light of Elian's lack of capaéity to
apply for asylum, "no asylum applications are pending." Gonzalez, 2000 WL 289604, at
**21, 30. Judicial review of the district court's dismissal of Counts 3 and 4 is de novo, as
is judicial review of the district court's conclusion that the Count 5, the mandamus count,
fails as a matter of law.

(2)  Lazaro Gonzalez Has Not Made The Required "Strong
Showing" With Respect to His Appeal of The District Court's
Dismissal of His Due Process Count

The district court dismissed Couﬁt 1 of the complaint for failure to state a claim. In
dismissing this Count for failure to state a claim, the district court found that plaintiff
lacked a "constitutionally protected liberty interest”; that he is an unadmitted alien,

standing, as it were, "on the threshold of initial entry"; and that his status as an alien who

i Ry heew pareiet into the 1nited Statés ma kes noiterence. jrom the siandipaintnghifsse Ll o)

inability to assert constitutional rights with respect to his admission to the United States.
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Gonzalez, 2000 WL 289604, at **21-22 (citations omitted). In this regard, the district
court relied primarily on Jean v. Nelson, 727 F.2d 957 (11th Cir. 1984) {en baric) e
(affirmed on other grounds, 472 U.S. 846 (1985)), notin'lg, among other things, that there
the Eleventh Circuit had held that unadmitted aliens cannot challenge INS decisions on
 their "applications for admission, asylum, or parole on the basis of rights guaranteed by
the United States Constitution." Gonzalez, 2000 WL 289604, at *22. In light of Ehan's
status as an unadmitted alien, the district court concluded, "no set of facts will support
Plaintiff's claim for a denial of constitutional due process under Count 1, and this Count
must be dismissed.” Id.

In Jean v. Nélson, a class action brought on behalf of Haitian aliens being held in
INS detention pending adjudication of their asylum claims, the Eleventh Circuit, sitting en
banc, had occasion to examine whether unadmitted aliens have constitutional rights with
respect to their applications for admission. See, e.g., Leng May Ma v. Barber, 357 U.S.
185, 186 (1958) (although physically present within this country’s borders, unadmutted
and excludable alien not "within the United States"); Shaughnessy v. United States ex rel.
Mezei, 345 U.S. 206, 212, 215 (1953) (inadmissible aliens are "treated as if stopped at the
border" and as being merely "on the threshold of initial entry").

- ThisC ourt conc‘luded that, "Ac to such persons the dec151ons of execuuve o

noLuE Jloaliel .

PO S Y . . Li-.'..:.én.,\[); ;Srlhl& TP NN S CHE L ST SO SR

S g dminictndl e 'ﬁ"ﬁr‘*‘?” 5(‘*1'110 within ;:- T =!*uPsJ“ Confir -ﬁ by L,r)ngress are due

process of law." Jean, 727 F.2d at 967 (quoting Nishimura Ekiu v. United States, 142
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U.S. 651, 660 (1892)) (collecting cases).y The Eleventh Circuit's holding in this regard is
setiled iaw. Aliens “on e :hreshiond of-_ipi'ti;_d c;_ltr)"'\‘.zz_l-'-:{; no.moté constitutional rights in.
connection with their applications for admission than w&uld an alien physically located in
another country. See Landon v. Plasencia, 459 U.S. 21,32 (1982) (An alien on. the
threshold of entry "has no constitutional rights regarding his application [for admission],
for the power to admit or exclude aliens is a sovereign prerogative."); Kwong Hai Che»_v v.
Colding, 344 U.S. 590 (1953) (Bill of Rights a futile authority for applicant for
admission); United States ex rel. Knauff v. Shaughnessy, 338 U.S. 537, 544 (1950)
("Whatever the procedure authorized by Congress is, it is due process as far as an alien
denied entry is concerned"); i_d. at 600 (denial of removal hearing "raises no
constitutional conflict if limited to 'excludable’ aliens who," again by virtue of their status,

"are not within the protection of the Fifth Amendment"); Gisbert v. U.S. Attorney

§ This Court has made clear, however, that "aliens can raise constitutional challenges to depriva-
tions of liberty or property outside the context or entry or admission, when the plenary authority
of the political branches is not implicated." Jean, 727 F.2d at 972. See also Amanullah v.
Nelson, 811 F.2d 1,9 (1st Cir. 1987) ("outside the context of admission and exclusion proce-
dures, excludable aliens do have due process rights.") (emphasis added).

7 The Supreme Court further stated,

[A]n alien who seeks admission to this country may not do so under any claim of
right. . .. Such privilege is granted to an alien only upon such terms as the United
Stater shall prescrbe, Itmoat be sxe_rcisedggigg,pond?ncc.withtb.e procedure. . - -5

L srhich the UL AR BLAIES: providus. .. . 1]t IS fOb R T Mo g inwe 2L any.cowt, : _
nlegs avmeark iz honzed by lawe® review. the determinatianiaz the gelitical iz ot L

branch of the government to exclude a given alien.

Knauff, 338 U.S. at 542.
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General, 988 F.2d 1437, 1442 (5th Cir. 1993) (excludable aliens entitled only to those
due process rights as are provided by law); Lynch v. Cannatella; 810 £.2d 1363,1373
(5th Cir. 1987) ("entry ﬁctior.1' that excludable aliens aré to be treated as if detained at the
border . . . determines the aliens' rights with regard to immigration and deportation
proceedings”).

As for the specific question of whether unadmitted aliens may assert a right to
asylum based on the Fifth Amendment's Due Process Clause, the Eleventh Circuit was
explicit. "[E]xcludable aliens . .. have no constitutional rights with respect to their
applications for . ..asylum...." 727 F.2d at 984. Rej ecting an argument that the
Refugee Act creatéd a constitutionally protected "liberty" or "property" interest in asylum,
it found that 1t is "cllear that the Refugee Act does not create an entitlement to asylum"” but
only provides that asylum may be granted in the Attorney General's discretion. Id. |
Therefore, the Eleventh Circuit concluded, "[t]he grant of asylum does not . . . create an
interest protected by the due process clause.” /d. at 981-82.¥ Other circuits also have
found that the INA's asylum provisions do not create a constitutionally protected liberty or

property interest. See, e.g., Garcia v. INS, 7 F.3d 1320, 1326 (7th Cir. 1993); Ramirez-

¥In aﬁﬁrmmg the en banc decision in Jean, the Supreme Court stated that the Eleventh Circuit
St nat Live reacherd constitutional issuys: shecauss:. e anl\cs xi.appeal could hﬁy"b«,@ﬂ cave oo

‘,g- iy _ CINT LT ND S

Taventh Circuit later.fonnd. that "ont en bdnc hniding in [Jean] seoéingite Sonstutionak Lismué . Dol
remains viable as the Supreme Court did not vacate the opinion but affirmed and remanded on '
alternative grounds." Cuban American Bar Ass'n v. Christopher, 43 F.3d 1412, 1428 n. 20 (1ith
Cir. (1995).
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Osorio v. INS, 745 F.2d 937, 942-43 (5th Cir. 1984).

Appellants base their first count on an assertion that Elian's parole entities him to
the constitutional pr(;tectlons afforded "all perso‘ns with;n tﬁé.'té'r;ito.ria'lljﬁrisdic-t.ioﬁ ofthe “
United States." Complaint at § 36. The Eleventh Circuit in Jean expressly rejected this
contention, saying, "The Supreme Court has consistently rejected claims that the parole or
detention of an excludable alien has an effect on his status under the law." 727 F.2d at
969 (citing Leng May Ma, 357 U.S. at 188; Mezei, 345 U.S. at 215; Kaplan, 267 U.S.
228,230-31 (1925); United States v. Ju Toy, 198 U.S. 253, 263 (1905); Nishimura Ekiu,
142 U.S. at 661; Ahrens v. Rojas, 292 F.2d 406, 410-11 (5th Cir. 1961)). "The parole of
aliens seeking adrrﬁssion is simply a device through which needless confinement is
avoided while admi-nistrative: proceedings are conducted. It was never intended to affect
an alien's status." Id. (quoting Leng May Ma, 357 U.S. at 190).¥ Clearly, Lazaro
Gonzalez' motion for an injunction pending appeal prohibiting enforcement of the INS
parole revocation and reparole of Elian into his father's care — as is expressly provided
for in regulations governing the release of alien juveniles — lacks the required "strong

showing" as to Count 1.

¥ In any event, even if the Due Process Clause were applicable, the Attorney General has
- oﬁn-r*c\ - y:r\rp than WE :.rmrer TTOCesR o »_’: ,u- ’F Wlkh 7L\‘P&L q}.i LLC apphcatlon fOI' asylum or -

........

applications only after prowdmo for two mtemews of him in Cuba and after affordmo Lazaro
Gonzalez an opportunity to be heard, and she personally met with Juan Gonzalez on April 7 and
Lazaro Gonzalez and his family on Apnl 12.
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(3)  Lazaro Gonzalez Has Not Made The "Strong Showing Required for
Injunctive Relief with Respect to Counts 2 Through 3

Nor has Lazarc made the required showiné.to obtain an injl_lncfion hased on
Counts 2 through 5. At issue in these counts is the question of whether the Commissioner
and Attorney General reasonably construed Section 208 of the Immigration and
Nationality Act, 8 U.S.C. § 1158, not to require a full adjudiéaﬁon of an asylum
application filed on behalf of a six-year-old child by a distant relative where (1) the child's
own father (whom the Commissioner has found to enjoy a close and loving relationship
with his son (see Exhibit One at 4, 5-6, 7)) has decided not to file such an application, and
(2) the Commissioner and the Attorney General have not found an objective basis for
asylum in any even't after reviewing the applications and other evidence submitted. /d. at
10-11. Elian has a right under the statute or regulations to apply for asylum.

Lazaro Gonzalez, of course, disputes the district court's reliance on Chevron
deference, arguing that the language of 8 U.S.C. § 1158(a) is plain and affords Elian the
right to apply for asylum. But Lazaro continues to miss the point. Section 1158(a)(1)
provides that "any alien" in the United States may apply for asylum. But the question here
is not whether Elian may apply for asylum: the INS has always acknowledged that he

may. See Defendant's Motion to Dismiss, Administrative Record and Exhibits at 16

C(aye o daeswlon re sogniziog that “asylui statute ¢learty invests & chuld wills the right to ™ ™" T
. ) ' L d.-:-\' R R -—n . "'I\ ]:r‘;'\f: '5_ i(’h 20 .(‘-31-1- LRI B B Rl ey LR ._,,.:,—,4_‘,_;‘.’“_.:
i izsek 20 fum” Pa&xer the questicn iz '».‘ctl 2e E‘ T sz opplisd for oylom the INS

concluded that because of his tender years he cannot do so for himself, and that the person
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through whom Elian could apply — his father — expressly declined to do so. The INS

. appnsed Lazaro Gonzaléz of that conclusion be_fdre Lazaro filed his lawsuit. See, e.g.,
AdministrativeRecord and Exhibits at 4-5 (Jan. 5, 2000, INS letter to Lazaro Gonzalez,
refusing to accept Lazaro's asylum applications for Elian because "Elian does not have the
capacity to apply for asylum without the assistance of his parent,” and Elian's father "has
repeatedly informed us of his decision not to assert Elian's right to apply for asylum"); id.
at 6 (Jan. 5, 2000, INS letter to Lazaro's attorneys) (same), id. at 15 (agency decision
analyzing, "[iJs Elian truly seeking asylum?"). Lazaro's plain meaning arguments
overlook this point. As the INS decision put it, "While the asylum statute clearly invests a
child with the right to seek asylum, the question of capacity to assert that right 1s
unresolved." Id. at.16.

Finding that the capacity of a six-year-old to apply for asylum is a question of law,
the district court upheld the INS conclusion that Elian lacked sufficient capacity. Section
1103(a)(1) of Title 8 supports this because there Congress directed that the Attorney
General's determinations and rulings on all questions of law "shall be controlling." And
Section 1158 of Title 8 supports this, for, as the district court aptly observed, to accept

.Lazaro's argument that all children have a right to apply for asylum independent of what

their parents may want for them "requires the. Aftorney General to adjudicate asylum.

it TE g se Heaticn RA A YEE 2dds -~ ne matter how young in.age e materahe chimsite s s i i

speak for them, and no matter what their mental condition.” Reno v. Gonzalez, 86 F.
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Supp. 2d at 1192. Lazaro's brief to the Eleventh Circuit challenges the Court's conclusion
i sarding the compsteacy issue, insisting that "if a young ~kild is medically qualified so. ..
speak . . . his words should at least be considered.” Appéllant's Opening Brief at 27. But
as the Seventh Circuit observed in Polovchak v. Meese, 774 F.2d 731, 736 (7th Cir.
1985), where the INS had granted asylumto a twelve-year-old Soviet boy against his
parents' wishes, Polovchak "was presumably near the lower end of the age range in which
a minor may be mature enough to assert certain individual rights that equal or override
those of his parents." Polovchak was twelve. Elian is half that age.

Because the Commissioner, ratified by the Attorney General, permissibly
concluded that Elian lacks the legal capacity to apply for asylum on his own, the question
then is which of two adults -- his father, who has raised him for six years in a close and
loving relationship and who is his sole surviving parent with full legal authority to act on
his behalf -- or a distant relative in whose care Elian was only temporarily paroled,
pending completion of immigration matters and reunion with his father. The decision of
the Commissioner and the Attorney Géneral that the pa.rent properly speaks for the child
in these circumstances is consistent with longstanding legal principles and practices in this
country and is firmly grounded in the Constitution, as the Supreme Court rec_ognized n

Reno v. Flores. The sacred bond between parent and child is also a universally shared

7 prinéiple in the mferesional novmindty  Rasnechng daét Lol drREuiso sarerstidie - e

family-reunification principles of the immigration laws and international agreements,
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including those governing refugees. And, finally, adherence to that rule of law in this
case is of central importatice to the United Statec-in the wond womunaiuty, morderto - -
ensure that other nations to which U.S. children travel V\:/ill return U.S. children to this
country promptly under comparable circumstances. See the /980 Hague Convention on
Civil Aspects of International Child Abduction.

To the extent that Lazaro's motion for injunctive relief and Eleventh Circuit brief
go beyond questions of law to other aspects of the agency decision, he must make a strong
showing that the decision is not facially legitimate and bona fide or at most that it is
arbitrary and capricious. He claims the INS did not assess Elian's interests or whether
those interests may_ diverge from his father's. Opening Brief at 25-34. But the agency's
decision clearly reflects that it considered the question of whether Elian's interests diverge
from his father's. See Administrative Record and Exhibits at 7 ("The INS must determine
whether the father has an interest that conflicts with his ability to represent the
immigration interests of the child. Specifically, the INS must consider whether the
possibility of coercion precludes Elian's father from making his true intentions known and
speaking on behalf of Elian and whether Elian's asylum application represents a
divergence of interests between the father and child"). The INS reasoning on that issue
satisfies both the Kleindienst and the APA standard.

solely on Juan Gonzalez’s decision not to file an asylum claim on behalf of Elian. Before
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giving effect to that decision, the Commissioner and the Attorney General specifically
considered wheiher, notwitistanding jaan’ Gonzalez's decision not to {il€-an asylum -
application on Elian’s behalf, there nevertheless was an'-objective basis for such an asylum
claim. After reviewing the applications and other information submitted by Lazaro
Gongzalez, they concluded that there was not. See Administrative Record at 10-11. In
taking that approach, the Commissioner relied on the practice in analogous situations
where an accompanied minor arrives in the United States. /d. at 8-11.

In addition, through its investigation and two interviews of Juan Gonzalez, the INS
developed a significant administrative record demonstrating that Juan Gonzalez had a
long-standing, affectionate, parental relationship with Elian throughout the boy's life. See
Defendant's Motioﬁ to Dismiss, Administrative Record and Exhibits at 48-55, 72-107,
118-99, 228-43. Juan Gonzalez has been an involved and caring father whether it came to
parental participation in a child's education and activities (/4. at 72-107); his medical
treatment and care — Juan Gonzalez was the listed parental point of contact in Elian's
hospital records (/d.); or whether it involved the simpler and happier activities like
teaching a boy to swim, ride a bike, do karate, or get a haircut (/4. at 51). Beyond the fact
of his parents' divorce and the problems attendant on that for any family, Elian enjoyed a

happily normal life in the nurturing bosom of his Cuban family. This record further |

"7 . supcorted the conclusions by the Comihissionegid: the ‘Attormay e fia fan © =¥ 1777 =

Gonzalez is a proper representative of Elian in immigration matters.
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The implementation of Immigration and Nationality Act Section 208 by the

- Cornmissioner n these unusual ci;-cum::gnces is._f}.xl_!ycc:\nsistent_.w_ilth the stamitory text .
and plainly satisfies both the Kleindienst and APA standards. As we have said, the
fundamental question on this appeal is not whether Elian can apply for asylum, but
whether he has done so. The Commissioner concluded that a juvenile of such tender
years as Elian lacks the legal capacity to apply for asylum. The question then, in
determining whether Elian has filed an application for asylum, is which of two adults
speaks for Elian -- his father, or a far more distant relative. The decision of the
Commussioner and the Attorney General that Elian’s father speaks for him, and that
therefore Elian should not be regarded as having filed an asylum application, .was
consistent with bacicground principles governing the parent-child relationship -- principles
that in this country are rooted in the Constitution as well as universally accepted norms.
Section 208(b)(1) of the Immigration and Nationality Act, 8 U.S.C. 1158(b)(1),
specifically provides that the Attorney General “may grant asylum to an alien who has
applied for asylum in accordance with the requirements and procedures established by the
Attorney General.” Here, the Commissioner, affirmed by the Attorney General, adopted
the reasonable “requirement” that when an asylum application is sought to be submitted
on behalf of a minor of tender years, who lacks the legal capacity to file an application on

7l nis owly vehalf, the appication mest ue diou ay: i persoil o lewlllly.and pug jc;_g}_:-x-";:: s e
. . P ST . ST AL R . B A P R ok T * v
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speaks for the child and that, in the present circumstances, that person is Elian’s father.
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Furthermore, Section 208(d)(1) provides for the Attorney General to establish a
-proced‘ure for the consideration of asylum éb—plliscé‘fiﬁo’r{sjhthat are filed under subsection (a)..
Even if Lazaro Gonzalez were correct that the applicatiéns he submitted on behalf of
Elian should in some sense be deemed to have been “filed,” the Commissioner and the
Aftorney General adopted a sensible and permissible procedure for “consideration” of = -
those applications. As stated above, the Commissioner provided for two interviews of
Juan Gonzaiez in Cuba and one of Lazaro Gonzalez in Miami, and the Comumissioner also
considered the allegations made in the applications themselves as well as numerous
declarations and other materials that were submitted. The Commissioner also drew from
practices in analogéu_s circumstances in fashioning her approach to considering the
applications that h;d been submitted in Elian’s behalf by someone other than his father.

" Those procedures, involving full and repeated consideration by the Commissioner and the
Attorney General of the United States, were far more than ample as a basis for concluding
that the applications Lazaro Gonzalez sought to file against the wishes of Elian's father
would not be regarded as having been filed by Elian and did not in any event furnish an
objective basis for asylum independent of his father's wishes. Section 208(d)(7) of the

Immigration and Nationality Act provides that nothing in subsection (d) creates any

procedural or substantive right that is legally enforceable against the United States or any
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implementation of ﬁfocedures by the Attorney General for the consideration of asylum
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applications in these circumstances. But to the extent judicial review is available, the
Acuey Geuneral's approach plainly satisfies ¥ !.eindi.ens.r..and. the APA..

Finally, relying bn johns v. INS, 624 F2d 522(5th C.i.r.-1.980), Lazaro see.ks
reversal of the district court's decision because the Court did not appoint a guardian ad
litem. Opening Brief at 53-55. He has not made the required "strong showing" here
eith;:r. Johns did not require the appointment of a guar‘dia.n ad litem for Elian. The
analysis of the guardian ad litem issue in Johns -rested on application of the Fifth
Amendment Due Process Clause, a constitutional protection, as the district court
re;ognized in its analysis of Count 1, that does not apply here on account of Elian's status
as an unadmitted alien. 86 F. Supp.2d at 1187. In any event, the district court recognized
Lazaro as Elian's "r;ext friend." 86 F. Supp. 2d at 1186. Whatever the precise differences
were between a next friend and a guardian ad litem before Congress adopted Rule 17(c),
the distinction has been eliminated.' See Wright & Miller, Federal Practice and
Procedure § 1572; see also Fed. R. Civ. P. 17(c) (infant may sue by next friend or by a
guardian ad litem).

C. THE BALANCE OF EQUITIES WEIGHS HEAVILY AGAINST AN
INJUNCTION

R A Loeavs’s o p!erL 13 thet the dastrict court did not appomr a guardian with expamsive. .

" powers as ai d.dvaI' ek sppointmeaitwold Tavd flszedsd Rl 1Ty switherity, andr

- would have c‘erumS(Pnff’d legal recmmoqs .0n,the praner ns¢ eafth (,r IS TeYiew ofthe s ,', ;‘ _ ,'_

1"1-4\1 T \"7

Attomcy General's decisions in this area. See Defendants' Motion To ismiss at 67-80;
Defendants’ Concise Summary Of Position On Pending Motions And Review Of Administrative
Record at 1-3.
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(1)  The Equities of Juan Gonzalez and Elian in Prompt Reunification Far
Ontweigh Those of Lazaro Gonzalez Ii\q:__Pr_eve.nt‘,_i:r!g Reunification

o~ .. Inassersing the balance ofequitiés in this case, 1txs essential to recogﬁize that this |

is not a suit brought by Elian, who is a six-yéar-old child lacking the legal capacity to sue.
Rather, it is, fundamentally, a suit arising out of a disagreement between two adults over
who should speak for and have custody of Elian. Specifically, itis a suit by Lazaro
Gonzalez — who has had Elian in his care since November only because the INS

temporarily paroled Elian into hus care under federal law during the pendency of
immigration proceedings — that seeks to keep Elian with Lazaro Gonzalez in the United
States against the express wishes of the boy's father and against the express determination
of the Commissioner and the Attorney General (sustained by the district court) that Elian's
father properly speaks for him in immigration matters. Although we recognize the
affection for and attachment to Elian that Lazaro and his family feel, that affection and
attachment do not constitute equities that can outweigh the constitutionally and
historically protected interests of Juan Gonzalez in being reunited with his son and
returning with him to their home among extended family and friends.

Furthermore, the interest in reuniting father and son, and the equities weighing

heavily in favor of allowing the Attorney General to bring it about in accordance with her

A AR | DI P PO A RN R RPN IS o N - Iy 1o o ’--‘--:".‘ o q 1 -
coasidensd julgiicat, aunot Saaxks alovn, The respact for Lis gprmzs prIvVT leges and. L

. PO . . L mrens . .. . . P T A T ) .
e Lon @ URATINT L R S e --:Q‘;‘,—-‘H{::ﬁ;‘ W3 vy e s vt

i T TopesBONSTbiLES Ui paleuthd >d under our constituticaal heritage derive as well Tom the
recognition that children benefit from the special bond, nurturing, guidance, and learning
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that they experience with their parents from the moment of birth. Itis a fundamental

* prusrise of society that the entrusting of children to the care.of their parents will resultin_

the most fitting course of their development and decisions about their lives, even if others
might disagree with a parent's choices. In this case, Elian's father and extended family in
Cuba raised him for the first six years of his life. The relief Lazaro Gonzalez _secks would
deprive Elian of the most basic opportunity to experience that relationship with his father
and extended family once again. that is decidedly an equity weighing strongly in favor of
immediate effectuation of the Attorney General's decision that Elian should be reunited
with his father.

Finally, it is-essential to the freedom and autonomy of both parent and child that
society honor their m relationship and sacred bond. the very foundation of society in
turn rests on those basic relationships and a broadly shared affirmation of their
importance. Respect for the bond between parent and child therefore is still another
equity weighing against an injunction barring effectuation of the Attorney General's
decision. |

(2)  Elian Will Be Harmed If Reunification Is Delayed

The district court, in fact, trenchantly noted that "Even this well-intended litigation

has the capacity to bring about unintended harm.” Gonzalez, 2000 WL 289604, at *30.

P . _I. __: "._:,_' .- :'. _-':__‘,_1:':_ o . . P e - el ~ T 1. o ' ;.A" - . ...-,_
SUIhE distmot court's e RELTY Adens ree peCEi gy ha Auttnicky. Lxensiel'y cleaily siiteulaien . virarson s toae

views on the matter of whether Elian should return home, [and] the reality that each
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passing day is another day lost between Juan Gonzalez and his son” (id. ) go to the heart _
of this question. Since Nuvember 22, 1999, over 140 days have teen lost between Elian
and Juan .Gonzalez.. [t 1s time to staunch that loss. -
Elian will suffer irrreparable harm if the Court grants an injunction pending appeal.
Dr. Paulina Kemnberg, who together with Dr. Jerry M. Weiner and Dr. Lourdes Rigual-
Lynch, interviewed Juan Gonzalez and his wife, as well as Lazaro Gonzalez (on April 9
and April 10, 2000, respectively), advised the INS Commissioner Meissner concerning
the "impact of a continued delay in the transfer of Elian Gonzalez into the custody of his
father, Juan Gonzalez." See Exhibit Five, Declaration of Dr. Paulina Kernberg ;
concurrences of Dr. Jerry M. Weiner, Exhibit Six, and Dr. Lourdes Rigual-Lynch,
Exhibit Seven. It v./as Dr. Kernberg's opinion that "it is crucial for Elian to clear about
who has authority for him, namely his father." She continued, "Not to return to his father
as soon as possible may make him feel that he has lost not only one parent, but two
parents.” See Exhibit Three, page 2. She stated, "It is my opinion that the immediate,
definitive, and unambiguous transfer of Elian into the custody of his father, Juan
Gonzalez, preferably in a neutral setting, would make an essential contribution to Elian's
"mental ‘and emotional well-being. This is especially so given that Elian is aware that his

father has been in the United States for nearly one week . . . Any further delay in reuniting

- cestTiinn vt Bis father 6ridEy action that woud creere 4. 56782 DL AN EIYLOL SuCeTalliy . 2057 & 5

to who will be rcspo-nsible for Elian's care and well-being could be expected to cause
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increasing stress and psychological harm to Elian." /d. at page 3. She opines that "a
transfer in a neutral setting would be preferable,” but "the most important consideration at
this time 1s Elié.n’s i:rruriédiéte and unambiguous reunior{?;;/it}; 'h.i.s":fa'th—le.r:" -Id.

Finally, as Judge Bailey of the Florida family court so eloquently observed in her
oﬁinion dismissing Lazaro Gonzalez' state court action, the equities must take into
account the broader social context and intense media scrutiny in which this young child
finds himself during every day that his return to his father is delayed. See In Re: Matter
of Lazaro Gonzalez, at 18-21. Itis time for that delay to end.

This'is not an appeal by Elian, but an appeal by Lazaro Gonzalez, who insists on
vindicating his owﬁ asserted rights through full appeals and collateral attacks. All parents
would be greatly u;;set by the prospect of a distant relative asserting rights on behalf of
their child despite the parent's contrary desires and the considered judgment of the
officials responsible for administering those laws by which their decisions must be given
legal effect . Ultimately, the purpose of the injunction Lazaro Gonzalez seeks is to
prevent the defendants from reuniting Elian with his father. The expert medical opinions
obtained by the government clearly confirm that a definitive and unambiguous transfer of
Elian's c'ustody to his father works to Elian's benefit, not to his irreparable harm. Those
same exnerts have opined that any actiong taken to delay the reunion.betwec_n Juan
Gonzzlez Jld E1‘1n particularly now that Juan LrOn'ulez Is in the Unlfﬁd States and Ehan

T bl . o YT R S RS I [n\ R ASERTEESLS FE SR an ..

1s aware of that fact, will signal continued conﬂxct among the adults in Elian's life, and
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will complicate the child's psychological situation. See Exhibits Five, Six, and Seven.

3. Lazaro Gonzalez Has Failed to Show That Appellees “Vill Not Suifer
Substantial Harm From The Issuance of The Injunction

[azaro Gonzalez has failed to show that the issuance of an injunction will not
substantially harm appellees' interests. To the contrary, an injunction would harm
appellees' interests at multiple levels: it would substantially interfere with appellee's
ability to honor Juan Gonzalez' legitimate demand that his son Elian be immediately
returned to him, and Elian's interests in being reunited with his father.l Concomitantly, it
harms Elian's psychological condition. See discussion above. It substantially interferes
with the Attorney General's ability to implement the immigration parole regulations that
expressly require tﬁat the parole of an unaccompanied minor be to the minor's parent if
that parent is in the United States. See 8 C.FR.§§212.5,236.3(b)(1) (l1999); Reno v.
Flores, 507 U.S.292,310 (1993). Inaddition, an injunction would harm the INS'
interest in adhering to the family reunification policy that is reflected throughout the
Immigration and Nationality Act and its regulations. See Government's Administrative
Record and Exhibits at 284 (Declaration of Michael D. Cronin, Acting INS Associate
Commissioner for Programs). Moreover, an injunction would harm the IN S' interest in
being able to give effect to irnmigration decisions made by parents on their children's

Ueliaid. fd. Lat fscal )mr INS mvxPx'for inspeciéd a tntal of 345,000, 000

- . acnirmmigrant aliensetcur poiut cfonsy. Idnei283. A ’e.rcre Dercentage of these aliens...paee el

were children, many them children of tender years like Elian. ld.
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4. Lazaro Gonzalez Has Not Shown That The Injunction Will Serve The
Public Interest

The United States would suffer substantial harm .in its international standing in
protecting parental rights in cases involving American children wroﬁgfully removed from
thjs country if the Attorney General were prevented from effecting her decision that Elian
should be reunited with his father. See Id. at 286 (Declaration of Assistant Secretary of
State for Consular Affairs Mary A. Ryan). It would disserve the public interest to
undermine the principle that parents should decide what is best for their children. It
would disserve the public interest to undermine the ability of immigration inspectors to
look to parents or cher responsible adults to make immigration decisions for minors. /d.
at283. And it wouid disserve the public interest to ignore accepted international practice
in cases involving a sole surviving parent located in the United States, where we would
expect a foreign country to return the child to the surviving American parent immediately.
Id. at 287.

The admission of aliens is a sovereign power reserved to the political branches of
the government. Fong Yue Ting v. United States, 149 U.S. 698, 707-11 (1893); Jean v.
Nelson, 727 F.2d at 964. The immigration laws, regulations, and policies of the United
States all entail consequences that may extend bcyond a particular alien to touch upon

such vital povernment interests as international relations. See INS v. Aguirre-Aguirre, 119

- 3. Ct. at 1449 ("iz the immigratica context . . . officials 'exercise €5 coially sensitive
a4 b/

political functions that implicate questions of foreign relations.”) (quoting INS v. Abudu,
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485 U.S. 94, 110 (1988)). The interests of this Nation and of the international community
ihus are ﬁrmlly aligned with those of Juan Gonzaiez and Elian in being reunited with cne
another.

\ CONCLUSION

For the foregoing reasons, the Court should deny the motion for an injunction
pending appeal or in the alternative for a stay of administrative action pending appeal,
because appellant has not demonstrated a substantial likelihood of success on the narrow
asylum issue that is presented on appeal and the balance of equities weighs heavily against
that extraordinary relief.

If the Court nevertheless concludes that some assurance that Elian will not leave
the country while tk'xe appeal is pending is necessary, the appellees consent to the entry by
this Court of an injunction requiring the appellees to issue a departure control order
barring the departure of Elian Gonzalez form the United States pending the issuance of
decision by this Court on the instant appeal, conditioned upon the Court also entering an
order directing Lazaro Gonzalez to present Elian Gonzalez to the Immigration and
Naturalization Service (INS), as directed by the INS, for transfer of care to Juan
Gonzalez. The departure control c;rdér shall become effective upon the presentment of
Elian Gonzalez to the INS by La.igro Gonzalez, as directed by -the INS. The dcpartui'c

control order that would be applicable in that event is attached .
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELIAN GONZALEZ, a minor, by and
through LAZARO GONZALEZ, as next
friend, or alternatively as temporary legal
custodian, of ELIAN GONZALEZ, a minor,

No. 00-

Petitioners/Plaintiffs,

v. DEFENDANTS' OPPOSITION
TO PLAINTIFF'S MOTION FOR
JANET RENO, Attorney General of the TEMPORARY RESTRAINING
United States; DORIS MEISSNER, ORDER

Commissioner, Immigration and
Naturalization Service; ROBERT WALLIS,
District Director, Immigration and
Naturalization Service; UNITED STATES
IMMIGRATION AND NATURALIZA-
TION SERVICE; and UNITED STATES
DEPARTMENT OF JUSTICE,

Respondents/Defendants.

vvvvvvvvvvvvvvvvvvvvvvv

Defendants Janet Reno, et al. by and through their undersigned counsel, hereby
oppose Lazaro Gonzalez's motiorli for a témporary restraining order prohibiti_rig_the
government from transferring Elian Gonzalez to his father's care and custody and
preventing Elian's return to Cuba. The Court should deny plaintiff's motion.

/17
/1]

/1



L BACKGROUND

Elian Gonzalez is a six-year-old Cuban national whose mother perished after
setting out from Cuba in a small boat headed for the Unifed States. See Exhibit A, "How
It Happened." He was found floating on an inner tube in the Atlantic Ocean, taken to a
hospital, and then given an Immigration and Naturalization Service ("INS") parole into
the temporary care of his great uncle Lazaro Gonzalez.

The INS has handled this case in a cautious, deliberate, and humane manner from
the outset. After a thorough investigation, it determined that only Juan Gonzalez could
speak for Elian concerning his immigration s-t'atu.s'.- Accordingly, it honored Juan's
requests that Elian's application for admission and the asylum applications submitted in
his behalf by Lazaro be withdrawn. See Exhibit B, Memorandum of the INS Office of
 General Counsel. Based on those careful determinations, the INS sought Lazaro's
cooperation in bringing about Elian's transfer to his family in Cuba. See Exhibit C,
Letter of Michael Pearson. Rather than cooperating with the INS, Lazaro sought
intervention by a state family cdurfc Whiéh granted a Temporary Protective Order
directing that the status quo be preserved, and that Elian could not be remov-éd. from its
juri'sdiction. See Ef(‘hibit D, Temporary Protective Order.

After the Attorney General determined both that the INS had correctly determined
that Juan spoke for Elian and that the family court's order had no bearing on the federal

immigration matter (see Exhibit E, Letter of the Attorney General), Lazaro filed suit in

(B



the United States District Court for the Southern District of Florida seeking an order that
the INS accept and adjudicate the asylum applications Lazaro submitted on Elian's
behalf. After hearing argument on the case, the District Court for the Southern District
of Florida dismissed the lawsuit and cautioned that "each passing day is another day lost

between Juan Gonzalez and his son . .. ." See Gonzalez v. Reno, et al., 86 F. Supp.2d

1167, 1194 (S.D. Fla. 2000).

When plaintiff appealed that decision to the United States Court of Appeals for
the Eleventh Circuit, the government offered to forego exeréising ifs authoﬁty to remove
Elian from plaintiff's care on the condition hé 'prévide written assurance that Elian
promptly would be surrendered once the appeals process was exhausted. Under the
pertinent regulations, the INS normally seeks similar assurances from any person into
whose care a juvenile alien is paroled. See 8 C.F.R. §§ 212.5(c); 236.3. However,
Lazaro Gonzalez once again refused to cooperate with the government.

After a four-and-a-half month separation from his son, Juan Gonzalez traveled to
the United States to reunite with Elién. and return to Cuba. His arrival brought about the
INS's decision to transfer Elian's parole from plaintiff to Juan Gonzalez. Seé Ekhibit F,
Letter of Michael Pearson. Seeking a smooth and peaceful transfer of Elian into Juan's
care, the INS consulted two eminent psychiatrists and an eminent child psychologist,
each of whom recommended that the reunion between father and son should occur

sooner rather than later. See Exhibit G, Declaration of Dr. Paulina Kemberg;

()



concurrences of Dr. Jerrv M. Weiner; Exhibit H, and Dr. Lourdes Rigual-Lynch, Exhibit
[ The INS's further efforts to reach an agreement with Lazaro for a prompt and orderly
transfer of Elian into his father's care were rebuffed. Instead, Lazaro returned to the
family court and sought an emergency hearing and order blocking the INS's efforts to
bring about a reunion of father and son. Lazaro's efforts failed when the family court
dismissed plaintiff's petition for temporary custody, finding that the suit was defective
both because Lazaro lacked standing to sue and because the suit was federally
preempted. See Exhibit J, Gonzalez v. Gonzalez, No. 00-00475-FC-28 (Apr. 13, 2000).
In dismissing Lazaro's suit, the Circuit Judgé' corﬁmented that Elian

has survived the heart-wrenching loss of a mother and is enmeshed in the

terror of a custody fight, and no matter how well-intentioned everyone in
the this case is, his days are filled with uncertainty.

X x* *

At this point, this child has become a joke on Letterman and Leno, a

skit on Saturday Night Live, and an hourly update on daytime tv. We are

losing sight of him as a child and starting to treat him as a thing. We need

to stop.
Id at21.

In an effort to bring a final and peaceful reunion between father and son, the
Attorney General herself traveled to Miami for face-to-face negotiations. Lazaro
Gonzalez still refused to transfer Elian into the care of his father. Accordingly, the INS

ordered Lazaro Gonzalez to deliver Elian to its officials in Miami so that he could be

brought to Washington, D.C. and reunited with his father. See Exhibit K, Letter of
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Michael Pearson. Lazaro Gonzalez refused to comply with that order.

Now, having lost in both his home state and federal courts, Lazaro Gonzalez
comes to Washington, D.C., searching for a forum which he hopes will authorize his
continued refusal to reunite a son with his father. This Court too should refuse to
sanction Lazaro's efforts to separate father from son. Not only should his motion for a
temporary restraining order be denied because of simple notions of humanify, but it
should be denied because Lazaro (1) lacks standing to sue on Elian's behalf; (2) his case
is not justiciable; (3) the present action is barred by the doctrine of res Jjudicata; and (4)
the decisions of the INS irt this matter comport With the obligations of the United States -
under international law.¥

ARGUMENT

THIS COURT SHOULD DENY PLAINTIFF'S MOTION FOR 4
TEMPORARY RESTRAINING ORDER

A. STANDARD FOR ISSUANCE OF TEMPORARY RESTRAINING
ORDERS

In the District of Columbia Circuit, when a party moves for a temporary
restraining order, the standard to be applied is the same as if the party had moved for

preliminary injunction. To demonstrate entitlement to a preliminary injunction, the

¥ On April 13, 2000, the Eleventh Circuit Court of Appeals granted a temporary injunction
pending appeal which precluded Elian's leaving the United States until further order of the Court.
It also ordered the government to respond to Lazaro Gonzalez's motion for injunction pending
appeal no later than 9:30am, April 14, 2000.



moving party must show: (1) a substantial likelihood of success on the merits; (2) that he
would suffer irreparable injury if the injunction is not granted; (3) that an injunction
would not substantially injure other interested parties; and (4) that the public interest
would be furthered by the injunction. See, e.g., Mova Pharmaceutical Corp. v. Shalala,
140 F.3d 1060, 1066 (D.C. Cir. 1998); City Fed Financial Corp. v. Office of Thrift
Supervision, 58 F.3d 738, 746 (D.C. Cir. 1995). In deciding whether to grant an
injunction, the court must balance the moving party's showings in all four areas. City

Fed Financial Corps, 58 F.3d at 747.

B.  PLAINTIFF HAS FAILED TO ESTABLISH 4 SUBSTANTIAL
LIKELIHOOD OF SUCCESS ON THE MERITS

1. PLAINTIFF LACKS STANDING TO RAISE ANY CLAIM ON
ELIAN'S BEHALF

Generally, a litigant may only assert his or her own rights and cannot pursue a
claim for relief based upon the legal rights or interests of a third party. Department of
Labor v. Triplett, 494 U.S. 715, 720 (1990); Singleton v. wulff, 428 U.S. 106, 112-13
(1975). However, the courts héve_ lbng permitted a "next friend" to proceed on behalf of
a person who is unable to seek relief himself. Donnelly v. Parker, 482 F.Za 402, 406-07
(D.C. Cir. 1972);'Ih,onc/zar v. Zant, 978 F.2d 637, 640 (11th Cir. 1993). A next friend
does not himself become a party to the action in which he participates, but rather, merely
presses forward with the cause action on behalf of the allegedly injured person, who

remains the real party in interest. Morgan v. Poiter, 157 U.S. 193, 198 (1893). Yetthis



is not say that next friend standing is automatically granted or is without limits.

In Whitmore v. Arkansas, 495 U.S. 149 (1990), the Supreme Court stressed that a
next friend must first prove that the real party in interest cannot pursue his own cause due
to some disability such as mental incompetence or lacking access to the courts. 495 U.S.
at 163-65; see also Lonchar, 978 F.2d at 641. Second, the next friend must demonstrate
some relationship or bring forth some other evidence that establishes the next friend is
truly dedicated to the "best interests" of the person on whose behalf he seeks to litigate.
Whitmc')re, 495 U.S. at 163-64: Lonchar, 978 F.2d at 641; Morris v. United-States, 399 F.
Supp. 720, 722 (ED Va.1975). Ultimately, ;'[t]hé burden is on the 'next friend' clearly 'to_'_ -
establish the propriéty of [their] status, and thereby justify the jurisdiction of the court."
Whitmore, 495 U.S. at 164.

Noting that the Supreme Court did not define the bounds of the relationship
between the real party in interest and the putative next friend, the United States Court of
Appeals for the Seventh Circuit cautioned that an action filed by a person claiming to be
a next friend of the real party in intéresf'should not be accepted on blind faith. 7. W. &
M.W. v. Brophy, 124 F.3d 893, 895 (7th Cir. 1997). "[A]ppointed or not, . tfhe
putative next frieﬁd] can be challenged as not beiﬁg a suitable representative, just as a
guardian ad litem can ble." Id.; see also Garrick v. Weaver, 888 F.2d 687, 693 (10th Cir.
1989).

Fed. R. Civ. Pro. 17(c) begins by with a primary proposition that whenever an



infant "has a representative, such as a general guardian . . . ." the representative may sue
on the behalf of the infant. The United States Court of Appeals for the Eleventh Circuit
has determined that in the context of Rule 17(c), the term "representative” includes a
child's parents. See Devine v. Indian River County School Board, 121 F.3d 576,
581(11th Cir. 1997); Croce v. Bromley Corp., 623 F.2d 1084, 1093 (5th Cir. 1980)
(same). The notion that parents are the natural choice to represent infants in court
proceedings was stated by the Supreme Court more than one-hundred fifty years ago in
Bank of United States v. Ritchie, 33 U.S. 128 (1834)

Rule 17(c) then goes.on to provide a.s.ubb-rdinate proposition that in the eveﬁt a
duly appointed representative is lacking, an infant may then "sue by a next friend . . . ."
Fed. R. Civ. Pro 17(c); Brophy, 124 F.3d at 894.% Recognizing that a suit by a next
friend occurs only in the absence of a qualified representative, the Seventh Circuit
determined that a general representative should not be "bypassed by appointing [or

allowing] a special representative to litigate on behalf of a ward." Brophy, 124 F.3d at

¥ While the Ritchie court did not find error in the lower court's appointment of non-parental
guardian for an infant litigant, the Court did comment that such actions were "calculated to
awaken attention . . . [when] the record shows . . . {the child has] parents living . .. ." 33 U.S. at
144.

Y See, e.g.. United States v. 30.64 Acres of Land, 795 F.2d 796 (Sth Cir. 1986); Developmental
Disabilities Advocacy Center, [nc. v. Mellon, 689 F.2d 281 (1st Cir. 1982); Hafford v. General
Motors Corp., 656 F.2d 161 (5th Cir. 1981), cert. denied, 456 U.S. 961 (1982).

8



895.% Similarly, the United Stateé Court of Appeals for the Second Circuit has held that
when an infant's representative "is unable, unwilling or refuses to act, or has interests
which conflicts with that of the infant, a court may appoint a 'next friend' to ensure that .
the infant's rights are protected in a court of law." Ad Hoc Committee of Concerned
Teachers on Behalf of Minor and Under-Age Students Attending Greenburgh Eleven
Union Free School Dist. v. Greenburgh No. 11 Union Free School District, 873 F.2d 25,
30 (2d Cir. 1989). In short, a next friend may neither be appointed nor unilaterally act
for a minor who is already adequately represented. See Susan R.M. v. Northeast
Independent School Dz'strfczj, 818 F.2d 455, l4'57'('5th Cir. 1987).

As Elian's surviving parent, Juan Gonzalez is the natural choice to serve as the
boy's general representative. See Ritchie, 33 U.S. at 144. Under Fed. R. Civ. P. 17(c),
[azaro Gonzalez cannot act as Elian's next friend unless Juan Gonzalez is unable,
unwilling or refuses to act, or has interests which conflicts with those of the Elian. Juan
Goﬁzalez has made it very clear that he does not want Elian to seek any immigration
benefits. Moreover, has even tfaveied_ t0 the United States so that he can be reunited
with Elian. Through his travel to the United States and his efforts at reuniti.n'g with his

son, Juan Gonzalez has demonstrated his willingness to represent Elian and take actions

¥ The Brophy court also considered who would be best suited to represent an infant as a next
friend. The Court stated that the "proper rule is that the next friend must be an appropriate alter
ego for a plaintiff who is not able to litigation in his own right...." T. Brophy, 124 F.3d at 897.
The Court further opined that eligible next friends should be limited to the "plaintiff's parents,
older siblings (if there are no parents), or a conservator or other guardian . ..." /d.

9



on the child's b;:half. Finally, there is no evidence that Juan Gonzalez's interests conflict
with Elian's. Juan Gonzalez is adequately representing Elian's and, thus, Fed. R. Civ. P
17(c) does not authorize Lazaro Gonzalez to act as Elian's next friend.?

Additionally, the Florida family court has determined that Lazaro Gonzalez lacked
standing under Florida law to maintain his petition for temporary custody and other
relief. See, Exhibit H, Gon.zalez v. Gonzalez, No. 00-000479 FC 28 at 12-18. Based on
that ruling, the Temporary Protective Order, which purported to authorize Lazaro
Gonzalez to assert and protect whatever rights Elian may have under the iinmigration
laws of the United States, has been terminafed. -[d-. at 21-22. Contrary to his assertions - -
before this Court, Lazaro Gonzalez has no legal authority to act as Elian's temporary

legal custodian and, thus, he lacks standing to maintain the present action.

2 PLAINTIFF'S REQUEST FOR A TEMPORARY
RESTRAINING ORDER IS NOT JUSTICIABLE

Plaintiff asks this Court to issue a temporary restraining order precluding the
government from "deporting and/or returning Elian Gonzalez and/or from taking any
steps to participate in and/or aid in the deportation of Elian Gonzalez and further,

requiring that deportation proceedings against Elian be enjoined . .. ." Motion at 2, 18.%

¥ 1t should also be noted that the INS has revoked Elian's parole to Lazaro Gonzalez and,
therefore, he is wholly without authority to speak for Elian before this Court.

§ The Immigration and Nationality Act has been amended so that immigration
proceedings begun after April 1, 1997, are not deportation proceedings. See Sections
304(a)(3) & 309(a) of the Illegal Immigration Reform and Immigrant Responsibility Act

10



The government's current activities are not directed at returning Elian to Cuba, but
directed at reuniting Elian with his father, while at the same time ensuring the conditions
of his immigration parole comply with. INS regulations. Once Juan Gonzalez has
custody of Elian, the decision as to when, if ever, Elian leaves the United States will be
his to make. Thus, plaintiff is wrongly attempting to enjoin the government from
performing an action which is not its own but the father's.

In addition to Lazaro's suing the wrong party relating to any decision relating to
Elian's return to Cuba, he sués to prohibit the transfer of parole to the father.. Thisisa
discretionary decision, and one which is bat.’red-to this Court's review.

a. Plaintiff’s Request for a Restraining Order Is Not Ripe

There are at present no removal, deportation, or exclusion proceedings pending or
anticif)ated against Elian Gonzalez. Nevertheless, plaintiffs request an order from this
Court enjoining the defendants from "deporting and/or returning Elian Gonzalez and/or
taking any steps to participate in and/or aid in the deportation of Elian Gonzalez and/or
continue with the deportation progéedin'gs of Elian Gonzalez . . ." Plaintiff’gl[Proposed]
Order at 1-2. Because the INS has not commenced a removal proceeding a.g-atirist Elian
Gonzalez (and hz-ls' no intention of doing so), plaintiff's request is not justiciable. It is not

ripe.

of 1996 ("ARERE"), Pub. L. No. 104-208, 110 Stat. 3009-626 (Sept. 30, 1996). The
proceedings by which aliens may be repatriated to their homelands are now referred to as
removal proceedings. ARERE § 304(a)(3).

I



The Supreme Court has stated that the "basic rationale [of the ripeness doctrine] is
to prevent the courts, through the avoidance of premature adjudication, from entangling
themselves in abstract disagreements over administrative policies, and also to protect the
agencies from judicial interference until an administrative decision has formalized and its
effects felt in a concrete way by the challenging parties." Abbott Laboratories v.
Gardner, 387 U.S. 136, 148 .(1967). Furthermore, "[a] claim is not ripe for adjudication
if it rests upon 'contingent future events that may not occur at all."" Texas v. United
States, 523 U.S. 296, 300 (1998) (quoting Thomas v. Union Carbi&e Agricultural
Products Co., 473 U.S. 568, 581 (1985)). Iri'asséssing whether a claim is ripe "the court -
must 'evaluate both the fitness of the issues for judicial decision and the hardship to the
parties of withholding court consideration." Pfizer Inc. v. Shalala, 182 F.3d 975, 978
(D.C. Cir. 1999) (qitoting Texas, 523 U.S. at 301). This case is neither fit for judicial
decision nor is there a hardship to the parties if the court withholds consideration.

Simply because a case presents a legal issue does not make it fit for judicial
decision. On the contrary, the Coprf of‘A,ppeals for the District of Columbia hés
concluded that "[e]ven where the issue presented is a purely legal one and p.r.es;umptively
fit for review . . . the Supreme Court has observed that such an issue may be deemed
unfit for review, . . . for example, 'further administrative action is needed to clarify the
agency's position." Aulenback, Inc. v. Federal Highway Administration, 103 F.3d 156,

167 (D.C. Cir. 1997) (citations omitted).



In this case further administrative action is necessary before Elian could be
"deported” by the INS from the United States. Under the [mmigration and Nationality
Act (INA), the INS may only "deport” a person like Elian by commencing removal
proceedings under INA § 240, 8 U.S.C. § 1229a. The INS commences removal
proceedings through the issuance of a Notice To Appear under INA § 239, 8 U.S.C. §
1229. As a matter of law, the Notice To Appear must include specific information
including, but not limited to, the legal authority for conducting the proceedings, the
alleged violation of law, and notice that the person may be represented by counsel. 8
U.S.C. § 1229(a)(1)(A-G). In addition, a péfsoﬁ 'c-flarged as removable must appear
before an immigrafionjudge who determines inadmissibility and deportability. 8 U.S.C.
§ 1229(a)(1). Furthermore, a person may appeal an immigration judge's determination to
the Board of Immigration Appeals which has appellate jurisdiction over such decisions.
8 C.F.R. § 3.1(b)(1). Decisions of the Board of Immigration Appeals (which are final
administrative decisions) are reviewable in the courts of appeal. 8 U.S.C. § 1252.

The point is that there is'an administrative process that the government must abide
* by when it wants to "deport" someone from the United States, and plaintiff-ié ééking for
an injunction regafding a process that has not yet begun and that the goverment does not
intend to commencé. Accordingly, this case falls squarely within the adr;lonition n
Abbott Laboratories that courts should refrain from "entangling themselves in abétract

disagreements over administrative policies” at least until "an administrative decision has
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formalized and its effects felt in a concrete way by the challenging parties." Abbott
Laboratories, 387 U.S. at 148. Because the INS has not commenced proceedings against
Elian Gonzalez this case "rests upon contingent future events that may not occur as
anticipated, or indeed may not occur at all.” Texas., 523 U.S. at 300.

Plaintiff also fails to meet the second part of the standard since there will be no
hardship for plaintiffs if the court withholds decision. This case is limited to whether the
government should be enjoined from "deporting” Elian from the United States. As stated
at the outset, the government has no intention of placing Elian in removal proceedings. .

“On the other hand, once Juan Gonzaléz- héS- custody of Elian, he will be able to
decide when, 1f eve.r, Elian is to leave the United States for Cuba. Since Elian's
application for admission to the United States has been withdrawn, no further
administrative action on the government's part would be necessary for Elian to return to
Cuba in the company of his father. Hence, if Lazaro Gonzalez is here seeking relief from
the wrong parties. His motion for a temporary restraining order should be denied for that

reason alone.

b. Recent Amendments To The INA Preclude Judicial Review Of
- The Commissioner's Discretionary Decisions

By enacting IIRIRA § 306(b), Congress repealed the judicial review provisions
outlined in former Section 106 of the INA, 8 U.S.C. § 1105a (1994). To fill the void left
by this repeal, Congress also enacted Section 306(a) of [IRIRA which established a new

judicial review procedure in the form of new INA § 242, 8US.C.§ 1232,
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Section 242 begins simply enough by directing that "[j]udicial réview of a final
order of removal . . . is governed only by chapter 158 of title 28 to the United States
Code." INA § 242(a)(1). Commonly known as the Hobbs Act, and titled "Orders of
Federal Agencies; Review," Chapter 138 plainly states that jurisdiction to "enjoin, set
aside, suspend (in whole or in part), or to determine the validity of . . . " final orders
issued by federal authorities rests with the courts of appeal. 28 U.S.C. § 2342. This
statute makes no provision for the review of administrative orders by federal district

courts.

Additionally, INA § 242 provides that "[h]otwithstanding any other provision of -
law, no court shall have jurisdiction to review any . . . decision or action of the Attorney
General the authority for which is specified under . . . [Titlell of the INA] to be in the
discretion of the Attorney General .. ." (emphasis added). INA § 242(a)(2)(B)(i1), 8
U.S.C. § 1252(a)(2)(B)(i1).

c. Section 242(a)(2)(B)(ii) Of The INA Precludes Judicial Review of |
The Commissioner's Decision To Transfer Elian's Parole To Juan
Gonzalez '

When an arriving alien is suffering from a disability that renders it imbrdctical to
proceed with an in.spect'ion, the inspection is deferred for such a time and under such
conditions as the district director may prescribe. 8 C.F.R. § 235.2(¢). In addition, the

deferral of an inspection is to be accomplished pursuant to the provisions of INA §

212(d)(5)(A), 8 U.S.C. § 1182(d)(3)(A). 8 C.E.R. §235.2(c). Section 212(d)(5)(A) in



turn permits the Attorney General to parole an alien into the United States for
humanitarian reasons "under such conditions as [s]he may prescribe . . . on a case by
case basis . ..." 8 U.S.C. § 1182(d)(3)(A) (emphasis added).

When the INS encountered Elian at the hospital, he was in no condition to
undergo an immigration examination. 8 C.F.R. § 235.2(e). Consequentiy, Elian's
inspection was deferred and he was paroled into the United States pursuant to Section
212(d)(5)(A). Because Elian is a juvenile (see 8 C.F.R. § 236.3(a)), his care-giver is
determined by reference to 8 C.F.R. § 236.3(b)(1). Under this regulation, a-juvenile alien
who is paroled into the United States, will b-e' reléased, in order of preference, to: (i)a
parent; (ii) a legal guardian; or (ii1) an adult relative (brother, sister, aunt, uncle,

. grandparent) who is not presently in Service detention. 8 C.F.R. § 236.3(b)(1)(1)-(111).

When Elian arrived in the United States, his sole surviving parent, Juan Gonzalez,
was in Cuba. As he had no legal guardian in America, Elian was releasedl to his great-
uncle, Lazaro Gonzalez. 8 C.F.R. § 236.3(b)(1)(iii). However, Elian's father, Juan
Gonzalez, has entered the United _Stateé.- This turn of events naturally led to a
reevaluation of Elian's parole status. Applying the standards in 8 C.F.R. § 2.36..‘3(b)(1),
the INS has revok.e-d Elian's parole and ordered him delivered to its officials at a neutral
site so that he can be placed into the care of his father.

INA § 212(d)(5)(A) clearly grants the Attorney General the "discretion" to parole

aliens into the United States under conditions she "may prescribe” on a case by case

16



basis. Hence the INS Commissioner, as the Attorney General's designee, has the
discretion to modify the conditions of Elian's parole by transferring him into Juan
Gonzalez's care. Since INA § 212(d)(3)(A) appears in Title [T of the INA, the
discretionary decisions made with regard to the conditions of Elian’s parole are protected
from judicial review by Section 242(a)(2)(B)(ii). It follows that the Court lacks
jurisdiction to reviéw the INS's decision to parole Elian into the care of his own father.

3. PLAINTIFF'S CAUSE OF ACTION IS BARRED BY THE
DOCTRINE OF RES JUDICATA

This Court is precluded from hearing plaintiff's lawsuit, including his motion for a
temporary restraining order, by the doctrine of res judicata. As long recognized by the |
Supreme Court, honoring the prior judgment of a competent court ensures

the very object for which civil courts have been established, which is to

secure the peace and repose of society by the settlement of matters capable

of judicial determination . . .. [E]nforcement [of a prior decision] is

essential to the maintenance of social order; for, the aid of judicial tribunals

would not be invoked for the vindication of rights of person and property,

if  conclusiveness did not attend the judgments of such tribunals.

Southern Pacific Railroad v. United States, 168 U.S. 1,49 (1897). The doctrine of res
judicata provides that when judgment has been rendered in a case,

[i]tisa ﬁnaiity as to the claim or demand in controversy, concluding parties

and those in privity with them, not only as to every matter which was

offered and received to sustain or defeat the claim or demand, but as to any

other admissible matter which might have been offered for that purpose.

Cromwell v. County of Sactamento, 94 U.S. 351, 352 (1876). The final "judgment puts

an end to the cause of action, which cannot again be brought into litigation between the
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parties upon any ground whatever." Commissioner v. Sunnen, 333 U.S. 591, 597 (19438);
Chicot County Drainage District v. Baxter State Bank, 308 U.S. 371, 375 (1940).

The inquiry as to whether a particular case 1s barred by the doctrine of res judicata
turns on two factors. First, it must be determined whether the instant lawsuit is the same
cause of action previously asserted before another tribunal. Nevada v. United States, 463
U.S. 110; 130 (1983). Second, this Court must decide whether the parties in the instant
proceeding are identical to or in privity with the parties to the previous action. fd.

Under the first Restatement of Judgments § 61 (1942), two causes of action were
deemed the same "if the evidence needed tol sustain the second action would have
sustained the first action.” However, the Restatement (Second) ofJudgménts (1982)
took a more pragmatic approach where causes of action were considered the same if they
arose from the same "transaction.” Restatement (Second) of Judgments § 24 (1982).
Whether the two proceedings were products of the same "transaction” was to be
determined by "giving w.eight to such considerations as whether the facts are related in
time, space, origin, or motivatio'n,l\\-/he'thcr they form a convenient trial unit, and whether
their treatment as a unit conforrns to the parties' expectations or business uﬁdérétanding
or usage." Id. While the Supreme Court has applied the former "same evidence" test
(see United States v Th.e Haytian Republic, 154 U.S. 118, 125 (1894)), it is not the only
standard by which the "same cause of action" question has been measured. See Nevada

v. United States, 463 U.S. at 131 n.12. For example, the Court has held that
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[a] cause of action does not consist of facts, but of the unlawful violation of
a right which the facts show. The number and variety of the facts alleged
do not establish more than one cause of action so long as their result,
whether they be considered severally or in combination, is the violation of
but one right by a single legal wrong. The mere multiplication of grounds
of negligence alleged as causing the same injury does not result in
multiplying the causes of action. 'The facts are merely the means, and not
the end. They do not constitute the cause of action, but they show its
existence by making the wrong appear. 'The thing, therefore, which in
contemplation of law as its cause, becomes a ground for action, is not the
group of facts alleged in the declaration, bill, or indictment, but the result
of these in a legal wrong, the existence of which, if true, they conclusively
- evince."

Baltimore Steamship Co. v. Phillips,274 U.S. 316, 320 (1927) (quoting Chobanian v.
Washburn Wire Company, 33 R.L. 289, 30.-7_,'80- A: 394, 400 (Ann. Cas. 1913D, 730)). -

Once a matter is raised and determined by a court of competent jurisdiction, "it is
the entire issue that is precluded, not just the particular arguments raised in support of it
in the first case." See Yamaha Corp. of America, v. United States, 295 961 F.2d 245,
254-55 (D.C. Cir. 1992) (citing Securities Indus. Ass'n v. Board of Governors, 900 F.2d
360, 364 (D.C. Cir.1990) (plaintiff may not raise new argument in second proceeding
even though it was never made in.-ﬁrs't_ proceeding; so long as argument could have been
made, it is precluded); Restatement (Second) of Judgments § 27 at 253 (19-87;) (if
previously litiga-te-d "issue was one of law, new arguments may not be presented to obtain
a different determination of that issue")).

"A fundamental requisite of [res judicata or claim] preclusion is an identity of the

... [claim] decided in the earlier action and that sought to be precluded in a later action.”
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See Clark-Cowlitz Joint Operating Agency v. F.E.R.C., 826 F.2d 1074, 1079 (D.C. Cir.
1987). Next, "it must be shown that the claim was (or could have been) raised in a prior
proceeding.”" Id. (citing Gould v. Mossinghoff, 711 F.2d 396, 398-99 (D.C. Cir.1983).
These related issues are important because "[t]he principle underlying the rule of claim
preclusion is that a party who once has had a chance to litiga.te a claim before an
appropriate tribunal usually ought not to have another chance to do so.” Clark-Cowlitz,
826 F.2d at 1079 (quoting Restatement (Second) of Judgments at 6).

In the action he filed before the Southern District of Florida, plaintiff sought to
challenge the INS Commissioner’s determiﬁatibn that the Service did not have to accept -
and adjudicate an asylum application filed by a third party on behalf of an incompetent
minor alien over the objections of the child's surviving parent. After rejecting plaintiff's
constitutional challenges to the INS Commissioner's decision, Judge Moore held that
plaintiff's statutory and regulatory claims failed because the INS Commissioner's
interpretation of the immigration laws warranted Chevron deference. See Gonzalez, 86
F. Supp.2d at1193. In essence, pllz-aint'i_ff’s_ claim before the Southern District of Florida
was that the INS Commissioner's decision was wrong as a matter of law. I.n ihét action,
plaintiff's positioﬁ was that the Commissioner's decision violates domestic law. The only
manner in which plaintiff's action before this Court differs from the lawsuit he presented
to the Florida court, is that he now contends the Commissioner's decision violates

international law.



Plaintiff's current action is, for res judicata purposes, not materially different from
his prior action in the Southern District of Florida. In both lawsuits he claims that the
INS Commissioner's decision was incorrect as a matter of law. Moreover, plaintiff could
have challenged the Commissioner's decision based on international law while before the
Southern District of Florida, but, for some unexplained reason, he failed to do so. It
follows that plaintiff has presented this Court with the "same cause of action" he filed
before the Florida court and, thus, the first prong of the res judicata inquiry has been
satisfied. See Nevada v. United States, 463 U.S. at 130.

As for the second prong of the res jﬁdicété inquiry, Lazaro has brought this actiori_ .
against the Attorney General, the INS Commissioner, the Miami INS District Director,
the Department of Justice, and the INS. The parties to the instant case are identical to the
parties in the action dismissed by the Southern District of Florida. Plaintiff has filed the
same cause of action against the same parties before successive tribunals. Lazaro's
motion for a temporary restraining order should be denied because his entire suit is
defective and barred by the res jud.icat:a doctrine.

4. THE COMMISSIONER'S DECISIONS ARE IN KEEPING
. WITH THE OBLIGATIONS OF THE UNITED STATES
-UNDER INTERNATIONAL LAW
Even if the Court had jurisdiction over Lazaro's suit, it would have to deny his

motion for temporary restraining order. This is so because the INS's actions in

attempting to reunite Elian with his father comply with the international obligations of



the United States. In his motion for a temporary restraining order, plaintiff argues that
the United States' "obligations arising under international agreements" provide a basis for
the requested injunctive relief. TRO Motion at 2. He claims that the United States will
violate its international obligations by "deporting" Elian to Cuba because Cuba has a
record of serious human rights violations, as documented by State Department Reports.
Id. Plaintiffs ask this Court for an order enjoining Elian's deportation until such time
that the State Department amends its country reports and/or certifies to Congress and/or
provides an advisory opinion to the INS that Cuba is in compliance with the Universal
Declaration of Human Rights, that the gove;rhrrieh-t of Cuba is no longer engaging in
human rights violations and that Elian may return to Cuba "with the assurance that his
human rights will be respected.” Id. at 3.

As a preliminary matter, it is noted that Lazaro's international law claims are
unpersuasive because there is no likelihood that Elian will be deported or removed to
Cuba. As discussed above, the INS had not placed Elian in removal proceedings and has
not indicated any intention to d'o-slo.. 'Moreover, since Elian's application for admission to
the United States has been withdrawn, he is free to leave the United States without
undergoing any fofm of removal proceedings. See INA § 235(a)(4), 8 US.C. §
1225(a)(4). Under these circumstances, there can be no violation of international law.
Furthermore, as demonstrated below, Lazaro is simply incorrect in arguing that the

United States' international agreements preclude it from deporting Elian to Cuba, even if
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it had any intention of doing so.

Plaintiff asserts rights under the Protocol Relating to the Status of Refugees
(Protocol), entered into force for the United States, Nov. 1, 1968, 19 U.S.T. 6223, 606
U.N.T.S. 267; the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Torture Convention), entered into force for the United States,
Nov. 20, 1994, S. Treaty Doc. No. 100-20 (1988); and the Universal Declaration of
Human Rights. The relevant provisions of these treaties cannot form the basis for a
claim because they are not self-executing.

Treaties are agreements between sov.e'reig'n nations and do not generally create -
privately enforceable rights. Head Money Cases, 112 U.S. 530 (1884). Privately
enforceable rights arise only if the underlying treaty is sélf—executing. Committee of U.S.
Citizens v. Reagan, 859 F.2d 929, 937 (D.C. Cir. 1988). Self-executing treaties are those
international agreements which "require no legislation to make them operative" and
therefore "have the force and effect of legislative enactment." British Caledonian
Airways Limited v. Bond, 665 F.2d '11'5'5,' 1160 (D.C. Cir. 1981) (citation omitted).
Treaties that are not self-executing do not give rise to privately enforceable Hgﬁts.
Frolova v. Union -o.f-Soviet Socialist Republics, 761 F.2d 370, 373 (7th Cir. 1985); see
also Head Money Cases, 112 U.S. 580, 598-99. When a treaty is not self-executing, ifs
provisions cannot be enforced in the courts of the United States except "pursuant to

legislation to carry [those terms] into effect.” British Caledonian, 665 F.2d at 1160.
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Courts have found that the pertinent provisions of the Protocol are not self-
executing. Haitian Refugee Center v. Baker, 949 F.2d 1109, 1110 (11th Cir. 1991), cert.
denied, 502 U.S. 1122 (1992); Bertrand v. Sava, 684 F.2d 204, 218-19 (2d Cir. 1982).
Indeed, the treaty itself demonstrates that they are not self-executing. It states that "the
signatories were to communicate to the United Nations the 'laws and regulations which
they adopt to ensure the application of the present Protocol." Haitian Refugee Center v.
Gracey, 600 F. Supp. 1396, 1406 (D.D.C. 1985), aff’'d on other grounds, 809 F.2d 794
(D.C. Cir. 1987). This provision in the treaty makes clear that iniplementirig action by
signatory states was necessary before the treaty could become effective in those states. o 3

Likewise, the Torture Convention is not a self-executing treaty. See S. Treaty
Doc. No. 100-20 (1988) (reservations and declarations of the United States Senate in
ratifying the Torture Convention: -"The Senate's advise and consent is subject to the
following declarations: (1) That the United States declares that the provisions of Articles
1 through 16 of the Convention are not self-executing."); see also 136 Cong. Rec. |
$17486-01, 1990 WL 168442 (daily ed. Oct. 27, 1990). This is a clear manifestation of
the Senate's intent in ratifying the Convention; and this Court should defer te tHe Senate's
express announce-rrient. See Restatement (Third) of Foreign Relations Law, § 111(h)
(1987). As such this Court has no jurisdiction to consider an individual's claim for
protection under the treaty and no individual is provided with a right of action.

Khourassany v. INS, __F3d _,2000 WL 347167 (9th Cir. April 5,2000); Diakite v.



INS. 179 F.3d 553, 554 (7th Cir. 1999); see Head Money Cases, 112 U.S. at 598-99.

Because the Protocol and Torture Convention are not self-executing, they do not
confer any rights upon persons beyond those granted by the implementing domestic
legislation. The United States has implemented its obligation under the Protocol by
providing aliens with an opportunity to apply for withholding of removal under INA §
241(b)(3), 8 U.S.C. § 1231(b)(3). That provision prohibits the removal of an alien to
a country where the alien’s life or freedom would be threatened. An application for
asylum is also deemed to be an applicatioq for withholding of rer.noval' éﬁd for felief
under the Torture Convention, 8 C.ER. § 208.13 (1999).

In this case, the INS Commissioner has already made a determination that
Elian is not competent to demonstrate an "intention to apply for asylum," and
therefore not competent to submit an application for withholding of removal or for
relief under the Torture Convention. Gonzalez v. Reno, 86 F. Supp.2d 1167, 1189
(S.D. Fla. 2000). The INS has concluded that "under universally accepted legal
norms," Elian's father should spé'ak .for. Elian. Id. Before reaching her decision, the
Commissioner considered several factors including the fact that the INS had
conducted two in-person interviews with the father and found no evidence of abuse.
Id. at 1989. The INS does not rule out the possibility of a case in which it would

accept an asylum application of a young child against the wishes of a parent. See



Exhibit K, Letter of the Attorney General z}t 3. The Attomney General indicated that
the INS would provide for a review of "objective circumstances relating to possible
torture or persecution in the child's home country” if the child is too young to express
a view on this matter. /d. In fact, as the Attorney General stated in her decision, the
INS reviewed the asylum application filed on Elian's behalf and all other relevant
available information and "found no credible information indicating that the [Elian]
would be at risk of torture or persecution if returned to his father." /d.

The Attorney General's decision has been upheld by a distﬁct COl-.li't in Miami
which determined that h;ef conclusion 1s "cohtrélling, conclusive, not manifestly |
contrary to law, and not an abuse [of] other congressionally delegated discretion." Id.
at 1188. Plaintiff, in essence, seeks to circumvent the adverse district court decision
in Miami by raising Elian's persecution claim in this Court. As argued earlier, Lazaro
should have raised this claim in the Miami district court and on appeal to the Eleventh
Circuit, which appeal currently is pending.

Similar to the Protocol, tﬁé orﬂy énforceable rights that an alien Has_-w_ith regard
to the Torture Convention are those afforded under this nation's domestic law. In
1998, Congress passéd the Foreign Affairs Reform and Restructuring Act of 1998
("FARRA"), Pub. L. No. 105-277, 112 Stat. 2681-822 (appearing as a note to 8

U.S.C. § 1231), authorizing the promulgation of regulations implementing the Torture



Convention and expressly limiting the jurisdiction of any court to review decisions on
claims for protection under those rules. See FARRA § 2242, Specifically, in FARRA
§ 2242(d), Congress provided that faderal courts could review claims under the
Torture Convention only as permitted by INA § 242, 8 U.S.C. § 1252, [IRIRA’s
permanent provision governing the jurisdiction of federal courts over cases arising
under the immigration laws. Under FARRA’s limited grant of jurisdiction, the Court
may not consider any claim regarding Elian's application for relief under the Torture
Convention. Instead, a torture claim must be considered administrative.l.y'through the
filing of an asylum appli'c-a'tion. .See 8 C.F.R. §l 208.13. As discussed above, the E
Attorney General already has made a determination that Elian is not competent to
demonstrate an "intention to apply for asylum." Gonzalez, 86 F. Supp.2d at 189.
Accordingly, the Attorney General has already concluded that Elian is not competent
to submit an application for relief under the torture convention. Petitioners may not
collaterally attack that determination in these proceedings.

Finally, petitioners argurln'entslbalsed on the Declaration Of Human Rights are
without merit. P'eti.tioners argue that the return of Elian to Cuba would violate the
United States' "obligétions" under the Declaration of Human Rights, G.A. Res.
217(1ID) (A) (Dec. 10, 1948). Motion. at 12. The Declaration of Human Rights,

however, is not even a treaty but rather is a "non-binding resolution" adopted by the



United Nations General Assembly in 1948, Haitian Refugee Center v. Gracey, 309
F.2d 794, 816 n. 17 (D.C. Cir. 1987), and therefore cannot support the petitioners'

argument.

C. PLAINTIFF HAS NOT SHOWN HE WILL SUFFER IRREPARABLE
DAMAGE

Lazaro Gonzalez cannot meet the burden of proving that Elian will spffer
irreparable damage if the Court denies his rquest for a temporary restraininé order. .The ,
District Court for the Southém Disfrict of Florida noted that "Even this well-intended
litigation has the capacity to bring about unintended harm. Gonzalez, 86 F. Supp.2d at
1194. The Miami District Court's observations respecting "the Attorney General's clearly
articulated views on the matter of whether Elian should return home, [and] the reality
that each passing day is another day lost between Juan Gonzalez and his son” (id. ) go to
the heart of this question. Since Nov_ember 22,1999, over 140 days have been lost
between Elian and Juan Gonzalez-. Itis tfme to staunch that loss.

The Court should deny Lazaro Gonzalez' request for a temporary restraining
order because Elian will suffer irreparable harm if the Court grants it. Dr. Paulina
Kemberg, who together with Dr. Jerry M. Weiner and Dr. Lourdes Rigual-Lynch,

interviewed Juan Gonzalez and his wife, as well as Lazaro Gonzalez (on April 9 and



April 10, 2000, respectively), opined to INS Commissioner Meissner concerning the
"impact of a continued delay in the transfer of Elian Gonzalez into the custody of his
father, Juan Gonzalez." See Exhibits G, H, and I. It was Dr. Kemnberg's opinion that it
was important .for Elian to bel clear about who has authority for him. She continued, "Not
to return to his father as soon as possible may make him feel that he has lost not only one
parent, but two parents." See Exhibit G at 2. She stated, " It is my opinion that the
immediate, definitive, and unambiguous transfer of Elian into the custody of his father,
Juan Gonzalez, preferably in a neutral setting, would make an esseﬁtial contribution to
Elian's mental and emotional well-being. This ié especially so given that Elian is aware
that his father has been in the United States for nearly one week . . .. Any further delay
in reuniting Elian with his father or any action that would create a sense of ambiguity or
uncertainty as to who will be responsible for Elian's care and well-being could be
expected to cause increasing stress and psychological harm to Elian." /d. at3. She
opines that "a transfer in a neutral setting would be preferable,” but "the most important
consideration at this time is Eliah’s ifnniediate and unambiguous reunion with his father.”
Id.

This 1s not'a'n action filed by Elian, but rather, a lawsuit filed by Lazaro, who
insists on vindicating his own asserted rights through collateral attacks. All parents
would be greatly upset by the prospect of a distant relative asserting rights on behalf of

their child despite that the parents made known their contrary desires. Ultimately, the



purpose of the temporary restraining order is to prevent the defendants from reuniting
Elian with his father. The expert medical opinions obtained by the defendants clearly
indicate that a definitive and unambiguous transfer of Elian's custody to his father works
to Elian's benefit, not to his irreparable harm. Those same experts opine that any actions
taken to delay the reunion between Juan Gonzalez and Elian, particularly because Juan
Gonzalez is in the United States and Elian is aware of that fact, will signal continued
conflict among the adults in Elian's life, and will complicate the child's psychological
situation. See Exhibits G, H, and L.

Additionally, it must be kept in mind.t'hat- Lazaro Gonzalez is ultimately seeking to |
have the INS accept and adjudicate an asylum application he file on Elian's behalf.
Motion at 18. If this Court were to deny Lazaro Gonzalez the order he seeks, Elian
would suffer no harm because in the event Lazaro Gonzalez's ultimately prevailé either
on appeal or before this Court, there is little possibility, if any, that Elian's eligibility for
political asylum will change. Stated another way, when it comes to the asylum
application filed on Elian's beha'lf? tim_e' ts not of the essence and, thus, an order
precluding the government from simply transfering Elian's parole to his fatl';ér will no

way harm Elian.

D. THE GOVERNMENT WILL SUFFER SUBSTANTIAL HARM FROM
THE ISSUANCE OF A TEMPORARY RESTRAINING ORDER

Lazaro Gonzalez has not shown that the issuance of a temporary restraining order

will not the government's interests. To the contrary, a temporary restraining order woulid
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harm the government's interests at multiple levels: it would substantially interfere with
gqvemment’s ability to honor Juan Gonzalez' legitimate demand that his son Elian be
immediately returned to hirﬁ, and Elian's interests in being reunited with his father.
Concomitantly, it harms Elian's psychological condition. See discussion above. It
substantially interferes with the Attorney General's ability to implement the immigration
parole regulations that expressly require that the parole of an unaccompanied minor be to
the minor's parent if that parent is in the United States. See 8 C.F.R. §§ 212.5,
236.3(b)(1) (1999); Reno v. Flores, 507 U.S. 292,310 (1993). In addition; an injunction
would harm the INS's interest in adhering td 'thé family reunification policy that is
reflected throughout the Immigration and Nationality Act and its regulations. See
Exhibit L, Declaration of Michael D. Cronin. Moreover, a temporary restraining order
would harm the INS's interest in being able to give effect to immigration decisions made
by parents on their children's behalf. Id. Last fiscal year, INS inspectors inspected a total
of 345,000,000 nonimmigrant aliens at our points of entry. /d. A large percentage of
these aliens were children, many t_hém éhildren of tender years like Elian. /d.

E. A TEMPORARY RESTRAINING ORDER WILL NOT SERVE THE
PUBLIC INTEREST

If this Court were to issue a temporary restraining order, the government would
suffer harm from the standpoint of its international standing in protecting parental rights
in cases involving American children wrongfully removed from this country. See

Exhibit M, Declaration of Assistant Secretary of State for Consular Affairs Mary A.

-
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Ryan. A restraining order would disserve the public interest by undermining the
principle that parents should decide what is best for their children. It would disserve the
public interest by undermining the ability of immigration inspectors to look to parents or
other responsible adults to make immigration decisions for minors. And it would
disserve the public interest to ignore accepted international practice in cases involving a
sole surviving parent located in the United States, where we would expect the foreign
countrs) to return the child to the surviving American parent immgdiately. Id.

The admission of aliens is a sovereign power reserved to thépoliticfai branches of
the government. Fong Yue Ting v. United Sfa-res; 149 U S. 698, 707-11 (1893); Jean v.- -
Nelson, 727 F.2d 957, 964 (11th Cir. 1984), aff'd, 472 U.S. 846 (1985). The
immigration laws, regulations, and policies of the United States all entail consequences
that may extend beyond a particular alien to touch upon such vital government interests
as international relations. See INS v. Aguirre-Aguirre, 119 S. Ct. at 1449 ("in the
immigration context . . . officials 'exercise especially sensitive political functions that
implicate questions of foreign r'elati.ons'."’) (quoting INS v. Abudu, 485 U.S. 94, 110

(1988)).



CONCLUSION

Based on the foregoing reasons, Lazaro Gonzalez's motion for a temporary

restraining order should be denied.
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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA w.m

MIAMI DIVISION

CASE NO.: @@ - @2@6

ELIAN GONZALEZ, a minor, by and
through, LAZARO GONZALEZ, 25 next
friend, or. alternatively as ternporary legal
custodiar. of ELIAN GONZALEZ, 2 minor,

Patitioners/Plaintiffs,
oY 2

v. v

T (e
JANET RENO, Attorney General of the United 2?7 e
States; DORIS MEISSNER, Commissioner, _1" =
Immigration and Naturalization Service; - ‘_ -
ROBERT WALLIS, District Director, L=
Immigration and Naturalization Service; T, @
UNITED STATES IMMIGRATION AND > 2; 5
NATURALIZATION, SERVICE; and e
UNITED STATES DEPARTMENT OF :
JUSTICE,

~ Respondents/Defendants. /

MOTION FOR PRELIMINARY AND PERMANENT
INJUNCTION AND PETITION FOR WRIT OF MANDAMUS
AND SUPPORTING MEMORANDUM OF LAW

Elian Gonzalez, individually, and Lazaro Gonzalez, as next friend or altematively
temporary 1eg§1 custodian of Elian Gonzalez, 2 minor, through undersigned counsel, respectfully
Tequest a preliminaﬁ and permanent injunction preventing the Immigration and Naturalizaton
Service (INS) from returning Elian to Cuba against his will and in jeopardy of his life and
freedomy. Additionally, petitioners/plaintiffs request a mandatory injunction and/or issuance of a
writ of andamus directing the INS to abide by its own rules and regulations and provide Elian

with the opportunity to be heard on his right to apply for political asylura as mandated by 8
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U.S.C. §1158, 8 U.S.C. §1231(b)(3), and the Fifth Amendment to the Constitution’s guarantee of

due prccess.

Introduction

Elian Gonzalez, & 6-year old Cuban boy, was rescued from an inner tube floating off the
Florida coast on November 25, 1999. Elian, like all aliens regardless of their immigration status,
has a protected right to apply for asylum and to an adjudication on the merits of his application.
Congress and the INS have established mandatory procedures governing children’s asylum
ap.plicalions, and those procedures specifically envision situations where a child’s right to seek
asylum may be in conflict with or otherwise contrary to a custodial parent’s desires or interests.
In such instances, INS regulations and procedures require an adjudication on the merits of the
child’s claim. Additionally, INS regulations and procedures require the INS to provide Elian
with a hiearing on his removal from the United States to Cuba. By refusing to follow its
mandatory obligation to provide Elian “the opportunity to be heard ‘st 2 meaningful time and in
a meamngful manner,”" Matthews v. Eldridge, 424 U.S. 319, 332, 96 S.Ct. 893, 901 (1976), the
INS has violated Elian’s constitutionally protected rights to seek asylum and to have the
govermunsnt play by its own rules.

Before addressing the factual and legal support for this motion, it is impoﬁa.nt to keep in
mind what this case docs not ask this Court 1o do. This case does not ask the Court to reach a
substantive decision on wWhether Elian’s esylum petition should be granted or whether Elian

should be: returned to Cuba. Instead, this case asks the Court to ensure that the INS provides

Elian with the minimum due process guaranteed to him by the law.

202 6l6 I7r7 r.yu2731
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Statement of Facts

Elian Gonzalez (“Elian”) is a 6-year-old Cuban child who was discovered alone at sea off
the East Coast of Florida on November 25, 1999. Elian’s rescue occurred following a harrowing
two day ordeal during which he watched his mother, his stepfather and § others (the “Group”) die
at sea a3 they attempted to escape Cuba in a small boat, which ultimately capsized.

The Group's tragic journcy was precipitated by the oppression Elian’s family endured
while in Cuba.! Elian’s stepfather hed recently been twice imprisoned, beaten, held
incommunicado and deprived of food. Elian’s mother had also recently been interrogated by
Communist Party officials, who questioned her loyalty to the Cuban govenument.

Elian was in a state of physical and emotional trauma upon his rescue by a Flonida
fisherman. Elian was initially treated at the Joe DiMaggio Hospital in Hollywood, Florida, but is
now in the custqdy and care of his natural father's uncle, Lazaro Gonzalez, in Miami-Dade
County. Florida. Lazaro Gonzalez (along with his immediate family) was prorapted to visit the
hospital to verify Elian’s identity by an earlier telephone call from Elian’s biological father in

Cuba advising that Elian and his mother had left Cuba ona small boat and requesting that the

child be: well taken care of in the United States.

1

The current Cuban govemment has 2 long and infamous history of human rights violatians. As reported by
Human Fights Watch in its July 23, 1999 repon: :
Forty years after the revolution, Cuba's Fidel Castro maintains control through
intimidation, repressive laws, and by imprisoning dissidents .... Cuba stands
alone in this hemisphere for this Kind of human rights abuse: cciminalizing free
speech aad association, impriconing dissidents, and deaying access to
international human rights maonitors. ... Cubans are tried for crimes such as
‘enemy propaganda’ and ‘contempt for suthority.' and :.. the government also
use[s] an ill-defincd provision against ‘dangerousness® to detain even Cubans
who have not commined any crime.
Among the Cuban laws which violate intetnational human rights norms are those for “contempt for authority,

clandestine prnting, illegal exit, defamation of institutions and muass organizations, and failure to comply with the
duty 1o denounce.”
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Elian’s family in Florida has provided Elian with Jove and support. Elian spends a great
deal of time with his many caring relatives in Florida, attends church and school, and receives
professional iasychological therapy. Elian has also been in regular telephone communication
with his biological father, Juan Miguel Gonzalez, who resides in Cuba.

Elian’s father, Juan Miguel Gonia]ez, has purportedly expressed a desire that Elian be
retumed to Cuba. Juan Miguel's true preference, hOchr, remains unclear in light of the
likelihcod of retaliation against him by the Cuban government should he state publicly a
preference that Elian remain in the United States.” Indeed, there is credible evidence that Juan
Miguel is subject to pressure from the Cuban government to demand Elian’s retur to Cuba’

Apart from the deprivation of basic civil rights that most Cubans suffer, Elian would bear
the additonal burden of being a political symbol of a totalitarian regime if he were to be returned
to Cuba. Elian would likely be compelled to demonstrate complete loyah‘y and militancy on
behalf of the Cuban government. He would be politically indoctrinated to 2 much larger extent

than otliers. He would also be compelled to believe that his deceased mother and stepfather, not

2 Elian's father ip Cuba cannot speak freely. The U.S. Deparment of State recognizes that Cuba continues

“systemztizally to violate fundamental civil and political rights of its citizens. . . . The government denied citizens
the freedoras of specch, press, assembly and assosistion.” Sgg, U.S. Department of State, Cuba country Report en
Human Riphts Practices for 1998, Exhibit A at page 2. Inexplicably, the U.S. government dismisses its own report
and the political rcelities of Cuba in concluding that Elian's father is tuly free to speak his mind.

5 Forexample, Juan Miguel's neighbors and family in Cardenas, Cubs have reported that Juan Miguel’s
movements have been restricted and his actions monitored by the Cuban government, that a speaker-phone has been
installed ip Juan Miguel's home so that all of his telephone calls can be monitored by government observers, and
Juan Mijus! is being kept isolated from the rest of his family in Cuba.

Ad3litonally, an independent Cuban journalist has reported that Juan Miguel has twice applied for a visa to the
United Sta:es. As with many vise applications sent via the Cuban mail system, it is doubtful whether this request
reached the U.S. Interest Seotion. The same journalist has also reperted that Juan Miguel knew about and consented
10 Elian"s deparruze from Cuba.

Futtber, the Cuban governmuent has unleashed its propaganda machipe, including state-sponsored rallies of

over 75,010 people in Cardenss and visits to Juan Migue! by Fidel Castro with Elian's photo laminated on his lapel
pin.
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to menticn his relatives in Miamni, were traitors to the Revolution. Accordingly, a return to Cuba
under swh circﬁmstances would be detrimental to Elian,

On December 13, 1999, Lazaro Gonzalez filed a petition for asylum on behalf of Elian
Gonzalez. On December 15, 1999, Elian himself filed a Petition for Asylum with the INS, On
December 22, 1999, the INS deferred the inspection interview regarding Elian until January 21,
2000. The INS has not held an interview or hearing regarding Elian’s asylum application.
Instead, ¢n January S, 2000, the INS sent Elian’s attorneys letters stating, in pertinent part, that
INS has been in “direct contact” with Juan Miguel and that the INS has:

determined that Elian does not have the capacity to apply for
asylum without the assistance of his parent. Further, neither [of]
the applications you have submitted nor any other information
available indicates that Elian would be at risk of harm in Cuba
such that his interests might so diverge from those of his father that
his father could not adequately represent him in this matter.
Therefore, given [Juan Miguel’s) decision not to assert Elian’s
right to apply for asylum, we cannot accept the asylum a