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LRM ID: LUM72
EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20503-0001
Thursday, January 27, 2000
LEGISLATIVE REFERRAL MEMORANDUM
TO: L ative Liaiép Officer - See Distribution below
FROM: ichard E. Green Gér) Assistant Director for Legislative Reference
OMB CONTACT: Lisa J. Macecevic
E-Mail: Lisa_J._Macecevic@omb.eop.gov .
PHONE: (202)395-1092 FAX: (202)395-3109
SUBJECT: STATE Report on Elian Gonzales
DEADLINE: Noon Friday, January 28, 2000

In accordance with OMB Ciréular A-19, OMB requests the views of your agency 6n the above subject
before advising on its relationship to the program of the President. Please advise us if this item will

affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title Xii of
the Omnibus Budget Reconciliation Act of 1990.

commENTS: Please send any comments on the attached letter conceming
'Elian Gonzales by NOON TOMORROW so the letter may be transmitted to
Congress TOMORROW.

Thank you.

DISTRIBUTION LIST

AGENCIES: | : |
61-JUSTICE - Robert Raben - (202) 514-2141
52-HEALTH & HUMAN SERVICES - Sondra S. Wallace - (202) 690-7760

EOP:

frene Bueno

Wendy L. Patten
Maria Echaveste
Steven M. Mertens
David J. Haun
Kenneth L. Schwartz
Michael Deich
Douglas Pitkin
Braderick Johnson
Taneesha J. Johnson
Mark D. Magana
Joe! K. Wiginton
Christine J. Lindsey
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Joseph G. Pipan
Brooke B. Livingston
Elizabeth Gore

Dawn M. Chirwa
Mary B. DeRosa
Rodney G. Bent
Robert D. Kyle
Alexander S. Keenan
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LRM ID: LUM72 SUBJECT: STATE Report on Elian Gonzales

RESPONSE TO
LEGISLATIVE REFERRAL
MEMORANDUM

If your response to this request for views is short (a.g., concur/no comment), we prefer that you respond by
e-mail or by faxing us this response sheet. If the response is short and you prefer to call, please call the
branch-wide line shown below (NOT the analyst's line) to leave a message with a legisiative assistant.

You may also respond by:

(1) calling the analyst/attorney’s direct line (you will be connected to voice mail if the analyst does
not answer); or

(2) sending us a memo or letter
Please include the LRM number shown above, and the subject shown below.

TO: " LisaJ. Macecevic Phone: 395-1092 Fax: 395-3109
: Office of Management and Budget
Branch-Wide Line (to reach legislative assistant): 395-3454

FROM: (Date)

(Name)

(Agency)

(Telephone)

The following is the response of our agency to your request for views on the above-captioned Subject:

Concur

No Objection

No Comment

See proposed edits on pages

Other: _

FAX RETURN of pages, attached to this response sheet
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United States Department of State

'DRAFT

Washington. D.C. 20520

T an writing to bring to your aptention the jmplicaticns for
cansular operations, and specifically the Department of State's
ability to successfully pursue pending and future international
parental child abduction cases, should Elian Gonzales Brotons not
be returned to his father’s custody and his place of habitual
rasidence.

Earlier this week, 1. provided a declaration to the
Depaztment of Justice in support of the decision made by the
Commissioner of the Immigration and Naturalization gervice (INS),
and ratified by zhe Attorney General, that glian Gonzalez Brotons
should be returned to'his father in Cuba. I did so pecause the
Department of State would expect 8 foreign governmant to make the
same decision with respect to an American child in similax
circumstances. The INS decision is consistent with the
principles that the Department of State would seek to have
followed in such cases. Failure to jmplement the INS decision
could seriously prejudice che ability of the Uaited States
covernment to help parents ir che United States recover their
children taken to foreign countries. :

The State pepartient’s office of children's Issues in the
pureau of Consuler pffairs sexves as the United States Central
Authority under the Hague Convention on tha Civil, Aspects of .
Inteznational Child abduction (the "Hague Convenqion“). it is
responsible for cooperating with the Central Autnorities in other
-ountries te secure the prompt return of childr \h¥ to their
place c€ habitual residence under the Hague Conv tion when they
have been “wrongfullyiremoved... or retained” bY ne parent, and
+o achieve the other @bjectives of the Hague Con enrion.

The role of constlar officers 1n protecting hildren is
recognized in the 1963 Vienna Convention on Consdlér Relations
(“VCCR" } » which largaly codified custonary interﬁaticnal law ang
which now, with over 160 countries as parties, S ts forth well-
estaklished and generally racognized principles.- Ii:ticle 5(h) of
the VCCR spacifically?provides that censular func;ions include,
wsafeguarding - . . tne interests of |minoxs and dther persons
lacking full capacity who are nationals of the S ing State,
particularly where any guardianship &~ rrusteeshi is required
with respect to such persons."

The rights of parents are also recognized i ternationally
and have long been & central premise of our work on behalf of
pmericans. It is a basic precept of | our work that the parents of
American citizen children, not the Department of |State 3% the
United States Government, should decide vhat is e‘t for theirx
childran. " RAs a general matter, the issuance of passports tc and

' | |
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rzavel by miner U.S. citizen children 1is goverred, undel
Department of state regulations and practice, bY the wishes of
their parents.

The United States is at the forefront in the provision of
consular services TO its citizens and in its advocacy on pehalf
of parents seeking the retuzn of their children. pecause other
countrias scrutinize oul practices, our cradibility and
effectiveness depend upon our ability to adhere to the principles
we espouse. I1f the United States fails to act in accordance with
such principles, we jeopardize our ability to insist on adherence
by other countries. consistency between principles and practice
is particularly jmportant in matters of foreign relations, where
onforcement of rights so often depends upen reciprocity,
diplomatic pressure and negotiations. and cooperation. Over the
years, hundxeds of children have been returned to their parents
in the United States because other countries have peen willing to
respect basic principles of internaticnal law and custom and,
when applicable, relevant treaty obligations.

When a young child is fourd in a foreign country, the
accepted international practice is to attempt to identify the
child’s parent ar parent(s), and to return the child to that
person whenever possible, often through the assistarce of
consular officials representing rhe child’'s country of origin.
Were 3 U.S. citizen minor child found in 23 foreign country in the
circumstances of Elian Gonzalez Brotons, we would expect the
government of that country immediately tc seek the child’s
surviving parent, if any, and TO contact U.S. consular officials
for assistance 1in doing so if necessary. We would then expect
the government pzromptly to return the child to the parent, unless
the parent exprassly asked that other arrangements be made. We
would ensure that the foreign government was aware of the
parent’s wishes and would not expect our representations in that
regard to be questioned. We would not expect the surviving
parent to have to participate in a foreign court’s custody
proceedings to establish his or her right to assume
rasponsibility for the child. We uould object strongly if a
foreign government declined to return an American child to its
only surviving parent because other relatives sought custody of
the child ox because of a judgment that the child would be better
off in the country in which the child was found. We also would
take vigoXxous exception to a foreign government OI court that
sought to substitute its view of the “best interests of the
child® for those expressed by 3 parent, absent 2 previous finding
that the parent was unfit.

Many cocuntries of the uworld, like Cuba, are not party to the
Hague Convention on the civil Aspects of International Child
Rbduction. When children are taken from the United States by one
parent to such a “non-Eague countIy.” ¢he Department of State
typically seeks the cooperatian of officials of rhat country 1in
securirg the return of +he child to the parent jeft behind in the

2
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United States. If the INS decision is not upheld, our sbility To
make such requests guccessfully in the fufrure will surely be
impaired. First, such requests appeal to the foreign country
involved Tao respect the rights of the laft-behind parent and the
importance of the parent-child relationship; the ability of the
United States to appeal to these considerations with credibility
will be diminished. Second, foreign authorities will have to
consider the pessibility that their own COURTIYRED will remember
our failure to retuzn Elian to his father and react negatively if
such authorities return a child te a left-behind parent in the
United States. '

a failure to enforce the INS decision would also be
inconsistent with the principles we advocate and coculd have
potentially lasting negative implications for left-behind parents

_in the United States and for U.S. citizen children taken to
fareign countries. WNot returning Elian to his father would be
perceived as a decision that the fundamental parent-child
relationship can be ignored, even where there is nco evidence of
unfitness. A decision based on the ~ independent” views of a six—
yaar—old child would also be a dangexous precedent. Finally, not
returning Elian toc his father could be perceived as endorsing the
right of the countzy in which a child is found to rafuse to
return the child to his habitual residence based on a judgment
that the habitual residence is not a desirable place to raise a
child. A decision not to rzeturn Elian Gonzalez Brotons Tto Cuba
could encourage the making of such arguments by abducting parents
and their acceptance by foreign authorities.

I hope this information will be of use to you. Please do
not hesitate to contact me if theres is any further information
that I c¢an provide to you. .

Sincerely,

Mary A. Ryan

Assistant Secretary for Consular Affairs

TOTAL P.@&
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Subpena 1 Teatity (Hearing)

- Bp Authoritp of the Bouge of Representatives of the
Congress of the ©nited Stateg of Americy

70 _ _Elian Gonza les

————

You are hereby commanded to be and appear before the _Fu11 Committee on
~Gavernmany Refayg — of the House of Reprasentatives

of the United States, of which the HO'H.-DAQ_Eutn;M.....___ is chairman, in
Room —2IS4e  _ ofthe —Ravhurn Building_.\\, in the city

of Washington, On-—Eehruary 10, 2000, at the hour of Lot an = © .

are not to depart without leave of said Committee.
; To Ja:;:s €. Wilson, chief Counsel

to serve and make returp.

Witness my hand and the seal of {he House of Representatives

of the Ugited States, at the city of Washington; this

| —Ith day of —ANvany_ ‘ , Y2000
: Chatrman, )

Attest:

Jew—r—m -
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IN THE CIRCUIT COURT FOR THE
11™ JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

FAMILY DIVISION

CASE NO: 00-00479 FC 29

LAZARO GONZALEZ, as Custodian of
ELIAN GONZALEZ, a Minor, .

Petitioner, :;‘ Tob b e
-_‘ r\‘\l~| 1 .
Voo
Vs, A
: ER LS
JUAN MIGUEL GONZALEZ- _ $ iRien. L
QUINTANA, e
Respondent. -

/

TEMPORARY PROTECTIVE ORDER

This cause having come before the Court upon Petitioner's Verified Emergency
Ex-Pante Petition for Interim Order (*Petition for Interim Order"), and the Court having
reviewed said Petition, and having carefully studied this matter, makes the following

findings of facts and conclusions of law:

FACTS

Petitioner has filed a Verified Petition for Temporary Custody and Other Relief

("Petition for Temporary Custady”) under Fla. Stat. §§ 751.01, et seq.! seeking

-
' That statute was enacted to “[plrovide for the welfare of minor children who are
living with extended family. . . . At present, such family members are unable to give

complete care to the child in their custody because they lack a legal document that
explains and defines their relationship to the child, and they are unable effectively to
consent to the care of the children by third parties.” Fla. Stat. § 751.01(2)

) Va1
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temporary custody of the minor child, Elian Gonzalez (“Elian") and invoking the
jurisdiction of this Court under Fla. Stat. §§ 61.1308(1)(c) and (d). Through this
Petition far Interim Cirder, Petitioner seeks interim custady of Elian pending a full
evidentiary hearing on the Patition for Tempdrary Custady.

Elian is a six year-old child, born December 6, 1993, who is a citizen of the
Republic of Cuba (*Cuba”). Elian lived in Cuba his entire life before coming to Florida
in November, 1999. There is no other “state"?, other than Florida, in which Elian or his
parents have significant cannections.

Elian and his mother, along with twelve others, fled Cuba in November, 1999 on
a small boat, apparently intending ta reach the staté of Florida. Elian’s mother and the
twelve others tragically were lost at sea, but Elian miraculously survived the journey.
He was rescued by two fishermen who found him alone, clinging to a tire inner tube off
the coast of Flarida. Following a brief stay in a local hospital, Elian was placed in the
physical custody of Petitioner, his great-uncle, by the Immigration and Naturalization
Service (“INS").

Thereafter, an application for admission to the United States, along with two

petitions for asylum were filed on Elian’s behalf with the INS. One petition was signed

2

The Republic of Cuba is not a state within the meaning of the Uniform Chiid
Custody Jurisdiction Act “UCCJA,” which defines state as “any state, territory, or
possession of the United States, the Commonwealth of Puerto Rico; or the District of
Columbia.” Fla. Stat. 61.1306(10). However, Fla. Stat. 61.1348, which must&easead.

in conjunction with Fla. Stat. 61.1308(1)(d), applies the general policies of the UCCJA |
to the international area and provides that a decree of a foreign nation may be '
recognized by Florida courts if the foreign tribunal accorded minimum due process to

all affected persons prior to entering the decree. See Kallman v. Kallman, 623 So. 2d
1213 (Fla. 3" DCA 1993) '

2
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by Petitioner, and one was “signed” by Elian.

Following the: filing of the application and petitions, INS interviewed Respondent
and determined that he is Elian’s biological father, and that as such, he has the nght to
represent Elian in all legal transactions. INS then withdrew Elian's application for
admission to the Urited States at Respondent's request. INS did so based upon its .
determination that the request made by Respondent durihg interviews with INS
representatives were in fact his “true wishes."

Additionally, INS determined that Petitioner did not have authority to act on behalf
of Elian in immigration matters or to authorize representatfon in “direct opposition to the
express wishes of the child's cuslodial parent.” Based Upon that determination, INS
rejected the asylum petitions filed on Elian's behalf. Petitioner's counsel was advised
by INS of its decisicns in a letter datgd January 5, 2000. INS then announced its
intention to return Elian to Cuba by January 14, 2000.

Thereafter, on January 7, 2000, Petitioner filed a Verified Petition for Temporary
Custody and Other Relief, along with a Verified Emergency Ex-Parte Petition for Interim
Order, alleging that if Elian is returned to Cuba he faces the threat of mistreatment or
abuse, including the loss of any due process rights he may have under United States
immigration law, as well as harm to his physical and mental health and emotional well;

being. Respondent was given telephonic notice of the filing of the Verified Emergency

Ex-Parte Petition for Interim Order.

CONCLUSIONS OF LAW -

The threshold question before the Court is whether this Court has jurisdiction
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over this matter. Petitioner attempts to invoke the Court’s jurisdiction pursuant to Fla.
Stal. §§ 61.1308(c) and (d). In support of his invocation of jurisdiction, Petitioner
alleges that the threatened return of Elian to Cuba, and the ensuing harm if he is
returned, creates an emergency which requires the Court to exercise its jurisdiction for
Elian’s protection, Additionally, Petitioner alleges that no other state would have
jurisdiction under prerequisites substantially in accordanc.e with Fla. Stat. §§
61.1308(1)(a), (b), or (c) and that it is in Elian's best interest that this Court assume
jurisdiction. The Court finds that the facts allegéd by Pelitioner establish a prima facie
basis for this Court's assumptidn'ofjurisdiction of this matter under Fla. Stat. §§
61.1308(1)(c) and (d).* Independent of the jurisdiction conferred under Fla. Sta_t. §§
61.1308(1)(c) and (d), this Court clearly has limited jurisdiction to address the Petition
for Interim Order. This Court is nat powerless to act when confronted with a Petition, as
the one pending before this Court, alleging that the minor child may be subject to
serious and unnecessary emational harm in returning the child to the custodial parent.
Under compeiling circumstances, recognized by Florida law, this Court may grant such
temporary judicial relief as is necessary to protect the best interest of the child — this
Court’s primary conc.erﬁ. Based upon its independent review of Florida taw, this Court

is persuaded that is has the authority to grant emergency, ex-parte relief and that the

relief requested by Petitioner should be granted.

' A final determination regarding this Court's jurisdiction to address the Verified
Petition for Temporary Custody and Other Relief will be made following service of
process and a full evidentiary hearing.
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Under Florida law, where a Florida Count, even one which may otherwise lack
jurisdicﬁon over a visiting child, is presented with allegations of imminent harm or
physical or emational danger to a child, it is empowered, under the doctrine of parens
patriae’, to issue a temporary protective order which will preserve the status quo
pending a full hearing on a petition to alter temporary or permanehl custody. See

Rohlfs v. Rohlifs, 666 So.2d 568 (Fla. 3d DCA 1996); Kennedy v, Kennedy 559 So.2d

713 (Fla. 5" DCA 1980); Nelson v. Nelson, 433 So. 2 1015, 1019 (Fla. 3 DCA 1983).

Sommer v, Sommer, 508 So. 2d 773 (Fla. 5" DCA 1987).

Here, the Petition for Interim Order, as well as in the Petition for Temporary

Custody, contains s:fficient verified allegations that, if e'mergency relief is not granted

and Elian is returned to Cuba, he would be subjected to imminent and irreparable harm,

including loss of due process rights and harm to his physical and mental health and

emotional well-being. Those verified allegations and the limited factual record
presented clearly confer upon this Court, at a minimum, limited jurisdiction to grant
emergency temporary relief to preserve the status quo pending a full hearing on the
Petition for Temporary Custody. |d. The Court finds that Petitioner has established a
prima facie ¢ase tha® Elian may be subjec-t to imminent harm if emergency relief is not

granted. Accordingly, it is hereby

ORDERED and ADJUDGED as follows:

LepEE.
overeign and
such as juveniles or the insane, and in child
half of the state to protect the interests of

! *Parens patriae” refers traditionally to the role of the state as s
guardian of persons under legal disability,

custody determinaticns, when acting on be
the child.
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1. The Coun finds that Petitioner has established a prima facie case that Elian
may be subject to imminent harm if temporary relief is not granted.

2. The status quo shall be preserved until such time as a fyll hearing on the.
Verified Petition for Temporary Custody and Other Relief is held.

3. The minar child, Elian Gonzalez, shall not be removed from this jurisdiction
pending a full hearirig on the Verified Petition for Temporary Custady and Other Relief.

4. Infurtherance of this Court's exercise of emergency authority and in order to
effectuate the requirement's of this Court's Order, Petitioner is granted such limited
legal authority as is necessary to'preserve the status quo and prevent the child's
removal from this jurisdiction, including, but not limited tb, the authority to assert and
protect such rights as the child may have under United Slates immigration law and to

retain counsel to assert and protect such rights.

5. Pursuantto Fla. Stat, § 61.403, a guardian ad litem for the minor child shall

be appointed by Separate arder, to act as next friend of the child, evaluator and

investigator, with such powers, privileges and responsibilities as are necessary to

advance the best interest of the child.

DONE and ORDERED in open Court at Miami, Miami-Dade County, Florida, this

10™ day of January, 2000.

P
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U.S. Department of Justice
Immigration and Naturalization Service

Texss Service Center

) VO U

4141 N, St Augustine
Mesguite, Texas 75185_1488

January 13, 2000

Hackley, Bernstein & Osberg-Braun, P.L.
- Attorneys at Law

Turnberry Plaza.

2875 NE 191" Sitreet, Penthouse 1B
Aventura, FL 33180

Dear Mr. Bernst=in:

We have received the Form I-589, Application for Asylum and for Withholding of
Removal that ycu have submitted on behalf of Elian Gonzalez. The application is signed
by the child’s great uncle, Lazaro Gonzalez, and you have included a copy of a Temporary
Protective Order from the family division of a Florida circuit court purporting to grant
Lazaso Gonzale legal authority to act on Elian’s behslf in immigration matters as i
necessary to preserve the statys quo.

As you know, the Corumissioner has deterrnined that the boy’s father, Juan Gonzalez,
has the gole legal authority to act oni behalf of his son in immigration marters. This.
decision was reached after careful exarninstion of the applicable U.S. and Cuban law
concemning parental authority, the facts swrounding Juan Gonzalez’s relationship with the
child, the allegations that the father was under coercion, and all other available information
including infortnation relating to a possible gsylum claim, Afler 2 thorough review of all
the relevant and available information, the Commissioner conoluded that the father has the
legal anthority to speak on behalfofthe child in immigration matters and that he is
cxpressing his true wishes in wanting his son returned to him. The Commissioner further
concluded that, because of his tender age, Eliun lacks the capucity to asscrt a claim for
- asylum on his owm. Finally, the Commissioner concluded that there is no divergence of
interest between Juan Gonzalez and his son because the application submitted, and other
relevant available information, failed to demonstrato an objective basis for a valid asylum
claim. INS is awarc of no new information that would affect those conclusions.

b

Juan Gonzalez has clearly stated to the INS that he does not waat Rlian to®REE
asylum and that he should be returned to Cuba. INS previously gave effect to the father’s
request when, last week, it permitted the withdrawal of Elian’s application for admission
and derermined that it would not accopt the asylura application thar You attempted to file
under El{an's siguature. :



Mr. Bernstein
Poge 2 of 2

The new application, filed yesterday, is accornpanied by a letter from you
acknowledging that the informetion contained in this latest submission is the same as what
you submitted last month. Thus, the only new factors in this case are Lazaro Gonzalez’s
signature on the new application and the Floridu circuit judge’s temporaty protective order,
The 'Cdmn'lissio:ncr_has concluded that nothing in that order alters her determination that
Juan Gonzalez s sole legal authority to speak for Blian on immigration ynatters, and that
dctermination is ultimately one of federal immigration law. Thus, INS has determined that
neither you nor Lazaro Gonzalcz represents Elian before the INS. Accordingly, INS cannot
accept the enclosed asylum application and I am returning it to you.

Sinoerely,

és %ﬂ /
Director
Texas Servife



MEMORANDUM
TO: Jim Steinberg

FROM: Wendy Patten
Cleared by Mary DeRosa

DATE: January 13, 20000

RE: Update on Elian Gonzalez

Mary and | spoke to James Castello at Justice late this morning.
Because James was very protective of the information, particularly with
regard to the asylum claim, | am sending this close-hold note to you in hard
copy, rather than electronically.

1. status of asylum claim — INS has received the asylum claim, which
James believes to be identical to the original claim. Despite the uncle’s
contention that the state court ruling enables him to file an asylum claim on
the child’s behalf, Justice expects that INS will reject the application for the
same reasons that the prior application was rejected. Justice could
announce its decision as early as tomorrow morning.

2. Cuban request for consular access— The Cubans have requested
consular access to the child. James contended that the right to consular
access is triggered when a foreign national is in custody. Itis not clear that
the Cubans have a right to consular access to a child who has been
paroled into the U.S. and placed in the custody of relatives. Still, the
Cubans are pressing for such access, and reiterated their request in a
meeting yesterday. Justice is considering options that could include
intermediaries, but they are concerned that any such meeting between
Elian and Cuban officials would be logistically difficult and would provoke
renewed protests from the Cuban-American community.

3. Burton subpoena -- OLC’s preliminary view is that INS is not entirely
free to act in this matter. Justice might face some difficult legal issues if
INS attempted to return the child before February 10. OLC continues to
analyze this issue.
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(Dffice of the Attarney General
Washington, B. €. 20530

January 12, 2000

Linda Osberg-Braun, Esg.

Roger A. Bernstein, Esqg.

llackley, Bernstein & Osberg-Braun, P.L.
Turnberry Plaza

2875 NE 191%" Street

Penthouse 1B

Aventura, Florida 33180

Spencer Eig, Esqg.

420 Lincoln Read

Suite 379

Miami Beach, Fleorida 33139

Dear Messrs. Eig and Bernstcin and Ms. Osberg-Braun:

I have reviewed your letter of January 5 concerning the case
of Elian Gonzalez, as well ag the issues that Mr. Bernstein
raised when he and others met with me on the evening of January
7, including the fact that you have filed a custody action on
behalf of Lazaro Gonzalez in the Miami-Dade County Circuit Court.
I understand that court has granted a temporary protective order
to Lazaro Gonzalez., While I am always open to considering new
information that might arise, I am not currently aware of any
basis for reversing Commissioner Meissner's decision that Juan
Gonzalez--Elian’s father--has the sole authority to speak for his
5on on immigration matters.

Ag you know, the United States is not a party to the action
you have filed in Florida court, nor is it named in the temporary
protective order that the Florida Circuit Judge issued January
10. TIndeed, Lhe guestion of who may speak for a six-year-old
child in applying for admission or asylum is a matter of federal
immigration law. Nothing in the temporary protective order
changes the government's determination that Juan Gonzalez can
withdraw applications for admission and asylum relating to Elian
and that he has done so. In the Department’'s judgment, the
Florida court’s order has no force or effect insofar as INS's
administration of the immigration laws is concerned.

In our meeting last Friday evening, Mr. Rernstein said that
the INS itself had originally announced that state courts could
resolve Elian’s status in the United States. I think it is
important to clarify, therefore, this Department’s views about
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the possible role of state courts in a case such as this. In the
[irst f[ew days after Elian‘s arrival in the United Stares, when
it was suggested that LNS’s placement of Elian in the care of his
great-uncle amounted to a grant of custody, INS indicated that it
could not grant custody and that such a request would have to be
put before the state courts. As the case evolved, it became
clear that Elian’s father, who was still in Cuba, was asserting a
parental relationship with Elian and had adequarely expressed his
wigh, under the immigration laws, for Elian’s petition for
admission to this country to be withdrawn. In these
circumstances, INS was obliged to dctermine whether the father
was the appropriate person to speak for Elian on immigration
issues. That guestion, as I have said, remains cone of federal,
not state, law. The Commisasioner’s resolution of that question- -
as well as of other immigration matters--may be challenged, if at
all, only in federal court. We are prepared to litigate in that
forum. Accordingly, Commissioner Meissner has determined that
the January 14 date should be exlended to accommodate any federal
court proceedings. This little boy has been rhrough so much, and
‘it is therefore imperative that all of us do what we can to
resolve his case as soon as possible.

With respect to the issues raised in your January 5 letter,
T would make the following observations. Elian Gonzalez is a
six-year-old child who has lost his mother. As a general matter,
when dealing with a child this young, the immigration law, like
other areas of law, looks to the wishes of the surviving parent.
One circuit court case indicated that a twelve-year-old child may
apply for asylum over the wishes of his parents in some
circumstances. See Polovchak v. Meese, 774 F.2d 731, 736 (7%
Cir. 1985). That case also makes it clear, however, that a
twelve-ycar-old child is “near the lower end of an age range in
which a minor may be mature encugh tu assert cerlain individual
rights Lhat egual or override those of his parents . ”
Commissioner Meissner has determined that, under applicable law,
klian 13 too young to make legal decisions for himself, and that
his father has the legal authority to speak for him in
immigration mattcrs.

Commigssicner Meissner reached her decision through a careful
and thorough procesas. All of the available information was
considered, including the reports from two lengthy and private
interviews with Elian‘e father, Juan Gonzalcz, and the report
from the December 20 meeting with Elian‘s great uncle and cousin
and each of you. Commissicner Mecissner also carefully considered
the allegation that Juan Genzalez was under some form of
coercion, and is confident, based on her representative’s direct
contact with Juan Gonzalex, the father’s very close relationship
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with Elian, and the other evidence provided, that the father has
expressed his true wishes in asking that his son be returned to
him.

The INS does not rule out the possibility of a case in which
an asylum application would be accepted from a young child
againet the wishes of a parent. In that regard, the INS
Guidelines for Children’s Asylum Claims provide & useful
framework. 1In particular, they provide for a review of the
objective circumstances relating Lo possible torture or
persecution in the child’s home country in cases where a child is
oo young to express a competent view on these matters. The INS
revicwed the asylum application you sought to filc on Elian’s
behalf, considered all other relevanl available information, and
found no objective basis for overriding the father‘s wishes Ffor
his son. 1In particular, the TNS found no credible information
indicating that the child would be at risk of torture or
persecution if returned to hies father, and thus concluded that it
had no rcason to question the father’s decision not to assert an
aeylum claim.

The specilic language you cite from the INS Inspector's
Field Manual is not applicable here. It is designed to protcct
an unaccompanied minor who arrives here illegally, has no parent
to speak for him, and is also capable of speaking for himself.
In those circumstances, if the child indicates a wish to return
voluntarily Lo his country of origin, he would normally be
adllowed to withdraw the application for admission and be sent
home, rather than being placed into removal proceedings. If the
child expresses a fear of pcr3ccution, however, the Field Manual
provides that the child should be placed not in expedited removal
proceedings, but ralher in conventional removal proceeadings
before an immigration judge.

Nothing in the field guidance suggests that a father’s
wishee regarding his six-year-old child should be overridden. On
the contrary, in a related provision you do nct cile, the Field
Manual makes it clear thal Lhs first responsibility of the INS
when confronted with an unaccompanied minor is to attempt to
remedy the situation by finding the child’s parent or legal
guardian, even if that person is outside the United States. It
1e only when that effort is unsuccessful that the Ficld Manual
provisions you cite even come into play.

Bven i1f it were applicable in this gituation, the provision
you citc would not answer the basic question presented by this
case: Who speaks for the child? If Elian is not competent to
"indicate[] a fear of persecution or intention Lo apply for
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asylum,” then scmeone would have to decide in his behalf whether
Lo do so. That scmeone, under universally accepted legal norms,
is his facher. And his father has stated, in no uncertain terme,
that he does not wish for Rlian to make an asylum claim. As
noted above, the INS considered reclcvant information, including
the statcments of Elian’s Miami relatives and information in Lhe
asylum application, and determined that there is no objective
basis [or a valid asylum claim. Conseqguently, it found no
confliell between Elian and his father. Under these
circumstances, the appropriate course of action was to honor the
deeires of the fathecr regarding Elian‘s applications for
admissicn and asylum. It is not appropriate Lo commence removal
proccedings against Lhis six-year-old boy. The Field Manual does
not suggest otherwise.

Once again, it is my strong hope that we can work together
to resolve this child’s status as scon as possible.

Sincerely,

i
C/m’ e

/. Janet Reno
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The Honorable Junet Reno Janvary 5. 2000

Attarney General of the United states
10" and Constitution Avenue, N.W.
Washington, D.C. 20530

Dear Anorpey General Reno:

We write to you on Elian Gonzalez' behalf, to ask you to review and reverse the decision
announced today by INS Commissioner Daris Meissner. That decision strips Elian of legal
representation, and denies him a hearing an his request for political asylum. Jt s unfair and
uncopstitutional, and was reuched without according Elian any dus process of law. This leaves
him alone and unprotceled by the laws of our nation.

Elisn Gonzalez has 1 constitarionally protected right to apply for political asylum regardless of
his age or his father’s staternents. The decision appears to be an arbilrary one, based largely on
seuret inferviews conducted with Juan Miguel Gonzalez in Cuba. It seems to be predicated on the
untested view that Gonzalez is free from durcss in Fide] Casiro's Cuba, and addresses only
Elian’s father’s best incerests, not Elian’s. It also contradicts the Commissioner’s own policy,
divectives.and regular practices.' .

A decision of this importance should be reached by tbe highest officials of this country, rot by a
lower official. even one as distinguished as Comrnissionar Meissner, and in accordance with due

process of law. We ask that you review the process and merits of this decision, and that you
consult with the President of the United States.

We look forward to working with you to assure Elian due process of law.

o7V S AV Y A

LINDA OSBERG-BRAUN ROGER A. BERNSTEIN SPENCER EIG
Hacklcy, Bernstein & Osbexrg-Braun, P.L, Attarnay-at-Law

cc: The Counsel to the President of 1he United States

" HQINS 50/5.12 96 Act054 of August 21, 1997 states: “When decidihig whether to permit the minor 1o
withdruw his or her applicadon far admission, officers must ulso make every offort to determine whether
the minor has a fear of persacution or return Lo his or her country. If the miner indicates a feac of
persecution ar intention to apply for asylum, or if there is any douhr, especially in the case of countrics with

known human rights sbuses or where turmoil sxists, the minor should be placed in cemaval procesdings
under saction 240 of tha Act.,..
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rankly, I liked both pictures.

Yup, I gotta confess, that now-famous picture of a U.S. marshal in Miami
pointing an automatic weapon toward Donato Dalrymple and ordering him in the
name of the U.S. government to turn over Elidn Gonzalez warmed my heart. They
should put that picture up in every visa line in every U.S. consulate around the
world, with a caption that reads: "America is a country where the rule of law
rules. This picture illustrates what happens to those who defy the rule of law and
how far our government and people will go to preserve it. Come all ye who
understand that."

And | was also warmed by the picture of Elidn back in his father's arms. Some
things you can fake -- like a 6-year-old wagging his finger on a homemade video
and telling his father to go back to Cuba without him -- and some things you can't
fake. That picture of Elian and his father illustrated the very parent-child bond
that our law was written to preserve.

Hats off to Janet Reno for understanding that the Elidn Gonzalez case was about
both of these pictures: the well-being of a child and the well-being of our
Constitution, on which all good things in our society rest. But hats off twice to
Ms. Reno for understanding that these two noble virtues are not equal. The fear of
causing some trauma to Elian by rescuing him could never outweigh the need to
uphold the rule of law.

One only hopes that this affair will remind the extremists among the Miami
Cubans that they are not living in their own private country, that they cannot do
whatever they please and that they may hate Fidel Castro more than they love the
U.S. Constitution -- but that doesn't apply to the rest of us.

One also hopes that now that Ms. Reno has ended the kidnapping of Elian by the
Miami Cubans, the other hard-nosed lady in the cabinet, Madeleine Albright, will
end the Miami Cubans' kidnapping of U.S. Cuba policy as well. Ms. Albright
could start by relaxing the embargo on Cuba.

I share the Miami Cubans' visceral hatred of Fidel Castro's regime. It is an awful
government that has taught its people to write -- and then forced its most educated
to become taxi drivers and, in thousands of cases, prostitutes in order to feed their
families.

But the way to hasten the end of this regime is not with embargoes and
kidnappings. We have sanctioned Castro for 40 years, and so far he has outlived
nine U.S. presidencies. Normally, such a policy would be adjusted. But this
policy is not driven by strategic thinking. It's driven by blind hatred of Castro by
the Miami Cubans, who, because of their perceived voting clout in the key state
of Florida, have been able to impose this policy on the whole U.S. -- even though
it has had the opposite effect we, and they, want. It punishes Cuba's people and



reinforces Castro's hold on power.

What ails Cuba’s economy is Fidel Castro's failed Marxism. But the U.S. embargo
obscures that, giving him a foreign bogeyman to blame for Cuba's travails and
enabling him to argue that Cuba is under siege from America, therefore Cubans
have to remain mobilized and he, Castro, has to keep a tight rein.

Forget Fidel Castro. He's a spent dictator who peddles Marxism while keeping his
economy afloat with Thomas Cook tours and prostitution. As Ms. Albright
knows, a wise U.S. policy today would be focused on shaping post-Castro Cuba,
so that we don't have another Haiti -- where, after the regime collapses, everyone
builds a raft to get to Miami -- and so the Cuban people don't have another 40
years of repression, Our best tool for shaping post-Castro Cuba is letting more
Cubans study in the U.S., training their technocrats in managing a modern state
and, yes, opening the way for greater U.S. investment in Cuba, and for money
flows, trade and family visits. At best, this will create much greater internal
pressures on Castro to open his regime, and at worst it will help ensure that
whoever succeeds him will have to change.

It was precisely the ease with which the hard-line Cuban-Americans kidnapped
U.S. policy on Cuba for all these years -- with the help of pandering politicians --
that made them believe they could get away with kidnapping Elidn. America is a
lot better off today because Janet Reno taught them otherwise, and a million
Cuban children would be better off tomorrow if Madeleine Albright could
administer a similar lesson in foreign policy. Go ladies!
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A:Q 93 [RBL'. 8/95) Search Warrant

Hnitetr States Bistrict Qourt

SOUTHERN pspruc't oy FLORIDA

In “he Matter of the Search of
(Name, adaress of briv) Jnsecriplioh of pesson of propeily [o be searched) .
RESIDENCE OF LAZARO GONZALEZ, LOCATED AT SEAR(TH WARRANT

2319 N.W_2ND STREET, MlaMI, MIAMI-DADE
COUNTY, FLORIDA CASE NUMBER;

TO: S/AMary A fodriguez, U.S. Immig. & Nalz. Service  and any Authorlzed Officer of the United States

Affidavit(s) having been made before me by S/A Mary A. Rodriguaz who has reason to
" ' Affiant ‘ b

believe that {7] on the parson of or on the premises known a8 (name, desalplion andfor location)

THE RESIDENCT OF LAZARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIAMI, MIAMI-DADE COUNTY,
FLORIDA '

in lhe SOUTHERN District of FLORIDA lhere is now

concealed a certain persor or property, namely (deseribe the person or gropery)
THE PERSON OF ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 6, 1993, A NATIVE AND CITIZEN OF CURA.

| am salisfied that the affidavil(s) and any record testimony establish probable cause to believe that the person or property
50 described iz now concealed on (he person or premises abave-described and establish grounds for the issuance of this
warrant.

YOU ARE HERZBY COMMANDED ta search on or befors 5-1-0
. Dale

W&9r the person or properly specified, serving thls warrant and

-’

(not to excead 10 days) the persan or place named§

making the search (rrdrEtheyiire——GGond B=ir8:8UsRid ) (at any time In the day or night a5 | find reasonable causa

has been estabished) and if the person or praperty be found there to seize samse, leaving a copy of this warrant and
receipl for the person or proparty taken, and prepare a wrilten inventory of the person or property selzed and promptly

return thiswarrantta A} . S| &A =3 vReS ) NS as requircd by law.
U.S, Judge vt Mogialrate Judga

AATRROON oM, . . __ & g\i\a%d BN, o Qv

ate

.
RIS RO e -

Name cor

TR form =k letsironEnll peagueed Oy Blily Fovnmt Farcas, Ing,

ooz
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DATC WARRANT RECEIVED DATE AND TIME WARRANT EXECUTED

"TNGTENTORY MADE TH THE BREBENCE OF

€aPY OF WARRANT aNG RECEIPT FORITEMS LBFT Wit "

T INVENTORY OF PLRSON OR PROPERTY TAKEN PURSURNT TO THE WARRANT

CERTIFICATION

warranl.

Subscribed, sworn to, and returned before me this date,

r : " LB, Maugisleale Judge

I swea- hat this inventory is a true and delalled account of the persen ar praoperty laken by me on the

Dale

d003
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United Btates Bistrict Court

In the Matter of the Sesrch af

{Nams, BdaTas a7 biief BRECTIPton &f poraoh, propany or premiged 1o e Kaarched) APPLICA’_[] ON AND AFFIDAVIT
THE RESICENCE OF LAZARQ GONZALEZ, LOCATED AT FOR SEARCH WARRANT
2319 N.W. 2ND STREET, MIAMI, MIAMI-DADE COUNTY, BER:
FLORIDA CASE NUMBER:
being culy sworn depese apd
i Mary A, Rodriguez 3 s 'Ia yp :
'am a(n} Senior Special Agent, U.S, Immigration and Naturalization Service and have reason 1o beligve
—. SRS —

that [ on the parsen of or (>0 on the property or prernises known as (name, desaripticn ang/of aation)

THE RESIDENCE OF LAZARD GONZALEZ, LOCATED AT 2318 N.W. 2ND STREET, MIAMI, MIAMI-DADE cOU NTY,
FLORIDA, '

in the SOUTHERN ' District of FLORIDA
there Is now cancealed a cortain person or Property, Namely (dascfite the pmon or prperty 1 be salzad)
THE PERSON OF ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 8. 1993, A NATIVE AND CITIZEN OF CuBA.

WhICh I8 (alate ane or meen hases for sareh and 62izurg et forth under Rula 41(b) of the Federal Rules o Crminal Pracedure)
BEING UNLAWFULLY RESTRAINED AND THE SUBJECT OF AN INS ADMINISTRATIVE WARRANT OF ARREST.

United States code,

concaming a viclation of Title Section(s)

The facts to support a finding of Probabie Cause ara a3 follows!

SEE ATTACHED AFFIDAVIT

Continued on the attached sheet and made a part hereaf, B Yes D

Swom to before me, and subscribed in my presence

FRL&?&’;LQQL_, .
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 00-

e

IN TEE MATTRER OF THE SEARCH

OF RESIDENCE OF LAZARO GONZALLZ,
LOCATED AT 2319 N.W, 2ZND STREET,
MIAMI, MIAMI-DADE COUNTY, FLORIDA

APPLICATION OF UNITED STATES
IMMIGRATION AND NATURALIZATION SERVICE
FOR SEARCH WARRANT FURSUANT 10 FEDERAL RULE OF
CRUMINAL PROCEDURF, 41 (b) AND MEMORANDUM TN SUPPORT_THEREQF

The United States Inmigration and Naturalization Service
(INS), by and through its undersigned counsel, files its
Application for Search Warrant Pursuant to Federal Rule of
Criminal Procedure Rule 41(b) and Memorandum of Law in Support
Thereof, and states:

The IN3 seeks a search warrant in order to seize the pPerson
of Elian Gonzalez, date of birth of Decembar 6, 1393, who 1is a
native and citizen of Cuba. On November 25, 19938, Elian was
parocled into the temporary custady of Lazareo Gonzalez, pursuant
to section 212(d) (5) of the Immigration and Nationality Act, 8
U.S.C. § 1182(d) (5). '

' Cn April 12, 2000, Michael Pearson, Executive Associate
Commissioner, Immigration and Naturalization Service, and Robert

Wallis, Miami INS District Director. revoked Elian’s parole. The

Eleventh Circuit has described parole as “an act of extraordinary
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savereign generosity, since it grants temporary admission into
our socielty Lo an alien who has no legal right to enter and who
would probably be turned away at the border if he sought to enter

by land, rather than coming by sea ar air,” Jean_v, Nelson, 727

F.2d 957, 972 (1l1th Cir. 1984) (en bane), aff’d on pther gdrounds,
472 0.5, 846 (1985). By revoking parole, Commissioner Pearsaon
and Pistrict Director Wallis ended Elian’s temporary admission
into the United States.

The revocation of parole also terminated any lagal basis for
Lazaro Gonzalez to rerain custody of Elian. On April 12, 2000,
Lazaro Gonzalez was directed by the INS to turn over custody of
Elian on April 13, 2000, at 2:00 p-m., at Opa Locka Airport,
Hiami, Florida. He failed to do so. Lazare Gonzalez’s present
custody of Elian has no legal basis because it is in
contravention of the INS*s order and without the consent of
Elian’s natural fathey, Juan Miguel Gonzalez.

Federal Rule of Criminal Procedure 41(b) provides that a
warrant “may be issued under this rule to Bearch for and sejze
any - - . (4) person for whose arrest there is probable cause, or
vho is unlawfully restrained. ” Lazaro Gonzalez’s retention of
the custedy of Elian is unlawful because it is contrary-to the
INS order of April 12, 2000, and without the consent of Juan
Miguel Gonzalez. The instant situation is analogous to thea

retention of custody by a parent when a court has ordered custody
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transferred to another individuzl. Saee Opited States v. Al-
Ahmad, 996 T.Supp. 1055 (D. Colo. lSSB)(Prﬂbaﬁle cause existed to
estéblish a violation of 18 U.S.C. § 1204 where the father
refused to comply with a court order changing custody to the
maternal grandmother).

Tnasmuch as Elian has been residing at the residence of a
third-party, Lazare Gonzalez, the INS, in an abundance of
caution, requests a search warrant ip order to enter that
residence in order to seize the person of Elian Gonzalez and
reunite him Qith his father, Juan Miguel Gonzalez. Federal Rule
of Criminal Procedure 41 was amended in 1979 to allow a warrant
Lo be issued to search for and ssize 3 person who is unlawfully
restrained. Wright, Federal Practice and Procedure: Criminal 2d
$ 664.1. The Advisory Committee Note to the 1979 amendment

States in part:

This amendment to Rule 41 is intended to make
it possible for a search warrant teo issue to
search for a person under tuo circumstances:
(1) when there is probable cause to arrest
that person; or (ii) when that person is
being unlawfully restrained. There may be
instances in which a search warrant would be
required to conduct a search in eithar of
these circumstances. Even when a search
vwarrant would not be required to enter a
Place to search for a person, a procedure for
‘'obtaining a warrant should be available so
that law enforcement officers will be
encouraged to resort to the preferred
alternative of acqulring “an objectiva

pradetermination of probable cause,” Kakz vy,
Unjited Stales, 389 D.S5. 347, 88 S5.Ci-. 507, 19

L.Ed.2d 576 (1967), in this instance, that

3
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the person sought is at the place to be
searched.

The Advisory Committee recognized that “" (i)t may be that very
oftén exigent circumSt?nces, especially the need to act very
promptly to protect the life or well-being of the kidnap victim,
would justify an immediate warrantless search for the person
restrained. But this is not inevitably the case. Moreover, as
noted above, there should be available a process whereby law
enforcement agents may acqguire in advance a judicial
determination that they have a cause to intrude upon the privacy
of those at the place where the victim is thought to be located.”
Id. at 613-14 n.3. While the INS does not necessarily need a
search warrant in order to seize Elian Gonzalez, an unlawfully
restrained individeal, it believes there is probable cause to

support the issuance of 2 search warrant and seeks such a

warrant.

On April 21, 2000, James T. Spearman, Jr., INS Deputy

Assistant District-Director for Investigations, issued an
Administrative Arrest Warrant for Rlian. 1In Steagald v. United
States, 451 U.S. 204 (1381), the Supreme Court held that an
arrest warrant does not authorize the police to enter the home of
a4 third person in order to effect the arrest. Instead, the
police must obtain, througﬁ Lhe “detached scrutiny of a “udicial
officer,” a warrant before iF can intrude into the privacy of a

perscn’s home. Id. at 213-11. While a judicially issucd arrest



04/25/00 TUE 15:27 FAX 202 456 6279 009
| 04/25/00_15:23_FAX_ 2025145331 _ DOJ OPA__ - @ogs,,

Akl Lo O ¥

warrant is sufficient teo justify an entry intoc the person’s home

to effect his arrest, Payrpn v. New York, 445 U.S. 573, 602-03

(1980), the Administrative Arrest Warrant is issued for Elian
Gonzalez, who is residing in the home of a third-pargy.
Acceorcingly, a search warrant is required before the INS may
enter Lhat residence in order to execute the Administrative
Arrest Warrant by seizing the person of Elian Gonzalez.:

Tke INS has probable cause to believe that Elian Gonzalez i=
residing at the residence of Lazaro Gonzalez, his great-uncle,
which is located at 2319 N.W. 2nd Street, Miami, Miami-Dade
County, Florida. Accordingly, it requests a search warrant be
issuec to search those pramises.

Respectfully submitted,

THOMAS E. SCOTT
UNITED STATES ATTORNEY

v Dod A Lo

DEXTER A. LEE
Assistant U.8S. Attorney
Fla. Bar No. 0936693

98 N.E. 4th Street
Miami, Flerida 33132
(305) 961-9320

Fax: (305) 530-7138

! A search warrant is also required under the Fourth

Amendment because the Administrative Arrest Warrant was not
issuec by a judicial officer.

(e
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UNITED STAYKS DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE No. 00~

IN THE MATTER OF THE SEARCH

OF RESIDENCE OF LAZARO GONZALEZ,
LOCATED AT 2319 N.W, 2ND STREET,
MIAMI, MIAMI-DADE COUNTY, FLORIDA

T et e gl )

UNITED STATES IMMIGRATION AND NATURALIZATION
SERVICE'S MOTION TO SEAL APPLICATION FOR SEARCH WARRANT,
AFFIDAVIT IN SUPPORT OF APPLICATION, MEMORANDUM
IN SUPPORT OF APPLICATION, AND SEARCH WARRANT, PENDING
EXECUTION OF SEARCH WARRANT AND FILING OF THE_ RETURN

The United States Immigration and Naturalization Service
(INS), by and through its undersigned counsel, files its Motion
fc Seal Application for Search Warrant, Affidavit in Support of
Application, Memorandum in Support of Application, and Search

Warrant, Pending Execution of Search Warrant and Filing of the

Return, and states: !

The INS requests an Order sealing the Application for Search

Warraat, Affidavit in Support of the Application, the Memorandum

in Support of the Application, and the Search Warrant, pending
the execution of the search warrant and filing of the return.
The request is based on the need Lo preserve the sacurity of the

operation, Knowledge that a Search warrant had been issued would

compromise the exgcullion of the warrant sinee resistAange, in the

Lorm 2f even larger crowds gathering outside the home of Lazaro

Gonzalez, wauld likely igncrease. This could Jjeopardize the
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safety of Elian Gonzalez, the officers executing the warrant, and

the general public.

- Accordingly, tha INS reguests that the Application for
Search Warrant, Af{idavit in Suppoft thereof, Memorandum in
Support of Application, and Search Warrant, be sealed until the

search warrant is executed and the return is filed.

Respactfully submitted,

THOMAS E. scCOTT
UNITED STATES ATTORNEY

o DN

DEXTER A.! LEE

Assistant U.S. Attorney
Fla. Bar No. (0836693

99 N.E. 4th Street
Miami, Florida 33132
(305) 961~9370

Fax: (305) 530-7139

DATED: April 21. 2000
ORDER. CRANTING MOTION TO SEAL

For the reasons set forth above, the Immigration and

Naturalization Service’s Motion to Seal is hereby GRANTED.

DONE AND ORDERED at Miami, Florida, this 3 351- day of
April, 2000.

MAGLSIRATE JUDGE
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(REDACTED) AFFIDAVIT

Before me, the undersigned aulthority, on this day perscnally
appeared Mary A. Rodriguez,, who after being duly sworn, deposes
and says:

1. I am Mary A. Rodriguez, Senior Special Agent, United

States Immigration and Naturalization Service (INS).

As a senior special agent, my duties include the apprehension of
aliens who are in the United States illegally: enforcement of the
immigration laws; and conducting investigations into sSuspected
violations of the criminal Statutes within the Immigration and
Naticnality Act (INA). T am authorized by Title B8y, United States
Code, saction 1357 to interrogate any alien Oor persoun believed to
be an alien as to his/her right to be or to remain in the United
States or to arrest any alien in the United States if there is

any reason to believe that the alien So arrested is in the United

States in vieolation of any law or regulation made in pursuance of
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law regulating the admission, exclusion, or expulsion of aliens,
Or to arrest any alien in the Urnited States if I havé reason to
believe that the alien so arrested is in the United States in
violation of any law or regulation and is likely to abscond

before a warrant can be obtained for his/her arrest.

¢. On November 25, 1999, two fishermen encountered a young

boy on an inner +tube ficating szversi miles off tha coast of Fort
Lauderdale, Florida. They rescued the boy, Elian Gonzalez, who
was then five years old. The fishermen contacted the United
Stateg Coast Guard, who rendezvoused with their vessel and Elian
was taken aboard the Coast Guard cutter. The Coast Guard tock
Elian to shore, where he was then taken to Hollywood Memorial
Hospital to be treated for dehydration and exposure.

3. INS immigration inspector Edward Agundez and United
States Border Patrol Agent Verne Eastwood responded to the
hospital. Elian Gonzalez is a native and citizen of Cuba, who is
subject to the Immigration and Nationality Act. He had departed
Cuba on a.boat with his mother, Elisabeth Brotons, and step-
father, Lazaro Munero; on November 22, 19%3, along with ten oi:her
persons. During the voyage, they encountered heavy seas. The
vessé; capsized. Elian’s mother and step-father perished, along
wikth oight others. Elian and two other people survived.

4. Mr. Agundez melL with Lazaro Gonzalazn, who was at the

hospital and advised thal he was Elian’s great~uncle. Lazaro

JBo1s
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Gonzalez identified a child in a photograph presented to him as
lian, and Lazaro prosonted his own Photograph showing Elian with
his-natural parents. Due to Elian’s continuing medical
treatment, Inspector Agundez deferred Elian‘s immigratien
inspection for a period of 30 days, pursuant to 8 C.F.R, §
235.2/e). He was temporarily paroled into the custody of Lazaro

Genzalez pursuant to sestics 212(d) (S) of the INA, 8 U.g.C. 5
1182(d) (5). and ordered to report for deferrad inspection on

December 23, 1999, at 9:00 a.m. Exhibit a.

5. Elian’'s natural father, Juan Miguel Gonzalez, contacted
the Cuban Foreign Ministry and requasted the return of his son
Elian. Officials of the INS and the State Department interviewed
Juan dMiguel Gonzaiez on Dacember 13 and 31, 1999, in Cuba, to
evaluate hils claim that he was Elian’s father and wanted his son
returned. On January 5, 2000, INS Commissioner Doris Meissner
determined that Juan Miguel Gonzalez was Elian’s bioclogical
father and has legal custody of Elian under Cuban law. Exhibit
B. Accordingly, Juan Miguel Gonzalez had the right and
obligation to represent Elian in all legal transactions and acts
in which Elian has an interest. Juan Miguel Gonzalez advised
the IMS that he did net wanl Elian to seek political asylum in

the United States, and requested Flian’s immediate return To

Cuba .

6.. Attorneys Lepresenting LAazAro Gonzalez . asked The

m0£3u1“

Q)]

‘w
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Attorney General to review Commissionar’s Meissner’s January 5,
2000 decisicn. On January 12, ZDQD, the Attorney General upheld
the Commissioner’s decision that Juan Miguel Gonzalez, as Elian’s
father, has sole authority to speak for his son in immigration
matters. Exhibit C.

7. On January 19, 2000, Lazaro Gonzalez filed a complaint
ir the United States District Court, Southern bistrisr ot
Florida, challenging the INS’s decision not to consider an

applization for political asylum submitted on behalf of Elian.

Gonzalez v. Reno, et al., Case No. 00-0206~CIV~MOORE. ©On March

21, 2000, the Honorable K. Michael Mocre, United States District
Judge, issued an Order granting the United States’ motion to
dismiss or, in the alternative, for summary judgment. Lazara
Conzalez filed a notice of appeal on the same day.

3. On April 6, 2000, Juan Miguel Gonzalez arrived in the
United States. He is currmntly residing in Belthesda, Méryland,
and easnestly wants to be reunited with his son Elian.

3. On April 12, 2000, the INS, acting through Executive
Associate Commissioner Michael Pearson, issusd an Order to Lazaro
Gonzalez to bring Elian to the Opa Locka Airport in Miami-Dade
County. Florida, on April 13, 2000, at 2:00 p.m., for the purposc
of lransferring custody of Elian to the INS. Exhibit D. At the

appointed time and place op April 13, Lazaro Gonzalez failed Lo

appeas to transfer custody of Elian.
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10. on January 7, 2000, Lazare Gonzzlez filed a petition in
the Cireuit Court of the Eleventh Judiecial Circuit, in and for
Miam:. -Dade County, Florida, Family Division, seeking temporary

custody of Elian Conzalez. Gonzalez Y. Gonzalez, Case No. 00~

0048-FC-28. on January 10, 2000, the Court granted, on an
emergency ex parte basis, a Temporary Protective Order granting
Lactaro temporary custody LEnting yervice nf process ﬁpan Juan
Miguel Gonzalez and a full hearing. On April 13, 2000, 3
Successor judge issued a Figal Order dismissing the Petition for
lack ¢f subject matter jurisdiction due to federal preemption,
and lack of Standing.

11. ©on April 14, 2900, Michael Pearson, INS Executive
Associate Commissioner for Field Operations, sept 3 letter te
Lazaro Gonzalez to make clear that Elian‘s parole into his care
Was revoked at 2:00 p.m., Thursday, April 13, 2000, when Lazars
failed to comply with the INS’s instruction that he present Elian
at the Opa Locka Airport. Exhibit E. On April 21, 2000, James
T. Spearman, Jr., INS Deputy Assistant District Director for
Investigations, issued 8 Warrant of Arrest for Elian Gonzalez.
Exhibit F.

l2. Orice the INS revoked Elian’s Parole, his remaining in
the United States is a vioclation of law, Mareover, Lazaro
Gonzalez has refused to return physiea] custody of Rlian to the

INS. a5 ordered by the INS. in his letter of April 13, 2000,

5
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Executive Associate Commissioner Pear$on advised:
Absenl an order from the Eleventh Circuit
enjoining Elian’s transfer to his Lather, you

- . bave nc legsal basis to continue to exercise
control over Elian. Moreover, you arc
holding Elian without the consent of his
father and without the consent of the
Immigration and Naturalization Service,

Elian’s current legal ¢ustodian under the
immigration laws.

Exhibit E. When the =tate c- ajcmisced Lazarc Gonzalez’s
petitién, it terminated the Temporary Protective Order which had
granted Lazaro temporary custody of Elian. Therefore, Lazare
Gonzzlez has no claim of a right to custody based on the now
dismissed state court proceeding. In the absence of legal
;uthority from the INS to retain Custody of Elian. or the consent
of FElian’s father, Juan Migusel Gonzalez to retain custody,_Lazaro
Gonzzlez is unlawfully restraining Elian Gonzalez.

13. On 2pril 19, 2000, the United States Court of Appeals
for the Eleventh Circuit issued an Order granting Elian
Gonzalez’s motien for injunction pending appeal. The Court’s
Order expressly did not decide “where or in whose custody

Flaintiff should remain while this appeal is pending. ' This Order

only prevents Plaintiff’s removal from this country.” sece Order

at 15 n. 1s.

14. S3incc he was paroled inlo his great-uncle’s cuslody,

Elian Gonzalez has resided at Tazaro Gonzalez’s home lorcdled at

2318 N.W. 2nd Street, Miami, rlorida. The home is o one-uslory,



04/25/00 TUE 15:31 FAX 202 456 6279 o018
. 04/25/00_15:25 FAX 2025145331 DOJ OPA__ 01

e vy

=N

two-bedroom, family residence located in Miami-Dade County,
Florida, within the city limits of thae City of Miami. The home
is located on Norkhwest 2nd Street, bounded by Northwest 23rd
Avenu2 on the East and Norkthwest 24Lh Avenue on the West. The
persons inhabiting the residence include Lazaro Gonzalez, his
wife Angela Maria, adult daughter Marisleysis Gonzalez, and
Eilan. In 3 declaratisn filed in the bistrict Court proceedings,
Marisleysis Gonzalez stated that shé and Elian shared the same
room in the house. The INS has maintained daily surveillance of
the rzsidence at 23218 N.W. 2Z2nd Street, Miami, Flozida. I have
reviewad the latest surveillance reports and they lndicate Elian
Gonzalez is still residing at 2319 N.W. 2nd Street, Miami,
Florida.

15. Based on this information, I have probable cause to
believe that Elian Gonzalez ig being unlawfully_restrained.
Furthar, I have probable cause to beligve he isllocated at the
Lazar> Gongzalez family residence at 2319 N.W. Zﬁd Strest, Miami,
Miami—Dadé County, Florida. This affidavit requests that a -
search warrant be issued, authorizing United States Immigration
and Naturalization Service officers to entsr the residence of
Lazaroc Gonzalez, located at 2319 N-W,-an Street, Miami, Florida,
to seize the persen of Elian Gonzalez.:

16. The undorsigneéd also requasts that the search warrant

permit execution during night time hours. During the Jasl twe
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weeks, large crovds, up to several thousand people, have gathered
outside 2319 N.W, 2nd Street to proteslt the United States
Govérnment’s actions to reunite Elian with his father. Large
-numbers of individuals have indicated to the media covering the
event that they intend to form a “human chain” to prevent the INS
from entering the home of Lazaro Gonzalez. The numbers of
siidividuals outside the hom: dwindles during the night time
hours. In order to meet Lhe least amount of resistance from any
crowd gathered ocutside the home, ensure the safety of Elian
Gonzalez, and protect the officers executing the warrant, the INS

may plan to execute the search warrant during night time hours.

JURTHER AFFIANT SAYETH NAUGHT.

Md'- 2@

MARY A. HODRIGOEZ CJ

Senior Special Agent

United States Immigration and
Naturalization Service

Miami, Florida

———
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U.S. Department of Justice
Immigration and Natwalizagon Scrvicc -

Office of the Exccutive Assosiate Commissionar 425 I Sireet NW
Washington. DC 20536

JAN -3 20m a3

Mr. Lazarc Gonzalez
2319 M. W. 2nd Stcet
Miami, Florda 33125-5207

Dear Mr. Gonzalez,

We appreciate your cooperation duxing our consideration of immigration matters relating
to Elizn Gonzalez and your meeting with us in Miami on December 20th. ARer carefii]
consicleration and consultation with her legal advisors, the INS Commissioner has made several
deternunations in this case, of which [ am now prepared to inform you.

The INS has been in direct contact with, Juan Miguel Gonzalez-Quintana. Mr. Gonzalez-
Quintana has provided rcliable documentation. that he is Elian's biological father and that he naw
has legal custody of the child under Cuban law. As such, he has the right and obligation to
represent Elian in all legal transactions and acts in which Elfan has an interest. Therefore, we
have determined that Mr. Gonzalez-Quintana has the anthority to speak for his son in |
immtgration matters. After carefully considering all relevant factors, we have determined that
there is no conflict of interest between Mr. Gonzalez-Quintana and his son, or any other reason,
that would warrant our declining to recognize the authority of this father to speak on behalf of
his scn in immigraticn matters. Further; we wok steps to ensure that Mr, Gonzalez-Quintana

cquld express his true wishes at our interviews with hit, and after carefully reviewing the results
of the interviews, we are convinced that he did so.

Roger Bemstein and several of his associates, attomeys in Miami, have submitted several
Forms G-28, Notice of Enfry and Appearance as Atiomey, for Elian. Some of these Forms G-28
were signed by you on behalf of Elian. On others, Eliaa himsclf has printed his first name. After
carcfol consideration, we have determined that we cannot recogriize any of the Forms G-28 as
authorizing these attormeys to represent Elian in immigration marters. Although the INS has
placed Elian in your physical care, such placement does not confer upon you the authority to act

, onbehalfof Elian in immigration matters or authorize representation in direct oppesition to the

express wishes of the child's custodial parent. Further, we do not believe that Elian, who
recently umed six years old, has the legal capacity on his own ta authorize representation,
Finally, Mr. Gonzalaz—Qumt:ma has expressly declined to authorize Mr. Bernstein or his

associates to represent Elian. Therefore. the INS cannot recognize thern as Elian's
representatives.

000003
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Mr. Lazaro Gonzalez
Page 2

_ In our direct conversations with M. Gonzalcz-Quintana, he has topeatedly informed us
of his decision not to assert Elian’s right © apply for asylum. Mr. Bemstein and his associates _

Cuba ;such that his interests might so diverge from thoge of his father that his father could not
adcquately represent hir in this matter. Therefore, given Mr. Gonzalez-Quintagy’s decision not

'o zssert Eltan’s dghs 1o rpply for asylum, we cannot 3ccept the asylum applicatops as having
been submi(ted op Elian's behalf

Mr. Gonzalez-Quintana has also repealedly fequested that Elian be returned imumediately
to his custody in Cyba We consider this to be a request to withdraw Eljan’s applicarion for
admission to the United States, made by Elian's custodial parent with authority to speak for Eljan
Lo imniigration matters. Therefore, we have granted Mr. Gonzalez-Quintana's request to
withdiaw Eliag’s application for admission 1o the United States, '

Upon his arrival, Elian was temporarily paraled into the Upijced
shouldl now ba made within the next ninc days for Elian’s reumion with his father. [y §
that you will be able to make arrangements with your nephew to ensure that Elian is

the tragic loss of his mother and stepfather and his ordzal on the high seas. Please be assured
that we would be happy to facilitate Continuing contact between Elian, his father, and your
family. IfElian and his immediate family wished to apply for tourist visas at some paint iy the

» of course, consider

000004
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Bffwe of the Atfarney Beneral
Washngfan, B. @ 20530

January 12, 2000

Linda Osherg-Braun, Esgqg.

Roger A. Rernstein., Eeq.

Hackley. Bernstein & Osberg-Braun, P.IL.
Turnbezrry Plaza

2875 NE 191%*" Street

Penrliouse 1B

Aventura, Florida 33120

Spencer Eig, [Esqg.

420 Lincoln Read

Sulite 373

Miami Feach, Florida 33139

Dear Mesers. Eig and Bernstein and Ms. Osberg-Braun:

T have reviewad your letrter of January 5 concerning the case
of Blian Gonzalez, as well as the issues that Mr. Bernsrein
raised when he and others melL with me aon the evening of January
7. including the facr that you have filed a custody action wn
behalf of Lazare Gonzalez in the Miami-pade County Circuit Court.
I understand that court has granted a Cemporary proteoctive ordecr
te Lazaro Gonzalez. While I am always open to conaidering new
information that might arise, I am not currently aware of any -
basis for reversing Commiesicher Meissner‘s decision rhat Juan
Gonzalez--Elian's father--has the sole authority te speak for his
son on immigration matters.

A you know, the nited States ig not a party to the action
you have filed in Flerida court. nor is it named in tha temporary
prorective order that Lhe Florida Circuit Judge issuad January
10. Indeed, Lhe guestion of who may speak for a six-yYyear-old
child in applying for admission or asylum is a matter of federal
immigration law. Neothing in the temporary protective oxder
changes the government'!s determination that Juan Gonzalez can
withdraw applications for admission and asylum relating to Elian
and that be has dome so. In the Department’ s Judgment. che
Florida court’s order has no furce or effect insofar as INZ'@m
adminisicatlen ©of cthe immigvation lawa is8 conceroed.

1 our mocting lagh Friday evening. Mr. bernstein sald Clhat
the INS itself had originally announced that state cource ro1ld
resolve Blimn’s sktatua in the Unired States, I think it is
impostant to clarify, therefore, this Departrment‘a views about
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Letter to Spencer Eig, Eeq., et al. Page 2
the possible role of state courts in a case such as this. Tn the
Zirst few days after Elian’s arrival in the United Sktates. when
it was suggested that INS s placement of Elian in the csre or hig
great-uncle amounted tec a .grant of cugtedy, INS indicated that it
could not grant custody and kbhat esuch a request would have to be
put before the state courls. As the casge- evolved, it became
clear that Elian’s father, who was still in Cuba, was asserting a
parental relationship with Elian apd had adequalely expressed his
wish, under the iwmigration laws, for Elian’s petition for
admiesion to this countrxy tc be wirhdrawn. In these
circumatances. INS was chiiged re determine whether the father
wasg the appropriate pergen ta speak for Hlian an immigration
issues. That gueption, as I have said, remains one of federal,
not state, law. The Commissioner’s resoluticn of that question--
az well ap of ather immigration matterg--may be challenged, if ac
all, orly in federal court. We are prepared to litigate in that
farum. Accordingly, Commissioner Meigsner has determined that
the January 14 date should be extended to accommodare any federal
court proceedings. Thig liccle khoy has been through so0 much, and
it is therefore imperative that all of us do what we can to
resolve his came as scon as pozsible.

With reepect to the iseues raised in your January 5 letter.
I would make the following obscrvations. Elian Gonzalez is a
8ix-year-old child who has lost hieg mother. Aas a general matter,
when dezling with a child Lhis youny, the immigration law, like
other areas of law, loocks to the wishes of the surviving parent.
One circuit court case indicated that a twelve-ymar-old cnild may
apply for ‘asylum over rthe wishes of his parents in some
circumstances. See Polovchak v. Meegae, 774 P.2d 731, 736 (7°"
Cir. 1985). That case also makes it clear, however, that a
twelve-year-old c¢hild is “near the lower end of an age range in
which & minor may be mature enocugh to assert cerlain individual
rights that equal or override those of his parents.”
Commissioner Maissner has determined that, under applicable law,
Elian .8 -too young to make legal decisions for himaelf, and bthac

his father has the legal authorivy to speak for him in
lrmigration metkiers.

Commissioner Meissner reached her decision through & careful
and thorough process. All of the available information wEHE
considered, including the reports from two lengthy and private
interviews with Elian’'s fawher, Juan Gonzalez, and the reporl
Lrom the December 20 meating wilh Elian’s Freat uncle and cowsin
and mach of you. Commissioner Meissner also carafully considered
the allegaticon that .Juan Gonzalez vag under some form of

coercion, and is confident, based o her rapresentative’

s direct
conkac: wicth Juan Gonzale=,

the farher s very cleose relationship
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vith Elian, and the other evidence provided, that the father has

gxpreseed his true wishes in asking that hig son be returned Lo
him.

The INS does not rule oul the passibility of a case in which
an asylum application would be accepted from a young child
against. tha wishee of a parent. In that regard, the INS
Guidelines for Children’s Asylum Claims provide a useful
framework. In particular, they provide for s review of the
objective circuristances relaktlng to pessible torrure or
parsecution in the child’s home country in cases where a ch:id is
LDO Yyoung Lo express 2 qompetent view on these mattaers. The INS
reviewed the asylum application you sought to file on Elian’s
behalf, considered.all other relevant available infermation, and
found rio sbjective basis for overriding the father’s wishes For
hiz son. Tn pargicular, the IN8 found no credible information
indicating that the child would be at rigsk of Corture or
persecution if rxeturned ko hie father, and thus concluded vhat it

had no reascon to question the father's decision not to agsert an
agylum alaim.

The= specific language you cite from the INS lnspector's
rield rlanual 3is not applicable here. It is designed to procact
an unaccompanied minor who arrxives here illegally, has no parent
Lo spezk for him, and is also capable of speaking for himself.

In thesie circumstances, if the child indicaltes a wish to return
veluntarily to his country of origin, he would Normally be
allowed to withdraw the application for admission and be sent
home, rather than being placed intoc remaval proceedings. If the
child expresses a fear of persecutioen, however., the Field Manual
provides that the child sheould be placed not in expedited removal

proceecings, but rarcher in conventional removal pProcerdings
before an immigration judge.

Nathing in the field guidance msuggests that = father &
wishes regarding hiec six-year-old child should be overrcidden. On
the contrary, in & relaled groviamion you do net gite, the Field
Manual makes it clear that the first responsibility cf che IN3
when canfrented with an unaccompanied minor is to acktempl: Lo
ramedy the sicuation by finding the child’'s parent or legal
guardisrn, even if that person is ocutside the United Stabtem. Tt
is only when that effort is unsucecessful that the Field Manual
provisjonsg you clbte even come inta play.-

_ Exen 1f it were applicable in this situation, the provigion
you cvibte would not answar the basic Question presented by thic
cage: Who wpeaks for the child? If Elian i5 not competent to
“indicate[]l & fear of permecution or intention tQ apply Lér
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Letter to Spencer Big, Esq., et al,. Page g
asylum, ” than someone would have to decide in his behalf whether
te do so. That someonc, under universally accepted legal norms,
is his father. And his father has stated, in no uncertain terms,
that he does not wish for Elian to make an asylum claim. As
noted above. the INS congidared relevant informacion, including
fhe statements of Elian‘’s Miami relatives and information in the
aeylum application, and determined that there is no objective
basis for a walld asylum claim. Coensequently, it found no
conflict bhetween Elian and hig father. Under Lhese
circumsitances, *he appropriate course of aetion was ©¢o honer Cie
desires of the father regarding Eljan’s applicaticns for
admission and asylum. IE is not appropriate to commence ramoval

proceecings againgt thim six-year-old boy. The Pield Manual doas
not sucgest otherwise,

Orice again, 1t is my strong hope that we can work together
to resalve thig child‘s status as socn as possible.

Sincerely,

bt Gicse™

// Janet Reno
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U.S. Department of Justice
Immigration and Naturalization Service

Office of the Exexutiys: Asssciate Comissioger 425 [ Soear NW )
Washingran, DC 20536 -

Apmi? 12, 2000

Mi. Lazaro Gonzalez
2319 N.W. 2" Street
Miami, Florids 33]125-5207

Dear Mr. Gopzalez:

The goal of the Department of Fdtice and the Immigration and Namralization Service is
to cpsure: that Elian's transition w his father™s care is as peacsful as possible. We must all do

everything in our power to see that the transfer is accomplished in a thoughtful, constructive
maoper.

We understand from your attorneys and various other representatives that you would like
an opportuity 10 mest with Juan Miguel Gonzalez. We are prepared to accommodate thar
request a3 part of an orderly transfer of the care of Flian to his father.

To that end, please present Elian at Opa-Locka Airport, 1500 N.W. 42nd Ave, Opa-
‘Locka, Florida, where you should proceed to the Main Coast Guard Gate at 2 p-m. Thursday,
April 13. Rosa R. Urquiola, a bilingual INS official expericnced in immigration matters
involving children, will be there to eccompany you, Blian, your daughter Marisleysis, and an
agreed numbey of other members of your family to Washingtan, D.C., for this mecting. Befoye
the meeting, Juan Miguel Gonzalez will have an opportunity to mect privately with his son,
During the meeting, Elian will remain with Mg, Urquiola, and INS will have custody and care of
Elian dunng that me. Asfter the neeting, eare and parole of Elian will be transferred to Juan

Miguel Gonzalez. These successive transfers of paralo and care are being ordered pursuant to 8
C.F.R §§ 212.5, 2352, 236.3 (1599).

It you do not wish to meet with Juan Miguel Gonzalez as deseribed above. District
Dircctor Bab Wallis and I hereby instruct you to present Elian at the same time and plece, ie.,

the Main Coast Guard Gate at Opa-Locka Airport, at 2 p.m. an Thursday, April 13. At that time,
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Mr. Lazaro Gonzalez , o
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The parole of Elian inte your care will be revoked, and care of Elian will be temporarily .

- trapsferred to Ms, Urquiola, who will bring Elian 1o Washington, D.C. Once Elian bas arrived in
Washington, D.C., he will be paroled into the gare of his father. These successive transfers of
parcle and care are being ordered pursuant to 8 C.F.R. §§212.5, 235.2, 236.3 (1999).

You and your representatives have frequently stated in the Jast seyers] weeks that while youy did
not agy=e with the Department of Justice's determination in this case or the federal judge’s ruling
upholding it, you would nevertheless abide by the law. The fime has now coms to earry through on
that commitment, above all for the gac of a boy who deserves to have his reunion with his father
take place without any further contiicr or sizess.

Pleasc contact Mr. Wallis at 305-762-3680 with your response (o this leter.

Sincerrly,

+ for Field Operations

cc! l.inda Osherg-Braun, Esq.
Roger A. Bemstein, Eszg.
Spencer Rig, Esq.
Kendall Coffey, Esq.
Mague] Diaz, Esq.
Barbara L agoa, Esq. .
lase Garcia Pedrosa, Esq.

TOTAL P. a3
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U.S. Department of Justice
Immmigration and Naturalization Service

Oftice of the Eicecutive Associate Commixsinner 425 ] Street NW
) Washington, DC 20536

April 14, 2000

Mr. Lazaro Gonzalex

{
2319 N.W._ 2nd Sypeer
Miami, Flonda 33125-5207

Re:  Elian Gopzalez

Dear Mi-. Ganzalez:

'We are aware that certain of your attorneys and spokesmon have stated publicly that you
believe Ehian Genzalez is still legally paroled into your care, ¥ am writing to make clear that
Elian’s parole into your ¢are was revoked at 2:00 p-m. on Thursday, April 13, 2000, when you
failed tc: comply with the INSs instruction to present Eljan at the Opa-Lockn Airport 1o be
reumted. with his father. The revocation was porsuant to 8 U.S.C. §§ 1103, 1182(d)(5), 1225

(Supp. 1998); 8 C.F.R. §§ 103.1, 212.5, 235.2,236.3 (1999). Absent an order from the Elcventh
Circuil -*njoining Elian's ransfer to his father, you have no legal basis ta continue to exercisa
control over Elian, Moreover, you are holding Elian without the conscat of his father and

without the consent of the Immigration and Naturalization Service, Elian’s carrent legal
custodian under the immigration laws.

Showld you have any questions, please comtact District Direclor Robert Wallis at 30S.
762-3680.

Sincerely,

for Field Operations

GOVERNMENT
EXHIBIY
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olen Linda Osberg-Braun, Esq.
Roger A. Bernstein, Esq.
Spencer Big, Esq.
Kendall Coffey, Esg.

"V anust Diaz, Esq,

Barbara Lagoa, Esq.
Yosc Garcia Pedrosa, Esq.
Tuan Miguel Gonzalez
Gregory Craig, Bsq.

TATAL. P33R
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atign and Natralization Serviee Warrant for Arrest of Alien
_-“ n

—————

File No. A77 013761

Duie:  April 21, 2000 _

o any oflicer of the hminigration and Naturalization Sexvice delegated authorily pursuant
' section 287 of the Tmmigration and Nationality Act:

com evidence submitted to me, it appears that:

SNEALTL, L .—Elian —.——— e
(Ful) mame o* 2Ticn
1 alien who entered the United States at or near Port_Everplades, Florida on
(Purt}
—Ngvimber 25, 1999 is within the country in violation of the immigration laws and is
{Dale)

werefore ljable 1o being taken into custody as authorized by scetion 236 of the nmigration and

!ar.ionﬁliry Act.

'y the virtue of the authority vested in me by the immigration laws of the United States and thc
sgulations issyed pursuapt thereto, I command you to tke e above-named alien into custody

r proceedings in accordance with the applicable provisions of the immigration laws and
zgulations.

7K
(lpramrn of suthote®d INS ymiciay 7~ 7
James T. Spearman, Jr.
{Frint rans of olTisjal)
s Deputy Assistant District Director Investigarions
itle)

Coerlificate of Service

ved by meat on

:enify that following such service, the alien was advised concerning his or her right to coy
nished 2 copy of diis warrant.

at
nsel and was

Gipiature of officer servig warrans)

(Titls of officec sorving warcant)

GOVERNMENT
EXHIBIT .
l——

Form 1-2200(Rev. 4-1-97) N
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U.S. Department of Justice
Immigration and Naturalization Service

Office of the Bxecinive Associnte Commissioner 425 | Srreer NW
Washington, DC 20536 '

Apil 12, 2000

Mr. Laza:ﬁ Ganzalez
2319 N.W. 2™ Strect
Miami, Florida 33125-5207

Dear Mr. Gonzalez:

The goal of the Department of Justice and the Immigrarion and Naturalization Service is
to ensure that Elian’s transition to his father’s care is as peaceful as possible, We must all do
everything in our power to see that the transfer is accomplished in a thoughtful, constructive
manner. , -

We understand from your attorpeys and various other representatives that you wauld like
an opportunity to meet with Juan Miguel Gonzalez. We are prepared to accommodate that
request as part of an orderly transfer of the care of Elian to his father.

- To that end, please present Elian at Opa-Locka Airport, 1500 N.W. 42nd Ave., Opa- .
Locka, Florida, where you shonld proceed to the Main Coast Guard Gate ar 2 P.m. Thursday,
April 13. Rosa R. Urquiols, a bilingual INS official experienced in immigration matters
involving children, will be there to accompany you, Elian, your daughter Marisleysis, and an
agreed number of other members of your family to Washington, D.C,, for this meeting. Before
the meeting, Juan Miguel Gonzalez will have an opportunity to meet privately with his son.
During the meeting, Elian will rerain with Ms. Urquiola, and INS will have custody and care of
Elian during that time. After the Ieeting, carc and parole of Elian will be transferred to Juan -
Miguel Gonzalez. These successive transfers of parole and care are being ordered pursuant to §
CE.R §§2125,2352,236.3 (1999).

If you do not wish to meet with Juan Miguel Gonzalez as described ahove, District
Director Bob Wallis and I hereby instruct You to present [Elian at the same time and place, ie.,
the Main Coast Guard Gae at Opa-Locka Airport, at 2 p.m. on Thursday, April 13. At that time,
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Mr, Lazaro Gouﬂcz
Page 2 . !

the parole of Elian into your care will be revoked, and care of Elian will be temporarily .
transferred to Ms, Urquiola, who wil] bring Elian to Washington, D.C. Once Elian has arrivedin = -
Washington, D.C., he will be paroled into the care of hig father, These successive transfers of

parole and care are being ordered pursuantto 8 C.F.R, §§212,5, 2352, 236.3 (1999), - -

You and your representatives have frequently stated in the last several weeks that while you did
not agree with the Department of Justice’s determination in this case or the federal judge’s ruling
upholding it, you would neverthelass abide by the law. The time has now came to carry thrqugh on -
that commitment, above all for the sake of a boy who deserves to have his reunion with his father -
take place without any further conflict or stress.

Please contact Mr, Wallis at 305-762-3680 with your response to this letter.

Executive As ocidfc Commissioner
for Field Operations

cc:  Linda Osberg-Braum, Esq.
Roger A. Bernstein, Esq.
Spencer Eig, Esq.
Kendall Coffey, Esq.
Manuel Diaz, Esq.
Barbara Lagoa, Esq.
Jose Garcia Pedrosa, Esq.
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DATE:  April 26, 2000

10: Mary DeRosa
456-9110

FROM: James Castello

MESSAGE.:

(TOTAL NUMBER OF PAGES INCLUDING THIS 34)

TRANSMITTED BY: Margo A. Bruce

FOR VOICE COMMUNICATIONS WITH THIS OFFICE, PLEASE
TELEPHONE (202-514-3883)

TO TRANSMIT 710 THIS OFFICE VIA .TELEFAX, PLEASE
TELEPHONE (202-616-1080 Classified)
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Attorney Genetal for 2 six-point scombined family-reunification process, contacted Elian's attorneys to
conﬁr:'n the approval of the Lazaro Genzalez family. Exhibit "2,” Affidavit of Carlos Saladrigas Y 5-
23. During the course of the negotiations, Aaron Podhurst emerged as the mediator, keeping the other
civic leaders as well as the Artorney General informed “of each and every adjustment to the agreement
t.ha-t was being proposed.” Id, § 22. Ironically in light of subsequent events, the Attorney General
repeatedly expressed her concern “that she not be embarrassed during the negoriations.” Id. Y 13, 23
and wanted documented confirmation of the family’s concurrence with the six points. By mid-
afternoon on Good Friday, the Lazaro Gonzalez family met with counscl and agreed to all six of tﬁc
elements of the proposal. The Attorney General asked for a document 1o be faxed to Washington by
5:00 p.m. confirming their agreement with the apparent solution.

Before 5:00 p.m. on Friday, the negotiators, believing that they had reached an agresment jn
principle with the Attorncy General, faxed her a written “term sheet” outining the six points, Jd. 23,
24. Pursuant ta the Attorney Gencrsl's request, (ke Gonzaicz family later signed the term sheet and
faxed it at approximately 8:30 p.m. on Friday night. /d 9 25. A true copy of the signed term sheet is
attached gs Pxhibit “A” to the Saladrigas Affidavit. The Gonzalez family’s only addition to the
upsigned term sheet that was originally faxed to the Attorney General before 5:00 p-m. was not a
condition, but was simply a heartfelt, hand-written request: “We further request that 3 spiritual adviser
be allowed ta be on the premises™ during the reunification process. Jd. There would inevitably be
details to be worked out concerning the agreement in principle, and the negotiators and the Arorney
General “[2]1] scemed 1o agree” that there were detsils to be “dealt with later.” Id. § 27. Subscquently,
during the evening and throughout the nighr, discussions continued among the Miami lcaders, scparated

by various intervals as they awaited response from the Attomey General. Following the negotiators’

€00 ovda 1889 V1S Z028 eV:eT 00/82/7%0



conversation with Mr. Podhurst and the Attomey General at about 1:30 am., lhe_y were confident that a
deal vu:as indeed being rcached. The negotiators and the Gonzalez family waited to hear back from the
Aromney General for confirmarion. /d. § 28.°
They were lcft to wait until about 4:00 a.m., st which timc Mr. Podhurst called with. the
Attorney General on the other line. Mr. Podhurst “indicated that her [the Attorney General’s] tone of
voice had chanped; that she seemed to him to be under enormous pressurc; and that the deal had
changed substantially.” Id. §29. After detailing the INS's eleventh-hour demands, Mr. Podhurst called
again and said that “the Amorney Geaeral had indicated to him that we had only five winutes to agn;e to
the new ;ondiﬁom.” Id. 7 30. The negetiators awoke the family to discuss the Attorney General's
Jatest unexpected demands. At 4:30 a.m., during the middle of these discussions, Mr. Padhurst, who
had the Attorney General on the other line, told the ncgotiators and the family that “we were nning
out of time.” Jd. ¥ 31. The negotiators informed the Attorney General, through Mr. Podhurst, that they
were in the process of speaking to their abruptly awakened clients and would be recommuending
agrecment to the INS's main sticking point.  Shortly after 5:00 a.m., while negotistors were still on the
phone with Mr. Podhurst and with the Attorney Genera! on the other line, the INS forces burst through
the doar, filling the house with 1ear pas. Id,
It bears repeating that at thc moment that INS agents elad in military-style uniforms and
brandishing submachine guns, brake violently through the front door of the house, the Atiorney General
herself was on the phone with Mr. Podhurst, while Elian's attorneys, the Gonzalez family. and the

community leaders were continuing the negotiations, stating that cven the latest INS pre-condition

? Evidently, the Magistrate’s warrant had already been issued at 7:25 p.m. (BExhibit “1") It is now
distressingly apparent that this law enforcement operation was proceeding inevitably throughour
Good Friday into the next moming, even while some community leaders slept, believing an

agreement had been reached, while others negotiated belicving they were addressing the details.
4
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woul_d be accepted. Yet, as reported by The Miami Herald, by the time the Atto_mey General called the
negot-i'amrs to pressure them and the Gonzalez family with last-minute demands in the dead of night, the
INS already had put into motion hours earlier the armed raid on the Gonzalez's house.* Following the
attack on an unarmed housebold, with children inside, and na cime even being alleged, only disturbing
canclusions can be rationally drewn from the process that included a documented concurrence twetve
hours earlier by Lazaro and Mansleysis Gonzalez to the six-points that the Attorney General said she
supported. First, this was an appalling subterfuge aimed at lulling the Gonzalez family, the negotiators,
Mr. Podhurst, and the rest of the Miami community into a false sense that a peaceful, constructive
manner was still the achievable goal of the INS. The ruse succeeded.  Surprise was complete, and the
number of supporters outside was minimal due to widespread reports that an agrcement was being
reached. If not a cham negotiation by onginal and deliberate design, it became a subterfuge
nonetheless. If the Attorney General was indeed being forthright when she said she supported the
documented terms negotiated between hcr and Miami’s lcadership, then the launching of an armed raid
in darkness in the .context of a settlement process manifests a different but also koubling scemario.
Stated simply and not so implausibly, the Attorney General of the United States was unsble truly to
control the decisions and actions of her awn department.

1. A Child’ Nightmare Revisited

‘ At4:15 am., at the same time that Mr. Podhurst was communicating the Attorney General’s

latest demands to the negotiators in the Gonzalez house, Miami Police Chief William O’Brien
“received a call at his ... home from Assistant Chief John Brooks, {advising that] [flederal agents
would raid the house at S:15a.m.” “How It Happened,” The Miami Herald, April 23,2000 1 A, 14A..
Conceming news reports, appellant respectfully requests that this Court take judicial notice of
relevant and wisely distributed newspaper accounts and transeripts of publicly-made statements by
governmentofficials. See Peters v. Delaware River Port Authority of Pennsylvania and New Jersey,
16 F.3d 1346, 1355, fn. 12 (3" Cir. 1993) (court took judicial notice of newspaper accounts in
considering whether governmental entities were in competition with one another.)
5
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After ramming down and bursting through the front door with submachinc guns at the ready, rh_c
INS ;;:c,vents terrorized the cornpletely unarmed children and adults in the house. None was allleged to
have committed any crime and yct all were subjected to assault shock 1actics ordinarily reserved for
serious drug dealers and violent eriminals. The heavily armed agents shot off non-incendiary tear gas
_és they stormed in, hurting innocent and disoriented people who offered absolutely no resistance to the
guossly excessive display of force. The Affidavit of Olga M, Saladrigas (Exhibit “3") described vividly
the senseless and excessive display of force used by the INS raiders. The aftorneys and negotiators
inside the house were blocked inside the back room by INS raiders and subjected to the gassing that
flowed throughout the house. Unfortunately, this was the least of the ordeals for the hame’s occupants.
The senies of photographs attached hereto as Composite Exhibit “4” only partially show the aftermnath
of the agents’ rampage through the house, including the gramnitous destriction of the lirde boy’s bed.

As if merely being present during this horrific scene were not traumatic enough, the agents
further terrorized Elian himself by pointing an automatic assault rifle directly at him and forcibly prying
him from the arms of Donato Dalzy'mple,'t.he same fisherman who rescued him five months ago from
the waters off the Florida Coast. Sce Affidavit of Donato Dalrymple (hereinafter “Dalrymple
Affidavir”), artached hercto as Exhibit “S.” A photograph taken by an Associated Press photographer
who rughed into the house behind the agents graphically depicts the INS’s brutal conduct towards Elian

himself, /d. 7 14, and is amchcd. as an cxhibit to the Dalrymple Affidavit.’ The weapon aimed at Elian

s To deflect criticism of the INS’s inexcusable conduct, Attorney General Reno has stared to

the media that the photograph attached as an exhibit ic the Affidavit of Donato Dalrymple actually

exemplifies the INS’s attempts to prevent trauma to Elian because, at the particular instant that the

photograph was taken, the gunman’s finger was not on the tngger of his automatic weapon, The

Attorney General is correct - the gunman’s trigger finger is next ta, but not physically resting an the

migger. It hardly need be ohserved that this hair-splining by the Arermney General made no

difference to a six-year-old child with an M-S submachine gun pointed in his face by & United States
a



was a submachine gun, an MP-5 not designed for ordinary police work but folr “killing situations, in
high—r;gk raids, where commands of law enforcement officers are likely 10 encounter opposition that
mwust be stopped quickly and powerfully.” Washington Post, April 24, 2000, “The Gun Seeq Round
The World,” p. CO 1.

Al gunpoint, an INS agent grabbed Elian by his pajama shint away from Dalrymnplc’s arms and
literally threw him to another INS agent who covered his head with a towel and carried him away. Ste,
Dalrymple Affidavit § 16. All the while Elian screamed in English, “Help me! Help me!”, and jn
Spanish, “Que pasa? Quu pasa?"” which means, “What is happening?”’ Unmoved by the cries and plca;
of this child, INS agents, assault weapons in hand, physically carrivd him out of the house and Into a
waiting van.  See Dalrymple Affidavit 7 16-20. As Dalrymple followed, pleading with the INS agents
not to hurt Elian, he continued 1o be met by the barrels of INS machine guns and with the agents’
threats: “Stay back, mother—-¢r, or we’ll shoot.” See Dalrymple Affidavit 17,

It may never be known with certainty why the INS deliberately strategizad a darkness of night
ordesl to remove Elian shockingly from his American family and the mother figure in his life.
Nonetheless, through its paramilitary operatian, some of the core ¢lements of Eliaa’s tragtc ordeal last

November were chillingly recreated by the INS. The temrifying removal in blackness fom family and

government agent in full riot gear, Equally obvious is the fact that a jittery gunman would have
needed only a split-second before being able to fire a spray of bullets into the zoom.

Keeping to her pre-announced delermination lo avoid “embarrassing herself,” the Attorney
General wiscly did not point out to the media and the Unitcd States public listeniing to her press
conference that the wider-shot of the same scene shows a masked gunman in the background of the
photograph pointing his M-5 submachine gun at Elian’s five-ycar-old best friend and cousin - - and
that this gunman has his finger on his trigger, positioned to mow down a child, hardly a threat
worthy to justify this shameful display of United States military might, See Exhibit“6."* That child
ingested substantial partions of tear gas, was later stabilized but has remained incommunjcative and
withdrawn due to the obvious shock.

7
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Marisleysis occutred while beloved adults were incapacitated and unable to help, 2 haunting analogy to
the lo;t mother and helpless, drowning refugees who surrounded Elian in those horrifying moments
five months ago. Saturday’s trauma of abrupt separation was followed by a lonely joutney with
strangers, including a helicopter ride - another frightful experience for a sobbing child, who had never
been on any sort of aircraft before. From there a custorns airplane flight brought Elian to Andrews Air
Force Base, another journey of unknowns after rupture from a mother’s arms in darkness. As is
described in the psychological report being filed simultaneously under seal, the parallels between the
two taumatic events of scparation arc cxtremely harmful and create a high {evel risk of long-ferm
damage. Equally cleay is the resulting sense of abandonment by his American family. That sense of
seemingly permanent separation and total 1solation, necessarily increases Elian’s need for compliance
with the wishes of the adult authority figures who now sumround and control this child.

IV.  The Aftermath

Remarkably, the Artomey General announced during a press conference later that day that,

“Time ran out,” on the negotiations and that mediation was impossible because the Gonzalez family
“kept moving the goalpost.™ President Clinton stated in a separate press conference that the INS:s
armed raid occurred after “all efforts failed.” Those statements, to say the least, were not accurate. As
to the seltlemenf process undertaken by Miami’s civic leaders, the Attorney General herself was on the
telephone in continuing negotiations at the same time she had already ordered the raid. Indeed, Aaran
Podhurst vehemently contests any claim to the contrary:

Even as agents werc batteting down the door io enter the Lazaro

Ganzalez house at 5:10 a.m, Attorney Gencral Janet Reno was on the

telephone with one of Miami’s most respected civie leaders, Aaron

Podhurst, discussing the shift of Elian’s custody. Mr. Podhurmst and

others - including University of Miami President Edward T. “Tad” Foote

II and business executives Carlos de la Cruz and Carlos Saladrigas - had
worked round the clock over the preceding 48 hours as mediators

between the governmemt and the Miami family to amanpe for the
8
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transfer.

They believed enormous progress had been made and that the deal was

within grasp. Ms. Reno's claim that the Miami relatives “kept moving

the goalpost" is vehemently contested by Mr. Podhurst, her friend for 30

years. “The gaalpost were moved by them [ie., the government],” a

disconsolate Mr. Podhurst said Saturday. “I’ve wever been more

devastated in my entire life.”

See Exhibit “7,” “A Shocking Raid, A Call For Calm,” The Miam: Herald, April 23, 2000 Al,

A. In a scparately issued statement, Mr. Podhurst stated that “productive negotiations and
converdations were ongoing right up to the moment of the mid." As 1o the President, his statements
were not only inaccurate, they were profoundly incemplete. His “all efforts failed” sound-bite ignored
the truth that the INS had refused apy (orm of judicially supervised mediation, rejecting out-of-hand
even this Court’s own encouragement to participate in Elcventh Circuit mediation Morever, nowhere
did President Clinton acknowledge that three weeks earlier, in the Oval Office, he had personally
assured Senator Bob Graham that thers would not be 2ny law enforcement operations under the cover of

darkness S

Along with the inaccurate spin about part of the events is the INS's continued stonewalling on

*U.S. Senator Graham, who is widely regarded as a2 modcrate and one of the Senals's most
thoughtful members, minced no words about ““aclear commitment which was violated.” See Exhibit
“8,” copy of transcript of interview of Senator Bob Graham. He also spoke cotnpellingly about the
INS’s amazing professions of ignorance as to whether there might have been guns in the house, a
house which was continually accessible to police officers:

The fact is that if law enforcement intelligence didn't know what was happening in
that lirle house right in back of us for five ronths, didn’t have an absolute 100
percent understanding of who, what and what capabilitics was in that house. There
was 3 mammath falure of law enforcement intelligence. That fact is, they did know,
and they knew that it was not necessary to come with machine guns and scare

children and tear gas innocent citizens. It was a pross, excessive yse of force.
(Emphasis added).
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the sz.xbjcct of Elian’s present and immediate future.” On Saturday afternoon, the Attorney General
panic;pated in a two-hour telephone conference, held at the offices of The Miami Herald, with Aaron
Podhurst, Tad Foote, Carlos Saladrigas and Carlos de la Cruz dunng which she discngsed “the case and
the events of the last two days.” Exhibit “2,” Ssladrigas Affidavit § 32. During that teleconference, Mr.
Saladrigas asked the Attorney General whether she could guarantee that Elian was alone with his family
and outside the control of Cuban agents. Jd The Attorney General “replied that she had uo knowledge
of who was with the child and had no authority to limit 2ccess to the child.” Jd Thart is a startling
statement. It is deeply unsenling for the natien’s chief law enforcement officor, after wrenching ak si:;t-
year old from 2 loving houschold through the use of armed forve, to disavow Imowledge or ahility
concerning lhe protceton of the child from agenis of a foreign government while situated ar a United
States Air Force base.

Even wortse, however, i3 the fact that, with ot without the Department of Justice's knowledge,
Cuban government officials have already been meeting with Elian. Thus, in vet another grim and
-unfathomable irony, the U.S. government is denying access ta Elian‘.s U.S. family, doctors and lawyers,
while allowing agents of the Cuban govemnment from which this appea] seeks protection, ta ses this
child.

V. This Court Has The Ability To Enforce Its Existing Injunction
Ucformnarely, the rapidly changing and dramatic circumsiances of this case have madc it

necessary for this Court to step in to clarify and enforce its earlier Order in order to meaningfully

’On Saturday evening, counsel for appellant faxed a letter to the Attorney General and David J. Kline
expressing concem that Elian Gonzalez might be placed in a situation in which Cuban government
personnel would have control or supervision. To date, the INS has ignored the letter which is
attached as Exhibit “9,” The Miam: Herald, however, on April 24, 2000, reported that “[a] Clinton
administration official did say that Cuban officials have visited the family ‘two or three times’ sjnce
the family’s armival Saturday.”

10
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maintain the ability to procced with this appeal. This Court's Order recogniged that Elian’s appeal
raises a substantial case on the merits regarding his entitlement to ultimate relicf in the form of an
asylum bearing, and therefore enjoined Elian’s removal from the United States during the pendency of
the appeal. Thia motion secks to enforce or clarify that Order in order to ensure that it does not become
meamngless.

This Court’s power to cffectuate its previous Order is unquestioned. As the Suprerﬁe Court has
emphasized, “federal courts arc not reduced to issuing injunctions against state officers and hoping for
compliance. Once issued, an injunction may be enforced.” Hutto v. Finney, 437 U.S. 678, 690 (15?8).
Accord Parker v. Ryan, 960 F.2d 543, 546 (5° Cir. 1992) (inkcrent authority to enforce injunctions and
to preserve court’s ability 16 render judgment) (citations omitted). Similarly, this Court enjoys inherent
power to enforce and clarify its injunction when faced with changing factual circumstancss and
repeated threats to its jurisdiction. The. Second Circuit has described the nature of this inherent power:

An injunction 15 an ambulatory remedy that marches along according twe

the nature of the praceeding. It is executory and subject to adaptation as

events may shapc the need, except where rights are fully accrued of

facts are so nearly permanent as to be substantially impervious to
- change.

Sterra Club v. United States Army Corps of Engineers, 732 F.2d 253, 256 (2d Cir. 1984) (citing
Swift, 286 U.S. at 114). See also Augustus v. School Board of Escambia County, 507 F.2d 152, 156
(5 Cir. 1975)" (a caurt has inherent power to enter such ancillary orders as arc necessary 1o carry‘ out
the purpose of its lawful authority).

Thas Cowst should act to prevent a violation not only of the letter but also of the spint of its

Order. DeKalb County School District v. Schrenko, 109 F.3d 680, 684 (11® Cir. 1997) (further relief

s See Bonner v. City of Pritchard, 66) F.2d 1206 (11" Cir. 1981) (adopting as binding all
decisions of the former Fifth Circuit handed down prior to September 30, 1981) (en banc)
11
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required consistent with the letter and the spirit of the decree.); Securities and Exchange Com'n v.
Okin, 137 F. 2d 862, 864 (2d Cir. 1943) (“The duty of the defendant was obedience not only to the
lefter, but to the spirit of the Order.”).

VL. In Order To Protect This Court’s Jurisdiction Over This Appes), Appellant Must
Be Prevented From Being Taken Onto Property Under The Control Of The Cuban
Government

An cssential corollary to the injunction already preventing Elian’s rcmoval from 'the United
States 1s his continuous presence within the borders of this Court's jurisdiction. The same concerns
requiring the injunction preventing Elian’s removal from the United States mandate that he be kept owt
of locations within this country that arc immune from this Court's power, but within the control of
Cuba. Justas critical is the Court's stricture that the INS must take the “reasonable and lawful steps as
necessary” to prevent removal. Any common sense adherence to this cammand requires that Elian not
be placed vven briefly in the contol of Cuban government agents or instrumentalities who could
abruptly remove him wath impunity and immunity.

The serious risks of removal that would accompany entrustment to Cuban property or personnel
are manifest The premises of a foreign embassy are inviolable. See El-Hadad v. Embassy of the
United Arab Er;tirates, 69 F. Supp.2d 69, 75 n.5 (D.D.C. 1999). The agents of the receiving state (i.e.,
the United States) may not enter except with the congsat of the head of the diplomatic mission. See,
e.g. 767 Third Avenue Assaciates v. Permanent Mission of the Republic of Zaire. 988 F.2d 295, 298
(2% Cir. 1993); Fatemi v. United Siates, 192 A.2d 525, 528 (D.C. 1963). Moreover,. the “private
residence of a diplomatic agent shall enjoy the same inviolability and protection as the premises of the
mission.” York River House v. Pakistan Mission to the United Nations, 820 F. Supp. 760, 762

(S.D.N.¥Y. 1993).

Alser immune from U.S. control are Cuban governunent functionades, Diplomatic immunity,
' 12
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like s_overeign immunity, belongs to the foreign state (i.e., Cuba) and may only be waived by that state
itself. ‘See, Aquamar S.A. v. Del Monte Fresh Produce, NA., Inc., 179 F.3d 1279, 1295 (112 Cir. 1999).
Dipfomaﬁc immunity, therefore, may not he waived by the diplamat himself, but must be waived by the
diplomat’s state in an express writing transmitted to the United States State Department. See, UniteJ
States v. Deaver, 1987 WL 13165 (D.C, App. 1987); Fatemi. 192 A.2d at S28; United States v. Arizti,
229 F.Supp. 53, 54 (S.D.N.Y. 1964).

If Ehan were transferred to temritory outside of this Count’s jurisdiction, the potential
ramifications are clear. The Cuban government has emphatically proclaimed orn countless occas;iung
that it wants Elian retarned immediately. The U.S. proclaims Cuba to be an outlaw state. Thercfore,
Cuba kas both the strong motive and the indifference toward U.S. laws that could simply putElianona
plane and depart bound straight to Cuba or a third country way station. As is sadly abvious, unexpected
operations in the dark of night are apparently a preferred method for imposing solutions where Elian is
concerned. Certainly, 11 p-lDVidl.:B o comfort fur the INS to state that Efian will nort be allowed to leave,
but that the father can depart for Cuba at any time (Exhibit “10"). Obviously, any naticn that restraining
Elian while his father can leave with him 15 untenable, In reality, if Elian is subject to Cuban contro! in
any form, this Court would be rendered powerless to prevent his abrupt departure from the United
States, and no power in the Unitad States could compel his rerurn from Cuba. Just as plainly, the INS is
not taking such “reagonable and lawful measures as necessary” to prevent Elian’s removal.

Reportedly, Elian is currently being held at Andrews Air Porce Base ocutside of Washington,
D.C. The INS has indicated that he will be moved from Andrews imminently, but has refused to
disclase the location to which he will be removed. Iudeed, the INS refuses to state whether Elian will

Be removed o areas within the U.S. that are nonctheless beyand this Court’s jurisdiction because they.

13

1103 ovda 1889 V1S 2028 IARE At 00/92/70



are cgnmllcd by representatives of the Cuban goverument.” In light of Elian’s i.mminent transfer to an
undisclosed location, and the INS’s refusal o provide any assurance about the location or the access by
Cuban functionaries, it is important that this Court act to preserve its continuing jurisdiction over this
appeal.
VII. In Order To Pratect This Court’s Jurisdiction Over This Appeal, Appellant Must
Be Prevented From Being Exposed Te Diplomate, Officers, Physicians, Apents Or
Any Other Representatives Of The Cubab Governmeat
In order to preserve this Court’s power to order meaningful relief in the form of an asylum
hearing, Elian must be protected from the very government from which he secks asylum duﬂné the
pendency of his claim. Therefors, safeguards are required preventing contact with any agents of the
Cuban government While he 1s in the United States, including Cuban government officers, dipiomats,
and particularly Cuban physicians and psychiatrists with instructions to reindoctrtinate him. To permait
Elian to be placed in the hands of Cuban government agents amounts to the immediate infliction of the
ultimate harm that this appeal seeks to avold. Whatever may be the intentions of Juan Gonzalez, he
cannot resist the directives of the police state that houses most of his family back home, even while he
stands on a U.S. base.
Asylum claims, like Elian's, are anchored upon the nccd. to bc protected from a forsipn
government's cxploitation and persecution. Harmful measures could occur wherever that country’s

agents can be found. Clearly, Cuban operatives sequestered with Elian in the United States are ag

capablc of harming Elian psychologically as Cuban agents in Cuba. Indeed, the recent, unprovoked

9

Although the Cuban government initially suggested that it would withdraw immuaity for the
residence in Bethesda, Maryland, no Cuban diplomat ever delivered a formal diplomatic note
renouncing that status and, according to the United States Department of State, the house in
Bethesda remains “inviolable.” Exhibit “10,” “Dad's Temporary Home Off-Limits To U.S.,” The
Milami Herald, Sarurday, April 22, 2000, 15A.
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physical essault on United States citizens by Cuban “diplomats” assigned 1o the Cuban Interests Section
demonstrates the contempt that representatives of the Cuban g;wemmem have for this country’'s laws
and process. See Composite Exhibit “11,"” *Radio Figurc Blasted. Carralla Links Him to Envoy,” The
Miami Herald, Aprl 19, 2000; “A Blow for Diplomacy,” The Miami Herald, April 19, 2000. Despit:
some beliefs to the contrary, Cuba is still 2 brutal police state. On April 18, 2000, the day before the
Court issued its Order, the United Nations Commission on Human Rights adopted a resolution decrying
Cuba's failure to ensure basic human rights and noting Cuba's “continued repression of members of the
political opposition and about the detention of dissidents.”” See Exhibit "12,” April 18, 2000, Uﬁitf:ld
Nations Press Release. Cuba had the disgraceful distinction of joining Mysnmar (£k/a Burme), Siemrs
Leane, the former Yugoslavia, Sudan and Iran on the list of countrics condemned by the United
Nations. Oddly, even as the INS has stepped up zo devasmﬁngly its effort to remove Elian 1o Cuba, the
United States is strongly supporting the résolution that so harshly condemns that regime.

The need to prevent Elian's contact with individuals associated with the government that 35 the
subject of his underlying asylum claim, is nowhere on the INS's present agenda. The Attorney
General’s surprising statement this past Saturday that she has no idea who is meeting with Elian,
underscores the fact that the INS is chronically unable or unwilling to address the safeguards needed for
this child. Incxplicably, an excruciating commitruent to destroying Elian’s asylum rights has infected
this case from the moment in eariy December when Castro began his strident, high-decibe! demands for
Elian's return.'® With Saturday’s pre-dawn raid, the INS’s unprecedented 2eal for avoiding an asylum

hearing, “without having met with Plaintiff or baving any evaluations done on his capacity” Qrder at 7,

'As described in Exhibit “'C 10 appellant’s motion of April 14, 2000, the INS committed on
December 1 to keeping Elian here so that the family courts could handle the issues of Elian. Castre’s
tirades began four days later and, to say the least, things have never been the same,

15
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n7, h.as taken an even more destructive turn of events.

. The INS Fnally mer Elian, at gun point, with tear gas. And now, rather than consider his nights,
the INS Jaunched a final strategy for utterly desiroying them. No one should be surprised in light of the
continuing Cuban control over Juan Gonzalez and its recent interactions with Elian, if the coming days
s_iccl an alleged repudiation of Elian’s ¢claim, followed by a motion to dismiss the appeal for supposed
mootness. If this Coun is to have any mcaningful ability to issue an ultimate remedy in this case to
preserve Elian’s potential asylum rights, Cuban agents, including government officers, physicians, and
psychiatrists, must be enjoined from interacting with him. That restraint should continue during r.ﬁc
pendency of the appeal and throughout the asylum process, should this Count eventuzlly mandate such

proceadings.

VIII. Appellant’s Family, His Treating Physiclan and His Attorneys Must be Given
Access to Him on a Regular Basis Pending the Outcome of the Appeal

Elian was abruptly and violently remaoved from his American family. This is the family that
during the past five months, provided Elian with love, stability and safety since he was found floaning
alone in an inncr tube off the Florida coast afler baving witnessed the drowning of his mother, step-
father and nine other adults. As this Court repeatedly noted in its Order, the INS refused to meet and
cvaluate this child before stripping him of his rights. In light of Elian’s Thanksgiving Day rescue, it is
more than ironic, indeed it is reprehensible, that the INS chose a pre-dawn, armed, snatch-and-grab
assault on Blian's home over this Easter weekend as its way of mecting Elian. For the second time in &
span of five months, Elian has becn deprived of a mother figure in shattering circumslances. At worst,
this is cold-blooded treachery-at best, a crude insensitivity. In either casc, it is further proof that the
INS sumbles badly and wagically whenever it enters the unfamiliar realm of a child’s well-being.

Accordingly, it is even morc clear than before that the INS lacks the competency to prevent

1€
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further harm from endangering Elian’s fragile emotional and mental health.  Illustrating thar
ingifference to jeapardy is the refusal to allow Lazaro Gonzalez and his family members regular access
to and interaction with Elian. This would reduce the severe harm from the rupture of the bonds that he
established during the past five manths, bonds that were s0 abruptly terminated in Saturday’s pre-dawn
raid. Further, as stated in the most recent psychological evaluation znd report, in order properly to
mourn the ioss of his mother and 1o readjust to his new family, Elian must remain in contact with his
U.S. family members. Otherwise, Elian will be led 1o believe that he was zbandoned by relatives in
Miami after he tragically lost his mother and stepfather at sea. Indeed, the removal of Elian with armed
force from that family's home can only rcinfurc§ dramatically his fcclings of abandonment and deep
anxieties. No doubt, those intensified fears may foster superficial compliance with adult wishes, while
scarring even more deeply the inner psyche of a child in distress.

To facilitate a less damaging uansition, Elian’s treating physician mﬁst also be granted
immediate and continuing access 1o him. I is obviously crucial that Elian receive continuity in his
treatment. Therefore, he should be visited and seen by the physician wha has established months of
trust and communication with him. Dr. Alina Lopez-Gotardi is the only individual with the significant
background knowledge necessary to eyaluate what js in Eiian’s best interest from a psychological
standpoint. Casting Elian entirely into the hands of unknown new physicians, particulatly in light of
the new wave of trauma from Sawrday’s raid, will almost assuredly effect a drastic reversal of Elian’s
recent progress. By cnsuring continuity of treatment, Elian's physician may be able to ameliorate the
traumna of being thrown at gunpoin: from the arms of the very man who rescued him at sea and, if
possible, cnsure that the healing process of recent months is not retrievably damaged.

Finally, Elian’s attorneys need to be assured that they will have access to their clicnt duting the

appellate process. Although access by Elian’s family members and his treating physician is paramount
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to thg child's well-being, other issues here deserve great respect in our legal systems. As a result, this
Court should not permit the INS to sever unilaterally the relationship -between Elian,l the rca] party in
interest here, and his attorneys. Clearly, the law requires that Elian's attorneys must be granted access
to Elian. See Jean v. Nelson, 727 F.2d 957, 983-984 (11" Cir. 1984) (en banc), aff 'd on other grounds,
472 U.S. 846 (1985) See also Cammittee of Central American Refugees v. INS, 795 F.2d 1434, 143¥
(8% Cir. 1986), and cases cited therein (“The key factor present in each of these cases showing a
constitutional deprivation is the existence of an established, angoing attorney-client relationship.”).

IX. Need For An Independent Oflicer of the Court

It is recopnized hcre, as the INS itself acknowledged on December |, 1999, before Castro’s
rages began, that it is not the usual role of federal courts to supérvise ehild custody matters. Normal
principles of federation counsel strongly agawmst such intervention. Of course, little is normal gbout
this casc, and if ever there was an occasion for direct federal involvement into issues of visilation and
access by families, doctors &nd.lawyen, this 1s the case. Moreaver, as a people, we have for more than
two centuries looked to.our federal courts as the Zentinel of liBeny, especially in matiers of conflict
with onc’s own government. For that reason, this Court should considers clarifying and modifying its
present order to state simply that reasonable access and visitatien should be allowed to Elian’s U.S.
family, his treating medical professionals and his attorneys. Indeed, present conditions impose the
distressing paradox of a U.S. Governinent that bars access by U.S. family and professionals while
facilitating visitation by the Cuban agents of a totalitarian regime that our country consistently
condemns.

And ye1, in cases of great emotion and controversy, it cau be all the more appropriate te rely on
long-standing principles as the compass for passage through difficult passions. Therefore, on balance,

the most appropriate remedy may be the appointment of a temporary guardian ad litem or other
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independent judicial officcr to deal with certain interim issues while this appeal is ongoing. Those
Issues should include, but perhaps not be limited to, issues of visitation as well as medical and legal
access. Concerning family and medical issues, a neutral officer of the court might cngage and rely on
an independent child psycholegist 1o mediate any difference between the INS psychologist and the
child’s freating psychologist. Already pending before this Court is the appellant’s contention submitted
over two months ago the district court should have appainted a guardian below concerning Elian's INS
administrative proceedings. Johns v. Department of Justice, 624 F.2d 522 (5™ Circuit 1980). The issue
now being submitted to this Court is related, but still different, and is far more urgent. Here, a guardian
ad litem is needed on a termporary basis to deal with the immediate concerns and interests of Elian in
the wake of a shattering reprise of his previous loss of loved ones in the darkness of night. Irrcspective
of whether Rule 17(c) is directly applicable to the appcllate context of the present tragic dilemma,
courts have inherent authority and an ancjent duty:

[t}he infant is always the ward of every court wherein his

rights or property are brought inte jeopardy, and is

entitled to the most jealous care that no injustice be donc

to himn.

DuPont v. Sauthern Nat. Bank of Houston, Tex., 771 F.2d 874, 881 (5* Cir. 1985). So powerful
is this “ancient precept of Anglo-American jurisprudence” that appellate courts have decreed protegtion
for children sua sponte. Johns v. Department of Justice, 624 F.2d 522 (5® Cir. 1980); Wenger v.
Canastota Central School Dist., 146 F.3d 123, 124 (2d Cir. 1998).

We believe this Coun itself has the inherent authority to appoint such a guardian or other court
officer, especially in light of present exigencies. Nonetheless, if this Court concludes otherwisc, we
wouyld respectfully request a partial relinquishment of jurisdiction to the district court, on an emergency
basis, directing the district court 10 appoint an intcrim and neutral officer of the court for the balance of

this appellate proceeding.
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~ X. Conclusion and Prayer for Relief

Wherefofe, appellant respectfully requests that this Court enter an Order:

i/ (1) preventing him from being taken to any location outside the Al
! territerial jurisdiction of this Court, including the Cuban Interests | 1M{E22 O

. Section in Washington, the homes of Cuban diplomats, and any property

4 and premises owned or leased by agents of the Cuban govemnment which

i+ are immune from this Court’s process.

s -1
(2) preventing him from being transferred to the custody or care of or whtl C.(81 6 anL )
put in the presence of any agent or instumentalities of the Cuban

government;

(3) preventng him from bcing handed over, visited or observed by
physicians, psychologists, or other medical personnel associated or
affiliated with the Cuban government; and
['-’ (4) providing that Elien and his attorncys, family, and his treating
/| physicians and psychiatrist he given regular and reasonable access ta
;! nim during the pendency of his appeal; and conjunctively and
'L( ’rillemativcly,

(5) appointing an independent guardian ad litem or other officer of the
Court to assure this Court that on an interim basis, the intcrests of this
child are being protccted as it described in items (1) through (4).

Respectfully submitted,
Linda @sberg-Braun, Esq. Barbara Lagoa, Esq.
Florida Bar No. 0827282 Florida Bar No. 566990
Hackley Bemstein Osberg-Braun, P.L. Judd J. Goldberg, Esq.
2875 N.E. 191" Street Florida Bar No. 0115924
Penthouse 1-B Greenberg, Traurig, P.A.
Aventura, FL 33180 1221 Brickell Avenue
Telephone: (305) 692-8883 Mliami, FL. 33131
Facsimie: (305) 692-8838 Telephone:  (309) 579-0500
Facsimile: (305) §79-0717
BY%.MQ% %‘L By:%;_w
LINDA OSBERG-BRA BARBARA LA
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Kendall Cofiey, Esq.
. Flonda Bar Na. 259861
Coffcy, Diaz & O°Naghten, LLP
2665 South Bayshare Drive
Miami, FL 33133
Phane: (305) 285-0800
Facsimile: (305) 285-0257

By:
KENDALL COFF

Anorneys for Flaintiff-Appellant
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020

CERTIFICATE OF SERVICE

1 HEREBY CERTIRY thar a true and correct copy of the foregoing was delivered via

facsimile and also by U.S. Mail on this 2 ‘;’ day of April, 2000, to:

HON. THOMAS SCOTT
United States Attorney
Soutbarn District of Florida
99 NLE. 4™ Straet

Miami, FL 33132

DEXTER A. LEE, ESQ.
Assistant U.S. Attorney
Southern District of Flonda
99 N.E. 4* Street

Miami, FL 33132

WILLIAM J, HOWARD, ESQ.

Scnior Litigation Counsel;

Office of lnmigration Litigation,
Civil Division

U.S. Department of Justice

1331 Pennsyivania Avenue, N.W.

Room 70168
Washington, D.C. 20004

DAVID KLINE, ESQ.

Office of Immigration Litigation,
Civil Division

U.S. Departnent of Justice

1331 Pennsylvania Avenue, N.W,

Room 70163
Washington, D.C. 20004

By:
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TENTATIVE TALKING POINTS FOR THE ATTORNEY GENERAL
11" Circuit Court Decision .

Good A fternoon.
For the past four months, the case of Elian Gonzalez has touched the
hearts of virtually every American.

It 1s a case about a 6 year old child -- and the sacred bond that exists
between a father and his son. It is that simple -- Juan Miguel wants his
son,

I believe Elian should be returned to his father. We have said that all
along. The order today from the Court of Appeals says that Elian
should not be removed from the United States while the appeal remains
pending. But it does not disagree with my determination that the boy
should be reunited with his father in the United States as soon as
possible. In fact, the court said that “we need not decide where or in
whose custody Plaintiff should remain while this appeal is pending.”

There are two issues here that must be kept separate. One is whether an
asylum application can be brought by distant relatives over the objection

of a father who is the sole surviving parent. The other issue is who

cares for the child while he is in the United States. The appeal desls '*("’vcg
only wi#gk the asylum issue, not the care issue. The court’s order does

not preclude me from placing Elian in his father’s care while he is in the

-United States.

200 [P

The immigration laws clearly call for a child to be placed in the care of a
parent in preference to a more distant relative while the child’s
immigration situation is being resolved. Elian’s father is here to be
reunited with his son, and I intend to see that that happensg o «ocis =-

The 11® Circuit’s order prevents the child from leaving the country

Xvd 0S:9T qIm 00/61/F0



~ while the appeal is pending — a condition which both the Justice
Department and Juan Miguel Gonzalez had already agreed to once Eliap
is reunited with his father. We will abide by the court’s order.

We are still reviewing the court’s decision and are-esnsidorresimiy
shild-within-the-United-States—And we will take the course of action

most appropriate under the circumstances. .

Most Americans understand that we have gone to great lengths to
encourage the parties to resolve this matter cooperatively. - And because
there is a little boy at the center of this case, we have not acted in haste.

After repeated attempts to work out a cooperative transfer, last Thursday
we set a 2:00 PM deadline for the relatives to present Elian to the INS
for reunification with his father. Contrary to the comments of those
who still refuse to release Elian, the deadline carried great significance,
When Lazaro Gonzalez did not comply, parole and care was revoked
from Lazaro Gonzalez -- and he now no longer has lawful custody of
Elian.

I'would reemphasize that Lazaro Gonzalez remains in noncompliance
with a lawful order that he return Elian to his father. When the INS
places an unaccompanied child into the care of an adult, the INS has the
authority to require that that person present the child as necessary for
immigration purposes. The decision today in no way affects that
authority.

YVd 0¢:97T 94 O00/6T/F0
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X Plcorcan by S PM
Cuba: Elidn and Human Rights
Background: On April 18 the Czech/ Polish sponsored resolution condemning Cuba’s
human rights situation was passed. We have received inquiries as to why Elian would be
sent back to Cuba if we condemn the human rights situation. However, only if the parent
‘wanted the child returned to a country where the child would be persecuted as defined in
the Refugee Convention or tortured as defined in the Torture Convention would it be
appropriate to refuse that request. The Commissioner and the Attorney General satisfied
themselves that there was no objective reason to think that Elian will be persecuted or
tortured in Cuba. This is consistent with the fact that not every person who lives in a
country where there are human rights violations is himself a victim of persecution or

torture. There are many ways in which human rights can be violated without rising to the
level of persecution or torture.

Question: Why are you trying to send Elidn back to Cuba while at the same time
condemning the deplorable human rights conditions in that country?

- Answer: The United States is country governed by laws and we must uphold those laws.
Furthermore, the rights of the parents are recognized internationally and have been a
 central tenet of our work on behalf of Americans abroad. When Elidn’s mother died
there was a surviving parent — Juan Miguel Gonzalez -- who was exercising parental
rights in Cuba and who asked that Elian be returned to him. Were there a similar case to
that of Elidn involviﬂg an American child abroad, the Department of State would expect

the foreign government to return the child to the surviving parent immediately.

[n reuniting Elidn with his father we are not dismissing the dismal human rights situation
in Cuba, far from it. Instead, we and the international democratic community must
redouble our efforts to bring democracy and respect for human rights in that country so

t Elidn can enjoy the rights and freedoms we all want to see in Cuba.
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U.S. Department of Justice

Civil Division

Washington, D.C. 20530

March 23, 2000

BY FACSIMILE TRANSMISSION AND FIRST-CLASS MAIL

Kendall Coffey, Esgq.

Coffey, Diaz & O'Naghten, L.L.P.
2655 South Bayshore Drive, Suite 200
Miami, Florida 233133

Re: Elian Gonzalez v, Reno. et al., No. 00-0206-CIV

Dear Mr. Ccffey:

I want to thank you and your colleagues for meeting with us
on such short notice yesterday to discuss matters in light of the
Court's decision to dismiss the above-captioned lawsuit.

As discussed yesterday, the principal objective of
Commissioner Meissner and the Attorney General is to bring about
a prompt, fair, and orderly resolution of this case in the manner -
most conducive to Elian’s well-being. As Judge Moore stated in
his decision, "each passing day is another day lost between Juan
Gonzalez and his son, [and] the Court can only hope that those on
each side of this litigation place the interests of Elian
Gonzalez above all others." Under these circumstances, we are
prepared to revoke Elian’s parole into Lazaro Gonzalez’s

temporary care in order to carry out Commissioner Meissner’s
decigsion of January 5, 2000.

In light of the Southern District’s dismissal of the lawsuit
and the need, emphasized by the court, to avoid any further
delay, the government would now proceed, in the ordinary course,
to carry out the decision of the Commissioner that the district
court sustained by effecting the immediate reunion of Elian and
his father, unless Lazaro Gonzalez obtained an injunction pending
appeal to change the legal status quo. As you know, a motion for
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an injunction pending appeal, while properly granted only rarely,
is the recognized means within our judicial system by which
Lazaro Gonzalez may seek judicial intervention if he disagrees
with the district court’s determination that the appellees are
free to proceed with their intended course of action.

We are willing, however, to consider an alternative way of
proceeding in this case so long as appellate proceedings can be
completed and Elian can be reunited with his father in a
timeframe comparable to what would normally be required for the
Court of Appeals to rule on a request for an injunction pending
appeal. Our discussions yesterday regarding a joint motion for

an expedited appeal may present a framework for such an
arrangement .

We propose that the parties agree in writing to request
jointly, not later than tomorrow, March 24, 2000, that the Court
of Appeals set an expedited briefing schedule and accelerate its

consideration of your appeal, subject to the following terms and
conditions:

1. Appellant's opening brief is due seven
calendar days from tomorrow, March 24, 2000;
appellees' answering brief is due seven
calendar days from the date of service of
appellant's brief; and appellant's reply
brief is due three calendar days from the
date of service of the answering brief,
Service is to be by same-day facsimile
transmission and first-class mail. Oral

argument will be conducted as socon thereafter
as practicable.

2. If the Eleventh Circuit panel grants the
partles' joint motion for expedited briefing
and consideration, appellees will not
exercise their authority to revoke Elian's
parole and terminate Lazaro Gonzalez's
temporary care of Elian pending the court of
appeals' decision on the expedited appeal.
If the Eleventh Circuit panel affirms the
district court, Lazaro Gonzalez and his
family agree to comply with the instructions
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We hope you will find this approach acceptable.
unable to reach agreement, the government will make arrangements
to implement Commissioner Meissner’s decision as described above.
Please advise us as to your position not later than 12:00 p.m.

19:15 DOJ-0IL

-3-

of the Immigration and Naturalization Service
concerning Elian's transfer within three
calendar days of the Eleventh Circuit panel's
decision, unless appellant obtains an
injunction pending the filing and disposition
of a petition for a writ of certiorari in the
Supreme Court. Any motion by appellant for
such an injunction shall be expressly
conditioned upon appellant's filing of such a
certiorari petition within five calendar days
of the court of appeals' decision and, if
requested by appellees, shall be further
expressly conditioned upon agreement by
appellant to the filing of a joint motion in
the Supreme Court for expedition of the
consideration of the certiorari petition to
the maximum extent possible.

In accordance with the ongoing responsibility
of the INS for Elian under the Immigration
and Nationality Act and implementing
regulations, this agreement shall not prevent
appellees from terminating Lazaro Gonzalez’s
temporary care of Elian in the event that the
INS determines that there has been a material
change of circumstances affecting Elian’s
appropriate placement.

tomorrow, March 24, 2000,

/17
v
/77

202 616 9777

If we are

P.a4,85
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We thank you for your continued professicnalism and for your
willingness to respond promptly.

Sincerely,

DAVID J. KLI

Deputy Director

Office of Immigration Litigation
Civil Division

U.S. Department of Justice

P.0O. Box 878, Ben Franklin Station
Washington, D.C. 20044

(202) 616-4900 (telephone)

(202) 616-4948 (facsimile)

cc: opposing co-counsel

TOTAL P.©&5
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(202) 434-550¢
FAX (202) 434-5760

tCrnrig@u.com

BY HAND

Mr. Charles Shapiro, WHA/CCA
Coordinator of Cuban Affairs
Room 4906

Department of State
'Washington, n.C.

(202) 434-5000
FAX (202) 434-5029

March 30, 2000

EDTARD Bramgy g WILLLAMS D20 gy,
PAR R comenoLLy D32 jo7ey

Re: Application for Visas to Travel to the United States

Dear Mr. Shapiro:

I amn writing in my capacity as legal counsel for Mr.

‘Cardenas, Cuba.

The purpose of my letter is, on behalf of Mr. Gonzalez and

formally to request that they be
include the following individuals

granted visas to trave] to

Juan Miguel Gonzalez of

members of hig family,
the United States. They

passports, to the appropriate U S, authorities in Havana during the course of the

next day or so.
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Page T'wo
March 30, 2000

father’s custody. When we are iﬁformed that ¢
reunite My, Gonzalez with his son under these

with you about securing additional visas for th

‘Thank you for Yyour assistance in this matter.

Very ty

456-9

circumstances. w

396

1s prepared to
e will be 1n touch

ese additional individuals,
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IN THE SENATE OF -THE UNITED STATES
Mac ‘/(/ G"‘“'!“i"\, MeCain

Mr. SMITH/AE New Hampshire. introduced the follawing bill; which was read
' twice and referred to the Committee on

A BILL
For the relief of Elian Gonzalez and other family members.
o1 Be it enacted by the Senate and House of Representa-
tives of the Uﬁfited States of America in Congress assembled:
SECTION 1. PERMANENT RESIDENT STATUS FOR ELIAN
GONZALEZ AND OTRER FAMILY MEMBERS.

(a) GRANT OF PERMANENT RESIDENCE STATUS.—
Notwithstanding the Immigration and Nationality Act, or
any other provision of law—

(1) Elian Gonzalez and the family members

[N R S e SR V. N RN

specified in subsection (b) are declared to be aliens

o

" lawfully admitted for permanent residence in the
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United States a5 of the date of the enactment of th;s
Act; and

(2) the provisions of section 101(&)(13)(C)(u)
of the Immigration and Nanonallty Act (8 TU.S
1101(a)(13)(C)(u)) shall not apply to Elian Gon.
2alez or any other family member specified in sub.
section (b), and neither he ngr any such family
member shall be regarded as seeking an admission
Into the United States for purposes of the Imrnigra-
tion laws, if any such alien is zhsept from the
United States for any period by reason of having
traveled to Cuba,

(b) OTHER FaMiLy MEMBERS COVERED.~—The fam-

lly members referred to in subsection (a) are the tollowing:

Elian Gonzalez

Juan Miguel Gonzalez

: , 158
Nelgy Carmenate LUQN’

nr ?1{};} t}j;k;i”

Jianny Gonzalez u -

Hariela Quintana L ENN Y -5
oA g e UL

Ragquel Rodriguesz ; <

@003/003

?MW wa aAd m
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: Harch 28, 2000

!- - ' l Fax ¥

| ¥ onorable Witiam J. Clinton S |

_’; :leeﬁmo:"?u:g“m States GENERAL SERVICES ADMINISTRATION

v /ashington, D.C. 20500
£ 1:ar Mr. President-

I 1 writing this letter after having made savera) Sttempts to speak with you directly regarding Efian
- G inzalez's case, '

ir hitution that appears to be strang-amming the relatives and legal representatives of Elian
G :nzalez by threatening to revoke the child's status on March ao.

V- President, how is it that at this time, and suddenly, the Depanment can be making the

ur sonscionable threat to reyoka parole unless an agreement between INS and Elian's atiomeys
is iichieved by this Thursday? Wny the rush wihen the relatives are complying with all that the
julicial branch has requested of them? This outrageous behavior on the part of INS is perceived
i nur community as a gross violation of Elian's right to due process. Mr. President, we are facing
th ! patential of unrest in Mlami-Dade County. .

I+ 1ust commuynicate My community’s strong feelings on this Issue. For any tragic consequences
e sulting from this sﬂuqtlon. Mr. President, will uitimately reflect on you and the INS, and wilf be

§¢ 10 as your responsibility.
A: always, | welcome your leadership and urge your continued attention o this matter,

Si izenedy,

(>—=—r E;,g__Q,ﬁ

Al :¢ Penelas
M: 101

STEPHEN P. L (K CENTER, 111 N.W, FIRST STREEY, SUITE 2910, MLAMI, RORIDA 33128-1994 - (305) 375-5071 - FAX (305} 37§-§ofa

L S IP P,
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REMARKS BY DR. FIDEL CASTRO RUZ, PRESIDENT OF THE REPUBLIC Ur ., NSAaTion
AT THE INFORMATION ROUND TABLE ORGANIZED BY YOUTHS AND STUDENTS

ON MARCH 29, 2000

| apalogize if for the third time in three days i find it'ne"ces;sary to say something here._

Finally, they had to show on screen what they did not want to show. They were certainly
ashamed to show something like that but today they had no other choige. We can easily
understand the decision they made yesterday because that diaiogue and those

Look, today is the day. Everything has happened today and it is not over, yet. At this
moment, the INS people are still in that meeting with the lawyers and the extended
family and they have failed to reach a decision, at least, that we know of. As | said
yesterday, the logic goes that they will comply, that they have to comply. Mr. Pertierra,
attorney -at law, has indicated the same thing. But, as they live there in such fear and
hysteria, nothing is known until information is released on the discussions.

Still, there is something very significant. See that they are so helpless now, that they can * -
tful action, that is, to Say that the father does not care for his son.
They talk lightly about that as if there were not a thousand dangers stalking the father in
Miami. They have completely forgotten what happened with the grandmothers. They
seem to forget that even the police and the mayors there act in contempt of the Federal
Government. .

A trip by Juan Miguel to the Mafia territory would require, at least, the involvement of a

battalion from the 82" Airborne Division to protect him. But, that is not the key to this
matter. '

moment he is subpoenaed he must obey and it would be a violation of the Jaw not to

comply or to return to Cuba without their permission.
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is the truth, there is no fear. It only happens that we have never done what they would
like for us to do. Well, then, | shall now get right down to the issue.

decide on the issue. However, you see what is happening.

We had been plénning for some time, together with Juan Migue! and Elian's
grandparents, the father's trip to the United States while we waited for the right time to

do it properly and with adequate guarantess against any absurd trick aimed at hurting
him.

During this round table | have been in constant communication with Juan Miguel and his
family and we have agreed, just today because we find this is the right moment, to
release the following information:

Juan Miguel Gonzélez, Elian's father, is ready to immediately travel to the United states
to assume Custody of his son, as the child's father with fuil rights recognized by the INS
and Judge Maoore, accompanied by indispensable peaple according to the criteria of
medical doctors, psychiatrists and psychologists. Together, the would forthwith
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to those dialogues between Elian and his father in the last few days.

We have seen that despite all pressures he still reacts and sustains such conversations
with his father he talks about his little brother, his cousin and the others and certainly
much more Spontaneously than the awfy things we just saw on television: "Look, you
want to go to Cuba or you would rather have your father come here to stay with you",
they said to him. The child was not interested until he grew tired of all that and saig:
"Well, don't ask me more questions.” This increases our hopes that there are true
possibitities for this child to recuperate, mostiy if something is done promptly. It is due to
that time pressure that we are now making this statement.

whole year and knows him very well; the neonétologist who cared for him from birth, a
team of psychiatrists, psychologists, pediatricians and others as well as an advisor who
is familiar with the American legal and political system.

The purpose of this action I8 not only to preserve the child's health, as you have rightly

indicated, but also tg facilitate the resumption of his.education so that he can pass the
school tests and move to gecond grade. -

and the most outstanding specialists to take care of him. At the moment, we do not know
wha is taking care of him.

is wife and baby, and the children will be accommodated at the residence
our Interests Section in Washington, Mr. Fernande Remirez de Estenoz.
We oniy need to make the necessary arrangements with attorney Gregory Craig with

Juan Migue! h
of the head of
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we had been discussing. Anyway, we will apply for the US government visas as soon
as Mr.Craig has been able to make the necessary arrangements.-

month and a half or two months these will be optirrium conditions and | wonder who
could challenge such arangements.
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interesting places there like Capitol Hill -well, from a distance-- and the Lincoln
Memorial. | have heard that there are many interesting places in Washington and its
Surrounding. They would not have to stay like in g small prison there. No, the residence
will be their school and living quarters.

Listen, do you not think it is better to thus fagilitate the child's rendezvous with his.
father? And this is a father whose iove for his son nobody doubts; he is g particutarly
dotting father. There js also the love of Juan Miguel's wife for this child to whom she
was very close, and his little brother that he loved: also the cousin who was his playmate
and 12 of his closest school friends.

Aflow me to say that when we talkeg to the children's parents a few days ago, the 12
Couples who are the parents of the 12 children did not hesitate to given their consent for
their children’s tnp accompanied by their teacher. They are not hearing this for the first
i have known it for some time, their passports are ready ang they have
been provided shoes, clothing, everything. And the plane, of course, is ready. They
would leave as soon as the lawyer says that alt the arrangements have been made.

few days here and when he should go back to his school because it is not the same
thing a small 12 students' school than hig big school in Cardenas

Undoubtedly, not only the people in the school but all the People in Cardenas will need
Certain preparation to properly deai with this new situation. But, this formula seems to us
10 be perfect to allow time for the boy's adaptation.
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the case to the Supreme Court, although théy would have a hazardousg road to trail. At
the moment, they are forcing the government's hand as they usually operate on the
basis of force and blackmail; they definitely want to force the government's hang.

Cuba immediately, absolutely not. As there is no need to demonstrate at the airport,
either.

respected.

On the other hand, Juan Miguel and even the chil,dren._in- Elian's school are willing to
Jump over that wall, legally ang constructively, to save Elian,

if Juan
Miguel were invited to one of those tricky hearings, there would be Plenty of decent
lawmakers and People willing to accompany him, and so would his advisor. As | say, if

that were the case they would be inviting their own headache because there is nothing
they could faidy use against these people.
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reunification would take place albeit with his teachers, his doctors, his psychologists and
his classmates to prevent that child from continuing to get sick and for him to
immediately begin FéCuperating his health.

This is Juan Miguel and his family's statement that | have read here on behalf of our
people. :

Thank you,
(APPALUSE_)
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DRAFT STATEMENT
4/3/00

Discussions are coniinuing at this time regarding how to begin the transfer of custody of Elian
Gonzalez 1o his fath er, Juan Miguel Gonzalez. No final decision has been reached in this matter,’
but the discussions are continuing in good faith. L eed-Soted—

20 s P

Revocation of Elian's parole tomorrow,
QMiguel Gonzalez in the United §

i he father ;s/houiﬂ‘ﬁﬂfntomaage_d and supported-in-his
desire o be here with his so¥The Mia; relatives have long long said that they wanted the father
ta come here. Once Mr. Gonzales arTives, the Inunigration and Naturalization Service will

transfer parole custody from Lazaro Gonzalez to the boy's father . The INS will send a Tetter to—>
inform the Miami relatives of when the transfer of care will ocey _
: . -

The Drer transfer of parole custody does not
ﬁ‘A‘\? mean that the child wil] be immediately removed from the home of his grear-uncle. Instead, it is
-/.

our, intention (o begin a smaoth and orderly process that will create as little disruption as possible
fopk

lian, It is our intent(to/not dd to the trauma this innocent child has already endyred.

We ask everyone invelved who carcs about this little hoy to work with us 1o allow these talks to
80 torward in an orderly and respectful way in an cffort to rcach a cooperative solution.
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Did you get a complete,
please call.

(202) 456-9141

clear transmission? If not,

: 1gé;From: Wendy Patten
" To: Marilyn Scott-Perez — 6-9430

b
*,  Caryn Hollis - 6-9130

. Mary DeRosa —6-9110
#  Dan Shapiro - 6-9170
i  Mike Hammer — 6-9270
. DatefTime: 3-21-00

!f':.’iNo. of pages to follow: 2

{Message: Attached is DOJ press statement and guidance. Justice
.does not anticipate issuing another statement today.

# Marilyn — please pass to Jim. thanks -- WLP
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Statement by Attorney General Janet Reno
on Judge Moore’s Decision
_in the Elian Gonzalez Case
March 21, 2000

WASHINGTON, DC - U.S. District Court Judge K. Michael Moore today dismissed a
lawsuit by the relatives of Elian Gonzalez, which challenged the INS® decision 1o reunite Elian
Gonzalez with his father, Juan Miguel Gonzalcz. Amomey General Janet Reno issued the
following stalement:

“We are pleased that the court has sustained our judgement that Elian should be rennited
with his father. The court’s decision reaffirms our position that only Elian’s father can speak for

his son on federal immigration matters. The court also recognized the importance of family

reunification and protecring the bond between a son and his sole surviving parent.

“This is a country where the rule of law is respected and uphcld. A federal court has
considered this case and has sustained our decision, a decision which was based on the [acts and
the Jaw. Tt has been four months since Elian was separaled from his father and lost his mother. It
is time for this little boy, who has been through so much, to move on with his life at his father's
side. Iunderstand the very strong emotions that have surrounded this case from the very
beginning, but I have every confidence that the community will accept the Court’s decision and
will support the process that will reunite Elian and his father.

fiisid
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Qand A
Decision by Judge Michae] Moore
in the Elian Gonzalez Case

Q:  Will you wait until all appeals are exhausted before removing the child from his
Miami refatives?

Al We would have to evaluate thar situation if it arises, but our goal is o reunite this
child with his father as quickly as possible.

Q:  Whar is the next step?

I do not think it would be appropriate for me to share the details of our plans, but |
can say we will work with everybody concerned to achicve an orderly, fair and
prompt reunion between Elian and his father.

Q: Are you worried that the rclatives might hide the child or refuse to turn him over?

A I have faith that Elian’s Mjami relatives will abide by the lawful decision of Lhe
Court.
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On February 25, your office notified the Immigration and Naturalization Service (INS)
that the Government of Cuba had delivered certain materia]s that it belicves may bear on INS®
placement of Elian Gonzalez with hisgreat ancle, Lazaro Gonzalez.  The INS recéived these
materials on February 28. ‘ ' R ' '

After carcful consideration, we have concluded that the matcrial provided to you by the
Govemnment of Cuba farms no basis to change the cmcnt_plq‘?gngtjt of Elian -Gonzalez, The’
- information is based on unsubstantiated assertions, rumor, and speculation. Without credible
evidence of abuse toward minors, the INS is not inclined t¢ take any further action concerning
this information. [ VPO

As we have previously stated, Elian’s placement with his great uncle is temporary. Thc
Fedcral district court in which Mr. Gonzalez has challenged INS’ decision to return Elian to his
father in Cuba is now considering the issucs in the case. We are hopeful that the court will issue
a-decision shortly and that Elian and his father will soon be reunited.

Should you have any questions regarding the preceding information, please do not
hesitate to contact me.

Sincerely,

Michael/A. Pear
“Executive clate Commissjoner
for Field Operations
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Senator Spencer Abraham
Chairman

Subcommittee on Immigration
Committee on the Judiciary
United States Senate
Washington, DC 20515

Dear Mr. Chairman:

I have received your letter of March 22, 2000, requesting our report on S. 1999, a private
relief bill that would provide U.S. citizenship to Elian Gonzalez. The Immigration and
Naturalization Service (INS) will provide you with the requested report as soon as possible.

[ am writing today to clarify INS policy on the effect of your request for a report on the
authority of the INS to take appropriate action to reunite Elian Gonzalez with his father, as it has
come to my attention that there may be some misunderstanding among Members of Congress
and the public regarding this matter. The request for an INS report on this bill does not prevent
the INS from taking action in the Elian Gonzalez case, for the reasons explained below.

As you know, it is the policy of the INS to stay temporarily the execution of a deportation
or removal order on the beneficiary of a private relief bill if the Subcommittee on Immigration of
the Committee on the Judiciary of either House of Congress requests an INS report on the bill.
Our policy toward the 106th Congress is set forth in the attached correspondence between me
and the Honorable Henry J. Hyde, Chairman of the Committee on the Judiciary of the U.S.
House of Representatives. Although I have not exchanged similar correspondence with the
Committee on the Judiciary of the U.S. Senate, it is our policy to extend the same courtesy and
cooperation to the Senate as we do to the House.

As stated in my exchange of correspondence with Chairman Hyde, the INS will
temporarily stay any unilateral final action to enforce departure under deportation or removal
proceedings until action is taken on the bill or until the Congress adjourns sine die and a grace
period at the beginning of the new Congress expires. This policy is an exercise of INS
prosecutorial discretion, in the interest of comity and cooperation between the Executive and the
Legislative Branches. To stay temporarily the forced removal of an alien who has requested such
relief through legislative action, and about whom one of the Immigration Subcommittees has
expressed sufficient interest in considering the claim as to request a report, serves the interests of
both Branches, as well as the interest of the beneficiary of the bill who requests the relief. As
with any such statement of discretionary policy, the policy of exercising prosecutorial discretion
in these cases that is set forth in my correspondence with Chairman Hyde creates no legally
enforceable rights, and may be subject to change as the circumstances may warrant.

There are several reasons why the prosecutorial discretion policy stated in my
correspondence with the House is inapplicable to S. 1999. First, the policy applies on its face
only to final action to enforce departure under deportation or removal proceedings. As Elian
Gonzalez is not, and has not been, in deportation or removal proceedings, the policy does not
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apply to INS action to reunite him with his father and allow him to return home to Cuba.
Such action would not be final action to enforce departure under deportation or removal
proceedings.

Second — and more fundamentally — Elian’s case is completely different from any
other private bill situation we have considered. In any normal private bill matter, the beneficiary
affirmatively seeks the relief provided by the legislation. Typically, the beneficiary is an
individual facing deportation who is ineligible for relief under the immigration laws, wishes to
remain in the United States, and requests Congress to provide him or her with private legislative
relief. Here, in sharp contrast, the sole surviving parent and proper legal representative of a
six-year-old boy has made it clear that he opposes the “relief” that S. 1999 would provide. I have
determined, based upon extensive development and review of the facts, that Elian, speaking
through his father, wishes to withdraw his application to enter the United States, and desires to
return home. The position of the INS was recently upheld by the U.S. District Court for the
Southern District of Florida.

Consequently, for the INS to refrain from facilitating Elian’s reunion with his father
because a private bill report was requested would be contrary to his interests, unlike INS action
to refrain from taking enforcement action to force the unwilling departure of a beneficiary in
other cases when private bill reports are requested. Nor would it be in the interest of the INS, as
the agency statutorily charged with administering and enforcing the immigration laws of the
United States, to take the position that it should hinder, or decline to respect, Elian’s desire to
withdraw his application for admission to the United States and return to his home. Such a
position is neither required by any agreement or understanding between INS and the Congress,
nor appropriate in this unique case. Rather, as U.S. District Judge Moore correctly stated in his
thoughtful opinion, “the reality [is] that each passing day is another day lost between Juan
Gonzalez and his son.” Let us work together to ensure that this child, who has suffered so much,
is reunited with his father as soon as possible.

In conclusion, the request for an INS report regarding S. 1999 does not constrain the
authority of the INS to take appropriate action in this case. I trust that you will understand that
this position does not stem from any disrespect for the Congress or any of its Committees or
Members, but rather from the fact that this unique situation was not reasonably contemplated
within any agreement or understanding regarding INS prosecutorial discretion policy toward
beneficiaries of private bills, that the case is entirely unique and distinct from the situations to
which that policy applies, and that to refrain from action on the basis of the report request would
be inconsistent with the clearly expressed wishes of the legal representative of the beneficiary,
and therefore inappropriate. I look forward to a continued record of cooperation and success in
applying our fair and mutually beneficial policies toward beneficiaries of private relief bills.

If you have any questions or concerns regarding this matter, please do not hesitate to
contact me.

Sincerely,
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Doris Meissner
Commissioner
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Shipwrecked on Dry Land

By GABRIEL GARCIA MARQUEZ

Elidn for the weekend, he was told that Elizabet Brotons, his ex-wife and

the boy's mother, had taken Elian at midday and had not brought him back
in the afternoon. In his routine as a divorced father, this seemed normal to Juan
Miguel. From the time when he and Elizabet had separated two years earlier, on
the most amicable terms, the boy had lived with his father and spent every other
day at his mother's house. But Elizabet's door was padlocked over the weekend
and on Monday as well, and Juan Miguel began to make inquiries. This was how
he learned the bad news that was already becoming common knowledge in the
city of Cardenas: Elidn's mother had left with him for Miami, with 12 other
people, in an aluminum boat 5 1/2 meters long, with no life preservers and a
decrepit motor.

o n Friday, when Juan Miguel Gonzalez went to school to pick up his son

It was Nov. 22, 1999. "My life ended that day," Juan Miguel said four months
later. After their divorce, he and Elizabet had maintained a relationship that was
cordial but rather unusual: they continued living under the same roof and sharing
their dreams in the same bed, hoping to produce as lovers the child they had not
been able to have as a married couple. It seemed impossible. Elizabet would
conceive but miscarry in the first four months of pregnancy. After seven
miscarriages, the child they had longed for was born. They had decided on a
unique name for him: Elian, composed of the first three letters of Elizabet and the
last two letters of Juan,

Elizabet was 28 years old when she left with the boy for Miami. She was an
amiable and hard-working chief housekeeper at a hotel in Varadero. Her father
says that at the age of 14 she was already in love with Juan Miguel Gonzélez, and
married him when she was 18. "We were like brother and sister," says Juan
Miguel, a calm, deliberate man who works as a cashier. After their divorce, Juan
Miguel and Elizabet continued living together with their son in Cardenas -- where
all the protagonists in this drama were born, and where they lived -- until she fell
in love with Lazaro Rafael Munero, a neighborhood tough. Juan Miguel
subsequently married Nelsy Carmeta and had a son, who is now 6 months old.

Juan Miguel did not have to waste time finding out where Elian was, because in
the Caribbean everybody knows everything -- "even before it happens,” as one of
my informants told me. Everyone knew that the leader of the adventure was
Lazaro Munero, who had made at least two clandestine trips to the United States
to prepare the way. He had the contacts and nerve to take along not only Elizabet
and her son, but also a younger brother, his father, who was over 70, and his
mother, who was recovering from a heart attack. Lazaro's partner in the enterprise
took his entire family. At the last moment, because each of them paid $1,000,
three more people came on board: 22-year-old Arianne Horta, her 5-year-old
daughter, Esthefany, and Nivaldo Vladimir Fernandez, the husband of one of her
friends.

An infallible formula for being well-received as an immigrant in the United States
is to be shipwrecked in her territorial waters. Cardenas is a good departure point:
it is close to Florida, and its coves are protected by mangrove swamps. Moreover,
the regional art of making small craft for fishing in the nearby Zapata Swamp and
Del Tesoro Lagoon provides raw materials for illegal boats, in particular the
aluminum pipes used for irrigating citrus groves. People say that Munero must
have spent some $200 and an additional 800 Cuban pesos on the motor and the
boat's construction. The result was a kind of lifeboat, with no roof and no seats.
Three inner tubes were put on board as life preservers for 14 people. There was
no room for more. Before they left, most of the passengers injected themselves
with Gravinol to prevent seasickness.



It appears they set out on Nov. 20 but had to go back when the motor broke
down. They remained hidden for two days, waiting for it to be repaired, while
Juan Miguel thought his son was already in Miami.. This first emergency
convinced Arianne Horta that the risks were too great for her daughter, and she
decided to leave her with her family, to be brought over later by a safe route. It
has been said that Elian also became aware of the dangers of the crossing and
screamed to be left behind.

They finally set off at dawn on the 22nd, with favorable seas but a wretched
motor. The stories the survivors recounted in the Florida press after their rescue,
and expanded on in phone calls to their families in Cardenas, revealed terrifying
details. According to them, at midnight on the 22nd, the men in charge
dismounted the hopeless motor and dropped it in the ocean to lighten the weight.
But the unbalanced boat flipped over on its side, and all the passengers fell into
the water. This may have broken the fragile soldering on the aluminum pipes and
caused the boat to sink.

It was the end, in darkness and an inferno of panic. The older people who did not
know how to swim probably drowned immediately. The Gravinol, which causes
drowsiness, must have worked against most of them. Arianne and Nivaldo
clutched at one inner tube; Elidn, and perhaps his mother, held onto the other.
Nobody knows what happened to the third. Elidn can swim, but Elizabet could
not, and she may have let go in her confusion and terror. "l saw when Mama got
lost in the ocean," the boy would later tell his father on the phone. What is
difficult to understand, though it deserves to be true, is that she had the presence
of mind and the time to give the boy a bottle of fresh water.

His information was erroneous, but Juan Miguel had a premonition of the
tragedy. He called his uncle several times -- Lazaro Gonzalez has lived in Miami
for years -- and asked about clandestine arrivals or recent shipwrecks, but was
told nothing. At last, at dawn on Thursday, Nov. 25, the news broke in a sequence
of events. The body of an older woman was discovered on the beach by a
fisherman. Later, Arianne and Nivaldo were found alive. Not long afterward a
small boy appeared in the water off Fort Lauderdale, unconscious and badly
sunburned, lying across an inner tube, face up. It was Elian, the last survivor.

When he heard the news, Juan Miguel was determined to speak to the boy on the
phone but did not know where he was. On Nov. 25 a doctor in Miami called him
to ask about Elian's medical history. Juan Miguel learned to his great joy that
Elidan himself had given his father's name in the hospital, and his phone number
and address in Cardenas. '

The next day Juan Miguel talked to Elian. Troubled, but in a steady voice, Elian
told his father he had seen his mother drown. He also said he had lost his
backpack and school uniform, which Juan Miguel interpreted as a symptom of his
disorientation. "No, Baby," he said. "Your uniform is here, and | have your
backpack ready for when you come home." But it is possible that Elian had had
another pack at his mother's house, or that one had been bought for him so he
would not insist on returning to his house. His fondness for school, as well as his
desire to return to class, were clearly demonstrated a few days later, when he told
his teacher on the telephone, "Take good care of my desk."

From the earliest calls, Juan Miguel realized that someone in Miami was
disrupting his conversations with his son. "You should know that from the very
beginning they've done everything they could to sabotage us," he told me.
"Sometimes they shout at the boy while we're talking, or turn the volume all the
way up on television cartoons, or put a candy in his mouth so it's hard to
understand what he's saying." These kinds of stratagems were also suffered in
person by Raquel Rodriguez and Marcela Quintant, Elian's grandmothers, during
their turbulent trip to Miami. Their visit with him, scheduled to last two days, was
reduced to 90 minutes, with all kinds of intentional interruptions, and they said
they spent no more than a quarter of an hour alone with Elidn. They returned to
Cuba shocked at how much he had changed. "This isn't the same boy," they said,
saddened by the timidity of a child they remembered as lively, intelligent, and
with a remarkable talent for drawing. "We have to save him!"

Nobody in Miami seems to care about the harm being done to Elian’s mental
health by the cultural uprooting to which he is being subjected. At his 6th
birthday party, celebrated on Dec. 6 in his Miami captivity, his hosts took a
picture of him wearing a combat helmet, surrounded by weapons and wrapped in
the flag of the United States, just a short while before a boy of his age in
Michigan shot a classmate to death with a handgun.



In other words, the real shipwreck of Elién'did not take place on the high seas, but
when he set foot on American soil.

Gabriel Garcia Marquez, the Nobel laureate in literature, is the author, most
recently, of "News of a Kidnapping." Edith Grossman translated this article from
the Spanish.
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