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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20503-0001 

Thursday, January 27, 2000 

LEGISLATIVE REFERRAL MEMORANDUM 

TO: Lggte|ative L i a i ^ Officer - See Distribution below 

FROM: / y jCchard E. Green (WoAssistant Director for Legislative Reference 
OMB CONTACT: t / Lisa J. Macecevic 

E-Mail: Lisa_J._Macecevic@omb.eop.gov 
PHONE: (202)395-1092 FAX: (202)395-3109 

SUBJECT: STATE Report on Elian Gonzales 

DEADLINE: Noon Friday. January 28.2000 
' ' ' •'• •• '• " '' . . I I ~ t 
In accordance with OMB Circular A-19. OMB requests the views of your agency on the above subject 
before advising on its relationship to the program of the President. Please advise us if this item will 
affect direct spending or receipts for purposes of the "Pay-As-You-Go" provisions of Title Xlil of 
the Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: Please send any comments on the attached letter conceming 
Elian Gonzales by NOON TOMORROW so the letter may be transmitted to 
Congress TOMORROW. 
Thank you. 

DISTRIBUTION LIST 

AGENCIES: 
61-JUSTICE - Robert Raben - (202) 514-2141 

52-HEALTH & HUMAN SERVICES - Sondra S. Wallace - (202) 690-7760 

EOP: 
Irene Bueno 
Wendy L. Patten 
Maria Echaveste 
Steven M. Mertens 
David J. Haun 
Kenneth L. Schwartz 
Michael Deich 
Douglas Pitkin 
Broderick Johnson 
Taneesha J.Johnson 
Mark D. Magana 
Joel K. Wiginton 
Christine J. Lindsey 
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Joseph G. Pipan 
Brooke B. Livingston 
Elizabeth Gore 
Dawn M. Chirwa 
Mary B. DeRosa 
Rodney G. Bent 
Robert D. Kyle 
Alexander S. Keenan 
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LRM ID: LJM72 SUBJECT: STATE Report on Elian Gonzales 

, . . . , i 
RESPONSE TO 

LEGISLATIVE REFERRAL 
MEMORANDUM 

If your response to this request for views is short (e.g.. concur/no comment), we prefer that you respond by 
eHTiail or by faxing us this response sheet. If the response is short and you prefer to call, please call the 
branch-wide line shown below (NOT the analyst's line) to leave a message with a legislative assistant 

You may also respond by: 
(1) calling the analyst/attorney's direct line (you will be connected to voice mail ifthe analyst does 

not answer); or 
(2) sending us a memo or letter 

Please include the LRM number shown atiove, and the subject shown below. 

TO: Lisa J . Macecevic Phone: 395-1092 Fax: 39S<3109 
Office of Management and Budget 
Branch-Wide Line (to reach legislative assistant): 395-3454 

FROM: (Date) 

(Name) 

^ (Agency) 

, (Telephone) 

The following is the response of our agency to your request for views on the above-captioned subject: 

Concur 

No Objection 

No Comment 

. See proposed edits on pages 

Other: 

FAX RETURN of pages, attached to this response sheet 
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STATE LEG A F F . 

DRAFT 
United States Department of State 

T ™ writing to bri^g t= y ' " , " ' ^ ^ ^ ^ p S ^ ^ o f s S e ' s 

residence. 

Earl.ier this ^ P ^ ^ i t i / t S ^ S c t s i o t t m»de by the 
, . p . ^ n t - s t i c e ^ -g^^^^^ 

Department of state w<p ̂  ^ ^©rxcan chxla t*;^ 
s ^ . decision T . =<»>"=^«f have 
cir=um«anc«. The ̂ ^ ^ ^ ^ ^ ^ . t of state would seek to 
principles that tne ujp ,, ^ .̂o inplement the '•"•̂  
lollowed io sue- case?. / 5 ? ; " ! ! i i i t y oS the nmted states 
L u l d seriously P«^"Ji=ts^. S e Dnited States recover their 

=tSSSrd ̂ ^ - ^ r B B ^ ^ -—• 
;rcrorhabi tuarres idence - > ^ « „ f ^.f^fned-' b^TAe parent, and 

'"i-" ô̂  rî ^ 

respect to such person,. iJ.ernati=naliy 
T-ne rights of parents f « JlfS^r'^orK (oA behalf of 

and hive , \ - ^ l % ^ ^ T o P > ^ M f e i r t h e ' ° ' 
r r i t r i i t i L r c h i ^ S e n A c t ^ ^ ^ ^ ^ ^ ^ ^ ^ 
united States ^ ^ ^ ^ ^ " ^ ' f f ' Ĵ ĝ ^̂ 'the issuance of passports to and 
children- As a general matter, 
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their parents- •on of 

The united States i s . ' ^ l ^ ^ l l f l T l z ^ ' J ' ^ l - ^ ^ ^ ^ ^ ^ • 
consular services ^^^^^..^^^^^^ftSetr children- Because other 
of parents seeking the ?;^3';^o^x credibility and 
countries scrutinize our P^^^f ̂ ^t^^^^^o adhere to the prxncxples 
effectiveness depend ^P°^ °^J^Z^il^is to act in accordance with 
we espouse. I f the U ^ ^ ^ ^ ^ ^ ^ S ^ ^ ^ ^ / t i i l i t y to i n s i s t on adherence 
such Lincip3.es. we ^fP^^t"^.°^LSeli principles and practice 
by other countries- ^°"^^^^"^^^te=s of foreign relations, where 
is particularly i^P°^^^^^^^?,rdeDend5 upon reciprocity, 
^nforceioent of ^^^h" so often depends cooperation. Ô êr the 

diploniatic pressure . ^ ^ f ̂ t t e " ^ ^ ^ returned to their P"^^^\^ 

When a young child i s f ^ ^ f ̂ "^^ { l l ^ ' ^ l i T l Y e r ^ ^ T j i ^ ^ accepted international practice i s t c a t ^ ^ P^^ 

child's, parent or P^^^^^^^^^l.^n through the assistance of 
person whenever possible, often ^̂ ^̂ ^̂ ^ ^ country of origin. 
L n s u l a r o f f i c i a l s ^^P^^^^^^t?^ found in a foreign country m the 
Were a U.S. citizen minor cnild ^^^^^ expect the 
circumstances of Elian Gonzalez Bro^c- e 

goverrunent of «^l^^^«^^^yi^ro contact U.S. consular officials 
lurviving parent, i f any, and „ould then expect 
for assistance in doing so ^^^^!^^^=f ̂ ^ ^ i d to the parent, unless 
l^e government P^o^jP^^y j S r o t h e r arrangements be made. We 
the parent expressly ^^Iccd that otner y ^^^^ 
l o l l l ensure that the foreign l ^ f ^ ^ H l Representations in that 
parent's wishes and would J^^^^JPf e^cpect the surviving 
Regard to be questioned, ise uo^i^ foreign court's custody 
parent to have to Pff^J^P^^^^'^j.er right to assuice 
proceedings to Sould object strongly i f a 
Responsibility for the child. We ou ^^^.^^^ ^hild ^o i t s 
foreion govern-ment declined to ^ f ^ ^ " ^ , .^i^es sought custody of 
only surviving parent f ^ ^ ^ ^ J th^^ ^^^^^^ 
the'child or because ^ ^ J ^ ^ h e c ^ J d was found. We also would 
off in the country m " ^ ^ f ̂ ^^^^^Vin government or court that 
take vigorous exception to a fo;®;^^ ̂ . ^ interests of the 
'sought lo substitute i t s view ^ ^ i J ^ J ^ J ^ ^ a previous finding 
child" for those expressed by a parent, 
that the parent was 'onfit. 

countries of the " o ^ ^ t U c i r o f l n t e r n t t r o n a f S ^ l d " 
Hague Convention on the C i v i l " United States by one 
^ d u l t i o n . When children are taXen ^^^^nt of State 
parent to such a ""O"""!';' " ^ f iKi=l«l' °^ that country in 
h ^ ^ " ^ ^ : n h f r i ? d 1 o % h e parent l e f t behind m t.e 

0 
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united States Xf the INS decision i s not upheld, our ability to 
^ke luch requests successfully in the future " i ^ ^ ^ ^ ^ l ^ 
^ n aired F i r s t , such requests appeal to the foreign country 
K e d to't|sp;ct the x?ghts of the ^^^t-behind parent and the 
importance of the parent-child ^^1^^^°"^^^?; „?^i^^^edibiUty 
united states to appeal to these ?°'^"<i!"^^°^^,^^55,'=^^te to 
will be diminished. Second, foreign authorities ̂ ^1^,^*^!^^° 
consider the possibility that their ovn " ^ ^ " y ! ; ^ " / ; ^ ^ ^ ^ ? ^ ^ ^ ^ ^ ^ 
our failure to return Elian to his father ^^^f^^act negatively i f 
such authorities return a child to a left-behxnd parent m the 
United States, 

A f a i l u r e to enforce the IBS decision would ^ l ^ ^ ^ ^ 
inconsistent wirh the principles we advocate ^ ^ ^ ^ ^ f ̂ ^^.^^ 
potentially lasting negative iiaplications 
in the United States and for U.S. citizen = ^ i ^ ^ " " ^^^^^ be 
foreign countries. Wot returning Elian to his father would be 
oerceived as a decision that the fundamental parent-child 
?:ia?^onshIp can be ignored, even where there i^„- - ^ f ^ ^ ^ 
unfitness. A decision based on rhe ^'^^'^^P^^^^^^^.^^'^^'^^fly ^^ot 
yaar-old child would also be a dangerous precedent. ^^^^^^^J^' 
^turning Elian to his father ^^ould be perceivea as endorsing the 
right of the country in which a child i s found to -^f^^®,^^^^ 
re?Sm the child to his habitual residence based on ^ V'^'^VT'^ 
that the habitual residence i s not a desirable Pl^ce to raise a 
child. A decision T,ot to rerurn Eliaa Gonzalez Protons to Cuba 
could encourage the making of such argument:s by abducting parents 
and their acceptance by foreign authorities. 

I hope this information w i l l be of use to you. Pi^^J^° 
not hesitate to contact me i f there i s any further information 
that I can provide to you-

Sincerely, 

Mary A. Ryan 

Assistant Secretary for Consular Affairs 

TOTAL P.06 
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Suhpena to TeaHfjr (HcarJngj 

iBp auttforit. Of t6e ?|o„.e of aafpce.entatfbe. of 
CpirsttSjr of ft,e mnitel. Stated of America 

7 b . E l i a a Goazaleg 

You are hereby commanded to , p p , „ 
• G.nvprTnnf>Ti;Lj££qt3a —'-u.̂ .i.̂  -̂omnuttee on 

- .̂ e U„«ed 3.,e., . „ o „ . I i : i r ° ' 
R o o ™ _ ^ ^ _ " ^ t^™,„ . i„ 

the. ,„d ,ta.e ,„ C O ™ „ M 7 O ^ ^ 

^ n c s ^ C . Ch ie f Counsel 

to serve and make return. 

VVItn... ^ h=.d and o, ,he ri„.« of Repr„e„,..,ve. 

ChiUrmon. 

Attest: 

12) 001 
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IN THE CIRCUIT COURT FOR THE 
11^" JUDICIAL CIRCUIT IN AND 
FOR MIAMI-DADE COUNTY. FLORIDA 

FAMILY DIVISION 

CASE NO: 00-00479 FC 29 

LAZARO GONZALEZ, as Custodian of 
ELIAN GONZALEZ, a Minor. r"""— 

I ' •; < 

Petitioner, ^'v • • ' • ' 
• ' r - ' . \ :> -\ ' i 

vs, \ 

JUAN MIGUEL GONZALEZ- i ® u . : v . • 
QUINTANA, 

Respondent. 

TEMPORARY PROTECTIVE ORDER 

This cause having come before the Court upon Petitioner's Verified Emergency 

Ex-Parte Petition for Interim Order ("Petition for Interim Order"), and the Court having 

reviewed said Petition, and having carefully studied this matter, makes the following 

findings of facts and conclusions of law: 

FACTS 

Petitioner has filed a Verified Petition for Temporary Custody and Other Relief 

("Petition for Temporary Custody") under Fla. Stat. §§ 751.01, ef seq.'^ seeking 

That statute was enacted to "[p]rovide for the welfare of minor children who are 
living wilh extended family. . . . At present, such family members are unable to give 
complete care to the child in their custody because they lack a legal document that 
explains and defines their relationship to the child, and they are unable effectively to 
consent to the care of the children by third parties." Fla. Stat. § 751.01 (2). 



temporary custody of the minor child, Elian Gonzalez ("Elian") and invoking the 

jurisdiction of this Court under Fla. Stat §§61.1308(1 )(c) and (d). Through this 

Petition for Interim Order, Petitioner seeks intenm custody of Elian pending a full 

evidentiary hearing (3n the Petition for Temporary Custody. 

Elian is a six year-old child, born December 6, 1993, who is a citizen ofthe 

Republic of Cuba ("Cuba"). Elian lived in Cuba his entire life before coming to Florida 

in November, 1999. There is no other "state"^, other than Florida, in which Elian or his 

parents have significant connections. 

Elian and his mother, along with twelve others, fled Cuba in November, 1999, on 

a small boat, apparently intending to reach the state of Florida. Elian's mother and the 

twelve others tragically were lost at sea, but Elian miraculously survived the journey. 

He was rescued by two fishermen who found him alone, clinging to a tire inner tube off 

the coast of Florida. Following a brief stay in a local hospital, Elian was placed in the 

physical custody of Petitionar, his great-uncle, by the Immigration and Naturalization 

Service ("INS"). 

Thereafter, an application for admission to the United States, along with two 

petitions for asylum were filed on Elian's behalf with the INS. One petition was signed 

The Republic of Cuba is not a state within the meaning of the Uniform Child 
Custody Jurisdiction Act "UCCJA." which defines state as "any state, territory, or 
possession of the United States; the Commonwealth of Puerto Rico; or the District of 
Columbia." Fla. Stat 61.1306(10). However, Fla. StaL 61.1348, which must-faotfead 
in conjunction with Fla. StaL 61.1308(1 )(d), applies the general policies of the UCCJA 
to the international area and provides that a decree of a foreign nation may be 
recognized by Florida courts If the foreign tribunal accorded minimum due process to 
all affected persons prior to entering the decree. See Kallman v. Kallman, 623 So. 2d 
1213 (Fla. 3"* DCA 1993) 
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by Petitioner, and one was "signed" by Elian. 

Following Ihe filing o f the application and petitions, INS interviewed Respondent 

"and determined that he is Elian's biological father, and that as such, he has the right to 

represent Elian in all legal transactions. INS then withdrew Elian's application for 

admission to the United States at Respondent's request. INS did so based upon its 

determination that the request made by Respondent during interviews with INS 

representatives were in fact his "true wishes." 

Additionally. INS determined that Petitioner did nol have authority to act on behalf 

of Elian in immigration matters or to authorize representation in "direct opposition to the 

express wishes of the child's custodial parenL" Based upon that determination. INS 

rejected the asylum petitions filed on Elian's behalf Petitioner's counsel was advised 

by INS of its decisions in a letter dated January 5, 2000. INS then announced its 

intention to return Elian to Cuba by January 14, 2000. 

Thereafter^ on January 7, 2000. Petitioner filed a Verified Petition for Temporary 

Custody and Other Relief, along with a Verified Emergency Ex-Parte Petition for Interim 

Order, alleging that if Elian is returned to Cuba he faces the threat of mistreatment or 

abuse, including lhe loss of any due process rights he may have under United States 

immigration law, as well as harm to his physical and mental health and emotional well-

being. Respondent was given telephonic notice of the filing of the Verified Emergency 

Ex-Parte Petition for Interim Order. 

CONCLUSIONS OF LAW * ^ 

The threshold question before the Court is whether this Court has junsdiction 
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over th is matter . Pet i t ioner at tempts to invoke the Court 's jurisdict ion pursuant to Fla. 

StaL §§ 61 .1308 (c ) a n d (d). In support of his invocat ion o f jur isd ic t ion. Petit ioner 

a l leges lhat the th rea tened return of El ian to Cuba, and the ensuing harm if he is 

re turned, c rea tes an emergency wh ich requires the Court to exercise its jurisdiction for 

El ian's p ro tec t ion . Addi t ional ly . Peti t ioner a l leges that no other state wou ld have 

jur isd ic t ion unde r prerequis i tes substant ial ly in accordance w i lh Fla. Stat. §§ 

6 1 . 1 3 0 8 ( i ) ( a ) . (b) . or (c) a n d that it is in Elian's best interest lhat this Court assume 

junsd ic t ion . T h e Cour t f inds that the facts al leged by Petit ioner establ ish a pr ima fade 

basis for this Cour t ' s assumpt ion o f ju r isd ic t ion of this maiter under Fla. Slat. §§ 

61.1308( 1 )(c) a n d (d).^ Independent of the jur isdict ion conferred under Fla. Stat. §§ 

61.130a( 1 )(c) a n d (d) , this Court clearty has l imited jur isdict ion to address the Petition 

for Inter im Order . Th is Court is not powerless to act when confronted with a Petition, as 

the one p e n d i n g before this Court, a l leging that the minor chi ld may be subjeci to 

ser ious a n d unnecessa ry emot ional harm in re luming the chi ld to the custodial parent. 

Under compe l l i ng c i rcumstances, recognized by Flor ida law. this Court may grant such 

temporary jud ic ia l re l ief as is necessary to protect the best interest of the child - this 

Court 's p n m a r y concern . Based upon its independent review of Florida law. this Court 

is p e r s u a d e d that is nas the authority to grant emergency, ex-parte relief and that the 

relief r e q u e s t e d by Pet i t ioner should be granted. 

Peti t ion f t ^ ' ? B m l o l ! ; ^ r^* '?"^^^ j^ '"*sd'^t i°n to address thT^er i f i ed . 

process ano a tull ev ident iary hear ing. 
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Under Florida law, where a Florida Court, even one which may olherwise lack 

jurisdiction over a visiting child, is presented wilh allegalicns of imm.neni harm or 

•physical or emotional danger to a child, it is empowered, under the doctrine of parens 

patriae', to issue a temporary protective order which will preserve the status quo 

pending a full hearing on a petition to alter temporary or permanent custody. See 

Rohlfs V. Rchlfe. 666 so 2d 568 (Fla. 3d DCA 1996); !<«jnedi:vU<ennedy, 559 So.2d 

713 (Fla. S " DCA 1990), Nelson v Nelson. 433 So. 2d 1015, 1019 (Fla. 3 - DCA 1983); 

Sommer v, .Snmmpr, 508 So. 2d 773 (Fla. 5 " DCA 1987). 

Here, the Pelition for Interim Order, as well as in the Pelition for Temporary 

Custody, conlains sufficiem verified allegations that, if emergency relief is no, granted 

and Elian is returned to Cuba, he would be subjected .0 imminenl and irreparable harm, 

including loss o , due process rights and harm to his physical and mental health and 

emolional well-being. Those verified allegalicns and .he limited factual record 

presented clearly confer upon this Court, a, a minimum, limited jur .sd icon lo grant 

emergency lempora,^, relief to preserve the status quo pending a full hearing on the 

Petition for Temporary Custody. Id. The Court finds that Petitioner has established a 

prrma facie case lha. Elian may be subiect to imminent harm if emergency relief is not 

granted. Accord ing ly , it is hereby 

O R D E R E D a n d A D J U D G E D as fol lows: 

g u a r d i l n T f T e r s ^ n s ^ r d V r T e l ' a / d ^ ^ ^ ^ ^ ^° °^ ^ ' ^ ' ^ ^ sovere.gn and 
custody dete '^mfnat fcrs w h e n J^^^^^^^ as juveni les or the insane, and ,n child 
the chi ld . ' " ^"" ' ' "S ° " ^ ^^^ ' ^ ° f fhe state to protect the interests of 
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1 The Court finds that Petitioner has established a prima facie case that Elian 

may be subject to imminent harm if temporary relief is not granted. 

2. The status quo shall be preserved until such time as a full hearing on the 

Verified Petition for Temporary Custody and Other Relief is held. 

3. The minor child. Elian Gonzalez, shall not be removed from this jurisdiction 

pending a full heanng on the Verified Petition for Temporary Custody and Other Relief 

4. In furtherance of this Court's exercise of emergency authority and in order to 

effectuate the requirement's of this Court's Order. Petitioner is granted such limited 

legal authonty as is .necessary to preserve the status quo and prevent the child's 

removal from this jurisdiction, including, but not limited tb, the authority to assert and 

protect such rights as the child may have under United Slates immigration law and to 

retain counsel to assert and protect such rights. 

5. Pursuant to Fla. Stat. § 61.403, a guardian ad litem for the minor child shall 

be appointed by separate order, lo act as next friend of the child, evalualor and 

investigator, with such powers, privileges and responsibilities as are necessary to 

advance the best interest of the child. 

DONE and ORDERED in open Court at Miami, Miami-Dade County. Flonda. this 

10*̂  day of January, 2000. 

ROSA/. RODRIGUE 
CIRCUIT JUDGE 



U.S. Department of Justice 
Immigration and NsturaJizatiOTi Service 

Texas Service Center 

4141 N. 5L Augustine 
Megifuii€. Taxas 75185-1488 

January 13, 2000 

Hackley, Bemstein &. Osberg-Braun, P.L. 
Attorneys at Law 
TUttibeiTy Plaza. 
2875 NE igi*' Street, Penthonse IB 
Aventura, F L 33180 

Dear Mr. Bemstein: 

We have received the Form 1-589, AppUcation for Asylum and for Withholdinc of 
Removal that yen have subnutted on behdf of EHan GonzaleTThe appUcation . 

lhe child's great uncle. Lazaro Gonzalez, and you have includ^ f/,"̂ ^^^^^^ 
Protective O^er ftom the family division of a Florida circuit coun pu^ort^^ J ^ ^ ^ 
Lazaro Gonzale. legal authority to act on Elian's behalf in immigr^io? r J S | l a , T 
necessary to prcueive the status quo. maners as IB 

AB you know, the Coramissioner has determined that the bov's fnThpr T , „ « i 
has the sole legal authority to act on behalf of his son in imS^atTon m a S s " ^ ^ J " ^ ^ " ' 
dccisxonwas rwched after carefUl examination ofthe applicable U.S. and Cuban kw 
concemmg parental authonty, the facts surrounding /uan Gonzalez's rel̂ HoncCT >i. u 
child the allegations that the father wa. under c ^ i o r a S S t t S c ^ â ^̂ ^̂ ^ 
mcludmg infoirnation elating to a possible asylum claiin. J ^ r ^ . Z Z ^ ^ Z ^ ^ ^ ^ T ' 
he relevant and .available information, the Commissioner concluded £ = ^ 7 

^ a l authontytc ^peak on behalf of the child in immigration mattersldSltl^r;^^^ 
cxpr«smg hi3 true wishes in wanting his son returned to him. Tlie Comnis lne i further 
concluded Jat. because of hie tender age, Eli«t l,ck. the capacity t T e s T J a c l ^ t f 
asylum on his ô .̂ . Finally, th. Commissioner concluded Sat th*re is n r d f v i ^ i e of 
m erest betwe^ .Juan Gonzalez and his son because the application subnntted S^^th/r 
relevant available information, failed to demonstrate an objective b a s i X a v a S a ^ ^ l 
cUm. INS ,3 aware of no new information that would aff i t those concuL W 

Juan Gonzalez has clearly stated to the INS that he does not want Elian to^JSaF' 
asylum and that be should be retumed to Cuba. INS previously gave efftctTn t h ! ^ • 
xequê t when, lâ ll week, it pemiitted the withdrawal of E Ws ' l fpUcat^r f l r ^ f s ^ i ' 



Mr. Bemstein 
Page 2 o f 2 

The new application, filed yesterday, ic accompanied by a letter from you 
acknowledging lliat the information contained in lids Utcst sutntdssion is the same as what 
you submitted liist month. Thus, the only new factors in this case are Lazaro Gonzalez's 
signature on the new application and the Florida circuit judge's temporary protective order. 
The Commissio iier has concluded th^ nothing in that order alters her detemiination that 
Juan Gonzalez has sole legal authority to speak for Blian on immigration matters, and that 
determination is ultimately one of federal immigration law. Thug, INS has determined that 
neither you nor Lazaro Gonzalez represents Elian before the INS. Accordingly, INS cannot 
accept the enclosed asylum applicalion and 1 am returaing it to you. 

Sincerely, 

Director 
Texas 



MEMORANDUM 

TO: Jim Steinberg 

FROM: Wendy Patten 

Cleared by Mary DeRosa 

DATE: January 13, 20000 

RE: Update on Elian Gonzalez 

Mary and I spoke to James Castello at Justice late this morning. 
Because James was very protective ofthe information, particularly with 
regard to the asylum claim, I am sending this close-hold note to you in hard 
copy, rather than electronically. 

1. status of asylum claim - INS has received the asylum claim, which 
James believes to be identical to the original claim. Despite the uncle's 
contention that the state court ruling enables him to file an asylum claim on 
the child's behalf, Justice expects that INS will reject the application for the 
same reasons that the prior application was rejected. Justice could 
announce its decision as early as tomorrow morning. 

2. Cuban request for consular access- The Cubans have requested 
consular access to the child. James contended that the right to consular 
access is triggered when a foreign national is in custody. It is not clear that 
the Cubans have a right to consular access to a child who has been 
paroled into the U.S. and placed in the custody of relatives. Still, the 
Cubans are pressing for such access, and reiterated their request in a 
meeting yesterday. Justice is considering options that could include 
intermediaries, but they are concerned that any such meeting between 
Elian and Cuban officials would be logistically difficult and would provoke 
renewed protests from the Cuban-American community. 

3. Burton subpoena - OLC's preliminary view is that INS is not entirely 
free to act in this matter. Justice might face some difficult legal issues if 
INS attempted to return the child before February 10. OLC continues to 
analyze this issue. 
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Linda Osberg-Braun, Esq. 
Roger A. Bernstein, Esq. 
Ilackley, Bernstein & Osberg-Braun, P.L. 
Turnberry Plaza 
2875 NE 191" Street 
Penthouse IB 
Aventura, F l o r i d a 331S0 

Spencer Eig, Esq. 
420 L i n c o l n Road 
s u i t e 379 
Miami Beach, F l o r i d a 

Dear Messrs. Eig and Bernstein and Ms. Ocberg-Braun: 

I have reviewed your l e t t e r of January 5 concerning the case 
of E l i a n Gonzalez, aa w e l l aa the issues t h a t Mr.- Bernstein 
r a i s e d when he and others met w i t h me on the evening of January 
7, i n c l u d i n g the f a c t t h a t you have f i l e d a custody a c t i o n on 
behalf of Lazaro Gonzalez i n the Miami-Dade County C i r c u i t Court. 
I understand t h a t court has granted a temporary p r o t e c t i v e order 
t o Lazaro Gonzalez, While I am always open t o con.'sidering new 
in f o r m a t i o n t h a t might a r i s e , I am not c u r r e n t l y aware of any 
basis f o r r e v e r s i n g Commissioner Meissner's d e c i s i o n t h a t Juan 
Gonzalez--Elian's father--has the sole a u t h o r i t y t o speak f o r h i s 
son on immigration matters. 

As you know, the United States i s not a p a r t y t o the a c t i o n 
you have f i l e d i n F l o r i d a court, nor i o i t named i n the temporary 
p r o t e c t i v e order t h a t the F l o r i d a C i r c u i t Judge iEsued January 
10. Indeed, Liie question of who may speak f o r a s i x - y e a r - o l d 
c h i l d i n applying f o r admission or asylum i s a matter of fe d e r a l 
immigration law. Nothing i n the temporary p r o t e c t i v e order 
changes the government's determination t h a t Juan Gonzalez can 
withdraw a p p l i c a t i o n s f o r admission and asylum r e l a t i n g t o E l i a n 
and t h a t he has done so. I n the Department's judgment, the 
F l o r i d a court's order has no force or e f f e c t i n s o f a r as INS's 
a d m i n i s t r a t i o n of the immigration laws i s concerned. 

I n our meeting l a s t Friday evening, Mr. Bernstein said that 
the INS i t s e l f had o r i g i n a l l y announced t h a t s t a t e courts could 
resolve Elian's s t a t u s i n the United States. I t h i n k i t i s 
important to c l a r i f y , t h e r e f o r e , t h i s Department's views about 
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the p o s s i b l e r o l e of s t a t e courts i n a case such as t h i s . I n the 
f i r s t few days a f t e r Elian's a r r i v a l i n the u n i t e d Stai-.e.'̂ , when 
i t was suggested t h a t iNS's placement of E l i a n i n the care ot h i s 
great-uncie amounted t o a grant of custody, INS i n d i c a t e d t h a t i t 
could not grant custody and t h a t such a request would have to be 
put before the s t a t e courts. As the case evolved, i t became 
cl e a r t h a t E l i a n ' s f a t h e r , who was s t i l l i n Cuba, v/as a s s e r t i n g a 
par e n t a l r e l a t i o n s h i p w i t h E l i a n and had adequately expre.-,.sed h i s 
wiflh, under the immigration laws, f o r Elian's p e t i t i o n f o r 
admission t o t h i s country t o be withdrawn. I n these 
circumetances, INS was ob l i g e d t o determine whether the f a t h e r 
was the appropriate person to speak f o r E l i a n on immigration 
issues. That question, as I have said, remains one of f e d e r a l , 
not s t a t e , law. The commissioner's re£5olution of t h a t question--
as w e l l as of other immigration matter.9--may be challenged, i f at 
a l l , o nly i n f e d e r a l court. We are prepared t o l i t i g a t e i n t h a t 
forum. Accordingly, Commissioner Meissner has determined t h a t 
the January 14 date should be e^Ltended t o accommodate any f e d e r a l 
court proceedings. This l i t t l e boy has been through so much, and 
i t i s t h e r e f o r e imperative t h a t a l l of us do what we can t o 
resolve h i s case as soon aa possible. 

With respect t o the issues r a i s e d i n your January S T e t t e r , 
T would make the f o l l o w i n g observations. E l i a n Gonzalez i s a 
s i x - y s a r - o l d o h i l d who has l o s t h i s mother. As a general matter, 
when de a l i n g w i t h a c h i l d t h i s young, the immigration law, l i k e 
other areas of law, looks t o the wishes of the s u r v i v i n g parent. 
One c i r c u i t court case i n d i c a t e d t h a t a twelve-year-old c h i l d may 
apply f o r asylum over the wishes of h i s parents i n some 
circum.stances. See Polovchak v. Meese, 774 F. 2d 731, 736 {7'̂ '' 
C i r . 1985) . That case also makes i t c l e a r , however, t h a t a 
twelve-year-old c h i l d i s "near the lower end of an age range i n 
which a minor may be mature enough to assert c e r t a i n i n d i v i d u a l 
r i g h t s that equal or ov e r r i d e those of h i s parenta." 
Commissioner Meissner hrj.s determined t h a t , under a p p l i c a b l e law, 
K l i a n i s too young t o make l e g a l decisions f o r himself, and tha t 
his f a t h e r has the l e g a l a u t h o r i t y t o speak f o r him i n 
immigration matters. 

Commissioner Meissner reached her de c i s i o n through a c a r e f u l 
and thorough process. A l l of the a v a i l a b l e i n f o r m a t i o n was 
considered, i n c l u d i n g ths reports from two lengthy and p r i v a t e 
i n t e r v i e w s w i t h Elian's f a t h e r , Juan Gonzalez, and the re p o r t 
from the December 20 meeting w i t h Elian's great uncle and cousin 
and each of you. CommiGsioner Meissner also c a r e f u l l y considered 
the a l l e g a t i o n t h a t Juan Gonaalez was under some form of 
coercion, and i s confident, based on her repr-esentative' s d i r e c t 
contact w i t h Juan Gonzalez, the father'.g very close r e l a t i o n s h i p 
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w i t h E l i a n , and the other evidence provided, t h a t the f a t h e r has 
expressed h i s t r u e wishes i n asking t h a t hia son be returned to 
him. 

The INS does not r u l e out the p o s s i b i l i t y of a case i n which 
an asylum a p p l i c a t i o n would be accepted from a young c h i l d 
against the wishes of a parent. I n t h a t regard, the INS 
Guidelines f o r Children's Asylum Claims provide a u s e f u l 
framework. I n p a r t i c u l a r , they provide f o r a review of the 
o b j e c t i v e circumstances r e l a t i n g i:.o possible t o r t u r e or 
persecution i n ths c h i l d ' s home country i n cases where a c h i l d i s 
too young t o express a competent view on these matters. The INS 
reviewed the asylum a p p l i c a t i o n you sought t o f i l e on Elian's 
behalf, considered a l l other relevant a v a i l a b l e i n f o r m a t i o n , and 
found no o b j e c t i v e basis f o r o v e r r i d i n g the f a t h e r ' s wLshes f o r 
his son. I n p a r t i c u l a r , i-he TNS found no c r e d i b l e i n f o r m a t i o n 
i n d i c a t i n g t h a t the c h i l d would be at r.i sk of t o r t u r e or 
persecution i f returned t o h i s f a t h e r , and thus concluded t h a t i t 
had no reason t o question the f a t h e r ' s d e c i s i o n not t o assert an 
asylum claim. 

The s p e c i f i c language you c i t e from the INS Inspector's 
F i e l d Manual i s not app l i c a b l e here. I t i s designed t o p r o t e c t 
an unaccompanied minor who a r r i v e s here i l l e g a l l y , has no parent 
to speak f o r him, and i s also capable of speaking f o r himself. 
I n those circumstances, i f the c h i l d i n d i c a t e s a wish t o r e t u r n 
v o l u n t a r i l y to h i s country of o r i g i n , he would normally be 
allowed t o withdraw the a p p l i c a t i o n f o r admission and be sent 
home, r a t h e r than being placed i n t o removal proceedings. I f the 
c h i l d expreseee a fear of persecution, however, the F i e l d Manual 
provides t h a t the c h i l d should be placed not i n expedited removal 
proceedings, but r a t h e r i n conventional removal proceedi ng.-5 
before an immigration judges. 

Nothing i n the f i e l d guidance suggests t h a t a f a t h e r ' s 
wishes regarding h i s s i x - y e a r - o l d c h i l d should be overridden. On 
the c o n t r a r y , i n a r e l a t e d p r o v i s i o n you do not c i t e , the F i e l d 
Manual makes i t c l e a r t h a t the f i r s t r e s p o n s i b i l i t y of the INS 
when confronted w i t h an unaccompanied minor i s t o attempt t o 
remedy the s i t u a t i o n by f i n d i n g the c h i l d ' s parent or l e g a l 
guardian, even i f t h a t person i s outside the United States. I t 
IS only when t h a t e f f o r t i s unsuccessful t h a t the F i e l d Manual 
p r o v i s i o n s you c i t e even come i n t o play. 

even i f i t were ap p l i c a b l e i n t h i s s i t u a t i o n , the p r o v i s i o n 
you c i t e would not answer the basic question presented by t h i s 
case: Who speaks f o r the ch i l d ? I f E l i a n i s not competent t o 
"i n d i c a t e [] a f e a r of persecution or i n t e n t i o n Uo apply f o r 
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asylum, " then someone would liave to decide i n h i s behalf whether 
to do so. That someone, under u n i v e r s a l l y accepted l e g a l norms, 
i s h i s f a t h e r . And h i s f a t h e r has stated, i n no u n c e r t a i n terms, 
t h a t he does not wish f o r E l i a n t o make an asylum claim. As 
noted above, the INS considered relevant i n f o r m a t i o n , i n c l u d i n g 
the statements of Elian's Miami r e l a t i v e s and i n f o r m a t i o n i n Lhe 
asylum a p p l i c a t i o n , and determined th a t there i s no o b j e c t i v e 
basis f o r a v a l i d asylum claim. Consequently, i t found no 
c o n f l i c t between E l i a n and h i s f a t h e r . Under these 
circumstances, the appropriate course of a c t i o n was t o honor the 
desires of the f a t h e r regarding Elian's a p p l i c a t i o n s f o r 
admission and asylum. I t i s not appropriate to commence removal 
proceedings against t h i s s i x - y e a r - o l d boy. The F i e l d Manual does 
not suggest otherwise. 

Ones again, i t i s my strong hope t h a t we can work together 
to resolve t h i s c h i l d ' s status as soon as p o s s i b l e . 
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The Honoi-able I^net Reno January 5.2000 
Attorney General of the United states 
la"' and Conslitution Avenue, N.W. 
Washington, D.C. 20530 

Deal Anomey Oemecal Reno: 

We wiibB to you on Elian Gonzalez' behalf, to ask you lo luview and reverse the decision 
announced today by INS Commissianer Dnris Mftissner. Thai decision strips £lian of legal 
reprcsc^ntation, attd denies Him a hearing on bis requeGt for political asylum. Ic is untiEitr and 
uaoonfititutiona], and was XWlched withoxU accoading Elian any due process of law. This leaves 
hiox alone and unptoiccLed by the laws of our nation. 

Ejini Gonzalez h»5 a cQDstitailonally protected right to apply for political asylum regard1es.s of 
his age or his father's statemencs. The deciBian appears hi be an aibitrary onfti based largely OD 
secret Inteivtews conducted with Juan Miguel Qoozalez in Cubâ  It seems to be predicated oa the 
untested view that Gonzalez is &ee from duress in fidel Castro' i Cah^ and addresses only 
Elian's father's best inctiests, not Elian's. It also contradicts the Commissionet's own policy, 
directives and regular practices.' 

A decision of this ia^ortance should be readied by the highesi otficials Of tbis country, not by a 
lower official, even one as distinguished as Commissionsr Meissner, and in accordance with due 
process of luvv. We ask ihat yoq review the process and merits of this decisioa, and that you 
consult with the President of tbe UniC&i States. 

We look forward to working with you to assure BJian due process of law. 

SvDri*jely> 

LINDA OSBERO-BRAUN ROGER A. BBRNSTEUM SPENCER BID J 
Hackley, Bemstein i Osbarg-Braun, P.L. AttDmBy-at-Law 

cc: The Counsel to the President of the United States 

' HQINS SQ/5.12 96 Ac«,054 of August 21,1997 siaies; "When dcgidiiig wheUicr to permlT the iiiinar to 
wichdivw his or bar applicadon for admission, gf£icers must also malce evety cfFbrt to detotniine whether 
the minor bos a fear of persecutioD or returo to ids or ber conncy. I f (fa« minor ixidicati;^ « fear of 
persecution or Intention to apply for asylum, or If there is any doubi. especially in the case of counliiui with 
known human rights abuses or where turmoil ajtists, tho ininor should be placed in removal procesdings 
under sactlon TAO of ih* Act.,,. 
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F rankly, I liked both pictures. 

Yup, 1 gotta confess, that now-famous picture of a U.S. marshal in Miami 
pointing an automatic weapon toward Donato Dalrymple and ordering him in the 
name of the U.S. government to turn over Elidn Gonzalez warmed my heart. They 
should put that picture up in every visa line in every U.S. consulate around the 
world, with a caption that reads: "America is a country where the rule of law 
rules. This picture illustrates what happens to those who defy the rule of law and 
how far our government and people will go to preserve it. Come all ye who 
understand that." 

And 1 was also warmed by the picture of Elidn back in his father's arms. Some 
things you can fake — like a 6-year-old wagging his finger on a homemade video 
and telling his father to go back to Cuba without him ~ and some things you can't 
fake. That picture of Elidn and his father illustrated the very parent-child bond 
that our law was written to preserve. 

Hats off to Janet Reno for understanding that the Elian Gonzalez case was about 
both of these pictures: the well-being of a child and the well-being of our 
Constitution, on which all good things in our society rest. But hats off twice to 
Ms. Reno for understanding that these two noble virtues are not equal. The fear of 
causing some trauma to Elidn by rescuing him could never outweigh the need to 
uphold the rule of law. 

One only hopes that this affair will remind the extremists among the Miami 
Cubans that they are not living in their own private country, that they cannot do 
whatever they please and that they may hate Fidel Castro more than they love the 
U.S. Constitution - but that doesn't apply to the rest of us. 

One also hopes that now that Ms. Reno has ended the kidnapping of Elidn by the 
Miami Cubans, the other hard-nosed lady in the cabinet, Madeleine Albright, will 
end the Miami Cubans' kidnapping of U.S. Cuba policy as well. Ms. Albright 
could start by relaxing the embargo on Cuba. 

1 share the Miami Cubans' visceral hatred of Fidel Castro's regime. It is an awful 
govemment that has taught its people to write — and then forced its most educated 
to become taxi drivers and, in thousands of cases, prostitutes in order to feed their 
families. 

But the way to hasten the end of this regime is not with embargoes and 
kidnappings. We have sanctioned Castro for 40 years, and so far he has outlived 
nine U.S. presidencies. Normally, such a policy would be adjusted. But this 
policy is not driven by strategic thinking. It's driven by blind hatred of Castro by 
the Miami Cubans, who, because of their perceived voting clout in the key state 
ofFlorida, have been able to impose this policy on the whole U.S. — even though 
it has had the opposite effect we, and they, want. It punishes Cuba's people and 



reinforces Castro's hold on power. 

What ails Cuba's economy is Fidel Castro's failed Marxism. But the U.S. embargo 
obscures that, giving him a foreign bogeyman to blame for Cuba's travails and 
enabling him to argue that Cuba is under siege from America, therefore Cubans 
have to remain mobilized and he, Castro, has to keep a tight rein. 

Forget Fidel Castro. He's a spent dictator who peddles Marxism while keeping his 
economy afloat with Thomas Cook tours and prostitution. As Ms. Albright 
knows, a wise U.S. policy today would be focused on shaping post-Castro Cuba, 
so that we don't have another Haiti — where, after the regime collapses, everyone 
builds a raft to get to Miami - and so the Cuban people don't have another 40 
years of repression. Our best tool for shaping post-Castro Cuba is letting more 
Cubans study in the U.S., training their technocrats in managing a modem state 
and, yes, opening the way for greater U.S. investment in Cuba, and for money 
flows, trade and family visits. At best, this will create much greater internal 
pressures on Castro to open his regime, and at worst it will help ensure that 
whoever succeeds him will have to change. 

It was precisely the ease with which the hard-line Cuban-Americans kidnapped 
U.S. policy on Cuba for all these years ~ with the help of pandering politicians -
that made them believe they could get away with kidnapping Elian. America is a 
lot better off today because Janet Reno taught them otherwise, and a million 
Cuban children would be better off tomorrow if Madeleine Albright could 
administer a similar lesson in foreign policy. Go ladies! 
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^mteJt ^tal^s ^tgtrtct ffLouri 
SOUTHERN OISTlUC'l Ol'" PLORIDA 

In he Matter of the Search of 
(Name, .lOflmss or bfjul Uasenpliar n( pefiqn of (5('l!)pert.y lo be SeSfchMl) 

RESIDENCE OF UAZARO GONZALEZ. LOCATED AT 
2319,N.W. 2ND STREET. MIAMI. MIAIvll-DADE 
COUNTY, FLORIDA 

SEARCH WARRANT 

CASE NUMBER; 

TO: S/.A M.-"y P.. Rodriguez. U.S. Immig, & Nab. Service and any Authorized Officer of the United States 

Aff id3vjt(s) hai/ing been made before me by S/A Mary A, Rodriguaz who has reason to 
ARianI 

believe thai Q on the parson of Or g [ on the premises known as (nnmc. dc5Cfipiicn.-,n(iywiocii[ion) 

THE RESIDENC- OF LMARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIAMI, M I A M I - D A O E COUNTY 
FLORIDA 

in lhe SOUTHERN District of FLORIDA Ihcre is now 

concealed • certain person or property, namely (dcasibe ihep«ivn orproperiy) 

THE PERSON OF ELIAN GONZALEZ. DATE OF BIRTH DECEMBER B, 1993, A NATIVE AND CITIZEN OF CUBA, 

I am satisfied that the affidavit{s) and any record testimony establish pnabable cause to believe that the person or property 
so descnbed ia aciw concealed on tHe person or pramiSBS above-described and establish grounds for the issuance of this 
wan"anL 

YOU ARE HEREBY COMMANDED to search on or before ..... S-1-0 

Dale 

{not lo excaad 10 days) the person or place n a m e d ^ f e f i i ^ r the person or property specified, serving this warrant and 
making the search (u\\i\C Oujl i im-^ C.OO A.h\i im riOiCiffirnirv) (at any time In the day or night as 1 find reasonable cguaa 
has been estab ished) and i f t he person or property be found there to seize same, leaving a copy of this warrant and 
receipt for tha person or property taKen, and prepare a vvrjUen invanlPntof the parson or property seized and promptly 

' i o _ _ U - X _ J ^ : ^ * ^ f i i f i 3 A J t S ^ \ I I U , " ! a i - t V A L - ^ - ^ f e , ^ as required by law. return this warrant 1 
U,S, Jlidg« ur MuglBtrftle JudgA 

Dale and Time Issued 

Name and Tftfe of Judiciarofrl 

TM.T larfi -Jt pf,<uc<^ o» Etil4i rnnivBt Forr.is. Inc. 
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RETURN 

rORY MADElKl THbi " ^ H ^ s e N C e OF 

• A T E m 3 TIME WAFlRANTexeCUTeD CT>Y OFWARFWIT ANCi 'ifiiCErpT (SSffTrKAsTlifr wifTT 

I W E N T O R Y OF PEIRSON O P PROPERTY TAKIEN PURSUANT TO THE WARRANT 

CERTIFICATION 

I I swea' that this inventojy is a true and detailed account of the person or property taken by me on 
warrariL 

the 

Subscribed, sworn to, and returned before me this date. 

U.S. Mhn<i<lrile'Judgi> 
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,A,a IDC- {Rev. 7/87) Affidavit for 5eanrfi Warrant 

^tiitBh ^tatzs ^i^txlzt OJuitrt 
f^.!!!?!* DISTRICT OF F»-0"'DA 

In Iho Matter of the Soarcn o f 

THE RESICENCE OF L«\2AflO GONZALEZ, LOCATED AT 
2319 N.W. ;2ND STREET, MIAMI, M I A M N D A D E COUNTf 
FLORIDA 

Mar> A, Rodriguez 

APmCATION AND AFFIDAVIT 
FOR SEARCH WARRANT 

CASE NUMBER: 

beifis duly sworn depose and 
* a Y . 

' ^^"J _.„.. f l " ! " ^ ^ P f f f IJ-S. "nmigrgllon and Naturaiizalion Service 
biSSaraE" • ^ 

that • on the pef^on of or on the property or premises known 

and have reason to bellawe 

as (namo. deaoripfcn A-ifl/or toiiortj 

in the SOUTHERN District of FLORIDA 
there I? ngvy concealed a'certaiFT^s-SFTor property, namely w.^^^s.^. 

THE PERSON OF ELtAN CONZ^BZ. O . T , OP S L ^ E T ^ ' ^ B ' ^ T I . ^ ^ ^ ^ ^ ^ ^ ^ ^ " 
AND CITIZEN OP CUBA. 

conceminji a violation of Title United State? code 
_ , Sectionfs) ' 
The facts to support a finding of Probable-CiiSe are as follows' 

SEE ATTACKED AFFIDAVIT 

ARREST. 

Continued on ttie attached sheet and made 
e pan neraof. 

Swon. lo b..fore me. and subscribed in my presence 

^ S A . : ^ ^ ' ^ A Q _ „ 
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UN.TTED STATES D I S T R I C T COURT 
SOUTHERN D I S T R I C T OF FLORIDA 

CASE NO. 0 0 -

IN TKE MATTER OF THE SEARCH > 
OF RESIDENCE OF Z^ZARO GONZALEZ ) 
LOCATED AT 2319 N,M, 2ND STREET' 
MIAMI, MXAMl-DADE COUNTY, TLORIDA ) 

) 

• ) 
APPLICATION OF UNITED STATES 

It^MIGRATION AND NATURALIZATION SERVICE 
FOR SEARCH WARRANT PURSUANT TO FEDEwT^^^ OF 

The Un.it.d States riranigr^tion and N a t u r a l i z a t i o r . S e r v l . . 

(INS), by and through i t s undersigned counsel, f i l e s i t s 

A p p l i c a t i o n f o r Se.rch War.r.nt Pursuant to Federal Rule of 

c r i m i n a l Prccadurs Rule 41(b, and MeMorandu. of Law i n Support 

Thereof, and s t a t e s : 

•rha INS seek. ^ search warrant i n order t o 3el2e t h . p„son 

o£ El i a n Gonzalez, date of M « h of De=e,rf=ar 6, who 1 . . 

n=rlv« and c i t i . s n Cuba. On Nova,rt=er 25, g u a n was 

paroled I n t o the temporary cusrody of La.aro Gon.ale.,, parauant 

t= section 212 (d, ,5, =, .ha immigration and N a t i o n a l i t y Act, 0 

U.S.C. S l l B 2 ( d ) ( 5 ) . 

on A p r i l 12. 2000. Michael Fearson, Executive Associate 

cc™,..sicner, W , r a t i o „ a„. N a t u r a l i s a t i o n Servico, and . o . e r t 

Wallis, Miomi I N S Di«5l-r1(-i- nl-,,.*. wj.i>L.j:-lct Director,. rpvolcaH , , itî Q̂KTsa t i i t ^ n s parole- The 

Eleventh C i r c u i t .a. aescribed parole as -an act o f e x t r a o r d i n a r y 
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sovereign generosity, since i t grants temporary admission i n t o 

our society Lo an a l i o n who has no l e g a l r i g h t to enter and who 

would probably h« turned away the border i f he sought t o enter 

by land, r a t h e r than coming by sea or a i r . " Jean v. Nel..on. 727 

F-2d 957, 972 ( U t h C i r . 1934, (en banc), ^ ^ ^ ground.. 

472 U.S. 846 (1985). By revoking parole. Commissioner P.arson 

and D i s t r i c t D i r e c t o r I ^ a l l i s ended Elian'3 temporary admission 

i n t o the United States. 

The rev o c a t i o n of parole also terminated any l e g a l basis f o r 

Lazaro Gonzalez t o r e t a i n custody of E l i a n . On A p r i l 12, 2000, 

Lazaro Gonzalez v̂ as d i r e c t e d by the INS t o t u r n over cuatody of 

Elxan on A p r i l I 3 , 2OO0, at 2:00 p.m., at Opa Locka A i r p o r t , 

Miami, F l o r i d a . He f a i l p d -̂r̂  T 
ne r a i r e d t o do so. Lazaro Gonp.alez's present 

custody of E l i a n has no l e g a l basis because i t i s i n 

contravention of the INS's order and without the con.sent of 

Elian's n a t u r a l f a t h e r . Juan Miguel Gonzalez. 

Federal Rule o f Criminal Procedure 41 (b) provid^^s t h a t a 

warrant ^̂ may be issued under t h i s r u l e to search f o r and seize 

any . . . (4) per.son f o r whose a r r e s t there i s probable cause, or 

"ho i . . u n l a w f u l l y r e s t r a i n e d . " Lazaro Gonzalez's r e t e n t i o n of 

the custody of E l i a n i s unlawful because i t i s co n t r a r y t o the 

INS order of A p r i l 12, 2000, and without' the consent: of Juan 

Miguel Gonz^le.. Th. i n s t a n t s i t u a t i o n i s analogous t o t h . 

r e t e n t i o n of custody a p..ent when a courL has ordered custody 
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t r a n s f e r r e d t o another i n d i v i d u a l . Sea United St;.t... ^ m-

Ahmad, 996 F.Supp. 1055 (D. Colo. 1998) (Probable cause e x i s t e d to 

e s t a b l i s h a viola.f:ion of 19 U.S.C. § 1204 wherc= the f a t h e r 

refused t o comply w i t h a court ordsr changing custody t o the 

maternal grandmother), 

Inasmuch as E l i a n hae been r e s i d i n g a^ the residence o f a 

t h i r d - p a r t y , Lazaro Gonzalez, the INS, i n an abundance of 

caution, requests a search warrant i n order t o enter t h a t 

residence i n order the person of E l i a n Gonzalez and 

reu n i t e him w i t h h i s fa t h e r , Juan i^^iguel Gonzalez. Federal Rule 

of Criminal Procedure 41 was amended i n 1979 to allow a warrant 

to be issued t o search f o r and seize a parson who i s u n l a w f u l l y 

restrain«.d. t ^ r i g h t . Federal Practice and Procedure: Criminal 2d 

§ 664.1. The Advisory Committee Note to the 1979 amc^ndment 

states i n p a r t : 

This amendment t o Rule 41 i s intended t o make 
I t p o s s i b l e f o r a search warrant t o issue t o 
search f o r a person under two circumstances-
U) when there i s probable cause t o a r r e s t 
t h a t person; or ( i i ) when t h a t person i s 
being u n l a w f u l l y r e s t r a i n e d . ThSsre may be 
instance.s i n which a search warrant would be 
re q u i r e d to conduct a search i n e i t h e r of 
these circumstances. Even when a search 
warrant would not be requLred t o enter a 
place t o search f o r a person, a procedure f o r 
•obtaining a warrant should be a v a i l a b l e so 
m a t law enforcement o f f i c e r s w i l l be 
encouraged t o r e s o r t t o the p r e f e r r e d 
a l t a r n a t i ^ r e of acquiring an objectiv.-
predetermination of probable cause," i<ahz v 
.United Stal-^^, 3B9 U.S. 347, SB S Ct 5^^1*9 
L.Ed,2d 57G (1967), i n t h i s ' i n s t a n c e ; t h i t 
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d 

the person sought i s at the place t o be 
searched. 

Th« Advisory Comrrdttee recognized Lhat " [ i j t may be thaL ve.ry 

oftBu exigent circumstances, e s p e c i a l l y the need t o act very 

promptly t o protecb the U f e or well-being of the kidnap v i c t i m , 

would j u s t i f y an immediate warrantless search f o r ' t h e person 

r e s t r a i n e d . But t h i s i s not i n e v i t a b l y the case. Moreover, as 

noted above, th e r e should be a v a i l a b l e a process whereby law 

enforcement agents may acquire In advance a j u d i c i a l 

etermination t h a t they have a cause t o .intrude upon the privacy 

of those at the place where the v i c t i m i s thought t o be located." 

I d . at 613-14 n.3. While the INS does not ne c e s s a r i l y need a 

search warrant i n order t o sei-.^ E l i a n Gonzalez, an u n l a w f u l l y 

r e s t r a i n e d i n d i v i d u a l , i t believes there i s probable cause t o 

support the issuance of a search warrant and seeks such a 

warrant. 

On A p r i l 21, 2000, James T. Spearman, J r . , INS Deputy 

Assistant D i s t r i c t D i r e c t o r f o r I n v e s t i g a t i o n s , issued an 

Ad m i n i s t r a t i v e A r r e s t Warrant f o r E l i ^ n , I n Steaoald ^ n.^^ow 

States, 451 U.S. 204 (19S1), the Supreme Court held t h a t an 

arrc^.t warrant does not authorize, the p o l i c e to enter the homa of 

a t h i r d person i n order t o e f f e c t the a r r e s t . Instead, the 

p o l i c e must o b t a i n , through the. "detached s c r u t i n y of a j u d i c i a l 

ori;ic<.r," a . a r r a n t before i t can in t r u d e i n t o tho p r i v a c y of a 

perscn's- home. i c l . at 213-14. While a . i u d i c l a l l y issued a r r e s t 

4 
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warrant i s s u f f i c i e n t t o j u s t i f y an ent r y i n t o the person's home 

to e f f e c t h i s a r r e s t , PavT^on v,. New York. 445 U.S. 573, 602-03 

(198.0), the A d m i n i s t r a t i v e Arrest warrant i s is.5ued f o r Elia n 

Gonzalez, who i s r e s i d i n g i n the home of a t h i r d - p a r t y . 

Accordingly, a search warrant i s req u i r e d before the INS may 

enter t h a t residence i n order t o execute the A d m i n i s t r a t i v e 

Arrest Warrant by s e i z i n g the person o f E l i a n Gonzalez.^ 

The INS has probable cause t o bel i e v e t h a t E l i a n Gonzalez i s 

.residing at the residence of Lazaro Gonzales, h i e great-uncle, 

which i s l o c a t e d at 2319 N.W. 2nd St r e e t , Miami, Miami-Dade 

County, F l o r i d a . Accordingly, i t requests a search warrant be 

issuec t o search those premises. 

Respe c t f u l l y submitted, 

THOMAS E. SCOTT 
UNITED STATES ATTORNEY 

By: 

A s s i s t a n t U.S. Attorney 
Fla. Bar No. 0936693 
99 N.E, 4th Street 
Miami, F l o r i d a 33132 
(305) 961-9320 
Fax: (305) 530-7139 

iv,.^,. 1 l®^^'^^ warrant i a also required under the Fourth 
Amendment because the A d m i n i s t r a t i v e Arrest Warrant was not 
.iS3u.ec. by a j u d i c i a l o f f i c e r . 
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UNITED STATkS DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. CO­

IN THE MATTER OF THE SEARCH 
OF RE.-5IDENCE OF LA2ARO GONZALEZ 
LOCATED AT 2319 N.W. 2ND STREET' 
MIAMI., lyilAMI-DADE COUNTY, FLORIDA 

^ERVICF J S n ^ ^ n f f IM^I'SBATXON AND NATURALIZATION 
AFFIDAvTr TN ̂ nol̂ ^̂ ^̂ ^ ^^^^^ WARRANT, 

IN SS^PJRJ J - I^oT?^"^"^^ °^ APPLICATION, MEMORANDUM 
IN SUIPORT Ot APPLICATION, AND SEARCH WARRANT PPMnTwr 
£XECUTION_OF SEARCH WA.t.... ..n ̂ 'y^r T T M V .R̂̂^̂̂^̂̂^ 

The United States Immigration and N a t u r a l i z a t i o n Service 

(IN.^), by and through i t s undersigned counsel. fil e , s i t s Motion 

to Se.l A p p l i c a t i o n f o r Search Warrant, A f f i d a v i t i n Support of 

App l i c a t i o n , Memorandum i n Support of A p p l i c a t i o n , and Search 

warrant. Pending Execut.ion of Search Warrant and ei.liag of the 

Return,, and s t a t t i s : 
I 

The INS requests an Order sealing the A p p l i c a t i o n f o r Search 

warrant. A f f i d a v i t i n Support of the A p p l i c a t i o n , the Memorandum 

i n support of the A p p l i c a t i o n , and the Search Warrant, pending 

the execution o£ the search warrant and f i l i n g of the r e t u r n . 

The request i s bae.d on the need t o preserve the s e c u r i t y of the 

operation. Knowledge t h a t a search warrant had been issued would 

compromise the execution of t h , warrant smc. r , , i stance, i n tne 

lor,„ . , f even l a r g e r crowd, gathering „ut.side the ho„. of La.aro 

Gon„le.. wouici i i , , i ^ increase. Thia could ieopardi.„ the 
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safety of E i i a n Gonzalez, the o f f i c e r s executing the warrant, and 

the general p u b l i c . 

-•Accordingly, the INS rcqutSiats t h a t the A p p l i c a t i o n f o r 

Search Warrant, A f f i d a v i t i n Support the.reof. Memorandum i n 

Support of A p p l i c a t i o n , and Search Warrant, bu sealed u n t i l the 

search warrant i s executed and the r e t u r n i s f i l e d . 

R e spectfully submitted, 

THOMAS E. SCOTT 
UNITED STATES ATTORNEi: 

By; 
ER AJ T.RF: DEXTER AJ LEE 

Assistant U.S. Attorney 
Fla. Bar No, 0935693 
99 N.E. 4th Street 
Miami, Florida 3313?. 
(305) 961~93?.0 
Fax: (305) 530-7139 

DATED: A p r i l 21, 2000 

ORDER GRANTING M^Tf^^ TO SKAT. 

For the reasons set f o r t h above, the Immigration and 

N a t u r a l i z a t i o n Service's Motion t o Seal i s hereby GRANTED. 

DONE AND ORDERED at Miami, F l o r i d a , t h i s day of 

A p r i l , 2000. 

UNIT 
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Before me, the undersigned a u t h o r i t y , on t h i s day personally 

appeared Mary A. Rodriguez,, who a f t e r being duly sworn, deposes 

and says; 

1- I am Mary A. Rodriguez, Senior Special Agent, United 

States Immigration and N a t u r a l i z a t i o n Service (INS). 

As a senior s p e c i a l agent, my duties include the apprehension of 

aliens who are i n the United States i l l e g a l l y , - enforcement of the 

immigration laws; and conducting i n v e s t i g a t i o n s i n t o Suspected 

v i o l a t i o n s of the c r i m i n a l s t a t u t e s w i t h i n the Immigration and 

N a t i c n a l i t y Act (INA). I am authorized by T i t l e 8, United States 

code, se c t i o n 1357 t o i n t e r r o g a t e any a l i e n or person believed to 

be a. a l i e n as t o his/her r i g h t t o be or t o remain i n the United 

States or t o a r r e s t any a l i e n i n the United States i f there i s 

any zeason t o b e l i e v e t h a t the a l i e n so arrested i s i n the United 

St.t.s .n v i o l a t i o n of any law or r e g u l a t i o n made i n pursuanc 
:e of 
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law rG^gulating the admission, exclu.-Bion, or expulsion of a l i e n s , 

or to a r r e s t any alir.n i n the United States i f X have reason t o 

hclicDVe t h a t the a l i e n so arrested i s i n the United States i n 

v i o l a t i o n of any law or r e g u l a t i o n and i s l i k e l y t o abscond 

before a warrant can be obtained f o r his/her a r r e s t . 

2:. On Novemh.er 25, 1999, two fishertnen encountered a young 

boy on an in n e r tube f l o a t i n g several miles o f f the co^st of Fort 

Lauderdale, F l o r i d a . They rescued the boy, Elian Gonzalez, who 

was then f i v e years o l d . The fishermen contacted the United 

States; Coast Guard, who rendezvoused w i t h t h e i r vessel and E l i a n 

was t^Lken aboard the Coast Guard c u t t e r . The Coast Guard took 

F.lian t o shore, where he was then taken t o Hollywood Memorial 

Hospital t o be t r e a t e d f o r dehydration and exposure. 

3- INS immigration inspector Edward Agundoz and United 

States Border P a t r o l Agent Verne Eastwood responded t o the 

h o s p i t a l . E l i a ^ Gonzalez i s a native and c i t i z e n of Cuba, who i s 

subject t o the Immigration and N a t i o n a l i t y Act. He had departed 

Cuba on a.boat w i t h h i s mother, E l i s a b e t h Brotons, and step­

father, Lazaro Munero, on November 22, 1999, along w i t h ten o t h ^ r 

persons. During the voyage, thoy encountered heavy seas. The 

vesse:. capsized. Elian's mother and step-father perished, along 

wit h eight others. E l i a n and two other people survived. 

'I. Mr. Agundez m«L w i t h Lazaro Gonzale,., who was at the 

h o s p i t a l and advised t h a t hr. was Elinn'.s qreat-ancle. Laz.ro 
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Gonzalez i d e n t i f i e d a c h i l d i n a photograph presented t o him as 

la i a n , and Lazaro prosontcd h i s own photograph showing E l i a n w i t h 

h.i5--n;,tural parenta. Due t o Elian's continuing medical 

treatment. Inspector Agundez deferred Elian's immigration 

inspection f o r a p e r i o d of 30 days, pursuant t o 8 C.F.R. § 

235.2.;e). He was te m p o r a r i l y paroled i n t o the custody of Lazaro 

C-c.̂.2aJ..:z pursuant t o section 212(d)(5) of the INA, 8 U.S.C. § 

1182(d)(5), and ordered t o report f o r deferred i n s p e c t i o n on 

December 23, 1999, at 9:00 a.m. E x h i b i t A. 

Elian's n a t u r a l f a t h e r , Juan Miguel Gonzalez, contacted 

the Cuban Foreign M i n i s t r y and requested the r e t u r n of his son 

Elian. O f f i c i a l s of the INS and the State, Department interviewed 

Jiian Miguel Gonzalez on December 13 and 31, 1999, m Cuba, t o 

evalu^ite h i s c l a i m t h a t he was Elian's f a t h e r and wanted hi s son 

returned. On January 5, 2000. INS Commissioner Doris Meissner 

determined t h a t Juan Miguel Gonzalez was Elian's b i o l o g i c a l 

f a t h e r and has l e g a l custody of E l i a n under Cuban law. E x h i b i t 

B. Accordingly, Juan Miguel Gonzalez had the r i g h t and 

o b l i g a t i o n t o represent E l i a n i n a l l l e g a l t r a n s a c t i o n s and acts 

i n which Eli a n has an i n t e r e s t , Juan Miguel Gonzalez advisc^d 

the INS t h a t he d i d not want E l i a n t o seek p o l i t i c a l asylum i n 

the United States, and requested Elian'a immediate r e t u r n t o 

Cuba . 

(->.- Attorn^iys ropresentinq Lazaro Gonza T e-<i . asked tht:-. 
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1*1 u i a 

Attorney General t o review Commissioner-s Meissner's January 5, 

?000 d e c i s i o n . On January 12, 2000, the Attorney General upheld 

the.-Commi.ssioncr's deci s i o n t h a t Juan Miguel Gonzalez, .s Elian's 

father, has sole a u t h o r i t y t o speak f o r his son i n immigration 

matters. E x h i b i t C. 

7. On Janua:ry 19, 2000, Lazaro Gonzalez f i l e d a complaint 

xr rhe M.,ited States D i s t r i c t Court, Southern D i s t r i c r ot 

Fl o r i d a , challeng.ing the INS's decision not to consider an 

a p p l i c a t i o n f o r p o l i t i c a l asylum submitted on behalf o f E l i a n . 

Ggn?alez v. Reno, et al .„, Caae No. 00^02DS-CIV.MOORE . On March 

21. 2000, the Honorable K. Michael Moore, United States D i s t r i c t 

Judge, issued an Order g r a n t i n g the United States' motion t o 

dismiss or. i n the a l t e r n a t i v e , f o r summary judgment. Lazaro 

Gonza,lez f i l e d a n o t i c e of appeal on tha same day. 

3- On A p r i l 6. 2000, Juan Miguel Gonzalez a r r i v e d i n the 

[JnitBd States. He i s curr«»ntly r e s i d i n g i n Bethesda, Maryland, 

and earnestly wants t o be reunited w i t h his son E l i a n . 

3- Cn A p r i l 12, 2000, the iNS, act i n g through Executive 

Associate Commissioner Michael Pearson, issued an Order t o Laza.ro 

Gonzalez t o b r i n g E l i a n t o the Opa Locka A i r p o r t i n Miami-Dade 

county. F l o r i d a , on A p r i l 13, 2000, at 2:00 p.m., f o r the purpose 

of Lr.-.n.ferring custody o l E l i a n to the iNS. E x h i b i t D. At the 

•appo.).riLed time .and nlace on Art̂ -s i i-a T ^ 
piace on A p r i l 13, Lazaro Gonzale?. f a i l e d t o 

appear to tran.sfer custody of Elian. 
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0)016 ÊJ u J. u 

10. on .anuary 2.00. .azaro acn.ale. f i l e d a p e t i t i o n . 

Ci r c u i t court of the Eleventh j u d i c i a l C i r c u i t . ,n and for 

"iam:.-Dade County, Florida, family Division , w 

y wivision, seeking temporary 

.=-t„.y Of .Uan Co„.ale.. S ^ n ^ ^ X . . , ^ ^ ^ , ^ , ,,3, 

00..-.rc-2a. on .anuary 10, 2000, the Court granted, on an 

=-r,ency parte .asis. a Temporary Protective Order granting 

La.aro temporary custody ,,en.ing , e i - v i . . p „ , „ , 

«.g.e. con.ale. and a f u l l hearing, on A p r i l 13. 2000 a 

= u.cessor Judge issued a „nal Order dismissing the p e t i r i o n for 

Of 3U.,ect matter Jurisdiction due to federal preemprion. 

and lack of standing. 

on A p r i l 14, 2000, Michael Pearson. INS Executive 

Asscc.ate Commissioner f o r Pi.ld operations, sent a l e t t e r to 

^a.aro Oon.ale. t o „a.e clear that Elian-s parole i n t o his car^ 

was re.o.ed at 2:00 p.m.. Xhursday, A p r i l 13, 2000. when La,aro 

^.xU-d to comply with the INS-s ins t r u c t i o n that he present • Elian 

at the opa .oca A i r p o r t , exhibit E. On A p r i l 21. 20OO, aames 

- spearman, . r . . INS Deputy Assistant D i s t r i c t Director f o r 

investrgations. issued a Warrant of Arrest for Slian Conzale. 

Exhibit F-

1^. once the INs revoked Elian's parole, his remaining in 

the On.ted States is a violation of law. „oreo.er. la.a^o ^ 

Conrale. ,.as refused to return physical custody of «u.. ro the 

«S, ord„.d .y ... ^^^^ 

n 
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Executive A.^socia.te Commissioner Pear.'̂ on advi.-sed: 

Ab-sent an order from Lhe Eleventh C i r c u i t 
e n j o i n i n g Elian's t r a n s f e r t o his f a t h e r , you 
have no l e g a l basis t o continue to exercise 
c o n t r o l over E l i a n . Moreover, you arc 
h o l d i n g E l i a n without the consent of his 
f a t h e r and without the consent of the 
Immigration and N a t u r a l i z a t i o n Service 
El i a n ' s current l e g a l custodian under the 
immigration laws. 

E x h i b i t E. When rhe - . a t ^ ccurt -i=-3..pd Lazaro Gonzalez's 

p e t i t i o n , i t terminated the Temporary Protective Order which had 

granted La2aro temporary custody of E l i a n . Therefore, Lazaro 

Gonzalez haa no claim of a r i g h t t o custody based on the now 

dismissed s t a t e court proceeding. m the absence of l e g a l 

a u t h o r i t y from the INS t o r e t a i n custody of E l i a n , or the consent 

of Elian's f a t h e r , Juan Miguel Gonzalez t o r e t a i n custody, Lazaro 

Gonzalez i s u n l a w f u l l y r e s t r a i n i n g E l i a n Gonzalez. 

13. On A p r i l 19, 2000, the United States Court of Appeals 

f c r the Eleventh C i r c u i t issued an order g r a n t i n g E l i a n 

Gonzalez's motion f o r i n j u n c t i o n pending appeal. The Court's 

order expressly d i d not decide "where or i n whose custody 

P l a i n t i f f should remain while t h i s appeal i s pending. This Order 

only prevents P l a i n t i f f ' , , removal from t h i . , country." See Order 

at 15 n. 16. 

14. Since he was oarolpd i n i n = ...... i , . 
p<.iit̂ j.BO inLO n i s greai--uncle'.s cusLcdy, 

El i a n Gon..alcz ha.. re.,idod at Lazaro Gonzalez's tiome located at 

2319 N,W. 2nd S t r . c t , t'lorida. The hom^ i« . i one-^sLory, 
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two-b.?dtoom. f a m i l y residence located I n Miami-Dade County, 

F l o r i d a , w i t h i n the c i t y l i m i t s of the C i t y of Miami. The home 

ia located on Northwest 2nd Street, bounded by Northwest 23rd 

Avĉ nu.s on the East and Northwest 24Lh Avenue on the West. The 

persons i n h a b i t i n g the residence include Lazaro Gonzalez, h i e 

wife Angela Maria, a d u l t daughter Marisle y s i s Gonzalez, and 

Eli a n . Zn 2 d e c l a r a t i o n f i l e d i n the D i s t r i c t Court proceedinyi, 

Marisleysis Gonzalez s t a t e d t h a t she and El i a n shared the same 

room i n the house. The INS has maintained d a i l y s u r v e i l l a n c e o f 

the residence at 2319 N.W. 2nd Street, Miami, F l o r i d a . I have 

revieved the l a t e s t s u r v e i l l a n c e reports and they i n d i c a t e E l i a n 

Gonzalez i s s t i l l r e s i d i n g at 2319 N.W. 2nd Street, Miami, 

F l o r i d a . 

13. Based on t h i s i n f o r m a t i o n , x. have probable cause t o 

believe t h a t E l i a n Gonzalez i s being u n l a w f u l l y r e s t r a i n e d . 

Furthar, I have probable cause t o believe he i s located at the 

Lazaro Gonzalez f a m i l y residence at 2319 N.W. 2nd Streat, Miami, 

Miami-Dade County, F l o r i d a , This a f f i d a v i t requests t h a t a • 

search warrant be issued, a u t h o r i z i n g United States Immigration 

and N a t u r a l i z a t i o n Service o f f i c e r s to enter the re.<5idence of 

Lazaro Gonzalez, l o c a t e d at 2319 N.W. 2nd Street, Miami, F l o r i d a , 

t o seize the person of E l i a n Gonzalez.-

16. The undersigned also requests that the search warrant 

permit execution during n i g h t time hours. During the lasL LWo 
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weeks, large crouds, up t o .-several thousand people, have gathered 

outside 2319 N-W, 2nd Street t o p r o t e s t the United States 

Government's act i o n s t o r e u n i t e E l i a n ' w i t h h i s f a t h e r . Large 

numbers of i n d i v i d u a l s have i n d i c a t e d t o the media covering the 

event t h a t they i n t e n d t o form a "human chain" t o prevent the INS 

from e n t e r i n g the home of Lazaro Gonzalez. The numbers of 

i n d i v i d u a l s outside the homo dwindles during ths n i g h t time 

hours. I n ordar t o meet Lhe lea s t amount of resistance from any 

crowd gathered outside the home, ensure the sa f e t y of E l i a n 

Gonzalez, and p r o t e c t the o f f i c e r s executing the warrant, the INS 

may plan t o execute the search warrant during n i g h t time hours. 

;:''URTHER AFFIANT SAYBTH NAUGHT. 

MARY A. eODRlGUEZ 
Senior Special Agent V.J 
United States Immigration and 

N a t u r a l i z a t i o n Service 
Miami, Flo r i d a 

sworn t o and subscribed before me t h i s j L V ^ a y of A p r i l , 2000 
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•j»c-i;-53 ljl:3Zpn( Fram-U!: agPT OF JUSTICS 

U.S. Dcp«macBi of JUSIIQC 
ImraiiDiUon. ond Nacuralirntion Service 

ORDEHTO APPE.\R 
DEFERRED INSPECTION 

•33 r-5Ej 

have nai citablishid conclusivdy thai yoU arc admissible to ihc Uniied Scatoi; cherefan:. YOO 
ORDERED TO ^ P P ^ R I N P£j iSa/^ A T THE BELOW INDICATED ADDRESS O.V TH£: O A T E 
AJ^D Tlh/fii CITED. A finiJ dwerniination *iU he nvadc iheci concernirvg whether and under •-hat 
conditions yciu v«ill be idmitlcd to this couritry for the purpoit J/QU have Indicated. FAILURE 
TO ^J^PE^lJt AS ABOVE ORDERED MAY RESULT W YOVk BElfiC T A X E S INTO CUSTODY 
BY A N OJ-FICER O F Tf i lS SERVICE. Q Yaur passport has been retained. \\ ^ i l l be retumrd 
to y C3U in pCTSon whefi ]/QU rcpari: to the address indicated below. 

Reporting Addre&s: RcpofTing Date & Time 

U.S. iMMIGIOvTION AND NATUJtALlZATION SEMICE 

/ I 
s. 

Sgjjific Reasomai far Deferral of InspcCTiott: 
STDacumcuLary Dcfidency: Q ?aJspQK • Visa • FORM l - l 
• Non-bonaGdc Noiiimiinigr«ht iSee dnatlj bdow) 
Q Far M/S Bond PosdnsCS«= details belawl 

5in-55l 

jfcs'- ry/^ 

D c f c r n n j PJjrt D*fe 

c 
•a 

l ^ Q B M l - 3 J i a t p E ^ . 4 - t - 9 3 ' Y 

GOVERNMENT 
EXHIBIT 

h 

Sapd.»«iuar> Off icer 

[NOTE.: l o i i n t c t l u M Ocrcrfcl 

0000^5 
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^fiMvr: ^\:2l;\n Frcn-'JS OePT Cr iUSTIC: r-3M P Zlli 

Srf(«rMi>n>oi> Service 

• 
, J 1- - 1 _ 

O.I1W 'n>i T i l 

• i , . . . l 
. A a q m . ""tuta III in-- Un i i n i S ^ i . . i.'«-iiiocf -<iJ M i i n i 

j ."7. ;o.vi. . : : i .A . j \ . ^ . 7 1 
C 111 

000026 
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lRN-05-2egl0 11:20 INS GENERRL CQUNSEL 202 51a aeui/i p.02/03 

U.S. Department of Jusfice 
Immigr^ticm and NaturaUzanon Service 

Office ofthe E/iccuii-ue A.»sociatc Coinrwivssioner 425 tStreel ffW 
fTasUnffon. DC79S36 

JAN - 5 2IIB 

Mr. Uizaro Gonzalez 
2319N-W,2ndSircci 
Miami, Florida 3312S-S207 ' 

Dear Mr. Gonzalez. 

We appreciate yoior coopemioti during our consideration of iminigration malters relating 
To Elizin Goiwal^ and your meeting «vith us in Miami on Deccr^ber 20th. After carefhl 
consiclesration and consulitation with her legal advisors, the INS Comtnissioner has made several 
deleminations in this case, of w h i ^ t am now prepared to infonn you. 

The INS has been in direct contact with Juan Miguel Gonzalez-Quintana, Mr. Gonzalez-
Quintana has provided reliable documencalioa that he is EUan's biological falher and that he now 
haa legal custody g f the child under Cuban law. As such, he has the ri^t and obligauon to 
represicidi EUan in all legal transactions and acts in which Elian has an interest. Therefore, we 
have (lelermine'd that Mr, Gonzalez-Quintana has the authority to speak for his son in 
itnmiiixation mallets. ARer carefiilly considering all relevant factbis, we have determined that 
there is no conflict of interest between Mr. Gonzalesc-Quintana and his son, or any orher reason, 
that vrould >wan'Bnt our declining to recogjurc the authority of this father to speaV; on behalf of 
his sen in immigraiion matters. Further; we wok steps to ensure that Mr. Gonzalez-Quintana 
could express hiis true wishes at our interviews wilh him, and after carefijlly reviewing the results 
ofthe; interviews, we are convinced that he did so, 

Roger ESemstcin and several ofhis associates, attorneys in Miami, have submitted several 
Forms G-25, Notice of Entry and Appearance as Aliamey, for Elian. Some of these Forms 0-2% 
<vere signed by you on behalf of Elian. On othors, Elian himselfhas printed his first name. After 
carcf al consideration, *wc have delcEmined that we cannot recognize any of the Forms G-28 as 
auihonzing these attorneys to represent EUan in immigraiion maRers. Although the INS has 
placed EUan in your physical care, such placement does nol confer upon ypu the authority to act 

/ on btsha^raf Elian in immigration matters or ?tuthori2e rBpresentalioti in direct opposilion to the 
expntss wishes ofthe child's custodial parent. Fuither, we do not believe that EUan. who 
recettiiy mined six years old, has Ihc legal capacity on his own to authorize representation, 
FiniJ.ly, Mr. Gtinzalez-Quintanahas expressly declined to autliorixe Mr. Bemstein or his 
assooLales to represent EUan. Therefore, the INS cannot recognise them as EUan's 
reprssscnfatives. 

000003 
GOVERNMENT 

EXHIBIT 
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INS GENERAL COUNSEL 
202 SlA 604^ p .03 ,g3 

Mr, Lizaro Gonzalez 
Page ;! 

?!« 'bk to mafcs a™E,m=„tt i S i " „ " f'*̂ -̂ " « hope 
h.m a„d lus immediate f^ i |y „ , ° „ J Z ^ u r ^ ^ n ^ ^ 
a5S.sij«:e would be appropriate We ,7. ̂  ^ P«p«red to provide whatever 

ra worK with them as arrangements are sought 

the - P ^ ? o r o 7 S : r S ^ - - and ccmfo. Elian after 
'ĥ t W5 would b,= happy to facmtate enmS.?^ l̂-̂ ŝc be assured 

future, the Consular Section at the i S ^ S ^ ^ ^ 5 ^ 0 ^ ^ v "̂"̂ ^ ^̂ '"̂  
them very favorably. interests Section m Havana would, of course, consider 

Sincerely, 

'earson 
f'^*^."'i^^"-^°"*f«/^mrnissJoner 
for Field Operations 

000004 

T H T Q l D 
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CWirt af tl̂ F Attcrnr^ (general 
lira5>I|iugtan,B- (1S0530 

Janua%-Y 12 , 2 00Q 

L inda O s h e r g - B r a u i i , Esq . 
Roger A . B e m s t e i n , ' Eeq. 
H a c k l e y , B e r n e t e i n fc O s b e r g - B r a v n , P . L . 
Turnba:cry P l a z a 
2 375 NE S t r e e t 
Penthouse I B 
A v e n t u r a ^ P^ lo r ida 33180 

Sjjcfincer E i g , Esq . 
42 0 L i n c o l n Road 
S u i t e 379 
Miami E.each, F l o x - i d a 33139 

Dear Ms Bez-«s . E i g audi fiernjate.irL and Ms. OsbeJrg - B r a u n : 

J h.;ivt5 rciviewctd y o u r l e c c e r o f aainuaxy 3 c o n c e r n i n g t h e case 
o f B l i E , n G o n z a l e z , as w e l l a.̂  the: i s s u e s t:hat: Mr . B . a m s t e i n 
r a i s e d when he and o t h e r s tne.L w i t h me an t he e v e n i n g o f J a n u a r y 
7, i n c l u d i n g t h e f a c r , t iha t you have f i l e d a c u a t o d y a c t i o n on 
b e h a l f o f L a z a r o a-onsialez i n t h e Miami-Dade Coun ty C i r c u i t C o u r t . 
I u n d e r s t a n d tha t : c o u r t hag c , rantBd a. t iemporary p r o t e c t i v e o r d e r 
t o Lazstro Gon?-.«:i ssz.. W h i l e I am a lways open t o c o n a i d t - r i n g n t w 
i n f o r m i i t i o n t h a c m i g h t a r i s e , 1 am n o t c u r r e n t l y aware o f any-
ba3,lB l i o r re-u-ersing Commleeioner M e i s s n e r ' s d e c i s i o n t h a t Juan 
G o n z a l 6 ; z - - E l i a n ' 3 f a t h e r - - h a B t h e s o l e a u t h o r i t y t o speaJc i ' o r h i e 
son on i n m i g r a t i o n m a t t « r i B . 

A« y o u kJiow, t:he u n i t e d S t a t e s i s n o t a p a r t y t o i-.he a c t i o n 
you have f i l q j d i n Plo^r lda c o u r t , n o r i s i c named i n fch« t e m p o r a r y 
p ro t ec t : i ^ / e o r d e r t h a t t h e F l o r i d a C i r c u i t Judge i sauigd J a n u a r y 
I D . Xxid&^d. Lhes q u e s t i o n o f who 'may spea>= f o r a s i x - y e a r - o l d 
c h j l d i n a p p l y i n g f o r a d m i s s i o n o r aay lum i a a m a t t e r o f f e d e r a l 
i t n m i g r a t i o n l a w . w o t h i n g .-in tihe t e m p o r a r y p r o t e c t i v e o r d e r 
cbangefs t h © g o v e m t i i e n t ' s d e t e r m i n a t i o n t h a t Juan GonxHlez can 
Wi thd raw a p p i i c a t i o n f s JTor a d m i s s i o n and aayl i im r e l a t i n g t o E l i a n 
and tb;at he has done so . i n t h e D e p a r t m e n t ' R :)udgment, che 
F l o r i d j ^ c o u r t ' s o r d e r haa no f o r c e o r a f f e c t i n s o f a r as INS't? 
admin.'i.isi.-. r r i i i i o i i o f cl ic immig rca t i on li±ww I 3 Concernisd. 

l a ou r tnoc t inc j l a o t F r i d a y eavenlng, Mr. o e s m s t e i n s a i d Lh^L 
tl-ie- IN;3 xtse j l lT had O T r i g i n a l l y annoimeod t h a t s t a t e n o u r c s m i i l d 
re;solv,5 RI. i.paa's s t 4 i t ua i l l t h e U n i t e d s tat^ss. I t h i n k i t i a ' 
impc;..fi,.a.^L f-.o c : la .Ti i ;y , t h e r e f o r e , t f i i s DepirtrTuP.nh' a v i . = « s iihout-
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Lciccer t o Spencer E i g , t'sq., e t a l . Page 2 

the p o s s i b l e r o l e o f s t a t e c o u r t s I n a case such as thi.-3. .Tn t h e 
f i r s t tew days a f t e r E l i a n ' s a r r i v a l i n t h e U n i t e d s t a t e s , when 
I t was s u g g e s t e d t l a a t INS' e placemenc o f E l i a n i n t h e ca r e Ol l i i r . 
g r e a t - u n c l e amounted t o a .grant o f cuatody, IWS i n d i c a t e d t h a t i t 
c o u l d n o t g r a n t cusstody and t h a t such a r e q u e s t would have t o be 
put b e f o r e t h e s t a c e t i o u r L s . As t h e case e v o l v e d , i t became 
c l e a r chat E l i a n ' s f a t h e r , who was s t i l l i n Cuba, vas a s s e r t i n q a 
p a r e n t a l r e l a t i o n s h i p v i t h K l i a n and had adeqijisir.fily e x p r t i s s e d h i s 
wish, under t h e i t n m i g r a c i o n laws, f o r E l i a n ' s p e t i t i o n f o r 
admijsision t o c h i s oouni:77y t c ba ^ i r h d r a w n . I n t h e s e 
cirGumatanceei. INS was >=b.i i g e d t o det e r m i n e whether t h e f a t h e r 
was the. a p p r o p r i a t e p e r s o n t o speak f o r EXian on i m m i g r a t i o n 
i s s u e s . That qT,iestion, ae I have s a i d , remains one o£ f e d e r a l , 
n o t s t a t e , la,w. The ComTnis-iloner's r e s o l u t i o n o f t h a t qi.ie.?fciari--

" ^ e l l as o f o t h e r i m m i g r a t i o n taatters--may be crHallenged, i f a t 
a l l , o r j y i n f e d e r a l c o u r t . We are p r e p a r e d t o l i t i g a t e i n t h a t 
fa-rum. A c c o r d i n g l y , Commissioner Meissner hae d e t e r m i n e d t h a t 
the January 14 d a t e s h o u l d be extended t o ac;commodat:e any f e d e r a l 
c o u r t p r o c e e d i n g s . r h i e l i c c l e boy has been t h r o u g h so much, and 
i t i s t h e r e f o r e i m p e r a t i v e t h a t a l l o f us do what we can t o 
resolvg! h i s casa as eoon as p o s s i b l e . 

W i t h respeet: co t h e i s s u e s r a i s e d i n y o u r J a n u a r y 5 l e t t e r , 
I would make t h e f o l l o w i n g o b s o r v a t i o n o . E l i a n CSonzalee i s a 
a i x - y e a r - o l d c h i l d who has l o s t h i s mother- As a g e n e r a l m a t t e r 
when d e a l i n g w i t h a c h i l d t h i s youncj, t h e i m n i i g r a t i o n law, l i k e 
o t h e r ?treas o f law, l o o k s t o t h e wishes o f t h e s u r v i v i n g v j a r e i i t 
one c i r c u i t c o u r t case i n d i c a t e d t h a t a twelve^y«ar-old c " i i l d may 
a p p l y i o r asylum o v e r che wishes o f h i g p a r e n t s i n some 
circumsJtances. See Polovchak v, Wee*»e, 774 P.Sd 731, 73 6 (7"* 
C i r . i;)85) . T h a t case a l s o makes i t c l e a r , however, ' t h a t a 
twelve- year-oTd c h i l d i s *n.ear t b e l o w e r end o f an age range i n 
which iii m i n o r may be mature enough t o a s s e r t ce^-Lain i n d i v i d u a l 
r i g h t s t h a t e q u a l o r o v e r r i d e t h o s e o f hiss p a r e n t s . " 
Commisjjioner Maiaaner has d e t e r m i n e d t h a t , under a p p l i c a b T e law, 
E l i a n t o o young t o make l e g a l d e c i s i o n s f o r h i m s e l f , and t h a t 
h i s f a t h e i r has t h e l e g a l auLhOi-ity t o apeak f o r him i n 
i mmi g r u t i ori me t t e r s . 

Cotnmiseioner M e i s s n e r reached h e r d e c i s i o n t h r o u g h a <=arefu3 
and t h o r o u g h p r o c e s s . A l l o f t h e a v a i l a b l e i n f orinai-i nn wfl.y 
c o n s i d e r e d , i n c l u d i n g t h e r e p o r t s from two l e n g t h y and p r i v a t e 
iLit<=rA^xews w i t h E l i a n ' s f a t h e r , Juan Gonvialez, ax-id t h e r e p o r L 
Erom t h e Dececitber AO m<aeti.r.g wii.h K l i a n ' s g r e a t u n c l e and t o u s j n 
3nd F-.aoh o f y o u . commd g s i o n e r Meissner a l k o c a r . s f i , n y r:ot>.'::-i de.i-ê f 
t he a i . L e g a t i o n t K a t Juan Qonaalea ^^ae under somo: f o r m o l 
c o e r c i o n , and i s c o n f i d e n t , baaed on her rapree^fei^taf-iv-' £ d i r e c r 
contao- w i t l i Juan Gon=ale=, t h e t a r h e r " s v e r y c l o a e " r e L ^ L i o n s h i n 
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u i t h E i i i . a n , a n d t h e o t h e r e v i d e n c e p r o v i d e d , t h a t t h e f a t h e r h a s 
exp re sE ;ed h i s t r u e w i s h e s i n a s k i n g c h a t h i a s o n b e r e t u r n e d t o 
h r m . 

The IMS dofts n o t r u l e o u t the p o s s i b i l i t y o f a case i n which 
an asyJ,um a p p l i c a t i o n w o u l d b« a c c e p t e d from a young c h i l d 
a g a i n s t t h a wiehee o f a p a r e n t . i n t h a t r e g a r d , t h e INS 
Guideli.nes f o r ( C h i l d r e n ' s Aeyltam Clainie p r o v i d e a u s e f u l 
framework. I n p a r t i c u i a i : , t h e y p r o v i d e f o r a r e v i e w o f t h e 
oblectd.ve c i r c u n s t a n c e s r e l a t i n g t o p o s s i b l e t o r t u r e o r 
p.::rsec:uticn i n t h e c h i l d ' s home c o u n t r y i n caseB where a c h i i C i s 
tn o young co ^ x p r e f i s a cotnpetent v i e w on these maccars. The jws 
revieweid t h e a s y l u m a p p l i c a t i o n you sought t o f i l e on E l i a n ' a 
b e h a l f , c o n s i d e r e d . a l l o t h e r r e l e v a n t a v a i l a b l e i n f o r m a t i o n , and 
fou n d rto o b j e c t i v e b a s i s f o r o v e r r i d i n g t h e l a h h t - r ' s wishes j!t;>r 

Htiin. Tn paT-c:.?,<r.ular, t h e TNS found no c!redible i n f o m i a t i o n 
i n d i c a t i n g t h a t t h e c h i l d would be ac r i s k o f t o r t u r e o r 
p e r s e c u t i o n i f r e t u m e d t o h i e f a t h e r , and t h u s c o n c l u d e d i:hat i t 
had no r e a s o n t o q u e s t i o n t h e f a t h e r ' s d e c i s i o n n o t t o a s s e r t an 
aaylum c l a i m . 

The s p e c i f i c language you c i t e f r o m t h e I N S i n s p e c t o r ' s 
J r i e l d Manual i s n o t a p p l i c a b l e h e r e . i t i s designed t o p r o c e c t 
an unaccoTnpanied m i n o r -who a x r i v e a h©r(9 i l l o g a l l y , has no p a r e n t 
t o spec.k f o r him, and i s a l s o c apable o f speaking f o r h i m s e l f . 
I n t^Losie: c i r c u m s t a n c e s , i f t h a c h i l d i n d i c a t e s a w i s h t o r e t u r n 
v o l u n t i . r i l y t o h i s c o u n t r y o f o r i g i n , he would n o r m a l l y be 
a l l o w e d t o w i t h d r a w t h e a p p l i c a t i o n f o r a d m i s s i o n and be sent 
home, i - a t h e r t h a n b e i n g p l a c e d i n t o removal p r o c e e d i n g s . I f t h e 
c h i l d e x p r e s s e s a f e a r o f p e r s e c u t i o n , however, t h a F i e l d Manual 
p r o v i d e s t h a t t h e c h i l d s h o u l d be p l a c e d n o t i n e x p e d i t e d removal 
p r o c e e d i n g s , b u t r a t h e r i n c o n v e n t i o n a l removal p r o c e e d i n g s 
b e f o r e an i m m i g r a t i o n j u d g e . 

N o t h i n g i n t h e f i e l d guidance: suggests t h a t a f a t b e r ra 
wishes r m g a r d i n g h i s s i x - y e a r - o l d c h i l d s h o u l d ba o v e r r i d d e n . On 
thK c o L i t r a r y , I n a r i s l a t e d p r o v i s i o n you do n o t c i t e , t h e P i e ] d 
Manual makes i t c l e a r t h a t t h e f i r s t r e s p o n s i b i l i t y o f t h e INS 
when c o n f r o n t e d w i t h an unaccompanied minor i s t o ar.tt-mpi- i o 
remedy t h e e i c u a t i o n by f i n d i n g t h e c h i l d ' 3 p a r e n t o r l e g a l 
guardij:.n, even i f t h a t p e r s o n i s o u t s i d e t h e U n i t e d S t a t o 0 . I t 
is: oni:,' when t h a t e f f o r t i s unsuceeBE^ul t h a t t h e F i e l d Manual 
p r o v i s i o n s y ou c i t e even come i n t o p l a y . 

E^-cn i f i t ^&T< .̂ a p p l i c a b l e i n t h i s Bit-.n,ation, t h e p2.-o-u-ision 
you c:.ii:.e w o u l d n o t answtor t h e basi..; q a e a t i o n pr&oented by this:: 
c-ase: Who ..:ip«ska f o r t^he c h i l d ? I f E l i a n i s n o t competent t o 
^ ' i n d i c a t e d t;i f e a r o f p e r s e c u t i o n c-r i c j t s n t i o n co .^^pply COJ-
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asylutn, " then someone v o u l d have^ t o decide i n h i s behalf whether 
to- do so. That someone, under u n i v e r s a l l y accepted l e g a l norms, 
i a h i s f a t h e r . And h i s f a t h e r has s t a t e d , i n no u n c e r t a i n terms, 
tha t he does not wish f o r B l i a n t o maka an asylum c l a i m . As 
noted a.bo>»-e. the I',b5i3 conaidrtred r e l e v a n t i n f o r m a t i o n , i n c l u d i n g 
the sta.tements o f .Elian's Miami r e l a t i v e s and i n f o r m a t i o n i n the 
aaylum a p p l i c a t i o n , and det:armined t h a t there i s no o b j e c t i v e 
basis f o r a v a l i d aBylurn claim. Consequently, i t found no 
c o n f l i c t betv»aen E l i a n and h i s f a t h e r . Ujider these 
circum.«itances, th« appropriate course of a c t i o n was t o honor thca 
desiresL df the f a t h e r regarding Elian's a p p l i c a t i c n a f o r 
admiesion and asylum. I t i s not appropriate t o commence removal 
psrot^eeclinga ageii^igit t h i a a i x - y e a r - o l d boy. The F i e l d Manual does 
n o t s u c f g e s t o t h e r w i s e . 

Once again, i c i a my st r o n g hope t h a t we can work to g e t h e r 
to resolve Chis c h i l d ' s s t a t u s as soon aa po s s i b l e . 

Sincerely, 

Janet Reno 
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U.S. Department of Justice 
Immigratioii and XaturaUzation Service 

42StSataNW 
Hrvhingian, X 20536 

A43ri! 12,2000 

MI. LazaTo Gonzalez 
2319 N.W. 2"" Street 
Miami. E lorida 33125-5207 

Deal Mr.. Gonzalez: 

Ihc goal ofthe Dcpartmexit of Justice and the Immigration and Naturalization Seivice is 
to cnsmet thai Elian's transjitiojiTu his father's care is as pcacefijl as possible. We must aU do 
eveiything ia our power to see lhat rhe transfer is accomplished in a thoughtfiil. con t̂xuctivc 
manner. 

\/e understand from your attorneys and various other representaiives tliat you would like 
an opportunity lo mcset willh Juan MigUBl Gonzalez. Wc sire prepared to accommodate thai 
nbqijcst 83 part of an order,ly transfer of the care of Elian to his father, 

lb that end, please present Elian at Opa-Locka Aiiport, 1500 M.W. 42nd Ave., Qpâ  
Locka, Plorida, where you should pioceed to the Main Coast Guard Gate at 2 p.m. Thursday 
AphI 13, Rosa fL UrquioK a bilingual INS official cxpciicijced in iimnigtalion matteia 
mvolving childrc3[i, viU ba fhens to accompany you, Elian, yoor daughter Marisleysis, and an 
agreed number of other members of your fenuly to WashingTon. D.C, for this meeting Before 
the meeting, Juan, Miguel Gonzalez will have an oppottaxojy to mê jt privately wifc his son 
Dnrmg th« meering. Elian will remain wiih Ms. Urquiola, and IMS will have custody and care of 
Elian during ihat time. Ajfer the mcctiD ,̂ eaic and parole of Elian wiU he bansfcited to JuaJi 
Miguel (jonzalez. These successive fransfera of parolo and care are being ordered pursuant lo i 
CF.R. §§212.5,235.2.236..! (1999). ^ puxauani lo e 

If you do not wish to meet with Juan Miguol Gonzalez as described above District 
Dircctoi Bob Wallis and I h*n-eby insinict you lo present Elian at the same time and place i e 
The Man> Co^'t G uazd Gate at Opa-Lo^ka Aiiport, at 2 P-m. on Thursday. April 13. At th^ ti^c 

QOVERNMENT 
E3Q1IBIT 
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Mr. Lazaro Gonzalez 
Page 2 

The-pjirok ef Ehan into your care vnll be jwoked, and care of EUan will be temporarily 
ttanslerred to Ms. Urqxiiolâ  vAo will bring Elian to Washington. D.C. Onc« Elian has anived m 
Washmgtoh. D.C, he Will be paneled into the «re ofhis fether. Itese successive transfers of 
parole and can* are being ordeied pursuant to g C.F.IL §9 212.5. 235.2,236J (1999). 

You and your representatives have fieqiiently stated in the last several weeks thai v̂ hiic you did 
not aj^e *̂tth the Departmentof Justice's dctenniration in this ca« or the federal judge's nLig 

n , ^ • ''''t \ ' ^ f ^ ^ ^ ^ ^ ^ by the law. The time has now cotne to i J , 
ftatcommttmen!, above ^ for ibê ^^^ ofa hoy who deserv... to have his reunion v^Sihis father 
take place witkout any fiather contiic. or sliesB. 

Please contact Mr. Wallis at 305-762-3680 «ath yonr response to this letter. 

Sincerely, 

Executive Asso^i^ Commissioner 
for Field Operations 

cc: Linda OslDers-Braiui, Esq. 
Roger A. Bemslcili, Esq. 
SSpencer Big, Esq. 
Kendall Coflcy, Esq, 
l»laauel Diaz, Esq. 
Harbara Lagoa, Esq. 
J ose Garcia Pedrosa, Esq. 

TOTRL P, a": 
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IJ.S. Department of Justice 
ImnriBTation and Naturalization Service 

Office Dl" I hi; K;cecuiive Aasocfatc Comminaioncr 4251 Street Niy 
WashittgloH, OC20536 

April 14,2000 

Mr. Lazaro Gorizaiez 
2319 N.W. 2ildstcect ' 
Mianxi, IFlorida 33125-5207 

Re: Elian Gpujzale?. 

E>ear Ml". Gon̂ falez: 

We are avware that certain of your attorneys and spokesmen have stated publicly that you 
beheve; Ehan Gonzalez is still leg^y paroled into yonr care, 1 am writing to make clear that 
bhan B rparole into your carc^vas revoked at 2;00 p.m. on Thursday, April 13, 2000. when you 
failed EC comply with the iNS's insnruction to present Elian at the Opa^Ueka Airport to be 
revirmed. ivith hjs fatlier. The revocation was pnisuant to 8 U.S.C. §fi 1103 n aZfd̂ fSI 1225 
(Supp. i,998): 8 C RR. §§ 103.1, 212.5, 235.2. 236.3 (1999). Absent an order from the Eleventh 
CiTCuii injouimg Elians transfer to his father, you have no legal basis to conlinuc to exerdse 
control over EUan. Moreover, you are holding El i i i without the consent ofhis tather and 
without tlie consent ofthe hnmigriatian and Naturalization Setvice, Bliart̂ s current legal 
cusioduin under the inunigrarion laws. 

Should you have any questions, pkasH contact District Director Robert Wallis at 305-
/62-36150. 

Sincerely, 

fehael A_ 
Executive AfiSociateT^ommssicinei 

for Fipld Operations 
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cc: Luida Osberg-Braun, Esq. 
R jgcr A. Bemstein, Esq. 
Spencer Eig, Esq. 
Keudall Coffey. Esq. 
N'.anuel Diaz, .Esq, 
Barbara LsLgoa, Esq. 
Jcise Garcia Pedrosa, Esq. 
Jtian Miguel Gonzalez 
Gregory Craig, "Esq. 

TriTAl... P.|-13 
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r.partmcnt of Jiuticr. 
align and NaiuraliiJilion Servi(X Warrant for Arrest of Alien 

File No. A77 013 76j_ 

nmc: April 21, 2000 

a any omcfci of the Inunigration smd Nnturalization Setvice delegated authority pursuant 

section 287 of the Immigration and Nationality Actr 

rom evidence .submitted To me, it appears that: 

f^lian 
(I'ull tome of H'rc.) 

on 
1 alien whn entered the United States at or near 

:!̂ â i!;iD]2Er2SU222 i.s within the country in violation ofthe immigraiion law.s and is 

..Pon Eveiglaflej:. f lorida 
(fun) 

lertfore liable to being taketi into custody as authori7,ed by section 236 oftlie Lnmigration and 

'arionality Act. 

y the virtue of tlie authority vested in me by tlie immigration laws ofthe United States and flic 

igularions issued pursuant thereto, I command you to tnlcc die above-named alien into custody 

ir proceedings in accordance with the applicable provisions ofthe immigration laws and 
-gulations. 

(SlRiuturv DfiulluitkSi] [NS vlTicial} 

James T. speamoan. Jr. 

Dcpucy Assistant Pistiig Dlreccor Invî stlgarions 
cniie) 

^ecl by vit . 

Ccriirjcrtte of Service 

on 
:r[ify lhat ff.Ho^viug such service, ihci aJici wa.s a.lvj.sTcI ecim:«rning his or her rlghi to counsel and 
iiishcU 3 copy of cilia wyxrant. 

GOVERNMENT 
EXHIBIT 

I -

Ol'Iv "l ofrtcri jciTing wartnnl) 

Farm I'XOOCRc. 1-l-</7) N 
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U^, Department of Jnadce 
ImmigratiQn and Naturalization Service 

OflBce of lhe fiKeeutlve Asseciase Commissioner 42SISiretfflW 
ff^ttshingim, DC 20336 

April 12. 2000 

Nfr. Lazaio Goozalez 
2319 N.W. 2"̂  Street 
Miami, Florida 33125-5207 

Dear Mr. Gonaalez: 

^ f nl-''^*^ Department of Justice and the Immigraiion and Naturalization Service is 
' transxticm to father's ca« is as peaceful as possible, l ^ ^ t 

Amg in our power to see that the transfer is accomplished in a thoughtM consiruaivV 

We understand from your attorneys apd various other representatives that you would like 
ano^oitumtytomcctwiftjuanj^^^^ Wearepniarcdto accommo^^tJat 
request as part of an orderly transfer ofthe care of Elian to his father. 

Loeka. ^ I " ^ ? ^ ? Opa-Locka Airport. 1500 N.W. 42nd Ave, Opa- -
An^^^ f p ̂  D ̂  ^""J f P^^"'^ ̂  the Main Coast Guard Gate at 2 p.m. Thwsday 
^;vni^. ^ T i ? V ^ ^ ' ^ ia ImmigratiL matte" '̂ 
^ e ^ S ^ h t of f«>»P^y you. EUan, your daughter Marisleysis, and an 
apecd number of other members of your family to Washington, D.C. for this meeti>̂ e Before 
^ m ^ , Juan Miguel Gonzalez will have an oppoZTto^^et ^ ; ^ ^ ^ 
S . ^ r t t ^ ^ . ^ T ^ T l ' ' ^ ' ^ . ^ * and INS wS have Custody and care of 

dunng that time. After the meetmg, care and parole of Elian will be transferred to Juan 

DWectcr^n^^ r ? ""T^^'^ ^^^^ ^ ^«=^bcd above. District 

the Ma.n Coast Guard Gaxe at Opa-Locka Airport, at 2 p.m. on TT»ur.day, April 13. ffi^e 
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^if^r^^ ^ of Elian will be temporarily 
^ S S ^ t l ^ ^ ^ ^•^^'"^^1!!^^^^^^ OnceElianhasatrivedin 
W ĥrngton, D.C., he wdl be paroled mto the cart of his father, nase successive transfers of 
parole and care are bemg ordered puisuant to 8 CF.R. §§ 212.5,235.2,236.3 (1999), 

not»™ ^ yowfî resentatives have fiequently stated in the last several weeks that vtole you did 
not agree with the Department of Justice's detennination it. this case or the fede^ judges n T g 
t w * ? ? ^ 1 ^ ? T^'^ nevertheless abide by the law. Th, time has now come to caî r fhrou^ on 
take place without any fiather conflict or stress. 

Please contact Mr. Wallis at 305-762-3680 with your response to this letter. 

Sincerely, 

icnaoi A. fearsor 
Executive Assoqime Commissioner 
for Field Operations 

cc: Linda Osberg-Brami;, Esq. 
Roger A. Bemstein, Esq. 
Spencer ]&ig, Esq. 
Kendall Coffty, Esq. 
Manuel Diaz, Esq, 
Barbara Lagoa, Esq. 
Jose Gaicia Pedrosa, Esq. 
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Attorney General for a six-point combined family-reuniFication process, contacted EUan's attomeys to 

confirm the approval ofthe Lazaro GonzaJez family. Exhibit "2," Affidavit of Carlos Saladrigas IHI 5-

23, During the couree ofthe negotiations, Aaron Podhurst emerged as the mediator, keeping the other 

civic leaders as well as the Altomey General informed "of each and every adjustment to the agreement 

that was being proposed." I i ^ 22. Ironically in light of subsequent events, the Attomey Genferdl 

repeatedly expressed her concern "that she not be embarrassed during the negotiations." Id ^ 13, 23 

and wanted documented confimiation of the family's concunence with the six points. By mid­

aftemoon on Good Friday, the Lazaro Gonzalez family met with counsel and agreed to all six of the 

elements of the propoaal. The Attorney General asked for a document to be faxed to Washington by 

5:00 p.m. confirming their agreement widi the apparent solution. 

Before 5:00 p.m. on Friday, the negotiators, beUeving that they had reached an 3EiT;«m=nt in 

principle with the Attorney General, faxed her a written "term sheet" outlining the six points, Id. ^ 23. 

24. Pursuant to the Attorney General's request, the Gonzalez family later signed the teim sheet and 

faxed it at approximately 8:30 p.m. on Friday mght. Id ^ 25, A true copy ofthe signed term sheet is 

attached as Exhibit "A" to the Saladrigas Affidavit. The Gonzalez family's only addition to the 

unsigned temi sheet that -was originally faxed to the Attomey General before 5:00 p.m. was not a 

condition, bul was simply a heartfelt, hand-written request: "We fiirther request lhat a spiritual adviser 

be allowed to be on the premises" during the reunification proceas. Id. There would inevitably be 

details to be worked out conceming the agreement in principle, and the negotiators and the Attomey 

General "[a]ll seemed to agree" that there were details to be "dealt with later." Id. If 27, Subsequently, 

during the evening and throughout the night, discussions continued among the Miami leaders, separated 

by various intervals as they awaited response from the Attorney General. Following the negotiators' 

COOlgj 3Va 1689 l̂ TS ZOZQ 00/9C/tO 



conversation wilh Mr. Podhurst and the Attorney Geaeral al aboui 1:30 a.m., ihey were confident that a 

deal was indeed being reached. The negotiators and the Gonaalez fainily waited to hear back from tbe 

Attomey General for confirmation. Id. K .' 

They were left to wait until about 4;00 a.m., at which time Mr. Podhurst called with the 

Attorney General on the other line. Mr, Podhuî l "indicaied that her [the Attomey General's] tone of 

voice had changed; ihat she seemed to him to be under enormous pressurc; and that the deal had 

changed substantially." Id. \ 29. After detailing the INS's eleventh-hour demands, Mr. Podhurst called 

again and said that "the Attorney General had indicated to him that we had only fjve minutes to agrese to 

the new conditions," Id. ^ 30. The negotiators awoke the family to discuss the Attomey GoncraVs 

latest unexpected demands. At 4:30 a.m., during the middle of these discussions, Mr. Pndhurgt, who 

had the Attorney General on lhe other line, told the negotiators and the family that 'Swe were running 

om of rime." Id.^i l . The negotiators infomied the Attomey General, through Mr. Podhuret, that they 

were in the process of speaking to their abmptly awakened clients and would he rccomiruDding 

agreement to the INS's main sticking point. Shortly after 5:00 a.m., while negotiators were still on the 

phone with Mr. Podhurst and with the Attomey General on the other line, the ENS forces burst through 

the door, filling the house with tear gas. 

It bears repeating that at the momctit that INS agenta clad in military-style uniforms and 

brandishing submachine guns, broke violently Uirough the front door ofthe house, the Attomey General 

herself was on die phone with Mr, Podhurst, while Elian's attorneys, the Gonzalez family, and the 

community leaders were continuing The negotiations, stating that even the latest INS pre-condition 

^ Evidently, the Magistrate's wanant had already been issued at 7:25 p.m. (Exhibit "1") It is now 
distressingly apparent that this law enforcement operation was proceeding inevitably throughout 
Good Friday into the next moming, even while some community leaders slept, believing an 
agreement had been reached, while others negotiated believing they were addressing the details 

4 
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would be accepted. Yet, as reported by JTie Miami Herald, by The time tbe Attomey General called the 

negotiators lo pressure them and the Gonzalez family with last-minute demands in the dead of night, che 

INS already had put into motion hours earlier the armed raid on the Gonzalez's house.* Following the 

attack on an unarmed household, with children inside, and na crime even being alleged, only disturbing 

conclusions can be rationally drawn from the process that included a documented concurrence twelve 

hours earlier by Lazaro and Mansieysis Gonzalez us the six-points that the Attorney General said she 

supported. Firs^ this was an appalling subterfiige aimed at lulling the Gonzalez family, the negotiaiois, 

Mr. Podhurst, and the rest of the Miami community into a false sense that a peacefiil, consnuctivc 

maimer was still the achievable goal of the INS. The mse succeeded. Surprise was complete, and the 

number of supporters outside was minimal due to widespread reports that an agreement was being 

reached. If not a sham negotiation by original and deliberate design, it became a subterfuge 

nonetheless. If the Attomey General was indeed being forthright when she said she supported the 

documented terms negotiated between her and Miami's leadership, then the launching of an armed raid 

in darkness in the context of a settlement procass manifests a different but also Imubling scenario. 

Stated simply and not so implausibly, the Attomey General of the United Sutes was unable truly to 

control the decisions and actions of her own department. 

i n . A Child' Nightmare Revisited 

* At 4:15 a,m„ at the same time that Mr. Podhurst was communicating the Attomey General's 
latest demands to the negotiators m the Gonzalez house, Miami Police Chief WiUiam O'Brien 
"received a call at hia ... home from Assistant Chief John Brooks, (advising that] [federal agents 
would raid the house at S: 15 a.m." "'How It Happened/' The Miami Herald. April 23,20001A, I4A. 
Concerning news reports, appellant respectfijlly requests thai thia Court take judicial notice of 
relevant and wisely distributed newspaper accounts and transcripts of publiely-made statements by 
government officials. SeePeters v. DelavareRiverPori Authonty of Pennsylvania andNe^ Jersey, 
16 F.3d 1346, 135S, fii. 12 (Ŝ * Cir. 1993) (court took judicial notice of newspaper accounts in 
considering whether governmental entities wert in competition with one another.) 
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withdrawn due to the obvious shock. 

RPR-23-2030 12=44 DOJ/OIL 202 616 9777 P.10/34 

After ramming down and bursting through the front door with submachine guns at the ready, the 

INS agents terrorized the completely unanned children and adults in the house. None was alleged to 

have commined any crime and yet all were subjected to assault shock tactics ordinarily reserved for 

serious drug dealers and violent criminals. The heavily armed agents shot off non-inccndiary tear gas 

as they stormed in. hurting innocent and disoriented people who offered absolutely no resistance to the 

grossly ejcces-iive display of fotcc. The AfTldavit of Olga M, Saladrigas (Exhibit "3") described vividly 

the senseless and excessive display of foree used by the INS raiders. The attorneys and negotiators 

inside the house were blocked inside the back room by INS raiders and subjected to the gassing that 

flowed throughout the house. Unfortunately, this was the least ofthe ordeals for the home's occupants. 

The series of photographs attached hereto as Composite Exhibit "4'' only partially show tke aftermath 

ofthe agents* rampage through the house, including the gratuitous destmction of the linle boy'g bed. 

As if merely being present during this horrific scene were not iraumatic enough, the agents 

further terrorized Elian himself by pointing an automatic assauh rifle directly at him and forcibly prying 

him from the arms of Donato Dalrymple, the same fisherman who rescued him five months ago from 

the waters off the Florida Coast. See Affidavit of Donato Dalrymple (hereinafter "Dalrymple 

Affidavit"), attached hereto as Exhibit "5." A photograph taken by an Associated Press photographer 

who rushed into the house behind the Agents graphically depicts the INS's bmtal conduct towards Elian 

himself, Id. Tf 14, and is attached as an exhibit to the Daliymple Affidavit.̂  The weapon aimed at Elian 

To deflect criticism ofthe INS's inexcusable conduct, Attomey General Reno has stated to 
the media that the photograph attached as an exhibit lo the Affidavit of Donato Dahytnple actually 
exemphfies the INS's attempts to prevent trauma to Elian because, ar the particular instant that the 
photograph was taken, the gunman's finger was not on the tngger ofhis automatic weapon, The 
Attomey General is correct - the gunman's trigger finger is next to. but not physically resting on the 
nigger. It hardly need be ohserved that this hair-splining by the Attorney General made no 
difference to a six-ycar-old child with an M-5 submachine gun pointed in his face by a United Statea 

a 



was a submachine gun, an MP-5 not designed for ordinary police work but for "kilhng situations, in 

high-risk raids, where commands of law enforcement officers are likely to encounter opposition lhat 

must be stopped quickly and pOwerfiiUy." Washington Post, April 24, 2000, "The Gun Seen Round 

The World," p, CO 1, 

Al gunpoint, an INS agent grabbed Ehan by his pajama shin away from Dalrymple's arms and 

literally threw him to another INS agent who covered his head with a towel and carried him away. See, 

Dalrymple Affidavit ̂  16. AU the while Elian screamed in English, "Help me! Help me!", and jn 

Spanish, "Que pasa? Que pasa?" which means, "What is happening?" Unmoved by the cries and picas 

of this child, INS agents, assault weapons in hand, physically carried him out of the house and into a 

waiting van. SsS Dalrymple Affidavit t 16-20. Aa Dalrymple followed, pleading with the INS agents 

not to hurt Elian, he continued to be met by the barrels of INS machine guns and with the agents' 

threats: "Stay back, mother—er, or we'll shoot." See Daliymple Affidavii ^ 17, 

It may never be known with ceitainty why the INS deliberately straiegized a darkness of nighi 

ordeal TO remove Elian shockingly from his American family and the mother figure in his life. 

Nonetheless, through its paramiUtaxy operation, some ofthe core elements of Elian's tragic oideal last 

November were chillingly recieatcd by the INS. The terrifying removal in blackness ftom family and 

government agent in full riot gear. Equally obvious is the fact that a jittery gunman would hâ  
needed only a split-second before being able to fm a spray of bullets into the room. 

Lve 

Keeping to her pre-annoujiccd detennination lo avoid "embarrassing herself," the Altomey 
General wisely did not point out to the media and the United States public listening to her press 
conference that the wider-shot ofthe same scene shows amasked gunman in the background ofthe 
photograph pointing his M.5 .submachine gun a: Elian's five-ycar-old best &iend and cousin - - and 
that this gunman has his finger on his trigger, positioned to mow down a child, h;irdly a threat 
worthyiojuBtifythisshamcfiil display of Uniied Statesmilitary might. Jee Exhibit "6." Thatchild 
ingested substantial portions of tear gas, was latsr stabilized but has remained inoommmucative and 
withdrawn due to the obvious shock. 
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Marisleysis occurred while beloved adults were incapacitated and unable lo help, a haunting analogy to 

the lost mother and helpless, drowning refugees who sunounded Elian in those horrifying moments 

five months ago. Samrday's trauma of abrupt separation was ftllowed by a lonely journey with 

strangers, including a helicopter ride - another frightful experience for a sobbing child, who had never 

been on any sort of aircraft before. From there a customs airplane flight brought EHan to Andrews Air 

Force Base, another joumey of unknowns after rupture from a mother's arms in darknesa. As is 

described in the psychological repon being filed simultaneously under seal, ihe parallels between the 

two traumatic events of separation arc extremely harmful and create a high level risk of long-term 

damage. Equally clear is the resulting scn-se of abandonment by his American family. That sense of 

seemingly peimanent separation and total isolation, necessarily increases Elian's need for compliance 

with the wishes of lha adult authonty figures who now surround and control thia child, 

rv. The Aftermath 

Remarkably, the Attorney Genera] announced dunng a press conference later that day that, 

"Time ran out," on the negotiations and that mediation was impossible because the Gonzalez family 

"kept movuig the goalpost." President Clinton stated m a separate press conference lhat the iNS's 

armed raid occurred after "all efifoite failed." Those statements, to say the least, were noi accurate, .'̂ .E 

to the settlement process undertaken by Miami's civic leaders, the Attorney General herself was on the 

telephone in conrinuing negotiaiiona ac the same time she had already ordered tihe raid. Indeed, Aaron 

Podhuî t vehemently contests any claim to the contrary: 

Even as agenta were battering down the door lo unier the Lazaro 
Qoi^Iez house ai 5;]0 4.m., Attorney General Janet Reno was on the 
telephone with one of Miami's most respected civjo leaders, Aaron 
PodhuiBt, discussing Oie shift of Elian's custody. Mr. PodhurGt and 
others - including University of Miami President Edward T. "Tad" Foote 
II and business executives Carlos de la Cnu and Carios Saladrigas - had 
worked tound the clock over the preceding 4g hours as mediators 
between the govcnvmeiiT and ihc Miami family to arrange for the 
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transfer. 

They believed enormous progress had been made and that the deal \jyas 
within grasp, Ms. Reno's claim that the Miami relatives "kept moving 
the goalpost" is vehemently contested by Mr. Podhurst, her friend for 30 
years. "The goalpost were moved by thera [Le., the governmentj," a 
disconsolate Mr. Podhurst said Saturday. 'Tve oever been more 
devastated in my entire life," 

See Exhibit "7," "A Shocking Raid, A Call For Cahn," The Miami Herald, April 23, 2000 Al, 

A. In a separately issued Htatemcnt, Mr Podhurst stated that "productive negotiations and 

conversations were ongoing right up to the moment of dw raid." As lo the President, his statements 

were not only inaccurate, they were profoundly incomplete. His "all efforts failed" sound-bite ignored 

the tmth that the TNS had refused any form of judicially supervised mediation, rejecting om-of-hand 

even this Coun's own encouragement to paineipate in Eleventh Cirouit mediation Morcvcr, nowhero 

did President Clinton acknowledge that three weeks earlier, in the Oval OfSce. he had personally 

assured Senator Bob Graham that there would not be any law enforcement operations under the cover of 

darkness.* 

Along, with the inaccurate spin about part ofthe events is the INS's continued stonewalling on 

'U.S. Senator Graham, who is widely regarded as a moderate and one of the Senate's mosl 
thoughtful members, minced no words about "a clear commitment which was violated." See Exhibit 
"8," copy of transcript of interview of Senator Bob Graham. He also spoke cornpcllingly about the 
INS's amazing professions of ignorance as to whether there might have been guns m the house, a 
house which was continually accessible to police officers: 

The fact is that if law enforcement intelligence didn't know whai was happening in 
that little house right in back of us for five months, didn't have an absolute 100 
percent understanding of who, what and what capabihties was in that house. There 
wasanwmmorh fajluTcoflawenfon:ement intelligence. That fact is, thoy did know, 
and they knew that it was not necessary to come with machine guns and scare 
children and tear ga5 innocent citizens. It was a gross, exqqssive u.<;e of force. 
(Emphasis added). 
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the subject of Elian's present and immediate fiiture.' On Saturday aftemoon, the Attorney General 

participated in a two-hour telephone conference, held at the offices of The Mami Herald, with Aaron 

Podhurst, Tad Fooic, Carlos Saladrigas and Carlos de la Cmz dunng which ."ihe discussed "the case and 

the events of the last two days." Exhibit "2," Saladrigas Affidavit ̂  32. During that teleconference, Mr. 

Saladrigas asked the Anomey General whether she could guaisntee that Elian was alone with his family 

and outside the control of Cuban agents. Id. The Attomey General "replied that she had cn knowledge 

of who was with the child and had no authority to limit access to the child." Id. That is a startHng 

statement. It is deeply un.'jenling for the nation's chief law cnforccmcni ofEcof. after wrenching a six-

year old from a loving household through the use of armed for̂ e, to disavow knowledge or ability 

concerning the prrjlcction of the child Irom agents ofa foreign government while simaicd at a United 

States Air Foroe base. 

Even worse, however, is the fact that, with or without the Dqjartment of Justice's knowledge, 

Cuban government officials have already been meeting with Elian. Thus, in yet another grim and 

unfathomable irony, the U.S. government is denying access to Elian's U.S. family, doctors and lawyers, 

while allo"wing agents of the Cuban government from which this appeal seeks protccrion, to see this 

child. 

V. This Court Has The AbUity To Enforce Its Existing Injunction 

Unfonunately, the rapidly changing and dramatic circumstances of this case have made it 

necessary for this Court lo step in to clarify and enforce its earlier Order in order to meaningfully 

'On Saturday evening, counsel for appellant faxed a letter to the Attomey General and David J. Kline 
expressing concem that Elian Gonzalez might be placed in a sitiiation in which Cuban government 
pcxsonnel would have control or supervision. To date, the INS has ignored the letter which is 
attached as Exhibit "9," The Miami Herald, however, on April 24,2000, reported that "[a] Clinton 
administration official did say that Cuban officials have visited the family' two or three rimes' since 
the family's airival Saturdjay." 
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maintain the ability to proceed "̂ ith this appeal. This Court's Order recognized that Elian's appeal 

raises a substantial case on the merits regarding his entitlement to ultimate relief in the form of an 

asylum bearing, and therefore enjoined Elian's removal from the United States during the pendency of 

the appeal, Thia motion seeks to enforce or clarify that Order in order to ensure that it does not become 

meaningless. 

This Court's power to effectuate its previous Order is unquestioned. As the Supreme Court has 

emphasized, "federal courts arc not reduced to issuing injunctions against state officers and hoping for 

comphance. Once issued, an injuncuon may be enforoed." Hullo v. Pinney. 437 U.S. 67g, 690 (1978). 

Accord Parker v. RyoA, 960 F.2d 543, 546 (5" Cir. 1992) (inherent authority to enforce injunctions and 

to preserve court's abiUty to render judgment) (citations omitted). Similarly, this Court enjoys inherent 

power to enforce and clarify ils iiyunciion when faced with changing factual circumstances and 

repeated threats to its jurisdiction. The Second Circuit has described the nature of this inherent power: 

An injunction is an ambulatory remedy that marohes along according to 
the nature ofthe proceeding. It is executory and subject to adaptation as 
events may shape the need, except where rights are fiilly accrued or 
facts are so nearly pcnnxAent as to be substantially impervious to 
change. 

Sierra Club V. UnitedStates Army Corps of Engineers, 732 F.2d 253. 256 (2d Cir. 1984) (citing 

Swift, 286 U.S- at 114). See also Augustus v. 5cAoo/ Board of Escambia County, 507 F.2d 152, 156 

(5* Gr. 1975)" (a court has inherent power to enter such ancillary orders as aro necessary lo carry out 

the purpose of its lawful authority). 

This Coun should act to prevent a violation not only of the letter but also of the spirit of its 

Order. DeKalb County School District v. Schrenka, 109 R3d 680, 684 (11"̂  Cir. 1997) (fiirther relief 

• See Bonner v. City ofPriichard, 661 F.2d 1206 (11"* Cir, 1981) (adopting as binding all 
decisions ofthe former Fifth Circuit handed down prior lo September 30, 1981) (cn banc) 
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required consistent with the letter and the spirit ofthe decree."); Securities and Exchange Com'n v. 

Okin. 137 F. 2d 862, 864 (2d Cir. 1943) f'The duty ofthe defendant was obedience not only to the 

letter, but to the spirit of the Order."). 

VI, In Order To Protect This Court's JurisdictioQ Over This Appeal, Appellant Must 
Be Prevented Prom Being Taken Onto Property Under The Control Of The Cuban 
Government 

An essential corollary to the injunction already preventing Elian's removal ftom the United 

States is his continuous presence within the borders of this Court's jurisdiction. The same concems 

requiring the injunction preventing Elian's removal from tiie United States mandate that he be kept out 

of locations within ihis country that aro immune from this Court's power, but within the control of 

Cuba- Just as critical is the Coun's stricmre that the INS must take the "reasonable and lawful steps as 

necessary" to prevent removal. Any common sense adherence to this command requires that Elian not 

be placed even briefly in the control of Cuban govGrnment agents or instrumentalities who could 

abruptly remove him with impunity and immunity. 

Tbe serious risks of removal that would accompany entrustment to Cuban properly or personnel 

are manifest The premises of a foreign embas-iy are inviolable. See El-Hadad v. Embassy of the 

United Arab Emirates, 69 F. Supp.2d 69, 75 n 5 (D.D.C. 1999). The agents ofthe receiving state {i.e., 

the United States) may not enter except with the conseat of the head of the diplomatic mission. Sec, 

e-g.. 767 Third Avenue Associates v. Permanent Mission of the Republic of Zaire. 988 F.2d 295. 298 

(2"'' Cir. 1993); Fatemi v. United Siaies, 192 A.2d 525, 528 (D.C. 1963). Moreover, the "pnvate 

residence of a diplomatic agent shall enjoy the same inviolability and protection as lhe premises of the 

mission." York River House v. Pakistan Mission to tke United Nations, 820 F. Supp. 760, 762 

(S.D.N.Y. 1993). 

Alao immune from U.S. control are Cuban government functionaries, Diplomatic irmnunity, 
12 
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like sovereign immunity, belongs to the foreign state (r.c, Cuba) and may only be waived by that slate 

itself See, A<juamarS.A. v, Del Monte Fresh Produce, N.A., Inc.. 179 F,3d 1279, 1295 (11* Cir. 1999) 

Diplomatic immunity, therefore, may not be waived by the diplomat him.self, bul must be waived by the 

diplomat's state in an express writing transmitted to the United States State Depanment. See. United 

States v. Deaver, 1987 WL 13365 (D.C, App. 1987); Fatemî  192 A2d at 528; UnitedStates v. Arizti. 

229 F.Supp. 53, 54 (S.D.N.Y. 1964). 

If Elian were transferred to territory outaide of this Court's jurisdiction, the potential 

ramifications are clear. The Cuban govemment has emphatically proclaimed on coundess occasions 

that it wants Elian retumed immediately. The U.S. proclaims Cuba to be an outlaw state. Therefore, 

Cuba has both the strong motive and the indifference toward U.S. laws that could simply put Elian on a 

plane and depart bound straight to Cuba or a third country way station. As is sadly obviou.?, unexpected 

opciations in the dark of night are apparently a preferred method for imposing solutions where Elian is 

concemed. Certainly, ii provides no comfort for ihc INS to state that Elian will not be allowed to leave, 

but that the father can depart for Cuba al any time (Exhibit "10"). Obviously, any notion thm reatmimng 

Elian while his father can leave with him is untenable. In rcahiy, if Elian is subject to Cuban control in 

any form, this Court would be rendered powerless to prevent his abrupt deparmre ftom the United 

States, and no power in the United States could compel his remm from Cuba. Just as plainly, the INS is 

not taking such "'reasonable and lawfiil measures as necessary" to prevent Elian's removal. 

Reportedly, Elian ia currently being held at Andrews Air Force Base outside of Washington, 

D.C. The INS has indicated that he will be moved from Andrews imminently, but has refused to 

disclose the location to which he will be removed. Indeed, the INS refuses to state whether Elian will 

be removed to areas within the U.S. that arc nonetheless beyond this Court's jurisdiction because they 
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are controlled by representatives ofthe Cuban government.' In light of Elian's imminent transfer to an 

undisclosed location, and the INS's refusal to provide any assurance about the location or the access by 

Cuban functionaries, it is important that this Court acl to preserve ita continuing jurisdiction over this 

appeal. 

VII. In Order To Protect This Court's JurLsdictiou Over This Appeal, Appellant Must 
Be Prevented From Being Exposed To Diplomats, Gfricers, Physicians, Agents Or 
Any Other Representatives Of The CubaD Government 

In order to preserve this Court's power to order meaningful relief in the form of an asylum 

hearing, Elian must be protected from the very government from which he seeks asylum during the 

pendency of his claim. Therefore, safeguards are required preventing contact with any agents of ihe 

Cuban government while he is in the United States, including Cuban government officers, diplomats, 

and particularly Cuban physicians and psychiatrists wilh instmcrions to reindoctrinate him. To pemiit 

Elian to be placed in the hands of Cuban government agents amounts to the immediate infliction ofthe 

ultimate harm that this appeal seeks to avoid. Whatever may be the intentions of Juan Gonzalez, he 

cannot resist the directives of the police state that houses raosi ofhis family back home, even while he 

stands on a U.S. base. 

Asylum claims, like Elian's, are anchored upon the need to be protected from a foreiRn 

govertuncnt's exploitation and persecution. Harmful measures could occur wherever that country's 

agents can be found. Clearly, Cuban operatives sequestered with Elian in the United Stales are as 

capable of harming Elian psychologically as Cuban agents m Cuba. Indeed, the recent, unprovoked 

' Although the Cuban govemmeni initially suggested that it would withdraw immunity for the 
residence in Bethesda, Maryland, no Cuban diplomat ever delivered a formal diplomaric note 
renouncing that stams and, according to the United Statea Dcpartmenl of Sute, the houae in 
Bethesda remains "inviolable." Exhibit "10," "Dad's Temporary Home Off-Limits To U.S.," Tfie 
Miami Herald, Saturday, April 22,2000,15A. 
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physical assault on United States citizens by Cuban "diplomats" assigned lo the Cuban Interests Section 

demonstrates the contempt that representatives of the Cuban government have for this country's laws 

and process. iSce Composite Exhibit "11," "Radio Figure Blasted. Cairalla Links Him to Envoy," The 

Miami Herald, April 19, 2000; "A Blow for Diplomacy," Tke Miami Herald, April 19, 2000. Deapile 

some beliefs lo the coniraiy, Cuba is still a bruial police slate. On April 18, 2000, the day before the 

Court issued its Order, the United Nations Commission on Human Rights adopted a resolution decrying 

Cuba's failure to ensure basic human rights and noting Cuba's "continued repression of members of the 

political opposition and about the detention of dissidents." 5cc Exhibit "12," April 18, 2000, Uniied 

Nations Press Release. Cuba had the disgraceful distinction of joining Myanmar (f/k/a Burma), Siena 

Leone, the former Yugoslavia, Sudan and Iran on the list of countries condemned by the United 

Nations. Oddly, even as the INS has stepped up so devaiuringly its effort to remove Elian to Cuba, the 

United States is strongly supporting the resolution lhat so hanhly condemns UiatTeEimc. 

"nie need to prevent Elian's contact with individuals associated with the govuminunt that is the 

subject of his underlying asylum claim, is nowhere on the INS's present agenda. The Attomey 

General's surprising statement this past Saturday that she has no idea who is meeting with Elian, 

underscores the fact that the INS is chronically unable or unwilling to address the safeguards needed for 

this child. Inexplicably, an excruciating commitment to destroying Elian's asylum rights has infected 

this case from the moment in early December when Castro began his strident, high-decibel demands for 

Elian's return."* With Saturday's pre-dawn raid, the INS's unprecedented zeal for avoiding an asylum 

hearing, "without having met wiih Plaintiff or having any evaluations done oo his capacity" Order at 7, 

'°As descnbed in Exhibit "C" to appellant's motion of April 14, 2000, the ENS comTrtined on 
December 1 to keeping Elian here so lhat the family courts could handle rhe issues ofElian. Castro's 
tiradea began four days later and, to say the least, things have never been the same, 
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n-7, has taken an even more destructive turn of events. 

The INS finally met Elian, at gun point, with tear gas. And now, rather than consider his rights, 

the INS launched a final stî tegy for utterly destroying ihem. No one should be surprised in light ofthe 

continuing Cuban contiol ovur Juan Gonzalez and its recem interactions with Ehan, if the coming days 

see an alleged repudiation of Elian's claim, followed by a motion to dismiss the appeal for supposed 

mootness. If this Court is to have any mcaningftil abiUty to issue an ultimate remedy in fhis case to 

preserve EHan's potential asylum rights, Cuban agents, including government officers, physicians, and 

psychiatrists, must be enjoined from interacting wjih him. That restraint should continue during the 

pendency of the appeal and throughout the asylum process, should this Coun eventually mandate such 

proceedings. 

vni. Appellant's Family, His Treating Physician and His Attorneys Mast be Given 
Access to Him on a Regular Basis Feading the Outcome of the Appeal 

Elian was abruptly and violartly removed from his American family. This is the family that 

dunng the past five months, provided Elian with lovc, stability and safety since he was found floating 

alone in an irmcr tube off the Florida coast afler having witnessed the drowning of his mother, step­

father and nme other adults. As this Court repeatedly noted in its Order, the INS refused to meet and 

evaluate this child before stripping him of his rights. In light of Elian's Thanksgiving Day rescue, it is 

more than ironic, indeed it is reprehensible, thai tiie INS chose a pre-dawn, aimed, snatch-and-giab 

assault on Elian's home over this Easter weekend as its way of meeting Elian. For the second time in a 

span of five months, Elian has been deprived of a mother figure in shattering circumstances. Al worst, 

this is cold-blooded treachery-at best, a crude insensitivity. In either case, it is further proof that the 

INS smmbles badly and tragically whenever it enters the unfBmiUar realm ofa child's well-being. 

Accordingly, it is even more clear than before that the INS lacka rhe competency to prevent 
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further harm from endangering Elian's fragile emolional and mental health. Illustrating thai 

indifference to jeopardy is the refiisal to allow Lazaro Gonzalez and his family members regular access 

to and interaction wilh Elian. Thia would reduce the severe harm firom the mpture of tiie bonds lhat he 

established during the past five months, bonds thai were so abmptly terminated in Saturday's pre-dawn 

raid. Further, as staled in the most recent psychological evaluation and report, in order properly to 

moum the loss of his mother and lo readjust to his new family, Elian must remain in contact with his 

U S. family members. Otherwise, Elian will be led ro believe thai he was abandoned by relatives in 

Miami after he ttagically lost his mother and stepfather at sea. Indeed, the removal ofElian with armed 

force &om that family's home can only reinforce dramatically his feelings of abandonment and deep 

anxieties. No doubt, those intensified fears may foster superficial compliance with adult wishes, while 

scarring even more deeply Ihe inner psyche ofa child in distress. 

To facilitate a less damaging transition, Elian's tteating physician must also be granted 

immediate and continuing access to him. It is obviously crucial that Ehan receive continuity in his 

treatment. Therefore, he should be visited and seen by ihe physician who has estabUshed months of 

trust and communication with him. Dr. Alina Lopcz-Gotardi is the only individual with the significant 

background knowledge necessary to evaluate what is in Elian's bcsl interest from a paychologicaJ 

standpoint. Casting Ehan entirely into the hands of unknown new physicians, particularly in light of 

tiic new wave of trauma from Saturday's raid, will almost assuredly effect a drastic rĉ 'ersal of Elian's 

recent progress. By ensuring continuity of treatment, Elian's physician may be able to ameliorate the 

trauma of being thrown at gunpoint from the arms of the very man who rescued him at sea and. if 

possible, ciiBure lhat the healing process of recent months is nol irretrievably damaged. 

Finally. Elian's attorneys need to be assured that they will have access to their client dunns die 

appellate process- Although access by Elian's family members and his treating physician is paramount 
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to the child's well-being, other issues here deserve great respect in our legal systems. As a result, this 

Court should not permit the INS lo sever unilaterally the relationship between Elian, the real party in 

interest here, and his attomeys. Clearly, the law requires that Elian's attomeys must bc granted access 

to Elian. See Jean v. f̂ elson, 727 F.2d 957, 983-984 (1T Cir. 1984) {en banc), affd on other grounds. 

472 U.S. 846 (1985) 5ee also Committtte of Central American Refugees v. INS. 795 F.2d 1434, 1438 

(9* Cir. 1986), and cases cited therein ("The key factor preseni in each of these eases showing a 

constitutional deprivation is tiie existence of an estabUshed, ongoing attomey-clteni relationship."). 

IX. Need For An lodepeodBnt OITicer of the Court 

It is recognized here, as tiic INS itself acknowledged on December 1, 1999, before Castro's 

rages began, that it is not the usual role of federal courts to supervise child custody matters. Normal 

principles of federation counsel strongly against such intervention. Of course, little is normal about 

this case, and i f ever (here was an occasion for direct federal involvement into issues of nsiuiiion and 

access by families, doctors and lawyers, thi.") ia the case. Moreover, as a people, we have for more than 

two centuries looked to our federal courts as the sentinel of liberty, especially in mancre of conflict 

with one's own government. For that reason, this Court should considers clarifying and modifying its 

present order to state simply that roaaonable access and visitation should be allowed to Elian's U.S. 

family, his treating medical professionals and his attomeys. Indeed, present conditions impose the 

distressing paradox of a U.S. Government that bars access by U.S. fiamily and professionals while 

facilibting visitation by the Cuban agents of a totalitarian regime that our country consistentiy 

condemns. 

And yet, in cases of great emotion and controversy, it can be all the more appropriate to rely on 

long-standing principles aa the compaaa for passage through difficult passions. Therefore, on balance, 

tiie most appropriate remedy may be the appointment of a temporary guardian ad htem or other 
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independent judicial officer to deal with certain interim issues while this appeal is ongoing. Those 

issuea should include, but perhaps not be limited to, issues of visitation as well as medical and legal 

access. Conceming family and medical issues, a neutral officer of the court might engage and rely on 

an independent child psychologist to mediate any difference between the INS psychologist and the 

child's treating psychologist Already pending before tiiis Court is tiie appellant's contention submitted 

over two months ago the district court should have appoimed a guardian below conceming Elian's INS 

administrative proceedings, Johns v, Depanment of Justice, 624 F.2d 522 (5* Circuit 1980). The issue 

now being submitted to this Court is related, but still different, and is far more urgent. Here, a guardian 

ad htem is needed on a temporary basis to deal with the immediate concerns and interests of Elian in 

the wake ofa shattering reprise ofhis previous loss of loved ones inthe darkness of night. Irrespective 

of whetiier Rule 17(c) is directiy applicable lo the appellate context of the present tragic dilemma, 

courts have inherent authority and an ancient duty: 

[t]he infant ia always the ward of every court wherein his 
rights or property are brought into jeopardy, and is 
entitled to the most jealous care that no injustice bc done 
to him 

DuPont V. Southern Nat. Bank of Houston, Tcz.. 771 F.2d 874, 881 (5̂ ^ Cir. 1985). So powerful 

is fhis "ancient precept of Anglo-American jurispmdenee" tiiat appellate courts have decreed prQteijtion 

for children sua sponte. Johns v. Department of Justice, 624 F.2d 522 (5" Cii. 1980); Wenger v. 

Canastota Central School Dist.. 146 F 3d 123, 124 (2d Cir. 1998). 

We believe this Court itself has die inhereni authoriiy to appoint such a guardian or other court 

officer, especially in Ught of present exigencies. Nonetiieless, if tiiis Court concludes otiierwise, we 

would respcclfvilly request a partial relinquishment of jurisdiction to tiie district court, on an emergency 

basis, directing the district court to appoint an interim and neutral officer ofthe coun for the balance of 

this appellate proceeding. 

18 
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X. Conclusion and Prayer for ReUef 

Wherefore, appellant respectfully requests that ihi.s Court enter an Order: 

\ l (1) preventing him from being taken to any location outside the 
territorial jurisdiction of this Court, including tiie Cuban Imerests / 
Section in Washington, the homes of Cuban diplomats, and any property 
and premises owned or leased by agents of the Cuban government which 
are immune from this Coun's process: " 

(2) preventing him from being transferred to the custody or care of or j 
put in the presence of any agent or insirumentahties of tiie Cuban I 
government; 

(3) preventing him from being handed over, visited or observed by 
physicians, psychologists, or other medical personnel associated or 
affiliated wiih the Cuban government; and '-^ 

n 

\rX^) providing that Elian and his attorneys, family, and his treating 
I physicians and psychiatrist be given regular and reasonable access to 

;/ him during die pendency of his appeal; and conjunctively and 
^ alternatively. 

(5) appointing an independent guardian ad litem or other officer of the 
Court to assure this Court that on an interim basis, the interests of this 
child are being protected as it described in item."? (I) through (4). 

Linda •sbcrg-Braun, Esq. 
Florida Bar No. 0527282 
Hackley Bemstein Osberg-Braun, P.L. 
2875 N.E. 191" Street 
Penthouse 1-B 
Aventura, FL 33180 
Telephone: (30S) 692-8888 
Facsimi)':: (3DS) 692-8838 

L^DAOSBERG-BRAlS<37 / 

Respectfally submitted, 

Barbara Lagoa. Esq. 
Florida Bar No. 966990 
Judd J. Goldberg, Esq. 
Florida Bar No. 0115924 
Greenberg, Traurig, P.A. 
1221 BrickeU Avenue 
Miami, FL 33131 
Telephone: (30S) 579-0500 
Facsimile: , (305)579-0717 

BARBARA LA 
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Kendall CofTey, Esq. 
Florida Bar No. 259861 
Coffey, Diaz & O'Naghten, LLP 
2665 South Bayshore Drive 
Miami, FL 33133 
Phone: (305) 285-0800 
Facsimile; (305) 285-0257 

Bv: ^ CIILU 
KENDALL COFF; 

Attorneys for Plaintiff-Appellant 
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rERTTFTCATp OF SERVICE 

I HEREBY CERTIFY thar a true and correct copy of tiie foregomg was delivered via 

facsimile and also by U.S Mail on this ^^/i^d&y of April, 2000, to: 

HON. THOMAS SCOTT 
United States Attomey 
Southern District ofFlorida 
99 N,E. 4"̂  Street 
Miami, FL 33132 

DEXTER A. L E E , ESQ. 
Assistant U.S. Attomey 
Southern District ofFlorida 
99N.E. 4̂^ Street 
Miami, FL 33132 

WILLIAM J. HOWARD, ESQ. 
Senior Litigation Counsel; 
Office of Immigration Litigation, 
Civil Division 

U.S, Dcpartmenl of Justice 
1331 Pennsylvania Avenue, N.W. 
Room7016S 
Washington, D.C. 20004 

DAVID KLINE, ESQ. 
Office of ImmiEration Litigation, 
Civil Division 

U.S. Department of Justice 
1331 Pennsylvania Avenue, N,W. 
Room 7016S 
Washington, D.C. 20004 

By: /A/iM 
' KENDALL COFFEftf/ 
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(CORPORATE DISCLOSURE STATEMENT 

Elian Gonzalez v. Janet Reno, et al Docket No. 00-11424-0 

1. Roger A. Bematein, Esq. 

2. Linda Osberg Braun, Esq. 

3. James E. Castello, Esq. 

4. Prcgident William Jefferson Clinton 

5. Kendall CofTey, Esq. 

6. Coffey, Diaz & O'Naghten 

7. Gregory Craig. Esq. 

8. Spencer Eig, Esq. 

9. Judd J- Goldberg, Esq. 

10. Elian Gonzalez 

11. Juan Miguel Gonzalez 

12. Lazaro Gonzalez 

13. Michele Gordon 

14. Greenberg Traurig, P.A. 

15. Hackley, Bemstein & Osberg Braun. P.L. 

16. William J. Howard, Esq. 

17. Thomas Hussey, Esq. 

18. David J. Kline, Esq. 

19. Edwin S, Kneedler, Esq. 
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TENTATIVE TALKING POINTS FOR THE ATTORNEY GENERAL 
11"' Circuit Court Decision 

Good Afternoon. 

^ For the past four months, the case ofElian Gonzalez has touched the 
V hearts of virtually every American. 

j It IS a case about a 6 year old child - and the sacred bond that exists 
1} between a father and his son. It is that simple - Juan Miguel wants his 
9 son. 

I believe Elian should be retumed to his father. We have said that all 
along. The order today from the Court of Appeals says that Elian 
should not be removed from the United States while the appeal remains 
pendmgl But it does not disagree with my determination that the boy 
should be reunited with his father in the United States as soon as 
possible. In fact, the court said that "we need not decide where or in 
Whose custody Plaintiff should remain while this appeal is pending." 

There are two issues here that must be kept separate. One is whether an 
asylum application can be brought by distant relatives over the objection 
ofa father who is the sole surviving parent. The other issue is who 
cares for the child while he is in the United States. The appeal deais 
only ̂  the asylum issue, not the care issue. The court's order does 
not preclude me from placing Elian in his father's care while he is in the 
UnitedStates. 

The immigration laws clearly call for a child to be placed in the care ofa 
parent in preference to a more distant relative while the child's 
immigration situation is being resolved. Elian's father is here to be 

^^^^^^^^^ his son, and I intend to see that that happenŝ -o . . - ^ ^ ^ 

The 1Circuit's order prevents the child from leaving the country 
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while the appeal is pendmg - a condition which both the Justice 
Department and Juan Miguel Gonzalez had already agreed to once Elian 
.s reunited w,th his father. We will abide by the court's order 

We are still reviewing the court's decision and nrn nonmJuiiui riUliL 

the United Stat... And we will t a k l T c Z T ^ ^ ^ 
most appropnate under the circumstances. 

Most Americans understand that we have gone to great lengths to 
encourage the parties to resolve this matter cooperatively. And because 
there .s a Uttle boy at the center of this case, we have noLcted in haste 

Je"set?2 M m?' '^-^^ r * . " " f '""P^"*'^^ ̂ ^̂ f̂̂ '̂ Thursday we set a 2.00 PM deadlme for the relatives to present Elian to the INS 

i ' t n ! f °" '"''^ '° <=°™^= °f those 
Wheni r " I ' ^ ^ ' f " ^ 'l̂ -dline carried great significance. 
When Lazaro Gonzalez did not comply, parole and care was revoked 
ft-ora Lazaro Gonzalez - and he now no longer has lawful custody of 

I would reemphasize that Lazaro Gonzalez remains in noncomphance 
with a lawful order that he return Elian to his father. When the INS 
places an unaccompanied child into the care of an adult, the INS has the 
authonty to require that that person present the child as necessaiy for 
immigration purposes. The decision today in no way affects that 
authority. 

Appeals. Thnnlr ymu 
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Cuba: Eliin and Human Rights ' ^JV^^^ 

Background: On April 18 the Czech/ Polish sponsored resolution condemning Cuba's 
hmnan nghts situation was passed. We have received inquiries as to why Eliin would be 
sent back to Cuba if we condemn tiie hmnan rights situation. However, only iftiie parent 
wanted tiie child retumed to a country where the child would be persecuted as defined in 
tiie Refugee Convention or tortured as defined in tiie Torture Convention would it be 
appropriate to refuse tiiat request. The Commissioner and tiie Attomey General satisfied 
tiiemselves tiiat tiiere was no objective reason to tiiink tiiat Elian will be persecuted or 
tortured m Cuba. This is consistent witii tiie fact tiiat not every person who lives in a 
country where tiiere are human rights violations is himself a victim of persecution or 
torture. There are many ways in which human rights can be violated witiiout rising to tiie 
level of persecution or torture. 

r 

Question: Why are you tiying to send Elian back to Cuba while at tiie same time 
condemning the deplorable human rights conditions in tiiat country? 

Answer: The United States is countiy govemed by laws and we must uphold those laws. 

Furtiiermore, tiie rights of tiie parents are recognized intemationally and have been a 

centiral tenet of our work on behalf of Americans abroad. When Eliin's motiier died 

tiiere was a surviving parent - Juan Miguel Gonzalez - who was exercising parental 

rights in Cuba and who asked tiiat Elian be rehimed to him. Were tiiere a similar case to 

tiiat of Eliin involving an American child abroad, tiie Department of State would expect 

the foreign govemment to return tiie child to tiie surviving parent immediately. 

In reuniting Elian witii his fatiier we are not dismissing tiie dismal human rights situation 

in Cuba, far firom it. Instead, we and tiie intemational democratic community must ^ 

redouble our efforts to bring democracy and respect for human rights in that countiy so ^ 

t Eliin can enjoy the rights and fi-eedoms we all want to see in Cuba. 
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U.S. Department of Justice 

Civil Division 

Washinpon, D.C. 20530 

March 23, 2000 

BY FACSIMTT.K TPAN.SMTSSION AND FIRST-CIA5S MAIL 

Kendall Coffey, Esq. 
Coffey, Diaz & O'Naghten, L.L.P. 
2655 South Bayshore Drive, Suite 200 
Miami, Florida 33133 

Re: Elian Gonzalea v. Reno, git a l . . No. 0Q-Q2Q6-C:TV 

Dear Mr. Coffey; 

I want to thank you and your colleagues for meeting wich us 
on such short notice yesterday to discuss matters in light of the 
Court's decision to dismiss the above-captioned lawsuit. 

As discussed yesterday, the principal objective of 
Commissioner Meissner and the Attorney General i s to bring about 
a prompt, fa i r , and orderly resolution of this case in the manner 
most conducive to Elian's well-being. As Judge Moore stated in 
his decision, "each passing day i s another day lost between Juan 
Gonzalez and his son, [and] the Court can only hope that those on 
each side of this l i t i g a t i o n place the interests of Elian 
Gonzalez above a l l others." Under these circumstances, we are 
prepared to revoke Elian's parole into Lazaro Gonzalez's 
temporary care in order to carry out Commissioner Meissner's 
decision of January 5, 2000. 

In light of the Southern District's dismissal of the lawsuit 
and the need, emphasized by the court, to avoid any further 
delay, the govemment would now proceed, in the ordinary course, 
to carry out the decision of the Coramissioner that the di s t r i c t 
court sustained by effecting the immediate reunion of Elian and 
his father, unless Lazaro Gonzalez obtained an injunction pending 
appeal to change the legal status quo. As you know, a motion for 
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an injunction pending appeal, while properly granted only rarely, 
is the recognized means within our judicial system by which 
Lazaro Gonzalez may seek judicial intervention i f he disagrees 
with the d i s t r i c t court's determination that the appellees are 
free to proceed with their intended course of action. 

We are willing, however, to consider an alternative way of 
proceeding in this case so long as appellate proceedings can be 
completed and Elian can be reunited with his father in a 
timeframe comparable to what would normally be required for the 
Court of Appeals to irule on a request for an injunction pending 
appeal. Our discussions yesterday regarding a joint motion for 
an expedited appeal may present a framework for such an 
arrangement. 

We propose that the parties agree in writing to request 
jointly, not later than tomorrow, March 24, 2000, that the Court 
of Appeals set an expedited briefing schedule and accelerate i t s 
consideration of your appeal, subject to the following terms and 
conditions: 

1. Appellant's opening brief is due seven 
calendar days from tomorrow, March 24, 2000; 
appellees' answering brief is due seven 
calendar days from the date of service of 
appellant's brief; and appellant's reply 
brief i s due three calendar days from the 
date of service of the answering brief. 
Service i s to be by same-day facsimile 
transmission and fir s t - c l a s s mail. Oral 
argument w i l l be conducted as soon thereafter 
as practicable. 

2. I f the Eleventh Circuit panel grants the 
parties' joint motion for expedited briefing 
and consideration, appellees w i l l not 
exercise their authority to revoke Elian's 
parole and terminate Lazaro Gonzalez's 
temporary care of Elian pending the court of 
appeals' decision on the expedited appeal. 
I f the Eleventh Circuit panel affirms the 
di s t r i c t court, Lazaro Gonzalez and his 
family agree to comply with the instructions 
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of the Immigration and Naturalization Service 
conceming Elian's transfer within three 
calendar days of the Eleventh Circuit panel's 
decision, unless appellant obtains an 
injunction pending the f i l i n g and disposition 
of a petition for a writ of certiorari in the 
Supreme Court. Any motion by appellant for 
such an injunction shall be expressly 
conditioned upon appellant's f i l i n g of such a 
certiorari petition within five calendar days 
of the court of appeals' decision and, i f 
requested by appellees, shall be further 
expressly conditioned upon agreement by 
appellant to the f i l i n g of a joint motion in 
the Supreme Court for expedition of the 
consideration of the certiorari petition to 
the maximum extent possible. 

3. In accordance with the ongoing responsibility 
of the INS for* Elian under the Immigration 
and Nationality Act and implementing 
regulations, this agreement shall not prevent 
appellees from terminating Lazaro Gonzalez's 
temporary care of Elian in the event that the 
INS determines that there has been a material 
change of circumstances affecting Elian's 
appropriate placement. 

We hope you w i l l find this approach acceptable. I f we are 
unable to reach agreement, the government wi l l make arrangements 
to implement Commissioner Meissner's decision as described above. 
Please advise us as to your position not later than 12:00 p.m. 
tomorrow, March 24, 2000. 

/ / / 

/ / / 

/ / / 
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- 4 . 

We thank you f o r your continued professionalism and for your 
willingness to respond promptly. 

Sincerely, 

DAVID J. KLINE 
Deputy Director 
o f f i c e of Immigration L i t i g a t i o n 
C i v i l Division 
U.S. Department of Justice 
P.O. Box 878, Ben Franklin Station 
Washington, D.C 20044 
(202) 616-4900 (telephone) 
(202) 616-4948 (facsimile) 

cc: opposing co-counsel 

TDTflL P.05 
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FAX (202) 434-5029 

March 30, 2000 

M r . Charles Shapiro, WHA/CCA 
Coordmatur of Cuban A f f a i r . 
Room 4906 
J^epartment of State 
Washington, n.C. 

Dear M r . Shapiro. 

mclude t b , foUo^g b i d m / u a L f ° ^ " " " " 1 State, . They 

aientm, tavorite coufiin of Elmu Gonzalez 

The.se mdividuals wiU be submitt ing the neces.<;«r^ r, 
passport^s, to the app ron r i« fp n e^^^? necessary paperwork, including tht 
next day or so. ^ ^ ' ^ ^ " ^ ' ^ ^"thontie. . m Havana during t h . ^ , . 1 . ! ana during the ooxirse of the 
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W f L U A M i e CONNOLLY L LP 

Page Two 

As you know, we heliavp f^^ t . i . 

tor4̂ :r - ^̂̂̂^̂̂̂^̂  -"̂ -̂  - . -o 
- t h you about .ccuring .dd. . .o„a, v i S o ^ f t e r X ' T 

'^ddjtionai individuals 
Thank you for your assistance m this matter. 

Very t 
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.i?j2/ « 5Vtyi ^ 

IN THE SENATE OF-THE UNITED STATES 

M\: SMlTH^f New Hampsliire. Introduced ilie rollowing bill; i^-hich was read 
twice and referred to the Committee on •_ 

A BILL 
For the relief of Elian Gonaalez and otlier family members. 

1 Be ii enacted hy the Senate and House of Represenia-

2 Hves ofthe United States of America in CoTigress assembled, 

3 SECTION 1- PERMANENT RESIDENT STATUS FOR ELIAN 

4 GONZALEZ AND OTHER FAMILY MEMBERS. 

5 (a) G-RANT OF PEEMAKENT RESIDENCE STATUS.— 

6 Notwitlistanding the Immigration and Nationality Act, or 

7 any other provision of law— 

8 (1) Elian Oonzaiez and the family members 

,9 sjjiedfied in subsection (b) are declared to be aliens 

10 lawfully admitted for permanent residence in the 
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u......T'^ .il SENATOR BOB GRflHpn ~ — — 
••• /^-^«^^^iVYN0a423"" 94569170 P.B3/03 

/ S.L.C. 

2 

1 Umud States a. of th. dat. of th. . n ^ , ^ , 

2 Act; and 

3 

4 

5 

6 

7 

8 

9 

10 

I I 

(2) the provision, of section 101(a)(13)(C)(u) 

of the Migration and Nationality Act (8 U S C 

noi(a)(I3)(C)(i:)) .HaJI not apply ^ 

3ale2 or any other fam^y member specified in sub̂  

-ction Cb), and neither he nor any such family 

-^be r shall be redded as seekin, a. ad.mss.on 

^to the United States for purposes of the immi^., 

tion laws, if any sucli alien is absent fro., the 

United States for any period by reason of having 

12 traveled to Cuba. 

13 (b) OTHEK P ^ M MEMBESS COVEBED.-The fam-

14 ily members refer..ed to m subsection (a) are the followir^., 

Elian Gonzalez 

Juan Miguel Gonzalez 

Nelsy Carmenate U'̂ ;. 

Jianny Gonzelez '-'-^ '^^-'^ 

Mariela QuinCana 

Raquel Rodriguez ^ ; 
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OFFICH OF THE MAYOR 
MIAMI'DADE COUNTY, FLORIDA 

OPTIONAL FORM 99 f7-90) 

' ' A X T R A N S M I T T A L 

UX 1 ;!NEIAS 

f iirch 2B, 2000 

J')noraWe William J-CJinton 
f resident ofwa United states 
T>e Whtle House 
>i 'ashfngton. D.C. 20500 

Cisar Mr. President: 

s isrir̂ ŝ issisa'or̂ ^̂ ^̂^ 
(TOalez-a rlgbt to exhaust elf B ^ S U L S ! ^ ^ , ^ ^ ^ ^ ^ ' ' *? El«an 

J : eous of Criminals Is a l l o ^ to?X?s?S i?«SS?S! . L'^'Ti^ '̂ '̂ ^ ^ven the most 
b b e denied ttte seme riflht? avaUable legal fsmedtes. How can a sbcyear-ow 

I ^ n S f S s ' ^ u T ^ ' S K e l l l S ^ ^ ^ ^ 
jr; tftutjon tt,al appear to te^e'^^S^^e"^^^ me is that it Is this same 
G: nzalez by threatenino to n ^ ^ J ^ S ^ t a T s ^ c ^ f l ^ ^ repmsenlatives of Elfan 

;:£S,?biê s;̂ «r̂ ^̂ ^̂  
IS j idtieved by this Thuraday? v K e r S ^ l ? h ^ ! 2 S Elian* attorneys 
JU llclal branch bas requested o f S ^ ^ ^ ^ ^ ^ ' ^ , ̂  oomplyino with all thai tte 
i" • >ur asmmunlty ^ y ^ S ^ o f m l ^ J T . on the part of INS is perceived 

.. potential of iSXSmSSde S ? ! ^ ^ *° ''"^ '^^Went. we 7m feeing 

«^ultlnaftrw, tWs*ftuaW r ? S d ^ r S « ? : S X ^ ^ ^ ^ ^ Fora^t«oicconseqLnSS' 
5E; n as your responslbiihy. w«i uumately reflect on you and the INS, and be 

A= «''*«>«.'>-«'«=omeyourleade,5hlpandurBeyourcontlnuedatt^^^ 
SI t=8re-|y. 

^ - - ^ ^ i ^ , ^ 

!< Penelas 
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1 apologize if for the third time in three days. And it necessary to say something here. 

aThalJfo 'sh^lo 'JS'hrng^^^^ 

understand the d S C l l ' ^ ^ l ^ W ^ ™ VVe can easily' 
questions they asked the child are rreallvSclSnL fST ^ "'^"^ ^"^ 
wi„ not abotm^ on that,, w t l i ' ' ^ e r K r . S e ^^e?^t^^^^^^ •' 

m o m e K e " , N * s ' ^ ' p t e ' r S ; ? i n ' t t « - - e r , yet At this 
family and they *^^i^^io ^ T < i ^ T ^ ^ T ^ ^ r . ^ " ' ' ^""^ 

hysteria, nothing is ^ ^ i l f n ^ - S n t f e l l l d ' o ^ r t ^ r u ^ ^ ^ ^ ^ 

quUe" S " ? h e i r r 4 ? l ' d i S r n r . a ; . Z ^ . ^ L ^ ' . I '̂ '̂  ' 
to subpoena him, as they S e d t̂ d̂o Ŝ ĥ . i ^ " ? *? ^"^'"^^ "^'^ f̂ "̂* so, 
committee. This is the ^ f gSLt mister Z . ^ ' ^ ' ^ ^ ^ : ^ ^ ' ^ ' ^ « Congressional 
individual there would soon S S h e r T ^ , n , h! ^ " " S * * ' " '"^^ ^n 
moment he is subpoenaed hHust otol » L • f""'" from the 
comply or tc return'to Cub^ ̂ h Z ^ ^ s l r ' ' ' ° ' ~ ' ' ° 

X ' :e reX ' . l "c? ;^ '^^ lml ran^^^^^^^^ me grandmother were not a,.id. 
- s e Who in C o m m i t t ^ r c ^ ^ r o l t i r r t S r a ^ r ^ ^ 
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l a ^ ^ ^ r ^ ? ~ - n e w h . .hey wculd 

P - ^ ' ^ ^ ^ i T L ' ' ^ ^ , ' : ^ ^ ' ^ ^ , Canitcs to 
Actually, for the first time since I ™ v * t e 6 S „ r t i ^ ^ ^ particulariy, Juan Miguel, 
talk on the phone with Juan Miguertotae ' «sid^ to 
tonight to make these «ma,t« H wiFr^S tate JZ^-*''^ ^ '"^^ 
already written down. *® « s^ort statement which I have 

much talk about the mayoS but Ttey a ^ all torn ' ^ ' ^ ^ "^'^ sc 
lawmakers who respond to the NereMs nl m J ? Z ^ " ™ c^y The 
putting all kinds ct pressure to^ "n o^S-Su^S s ^ ^ ^ ^ ^ . * * * " .^^'"9 
sort of resolution or Act to take this case n T , ^ ? . ^ " ^ - '™ ^ ' " S to pass some 
legal right to consider this c a L i S ^ ^ T d ^ r^?""*' '° '"'^ "^^e no 
decide cn the issue. Howeve'^ToulSTha! i s ^ p p ^ L ^ " * " " " " *° ''̂ ^ 

« r e n t ; e ' ' » s t?p^oTe%n^d• s ' r ' : ; , i r "'3"^' E ' - ' ^ 
- . properly and wHh a . e < , S a t e r . r e s n r n s C y T ^ ^ ^ ^ ^ 

famTy^nd we h a ™ T S ^ ^ communication v«,h Juan Miguel and his 
release the following imormaliin " ''"^ '^'^ "9ht moment, to 

. t " s l ^ " t ? S f ; ? n i s ' r n ^ ^ s t : ' » : ° ^ T ' ^ ' ^ - ^ states 
and Judge Moore' aa^m^niS by M s M n X * ^ ^ ' ' ^ ' ^ ' ^ ^ " ' ^ ^ * e INS 
medial doctors, P s y c h i a S anV S S S ^ l ^ ^ ^ J ^ ^ ^ ^ ^ '° oriteria of 
undertake the child's recuperation a n n r s T S e r t l n l f * f T " ' " 
env,rcnment While case unfows in the Atlanta CoToTCeate. 

Ind^l\n's S i f y r a t T e l t i s S d i ' s S * T J ' « ^n'*- . leas, 
family. The'lNS is Cand^ng^rL th^se p Z e 1̂ ^̂ ^̂ ^̂ ^̂  ' . ' T ^ 
ruling they will abide by such d e c S o n ^ n S f h , L ^ l f '=°"'* 9'̂ es Us 
at this moment they ar^ still r e s K TtemW '° "̂ o even that and 
.Hachild u n d e r t h e U e r s c S S K ^ ^ ^ ^ ^ 
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leSfo^n W ^ S r tho J iud » ° ' '^^ ô iWs 
reincorporated to his familyTenN^'Sa:!",!'?™^^^^^^^ ^"^ ^« be 
1 would even say the best fomuJa' S o u r ^T^ii '̂ i «s reinsertion, 
to those dialogues between E ^ r ^ n ^ l * K h e t ^ : ^ . ] ^ ' ; ^ ' ' " ' ^ "̂̂ ^ 

much more spontaneously than me ^T ,h^^^^ ^"^ others and certainly 
want to go to Cuba or vou Zuld r t S T h , ^ * on television: "Look vou 
they said to him. The chM^a^nS ?nte^,ta/''";- ^ '° stay with yoT 
'Well, don', ask me more questions" ^ ' ^ J ' ' ^ °f ^" and said! 
possibilities for this child to recuMrate m Îf, our hopes that there are tme 
that time pressure .hat w l ^ r n ^ ^ a k h ^ s ' S m e r " '""^ " " 

™n;rrinTrŵom̂rTS'v̂rc;4r'if'r ̂ 'r'̂ "-̂ ^ - six 
despite the fact that when he teft i t baJJ S a S ^ i h L ' ^ ^ T '̂̂  "^"'"^^ 
IS a very lively six-months-old AlU t S n o wS^fhl ̂  "IIP!]** ""^ By the way, this 
Elian, 12 first-grade classmates chosen Jmnnn -̂ "̂̂  * "^'^ "^^^ ""sin of 
course, Hanser. the boyTho s S hfsTh?,,^^'';^*,' ^"^ ^"'ong them, of 
much those first days after me t rZJv for ,he te« S f ' 1'°. ' ' ' ' "'̂ o cried sc 
Classmates and his kindergarten teach^ ^n^h^^ 
Whole year and knows h i m l Z weT m r n ^ , , . 1 1 ? r ' ? " * ' ^ ""^'^^ ™* him for a 
team of psychiatrists, p s y c h o K r i ^ n l ^ ^ H i r * " ""̂  '^-^ a 
.s familiar wim the AmeriL l ^ t a n d T o l S system ""^ 

' n ' c l c ^ t T b : , ° i r t o « ^ ^ ^ ^ r i ^ ^ ^ . «s you have nghtly 
school tests and move to seSnd a r X education so mat he can paslthe 

falher that many cars stop by the hou»™k1L no L t̂  '""'^ complained to his 
be hell for him that he is not e v e l t a S i n T i l """"""^ '""'^ " 

s;;rs;it'̂ X"̂ cra,sr̂ ^̂ ^̂  rs,;̂  -chers 
who IS taking care of him. °̂  moment, we do not know 

we 00, need .o make the n e c e s s a r v ^ ^ e t r n t r . ; * ^ ^ G^̂ ^̂ ^̂ ^̂ ^ 
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4 

j S i n ^ S S ^ ° S d ^ 5 . ^ ^ ^ ^ ^ ' ^ - i V wKh Juan Miguel and comrade 
he asked fcr me Possibility to ana yzL S m ^ L ^ ^ ^ lawyer for c^ain u n d e T ^ s 
aeons he would have to address in r^f-n^l technicalities involved in the 
daily communicattons beCeMhLt Z , T j Z T ^ ' S o ^ e r e are 

z^T^~^^'v^h;^" ĵ r̂ î eir̂ rfaSs ̂ t̂ -
f ^ t r " ^ ^ "'•-^ -">*"9 that 

as Mr.Cra,g has been able •o 'Li le me ^ c ^ ^ ^ ^ X e m ^ n r '̂̂ ^^ 

f ^ l d ° t a ^ J ? o ' g ^ ' ^ r l ^ r t r : S e t ^ - u r e n c e s the American aumorities 
alher or ,o do their utmost to obte n N l̂? ha taJf, ' " ^ ^ ° ' 'he child to Ws 

to wait fortheoutcomeof such sSl ' fSra^: .T«™^^^^^^^^^ 

P ^ i i y " c o n d l S l o X b o K s e T o n ^ n ^ ' r - ™ of me best 
Cardenas to Washington, syS^i iT?ha, °^- T " ^ s , we are offering to <ar?y 
both in Kindergarten and fiiTgS unSftte . ^ ^ 1 * ^ "^^^ ' ^ ^ ' ^ ="0=6' to B4n 
environment. I would say that e v ^ h ^ i l , J . ^ ^« ™s taken away from that 
famous desk shared b T H a r ^ Z H a ^ I d ^^^^ ' ^ J f P'«"«' a< teast me 
the residence. be taken on the plane for them to use at 

l^a m p ~ ^ ,e3 said to have enough space 

will have to live somewhere hut ..1^^^ °̂̂ ^ ^^^^ Perhaps the adults 
orderly fashion and forth^fam^y "nd̂ r̂ ^̂ ^̂  ^°^se to wXk in in 
created for the permanem p S o ^ of a d n l ^ ° accommodate. All conditions 4 n be 
and education in the residen?^ ^ ^ '̂̂ ^^ « ^̂ t̂ is, for medical car^ 

-nra^nd^ i Z l f T Z r n t U T h t e ^ r ^ , ^ T f ' ' ^ month a 
could challenge such arrangements I wonder who 

S o e r ^ o t S ^ ^ then Moha.ed 
have Where he is now surrounded L ^ J ^ h ^ l l ^ ^ ^ ^ ^ ^ does not 
disgraceful Situations as we have b L watĉ ^̂ ^̂ ^ ^"^^^^^ ^nd such 
deeded to Show that, for we have bin awl to see°? ' ^ ''^ '^^"^ ^'^^^^ '^^V 
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and the ideal conditions can be CTeated^rn^ifoT " ^ ' ^ However, the best 
would not be prisoners there, L ^ T t S j i w ^ ^ j u a n M' f =°"^«' "'^ " 
meir visa would allow them to \ ^ » ^ . . ^ " "̂ 'S"®' and his family We hoo? 
i n ~ g Places thereTke Câ ^̂ ^̂ ^̂  
Memonal. I have heard that them aro mL„ . ' ^ distance- and the Lincoln 
surrounding; They would™ ha^to LvtiS^ interesting places in Washington and 
will be meir school and living quarte!! " ' ' "o. tl« re^^enS 

fethe?7 rs^Lther :^ho^tvr,'';"h^- '"•""^^ '"^ ^""'^ -^^zvous v.m his 
dotting father. There is a ' ^ K e f ;uan Su^^^^^^^ r""*^' ^ PaSar iv 
was very Close, and his little b ro the°marheSTr^ l " ' ' * '°- "''^ '° she 
and 12 of his closest school friends ' *° who was his playmate 

^u^le™ n o S t V I Z ' n l T f t h e ^ S l L ^ ^ ^ ~ ^ ^a^s ago the ,2 
their Children's trip a ^ o ^ n ^ d bVt'e* " T " h l ' : ' ^ their c?,nsen, or 

rn;-v,?̂ %̂ --s4-̂ ^̂ ^ 
would leave as soon as t h e . ~ S a r h e ' l ' r r i S ^ ^ m ^ ; ™ ^ ^ ^ ^^^^ 

pT̂ !::̂ :!:,:̂ ::;:̂ ,̂ ̂ ĵ̂ v-t̂ ^̂ o.... so you had 
air».-rŝ rnô cr2̂ ^̂ ^̂ ^̂  

p b p ^ r , o ' - ^ e ^ ' ^ ^ ^ ^ ^ ^ ^ « arrives. Only his family 
few days here and when he shodd ao L o ^ ^ h r "â ^̂ s to spend a 
thrng a small ,2 students' schoo.Than^°s'^?sS,^?,r5^de^^^ " ~ ' 

-rtt^p^aVatnt^p^^^eT^^^^^^^^ " - P ' - ̂ " Cardenas wil, need 
to be perfect ,o allow time7c;rme1[,;;^ Vdap,^^r^ "̂  ' ^ " ' ^ u l 

.h;̂rîe':;:,̂Zî^ iorî r̂ r̂ tô r ™- -
remain in the, hell for that monm and ^^tf'Zl^C^Z^-',^^^^^^^^ 
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'^^^oP^^Z""!^^^^ bave a hazardous road to trail A, 
basis Offeree and blackmail; '^^'S^^Z^^.^^Vt^^^?^-- ^ 

fa f /^ . rnrpU^;r^^^^ wa..: we shal, see which walls they 

- chiS 

, u r o ^ : r t S l t X r & r ^ ^ ^ ' ^ - ' ^ schoo, a™ Willing to 

provided by the immunity of our lnteresb1;J^L""\J^^'~* ^"^ a'so 'he guarartee 
see What happens and if they ^^n?to u s ? w ^ W^hingtoa Once therê  we shjl 
Perhaps It occurs to them to imite Wietodl "^u* ^ ' ' ^ y something 
their problem and not me problern o?T,^?hpv I^^^^K'"''*^- * "^ay , mat would 
Miguel were invited to one ot ttwsl t r i^h^ -̂ "® ' am sure mat if Jua? 
awmakers and people willing to a a o m ^ L ,? ""3^' *ould be plenty o decLn, 
thai were me case they wouW be S o 2̂  ™' *° "is advisor As I s t ? if 
they could fairiy use a g ~ e S '^oJS. ' ^ " " s e ttS^e is n S n g 

byr, S S s ' ^ f t r S ^ r be accompanied 
-sanity ma, 1 do no, believe sS^a^n^sk e v T n ? ^ "'^''^ " *0"ld teTSan 

amazing me boy's drawings are. T^^X tl^J^U'Vj^ZZ^ ^ '^''^ ^ 

^ J ^ X ^ ' l , e ~ ^ ' o f o l r ' S c i V ; ? ' ^ a ^ ^ ^ " ' ^ ^ ' ^ ° ' «'"=ation in our countrv 
omer CMH"'" V " one of theiY S e n t e S t h a S e ™ r ? ™ 
olher children have also exhibited. ^P'"' 'hat the parents ot me 
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Surely, the children will be hanou K 
government nor anyor̂ e efse ŵ ^̂ ^̂^ E«̂ n and so neither the U S 
or them is hell. It^oufd acTuat T̂̂ ^̂ ^̂  
reunification would take place Stei?^^^^^ under the Washington sky that thp 
h.s classmates to prevent that 2h^f 
-mediately begin r e c u p e r l X S , ^ ^ " continuing to get sick'a'nd T h f m ' ? ' 

;s .uan Migue, and his famiiys statement that I have read here on behalf of our 

Thank you. 

(APPALUSE) 



DRAFT STATEMENT 

4/3/00 

bu. the di.u.ions ^ S l ' g t l ^ r d ' ^ l T ^ ^ ^ ^ ' ' '^ 

.nfori. ,h. M iami reUtives of when the minrfer of «re wi^ S The ITJS aiid ilie LtepamBeat̂ f Ttinirp Tvioh to ola.iMaUhe transfer of n.mi. ^ , 
mean that the child will he- imm r̂fi,r.»i "-y'-'r uiĴL uie transter of parole custody does not 
our iBterrti:^ i X h a ̂ 1 0 7 . ^ ? ' ' ' ' ^ ^^'^ grear-uncle. Instead, h is 

.forW^T^;"^^^^^^^^^^ P-- - .^h- - i " -eate as little d.mpt.on as possible 
our intLnt(to/not>dd tu the trauma thi.s innocent child hag already endured. 

i m an ordci ly and respectful way m an effon to reach a cooperative solution. 
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N A T I O N A L S E C U R I T Y C O U N C I L 

F A X C O V E R S H E E T 

NATIONAL 
SECURITY 
COUNCIL 

17th & Penn. N.W. 
Washington, D.C. 
20504 

Did you get a complete, 
clear transmission? If not 
please call: 

(202) 456-9141 

:From: Wendy Patten 

I To: Marilyn Scott-Perez - 6-9490 

I Caryn Hollis-6-9130 

Mary DeRosa-6-9110 

^ Dan Shapiro-6-9170 

^ Mike Hammer - 6-9270 

Date/Time: 3-21-00 

No. of pages to follow: 2 
Message: Attached is DOJ press statement and guidance. Justice 

^does not anticipate issuing another statement today. 

I Marilyn - please pass to Jim. thanks - WLP 
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FOR IMMEDIATE RELEASE AG 
Tuesday, March 21. 2000 (202) 616-2777 
WWW.USDOJ.GOV TDD (202) 514-1888 

Statement by Attorney General Janet Reno 
on Judge Moore's Decision 
in the Elian Gonzalez Case 

March 21,2000 

WASHINGTON, DC - U.S. Disuict Court Judge K. Michael Moore today dismissed a 
lawsuit by the .relatives of Elian Gonzalez, which challenged the TNS' decision to reunite Elian 
Gonzalez with his father, Juan Miguel Gonzalez. Attorney General Janet Reno issued the 
following staLemeni: 

"Wc are pleased that the court has sustained our judgement thai Elian should be reunited 

with his father. The court's decision reaffims our position thai only Elian's father can speak for 

his son on fedeial immigratjon mailers. The court also recognized the importance of family 

reunification and protecting the bond between a son and his sole survi>dng parent. 

"This is a country where the rule of law is respected and upheld. A federal coun has 

considered this case and has sustained our decision, a decision which was ba.sed on the facis and 

the Jaw. tt has been four months since Elian was separaLed from his father and lost his mother. It 

is lime for this little boy, who has been through so much, to move on with his life at his father's 

side. I understand the very st]-ong emotions thai have surrounded tliis case from the very 

beginning, but I have every confidence that the community will accept the Court's decision and 

wiU support the process that will reunite Elian and his father. 

00-135 
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Qand A 
Decision by Judge Michael Moore 

in the Elian Gonzalez Case 

Q: Will you wait until all appeals are exhausted before removing the child from his 
Miami relatives? 

A: Wc would have to evaluate that simation if i t arises, but our goal is to reunite this 
child with his father as quickly as possible. 

Q: What is the next step? 

A: I do nol think it would be appropriate for me to share the details of our plans, but I 
can say we will work wiih everybody concemed lo achieve an orderly, fair and 
prompt reunion between Elian and his father. 

Q: Are you worried that the relatives might hide the child or refuse lo turn him over? 

A: I have faith ihat Elian's Miami relatives will abide by the lawful decision of Lhe 
Court. 
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U.S. Departmcat of Justice 
Immigration and Naniralization Service 

Office of the Execuijvc A«ocialc Commissioner 
^251 Sirrtt Nf¥ 
Washinglon. DC 20536 

Nfr. Charles Shapiro 
Coordinator. Office of Cuban Aflaiis 
Room 3234 
Dq)artnient of State 
Washington, D.C. 20520 

DearMr. Shapiro: 

MAR 1 6 2000 

OPTIONAL FORM 99 (7-90) 

FAX T R A N S M I T T A L I T o T ^ ^ ^ 

•—'1^-4—— 

NSN 75-10-01-317-7368 

Phone * 

5099-101 GENERAL SERVICES ADMINISTRATION 

G o v e n , ^ careful consideration, we have concluded that the material provided to you by the 
S Z T ^ - t ^ / ^""^'° "^8c the current placement of Elian G o S ^ T ^ f 
^ S T ^ n f it f unsubstantiated assertions, rumor. « d speculation. wif t^Sdi^e 
evidence of abuse toward minors, the INS is not incUned tp takc^y further 
this infocmatibn action concerning 

F c d c r J ^ ^ ^ J ^ ^ T^i^tT' i ' ^ "̂̂  ' P̂ ""'̂ "''"* ê '̂ ' « temporary. THe 
""̂ f" ^̂ "̂ Ŝed INS' decision to retuni E S I O WS 

fether in Cuba ,s now considering the issues in the case. Wc are hopeful that the court will i 
a decision shonly aad that Elian and his father will soon be reunited issue 

not 

Sincerely, 

Michael/A. P^s 
Executive Aspodiate Commissioner 
for Field Operations 
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Senator Spencer Abraham 
Chairman 
Subcommittee on Immigration 
Committee on the Judiciary 
United States Senate 
Washington, DC 20515 

Dear Mr. Chairman: 

1 have received your letter of March 22, 2000, requesting our report on S. 1999, a private 
relief bill that would provide U.S. citizenship to Elian Gonzalez. The Immigration and 
Naturalization Service (INS) will provide you with the requested report as soon as possible. 

1 am writing today to clarify INS policy on the effect of your request for a report on the 
authority of the INS to take appropriate action to reunite Elian Gonzalez with his father, as it has 
come to my attention that there may be some misunderstanding among Members of Congress 
and the public regarding this matter. The request for an INS report on this bill does not prevent 
the INS from taking action in the Elian Gonzalez case, for the reasons explained below. 

As you know, it is the policy of the INS to stay temporarily the execution of a deportation 
or removal order on the beneficiary of a private relief bill if the Subcommittee on Immigration of 
the Committee on the Judiciary of either House of Congress requests an INS report on the bill. 
Our policy toward the 106th Congress is set forth in the attached correspondence between me 
and the Honorable Henry J. Hyde, Chairman of the Committee on the Judiciary of the U.S. 
House of Representatives. Although 1 have not exchanged similar correspondence with the 
Committee on the .ludiciary of the U.S. Senate, it is our policy to extend the same courtesy and 
cooperation to the Senate as we do to the House. 

As stated in my exchange of correspondence with Chairman Hyde, the INS will 
temporarily stay any unilateral fmal action to enforce departure under deportation or removal 
proceedings until action is taken on the bill or until the Congress adjourns sine die and a grace 
period at the begiiming of the new Congress expires. This policy is an exercise of INS 
prosecutorial discretion, in the interest of comity and cooperation between the Executive and the 
Legislative Branches. To stay temporarily the forced removal of an alien who has requested such 
relief through legislative action, and about whom one of the Immigration Subcommittees has 
expressed sufficient interest in considering the claim as to request a report, serves the interests of 
both Branches, as well as the interest ofthe beneficiary ofthe bill who requests the relief. As 
with any such statement of discretionary policy, the policy of exercising prosecutorial discretion 
in these cases that is set forth in my correspondence with Chairman Hyde creates no legally 
enforceable rights, and may be subject to change as the circumstances may warrant. 

There are several reasons why the prosecutorial discretion policy stated in my 
correspondence with the House is inapplicable to S. 1999. First, the policy applies on its face 
only to final action to enforce departure under deportation or removal proceedings. As Elian 
Gonzalez is not, and has not been, in deportation or removal proceedings, the policy does not 
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apply to INS action to reunite him with his father and allow him to return home to Cuba. 
Such action would not be final action to enforce departure under deportation or removal 
proceedings. 

Second - and more fundamentally - Elian's case is completely different from any 
other private bill situation we have considered. In any normal private bill matter, the beneficiary 
affirmatively seeks the relief provided by the legislation. Typically, the beneficiary is an 
individual facing deportation who is ineligible for relief under the immigration laws, wishes to 
remain in the United States, and requests Congress to provide him or her with private legislative 
relief Here, in sharp contrast, the sole surviving parent and proper legal representative of a 
six-year-old boy has made it clear that he opposes the "relief that S. 1999 would provide. I have 
determined, based upon extensive development and review of the facts, that Elian, speaking 
through his father, wishes to withdraw his application to enter the United States, and desires to 
return home. The position of the INS was recently upheld by the U.S. District Court for the 
Southern District ofFlorida. 

Consequently, for the INS to refrain from facilitating Elian's reunion with his father 
because a private bill report was requested would be contrary to his interests, unlike INS action 
to refrain from taking enforcement action to force the unwilling departure of a beneficiary in 
other cases when private bill reports are requested. Nor would it be in the interest of the INS, as 
the agency statutorily charged with administering and enforcing the immigration laws of the 
United States, to take the position that it should hinder, or decline to respect, Elian's desire to 
withdraw his application for admission to the United States and return to his home. Such a 
position is neither required by any agreement or understanding between INS and the Congress, 
nor appropriate in this unique case. Rather, as U.S. District Judge Moore correctly stated in his 
thoughtful opinion, "the reality [is] that each passing day is another day lost between Juan 
Gonzalez and his son." Let us work together to ensure that this child, who has suffered so much, 
is reunited with his father as soon as possible. 

In conclusion, the request for an INS report regarding S. 1999 does not constrain the 
authority of the INS to take appropriate action in this case. I trust that you will understand that 
this position does not stem from any disrespect for the Congress or any of its Committees or 
Members, but rather from the fact that this unique situation was not reasonably contemplated 
within any agreement or understanding regarding INS prosecutorial discretion policy toward 
beneficiaries of private bills, that the case is entirely unique and distinct from the situations to 
which that policy applies, and that to refrain from action on the basis of the report request would 
be inconsistent with the clearly expressed wishes of the legal representative of the beneficiary, 
and therefore inappropriate. I look forward to a continued record of cooperation and success in 
applying our fair and mutually beneficial policies toward beneficiaries of private relief bills. 

If you have any questions or concerns regarding this matter, please do not hesitate to 
contact me. 

Sincerely, 
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Doris Meissner 
Commissioner 
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March 29, 2000 

Shipwrecked on Dry Land 

By GABRIEL GARCIA MARQUEZ •» . 
O n Friday, when Juan Miguel Gonzdlez went to school to pick up his son 

Elidn for the weekend, he was told that Elizabet Brotons, his ex-wife and 
the boy's mother, had taken Elidn at midday and had not brought him back 

in the aftemoon. In his routine as a divorced father, this seemed nonnal to Juan 
Miguel. From the time when he and Elizabet had separated two years earlier, on 
the most amicable terms, the boy had lived with his father and spent every other 
day at his mother's house. But Elizabefs door was padlocked over the weekend 
and on Monday as well, and Juan Miguel began to make inquiries. This was how 
he learned the bad news that was already becoming common knowledge in the 
city of Cdrdenas: Elian's mother had left with him for Miami, with 12 other 
people, in an aluminum boat 5 1/2 meters long, with no life preservers and a 
decrepit motor. 

It was Nov. 22, 1999. "My life ended that day," Juan Miguel said four months 
later. After their divorce, he and Elizabet had maintained a relationship that was 
cordial but rather unusual: they continued living under the same roof and sharing 
their dreams in the same bed, hoping to produce as lovers the child they had not 
been able to have as a married couple. It seemed impossible. Elizabet would 
conceive but miscarry in the first four months of pregnancy. After seven 
miscarriages, the child they had longed for was born. They had decided on a 
unique name for him: Elian, composed of the first three letters of Elizabet and the 
last two letters of Juan. 

Elizabet was 28 years old when she left with the boy for Miami. She was an 
amiable and hard-working chief housekeeper at a hotel in Varadero. Her father 
says that at the age of 14 she was already in love with Juan Miguel Gonzdlez, and 
married him when she was 18. "We were like brother and sister," says Juan 
Miguel, a calm, deliberate man who works as a cashier. After their divorce, Juan 
Miguel and Elizabet continued living together with their son in Cardenas ~ where 
all the protagonists in this drama were born, and where they lived — until she fell 
in love with Lazaro Rafael Munero, a neighborhood tough. Juan Miguel 
subsequently married Nelsy Carmeta and had a son, who is now 6 months old. 

Juan Miguel did not have to waste time finding out where Elian was, because in 
the Caribbean everybody knows everything - "even before it happens," as one of 
my informants told me. Everyone knew that the leader of the adventure was 
Lazaro Munero, who had made at least two clandestine trips to the United States 
to prepare the way. He had the contacts and nerve to take along not only Elizabet 
and her son, but also a younger brother, his father, who was over 70, and his 
mother, who was recovering from a heart attack. Ldzaro's partner in the enterprise 
took his entire family. At the last moment, because each of them paid $1,000, 
three more people came on board: 22-year-old Arianne Horta, her 5-year-old 
daughter, Esthefany, and Nivaldo Vladimir Fernandez, the husband of one of her 
friends. 

An infallible formula for being well-received as an immigrant in the LInited States 
is to be shipwrecked in her territorial waters. Cardenas is a good departure point: 
it is close to Florida, and its coves are protected by mangrove swamps. Moreover, 
the regional art of making small craft for fishing in the nearby Zapata Swamp and 
Del Tesoro Lagoon provides raw materials for illegal boats, in particular the 
aluminum pipes used for irrigating citrus groves. People say that Munero must 
have spent some $200 and an additional 800 Cuban pesos on the motor and the 
boat's construction. The result was a kind of lifeboat, with no roof and no seats. 
Three inner tubes were put on board as life preservers for 14 people. There was 
no room for more. Before they left, most of the passengers injected themselves 
with Gravinol to prevent seasickness. 



It appears they set out on Nov. 20 but had to go back when the motor broke 
down. They remained hidden for two days, waiting for it to be repaired, while 
Juan Miguel thought his son was already in Miami..This first emergency 
convinced Arianne Horta that the risks were too great for her daugfiter, and she 
decided to leave her with her family, to be brought over later by a safe route. It 
has been said that Elidn also became aware of the dangers of the crossing and 
screamed to be left behind. 

They finally set off at dawn on the 22nd, with favorable seas but a wretched 
motor. The stories the survivors recounted in the Florida press after their rescue, 
and expanded on in phone calls to their families in Cdrdenas, revealed terrifying 
details. According to them, at midnight on the 22nd, the men in charge 
dismounted the hopeless motor and dropped it in the ocean to lighten the weight. 
But the unbalanced boat flipped over on its side, and all the passengers fell into 
the water. This may have broken the fragile soldering on the aluminum pipes and 
caused the boat to sink. 

It was the end, in darkness and an inferno of panic. The older people who did not 
know how to swim probably drowned immediately. The Gravinol, which causes 
drowsiness, must have worked against most of them. Arianne and Nivaldo 
clutched at one inner tube; Elian, and perhaps his mother, held onto the other. 
Nobody knows what happened to the third. Elian can swim, but Elizabet could 
not, and she may have let go in her confusion and terror. " I saw when Mama got 
lost in the ocean," the boy would later tell his father on the phone. What is 
difficult to understand, though it deserves to be true, is that she had the presence 
of mind and the time to give the boy a bottle of fresh water. 

His infonnation was erroneous, but Juan Miguel had a premonition of the 
tragedy. He called his uncle several times ~ Ldzaro Gonzdlez has lived in Miami 
for years — and asked about clandestine arrivals or recent shipwrecks, but was 
told nothing. At last, at dawn on Thursday, Nov. 25, the news broke in a sequence 
of events. The body of an older woman was discovered on the beach by a 
fisherman. Later, Arianne and Nivaldo were found alive. Not long afterward a 
small boy appeared in the water off Fort Lauderdale, unconscious and badly 
sunburned, lying across an inner tube, face up. It was Elian, the last survivor. 

When he heard the news, Juan Miguel was determined to speak to the boy on the 
phone but did not know where he was. On Nov. 25 a doctor in Miami called him 
to ask about Elidn's medical history. Juan Miguel learned to his great joy that 
Elidn himself had given his father's name in the hospital, and his phone number 
and address in Cardenas. 

The next day Juan Miguel talked to Elidn. Troubled, but in a steady voice, Elidn 
told his father he had seen his mother drown. He also said he had lost his 
backpack and school uniform, which Juan Miguel interpreted as a symptom ofhis 
disorientation. "No, Baby," he said. "Your uniform is here, and I have your 
backpack ready for when you come home." But it is possible that Elidn had had 
another pack at his mother's house, or that one had been bought for him so he 
would not insist on returning to his house. His fondness for school, as well as his 
desire to return to class, were clearly demonstrated a few days later, when he told 
his teacher on the telephone, "Take good care of my desk." 

From the earliest calls, Juan Miguel realized that someone in Miaini was 
disrupting his conversations with his son. "You should know that from the very 
beginning they've done everything they could to sabotage us," he told me. 
"Sometimes they shout at the boy while we're talking, or tum the volume all the 
way up on television cartoons, or put a candy in his mouth so it's hard to 
understand what he's saying." These kinds of stratagems were also suffered in 
person by Raquel Rodriguez and Marcela Quintant, Elidn's grandmothers, during 
their turbulent trip to Miami. Their visit with him, scheduled to last two days, was 
reduced to 90 minutes, with all kinds of intentional interruptions, and they said 
they spent no more than a quarter of an hour alone with Elidn. They retumed to 
Cuba shocked at how much he had changed. "This isn't the same boy," they said, 
saddened by the timidity of a child they remembered as lively, intelligent, and 
with a remarkable talent for drawing. "We have to save him!" 

Nobody in Miami seems to care about the harm being done to Elidn's mental 
health by the cultural uprooting to which he is being subjected. At his 6th 
birthday party, celebrated on Dec. 6 in his Miami captivity, his hosts took a 
picture oi'him wearing a combat helmet, surrounded by weapons and wrapped in 
the flag of the United States, just a short while before a boy ofhis age in 
Michigan shot a classmate to death with a handgun. 



In other words, the real shipwreck of Elidn did not take place on the high seas, but 
when he set foot on American soil. 

Gabriel Garcia Marquez, ifie Nobel laureate in literature, is the author, most 
recently, of "News ofa Kidnapping. " Edith Grossman translated this article from 
the Spanish. 
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