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WHA Press Guidance 
April 10,2000 

Cuba: Elian 

this week. 

Q„«„o,v, S.u,a.ion update on El.an Gonzalez and V,sas7 

UNDER REVIEW. 

u 1 „pri..ne of US-Cuba relations going to lake place 
Ouest̂ on: Is a policy review on the larger issue ol 
once the EUan case is resolved? ^ 

™ . «.O.EST O . H.S OK.V S^V.V,NC TO BE KKUN.TEO 

« H,S SON. « TO KE.AT.ONS BETW..N CUBA 

. H E . S., WE HAVE LONC SMO THAT . THE GOVERNMENT OK CUBA 

M . K E . E.INOAM.NTA., SVSTEM.C CHANCES, O.R KE.AX.ONS W ^ L 

IMPUOVE. IF ,T DOES NOT, R. . .T ,ONS WILE NOT IMPROVE. 



04/1 S/On TUE 1.5:36 E.A.X 202 736 4476 CUB.AN .AFF.AIRS -»̂ -> .AUTERO 1^001 

1 WHA Press Guidance / / 0 ) Nil 
April 18, 2000 buMSM^ ] 

Cuba: Elian and Human Rights ' 

Background: On April 18 the Czech/ Polish sponsored resolution condemning Cuba's 
human rights situation was passed. We have received inquiries as to why E l i ^ would be 
sent back to Cuba if we condemn the human rights situation. However, only if the parent 
v/anted the child returned to a country where the child would be persecuted as defmed in 
the Refugee Convention or tortured as defmed in the Torture Convention would it be 
appropriate to refijse that request. The Commissioner and the Attomey General satisfied 
themselves that there was no objective reason to think that Elian will be persecuted or 
tortured in Cuba. This is consistent with the fact that not every person who lives in a 
countr)' where there are human rights violations is himself a victim of persecution or 
torture. There are many ways in which human rights can be violated without rising to the 
level of persecution or torture. 

Question: W^y are you trying to send Elian back to Cuba while at the same time 
condemning the deplorable human rights conditions in that country? 

AnswQi: The United States is^ountry governed by laws and we must uphold those laws. 

Furthermore, the rights ofthe parents are recognized intemationally and have been a 

central tenet of our work on behalf of Americans abroad. When Elian's mother died 

there was a sun-iving parent - Juan Miguel Gonzalez - who was exercising parental 

rights in Cuba and who asked that Elian be retumed to him. Were there a similar case to 

that of Elian involving an American child abroad, the Department of State would expect 

the foreign govemment to retum the child to the surviving parent immediately. 

In reuniting Elian with his father we are not dismissing the dismal human rights situation 

in Cuba, far from it. Instead, we and the intemational democratic community must 

redouble our efforts to bring democracy and respect for human rights ij/that country so 

that Elian can enjoy the rights and freedoms we all want to see in Cuba. 



^ : ..--̂ ^ Daniel F. Feldman 
• 04/19/2000 12:13:50 PM 

Record Type: Record 

To: Wendy L. Patten/NSC/EOP@EOP 

cc: 

Subject: Fwd: Elian Solutions 

email copy... 

— Original Message 
> Message-ID: <20000419155008.15892.qmail@hotmall.com> 
> From: "Victoria Bass" <basswingo@hotmail.com> 
> To: dan_feldman@excite.com 
> Subject: Elian Solutions 
> Date: Wed, 19 Apr 2000 11:50:08 EDT 
> 
> SOLUTIONS TO THE ELIAN CRISIS 
> 
> The Capitalist's Solution: Sell him on E-Bay. But since Castro is short on hard currency, let him bid in 
cigars and rum. 
> 
> The Fly Fisherman's Solution: Throw him back where you found him. 
> 
> The Solomonic Solution: Saw him in half. 
> 
> The Draft Dodger's Solution: Give him to the Canadians. 
> 
> The Major League Baseball Solution: Trade him for two pitchers and a fielder to be named later. 
> 
> NFL Solution: Coin toss. 
> 
> NBA Solution: Toss him in the air. 
> 
> NBC Solution: Ask him what he wants. 
> 
> BBC Solution: Give him to the Blairs. 
> 
> NHL Solution: Face off. 
> 
> Hillary Rodham Clinton's Solution: Let the village raise him. 
> 
> The NRA Solution; Arm Elian so he can defend himself against the tyrannical jack booted thugs from 
the American government. Even six-year-olds have 2nd Amendment Rights. 
> 
> The PETA Solution: Doesn't matter to us, as long as the puppy doesn't get hurt. 
> 
> The AFL-CIO Solution: As long as he's not taking a job from an American, let him stay. 



> 
> The Republican Solution: Elian-PAC 
> 
> The New York Liberal Solution: Send him back to Cuba. Visit him while on an "educational tour" 
> 

> The Home Depot Solution: For 20 bucks, buy some two-by-fours, a lawn-mower engine and build him a 
better raft. 
> 
> The NASDAQ Solution: Elian.com 
> 
> The Biotech Solution: Two Elians. 
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WHA Press Guidance 
April 14,2000 

Cuba: Eli^n and Cuba's Human Rights Situation 

Background: Today the Federal District Court for the District of Columbia is hearing 
arguments by the Miami relatives' attomeys that Elian should not be sent back to Cuba 
until the hun"ian rights situation in Cuba changes. The family's injunction request is 
based on the premise that the USG is violating international law by returning Elian to 
Cuba, a countiy whose human rights record we consistendy criticize. The case relies 
heavily on the Department's Human Rights Report. 

Question: Any comments about the family's request for injunction in the D.C. District 
Court in xvhich they say that returning Elian to Cuba would be a violation of intemational 
law. 

Answer WE ARE AWARE OF THE FILINGS. THIS MATTER IS CURRENTLY 

IN LITIGATION, AND THE DEPARTMENT OF JUSTICE WILL RESPOND TO 

THE ARGUMENTS MADE BY THE MIAMI RELATIVES' ATTORNEYS IN 

COURT. 
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Cuba: E l i a n 

f ^ r ? n a n °" ^P^^^'^' ^^^ate Departerr.ent issued s i x visas 
u f ^ ^ ^ ' T ^^^P-^°ther, brother, an' 11 year-old cousin 
his kindergarten teacher and- his p e d i a t r i c i a n . On A p r i l 6 

Ju'^M^nn^^ r""' "^^P-^°th^^ brother a r r i v e d i n Washington. 
Juon Miguel Gonzalez met with Attorney General Janet Reno on 

t o " ? u r ; P ' T ' ^ ' ^ ^^^^ ^^--^ r e l a t i v e S w i n have 
to t u r n Eiian^over to his fath e r t h i s week. On A p r i l 10, INS 
hosted a meeting between Elian's Miami r e l a t i v e s and the three 
experts i n c h i l d p s y c h i a t r y and psycholooy. Thes- experts w U l 
dQvise iNS on the most appropriate way to proceed w i t h Elian's 
reunion w i t h his f a t h e r . ^ i i ^ n s 

Question: 

Has the State Department concluded i t s review of the 22 visas 
requested by Cuban natio n a l s i n conjunction w i t h th« E l i a n 
Gonzalez case? 

Answer: 

• Si:-: visas have been issued, the remaining 22 remain under 

r e V i e \-.'. 

Question: 

Is a p o l i c y review on the la r g e r issue'of US-Cuba r e l a t i o n s going 
to take place once the Elian case i s resolved? 

Answer: 

• No. What we are dealing w i t h i s a six-year o l d and the 

request of h i s only s u r v i v i n g parent to be r e u n i t e d w i t h h i s 

son 

WiLh regard to r e l a t i o n s between Cuba and the U.S., we have 

long said t h a t i f the government of Cuba makes fundamental, 

systemic changes, our r e l a t i o n s w i l l improve; i f i t does not, 

r e l a t i o n s w i l l not improve. 
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Question: 

Whac i s the next step? 

A n s vJ e r : 

• I understand t h a t three experts i n c h i l d p s y c h i a t r y and 

psychology have met wi t h Elian's fa t h e r and subsequently w i t h 

the Miami r e l a t i v e s . 

» These experts w i l l .consult today w i t h the IrrLmigration and 

N a t u r a l i z a t i o n Service on the most appropriate way tp proceed 

w i t h Elian's reunion wi t h h is fa t h e r . 

• I hope t h a t t h i s reunion w i l l take place very soon. 
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I Cuba: Elian 

Background: On A p ^ i l 4, the State Departement issued six visas 
for Elian s father,: step-mother, half-brother, an 11. year-old 
cousin, his kindergarten teacher and his ped i a t r i c i a n . On A p r i l 
b, Elian s father, jstep-mother and half-brother arrived i n 
Washington. Juan Miguel Gonzalez met with Attorney General Janet 
Reno on Friday, Apr^fl 7. INS and DOJ have said that the Miami 
relatives w i l l havevto turn E l i ^ n over to his father t h i s week 

/ f j " - ' INS a meeting between Elian's Miami relatives 
and three mental health professionals chosen by INS as 
independent experts i n c h i l d psychiatry and psychology. These 
experts are advising INS on how to reunite Elian with his father. 

Question: 

Has the State Department concluded i t s review of the 22 visas 
requested by Cuban nationals i n conjunction with the Elian 
Gonzalez case? 

Answer: 

• Six visas have been issued, the remaining 22 remain under 

review. 

Question: 

Is a policy review on the larger issue of US-Cuba relations going 
to take place once the E l i i n case i s resolved? 

Answer: 

• No. What we are dealing with i s a six-year old and the 

request of his only surviving parent to be reunited with his 

son. 

• With regard to relations between Cuba and the U.S., we have 

long said that i f the government of Cuba makes fundamental, 

systemic changes, our relations w i l l improve; i f i t does not, 

relations w i l l not improve. 
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Û S. Department of Justice 
Immigration and Naturalization Service 

Office oftlie BcecuTlve Associate Commissioner 42s J Street Mi^ 
ffashingioti. DC 2053̂  

April 12. 2000 

Mr. Lazaro Goijzalez 
2319 N.W. 2"" Street 
Miami, Florida 33125-5207 

Dear Mr. Gonzalez: 

The goal of the Department of Justice and the ImmigraTion and Naturalization Service is 
to ensure that Elian's transition to hi. lather's care is as peaceful as possible. We mit 
everything in our power to see that the tiansfer is accomplished in a thoughtful, constructive 
manner. 

We understand from your attomeys and various other representatives that you would like 
an opportumty to meet with Juan Miguel CSonzalez. We are prepared to accommodate that 
request as part of an orderly transfer ofthe care of Elian to his father. 

To that end, please present Elian at Opa-Locka Aiiport, 1500 N.W. 42nd Ave., Opa-
Locka, Florida, where you .should proceed to tlie Main Coast Guard Gate ai 2 p.m Thursday 
.WnL- ^ f ! ^ ' ^ ^ ""^"^ experienced in immigration matters 
mvolving children, will be there ta accompany you. Elian, your daughter Marisleysis, and an 

7̂ "̂ "̂' ^^''y Washington, D.C. for this meeting. Befbre 
^ meeting, Juan Miguel Gonzalez will have an opportumty to meet privately with his son 
Dicing the meetmg, Ehan will remain with Ms. Urquiola, and INS will have custody and care of 
Hian dimng that time. After the meeting, care and parole of Elian will be transferred to Juan 

Di™.J R^h 4° T "^fr ? "'f'-'^'^ "̂"̂  ^^^'^ ^ ^̂ ""*t>ed above. District 
S S n r Y S " ^ ''"'̂ ^^ " ^ " ^ '° P̂ "̂"̂  P-li^ ^ ^ ^ place, i.e 
the Mam Coast Guard Gate at Opa-Locka Airport, at 2 p.m. on TTiursday, April 13. At tha ti^ie, 
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. Mr, Lazaio Gonzalez 
Page 2 

STnSSl l f "̂'"̂^ ^ °f Ehan will be temporarily 
tonsfcrred to Ms. Uiqmola. who will bring Elian to Wa.shington, D.C. Once Elian has arrived in 
W«hmgton,D.C.,hewUlbeparolcd^^^ 
parole and care are being ordered pursuant to g C.F.R. §§ 212,5,235.2,236.3 (1999), 

J**"" your representatives have frequently stated in the last several weeks that v4iile you did 
not agree with the Department of Justice's detennination in this case or the federal judged S 
t w ? ^ 1 ^ ? T ^ ' ^ nevertheless abide by the law. ITie time has now come to carry through oh 

S n r r T \ «"^1^°' ^ ' J ^ ' ^th his father • take place without any further conflict or stress. 

Please contact Mr. Wallis at 305-762-3680 with your response to this letter. 

Sincerely, 

ichâ l A. Pearson/ 
Executive Assocgdfc Commissioner 
for Field Operations 

cc; Linda Osberg-Braun, Esq. 
Roger A. Bemstein, Esq. 
Spencer Eig, Esq. 
Kendall Coffty, Esq. 
Manuel Diaz, Esq. 
Barbara Lagoa, Esq. 
Jose Garcia Pedrosa, Esq. 
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NATIONAL SECURITY COUNCIL 
WASHINGTON, D.C. 20506 

OFFICE OF THE LEGAL ADVISER 
MARY DEROSA 

Phone: 202/456-9111 
FAX: 202/456-9110 

Date: 4/14/00 

FAX TRANSMITTAL COVER S H E E T 

TO PHONE FAX 

Wendy Patten 69141 .69140 

Car>-n Hollis 69131 69130 

COMMENT: 

Page _ 1 of 6_ 
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«ON 
United Sfcatci Qrcnit Judge 



IN THE CIRCUIT COURT OF THE 11™ JUDICIAL CIRCUIT 
IN AND FOR MIAMI-DADE COUNTY, FLORIDA 

FAMILY DIVISION 

IN RE: THE MATTER OF CASENO. 00-00479-FC-28 

LAZARO GONZALEZ, as Custodian of 
ELIAN GONZALEZ, a Minor, 

Petitioner, 
and 

JUAN MIGUEL GONZALEZ-QUINTANA, 
Respondent. 

Final Order 

THIS CASE comes to the Court upon various emergency motions brought by Petitioner 

seeking expedited discovery and an imminent hearing upon his Petition for temporary custody 

of the minor child, Elian Gonzalez. 

For the reasons stated below, and with concern for those on both sides who feel so 

passionately about this case, the Court finds that this matter is federally pre-empted and that 

this court further lacks subject matter jurisdiction, and therefore dismisses this action and 

terminates the order of January 10, 2000 entered by a predecessor judge. 

Index to Order 

Case History Page 2 

General Principles of Jurisdiction Page 7 

Lack of Jurisdiction Due to Federal Preemption Page 8 

Lack of Jurisdiction Due to Petitioner's Lack of Standing Page 12 
To Sue under Chapter 7 5 1 , Florida Statutes 

The Effect of This Ruling Page 18 

Orders Page 21 



CASENO. 00-00479-FC-28 

Case History 

Core facts are not in dispute: this extraordinary case began on an evening on a Cuban 

beach, when fourteen people, including this child and his mother, fled the island in a small 

boat. Their destination was the shore of Florida and the United States of America, In rough 

seas, eleven people perished, including the child's mother. The child survived, alone in the 

ocean, by clinging to a floating tire. He was found at sea by fishermen who immediately 

contacted the United States Coast Guard, which transported the child to a local hospital. On 

November 27, 1999, Elian Gonzalez reached America. As an unaccompanied minor alien, 

Elian Gonzalez was taken into custody by the United States Immigration and Naturalization 

Service ("INS") and paroled into the loving arms of his great uncle, Petitioner in this matter. 

Who would have dreamed that the celebration of this child's survival would have been lost so 

soon in an international tug of war over him? 

The child's father, investigation revealed, remained in Cuba. After two interviews in 

Cuba, the INS determined that Juan Miguel Gonzalez-Quintana was an active, involved and 

loving father, who freely and voluntarily requested that his son be returned to his home in 

Cuba, 

In the meantime, in Florida, the Petitioner sought to file political asylum petitions on 

behalf of the child and by the child directly. After the INS determined that the father had the 

right to control the child's asylum application and wished it withdrawn, INS rejected the asylum 

applications filed, and announced in early January that the child would be returned to the 

father in Cuba, 



CASE NO. 00-00479-FC-28 

INS and the United States Attorney General, who is charged with the executive 

responsibility for immigration, determined that only the father could speak for the child, that 

there would be no hearing on the asylum petitions filed by Petitioner, and that the child would 

be returned to the father by January 14, 2000, four months ago. 

Petitioner did not agree with INS and the Attorney General that the child should be 

returned to his father in Cuba. Petitioner objected to the INS procedure and asserted that INS 

had violated the child's independent due process rights to an political asylum hearing. He 

wanted the child to stay in the United States, where he would live in a free country. 

Recognizing that his control over the child extended only to the extent of the grant of the INS 

parole. Petitioner filed this action in state court on January 7, seeking temporary custody and 

a protective order prohibiting action by the INS. 

The Petitioner, Lazaro Gonzalez, sought the following: 

"Petitioner requests temporary custody of the Minor Child for purposes of providing 
legal consent to all necessary and reasonable medical care for ELIAN GONZALEZ, including 
psychological care, and to provide for ELIAN's due process rights to seek political asylum in 
the United States, and for such other things which are necessary for the care of ELIAN, until 
such time as there is a final disposition of the aforesaid application for political asylum on 
behalf of the Minor Child." Petition at p. 6, paragraph h. 

"Petitioner seeks an evidentiary hearing, an Order awarding temporary custody of ELIAN 
for a period of time sufficient to adjudicate the application for asylum with INS." Petition at p. 
6, paragraph 14. 

The Petition was predicated upon implied consent from Elian's deceased mother, see 

memorandum of law p. 7, and the argument that the father could not object or consent 

because he could not freely express his wishes while in Cuba and under the control of Castro. 



CASENO. 00-00479-FC-28 

See, memorandum of law at I., page 7. ^ 

The Petition further alleges that if JUAN MIGUEL GONZALEZ-QUINTANA objects to 

Petitioner's custody of the child, that Petitioner asserts he is unfit to provide for the care and 

control of Elian and that he has abused, abandoned, or neglected Elian based on the 

argument that: "While it is true that his father...is not responsible for the environment existing 

in Cuba or the violations of humanitarian rights commonplace in Cuba, by insisting that the 

boy be placed in the aforesaid environment, the father is engaging in conduct which 

constitutes abuse or neglect, as referred to in Fla. Stat. § 751.05(3) and as defined in Fla. 

Stat. Chapter 39." Memorandum of law p. 7 7. 

A predecessor judge considered the petition's allegations and the motion for protective 

order on an emergency ex-parte basis, without a response from the INS or the father. On 

January 10, 2000, she entered a Temporary Protective Order granting Lazaro Gonzalez 

temporary custody pending service of process upon the father and a full hearing. The Judge 

reserved on subject matter jurisdiction. Order of January 10, 2000, p.4, n.S. The order also 

stated that it prohibited the removal of the child from the jurisdiction of the court. Order of 

January 10, 2000, p.6, paragraph 3. 

The ruling of January 10, 2000 was based upon the ex-parte motion, in an effort to act 

as quickly as possible given the urgent nature of Petitioner's allegations. Jurisdiction was 

"'...[T]his Court should not and cannot consider any objection of JUAN MIGUEL 
GONZALEZ-QUINTANA, the child's father, unless he is removed from his coercive 
environment and appear [sic] in this Court so that he may speak openly concerning the 
best interests of the Minor Child." Memorandum of law at p. 9. 

4 
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primarily justified under the theory of parens patriae, the theory that the state has the inherent 

power to protect children within its borders. The essential nature of the Temporary Protective 

Order was to give Petitioner the opportunity to pursue legal remedies in federal court with 

regard to his assertions that INS had violated due process and the child's constitutional rights 

by failing to give him a political asylum hearing. Petitioner did so. The order also permitted 

Petitioner to secure necessary health, psychological and material care for the child. 

Additional research and developments in the case have caused the examination of 

relevant case law which was not available to the court in January. After receiving the 

temporary custody order, Petitioner proceeded to federal district court to seek an injunction 

prohibiting the INS from removing the child from Lazaro Gonzalez and requiring INS to grant 

the child a political asylum hearing. The federal district court concluded that Lazaro Gonzalez 

had standing to bring the action in federal court as the child's next friend. Order of Judge K. 

Michael Moore in Gonzalez v. Reno. 2000 WL 289604 (S.D. Fla. March 21, 2000) and did 

not reach the validity of the state custody order. Id. at fn. 25. 

Petitioner attempted to sen/e the summons and petition upon Juan Miguel Gonzalez-

Quintana, Elian's father, in Cuba. However, no additional substantive relief was requested in 

state court until after the Petitioner lost the federal district court case. Last Saturday night, 

four months after the state court action was commenced, the Petitioner filed a request to take 

the deposition of the father within three days, and asked for a trial within 10 days. In sum, 

only after that loss, and during the currently pending appeal to the federal court of appeals for 

the Eleventh Circuit, and only since the father has arrived in the United States to seek 
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implementation of the federal decision, has Petitioner returned to state court to aggressively 

seek a hearing in an effort to continue to keep the child in Miami. INS and the Attorney 

General have decided to move fonward on reuniting father and son. 

In response to Plaintiff's motions, the court requested Petitioner brief the issues of 

subject matter jurisdiction, federal preemption, standard of law and their motion for default. 

As the first two jurisdictional issues are dispositive, the court does not reach standard of law 

or default. 

Some may question the court's decision to rule without oral argument from the 

attorneys. The court decided to rule on this case without additional hearings for the following 

reasons: first. Petitioner's lawyers submitted an excellent brief which did an exceptionally 

thorough job of laying out the legal authority under which Petitioner asks this court to proceed. 

These are exclusively legal issues. Hearings are generally granted so that the court may take 

evidence. In this matter, evidence cannot be taken until the court can determine whether it 

has jurisdiction. It is important to understand that the question before the court at this point 

is not whether it shouldheax this case, but rather whether it could hear this case. This is not 

a discretionary call. Let no one conclude that this case was decided on legal technicalities — 

jurisdiction is ground zero in court. Without it, judges have no power to intervene. 

Finally, this case has inflamed the passions of our community to the point that 

references to potential riots have been made by our leaders. There is no purpose in prolonging 

the anxiety of this family and other people who feel so strongly about this case when the law 

is so clear and when the inevitable result would be ever more crushingly disappointing. 



CASE NO. 00-00479-FC-28 

Holding a hearing would only have raised false hopes that somehow this court could legally 

act and keep Elian Gonzalez here. 

General Principles of Jurisdiction 

"Jurisdiction is the oxygen of an action. If present, the action is alive and the court may 

act." Keena v. Keena. 245 So.2d 665 (Fla. 1 " DCA 1971). Equally if subject matter is not 

present, the court may not act. 

Jurisdiction over the subject matter in a case refers to a court's power to hear and 

determine a controversy. Calhoun v. New Hampshire Ins. Co.. 354 So.2d 882 (Fla. 1978). 

Generally, it is tested by the good faith allegations of the pleading, in this case the petition 

seeking temporary custody. See, Calhoun v. New Hampshire Ins. Co., 354 So.2d 882 (Fla. 

1978), cited in Jefferson v. State. 724 So.2d 105 (Fla. 3'' DCA 1998). 

"Subject matter jurisdiction arises by virtue of law only; it is conferred by constitution 

or statute and cannot be created by waiver or acquiescence." [citations omitted] Jesse v. State 

, 711 So.2d 1179 (Fla. Z" DCA 1998). 

"Subject matter jurisdiction , always essential to the validity of a court's action, can be 

challenged at any time, and a lack of subject matter jurisdiction should be recognized by a 

court even if unchallenged; when party or a court's own examination of a case suggests a lack 

ofjurisdiction, the court is duty bound to consider such issue." Walt v. Walt, 574 So.2d 205 

(Fla. V DCA 1991). This court required the Petitioner to present his position on subject 

matter jurisdiction because of the independent obligation imposed upon the court to recognize 

its own limitations; as stated in the briefing order: "Courts are bound to take notice of the 
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limits of their authority and if want ofjurisdiction appears at any stage of the proceedings, 

original or appellate, the court should notice the defect and enter an appropriate order." 

Greene v. Greene, 432 So.2d (Fla. 3" DCA 1983). 

The issue of preemption is a question of subject matter jurisdiction. Florida Auto. 

Dealers Industry Ben. Trust v. Small. 592 So.2d 1179 (Fla. V DCA 1992). The issue of 

standing to sue concerns a question ofjurisdiction to hear and decide the case pled by a 

particular party. Rogers & Ford Constr. Corp. v. Carlandia Corp. 626 So.2d 1350 (Fla. 1993). 

Lack of Jurisdiction due to Federal Preemption 

Elian Gonzalez's physical presence in this country is at the discretion of the federal 

government. The state court cannot, by deciding with whom his custody should lie, subvert 

the decision to return him to his father and his home in Cuba. This court is prohibited from 

acting by the Supremacy Clause of the United States Constitution from acting in this case. 

Const. Art. I, §8. 

Federal Preemption is a principle based on the Supremacy Clause of the United States 

Constitution: Const. Art. I §8. There are different kinds of preemption, two of which are 

implicated in this case: field preemption and conflict preemption. "Field preemption" arises 

when Congress has so thoroughly regulated a field or federal interest is so dominating, that 

an intent for federal law to occupy the field exclusively may be inferred. Pacific Gas & Electric 

Co. V. Enerov Resources Consen/ation and Dev. Comm'n. 461 U.S. 190, 202, 103 SCT. 

1713, 1721, 75 L.Ed 2"" 752 (1983). "Conflict preemption" arises where state and federal 

laws or orders are in direct conflict, particularly here where the state order is intended to 
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"prevent or hinder the [federal agency, here the INS] from operating the way Congress 

intended it to operate." at 202. Both field and conflict preemption apply in immigration 

matters. Hines v. Davidowitz. 312 U.S. 52, 61 (1941). 

"Power to regulate immigration is unquestionable exclusively a federal power." 

Decanas v. Bica, 424 U.S.351, 96 S.Ct. 933, 47 L.Ed.2d 43 (1976).; Hines v. Davidowitz, 

312 U.S. 52, 61 S.Ct. 399, (1941); Nyquist v. Mauclet, 432 U.S. 1, 97 S.Ct. 2120, 53 

L.Ed.2d 63, (1977), The proposition that courts do not have the authority to second-guess 

the executive branch's decisions regarding permission of immigrants to enter the country is 

one of long standing, addressed as far back as 1892 in the case of Eiku v. U.S., 142 U.S. 

651, 12 S,Ct 336 , 35 LEd. 1146 (1892). 

"The obvious need for delicate policy judgments has counseled the Judicial Branch to 

avoid intrusion into this field." [immigration] Plyler v. Doe. 457 U.S. 202, 102 S.Ct. 2382, 72 

L.Ed.2d 786 (1982). Nowhere is the "delicacy" of the policy judgment implicated more 

closely than in connection with Cuba. ^ 

The Petition presented to this court's predecessor judge sought the opportunity to go 

to federal court and seek review of the decision of the INS and the Attorney General that the 

^ Cuba lays 90 miles from our shores. It which has been the subject of an 
economic embargo for 30 years. We have transmitted both Radio and TV Marti to it 
people. Our community remains linked to the island with intimate family ties. Federal 
immigration policy shifts seismically affected this community in the 1980's with the Mariel 
Boatlift, The question of interdiction of balseros at sea remains a difficult issue, and 
current immigration detente with Cuba was reached only after apparently difficult 
negotiations. Foreign policy toward Cuba continues to shape local issues. 

9 
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father speaks for the child and to pursue a claim of denial of due process, by INS, to the 

child. She granted Petitioner that opportunity through the Temporary Protective Order. The 

federal district judge determined that Petitioner could pursue the claim as a "next friend" on 

behalf of the child under federal procedural rules. ^ Petitioner can proceed with his appeal to 

the Eleventh Circuit based upon the district court's ruling as to his standing to sue on behalf 

of the child. The status of the state court action no longer affects the federal action or appeal. 

The Petitioner went to federal district court, and the district court judge rendered a fifty-

page carefully and thoroughly reasoned ruling which addressed the issues. Judge Moore 

determined that the Attorney General conducted the necessary investigation and did not abuse 

her discretion in coming to the conclusion that the child had a loving and adequate home 

waiting for him with his father, who desperately wanted his first-born son back in his arms. 

The remedy sought in this court is custody of the child. While the court recognizes the 

many, many authorities that establish that domestic relations, family law, is an area reserved 

to the state courts, Petitioner fails to recognize the fundamental nature of his case - it is an 

immigration case, not a family case. See, Jagiella v. Jagiella, 647 F.2d 561 (5'^ Cir. 1981): 

"Recent authority ... seems to favor a broader inquiry into the nature of the claim rather than 

resolution of the issue by technical appellation" Id. at 564. 

This case is designed to keep Elian Gonzalez in Miami over the federal government's 

and his father's objection, and under the name of a custody claim. Petitioner's increased 

^he state court order was not the basis of Petitioner's standing to sue in federal 
court under Federal District Court Judge Moore's analysis.. 
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level of activity in the state court action correlates with announcements by INS of reunification 

of the child with his father. The United States through the Attorney General has articulately 

and bluntly insisted that reunification will occur. The basis for the custody claim is that the 

child should not live in Cuba, with his father, and is better off here. The Court's ability to 

reach that decision is derailed by the federal government decision that he must return to Cuba, 

his homeland, and be with his father. This court cannot second guess the INS. In the end, 

a determination by this court as to who should have custody of Elian Gonzalez would not 

prevent his deportation to Cuba and his father, because deportation is exclusively the province 

of the federal government. "Custody is not a statutory factor in determining deportability." 

Johns V. Department of Justice, 653 F.2d. 884 (5"" Cir. 1981). 

The cases cited by Petitioner in his brief do not provide guidance under the unique facts 

of this case. Gao v. Jenifer, 185 F.3rd 548 (6'" Cir. 1999) deals with a juvenile alien whose 

status was addressed by the INS prior to an amendment to the federal immigration law which 

provided that: "..no juvenile court has jurisdiction to determine the custody status or 

placement of an alien in the actual or constructive custody of the Attorney General unless the 

Attorney General specifically consents to such jurisdiction." 8 U.S.C §11O1(a)270) (1999) 

[dealing with illegal and unaccompanied minors placed in foster care and whether the juvenile 

court has jurisdiction to declare them dependent.] The Johns case, supra, specifically 

addressed the lack of control the state court has over deportation issues. Bergstrom v. 

Bergstrom. 623 F.2d 517 (8'" Cir. 1980) involved a U.S. citizen father's attempt to utilize the 

federal district court to modify a prior custody ruling between him and the U.S. citizen mother 
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regarding the U.S. citizen child. 

The court finds the reasoning of In ReC.M.K.. 552 N.W. 2d 768 (Minn.Ct. App. 1996) 

of most assistance. In C.M.K., the child was a juvenile Chinese national who was smuggled 

into the United States. INS found him, and after he was placed with a foster family, moved 

to deport him. The family filed in state court for dependency. The Minnesota Court of Appeals 

affirmed the trial court's finding that it was without jurisdiction due to federal immigration 

preemption, particularly noting that issues of asylum are not subject to state courtjurisdiction. 

Most importantly in that case, the family alleged that the child would be subject to 

"imprisonment, fines, harassment, and physical assault if he is returned to China." Id. at 771. 

The Court of Appeals found that the family was basing its claim on "... alleged circumstances 

in another country and therefore, circumstances directly related to the immigration process." 

Id at 771. "A finding that CM.K. is in need of protection or sen/ices based on circumstances 

in China would directly conflict with the immigration proceedings and, thus, is preempted by 

federal law." Id. at 771. 

Petitioner is not without a remedy to seek delay of the INS action, which has been 

available to him since March 21,2000. Federal Rule of Appellate Procedure 8 provides that 

a party may proceed in federal court to seek a stay of the ruling of the district court which 

affirmed the authority of the Attorney General and the INS in this matter. 

Lack of Jurisdiction based upon Petitioner's Lack of Standing 
to sue under Chapter 751 

The Petitioner sought relief under Florida Statute 751 titled "Temporary_Custody of 

12 
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Minor Children by Extended Family." If the petitioner does not have standing to sue under Fla. 

Stat. 751, then this court cannot exercise jurisdiction under Fla. Stat. §61.1308 because 

there is no viable custody claim. The Act's mission is stated: 

The purposes of ss. 751.01-751.05 are to: 

(1) Recognize that many minor children in this state live with and are well cared for by 
members f their extended families. ...Because of the care being provided the children by their 
extended families, they are not dependent [wards of the state] children. 

(2) Provide for the welfare of minor children who are living with an extended family...At 
present, such family members are unable to give complete care to the child in tier custody 
because they lack a legal document that explains and defines their relationship to the child, 
and they are unable effectively to consent to the care of the child by third parties 

(3) Provide temporary custody of a minor child to a family member or putative father 
having physical custody of the minor child to enable the custodian to: 

(a) Consent to all necessary and reasonable medical and dental care for the 
child, including non-emergency surgery and psychiatric care; 

(b) Secure copies of the child's records, held by third parties, that are necessary 
to the care of the child, including , but not limited to: 

1. Medical, dental, and psychiatric records; 
2. Birth certificates and other records; and 

3. Educational records; 

(c) Enroll the child in school ... 

(d) Do all other things necessary for the care of the child. 

Fla. Stat. §751.01 

In the definition section of the statute, Fla. Stat. §751.011, The Florida legislature 

defined the words "Extended family" and "putative father" and stated: 

As used in ss. 751.01 -751.05, the term: 

13 
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(1) "Extended family" is any family composed of the minor child and a relative of the 
child who is the child's brother, sister, grandparent, aunt, uncle or cousin." 

The terms "relative" and "family member" are not defined anywhere in Chapter 751. 

The term "extended family" is not used in the rest of the statute, even though the definition 

says "as used in ss. 751.01 -751.05". 

Fla. Stat. §751.02, "Determination of temporary custody proceedings; jurisdiction" 

provides: "Any relative of a minor child...with whom the child is presently living, may bring 

proceedings in the circuit court to determine the temporary custody of the child." 

Lazaro Gonzalez's petition seeking temporary custody under Chapter 751 reflects that 

the Petitioner is "Paternal Great Uncle." Petition, p.g, paragraph 13 (g). Despite the limited 

list of extended family members who may sue under chapter 751, Petitioner asserts that he 

is a "relative", and therefore has standing to bring this claim to the child. If the statute's effect 

is limited by the definition of "extended family", then Petitioner is too remotely related to the 

child to bring this action under chapter 751 and this court has no jurisdiction. 

To determine whether the legislature meant to empower any relative to take a child or 

whether the legislature sought to limit the remedy to the list of "extended family" members 

that they took the trouble to define is a question of statutory construction. 

The legislative intent in passing the law is the polestar by which the court must be 

guided. State v. Webb, 398 So.2d 820, 824 (Fla. 1981). The rules of statutory construction 

exist so that a court may determine the legislature's intent and effect the purpose of the law. 

Barnett Bank of South Florida v. State Dept. of Rev.. 571 So.2d 527, 528 (Fla. 3" DCA 
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1990). The starting point is the clear language of the statute itself; if the language is clear 

and unambiguous, the court stops there. Barnett Bank, id. at 528. Petitioner argues that the 

word "relative" used in §751.02 is clear and unambiguous. However, courts must look beyond 

plain language if applying the literal construction would render other provisions meaningless. 

Unruh v. State, 669 So.2d 242, 245 (Fla. 1996). 

To determine intent, the court must look to other factors in addition to the language 

used, including the subject matter and the stated purpose of the law. Badaraco v. Suncoast 

Towers V Assoc., 676 So.2d 502, 503 (Fla. 3'" DCA 1996). The title of the act is important. 

Carliile v. Game and Fresh Water Comm'n, 354 So.2d 362, (Fla. 1977). The title is deemed 

to be a "...direct statement by the legislature of its intent." State v. Webb. 398 So.2d 820 

(Fla. 1981). The title of this act is "Temporary Custody of Minor Children by Extended 

Family", [emphasis added] 

Also of importance is identification of the "evil to be corrected" by the law. Webb, 

supra. The legislative history reflected in the bill analyses of the Florida House of 

Representatives and the Florida Senate reflect as follows: the bill summary from the House 

states: "This bill creates an action for temporary custody of minor children who are currently 

living with members of their extended family..." Florida House of Representatives, Committee 

on Judiciary, Final Bill Analysis & Economic Impact Satement CS/HB 1185, 5/3/93. The 

House's substantive analysis states: 

"PRESENT SITUATION: At the present time it has been reported by Florida Legal 
Services, Inc. that there are minor children living with family members.,, without an order 
granting custody. This presents a problem to these family members when a third party 
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requires consent to care for or provide sen/ices to these children. Currently, the available 
solution for these families is to initiate a guardianship proceeding in probate court or to initiate 
a dependency proceeding under Chapter 39, Florida Statutes." Id. at p. 2, "Substantive 
Analysis." The Senate's summary of the "Present Situation" echoes the House staff analysis. 
Florida Senate, Senate Staff analysis and Economic Impact Statement. 2/25/93. 

The "Comments" section provides: "This bill would provide a relatively simple procedure 
for extended families and putative fathers to obtain custody of minor children....At the present 
time there is statutory authority for an adjudication of the custody of a child in a dissolution 
proceeding, through a paternity action, adoption, and juvenile dependency. In addition, a 
guardianship action encompasses custody, but the procedure is cumbersome and results in 
a family law issue being adjudicated in probate court rather than in a family law court. The 
dependency proceeding requires the showing of abandonment or unfitness of the natural 
parent. In addition, it results in the continual involvement of the Department of Health and 
Rehabilative Sen/ices which is costly and not warranted in the types of situations which this 
bill addresses." Florida House bill analysis, supra., p. 5, 5/3/93. 

The Senate's legislative staff analysis acknowledged the definition issue: "The bill 
defines 'putative father' and 'extended family' for purposes of its provisions, [emphasis 
added]. However, the term 'extended family' is used only in the statement of the act's 
purpose...not..in the substantive provisions of the bill. Therefore, the bill would probably be 
clarified if the term 'relative' were defined in lieu of, or in addition to the term 'extended 
family'." Florida Senate staff analysis supra., p. 4, 2/25/93. 

The legislature ignored its staff's advice on clarifying the bill, and passed Chapter 751 

with the definition of "extended family". However, during the rush of passage, uncles were 

omitted from the list. The legislature revisited the statue in 1997 to add "an uncle of a minor 

child" to the definition of extended family. See, Florida House of Representatives Committee 

on Judiciary, Final Bill Analysis & Economic Impact Statement CS/HB 1087. 5/20/96. The Bill 

analysis again refers to Chapter 751 as providing means to place minor children with extended 

family members, and notes: "This chapter allows those extended family members to seek 

temporary custody oft eh child, without which they could not consent to care of the child by 

third parties. In the 1993 session, the word "uncle" wa inadvertently left out of CS/HB 1185. 
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As a result, the definition of extended family does not include the word "uncle". At least two 

men were denied legal temporary custody because of the current definition of extended 

family." Id. at p. 3. In reviewing the entire legislative history and every staff analysis available, 

not once does a legislative intent to grant the opportunity to seek custody to any relative 

outside the extended family definition ever appear. 

An additional fundamental rule of construction requires the application of the doctrine 

of in pari materia, which means looking at all the provisions of the chapter together. DeArmas 

V. Ross. 680 So.2d 1131 Fla. 3'" DCA 1996). Phrases cannot be read in isolation. Instead 

the phrases at issue must be read in the context of the entire section. Acosta v. Richter, 671 

So.2d 149, 154 (Fla. 1994). Whenever possible, a court must adopt a construction of a 

statute that harmonizes and gives effect to all the provisions within an act, giving effect to the 

whole statute. Unruh, supra., at 245. Allowing any "relative" to sue for temporary custody 

under §751.05 would wipe out the definition of extended family in §751.011. Why create a 

limited list of family members if any relative, no matter how distantly related, can sue? To 

adopt Petitioner's construction would violate the laws governing the court's obligation in 

construing the laws passed by the legislature. 

"Categorical distinctions between relatives and nonrelatives, and between relatives of 
varying degree of affinity, have always played a predominant role in determining child custody 
and in innumerable other aspects of domestic relations." Reno v. Flores, 507 U.S. 292, 113 
S.Ct 1439, 123 L.Ed.2d 1 (1993), fn. 6. 

Under case law decided prior to the passage of Chapter 751 in 1993, and of which the 

legislature is presumed to be aware, the "great-uncle " issue was raised. In Kennedy v. 
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Kennedy, 559 So.2d 713 (Fla. App. 1990) a great uncle and aunt were denied custody of 

their great niece/nephew where there was an attempt to show that the mother was unfit. 

Certainly the legislature could have included relatives within the second degree of 

consanguinity, meaning great-aunts, great-uncles, and second or third cousins, if they had 

wished to exercise the choice to do so. 

The single application of this statute in a similar case, Glockson v. Manna, 711 

So,2d 1332 (Fla. 2"" DCA 1998) states: "Section 751,05(3) specifies that an award of 

temporary custody to an extended family member over the objection of a natural parent may 

be granted only upon a finding, by clear and convincing evidence, that the parent is unfit, in 

which case the trial court must make a finding that the parent has abused, abandoned, or 

neglected the child as defined by chapter 39, Florida Statutes (1997)." [emphasis added by 

the court]. The Glockson court applied the definition section to the cause of action. Id. 

In considering all the rules that apply when a court construes a statute, the court must 

conclude that as a paternal great-uncle, despite how loving, caring and well-motivated he may 

be, the law of the state of Florida does not permit the Petitioner to sue under this statute for 

temporary custody of this child. 

The Effect Of This Ruling 

A black robe is not a license for a judge to intervene in many of society's tragedies. 

The most difficult aspect of being a judge is watching horrible situations unfold and knowing 

that despite the awesome power of the judiciary, you are powerless to inten/ene. This case 

* is one of those situations, This case has brought out strong feelings, passions, nowhere 
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more visibly than in the streets of the city where this courthouse sits. Along with the people 

of the world, this court has watched the struggle between a family fighting for love and 

freedom and a father fighting for love and family. Which is more important? In the end, it 

depends on every person's individual experience. 

Lazaro Gonzalez, and his wife Angela, and his daughter Marisleysis, have sacrificed 

their home, their health, and their peace of mind for this child. They nursed him through 

his recovery from his ordeal at sea and the loss of his mother. They are afraid for him, and 

are striving to do what they think is best for this child. This case has torn apart a once-close 

family. Although this court is constrained by the law to reach this result, but it must 

recognize the devotion and selflessness of this family. 

This court also recognizes that the decision of this family court will be very difficult 

for those members of the community who had hoped desperately that the child could stay 

here. As family judges sitting in downtown Miami, we see case after case where families are 

separated because of the oppression and tyranny in Cuba. We handle divorce cases where 

fathers and mothers are divorcing spouses and children left in Cuba, whom they may never 

see. We see the pain in their faces when as we ask them about their children. In miles, this 

courthouse is roughly as close to Havana as it is to Orlando. This court knows that many in 

this community are sons and daughters, mothers and fathers, brothers and sisters of those 

who suffer the political oppression and tyranny of Cuba from the inside of a Cuban prison. 

They are angry and they are frustrated and they know exactly what the price of freedom is, 

and they are very afraid for this child. The experience of this community must be respected. 
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Equally worthy of respect are those who have reached the opposite conclusion about 

where Elian Gonzalez should be. Those who believe that the child should be with his father 

understand the unbearable pain of the loss of a child. There is nothing to compare with the 

sorrow of an empty home where a child is missing. There are toys that will not be played 

with, a bed undisturbed. There is an awful silence that comes with the loss of a child that 

cannot be filled with any degree of noise other than the sound of that particular child. Every 

parent who has for a moment imagined their world without their child in it, the total fear and 

ovenwhelming emptiness, can empathize with Juan Miguel Gonzalez-Quintana. Some feel 

the father is selfish by insisting his son be returned to him - but what parent really believes 

that anyone else could raise his child with the same degree of love and devotion as he? 

While we may not agree with Juan Miguel Gonzalez-Quintana's decision to live in Cuba, the 

freedoms which we stand for here in America require that we respect that decision, which 

the Attorney General has concluded is genuine and not coerced. Seeing the love and 

devotion to their Cuban homeland in our exile community, perhaps one can understand why 

Juan Gonzalez does not want to leave a country which many believe is Paradise lost. 

The difference between the United States and Cuba is far wider than the 90 miles of 

the Florida Straits. Here, we live under a system of laws, not a system of men. The law is 

established by the representatives of our citizens in our legislature. This court is sworn to 

uphold the laws and the Constitution of the State of Florida, and is not free to substitute her 

individual opinions. If the law were what any one powerful person decreed it to be, then the 

differences between Cuba and America which make this case so difficult would vanish. None 
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of us would be free. Our nation, and this state, guarantees the precious right to parent 

your children, in privacy, without the unfettered intrusion of others. That freedom 

necessitates this result. Courts must "reconcile ourselves to the idea that there are 

myriads of problems and troubles which judges are powerless to solve..." quoting United 

States Supreme Court Justice Warren Burger, in In Re Dubreuil. 603 So.2d 538 (Fla. 4'*' 

DCA 1992). 

Judges watch television, too. I have watched Elian Gonzalez day after day. This is a 

beautiful child. He has sun/ived the heart-wrenching loss of a mother and is enmeshed in 

the terror of a custody fight, and no matter how well-intentioned everyone in this case is, his 

days are filled with uncertainty. It is axiomatic in family court that six years old is too young 

to make life-altering decisions. What a lonely place for a six-year old. This is so hard for 

him. This is so hard for us all. 

At this point, this child has become a joke on Letterman and Leno, a skit on Saturday 

Night Live, and an hourly update on daytime tv. We are losing sight of him as a child and 

starting to treat him as a thing. We need to stop. We need to turn off the cameras and let 

him return to the life of a child. The challenge with regard to this court's decision will be the 

choice of whether Elian Gonzalez will bring out the best in us all, or bring out the worst in us 

all. He deserves our best. 

Orders 

For the reasons stated above, this court terminates the effect of the order of January 

10, 2000, and determines it does not have subject matter jurisdiction in this case, based 
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on federal preemption and standing. This matter is dismissed. No motion for rehearing will 

be entertained. 

Done and ordered in chambers at Miami, Miami-Dade County, Florida, this 13"" day 

of April, 2000 at 12:02 p.m. 

Circuit Court Judge Jennifer D. Bailey 

Cc: 
Service List & U.S. Attorney 
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March 29. 2000 

The Honorable WiUiain J- Clinton 
President of the United States 
The White House 
tSOO PanoBylvania Avenue 
Washington, DC 20500 

Dear Mr. President: 

It i3 QUI understanding that the Department of Justice may soon attempt to 
forcibly remove Elian Gonzalez froni hia Miami hoine and retum hitn to coramuniat 
Cuba. As this is a matter of urgency, we request that you immediately instruct Attorney 
General Reno to not take such action. 

We continue to demand that you instruct the Attorney General to abide by your 
Administration's original position ihut the Florida family court should decide what is in 
the best interest of Elian. At a minimum, the proceedings before the federal courts 
should be allowed to tim their course. The judicial process is the best Way for 
detennining what is in the best interest of this child, juat as tbe courts are called upon 
thousands of times each day to make the same determination for other children. 
NevetthelesB, the Departtoent is threatening thia removal action while Elian's cage is 
pending before the caurts, attempting to short-circuit the appeals process undermining 
fundamental procedural rights protected by our Constitution. 

The Department of Justice, above all agencies within the executive branch, should 
respect the rule of law. While the United States District Court in Miami has ruled in 
favor of the Department, this decision is now before the federal appellate courts. In fact, 
inan unuaual move, the n"* Circuit Court of Appeals has agreed to review Elian's case 
on an expedited schedule. It is. critically ueceadary for Attorney General Reno to allow 
this important matter to receive fiUl judicial review. 
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We have attached to this letter a chronology of judicial deoisions and Justice 
Department actions in this case. These facts demonstrate the Department's unwillingness 
to defer to the judgments ofthe courts in deciding what is best for EUan. This practice 
must end. 

We appreciate; your prompt attention w this time senaitive issue. 

RespectfiiUy yours, 

The Hon. Dick Armev 

The Hon. Tom DeLay 

1 he>t?Sjrj. Den 

le Hon. J.C. Watts 

Addendum attached 
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Gonsealez Case: Procedural History 

1) On December 1. 1999, after legally paroling Elian Gotisalez into the United States 
and placing hira in the care of hia great uncle, Lazaro Gonzilez, the Immiffratlon aud 
Nahiralization Service (INS), pursuant to law and established policy and procedure, 
declared that the issue of the legal custody of Eliaa Gonzalez must be decided by the 
Flprida Family Court. It further stated that EUan woald remain in the United States until 
the Florida Family Court foaolvcd the issue ofhis custody. 

2) Previously, on December 10> 1998. INS had issued new guidelines in order for 
children to be able to file claims for political asylum in the U.S. The new INS guidehnes 
stated that asylum procedures for children tnust recognise that children under the age of 
18 may experience persecution differently ftom adults. The guidelines also estabUshed 
more child-sensitive procedures to help INS asylum officers interact more meaningfully 
with children. Based on INS guidelines and existing law and procedure, Elian's attorneys 
filed a petition for political asylum for Elian. The petition was remmed by the FNS ro 
Elian without an interview or consideration of the merits of said petition. 

3) pursuant to established law, policy and procedure, as well aa to the above-
referenced INS declaration of December l , 1999, Lazaro Gonzalez. Elian's great uncle, 
obtained an order on January 10. 2000 from the Florida Circuit Court for the Eleventh 
Judicial Circuit, gr&nting him temporary custody of Elian GQn2ailez and prohibiting the 
removal of Elian firom Miami-Dade County until the issue of his custody was 
permanently resolved by the Florida Fanndly Court. 

4) After the state court ruling of January 10, 2000 granting Lazaro Gonzalea; 
temporary custody of Elian, a second petition for political asylum for Elian was filed on 
his behalf by his great uncle Lazaro Gonjudez. INS refused lo accept the second petition. 
INS has consistently espoused the rationale that "only the father can speak for Elian," 
even though INS' own guidelines do not impose this requirement, and as noted above, 
INS guidelines recognizts that petitions for asylum from children may be appropriate. 

5) Despite the INS declaration of December 1, 1999. recognizing diat the Florida 
Family Court must decide the issue of EUan's custody, and despite the well-eatablislied 
principle of Amerioan jurisprudence that custody disputes are clearly within the realm of 
the state courts, as well as the requirement ofthe 10th Amendment to the United States 
Constiti.ition that the powers not delegated to the United States by the Constitution nor 
prohibited by it to the States are reserved to the states. Attomey General Reno stated, in a 
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letter sent on January 12, 2000 to EUan's attomeys. that sh* reluse to abide by the state 
court order, and that INS' custody decisions, "may be challenged, if at all, only in Federal 
court". She further stated that "we are prepared to Utigate in that fotum" (federal cotut). 

6) Accordingly, Lazaro Gonzalez, on behalf of EUan, filed an action in the United 
States Court for the Southern District of Florida seeking to force the INS to foUow its 
owa guidelines and grant Elian a hearing for political asylum. 

7) The Coutt set a hearing for Maroh 9, 2000 on the issue of whether It had 
jurisdiction to bear the lawsuit filed on behalf of Elian by Lazaro Gonzalez, 

8) Subsequent to the hearing the Court ruled, on Match 16, 2000, that it did have 
jurisdiction, that the plaintiffs have legal standing to sue on EUan's behalf and, without 
holding either a trial or even a hearing on a motion for svmunary judgment, the Court 
ruled against EUan on the merits ofthe complaint. The Federal Court left intact the State 
Court Order granting Lazaro Gonzalez temporary custody of Elian, however, and 
supported "the state coinf s conclusion that Lazaro is a proper next friend in the instant 
case", 

9) Immediately, Elian's lawyers filed a notice of intent to appeal the case as authorized 
by law, to the litb Circuit Court of Appeals in Atlanta. 

10) Acting as both judge and party in the pending legal case, the Justice Department 
demanded, on March 23, 2000, in a written ultimatum to Elian's attorneys, that they 
radically shorten the time allowed them by law in order to file their appellate argimients, 
and that they submit to various other conditions sought to be imposed arbitrarily by the 
Justice Department. 

11) Elian's attorneys proceeded to ask the Appellate Court to expedite the procedure m 
this case, and the Court, on March 27th, issued an expedited timetable for the 
presentation of legal documents, and scheduled oral arguments for May 8, 2000, 

12) On March 27, tha Justice Department in effect rejected the AppeUate Court's 
timetable by stating Cbat it would revoke EUan's parole in the United States, with the 
possible intention of sending Elian back to Castro's Cuba withui days. 

In summary, the Justice Depaitment, which declared through the INS on December 1, 
1999, that, as required by law, EUan's custody Would bave to be decided by Florida 
Family Court, refUsed to obey a Florida Family Court order that stands to this day 
granting temporary custody of EUaa to his great-uncle and prohibiting Elian from being 
removed ftom the area of jtirisdiction ofthe state court; insisted on Utigating tlie matter 
only in the federal courts, thus forcing Elian's lawyers to file suit in federal court; refhsed 
to raapect the time-firame set by law for the federal appeal, and refTiaed as well to obey the 
tiniB-frame set by the federal appeUate court itself when the Court agreed to expedite 
Elian's appeal and scheduled oral arguments for May 8, 2000. 
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THE WHITE HOUSE 

WASHINGTON 

March 30, 2000 

MEMORANDUM FOR ROBERT A. BRADTKE 
NSC Executive Secretariat 

FROM: KAY CASSTEVENS 
L e g i s l a t i v e A f f a i r s 

SUBJECT: PRESIDENTIAL CORRESPONDENCE 

Attached are copies of l e t t e r s sent t o the President by 
various Members of Congress. Since these l e t t e r s address 
n a t i o n a l s e c u r i t y issues, we would appreciate your assistance i n 
d r a f t i n g the responses. 

Thank you very much f o r your assistance. I f you have any 
questions, please c a l l Courtney Crouch at x67500. 

The f o l l o w i n g i s a b r i e f d e s c r i p t i o n of the l e t t e r s : 

1) Sen. John B. Breaux (D-LA), concerning the Navy 
t r a i n i n g exercises at the I s l a n d of Vieques, Puerto 
Rico; 

2) Sen. Dianne Fe i n s t e i n (D-CA), recorammending the 
delegation from the National Federation of Ind i a n -
American Associations (NFIA-NRI) p a r t i c i p a t e i n some of 
the p u b l i c events during the President's recent t r i p t o 
I n d i a ; 

3) Rep. Sam Gejdenson (D-CT), concerning the recent 
p o l i t i c a l developments i n Russia; 

4) Rep. J. Dennis Hastert (R-IL), Rep. Richard K. Armey 
(R-TX), Rep. Tom DeLay (R-TX) and Rep. J. C. Watts, Jr. 
(R-OK), concerning the case of E l i a n Gonzalez; and, 

5) Rep. Maurice D. Hinchey (D-NY), enclosing i n f o r m a t i o n 
on the i n t e r n a t i o n a l community of A u r o v i l l e , I n d i a . 

}=;AK .'• Enclosures 
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U.S. Department of Justice 
Immigration and Naturalization Service 

Office of ihc Executive Associaie Commissionef 

Spencer Eig, Esq. 
420 Lincoln Road 
Suite 379 
Miaini Beach, Florida 33139 

Dear Mr, Eig: 

4251 Street ffW 
Washinglon. DC20536 

MAR 2 7 2000 

Re: Hlian Gonzalez v. Reno, et al. No- 11424-0 (11^" Cir.) 

Wc have received your letter of this aftemoon addressed to the Ailomey General 
responding to uui- letter of March 24, 2000, as well as your motion to set a briefing schedule for 
your client's appeal to the Eleventh Circuit. We appreciate your willingness to move this case 
forw ard in an expedited manner. Your letter this aftemoon does not, however, constitute the 
agreement-thai we proposed. In f articular, you have refused to coinmit to a key element ofthe 
govemmenf s proposal of last week, namely, thai your client specifically agree to comply with 
msnuction^ of the Immigratioti aild Naturalization Service (INS) conceming the transfer of Elian 
ifthe government prevails on appjeal. Far from depriving Lazaro Gonzalez ofhis right to appeal, 
we have aUempted to accommodate his interest in obtaining review by the Court of Appeals 
while assLuiag a prompt and orde'ly reunification of Elian and his father ifthe district court's 
decision IS affirmed. 

Your client's failure to nuike this comTnitmenl is critical to the government for two 
reasons First, the provision of siJ.ch a commitment upon request is required under Federal law as 
a condition of Ehan's parole. See 8 CFR 212.5(c). Second, we strongly share your chent's 
Stated desire that his relationship N t̂h the govemment remain a cooperative one, and we 
emphai;i2e that this is and will cohtinue to be a matter entirely within his control. By giving and 
abiding by this commitment, your client can ensure that the case is resolved cooperatively and in 
a manner least disruptive lo the child. 

From the beginning of thii. case we have gone to great lengths to bring about a resolution 
Lhat is reasonably prompt and that is earned out in a cooperative marmer wilh as little disruption 
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Spencer Eig, Esq. 
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for .Elian as possible. Since the GommissionBr announced her decision on Januar;)' 5, 2000, that 
Elian in immigration matters, the fNS has voluntarily withheld 

implementation of thai decision to; allow your client to seek furtiier review of that decision, first 
by the Anomey General and then by the Federal District Court. Nearly twelve weeks have 
passed since the Commissioner's decision, and you have never provided us with a simple, clear 
statement that your client is wijhng to produce the child when requested to do so by the IMS. 
Without a specific written coimmcment as described in the Depaitment of Justice's lener of 
March 23. 2000, we have no choice but to move forward with the termination of Elian's parole 
as of Thursday, March 30, 2000, iil 9:00 a.m. 

Accordingly, it remains necessary to meel with District Director Robert Wallis at 9:00 
a.m. tomorrow morning at the INS District Office, 7880 Biscayne Boulevard, Miami. As we 
have previously staled, it will not be necessary to bring Elian to this meeting. We continue to 
believe that it i? advisable to bring Lazaro Gonzalez to this meeting. If you prefer ihat 
lomonrow's mcfiting take place between lawyers only, and postpone a meeting with Lazaro until 
Wednesday, we would agree to tljat. We intend to discuss the ramifications ofthe parole 

-1 and the ordcrlv return of Ehan to his father, including, most importantly, measures to termination 
ensure that the transfer occur in a maimer that is sensitive to the needs of Elian. 

Should you have any questions or concerns, please contact Assistant United States 
Altomey Dexter Lee at (305) 96r-9320. 

Sincerely, 

cc: Opposing co-counsel 

'Michad A. Pearsoiy 
Executive Associ^ Cominissioner 
For Field Operations 
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W H A Press Guidance 
March 30, 2000 

Cuba: Request for visa for father and others in Elian Case 

applying for visas ,o come to the UnM^, T ' 
Officials aod del.veted a"etl:rt,"ê ^̂ ^̂ ^̂ ^̂  ™ * 

Question: Will you issue visas lo Elian's family? 

.Anŝ ve,: THE U.S. INTERESTS SECTION HAS NOT A RECEIVED VISA 

APPLICATION FOR JUAN MIGUEL GONZALEZ AND/OR ANV OTHER 

FAMILV MEMBERS. AS VVE HAVE STATED PREVIOUSLY, WE WILL GIVE 

E.XPEDITED CONSIDERATION TO A VISA APPLICATION BY MR. 

GONZ.M.EZ (AND HIS IMMEDIATE FAMILY) AND WE WILL DO SO UNDER 

ESTABLISHKD GUIDELINES. 

Question: Has the father's altorney requested the visas through the State Department̂  

Answer THE FATHER'S ATTORiNEY MET WITH DEPARTMENT OFFICIALS 

AND DELIVERED A LETTER REQUESTING THAT VISAS BE ISSUED TO 

FAMILY MEMBERS. THE DEPARTMENT EXPLAINED THAT ANY VISA 

APPLICATIONS WOULD HAVE TO BE SUBMITTED TO THE U.S. 

INTERESTS SECTION IN HAVANA. VVE HAVE ALERTED THE U.S. 

INTERESTS SECTION ABOUT THE IMMINENT REQUEST. 
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AS WE HAVE SAID PREVIOUSLY, WE WILL GIVE EXPEDITED 

CONSIDERATION TO A VISA APPUCATION BY ELIAN'S IMMEDIATE 

F.^MILY AND WE WILL DO SO UNDER ESTABLISHED GUIDELINES. 

Q"estio„: Will Juan Miguel Gonzalez get custody of Elian'' 

Answer: I WOULD REFER YOU TO INS ON ISSUES PERTAINING TO ELIAN'S 

FUTURE STATUS. 

IF ASKED ONLY: 

Backgrxuind: High ranking officials in the Cuban Govemment mili,.r.^ , u 
comniunisi panv as well as anv other r„K.. r muitar>' and the 
employee deemed to be of pot n i l or̂ ^̂ ^̂ ^̂ ^̂  P^>- or 
Proclamation of October 4 T S wh-h f ^ 7 >̂̂^ Presidential 
classes of Cuban Offices ' v 'l's ner'.ll '''''' 
the purpose of takmg patTin^eto^^^^^^^^ 1° ' T ' °"̂ >' 
United States. Proceedings of international organizations based m the 

Question: Was a visa requested for Rjcardo Alaixon? Will it be issued? 

Ans. cr WE RAVE NOT RECEIVED AN APPLICATION FOR RICARDO 

ALARCON. VISAS FOR CUBAN OFFICIALS WILL BE REVIEWED 

SEPARATELY FROM THOSE REQUESTED BY FAMILY MEMBERS. 
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U.S. Department of State 
WHA/CCA, Room 3234 

2201 C Street, N.W. 
Washington, D.C. 20520-6263 

Phone: (202) 647-9273 
FAX: (202) 736-4476 

FAX: HELMS-BURTON UNIT: (202) 647-7095 

F A X C O V E R S H E E T 

DATE: 

TO: 

FROM: 

SUBJECT: 
So b 

URGENT ACTION REPLY FYI 

REMARKS: 

NUMBER OF PAGES (INCLUDING COVER PAGE): 

TH.S -n^SMlSSlOH WAS HOT RICErVED IH ITS »mRETY. PLEASE CALL 202 147:9272^ 
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Ciudad de La Habana, 22 de febrero de 2000 

Sra. Janet Reno 
Sra, Doris Meissner 

Estimadas senoras: 

Fn la tarde del pasado viernes 18 de febrero. la funcionana del INS 
en La Habana me leyo telef6n,camente .na_carta que segun - a 
dyo es de la misma fecha y la suscribe el senor Michael P^^rson a 
q i ^ n identifica como asociado ejecutivo del Comis.onado de la 
Seccibn de Operaciones. Lo que me fue le.do, se supone, er . en 
respuesta a las cartas que hube de dingirles a ustede. los dias 3, 
13 y 14 de febrero. 

En su con^unicacion el senor Pearson -feitera que el 'WS contoua 
cor,p/e(ar77enfe comprome(/do a retomar a Ehan a u^ted lo mas 
prXposible" y tambien "ase^^ra ,ue el INS esta con^promeMo . 
que este caso sea resueito justamente lo mas pronto posiule 

Aoreclo en todo lo que valen estas palabras que repitan, la posicion 
m S a a po el INS desde que el 5 de enero, despues de oos 
Tnt vi tas 'ccnmigo y varias semanas de espera .nalrnen-, 
reconocio mis derechos como padre respecto a Elian, incluyendo el 
de que solo a mi corresponde hablar en su nombre. 

S,n deiar de agradecerles esa reiteracion de la posicion que ustedes 
hLn eipresado en varias declaraciones. tengo que mamtestar. s,n 
embargo, mi inconformidad con la respuesta recibida. 

H-ce casi tres meses que mi hijo de seis anos permanece separado 
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varias veces que eso es lo que '̂ .s'̂ ^̂ ™^® ^ â total falta 
.Jn,dos asume una aditud por cas, tres 

3un mayores. 

: ',-uVy la estabilidad emocional de un nino de seis anos y que es O" 
! 9 Due sionifica en terminos practices para mi ser, como 

S a s X / ' q u - ^ n habla por e, n.o - e. INS no a epta y n, 
siquiera considera seriamente mi peticon a este respecto.. 

I ==fir̂ r Pparsoo "conf/nuaremos monitoreando el bienestar 
^ t ^ ^ , : ^ : ' r n t : \ r . a ^ ^ a custod.a de i^^-o G o n . ^ ^ e ^ 

^^Trii pnrontrar en SU comunicacion algun indiuo a. 

"eoc^aclbraro de medidas rreCnsat^lid^adTe, 
que esta bajo la jurisdiccion y, por lo tanto, la responsa. 



02 / 2-1/00 THU 09:28 F.A.\ 202 736 4476 CUB.AN .AFF.AIRS .AUTERO 121004 

En una parte de su co^nicacidn d̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂  
"orga.aizacon no gubernamental ^^'^^.^.^ Gonzalez 

rrrraSptf̂ "̂ ^̂ ^̂ ^̂ ^̂^ -
orga^zacon ha ohequeado despues de su primera v,s,ta 

con relacidn a mi solicitud para que 

sobre el psiquiatra o " f . ^ r a ^ f s t : mi hij , o m u l l L del 
apiica y sobre la escuela a ̂ ^ ^ ^ ^ ^ ' l ^ ^ ^ s a sofcitar ,nformac/6n" 
senor Pearson se limita ^ ^ ^ ^ ^ l ' J ^ ^ ^ ^̂ ^̂  ^ , , e todavia no han 
,0 que o b v ; ^ - - ' - - S a q - c r d i a s despu.s de 
l , : b . ? s i r^Cam^oa ustedes con todo el derecho que me asiste 
como padre. 

3buso y la 'n^nipulacon de que hacen v,c ^̂ ^̂ .̂ ^̂ .̂ ^̂ ^ 
Doiitiqueros, abogados, medios de prensa y 
algunos de ellos poseedores de antecedentes penales 

coridicion moral. 

-if---s câ:: rp"merri::i."aiTs' 
respuesta dada a mis tres ^^nas, id H . 

^3 y gn4 defebrero-

El gobierno de Estados Unidos tiene la < f ^ ^ ^ ' ^ % 

H,.llverme a mi hijo i " " ^^*^ ' ^ , " l ^ " * \ / , : ^no se ejerzan mas 

n e f : 1 1 ; ; r r a ^ 1 . 1 — - - aspectos 
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A CM Vida V trasladarlo transitoriamente al hogar de relacionados con su vioa y irasidudnu demostrar 

palabras y promesas. 

Las saluda atec^tamente, 

7 
Juan f̂ ffi>/el Gonzalez 
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U.S. Department of State 
ARA/CCA, Room 3234 
2201 C Street, N.W. 
Washington, D.C. 20520-6263 

Phone: (202) 647-9273 
FAX: (202)736-4476 
FAX: HELMS-BURTON UNIT: (202)647-7095 

F A X C O V E R S H E E T 

DATE: 03/10/00 

TO: SVTS PARTICIPANTS 

FROM: ROBERT WITAJEWSKI 

SUBJECT: SVTS 

REMARKS: THERE WILL BE A SVTS TODAY, 
3 / 1 0 / 0 0 . AGENDA ATTACHED. 

NUMBER OF PAGES, INCLUDING COVER PAGE: 2 

(IF THIS TRANSMISSION WAS NOT RECEIVED IN ITS ENTIRETY, PLEASE CALL 
202 647-9273) 



0,3/10/00 Fi^l 09:09 F.AX 202 736 4476 CUB.AN .AFF.AI.RS .AUTERO 1^002 

SVTS- CUBA 

March 10, 2000 
12:00-1:00 p.m. 

Illegal Migration 

A. Review of recent trends (USCG) 
B. Weather and volume predictions for March (USCG) 

II. Gualanamo 

.A. Review of resettlement efforts to date (State) 
B. Current occupancy and implications (State/.ISC/NSC) 

11. Cubaji refusal to accept certain returnees 

A. Results of demarche to Cubans (State) 13'oo-^ci^i-^ 
B. SOP for future operations (INS/USCG/STATE) 

1. Getting data quickly on prior US residency ( IN^)] 
2. Providing Cubans with returnee lists (USCG)/5_1 
3. \Vhat happens when Cubans advise of non-retumability? j 
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'mGUEL ^Sf^UNtCACONES TELEF6NICAS ENTRE JUAN 

Los psiquiatras consideran que ias comunlcaclones telefbnicas entre el padre v el 
hijo son fundamentales para preservar el equilibrio psiquico del niflo y ei vinculo con L 
hemjanito. sus abuelos y demds familiares. Los m t̂odos utillzados por el tristemente 
c6lebre tio abuelo Lazaro Gonzalez y su nudeo familiar para impedirlas y 
obstaculizarias son cada vez n\&$ crueles y cfnicos. 

A pesar de las reiteradas Notas remitidas al Departamento de Estado a trav6s de 
la Oficina de intereses de Cuba en Washington informando sistemiticamente cada vez 
que en Miami impiden esa comunicaci6n, lo que dio lugar a gestiones de ese 
Departamento y del INS para resolver el problema. la situacidn es cada vez peer Se 
advirti6 al personaje. se le trazaron las nomias, se establecib horario para la 
comunicaci6n diarie, pero el siniestro personaje. al parecsr cada vez mis furioso e 
incontrolable, o tal vez rr\As envalentonado por el apoyo de la mafia y la impunidad del 
crimen cometido. se buria de todo compromise y desconoce casi por completo a ias 
attas autoridades del gobiemo de Estados Unidos. 

Para ilustrar lo que aquf se afirma. ofrecemos a continuaci6n una sfntesis de lo 
ocurndo en un perlodo que comprende los (iWmos 22 dlas de intentos de comunicacibn 
a pesar de las 10 Notas diplom6licas entregadas por nuesUa Secclbn de Intereses at 
Depa(ta.T>ento de Estado. Esta sfntesis ha sIdo elaborada a partir de la informacidn que 
Juan Miguel y su familia envlan sistem6ticamente al Ministerio de Relaciones Exteriores 
para que el jefe de nuestra Seccidn de Intereses en Washington conozca los problemas 
que surgen diartantente y los pueda comunicar al Departan)ento de Estado, Granma la 
publica con la autorizaci6n previa de Juan Miguel. 

Lunea 21 de febrerp. 
Juan Miguel llama. El tBl6fono dio timbre y nadie respondi6 al otro lado de la 

linea. 
Mj^rcoles 23 de febraro. 
Dio ocupado.' Luego en otro intento dio timbre, sin que alguien saliera; despu6s 

son6 ocupado. hasta que a las 10:00 de la noche logran comunicar. Contaata la esposa 
de Lazaro y dice que el niflo ya domila. 

Juevea 24 de febrero. 
Se habl6 con el niflo bastanfce blen. 
Ŝ Abado 26 da febraro. 
Temprano en la maflana Juan Miguel le pldi6 a Raquel que llamara al niflo. Salid 

al t£l6fono Angela, la esposa de Lizaro y ie dijo que el niflo estaba durmiendo. Juan 
Miguel lo Ilam6 por la tarde, se comunicaron blen. 

Domingo 27 de febrero. 
Juan Miguel tratft de comunicarse en tres ocasiones. InsistiO en disUntos 

momentos. en distlntas horas. y no pudo hablar, no salla nadie al tef6fono. 
Lunes 28 de febrero. 
Juan Miguel trata de comunicarse varias veces por le tarde; a las cuatro, a las 

cinco. a las cinco y media, a las seis. Dabs timbre y nadie respondla. 
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Martea 29 de febrere. ^ 
lamo un poco despu6s de las seis de la tarde. Sali6 Angela al tel̂ fono y le diic 

que el n.flo estaba dum)lendo. 1̂ le preguntb la raz6n por la cual el niflo d ^ l a ^ 
temprano^ Le contestd que estaba enfenmo. le hablan puesto un sedante y se habla 
quedado dormido. Le afladid que lo llamara el mi6rcoIes en la maflana y. al interesarse 
Juan Miguel por el medicamento que le hablan puesto, elia le respondid que no sabia 
que lo habfan myectado. Por tercer dia consecutive no le fue posible hablar con su hijo 

Miercoles 1" da marzo. 
Poco despu6s de las 9:00 de la maflana Juan Miguel logra comunicarse con 

Elidn. Lo encontrb m ŝ animado. Le dijo que ya se sentia mejor. que le hablan puesto 
una inyecabn que le dio ganas de vomitar y vomit6. Juan Miguel se Interesd por qu6 
medican-̂ nto le hablan Inyectado el dfa anterior, a lo que Elidn respondid que no sabIa 
Nadie le supo decir qu6 le inyectaron al niflo. 

S^bado 4 cfe marzo. 
Juan Miguel llamd cinco veces a partir de las 5:00 de la tande. En todas las 

ocasiones que pudo comunicar salid Uizaro al tel6fono, quien siempre le respondld 
escuetamente que el niflo habla salido con Marisleysis. 

Domingo S de muzo. 
Juan Miguel llamd alrededor de las 10:00 de la maflana, a las 5:00 de la tarde y a 

las 8:00 de ia noche. No respondid nadie. 
Lunea 6 de maizo. 
Juan Miguel comenzd a intentar comunicarse a partir de las 5:00 de la tarde. 

Cuando respondieron por primera vez y se dieron cuenta de que era 61 quien llamaba, 
colgaron. Despu6s de varios intentos salid Alfredo, sobrino de Ldzaro, opuesto tambi6n 
al regreso del niflo, y dijo que el niflo no habfa Uegado de la escuela. Se repitid la 
llamada luego de media hora, respondid la esposa de Alfredo y dijo que el niflo habla 
salido. Media hora mAs tarde, en un nuevo Intento por oomunicaree. contesta Alfredo 
nuevamente y pone al niflo. Despuds de los primeros minutos de conversaddn, lo 
llaman a comer, por lo que Juan Miguel le dice que lo haga y que lo llamaria un poco 
mds tarda. Para asegurarse de poder conversar despute con Elidn sin difrcultades, 
Juan Miguel pide que le pongan a Ldzaro para hablar con 61. Le dicen que no estaba 
en la casa y toma el te!6fono Delfin, el otro hemwno de Lizaro sanclonado en mds de 
una ocasidn en ia Florida por manejar en estado de embrlaguez y provocar incluso 
daftos materiaies. Este. en tono agresivo, le dijo a Juan Miguel que ya habla hablado 
con el nir̂ o, que no habla porqu6 volverio a llaman: que el Comandante daba drdenes 
en Cuba, pero no atld que era un pals libre. Le afirma adiclonalmente que Inmigracidn 
habla precisado que se hablarla entre las 7:00 y las 7:20 de ia noche solamente. Juan 
Miguel le expresd que no conocfa esta predsidn, que no discutlria mSs y que despu6s 
llamaria al niflo. Media hora mds tarde. al intentar continuar la conversaddn con Elidn. 
Delfin sale de nuevo al teldfono y plantea que el niflo estd comiendo todavfa e insiste en 
la Idea de que ya ae habla hablado con 61. Media hora mds tarde la escena se repite: 
Juan Miguel llama. DelfTn responde Igual y le cuelge el teldfbno. 
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Midrcolea 8 de marzo. 

timhr.̂ n̂̂  l"?"^ ̂ f^n®.^?^ comunicacldn alrededor de ias 9:00 de la noche. AJ segundo 
df.l?;.«'^^""^^ "''̂ ^ ««*̂ ba dumiiendo porque hablan 

Juevas 9 de marzo. 
M=Hc, '̂ ^ ̂ ;̂ 0 de la noche. De nuevo Delfin. Dijo que el niflo habla ido a ver a 
Marisleysis a hospital y despuds comerfa en un restaurante. A las 7:30 de la noche 
vuelve Juan Miguel a llamar. Otra vez Delfin. y dice que el niflo habla llegado con 
mucho sueflo y que estaba durmiendo, que si querfa que lo despertara Juan Miouel 
responde: Correcto. eres responsable una vez mds de que no pueda hablar con mi hiio 

Vie mes 10 de marzo. ^ 
Llamd a las 4:50 de la tarde. Contesta Alfredo y dice que el niflo no habfa llegado 

de la escuela. A las 5:50 de la tarde llamd nuevamente. Delfin tomd el teldfono esperd 
unos segundos y cuando escuchd la voz de Juan.Miguel le colgd. Seguidamente Juan 
Miguel intentd comunicarse una vez mds. Esta vez Alfredo le dice que el niflo se 
estaba baflando y que tenia que llamar a las 7:00 de la noche. que era la hora 
acordada. Juan Miguel responde que llevaba dos dlas llamando a las 7:00 de la noche 
y no podia hablar con el niflo. (El Departamento de Estado le habla informado a Juan 
Miguel el dla 8 de marzo que a las 7:00 de la noche podia hablar con el niflo 
dianamente sin Hmite de tiempo y que esto era de conodmlento de los familiares de 
Miami), 

A las 6:30 de la tarde, Juan Miguel trata nuevamente de hablar con Elidn 
Alfredo, al sallrie al teldfono, le dice con cmel ironfa que aun no eran las 7 00 p m y que 
el niflo estaba comiendo todavia. 

A las 7:00 de la noche, por fin se hizo efectiva la comunicaddn con el niflo. pero 
dste tuvo que mandar a cellar a los que haclan ruidos a su alrededor. En un mornento 
en que el niflo se referla a su escuela en Cuba, colgaron ia llamada y hubo que 
repetirla. 

A las 7:20 de la noche de ese mismo dfa, al reinidarse la conversaddn, se 
escuchd un ruido de voces alrededor del niflo, e induso comenzaron a tocar las tedas 
del teldfono. La llamada se cortd poco despuds hasta que, en un Oltimo intento, Juan 
Miguel pudo despedirse del niflo con besos que dste le enviaba a dl y en particular a su 
hermanito de meses, que conodd estaba Ingresado ese dla en una dinica 

Domingo 12 de marzo. 
Juan Miguel llamd a las 7:00 de la noche. Daba timbre y no salla nadie. A las 

8.45 de la noche. Mariela, la abuela, pudo establecer comunicaddn y le dijeron que el 
nine habfa llegado en ese instante y estaba dumiiendo. Mariela les expresd que ellos 
debfan tener al niflo en la casa a las 7:00 de la noche. que era la hora establedda Le 
respondieron que habfan salido, y nada podlan hacer. No pudieron los familiares hablar 
con el niflo finalmente, a pesar de que era domlngo. 
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4 Lunes 13 de marzo. 
Llamd Juan Miguel a las 7:00 de la noche. Cuando respondid el niflo, a los 

pocos minutos se escuchd a Marisleysis agitdndolo por las tareas de ia escuela e 
increpdndolo porque ya llevaba media hora hablando. Ante tal agobio para Elidn. Juan 
Miguel deddid despedirse a fin de evitar que lo presionaran aun mds. 

Los elementos mds significativos de las conversadones con el niflo desde el 6 de 
marzo explican por sf solos las reales intendones de quienes lo mantienen secuestrado: 

• Los que salen al teldfono son personas a las cuales no les estd asignada la 
custodia temporal del niflo, ni aparecfan antes en las conversadones. 

• Todos predsan, establecen regulaciones y dan indicaciones de la manera en 
que Juan Miguel debe comunicarse con el niflo. 

• Los que lo tienen secuestrado estaban Infbrmados desde el 6 de marzo. y asi 
lo plantearon, de que las llamadas serfan a ias 7:00 de la noche. Cuando a 
Juan Miguel se le comunicaron ofidalmente, el dla 8 de marzo, los tdrminos 
de este acuerdo que no ie hablan consultado previamente. se percatd de que 
en ningun momento se habla fijado un Hmite de tiempo para sus 
conversadones con Elidn y que los 20 minutos autorizados a partir de las 
7:00 de la noche de los que hablaban aqudllos constituian una nueva mentira 
para limitar aun mds su comunicaddn con el niflo. 

• Siempre se escuchan voces cerca del niflo, que comentan sobre lo que se 
habla con dl, o se rien, o le dan conversaddn o le ponen videos para 
distraerio. Hacen todo lo posible por entorpecer los Onicos contactos 
afectivos que durante mds de tres meses Juan Miguel ha podido tener con su 
hijo. 

Para mayor ilustraddn. copia textual del informe sobre lo ocumdo el 14 de marzo, 
cinco dlas despuds de la audienda y seis despuds de que, a travds de nuestra Secddn 
de Intereses en Washington, "el Servido de Inmigraddn y NaturaJizaddn le infomid al 
Departamento de Estado que los familiares en Miami han acordado que el seflor 
Gonzdlez puede llamar todas las noches a las 7:00 Hora del Este, hora en que Elidn 
estard disponible para hablar con su padre." 

MafU»a 14 de marzo. 
• "Se habld a las 7:00 p.m. Contestd Angela, no habid y pas6 al niflo. Se ola la voz 

de Marisleysis diddndole: 'Si no quieres, no hables con tu papd', y el niflo 
insistiendo en hablar. 

• "El niflo comenzd muy blen haciendo cuentos de la escuela. de lo que habla hecho, 
pero despuds de los 10 minutos comenzaron a sentirse voces diddndole que si le 
gustaba el oso, etcdtera. parses que referido a un video. 

• "El niflo comenzd a protestar y dijo que lo estaban molestando, que hacfan njidos y 
mandd a callar. 

• "Esto 3igul6 hasta que el niflo dijo al padre que 'siempre que dl llamaba todo el 
mundo hablaba y ponfa los videos, etodtera', que nolo dejaban hablar. Juan Miguel 
le sugirid salir de esa habitaddn, o que ae fi^ran ellos, y se oyd que Marisleysis dijo: 
'No3 metemos debajo de la tlerra'. 
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"£I niflo habld con sus abuelos Rolando. Mariela y Raquel ^ 
"Continuaron los ruidos. El niflo siguid protestando y dijo al padre que no lo llamara 
a esa hora. pues era cuando todo el mundo se ponfa a hablar 
"Juan Miguel le explicd que dl llamaba a esa hora porque alii lo quisieron asi y en 
ese momento AJfredo cogrd el teldfono y furiosamente dijo, de forma ofensiva que 
eso era as! porque 61 se pasaba la vida protestando a Inmigraddn. que 61 no querla 
tanto al niflo, y que Raquel nunca quiso a su hija." (Este ejempio evidenda que las 
conversaaones entre Juan Miguel y Elidn son escuchadas por todos en aquella 
casa). 
"Juan Miguel insisbd en que lo dejaran hablar con su hijo, pero finalmente ellos 
colgaron y no pudo hablar mds con Elidn. aunque se insistid en tralar de establecer 
Is comunicaddn miiltiples veces." 

Y por si fuera poca esta desagradable y triste historia en la que se le impoaibilita 
al unico padre sobrevivjente de un niflo una minima e indispensable comunicaddn 
telefdnica con dl. ayer dfa 15, desde ias 7:00 hasta las 8:40 de la noche Juan Miguel 
Irato infructuosamente de comunicarse con Elidn. Todo el tiempo die timbre el 
teldfono y no respondid nadie. Sdlo en una ocasidn, a las 8:20 de la noche 
exactamente. el teldfono parecfa ocupado. Una vez mds Impidleron que Juan 
Miguel habtara con su hijo. 

(Editorial publlcado en Granma el 16.3.2000) 
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March 23, 2000 

Kendall Coffey, Esq. 
Coffey, Diaz & O'Naghten, L.L.P. 
2b55 South Bayahore Drive, Suite 200 
Miami, Florida 33133 

^S: E l i a n GQn7;alR7 V R̂ .nn. fth , No. Qn-02O6^rTV 

Dear Hr. Coffey: 

I want: to tihank you and your colleagues f o r meeting wich us 
on such short notice yesterday to discuss matters i n l i g h t of the 
Courc's decision to dismiss the above-captioned lawsuit. 

As discussed yesterday, the principal objective of 
Ccmmissiorier Meissner and the Attorney General is to bring about 
i prompt, fair, and orderly resolution of this r^^^ nn r.-^^^.^. a orompt, f a i r , and orderly resolution of t h i s cage i n the manner 
most conaucive to Elian's well-being. As Judge Moore stated i n 
his decision, "each passing day i s another day l o s t between Juan 

can only hope Chat those on Gonzalez and his son, [and] the Court ..... , 
eacn siae of t h i s l i t i g a t i o n place t h ^ interests of Elian 
Gonzalez above a l l others." Under th^se circumstances, we are 
prepared to revoke Elian's parole i n t J Lazaro Gonzalez's 
temporary care i n order to carry out Commissioner Meissner's 
decision of January 5, 2000. 

In l i g h t of the Southem D i s t r i c t ' s dismissal of the lawsuit 
arid tne need, emphasized by the court,, to avoid any fu r t h e r 
aalay, che govemment would now proceed, i n the ordinary course 
to carry ouc the decision of the Commiysionar that the d i s t r i c t ' 
court sustained by ef f e c t i n g the immediate reunion of Elian and 
his tather, unless Lazaro Gonzalez obtained an i n j u n c t i o n pending 
appeal '.o change the legal status cjuo-l As you know, a. motion for 
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of the Immigration ^nd Naturalization Service 
conceming Elian's transfer ' within three 
calendar days of the Eleventh Ci r c u i t panel's 
decision, unless appellant obtains an 
inju n c t i o n pending i:he f i l i n g and disposition 
cf a p e t i t i o n f o r a 
Supreme Court. Any 

c e r t i o r a r i p e t i t i o n 
of the court of 

w r i t o f : c e r t i o r a r i i n the 
motion by appellant f o r 

such an injunction sihall be expressly 
conditioned upon appellant's f i l i n g of such a 

with i n f i v e calendar days 
ala' decision and, i f app^ 

requested by appellees, shall be further 
expressly conditioned upon agreement by 
appellant to the fiJ.ing of a j o i n t motion i n 
the Supreme Court f o r expedition of the 
consideration of the c e r t i o r a r i p e t i t i o n to 
the maximum extent possible. 

3. In accordance with the ongoing r e s p o n s i b i l i t y 
of the INS for BliaA under the Immigration 
and Nationality Act and implementing 
regulations, t h i s agreement shall not prevent 
appellees from terminating Lazaro Gonzalez's 
temporary care of Elian i n the event that th« 
INS determines that there has been a material 
change of circumstances affecting Elian's 
appropriate placement. 

We hope you w i l l f i n d thi!s approach acceptable. I we are 
unaoxe to reach agreement, t h ^ govemment w i l l make arrangements 
to implement Commissioner Meissner's decision as described above. 
Please advise us as to your pdsition not late r than 12;00 p.m. 
tomorrow, March 24, 2000. 

' I 

I I / 

/ ,/ / 
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an i n i u n c t i o n pending appeal, while properly granted only rarely, 
is the recognized means within our j u d i c i a l system by which 
Lazaro Gonzalez may seek j u d i c i a l intervention i f he disagrees 
wich the d i s t r i c t court's determination that the appellees are 
free to proceed with t h e i r intended course of action. 

I' 

We are w i l l i n g , however, t o consider an a l t e m a t i v e way of 
proceeding i n t h i s case .so long as appellate proceedings can be 
completed and Elian can be reunited withIhis father i n a 
timeframe comparable to what would normally be required for the 
Court of Appeals to rule on a request f o r an i n j u n c t i o n pending 
appeal. Our discussions yesterday re'garding a j o i n t motion for 
an expedited appeal may present a framework for such an 
arrangement. 

We propose that the; parties agree i n w r i t i n g to request 
j o i n t l y , not l a t e r than :tomorrow, March 24, 2000, chat the Court 
of Appeals set an expedited b r i e f i n g schedule and accelerate i t s 
consideration of your appeal, subject to the following terms and 
conditions: 

i 
1- Appellant's op|ening b r i e f i s due seven 

calendar days trom tomorrow, March 24, 2000; 
appellees' answering b r i e f is dba seven 
calendar days from the date, of service of 
appellant's b r i e f ; and appellant's reply 
b r i e f i s due three calendar days from the 
date of service of the answering b r i e f , 
Service i s to be by same-day facsimile 
transmission and f i r s t - c l a s s mail. Oral 
argument w i l l be conducted aa goon thereafter 
as D r a c t i c a b l e • 

I 
I 

2. I f the Eleventh C i r c u i t panel grants the 
parties^ joint;motion for expedited b r i e f i n g 
and consideration, appellees w i l l not 
exercise t h e i r j a u t h o r i t y to^revoke Elian's 
parole and terminate Lazaro Gonzalez's 
temporary carejof Elian pending the court of 
appeals' decision on the expedited appeal. 
I f the Eleventh C i r c u i t panel afifirms the 
d i s t r i c t court/ Lazaro Gonzales and his 
family agree to comply with 'the instructions 
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W= thank you f o r your continued professionalism and f o r your 
willingness to respond promptly. 

Sincerely, 

DAVID J. KLINE 
Deputy Director 
Office of Immigration L i t i g a t i o n 
C i v i l Division 
U.S. Department of Justice 
P.O. Box 878, Ben Franklin Station 
iWashington, D.C. 20044 
(202) 616-4900 (telephone) 
(202) 616-4948 (facsimile) 

•i 1 
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Immigration & Naturalization Service 
Refugee Division 

Union Labor Life Insurance Building (ULLICO) 
111 Massachusetts Avenue K W. 3rd FL 

Washington, DC 20536 
Phone: (202) 305-2662; Fax: (202) 514-0560 

Date: 

Total # of pages: 
(Including cover) 

From: Kathleen Thompson iJanelleJones_^^ 
Ralph Foelster Koss^nderson 
Karen McCoy Jim Lassiter 
Todd Gardner Rohyn Brown 

Comments: 

Office of Intemational Affairs 
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March 24,2000 

BY FACSlMILi: TRANSMISSION AND FIROT-CLASS MAIL 

David J. Kline. Depuiy Director 
Office of Immigraiion Litigation 
Civil Division 
U.S. Depaitment of Justice 
Post (MRce Box 878, Ben FranUin Stanon 
Washington, D.C. 20044 

RE: 

Dear ME. Kline: 

such positions by lhe INS in the past 

- «r ordeal and miracttlous anival at our shores, the INS publicly 
Following EUan's ttagic otjea ana detennined in the femUy courts of 

announceditspositionth t̂issucsof Ehan -̂S^^^^ I„,eed. 

defined. 

of Florida's judioifliy. 

court, U.^ Uz«. G0B1« to-jr "^^ii^S^to**. court ho«= do«s » a ^-
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n aht to revisit INS decisions, the INS contended ihfl EU«m *as not entiUed to a 
^*X?^fo«Stes^^to^ AsyDutaow,vAulelo5mg 
'on t ^ wo ̂ s ^ ^^Tn^lcTprevaiW on the third ground « Mge Moore held, m 
s u b t t L ^ r S fate is to be finaUy det^^^ 

With the coutt house closed to Elian a second time, the parties con&ont funher proceedings 
to resolve w l S ^ X child's cause, paid for with the life ofhis beloved mother, deserm v̂ n a 
S to be hearf and considered. Like you, we share the hope '̂ ^ '̂f »Pf 

^ ^ ^ ^ f ^ ^ ^ t i n ^ ^ of this child, the need for addiessingthjrt issue rtmam^ 
So deSisSepSScy of this issue that VicePresiden̂  Gore ««IT«« 

fh^^r^ct^^KcLdidatesforPresidentcfth^ 
SToSTbraXlTcS^^ 
jeioain in 

the United Stales. 
Accordinglyiwesubmitthatstariinga 

to r e v i e w ^ S i n c once and for aU whether, based on the best °f .̂ ^̂  
S S ^ e r ^ v a ^ ^ ^ 
issues <̂ d̂bc consideredthaitove n^ 

child psychologists who have iesMu» « . „ of us arc awate ofthe traumatic 

alone on an inner mbe tor f̂ "*̂  "^/^ intensely traumalic experience remains a grave 

m ssing IS any assessment of Eiian s raiwc . . . ^wgver may be the 
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^sen. «itoKe on aU ^ i j i ^ t ^ ? ^ ^ h^aUtea anA pota«iially 
helpful in atvaalnspecis. *f ^ S ^ ' i S . ^ ^ 

pas. has S ^ E . S * o S S u ^ »«a to Mi™. 

, .*«nMMA ibt Ihis fctemaiialioih the hsi^ 

<lMcrf>ediniliBiet!et,B5^ Tviwir^^^^ 

oflusl.BalrighttotW^nW'hBCo^ . ^ ^ ^ 
judEiMut otiha «e«Ii3l 4.cBio»ii«te » ° ^ , , f f f f i S S ^ M i S o weeks: Staled »iidply, if 
thelNSMmldagreeallasilopiovldeadaym^̂ ^̂  

fcnhercourtbattles.' * > ^ ' ^ ' " ™ ™ * S « S T n S S « S « ^ ™,vmtioabindii«aiitotio^««prep«d»w^ Miefonne, 
p,pos.ltheINS«»ld»Ke* " ' ^ ^ ^ ^ ' ^ ^ t ^ T ^ I S A P t e s ^ 
Mepend=i«Comtelai.dAppelteJudBeam«lS.Pra»^ 
S™1 Should y o u p n t o » e A m a ^ « t o B » ^ s ™ * 

'Even under the scenario ofthe INS' ultimatum, the parties Homot control vAeii^ 

^ v i X t T c L ^ s timetable cannot be predetermined, even by the INS. 
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l t h e e v » . a d « » a t i = . I l y . « , e d ^ . » - ^ ^ 

Ms asylum claim, tha is. of his " asylum ri^ts for "Any 

ali=n...iti.specllveofJHe.l«^ "^•^,^cWposit i«rist l»t .Theraa«W.age.b«.d 
coUDlsas ••my alien." I^eed,youto»m"^»q^™^»^ Weapeewilh 

(Hearing Transcript at 84). 

extteiMlysttbst»tial»a /mdyet-yesw^ 
«d»«sigiiif.cawly our ""l-? y S ^ ^ WS «»W no* impose a 
our society «4oy W ' ' ' « ^ ^ , „ ° S r f ^ f l r , S W d ^ ^ ^ ^ 
tip,eBble?6rsuhmi^i«leUlP^»^ . 

u . ,v- i;u.iw »«aiiT ofthe INS' ultimatum is to minimize Elian's : Asaresuli.itisevideni4atthelikelyre^ ^„iaUy 
p̂eU-te rights and negatively ^^^^-^^^^^^^^^^ decision, researching all 

W.a«thusde^.y.»tMed».,h.u^»aficd^^ 
a,d,«iicdlydimiriAi.gth..pp.n.tengh«f^^^^^^ ..^ p^.. 
possible resolution is yo« "^^^ Jnet. If a to "«1 considered 
prooess Ihat v« advocate fer c<M.eh.dfflgjU «su««^a«^^^ 

reduction otElian's appdlate "f^"^" ! S « e p t i o n o f ^ 
likely result of thelNS- ̂ ^ ^ ' ^ ^ Z ^ ^ ^ < ^ n ' P > f^if- Thus, jnst as tho 
process while a. the same tme «i«™e ^ ^ o t E t o ' s best in«.es.s, but rather an 

r i K T b T w S n t Z yor̂ leVondl̂ ons would transfer appelLe 
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proceedings into a matter of form rather thanthe substance of any meaningful right to an appeal. 

Notwithstanding the momentous issues and concerns implicated by this appeal, I will be 
-^TldnriC^X^kgaltEam, day andnifihtsothat̂ ^ 

if at5l possible. U 
of;helNSanswcrbrlefand.depemiineonthescopeofiS6uesp̂ ^̂ ^̂ ^ 
SSe sooner. I make these assurances because, as a result of Judge Moore s ruhng. wc need to 
move«^^^^ InihatfashionpweseAtoseaw^̂  
r^S^gsoLwecanresolveElian'ssBm^^^^ 

: N H T ^ I ha^ said before, not oppose acceleration of the M^over, asstmunĝ e.. . 

asyhim hearing. 
Following the rendition of the H>pellefc decision <mi should eiihet side deunnme 4a 

: / s i r i J e ^ ^ i ^ t t - y b a w . " " ^ ^ exaaotdinav circu«««i«softe«se, â , 
oSf«^tiM«i*iUlisetv.d«thinfif»eeni^^ 

• ?S«^S^byyou , ins i sK«c . that i i ena ieOrMw^^ 
SStigrtsaB^edmustbeshninkwfiye 

:SSSS!^Mwithd.e .ppe- . in .heeve , .c«*0!^ 
accJeration ofthe:eeBioiaii pmcess and wiU a*Me>y anyweiable that *e Com tepB. , 
^S^bther|«elimiaBy^^.^^^^ 

T i ^ « « a t if any. mofion. the INS or Elian would need to .ffle ai ihai ponfl. Ins 

«rfScatoiyundertheritoofpit>perpioceduretodiscuss^ 
S ^ ^ f S d i W r e l i e f S l h e naSoSs bighest co*:' Ve assun.eUia rflJ.ete isn: -
S . r b $ S r ^ » ^ Suprme Court « v i « . « . aoeep̂ ^̂ ^ 
aRendani ciwumstances can be promptly developed. 

CimteinineyourinauiiyabouttheBamaaionsofiheMly.vcemphasiM 

»^n«ateeoBfi<Lthibo1hsidesvrille«nni«oeio..a^ 
of us have in our legal system. 

Fhally.we.ep..tour«.l.ea6rttothemscon4uctanaclujlevri».tionrf^^^ 
,»„H«»nrfAb ehUd and Of the potential fbr 4ie snious haimhefbcesinibeevent of > precipitous 

MJMs»Cre«^di.^the««iretyofthepower.flheUmlod^^^^^^ 
S d a S ftagile psy<*e ofa little boy vAo has al«a«- suffered beyond human descnpuon. 

Stomlo^^AMtLmum, before my more po«Uons«reakenintod.ff.a^ 
^ r « p ^ ^ u , s m e of deaacy andupontbelusticeDapartment'sstaied goal of seekmg to do 
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the right thing, especially «*en young ChUdren are at risk. ̂ ' ^ ^ Z ' ^ ' ^ ' ^ A ^ Z T f ^ i 
^ ^ c X t i o n by i«lcpendenl «id competent experts, you will at last ^ " J ^ ^ the 
Sl^til^aSpotaiti^ ^ ^ n l r ^ ^ 

We await your response. 

Sincerely, 

Kendall Coffey 
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ATTORN Err.AT LftW 
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rLo??iOA S O B E L A W < S A O I _ C O M 
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PlSTi^lCT OF COUJMBIA 

March 27,2000 

Hon. Jancl RTDO 

Artcnis>' Gsciinil o f The United States 
]Oth ?jid rnnst imuon Avenue, "N-W. 
V,':-.5hir.£ton: D.C. 20536 

3 V FACSIMILE 

Rc: El ian Giiraadct 

Gfiiienil Rcao: 

We have compliBd Tvithjonr demand fcranexpcJtied appeal. ^ ^ 

-ontijDu^ 10 viev^' youf uldTrrmuni lo =ut o f f Elian's appollale rights as improper and 
mlhw un-Americm. S j m ^ l m i k l l i S - h a ^ J ^ t ' ^ n ' ? ^ to iI3c fyrcc to ^ j ^ j h s J ^ y to 

f,r.m nnTTinl^iinP hls appeal In a fair 2nd pn^^ef u>ay I n order ^ '^^^'^^ 
g ^ S i l i ^ S o l o a l c a ] b m n to t h « forced dcpormnan w ^ i d « u s c . have t i led an 
^meT^ency moijon for an e:.p<idhed a p p « l i n i l - E1CN«IT1X Crrcmi Court o f A p p ^ th t . 
mominf;. 

m licht o f our coopcrailfM:, we z c ^ y ^ i that your of5cials cease dicir constant L h r c ^ I D 
r«vok= Elv:in's parole. 'lUese hcavy-bflnded i ^ c s demonstrate a lack o f s ^ n v i t y to 
Ellaru his family nnd this community. Your officials have repeatedb' lailcnl to mform 
^ y o r r - Of their im«.tiDns regaxdms E l L « i f they <io revoke his parole. The only 
c o i c c i v ^ l c purposes of rev-okipg Hlaa 's pi i rub are 10 either rc tum ham to the tasast 
ret^.me In Cob^ prior tc the completion o f lhe appellate pioccs;* or to insOtotionaiiza h im 
p-cnd^ng ths outoorae ofther appeal. 

1 r • -or -.:rposc is tc retuni h im to C^ba immediaiely. you ate, i n effect, denying t l i a n 
any :.pE^;ii v,haT.^ocv£r. Once £Uan is relumed To Câ CTO-'s clutches he v- i l l not DC 
permU-cd TO leave i f his appeal is successful. 

03/27/00 MON 16:05 [TX/R.X NO 7554] ©001 
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-age i /^ i 

Tf your desire is to Lnsritutionalize t l ian pending the. appeal, or alt^r hii; prasent custody 
arrangements, -wi; do not understand how yo\j can consider thia to be ''the maimcx most 
CQndvj=ivc to Elian's •tvell-bcinH." Ciarently, Elian is hcing cared for by his family. To 
•tvhora ho hrs grow-a immen.sely artached sincE the premature and traumalic death ofhis 
beloved riiothei'. No institution or stranger is cQpalsl* of nurturing Elian to the degree that 
Mniisl!:>'sis. Lfe&jlO, aiid his loving relatives can. Tlic pr-jmnncnt psychologic^ harm this 
will causy Fliaa has already been confinned by Ms child psychologisi and psychiaxrisi. 
The rcrports have been commimicated to j'ou nirrody, and ate part of the record, of diJs 
case. Any hamLful aciluiis In Hght of the contcLius of (Iiosc ropoits could only be 
degcribed tts reckless and wantoii conduct. It's ironic that with all Uje moil^y and effort 
expended by tiic White House, the Justice l>spartm«nt and the IKS to deport Elian to 
Cub^ yoLi have never sought to have Elian or his best interests evaluated by experts in 
any '-N'̂ y, as we ha^e done. 

Ln ligAiL of the fact thai we have tiled for the expedited appeal you sought, the ruceilng the 
AiSQciaLi Commi.'̂ ŝ icrneT stiggested between Lazaro Gonzalez and INS enforctTTicnt 
ofScjaJi lAill noi be necessary. We look forward to working -with your off:ci?Js achin-'e a 
p.forr.cn fail adjudication of Elian's bcsl inttrresis. Wcicmain saddened that yoa 
fejected out of hwd our innovadve suggesrinn of prompt, binding arbilxalion. 

You slwojd be avr-ar̂  of receiu, broadcast threais by Cuban President f idel Castro to send 
an armed commando team to Miami TO Iddnap Elian. Consequently, the Gonznicz femUy 
hSkS aiktid the Liucoln-Marti School to educate Ehan at homie for tite ihne: bding. The 
ikmily 's decision is based in part on their desire not to epdanger the lives of Elian's 
schooinza.vjy. 

'vVc conckui:; with iissuranc^ that tlic GonzalfcZ fiiTnilywi1[ continue to oh 
ofthe Unitod Stales and the Slale ofFlorida. 

L.A,W OFFICES OF SPENCER CIG 
By: SPENCER EICv 

the luwz 

RO.^FXTTUL &. RASCO 
EDU.A.RDO RASCO 

FABAR, P-A. 
LAURA FABAR 

COFFEY DL*L2 & O'NAOHTtLN, L.L.P. 
By: KENDALL COFFEY 

NlAl^JEL DIAZ 

RUDEN, McCLOSKY, SCHL'STER 
& RUSSELL. 
By; JOSE GARCTA-PEDROSA 

H.^CKLEV. B E R N S T E I N : 

By; LIND.^ OSBERG-BKALJN 
P.OGER BERNSTEIN 

GRJEENBERG TRAURIG. P.̂  
By: B A R B A R A L A G O A 

JUDD J- GOLDBERG 
ELIOT PEDROSA 
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TALKING POINTS ON ELIAN 

Share your concerns at t h i s news. 

Tn- Coordinator f o r Cuban A f f a i r s has c a l l e d the 
p r i n c i p a l O f f i c e r of the Cuban I n t e r e s t s Section m t o 
convey our concerns. 

AS vou know, there are a number o f ^ v i s a a p p l i c a t i o n s 
s t i l l pending f o r the purpose °f/^^^^i^^/J^^'^/"^ 
ar- being reviewed very thoroughly. Among these 
a p p l i c a t i o n s i s one f o r Ricardo Alarcon t h a t we do not 
e;>.:pect to issue. 

With reaard t o the teacher, we d i d not issue a vis a f o r 
Wicn regara LO united States, rather she was 

"^;ued r^Sa^e'auL'she'was a family f r i e n d and Elian's 
1 s 
forraer teacher 

on.-. Visa holders a r r i v e m the United States the State 
Department i s not responsible f o r t h e i r a c t i o ns. 

WP are m close contact w i t h the INS and the Attorney 
General regarding t h i s and other matters p e r t a i n i n g t o 
v i s i t o r s t o Wye. 

IF ASKED ONLY: 

Quest ion: 

Why can't you expel the teacher? 

.^.nsvjer : 

. Th- t-acher i s m t h i s country on a visa t h a t the 

. The teacnei issued Upon her a r r i v a l m the 
Department of otate issuea. ^ 
Li c the INS issued the teacher an 1-94 good t o r 

ia vs . 

11 P r & J s s G : 

. Sh- has not v i o l a t e d the terms of the visa and i t would 
be verv d i f f i c u l t to remove her. 
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U.S. Department of State 
ARA/CCA, Room 3234 
2201 C Street, N.W. 
Washington, D.C. 20520-6263 

Phone; (202)647-9273 
FAX; (202) 736-4476 
FAX: HELMS-BURTON UNIT: (202) 647-7095 

A X C O V E R S H E E T 

DATE; 

FROM: YIO--'^^^ 

REMARKS: 

NUMBER OF PAGES, INCLUDING COVER PAGE^̂  

(IF THIS 
TRANSMISSION WAS NOT RECEIVED IN ITS ENTIRETY, PLEASE CALL 202 647-9273) 
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CUBA: ELIAN GONZALEZ 

Background: 
Miami media haye picked up on photographs appearing prominently May 16 in Cuban 
media showing Elian Gonzalez wearing a "Young Pioneer" uniform. Cuban media has 
proclaimed that Elidn is being provided with a Cuban education under Communist 
principles while staying at Wye. The Miami Herald showed a picture of Elian vvith his 
pioneer unifonn and he has also been shown on video chanting allegiance to the 
Revolution. 

Talldna Points: 

• Share your consternation at this news. 

• This behavior on the part ofthe Cuban Govemment in the United States is 
inappropriate. 

• The Coordinator for Cuban Affairs will be calling the Principal Officer of the Cuban 
Interests Section in to protest and insist these types of activities cease. 

• Education is a state responsibility and confident Maryland will address this issue if 
case drags on until next school year. 

• Separate issue is Elian's dress. Clothing is standard Cuban uniform. We may not like 
it but it is for his father, Juan Miguel Gonzalez, to make decisions regarding Elian's 
clothint;. 
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O F F I C E OF C U B A N A F F A I R S 

U.S. Department of State 
ARA/CCA, Room 3234 

2201 C Street, N.W. 
Washington, D.C. 20520-6263 

Phone: (202) 647-9273 
FAX: (202)736-4476 

FAX HELMS-BURTON UNIT: (202) 647-7095 

F A X C O V E R 
DATE: May 12, 2000 

TO: Brad Glassman 
Caryn Hollis 
Wendy Patten 

FROM: Natly Torres 

S H E E T 

SUBJECT: Request for Clearance 

FOR: Clearance Information 

REMARKS: 

Per Request Action 
XX 

Attached you will find four documents for clearance: (1) press guidance, (2) 
Talking Points for the Secretary to use with Menendez or Graham, (3) two q 
and a for the secretary to use this weekend with the press, and (4) talking 
points to use if necessary during her press conference with Rosario Green. 
Please clear by 2:30. 

NO. OF PAGES, INCLUDING COVER PAGE: 9 

(IF THIS TRANSMISSION WAS NOT RECEIVED IN ITS ENTIRETY, PLEASE CALL 647-9272) 
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TALKING POINTS ON ELIAN 

Concerns have been raised on t h i s matter. 

The Coordinator f o r Cuban A f f a i r s has c a l l e d the 
P r i n c i p a l O f f i c e r of the Cuban I n t e r e s t s Section i n t o 
convey these concerns. 

The.Cubans were non-committal. We w i l l continue t o r a i s e 
t h i s issue w i t h them. 

IF ASKED ONLY: 

• .As you know, there are a number of visa a p p l i c a t i o n s 
s t i l l pending f o r the purpose of v i s i t i n g E l i a n and they 
are being reviewed very thoroughly. 

VJith regard to the teacher, she was issued a visa because 
she was a fa m i l y f r i e n d , someone w i t h whom E l i a n f e l t 
comfortable w i t h as his former kindergarten teacher and 
s ome o n e who could presumably t u t o r him. • 

Once visa holders a r r i v e i n ths United States, i t i s the 
Department of Jus t i c e , not the Department of State, who 
determines i f and how long the person can stay. 

VJe are i n close contact w i t h the INS and the Attorney 
General regarding t h i s and other matters p e r t a i n i n g t o 
v i s i t o r s t o Wye. 

IF ASKED ONLY: 

Quest i o n : 

Why can't you expel the teacher? 

.̂ .nsv.'er : 

• The teacher i s i n t h i s country on a visa t h a t the 
Department of State issued. Upon her a r r i v a l i n the 
U.S., the INS issued the teacher an 1-94 good f o r 90 
days . 

I f Pressed: 
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• She has not v i o l a t e d the terms of the visa and i t would 
be verv d i f f i c u l t to remove her. 
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CUBA: ELIAN GONZALEZ 

Background: «-» 

Elian Gonzalez and his family moved from Andrews Air Force Base to the Wye Farm 
facility on April 25. On April 27 Elian's former kindergarten teacher and 11 year-old 
cousin anived, followed on April 28 by Elian's four playmates, their accompanying 
parents and a pediatrician. On May 15 the pediatrician retumed to Cuba. The Federal 
Coun of Appeals heard the case on May 11. Il is expected that the Court will render its 
decision in a few weeks. 

Question: 

What is the latest update on Elidn? 

.Answer: 

• We e.xpect that the Gonzalez family will remain at Wye until the appeal process has 
concluded. 

• Hearing was held at the Federal Appeals Court in Atlanta on May I I . 

• W'j are awaiting the court's decision. 
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CUBA: ELIAN G0NZ.4LEZ ' ^ ^ 

Background: 
The media has reported that Elian is being indoctrinated with Communist principles 
while staying at Wye. The Miami Herald showed a picture of Elian with his pioneer 
unifonn and he has also been showTi on video chanting allegiance to the Revolution. 

Question: 

Wliat about the Cubans running a scliool al Wye? 

Answer: 

• Concerns have been raised. 

We have called the Principal Officer of the Cuban Interests Section in to discuss those 
cofiCsms. 

• Bui while we have your attention on Cuba. I want to say that we welcome the release 

of Feli.x Bonn^ and Maria Beatriz Roque. 

. .And vve tu-ge the Cuban authorities to free the remaining two members ofthe 

dissident working group, as well as all other prisoners being held for political 

reasons. 
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Cuba: Elian Gonzalez 
Q and A for Press with Rosario Green 

Background: 
The media has reported that Eli^n is being indoctrinated with Communist principles 
while slaying at Wye. The Miami Herald showed a pictui-e of Elian with his pioneer 
unifomi and he has also been shown on video chanting allegiance to the Revolution. 

Question: 

Any comments on the Cuban school at Wye? 

.Answer: 

• One of the freedoms we most enjoy in this country is free choice. People can make 
cb.oices lhat other fmd objectionable-- that goes for Mr. Gonzalez as well. 

• We are looking into concerns that have been raised. 

• W'hat is most important is for the legal process to complete its ŵ ork and bring this 
difficult situation to an end as expeditiously as possible. 

• But while we have your attention on Cuba, I want to say that we welcome the release 

of Felix Boru-î  and Marta Beatriz Roque. 

.. .\nd we urge the Cuban authorities to free the remaining two members ofthe 

dissident working group, as well as all olher prisoners being held for political 

reasons. 
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Question; The Department of State constantly criticizes Cuba's human rights record, 
vvhy are you insisting that Elian be retumed to Cuba? 

.Answer; 

• This is about a six year old child who has lost his mother and whose only sur\'iving 

parent is exercising his parental rights. 

• We simply cannot take the position that because the govemment ofa coimtry denies 

its citizens human rights a parent in that country must lose his or her parental rights. 
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WHA Press Guidance 
May 18, 2000 

Cuba: Eli^n Gonzdlez 

Question: What are your views on Elian's schooling at Wye? 

Answer: 

• SOME CONCERNS HAVE BEEN RAISED ABOUT THIS. 

• WE ARE TALKING WITH THE CUBAN GOVERNMENT ABOUT IT. 

Question: Why did the State Department issue a visa to a teacher for the purpose of 
holding classes? 

Answer: 

. SHE WAS ISSUED A VISA . \ J THE REQUEST OF JUAN MIGUEL 

GONZ.ALEZ BECAUSE SHE WAS A FAMILY FRIEND, SOMEONE 

WITH WHOM ELIAN FELT COMFORTABLE AS HIS FORMER 

KINDERGARTEN TEACHER. 
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Conte.\(: The media has reported that Elian is being indoctrinated with Communist 
principles while staying at Wye. The Miami Herald showed a picture of Eliin with his 
pioneer uniform and he has also been shown on video chanting allegiance to the 
Revolution, .According to INS, the State of Mar\'land Education Department does not see 
Elian's education at Wye as a violation of state law because the kids are not residents and 
it is a Cuban teacher teaching Cuban children who are all here on temporary visas. 
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^Pof qu* y tu»n6o la ONPE d#cJdi6 d«sarrollar otr, 9pl.caci6r, para »er uUlteiida 
durarrt* la 9©«un(Ja vu«lta electoral? ^^pc 

compartid esa informacibn con el grupo de traPejo de comPLrto? ^ 
Tpor qu* la .plicad6n util^da an la primera voolU. no eaiaba en cond,c.one. de 
8«r utilliada en la logunda vuelta' 

I a« omBbfls realtzadas a Is fecha nc se aproximan ni pueden contundirba con una 
^ dS^rS a o S a d" a l s U a . Es m*., son aolar̂ ente p r . e P j s ^ a l e s ac^e 
I, fu.aonalid^a del proflrama de cbmputo, que ^ J ' ^ ^ i ; i C a 
ronciuidas Por a«ta raz6n para 9i flfupo de mformitica de la M0e;O6A. s e j ^ ^ " 
" S S r c ^ a S u ^ r evSu JTrespor^aabi. y compieta del sustama de cimputo 

Por tratarw de an noevo sistema de compulo, es neceaano wntar con la s«ulente 
inform adon: 

la metodoiogia a>ic«da para pfobar el nuevc sistema 

4 D grupo de informAtica da la MOE/OEA, per lo obaen̂ ado ^ ^ J ^ ^ ' 
9 iiaSma de cdmputo utillzado en la primera vuatta de laa eiecc-ones^ 51*!!^ ' * 
!,J^rv8r»otre la «pacidad real de la ONPE pam desam>liar en un de traba °̂ » 
^ o m e d^lJmpSo qoe aerla ut,r«i»do en la seflunda vueRa de 

ONFE p«I^ i « 1 ^ r un sirler^a conflabte, pier̂ .menre comprooado. para la p-imer, 
vuciia de tea eleccionea prendandales y corigresaliS 

5 =, jrupc d. inforT.*t,ca c*e la M06/OEA reconoce que e. 12 M»yo la ON^E njic 

de traPaio de c6mpotc. Se tr3t6 de una pnmera verj,6n t^^'f^^^"^'^* ^ ^ r l t t a 
l!r u r i S r e n i a wwunda v ĵella de las «lecdone8. Sin embargo, la ontrega de esta 
" n : : " ^ . P n 'e'nTo Sn^rte «,.amen.e una 
cemputo a partir de la fecha de hoy > para los flnw e.clue.yO» de la ob*erv«oon 

electoral de la MOEVOEA 

ae cimputo que permit* emhir concUsiones ^Po^^"^'®' r r . I l r , I n 

i l ^ ^ . ^ X ^ ^ T t S ' . ^ . s ' r n r puTdaf aer oon.^radas cor.0 
?ueKfdona.e?3e7"p^4..a' i :c6mputo.,ya que par. 6.lae ....b.^n e^st. una 
meiodolooia expreaa a segu.r 

Lima, 18 de Mayo oe 2000 
2 fle 2 
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Cuban Pediatric Society in Exile, Inc. 
Sodedad Cubana de Pediabrla en el Exillo, Inc. 

P.O. Box 558988 
Miaini. Florida 33255-8988 

Fax (305) 361-8563 

Miami, Florida 
April 20, 2000 

tsoora 01 Uovemors 
Felix Estrada, M.D. 
Gloria L6pez, M.D. 
Jose Pradcre, M D. 
Juan Villa, M.D. 

Gerardu Capote, M.D. 
Erilc Juan. M.D. 

Maria Alonso-Priiguez, M.D. 
Mflria Medina-Capote. M.D. 

Pedro Zequeira, M.D. 
Hector Qucvedo, M.D. 

The Honorable William J. Clinton 
President of the United States of America 
The White House 
Washington. D.C. 20500 

Honorable President Clinton: 

The members of the Cuban Pediatric Society in Exile have followed very closely the case 
of Elian Gonzalez as the events unfold. As pediatric professionals and children's 
advocates, wc respcctfiilly ask you and the corresponding authorities to reevaluate ail 
aspects of this unfortunate and tragic situation. As the highest authority in this great 
nation you have a duty as well as a moral obligation to assure that any biological parental 
rights do not supersede or violate those of Elian as an individual. 

We have issued a public declaration, which we are hereby submitting for your 
consideration and support. It is unquestionable that the medical and psychiatric criteria 
of Elian's own treating physicians must be taken into consideration in all fiiture 
decisions. I would like to reiterate our willingness to assist in mediation for the purpose 
of family reunification, while assuring that Elian's rights and physical as well as 
emotional well-being, are guaranteed at all times. 

Respectfully yours. 

7000 S.W. 97"" Avenue 
Suite 208 
Miami, Florida 33173 
Ph: (305)273-0808 

CC: Ms. Janet Reno, Attomey General 
Ms. Dorothy Meissner, Commissioner of I.N.S. 
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Whereas the Cuban Pediatric Society in Exile is a non poliUcal, scientific medical organization 
that has been in existence in the State ofFlorida for more than 30 years currently wilh more than 200 
members. 

Whereas Elian Gonzalez is a six year old Cuban boy who arrived to the US on Thanksgiving Day 
on November 25th, 1999 Elian was rescued at sea alone, after his mother lost her life in an attempt to 
seek freedom. 

Where as there have been health care professionals from other areas Uaveling to South Florida 
and speaking to the media expressmg their medical opinions without having obtained a medical history, 
performed a physical examination nor other proper psychological evaluations of Elian. 

Based on the above facts the Cuban Pediatric Society in Exile states the following 

DECLARATION OF PRINCIPLES : 

That Elian's nghts as a child should be honored and respected under the pnnciples ofthe 
"Convention of The Rights of Children" promulgated by the Umted NaUons and supported by 
Pediatricians around the world. 

That eveiy effort should be made to have a family reunion among Elian's father, his wife, Lazaro 
Gonzalez and other relatives in Miami. This meeting should be held in a neutral place without 
govemment, media or outside intervention and without any pre-conditions. 

That the Cuban Pediatric Society in Exile offers its knowledge ofthe Cuban culture and its 
resources to obtain this goal. 

That we denounce and strongly oppose statements made by individuals who have been expressing 
medical or psychological judgments without following the most basic mles of medical ethics and care. 

That in our opinion the legal aspects of this case, if needed, would be better served in a family 
court which is the indicated forum for cases of this nature; therefore, it is our conviction that Elian 
Gonzalez is entitled to have "a day in court" as any other human being in the United States of America 



Every free and democratic society assures that everyone's basic and individual 
rights are honored and respected. Unfortunately children's rights are sometimes 
overlooked. As children's advocates it is our moral and legal obligation to make sure that 
individual rights of children are considered. National and world wide organizations 
support this notion. We feel that Elian Gonzalez's rights should be taken into account 
before any abrupt decision which could have life long implications, is made. 

Unfortunately due to the political and emotional aspects surrounding this case 
many have rushed to make a judgment and express their opinion without taking all the 
facts into consideration. 

The Cuban Pediatric Society in Exile was founded over 30 years ago. Its 
membership is composed of general pediatricians, pediatric subspecialists and other health 
care professionals with many years of experience in the field of Pediatrics. South Florida 
is a community made up of people with many different ethnic origins and backgrounds. 
For many years we have cared for the children in this community, especially children of 
Cuban origin We have also traveled to many places in Latin America and to Guantanamo. 
Cuba to offer our services to Cuban and Haitian children there during the crisis created by 
the most recent massive exodus from Cuba. We feel our knowledge and expertise places 
us in the best position to evaluate this case. We do so in a nonpolitical, objective manner 
as children advocates that we are. 

As it has been suggested by pediatric psychiatrists and psychologists treating Elian 
since his arrival to the United States, and because of what he went through and witnessed 
"first hand" he may fit the diagnosis of Post Traumatic Stress Disorder (PTSD). This is a 
condition in which the victims experience tremendous emotional impact on their lives after 
an overwhelming unexpected trauma. The persistent emotional symptoms that the victims 
experience become even worse when they are subjected to change or when they feel 
threatened in any way about their safety 

We understand and respect traditional Cuban family values. We are also well 
aware ofthe political situation in Cuba. This is why we insist that a family reunion with 
Elian's father, his wife and his Miami relatives take place in a neutral environment away 
from the pressures of govenunents, media and outsiders with their own hidden political 
agendas. This should be carried out without any prearranged condition. 

Traditionally custody battles are resolved in Family Courts. Due to the political 
implications of this case, facts and decisions have been manipulated before taking into 
account all aspects of this unusual and unfortunate situation. Everyone has their right to 
have his/her day in court. Let's not deny Elian of this right. 

Last but not least we urge everyone not to forget Elizabeth Brotons, Elian's 
mother, who made the ultimate sacrifice to bring her child to what she believed would be 
a better future Her cry, along with thousands of others who have lost their lives in the 
Florida Straight* in their attempt to reach freedom, democracy and the pursuit of 
happiness, should be heard. 
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ROBERT MENENDEZ 
13TH DISTRICT, NEW JERSEY 

VICE CHAIR OF THE DEMOCRATIC CAUCUS 

COMMITTEE ON TRANSPORTATION 

AND INFRASTRUCTURE 

SUBCOMMITTEES: 

AVIATION 

VTFATEB RESOURCES AND ENVIRONMENT 

COMMITTEE ON INTERNATIONAL 

RELATIONS 

SUBCOMMITTEES: 

INTERNATIONAL ECONOMIC POLICY AND TRADE 

WESTERN HEMISPHERE 

Congresfs? of ttje Mnitth ̂  
Ĵ onut ot Eepresfentatibesi 
raasffjington, 20515-3013 

May 19, 2000 

REPLY TO: 

• 405 CANNON H.O.Ii. 
WASHINGTON, DC 2051!)-3013 

(2021 225-7919 

DISTRICT OFFICE:;: 

• 911 BERGEN AVENUE 
JERSEY CITY. NJ 07306 

(2011 222-2828 

• 654 AVENUE C 
BAYONNE, NJ 07002 

(2011823-2900 

• 263 HOBART STREET 
PERTH AMBOY, NJ 08861 

(7321324-6212 

• 3109 BERGENLINE AVENUE 
2ND FLOOR 

UNION CITY, NJ 07087 
(2011 558-0800 

The Honorable William J e f f e r s o n C l i n t o n 
The President of the Uniteid States 
The White House 
Washington, D.C. 20500 

*-418152* 

Dear Mr. Presiident: 

The f r o n t page of yesterday's Washington Times c a r r i e d a 
photo of s i x year-old E l i a n Gonzalez at h i s temporary residence 
near Wye P l a n t a t i o n , dressed i n a Union of Communist Pioneer's 
uniform. I was appalled by t h i s photo and others taken by the 
Cuban regime t h a t appeared yesterday i n Granma, Cuba's 
propaganda paper. A copy i s enclosed. 

I t i s incomprehensible t h a t the U.S. would permit the 
communist i n d o c t r i n a t i o n of E l i a n Gonzalez and other c h i l d r e n on 
U.S. s o i l w hile under the supervision of the U.S. Marshall's 
Service. 

The Union of Communist Pioneers i s not l i k e the Boy Scouts; 
p a r t i c i p a t i o n i n pioneers i s mandatory, and the primary goal of 
the group i s the i n d o c t r i n a t i o n of young c h i l d r e n i n communist 
p o l i t i c a l and m i l i t a r y ideology, and m i l i t a r y readiness 
t r a i n i n g . The " s k i l l s " c h i l d r e n are taught include, how t o hold 
bridges from enemy troops, f i n d landmines, throw grenades 
through windows, and assemble a r i f l e while b l i n d f o l d e d . 

The i n t e n t behind housing E l i a n and h i s f a m i l y at Wye 
Pla n t a t i o n was t o give them time t o spend together as a fa m i l y -
not t o make them wards of the Cuban regime. Yet Cuban o f f i c i a l s 
have been given seemingly u n r e s t r i c t e d access t o the f a m i l y and 
are being allowed t o d i c t a t e t h e i r d a i l y a c t i v i t i e s . 

The f a c t t h a t the U.S. has f a c i l i t a t e d Elian's Marxist-
L e n i n i s t i n d o c t r i n a t i o n by p r o v i d i n g visas t o Cuban "educators" 
i s even more a p p a l l i n g . 

THIS STATIONERY PRINTED ON PAPER MADE OF RECYCLED FIBERS 



L a s t l y , as we wait f o r the decision of the l l " ^ C i r c u i t 
Court of Appeals, I am disturbe d by the p o s s i b i l i t y t h a t should 
E l i a n be granted h i s r i g h t t o apply f o r asylum, the past weeks 
of i n d o c t r i n a t i o n are l i k e l y t o in f l u e n c e h i s a b i l i t y t o respond 
t r u t h f u l l y i n an i n t e r v i e w w i t h an asylum o f f i c e r . 

I urge you t o immediately intervene t o end Castro's 
attempt t o c a r r y out h i s maligned s o c i a l experiment on U.S. s o i l 
and t o ensure th a t E l i a n and the Gonzalez family are not f u r t h e r 
manipulated by the Castro regime. 

cc: The Honorable Madeleine Albright 
Secretary of State 

Sincer 

Member of C 

The Honorable Janet Reno 
Attorney, General of the United States 
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WAS HIN GTO N 

May 30, 2000 

MEMORANDXJM FOR ROBERT A. BRADTKE 
NSC Executive Secretariat 

FROM: KAY CASSTEVENS 
Legislative A f f a i r s 

SUBJECT: PRESIDENTIAL CORRESPONDENCE 

Attached are copies of l e t t e r s sent to the President by 
various Members of Congress. Since these l e t t e r s address 
n a t i o n a l s e c u r i t y issues, we would appreciate your assistance i n 
d r a f t i n g the responses. 

Thank you very much f o r your assistance. I f you have any 
questions, please c a l l Courtney Crouch at x67500. 

The f o l l o w i n g i s a b r i e f d e s c r i p t i o n of the l e t t e r s : 

1) Sen. Kent Conrad (D-ND), Sen. Byron L. Dorgan (D-ND) 
and Rep. Earl Pomeroy (D-ND), recommending t h a t any 
START I I I Treaty r e t a i n s a l l 500 Minuteman I I I ICBMs 
and does not reduce the B-52 force; 

2) Sen. Mike DeWine (R-OH), recommending the President to 
address the issue of i n t e r n a t i o n a l parental abduction 
during his upcoming meeting w i t h German Chancellor 
Gerhard Schroeder; 

3) Sen. P h i l Gramm (R-TX), recommending the President to 
address the issue of Mexico's water management plan i n 
the Rio Grande watershed during his upcoming meeting 
w i t h Mexican President Ernesto Z e d i l l o ; 

4) Sen. Mary L. Landrieu (D-LA), recommending the 
President to support a moment of silence honoring the 
ideals of world peace during the inaugural ceremonies 
of the 2000 Summer Olympic games i n Sydney, A u s t r a l i a ; 

5) Rep. James C. Clyourn (D-SC) and t h i r t y - o n e other 
Members of Congress, concerning the current s i t u a t i o n 
i n S i erra Leone and the Lome Accords; 

6) Rep. Norman D. Dicks (D-WA) and t h i r t y - s e v e n other 
Members of Congress, recommending the President to 
sustain and strengthen p o l i t i c a l , economic and c u l t u r a l 

HAV 39 loŝ i--' t i e s w i t h Turkey; 



7) Rep. Sam Gejdenson (D-CT), recommending the President 
to address p o l i t i c a l developments i n Belarus during his 
upcoming meeting wi t h Russian President Vladimir Putin; 

8) Rep. Sam Gejdenson (D-CT), concerning the START I I 
Treaty; 

9) Rep. Benjamin A. Gilman (R-NY) and t h i r t e e n other 
Members of Congress, concerning the p o s s i b i l i t y of 
resuming the suspended United States m i l i t a r y to 
m i l i t a r y r e l a t i o n s h i p w i t h Indonesia; 

10) Rep. Duncan Hunter (R-CA), recommending the President 
to address the issue of the release of Mr. Edmond Pope 
during his upcoming meeting w i t h Russian President 
Vladimir Putin; 

11) Rep. Peter T. King (R-NY), recommending the President 
to address the issue of i n t e r n a t i o n a l parental 
abduction during his upcoming meeting wi t h German 
Chancellor Gerhard Schroeder; 

12) Rep. Cynthia A. McKinney (D-GA), concerning the current 
s i t u a t i o n i n Sierra Leone; 

13) Rep. Robert Menendez (D-NJ), concerning the case of 
Eli a n Gonzalez; 

14) Rep. George M i l l e r (D-CA) and t h i r t y - s i x other Members 
of Congress, concerning the i n v e s t i g a t i o n s of a group 
of murders alleged to have been ordered by former 
Chilean General Augusto Pinochet; 

15) Rep. Matt Salmon (R-AZ), concerning the t r a n s f e r of 
Muhammad Deif from the P a l e s t i n i a n A u t h o r i t y to the 
United States f o r prosecution i n a U.S. court of law; 

16) Rep. Frank R. Wolf (R-VA), concerning the problem of 
diamond t r a f f i c k i n g i n A f r i c a and the current s i t u a t i o n 
i n S ierra Leone. 

Enclosures 
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May 22, 2000 

DOiNALD H. VVARSHAVV 
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TO: The Honorable William Jefferson Clinton, President of the United States 
Mr. Robert Wallis, Director - Department of Immigration and 
Naturalization Services 
Janet Reno, Attomey General of the United States 
The Honorable Jeb Bush - Govemor 
Federal Emergency Management Agency ("FEMA") 
The Honorable Alex Penelas, Mayor - Miami-Dade County 
Mr. Doyle Jourdan, Regional Director - Florida Department of Law Enforcement 
Major BicDecca P. Tharpe - Florida^ghway Patrol 

FROM: Walter J. Foe^an, 
City Clerk 

Enclosed please fmd a copy of Resolution 00-316, which was passed and adopted by the City of 
Miami Commission at its meeting on April 13, 2000. This legislation is being forwarded to you 
for your information and files. 

OFFICE OF THE CITY CLERK/ J500 Wm American Drive/P.O. Qux. ;i30708/Miomi, FL 3 J2:i3/(;iO.'">) 250-5:)60/FA,X: (305) 858-1610 



J-00-364 
4/13/00 

RESOLUTION NO. ''^ - ' 

A RESOLUTION OF THE MIAMI CITY COMMISSION 
STRONGLY URGING PRESIDENT WILLIAM JEFFERSON 
CLINTON TO DECLARE A STATE OF EMERGENCY IN 
THE CITY OF MIAMI, FLORIDA, DUE TO THE 
EXTRAORDINARY CONTROVERSY SURROUNDING THE 
ISSUES CONCERNING THE CUSTODY AND ASYLUM OF 
ELIAN GONZALEZ; FURTHER REQUESTING THAT THE 
FEDERAL EMERGENCY MANAGEMENT AGENCY ("FEMA") 
BE DIRECTED TO REIMBURSE THE CITY OF MIAMI, 
MIAMI-DADE COUNTY, AND ALL OTHER LOCAL AND 
STATE GOVERNMENTAL ENTITITES FOR EXPENSES 
INCURRED IN THEIR EFFORTS TO MAINTAIN THE 
PUBLIC PEACE, ORDER AND GENERAL WELFARE OF 
THE CITIZENS OF THE CITY OF MIAMI; DIRECTING 
THE CITY CLERK TO TRANSMIT A COPY OF THIS 
RESOLUTION TO THE HEREIN DESIGNATED 
OFFICIALS. 

WHEREAS, the costs t o maintain p u b l i c peace and order 

r e l a t e d t o issues concerning the custody and asylum of E l i a n 

Gonzalez have become overwhelming f o r the C i t y of Miami and other 

l o c a l and State of F l o r i d a governmental e n t i t i e s ; and 

WHEREAS, f e d e r a l p o l i c y i s at the core of the controversy, 

and t h e r e f o r e , the United States government should bear the 

burden of the costs t o assure the p u b l i c h e a l t h and welfa r e of 

the c i t i z e n s of the C i t y of Miami; 

NOW, THEREFORE, BE IT RESOLVED BY THE COMMISSION OF THE CITY 

OF MIAMI, FLORIDA: 

CITY COMMISSION 

Mrjn^v'G or 

/.̂ :" 1 3 
i i o s o i u u j a I to . 

• < • - ' r .' 



Sectio.n 1. The r e c i t a l s and f i n d i n g s containea m the 

Preamble to t h i s Resolution are hereby adopted by reference 

t h e r e t o and incorporated herein as i f f u l l y set f o r t h m t h i s 

Sect ion. 

Section 2. The Miami C i t y Commission hereby s t r o n g l y 

urges President W i l l i a m J e f f e r s o n C l i n t o n to. declare a. State of 

£n7ergency i n the C i t y of Miami, F l o r i d a , due t o the e x t r a o r d i n a r y 

controversy surrounding issues concerning the custody and asylum 

of E l i a n Gonzalez. 

Section 3. The Miami C i t y Commission f u r t h e r requests 

t±iat the Federal Emergency Management Agency ("FEMA") be d i r e c t e d 

to reimburse the C i t y of Miami, Miami-Dade County, and a l l other 

l o c a l and State governmental e n t i t i e s f o r expenses i n c u r r e d i n 

t h e i r e f f o r t s t o maintain the p u b l i c peace, order and general 

welfare of the c i t i z e n s of the C i t y of Miami. 

Section 4. The C i t y Clerk i s hereby d i r e c t e d t o tran s m i t 

a copy of t h i s Resolution t o President W i l l i a m J e f f e r s o n C l i n t o n , 

the United States Department of Immigration and N a t u r a l i z a t i o n 

Service, Attorney General of the United States Janet Reno, FEMA, 

Fl o r i d a Governor Jeb Bush, Miami-Dade County Mayor Alex Penelas, 

the F l o r i d a Department of Law Enforcement, and the F l o r i d a 

Highway P a t r o l . 

Page 2 of 3 



Section 5. This Resolution s h a l l become e f f e c t i v e 

immediately upon i t s adoption and signature of the Mayor* . 

PASSED AND ADOPTED t h i s 13th day of A p r i l , 2000. 

JOE CAROLLO, MAYOR 

ATTEST; 

In accordance with Wiarvii Gctir Sec. 2-35, siru. r.-..-- - vt" - ••-^'r "-- ' -v; 
this ::;;:;;:2;i3n by c\•̂ r.i\\̂  it in ir,s c c : : : ^ . . • -s 

regarding sam3, vvithCL;t t.'.i U'eyor s îi 

pofcrJEn, City Clortc 

WALTER J. FOEMAN 
CITY CLERK 

APPRQJ^D Ajr TOvf^BW AND CORRECTNESS r^X' 

:330 :BSS 

I f the Mayor does not sign t h i s Resolution, i t shall become ef f e c t i v e at 
the end of ten calendar days from the date i t was passed and adopted. I f 
the Mayor vetoes t h i s Resolution, i t shall become e f f e c t i v e immediately 
upon override of the veto by the City Commission. 

Page 3 of 3 
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• PUBLISH 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 

No. 00-11424 

D. C. Docket No. 00-206-C V-0.tM 

ELIAN GONZALEZ, a minor, by and through 

LAZARO GONZALEZ, as next friend, or, 

alternatively, as temporary legal custodian, 

Plaintiffs-Appellants, 

versus 

JANET RENO, Attomey General of the United States; 

DORIS MEISSNER, Commissioner, United States 

Iminigration and Naturalization Service; 

ROBERT WALLIS, District Director, 

6/1/00 11:42A.M 
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United STate.=i Immigration and Naturalization Service; 

UMTED STATES IMMIGRATION AND 

NATURUL^ATION SERVICE; and UNITED 

STATES DEP.ARTMENT OF JUSTICE, 

Defendants-Appeellees, 

RJAN MIGLTEL GONZALEZ, 

Intervener. 

Appeal from the United States District Court 

for the Southern District ofFlorida 

(June 1, 2000) 

Before EDMONDSON, DUBINA and WILSON, Circuit Judges. 

EDMONTDSON, Circuit Judge; 

This case, at &st sight, seems to be about little more than a child and his fether. But, for 
this Court, the case is mainly about the separation of powers under our constitutional 
systeir. of govermnent: a statute enacted by Congress, the pennissible scope of executive 
discrenou under that stamte, and the limits on judicial review of the exercise of that 
e.xeciilive discretiOLi. 

: olio 6/\/W 11:42 AM 
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. Eliari GonzaJez ("Plaintiff'), a six-year-old Cuban child, arrived in the United States alone. 
His father in Cuba demanded that Plaintiff be relumed to Cuba. Plaintiff, however, asked 
to sr.?iy in the United States; and asylum applications were submitted on his behalf. Ths 
Irriinigration and Naturalization Service ("INS") - after, among other things, consulting 
with Plaintiffs father and considenng Plaintiffs age -- decided that Plaintiffs asylum 
applications were legally void and refused to consider their merit. 

Plaintiff then filed this suit in federal district coiirt, seeking on several grounds to compel 
the INS to consider and to detennine the merit ofhis asylum applications. The distiict 
court dismissed PlaintLfFs suit. Gonzalez ex rel. Gonzalez v. Reno. 86 F. Supp.2d 1167, 

1194 (S .D. Fla. 2000). Plamtiff appeals,^ and we affirm. 

I. 

In December 1993, Plaintiff was bom in Cuba to Juan Miguel Gonzalez and Elizabeth 
Gonzalez WTien Plaintiff was about three years old, Juan Miguel and Elizabeth separated. 
Ehzabetb retained custody of Plaintiff after the separation. Juan Miguel, however, 
conr.i.nu£d to have regular and significant contact with his son. Plaintiff, m fact, attended 
school m the district where his father Lived and often stayed at Juan Miguel's home. 

In November 1999, Elizabeth decided to leave Cuba and to take her son to the Umted 
States. In the pre-dawn hours of 22 November, Plaintiff and Elizabeth, along uith twelve 
other Cuban nationals, left Cuba aboard a small boat. The next day, the boat capsized in 
strong winds and rough seas off the coast ofFlorida. Eleven of the passengers, including 
Ehzabet.h, died. Plaintiff, clinging to an inner tube, endured and survived. 

Two day? Istter, Plaintiff was rescued at sea by Florida fishennen and was taken to a 
hospitd.1 in jV'liamj for medical treatment. While Plaintiff was receiving medical treatment, 
the INS was contacted by Plaintiffs great-uncle: Miami resident Lazaro Gonzalez. INS 
official;̂  decided, upon Plaintiffs release from the hospital, not to remove Plaintiff 
imiricdiately to Cuba. Instead, the INS deferred Plaintiffs immigration inspection and 
paroled Plaintiff mto Lazaro's custody and care. 

Soon thereafter, Lazaro filed an apphcation for asylum on Plaintiffs behalf with the INS. 
This application was followed shortly by a second application signed by Plaintiff himself. 
A tlurd ?oy]uiij application was filed by Lazaro on Plaintiffs behalf in Januar>' 2000, after a 
slate court au'arded temporary custody of Plaintiff to Lazaro.^ The apphcations were 
prepared by a Miami lawyer. 

3pf-..n (iiWO \\:12 AM 
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The rJiiee applications were substantially identical in content. The applications stated that 
Plaintiff "is aJjaid ro return to Cuba." The apphcations claimed that Plamtiff had a 
well-founded fear of persecution because many members of Plaintiffs family had been 
persecuted by the Castro government in Cuba. In particular, according to the applications, 
Plamtiffs stepfather had been imprisoned for several months because of opposition to the 
Cubc-n government. Two of Plaintiffs great-uncles also had been imprisoned for their 
political acts. Plaintiffs mother had also been harassed and intimidated by communist 
authonties in Cuba, The apphcations also alleged that, if Plaintiff were retumed to Cuba, 
he would be used as a propaganda tool for the Castro govemment and would be subjected 
to ir.volantary indoctrination in the tenets of communism. 

Plaintiffs father, however, apparently did not agree that Plaintiff should remain in the 
United States. Soon after Plaintiff was rescued at sea, Juan Miguel sent to Cuban officials 
a letter, asking for Plaintiffs return to Cuba. The Cuban govemment forwarded this letter 
to the INS. 

Because ofthe conflicting requests about whether Plaintiff should remain in the United 
States, INS officials interviewed both Juan Miguel and Lazaro, An INS official, on 13 
December, met with Juan Miguel at his home in Cuba. At that meeting, Juan Nliguel made 
this comment: 

[Plainuff], at the age of six, cannot make a decision on his own . . . I'm ver>' grateful that 
he receiv ed immediate medical assistance, but he should be returned to me and my family 
. . . -As for him to get asj'lum, I am not allowing him to stay or claim any type of petition; 
he should be returned immediately to me. 

Juan Mjguel denied that Lazaro was authorized to seek asylum for Plaintiff; Juan Miguel 
also reftised to consent to any lawyer representing Plaintiff, Juan Miguel assured the INS 
ofBcial that his desire for Plaintiffs retum to Cuba was genuine and was not coerced by 
the C-uban govemment. 

One week later, ENS ofBcials in Miami met with Lazaro, Marisleysis Gonzalez (Plamtiffs 
cousm), and several lawyers representing Plaintiff. At that meeting, the parties discussed 
Juan Miguel's request. Lazaro contended that Juan Miguel's request for Plaintiffs retum to 
Cuba was coerced by the Cuban government.̂  INS ofiSciaJs also inquired about the legal 
basis for PlaintiU's asylum apphcations; Lazaro rephed this way: "During the time he's 
been here., everything he has, ifhe goes back, it's all changed. His activities here are 
different from those that he would have over there," Plaintiffs lawyers told tbe INS again 
of the persecution of Plaintiffs relatives in Cuba because of their political opposition to the 

•5c>f20 6/1/00 U :42 AM 
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Casuo government. 

On 51 December, an ENS official again met with Juan Miguel in Cuba to investigate 
ftirther Lazaro's claim that Juan Miguel's request had been coerced.^ At that meeting, 
Juan Miguel repeated that he desired Plaintiffs retum to Cuba. Juan Miguel also reasserted 
that he was uuder no undue influence from any individual or govemment. The INS official 
- taking Jutm Mguel's demeanor into account -- determined that Juan Miguel, in fact, 
genui.nely desired his son's return to Cuba 

The INS Commissioner, on 5 January 2000, rejected Plaintiffs asylum apphcations as 
legally void. The Commissioner ~ concluding that six-year-old children lack the capacity 
to file personally for asyluin against the wishes of their parents — detennined that Plaintiff 
could not fi^le his OV,TI asylum apphcations. Instead, according to the Commissioner, 
Plamtiff needed an adult representative to ffle for asylum on his behalf. The Commissioner 
— citing the custom that parents generally speak for their children and finding that no 
circuinslfixjce in this case warranted a departure from that custom — concluded that the 
asylum applications submitted by Plaintiff and Lazaro were legally void and required no 
further consideration. Plaintiff asked the Attorney General to overrule the Commissioner's 
decision; the Attorae>' General declined to do so. 

Plamfiff then, by and through Lazaro as his next friend, fQed a complaint in federal distinct 
court seeldug to compel the INS to consider the merits ofhis asylum apphcations. In his 
compl?jnt, Plamtiff alleged, among other things, that the refiisal to consider his 
applications violated 8 U.S.C. § 1158 and the Fifth Amendment Due Process Clause. The 
district court rejected both claims and dismissed Plaintiffs complaint. Plaintiff appeals.^ 

n. 

On appeal. Plaintiff argues that the district court erred (1) hy dismissing Plaintiffs claim 
under S U.S.C. § 1158, (2) by dismissing Plaintiffs due process claim, and (3) by failing to 
appoint a guardian ad htem to represent Plamtiffs interests.^ We have reviewed carefuUy 
the record and the briefs filed by all parties. We conclude that Plaintiffs due process claim 
lacks merit and does not warrant extended discussion. See Jean v. Nelson. 727 F.2d 957, 
96S (11th Cij. 19S4) (en banc) ("Ahens seekitig admission to the United States . . . have 
no constitutional rights with regard to their appUcations . . . ."), affd on other grounds. 105 
S Ct. 2992 (1985) Plaintiffs guardian ad litem claim, because Plaintiff was ably 
represented in district court by his next friend, also lacks merit and similarly does not 
Vr-arrant sxtanded discussion. See Fed. R. Civ. P. 17(c) (providing for appointment of 

5c{20 6/1 •'00 11:42 AM 
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cniaidian ad htei^ m discretion of district court); seejlso R o b m L y ^ ^ h l o C a i J ^ ^ 
F 2 35 9 (5th Cir. 1958) (noting that gt^dian ad litem may be - - ^ ^ ^ ^ ^ ' ^ ^ ^ ^ ^ 

chnd already represented adequately by next friend). We, accordingly, affirm the distnct 
c o ^ ' f d ' m i s ^ ' of the constimtion^ clann and the district court's refiisal to appoint a 
puardtan ad htem.^ We now Uim, however, to a more difficult quesnon: the distnct 
court's disnussal of Plaintiffs statiitory claim. 

m. 

Plaintiff contends that the district court erred in rejecting his stamtorv' ^ j ^ ^ ^ ^ ^ ^ . °° « 
I T c V l 15S Section 1158 provides that "[a]ny alien . . . may apply for asylum. 8 
u s e ' 8 ( a ) a T p W s a y s that, because he is 
Vsvl^ p i ^ n V L i ^ s that, by the applications . ^ e d and — ^ ^ ^ ^ ^ ^ 
Lazaro he m fact, did apply for asyluin withm the meaning of section 1158. In addition, 
PbmtSi â eues thai the sS^ary rejection by the INS of bs apphcations as mvahd 
violated the intent of Congress as set out m the statute. 

Th=̂  LNS responds that section 1158 is silent about the vaUdity of asylum apphcations filed 
on heh.V of a six-vear-old child, by the child himself and a non-parental relative, agamst 
S.e v^^ . of tLe child's parent. The INS argues that, because the statute does not spell out 
?ow a l - i B , child files for asylum, the INS was free to adopt a pohcy requmng in these 
c ^ c u i s ^ c i that any asylum claim on Plah^tiffs behaffbe filed by Plaintiffs father. A^ 
s ^ c H D S s urges that the rejection of Plamtiff s purported asylum apphcations as leg^y 
void w;.s lawful. According to the INS, because the applications had no legal effect, 
P]a.mtiff never applied at all within the meamng ofthe statute. 

Guided bv weU-estabhshed principles of statutory constinction, judidal res^aint,^d 
deference to executive agencies, we accept that the rejection by the INS of Plamtiff s 
applications as invalid did not \iolate section 1158. 

Ĉ m' corisideraVjon of Plaintiffs stamtory claim must begin with 

t'VDO l l ; « A l 
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an 
exan.̂ narion ofthe .cope ofthe statute itsdf " ^A.. Inc. v. 

AgTiinji 
is apph 
1993){ 

& s m ± m m £ : ' ^ 19 S Ct. 1439, 1445 (1999) ( i " ~ g * f , f * ' f f / f , ° l " p £ ^ ^ 
is apphcal: 

banc) (same). In Chevion, the Supreme Coun e>j - e d . /.x^^^ 

on<iress is clear, mai is mc cuu uiv = . r,, c ot 0-781 W«» 
give effect to tiie unambiguously expressed mtent of Congress.' 104 S. Ct, at 2781. We 
mm, therefore, to the plam language ofthe stamte. 

Section 1158 provides, in pertment part: 

Anv ali-n who is phvsically present m the United States or who arrives m the United 
t ^ ; e t e r or'not at a'designated port of amval and ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ . ^ ^ ^ ^ ^ 
to the United States after having been mterdicted m mtemational or y ^ J ^ f ^ ^ \ ™ ^ J ; 
i^espective of such ahen's stams. max^aEElyfor asylum, m accordance with this section or, 
where apphcable, section 1225(b) of this title. 

8 U S C S 115S(aXl) (emphasis added). Section 1158 is neither vague nor ambi^ous. 
Th. . .ute means exactiy what it says: "[a]ny ahen . ->-PP̂ ^̂ ^̂ ^̂ ^ 
Pp.nn.=;N'lv3nia Dep't of Corrections v. Yeskey, 118 S Ct̂  1952, 1956 (lyvsj iooserMng 
to .Tamte IS not ambi^ioii just because it is broad and that stamte may apply to 
arcî -i:j;!!^ces not enXned by Congress). lHat "[a]ny ahen" mcludes Plaintiff seems 

,£8^ See 8 U.S.C. § 1101(a)(3) (defimng "ahen" as ''any Pfrson not a citizen or 
natioBal of tiTlJmted Sties''); s e e ^ M e r n t t v ^ m ^ ^ 81 1186 
(1 iTh Cii 1 ( n o t i n g that word "any" has "an expansive meamng ). Section 1158, 
therefore, plainly would pemiit Plaintiff to apply for asylum. 

Whea an ahen does apply for asylum within the meaning oftiie stanite, the INS -
acco'dSot the stamte itself and INS regulations ^ must consider the ments of the ahen 
asvlum clami. See 8 U.S.C. § 1158(d)(1) ("The Attomey General sMI ^^^f^^^^^^ 
procedure for the consideration of asylum apphcations filed under subsection (a) of tins 
s cnoD") .'emphasis added); 8 C.F.R. § 208.9(a) (requiring INS to "adjudicate the claim of 
eac a s v L apphcant whose application is complete"). The important legal question m 
^ case therefore- is not whether Plamtiff max apply for asylum; that a ^^'y^^.'^^^ ^ 
e^gib? to apply for asylum is clear. The ultimate mquiry, mstead, is whether a six-yea -̂old 
chfd â apdied for asylum within the meamng ofthe stamte when he, or a non-parentâ  
rehuvTon bs behalf, signs and submits a puiported apphcation agamst the express wishes 
of Oie child's parent. 

S/l/OO 1W2AJ 
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.A.bout this question, more important than what Congress said m section 1158 is what 
Congress lett unsaid. In reading stamtes, we consider not only the words Congress used, 
but the spaces between those words. Section 1158 is silent on the precise question at issue 
m this case. Although section 1158 gives "[a]ny ahen" the right to "apply for asylum," the 
slamie does not command how an ahen apphes for asylum. The stamte includes no 
definition of the term "apply." The stamte does not set out procedures for the proper fihng 
of an asN'lum application. Furthermore, the stamte does not identify the necessary contents 
of a valid asylum apphcation. In short, although the stamte requires the existence of some 
apphcation procedure so that aliens may apply for asylum, section 1158 says nothing about 
the particulars of that procedure. See 8 U.S.C. § 1158. 

B. 

Because the stamte is silent on the issue. Congress has left a gap in the stamtory 
scheme .--' From that gap springs executive discretion.̂ ^ As a matter of law, it is not for 
the courts, but for the executive agency charged with enforcing the statute (here, the INS), 
to choose how to fill such gaps.^^ See Chevron, 104 S. Ct. at 2793. Moreover, the 
authority' of the executive branch to fiU gaps is especially great in the context of 
immigration pohcy.̂ -̂  See Aguirre-Aguirre. 119 S. Ct. at 1445. Our proper review of the 
exercise by the executive branch of its discretion to fill gaps, therefore, must be very 
hmited. Sec Pauley v. Bethenergy Mioes. Inc.. I l l S. Ct. 2524, 2534 (1991). 

1 hat tbe courts owe some deference to executive pohcy does not mean that the executive 
blanch has unbiidled discretion in creating and in implementing policy. Executive agencies 
must comply with the procedural requirements imposed by stamte. See Morton v. Ruiz, 94 
S. Ct. 1055, 1075 (1974). Agencies must respect their own procedural rules and 
regulations. See id, at 1074: see also Hall v. Schweiker. 660 F.2d 116, 119 (Sth Cm 
1981). And the pohcy selected by the agency must be a reasonable one in the hght of the 
statijtory scheme. Chevron, 104 S. Ct. at 2782. To this end, the courts retain the authority 
to check agency pohc>'Tnaking for procedural comphance and for arbitrariness. But the 
courts caiiuc't properly reexamine the wisdom of an agency-promulgated pohcy See 
SEC V. Cĥ .iu:rv Corp.;67 S. Ct. 1575, 1582 (1947) ("The wisdom of tiae principle 
adopted is none of our concern."). 

In this case, because the law ~ particularly section 1158 ~ is silent about the vahdity of 
Plaintiffs purported asylum apphcations, it fell to the INS to make a discretionary pohcy 
choice. The INS, exercising its gap-filling discretion, determined these things: (1) 
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six-yeaj-old children lack the capacity to sign and to submit personally an apphcation for 
asylmn; (2) instead, six-year-old children must be represented by an adult m immigration 
maners; (3) absent special circumstances, the only proper aduU to represent a six-year-old 
child is the child's parent, even when the parent is not in this countrŷ ; and, (4) that the 

parem hves m a commtmist-totahtarian state (such as Cuba),^^ in and of itself, does not 
constimte a special circumstance requiring the selection of a non-parental representative. 
Our dutv' is to decide whether this policy might be a reasonable one in the hght ofthe 
stamtorv' scheme. See Chevron, 104 S. Ct. at 2782. 

But we first address Plaintiffs contention that the "pohcy" relied on by the ENS in tins case 
is really no pohcy at all but is, in reahtj', just a htigating position. An after-the-fact 
ratioDahzation of agency action — an explanation developed for the sole purpose of 
defendixig m couit the agency's acts - is usually entitied to no deference from the courts. 
Bradberry- v. Director. OfSce of Workers' Comp. Programs. 117 F.3d 1361, 1366 (11th 
Cir. 1997). But vve are unable to say that fhe position of the INS here is just an 
after-the-fact raaonalization. 

The INS policy toward Plaintiffs apphcation was not created by INS lawyers during 
litigation, but instead was developed in the course of administrative proceedings before 
htigation comrnenced.^^ Cf IAL Aircraft Holding, Inc. v. FAA, 206 F.3d 1042, 1046 & 
n.S (1 Itb Cir. 2000). While the pohcy announced by the INS may not harmonize perfectiy 
wiili earlier INS interpretative guidelines (which are not law),^^^ the parties have cited, 
and u e have found, no stamtory provision, no regulatory authority, and no prior agency 
adjudication that "flatiy contradicts" the pohcy. Cf General Elec. Co. v. Gilbert. 97 S. Ct. 
401, 411 (1976); see also Motor Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Ins. Co,. 
103 S. Ct. 2S56, 2866 (1983) (noting that agencies have latimde to "adapt tiieir rules and 
pohcies to the demands of changmg circumstances"). That the INS policy was developed 
m The course of an informal adjudication, rather than during formal rulemaking, may affect 
the deCTce of deference ̂ appropriate but does not render the policy altogether unworthy of 
deference. See Chenery. 67 S. Ct. at 1580; see also Cook v. Wiley, 208 F.3d 1314, 
1319-20 (11th Ch. 2000) (explaining tiiat executive pohcies not "subjected to the 
heightened scrutinv of [formal] rulemaking" are nonetheless entitied to "some deference"); 
Bigbv v. INS. 21 F.3d 1059, 1063-64 (llfh Ch, 1994) (findmg Chevron deference 
appropnate even tiiough agency pohcy had nol been adopted as regulation); U.S. Mosaic 
Tile Co. v. NT^RB, 935 F_2d 1249, 1255 n,6 (11th Cm 1991) ("Altiiough ihe agency action 
in Chevron involved a legislative regulation, the deference standards set forth in that case 
are uow appued to most agency actions, including administrative adjudications . . . ."). 
And that the ENS pohcy may not be a longstanding one likewise affects only the degree of 
deference requued.^ See Chenery\ 67 S. Ct. at 1580. The ENS pohcy, tiierefore, is 
endtied to, at least, some deference under Chevron: and that deference, when we take 
account ofthe implications of the policy for foreign affairs, becomes considerable. 
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We accept tiiat tiie INS pohcy at issue here comes witiun tiie range of reasonable choices. 
First, we cannot say tiiat tiie foundation of tiie policy ~ tiie INS detennination tiiat 
six-ye.ir-old children necessarily lack sufficient capacity to assert, on theu- own, an asylmn 
clami - is unreasonable.^ See Polovchak v. Meese 774 F.2d731, 736-37 (7th Cir. 
1985) (presuming that twelve-year-old child was "near tiie lower end of an age range in 
wliich a minor may be mature enough to assert" an asylum claim against tiie vvishes ofhis 
parenL<̂ ). Because six-year-old children must have some means of applying for asylum, see 
S U.S C. § 1158(a)(1), and because tiie INS has decided tiiat tiie children cannot apply 
personally , (he next element of tiie INS pohcy - tiiat a six-year-old child must be 
represented by some adult in applying for asylum - necessarily is reasonable. 

The LNS delennination tiiat ordinarily a parent (even one outside of this country)^ ~ 
and. more LmporT.ant, only a parent - can act for his six-year-old child (who is in this 
couniry) in immigration matters also comes within tiie range of reasonable choices. In 
making tiiat determmation, INS officials seem to have taken account ofthe relevant, 
competing pohcy interests: tiie interest of a child in asserting a non-fiivolous asylum claim; 
tine mterest of a parent in raising his child as he sees fit; and the mterest of tiie public in tiie 
prompt but fair disposition of asylum claims. The INS pohcy ~ by presuming that tiie 
pai-ent is tine sole, appropriate representative for a child ~ gives paramount consideration 
to the prun.-3jy role of parents ia the upbringing of their children. But we cannot conclude 
that tbe policv 's stress on tiie parent-child relationship is unreasonable.^ See Ginsberg v 
New York, SS S. Ct. 1274, 1280 (1968) ("[Tjhe parents' claim to autiDorit>'m tiiehown^ 
household to direci the rearing of their children is basic in the stmcture of our societ>\"). 

Critically importAnt, the INS policy does not neglect completely the independent and 
sepai ate interest that a child may have, apart from his parents, in applying for asylum. See 
Polpvocbak. 774 F.2d at 736-37. Instead, according to the ENS policy, special 
circumstances may exist that render a parent an inappropriate representative for the 

child.̂ -̂̂  \\Tiere such cfrcumstances do exist, the INS pohcy appears to permit otiier 
persons, besides a parent, to speak for the child in immigration matters. So, to some 
exteni; tine pohcy does protect a child's own right to apply for asylmn under section 1158 
despite the conu-ary wishes ofhis parents. 

We are not untroubled by the degree of obedience tiiat the INS pohcy appears to give to 
the wislies of parents, especially parents who are outside this country's jurisdiction. 
Becau.se Congress has decided that "[a]ny ahen" (including six-year-old children) may 
apply for asylum, 8 U.S.C. § 1158(a)(1), Congress has charged tiie INS ~ when it 
promulgates pohcy and fills gaps in the stamtory scheme with facihtation, not hindrance, 
of tiia'. Isgsl-Titive goal. See Shoemaker v. Bowen. 8.53 F.2ri «SS S(̂ t (1 ith r,v iggg) 
(noinng tiiat ChevToo does not provide agency with hcense to "fiiistrate[] the underlying 
congjessiona] pohcy"). We recognize that, LQ some instances, the INS pohcy of defemng 
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to parents - especially those residing outside of tiiis country - might hinder some 
six-year-olds with non-frivolous asylum claims and prevent them from invoking their 
statutory rigiit to seek asylum. But, considering the well-established principles of judicial 
deference to executive agencies, we cannot disturb the INS pohcy in this case just because 
it might be imperfect. See Industrial Union Dqpt.. AFL-CIO v. American Petroleum Inst 
100 S. Ct. 2844, 2875 (1980) (Burger, C.J., concurring) (noting that agency pohcy may be 
vahd although pohcy does not perfectiy accomplish legislative goals), And we cannot 
invahdate the pohcy — one with international-relations imphcations — selected by the INS 
merely because we personally might have chosen another. See Chevron, 104 S. Ct. at 
2793; see also Jaramillo, 1 F.3d at 1152-53. Because we cannot say thai this element of 
the INS pohcy ~ that, ordinarily, a parent, and only a parent, can act for a six-year-old 
chiJd in immigration matters — is unreasonable, we defer to the INS pohcy. 

Tht final aspect of the INS pohcy also worries us some. According to the ENS policy, that 
a parent hves in a comraunist-totahtarian state is no special circumstance, sufficient in and 
of Itself, to justify the consideration ofa six-year-old child's asylum claim (presented by a 
relative in this country)-agamst the wishes ofthe nori-resident parent. We acknowledge, as 
a v,Tde]y-accepted trnth, that Cuba does violate human rights and fimdamental fiieedoms 
and does not guanmtee the rule of law to people hving m Cuba.^^ See generally U.S. 
Dept. of State, 1999 Country Reports on Human Rights Practices: Cuba (2000) ("[The 
Cuban Govemment] contLnue[s] systematically to violate fijndamental civil and political 
rights of its citizens."). Persons hving in such a totalitarian state may be unable to assert 
freely their own legal rights, much less the legal rights of others. Moreover, some 
reasonable people might say that a child in the United States inherentiy has a substantial 
contiict of interest with a parent residing in a totalitarian state when that parent — even 
when he is not coerced ~ demands that the child leave this country to retum to a countr}' 
with iirde resf)ect for human rights and basic freedoms. 

Nonetheless, we cannot properly conclude that the ENS pohcy is totally unreasonable in 
tivi.? respect Tlie ENS pohcy does take some account of the possibiht>' of government-
coercion: where special circumstances — such as definite coercion directed at an individual 
parent — exist, a non-parental representative may be necessary to speak for the child. In 
addition and more important, in no context is the executive branch entitied to more 
deference tiian in the context of foreign affairs. See generally United States v. 
Cumss-Wright Export Corp.. 57 S. Ct. 216, 221 (1936). This aspect ofthe INS pohcy 
seems to implicate the conduct of foreign affairs more than any other. Somethmg even 
close lo a per se rule ~ that, for inunigration purposes, no parent hving in a totalitarian 
state has sufficient liberty to represent and to serve the tme, best interests ofhis own child 
in the United States — likely would have significant consequences for the President's 
coiiducr of our Nation's intemational affairs: such a rule would focus not on the quahties of 
the particolar parent, but on the quahties of the government ofthe parent's country. As we 
understand the legal precedents, they, in effect, direct that a court of law defer especially 
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to this intern ad onal-rel ations aspect of the iINS pohcy 

We are obliged to accept that the INS policy, on its face, does not contradict and does not 
violate section 1158, although section 1158 does not require the approach that the INS has 
chosen to L?.ke. 

We now examine the INS's application of its facially reasonable pohcy to Plaintiff in this 
case. .Although based on a pohcy pennissible under Chevroru i f tiie ultimate decision of the 
INS - to treat Plamtiffs asylum applicatiojis as invahd - was "arbitrary, capricious, [or] 

an abuse of discretion," the decision is un l awfu l . ^ See 5 U.S.C. § 706(2)(A); see also 
INS v. Yueh-Shaio-Yang. 117 S.Ct. 350, 353 (1996^; Citizens to Preserve Overton Park. 
Inc. v. Volpe, 91 S. Ct. 814, 822 (1971). But whatever we personaUy might think about 
the deci.sions made by the Govemment, we cannot properly conclude that fhe INS acted 
arbitra.rily or abused its discretion here. 

The apphcation signed and submitted by Plaintiff himself, insofar as the INS has decided 
ttiat sLx-year-old children carmot file for asylum tiiemselves, necessarily was a niiUit>' under 
the INS pohcy. As we have explained, the [INS's per se rule ~ prohibiting six-year-old 
childrea irom personally filing asylum applications against their parents' wishes — is 
entitled lo deference under the law. The INS, therefore, did not act arbitrarily or abuse its 
discretion in rejecting Plaintiffs own purported asylum apphcation as void. 

Plamtiff contends that, even ff the INS pohcy is facially reasonable under Chevron, the 
INS decision to reject the apphcations submitted by Lazaro was arbitrary. Plaintiff asserts 
that two special circumstances — the alleged coercion of Juan Miguel by the Cuban 
govemment and the objective basis of Plaintiffs asylum claim — bear negatively upon Juan 
Migucrs fitness to represent Plaintiff in irrunigration matters. The INS, according to 
Pla.intiff, was therefore required to recognize some other adult representative ~ namely, 
Laz.-tLro - to act on Plamtiffs behalf. We, iJowever, conclude that the INS adequately 
considered these circumstances in reaching its ultimate decision. 

The INS first determined that Juan Miguel, in fact, was not operating under coercion frxym 
the Cuban government or that, even ifhe \vas, his honest and sincere deshes were ahgned 
v-itii tbo.-e of the Cuban government. That determination was not clearly wTong and was 
no abuse of discretion. An INS oflBcial, on two occasions, interviewed Juan Miguel in 
person in Cuba. Aware of the possibihty that Juan Miguel might be under some kind of 
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coercion, the INS official took steps to ensure tiiat Juan Miguel could express freely his 
genuine wishes about Plaintiffs asylum clahn. The INS official, after meeting with Juan 
Miguel face-to-face, concluded - based upon her observations ofhis demeanor - that 
Juan Miguel's statement was not the result of duress or coercion. We, tiierefore, caimot say 
tinat the INS's rejection of Plaintiffs contention about coercion was arbitrar>'. 

The INS also prehminarily assessed tiie objective basis of Plamtiffs asylum claun and 
concluded tinat his claim for asylum probably lacked merit.^^ Again, we cannot conclude 
tinat the INS's determination was arbitrary" or an abuse of discretion. In making tiiis 
as.sessmenL tine INS considered tiie information contained m the asylum apphcations and 
mformation provided to tiie INS by Plaintiffs lawyers. In addition, the INS ioterviewed 
Lazaro and mquired about the basis for Plaintiffs asylum claim.^—' 

The essence of Plamtiffs asylum claim was that, ff he is retumed to Cuba: (1) he will not 
enjoy tine freedom tiiat he has in tiie United States; (2) he might be forced to undergo 
"re-education" and indoctrination m communist theory; and (3) he might be used by the 
Cuban govemment for propaganda purposes. No one shoitid doubt tiaat, ff Plaintiff retums 
to Cuba, he wiU be without tine degree of hberty tiiat people enjoy m the Umted States. 
.AJso, we admit that re-education, commxinist indoctrination, and poUtical mampulation of 
Plaintiff for propaganda purposes, upon a return to Cuba, are not beyond the realm of 
possibihty. 

Nonetiicless, vve cannot say tiiat the INS's assessment of Plaintiffs asylum claim - tiiat it 
probably Licked merit - was arbitrary. To make a meritorious asylum clahiL an asylum 
apphcant must show tiiat he has a "well-founded fear of persecution" in his native land. 
See S U.S.C. § 1101(a)(42). Congress largely has left tiie task of defining witii precision 
the phrase "well-founded fear of persecution" to the INS. See Peri era-Escobar v. Executive 
Or15ce for Immi gration, 894 F.2d 1292, 1296 (lltii Cir. 1990) (stating that, where stamtoiy 
term is ambiguous, agency properly defined term through adjudications); see also Sindi v. 
ENS. 134 F.5"d 962, 967 (9tii Cir. 1998) (noting tiiat stamtes do not define "persecution" or 
specify acts constimting "persecution"). 

Planntiff points to no earlier INS adjudications or judicial decisions where a person, m 
circumstances similar to Plamtiffs, was fotmd to have established a "v\'ell-founded fear of 
persecution." Political conditions "which affect the populace as a whole or in large part aie 
gener̂ sJlv insufficient to estabhsh [persecution]." See Mitev v. ENS. 67 F.3d 1325, 1330 
(7til Cii' 1995). We cannot say that tiie INS had to treat education and indoctrination as 
s>-non>mous v̂ itii "persecution." See Ghalv v. ENS, 58 F.3d 1425, 1431 (9tii Cir. 1995) 
(explaining tiiat "persecution is an extreme concept that does not include every sort of 
treatmem our societ>' regards as offensive"); see also Mikhailevitch v. INS, 146 F,3d 384, 
390 (6tLi Cir. 1998) (stating that "persecution" "requfres more than a few isolated incidents 
of verba) harassment or uitimidation, unaccompanied by any physical punishment. 
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mfiicdon of hann, or sigmficant deprivation of liberty'"), Bradvica v. INS, 128 F.3d 1009, 
1012 (7tin Cu-. 1997) ("[MJere harassment does not amount to persecution."); Ira J. 
Kurzban, KuT7.ban's Immigration Law Sourcebook, 254-61 (6ti3 ed. 1998) (citing cases 
discussmg meamng of "persecution"). Not all exceptional treatinent is persecution. The 
INS's estimate ofthe purported apphcations - as applications tiiat were not strong on tiieir 

ments - is not clearly maccurate.̂ ^ 

We have not tiie shghtest illusion about tiie INS's choices: tiie choices - about pohcy and 
about apphcation ofthe pohcy ~ tiiat tiie INS made m this case are choices about which 
reasonable people can disagree. Sti'll, the choices were not unreasonable, not capricious 
and not arb!trar>', but were reasoned and reasonable. The ENS's considerable discretion 
was not abused. 

CONCLUSION 

.As pohc>Tiiakers, it is tiie duty of tiie Congress and of tiie executive branch to exercise 
political will. Although coiuis should not be unquestioning, we should respect tine otiier 
branches' pohc>-makmg powers. The judicial power is a hmited power. It is the duty of tiie 
judicial branch not to exercise poUtical wih, but only to render judicial judgment under tiie 
lav,'. 

V,TieD the INS was confronted witii Plaintiffs purported asylum applications, tiie 
immigration law of tiie United States provided the ENS vvitii no clear answer. The ENS 
accordingly developed a pohcy to deal with the extraordinary cfrcumstances of asylum 
apphcations filed on behaff of a sbc-year-old child, by the child himseff and a non-parental 
relative., against tine express wishes of the child's parents (or sole parent). The INS then 
auphed this new pohcy to Plaintiffs purported asylum applications and rejected them as 
nuUiiies. 

Because the preexistmg law compelled no particular policy, the INS w-as entitied to make a 
polic>- decision. The policy decision that tiae INS made was within the outside border of 
reasonable choices. And the INS did not abuse its discretion or act arbitrarily in applying 
the pohcy and rejectuig Plaintiffs purported asylum apphcations. The Court neither 
approves nor disapproves the INS's decision to reject the asylum appUcations filed on 
Piamtiffs behalf, but tiie INS decision did not contradict 8 U.S.C. § 1158. 

The judgment of tine distiict court is AFFIRMED^. 
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1. Several defendant-appeUees are involved m tiiis appeal. All tiiese defendants are part of 
the executive branch of our govemment. For tiie sake of sunplicity, we refer to tiie 
defendants collectively as the "ENS." 

2 A Florida state court smce has dismissed Lazaro's petition for custody of Plamtiff. See 
Tn_.,̂ rhP MMterr of Lazaro Gonzalez, No. 00-00479-FC-28 (Fla. l l t i i Cir. Ct. 2000). 

3. .̂ s proof of tins contention, Lazaro told INS officials tiiat, before Plamtiff was 
discovered at sea, Juan Miguel telephoned Lazaro and asked Lazaro to take care of 
Plamtiff if Plaintiff made it to tiie United States. Lazaro stated tiiat, after Plamtiffs rescue, 
Juan Miguel's demeanor had changed noticeably and tiiat, accordmg to Juan Miguel's 
neighbors m Cuba, Juan Miguel was "[g]etting extî  protection" from Cuban autiionties. 

4. To reduce tb.ird parties' opportunities to eavesdrop upon tiie meeting, tiiis mterview was 
held at the residence of a United Nations official near Havana. Also, some ofthe mterview 
was conducted in writing to prevent eavesdroppmg. 

5. During tiie pendency of this appeal, the ENS revoked Plaintiffs parole and removed 
Plaintiff from Lazaro's'custody. The INS tiien paroled Plauitiff into tiie custody of Juan 
Misiuel. who had traveled to tiie United States to reclaim his son. After Juan Miguel came 
to the United States, we permitted Juan Miguel to mtervene m this case. 

To easure tiiat Plamtiff would not be retiimed to Cuba, depriving Plaintiff of a day m court 
and dcpnving this Court ofjurisdiction over Plamtiffs appeal, we enjoined Plaintiffs 
removal fronn the Umted States pending appeal. Considering tiiat we affirm tiie judgment 
of tine district court, the injunction will dissolve (witiiout a further order) when the Court's 
mandate is issued. 

6. The INS contended ui district court that the district court Lacked subject-matter 
jurisdiction over Plaintiffs suit. The distiict court, however, rejected tiiis argument and 
concluded that subject-matter jurisdiction did exist. The ENS has not renewed its 
jurisdictional contention on appeal. 

We. however, are mindftil of our own jtnisdictional limits. So, we have considered our 
subject-mauer jurisdiction over tiiis appeal. We conclude tiiat this Court does have 
subiect-matter junsdiction over Plaintiffs appeal. 

7 Also before tinis Court is a recentiy filed motion of Intervenor, Juan Miguel Gonzalez, to 
reracve Lazaro Gonzalez as Plamtiffs next friend and to substitute Plaintiffs fatiier as next 
fiiend Notwitiistandmg tiiat much has happened since Lazaro brought tinis suit as 
Plamtiffs next fiiend, Lazaro (aided by a ti:oop of seasoned lavv>'ers) has completely and 
steadfastlv pressed Plamtiffs claimed rights in tiie district court and in this Court. We see 
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no powerfiil reason to make a change at tiiis point. We, tiierefore, deny Intervener's motion 
to remove Lazaro and to substimte Intervenor as next fiiend for tiie purposes of tiiis 
litigation. 

S. The INS concedes tiiat Plaintiff is ehgible to apply for asylum pursuant to section 1158. 

9. Taat Congress left a gap m the stamtory scheme does not mean tiiat Congress has done 
somethmg wrong. WTietiier Congress could or should legislate with sufficient detail to 
address eveiy conceivable set of circumstances tiiat might arise is highly debatable. See 
generally Loving v. United States, 116 S, Ct. 1737, 1744 (1996) ("To burden Congress 
VMtii all federal ruleraakmg would divert that branch from more pressing issues, and defeat 
tiie Frainei-s' design of a workable National Government."). Congress may properly commit 
sometiiing to the discretion of the other branches of government. 

10. This case is about tiie discretion of tiie executive branch to make pohcy, not about 
mmisterial enforcement of tiie "law" by executive officials. It has been suggested that the 
precise pohcv' adopted by tiie INS m tiiis case was requfred by "law." That 
characterization of this case, however, is maccurate. As we have explained, when tiie INS 
made its pertinent pohcy, tiie preexisting law said notinng about the vahdity of Plaintiffs 
asylum apphcations. 

Instead, Congress just provided that "[a]ny ahen" may apply for asylum and left the details 
ofthe application process to the discretion of tiie INS. See Mesa Verde Constr. Co. v. 
Northern Cal. Dist. Council of Laborers. 861 F.2d 1124, 1140 (9tii Cfr, 1988) (en banc) 
(Ku2. J.. dissenting) (explainfrig that sometimes "Congress enacts quite general provisions, 
v.̂ th the specifics to be filled ki by tiie agency"). The INS, va its discretion, decided lo 
require six-year-old children - who arrive unaccompanied in the United States from Cuba -
to act m immigration matters only through (absent special cfrcumstances) thefr parents in 
Cuba. Tlie INS could have shaped its pohcy in a different fashion, perhaps allowing 
relatives (for example, those v^ithin the fourth degree of relationship) in the United States 
to act for such children. But it did not, and we cannot. That choice was the sole 
prerotiative ofthe executive branch. According to tiie principles set out in ChevTon. we can 
only disturb tinat choice ff it is unreasonable. See Chevron. 104 S. Ct. at 2793; see also 
Misuetta v. United States. 109 S. Ct. 647, 678 (1989) (ScaUa, J., dissenting) (explafrung 
discretionary autiiority of executive branch in administering stamtor>' scheme). 

11 When a statute is ambiguous or silent on the pertinent issue, it ordinarily is for the 
judicial branch to consfrue tiie stamte. See generally Marburv v. Madison. 5 U S. (1 
Cranch) 157, 177 (1803) ("It is emphatically the province and duty of tine judicial 
deparmient to say what tiie law is."). But tiie ordfriary rule does not always apply: where 
Coup ess ba? indicated that gaps in tiie stamtory scheme should be filled m by officers of 
the evecutivc branch (a pohtieal branch accountable to the people and fit for making pohcy 
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. judgments), then the gaps should not be filled in by federal judges. Where Congress has 
committed the enforcement ofa stamte to a particular executive agency, Congress has 
sufficiently indicated its intent that stamtor>' gaps be filled by the executive agency. And 
the Supreme Court has dfrected that, for such stamtes, if "Congress has not dfrectly 
addressed the precise question at issue, the court does not simply impose its own 
construction ou the stamte . . . . Rather, ff the stamte is silent... the question for the court 
is whether One agency's answer is based on a pennissible construction of the stamte." 
ChevTom 104 S. Ct, at 2782. 

12. The authoritv' of the executive branch in immigration matters stems from the primacy 
of the Presideut and other executive officials (such as the INS) in matters touching upon 
foreign affairs. See Aguure-Aguirre, 119 S. Ct, at 1445. Respect for the authority ofthe 
executive branch m foreign affafrs is a well-estabhshed theme in our law. See United 
Stales v. Curtiss-Wright Export Corp.. 57 S. Ct. 216, 221 (1936) (recognizing "the very 
dehcate, plenary and exclusive power of the President as the sole organ ofthe federal 
govermnent in the field of intemational relations"). And the judicial respect for executive 
authontv- in matters touching upon foreign relations is even greater where the presidential 
power has been affirmed in an act of Congress. S_ee Youngstown Sheet & Tube Co. v. 
Sawyer, 72 S. Ct. 863, 870 (1952) (Jackson, J., concurring) ("When the President acts 
pursuant to an express or implied authorization of Congress, his authority is at its 
mavmium, for it includes aU that he possesses in his own right plus all that Congress can 
delegate."); see also United States v. Frade. 709 F,2d 1387, 1402 (1 Itii Cfr. 1983) (same). 

13. The Supreme Court has instructed us with these words: 

[FJederal judges - who have no constimency - have a duty to respect legitimate pohcy 
choices made by those'who do. The responsibilities for assessing the wisdom of such 
pohcy choices and resolving the stmggle between competing views ofthe public interest 
are cot judicial ones; "Our Constimtion vests such rbsponsibiUties in the pohtieal 
branches" 

Chevron, 104 S, Ct. at 2793 (citation omitted). 

14. Sec U.S. Dept. of State, 1999 Countr>' Reports on Human Rights Practices: Cuba 
(2000) (noting that "Cuba is a totahtarian state," where Commimist Part>' "exercises 
control over all aspects of Cuban Ufe"). 

15. The INS pohcy on unaccompanied sbt-year-old children purporting to file for asylum 
against then parents' wishes was set out in these writings: (1) a memorandum, dated 3 
Jaiiuarv- 2000, from the ENS General Counsel to the INS Commissioner; (2) two letters, 
dated 5 January, from an INS district dfrector to Plaintiffs lawyers and Lazaro, letters 
cNplaming the decision of the INS Cominissioner; and (3) a letter, dated 12 Januar>', from 

]7c,;-;u 6/:i/00 ll:il2 AM 
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tiie Attomey General to Plamtiffs lawyers and Lazaro. 

16. The INS Guidelfries "do not have the force and effect of law." Haitian Refiigee Cfr.. 
Inc. v. Baker.. 953 F,2d 1498, 1511 (lltii Cfr. 1992). 

17. Tbe INS claims that the approach taken in Plaintiffs case is the INS's longstandmg 
position ou >'oung, unaccompanied ahens. The INS, however, points to no evidence in tiie 
record shoeing tiiat the INS, in the past, has taken this approach. But, even assummg that 
Plamtiffs case triggered the making of this policy to fit cases hke Plaintiffs pecuhar 
cfrcumstances, deference to tiie INS pohcy would still be due ff the pohcy is a reasonable 
one. See Chenery:, 67 S. Ct. at 1580 ("[P]roblems may anse in a case which tiie 
adrnmistiative agency could not reasonably foresee, problems which must be solved 
despite the absence of a relevant general rule "). 

1S . hi otiner words, we do not tiiink tiiat tiie ENS, as a matter of law, must individuahy 
assess each child's mental capacity; we cannot say that looking at capacitv' fristead of age 
for young children is requfred. Instead, we recognize that absolute line drawing - although 
necessarily sacrificing accuracy and flexibihty for certainty and efficiency - is an 
acceptable approach. See Massachusetts Bd. of Retirement v. Murgia. 96 S. Ct. 2562, 
2567-68 (1976). And, as long as tiie approach taken by the INS is a reasonable one, we 
need not decide what the best approach would be. 

We, however, do not mean to suggest tiiat tiie course taken by the ENS is tiie only 
perrmssibls approach. Although the ENS is not required to let six-year-old children speak 
for themselves about asylum, neitiier is the ENS requfred to ignore tiie expressed 
statements of young children. Even young children can be capable of having an accurate 
impression of tine facts about which they might speak. To obtain asylum, we doubt that it is 
essential for a child to be able to debate tiie merits of Marxism-Leninism again.st the ments 
of WesLerii-sLvle democracy. Some reasonable people could conclude that it should be 
sufficient for a child to be able to speak about his fears and to recount the facts that 
support liis fears about retuming to another country. Not infrequentiŷ  tiie law does pemiit 
six->'eaT-old children (and even younger children) to speak and, in fact, does give thefr 
words great effect. See, e g., Pocatello v. United States. 394 F.2d 115, 116-17 (9tii Cfr. 
1968) (.iffirmmg district court's admission of five-year-old's testimony); Miller v. State, 
391 So.2d 1102̂ , 1106 (Ala. Cnm. App. 1980) (affirmmg decision of trial court to permit 
four year-old to testify'); Baker v. State. 674 So.2d 199, 200 (Fla. Dist. Ct. App. 1996) 
(aflL-iixmg tinal court decision admitting testfrnony and statements of six-year-old victim). 

19. V/e conclude that the approach taken by tiie INS about out-of-the-countr>' 
representatives was a reasonable one. Other approaches might have been available. The 
INS mi£:ht have selected a pohcy giving more weight to the fact that the parent of a child m 
tine United St/ites remained outside of tiiis countr>''s jurisdiction. For example, maybe tiie 
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fN^ could have required tiiat tiie adult representative - purportmg to act m mumgration 
matters (eitiner bv appb^g for asylum on behaff of tiie child or m effect vetomg an 
T p p S o n for asylum) for a child in this countt̂ ' - be present fri tins country himsdf at tiie 
^.n n nt tun^ See J Cozine v. Bonmck, 245 S.W.2d 935, 937 (Ky. 1952) (requmng 

Snat n S ^ e ^ d f u ; p - ^ 7 t ^ ^ ^ - -urt , be resident of state). But what else 
migh" have been done is not decisive for us. 

90 do no: .^-.e^ that r«:ognizins the parent-child relationship to the exckision of other familial 
;iat r . ^ i : is .he only reasonab^pproach. The parent-child relationship >s cbviouslOTortaun one. 
reiaiiJ.., ap. J /i-i/1Q77)-p;prrg V .SoCTetvof Si.stefs. 45 S. Ct. 571,f>/i 

^T,—T^oVo 11 noq9) lSC although the common practice in tiie courts of tins country seems 
^rS't l i l '^Lre^nf u-ui be appom TO act as next f r i ^d for a child, a parent is not usually ^ t^ed to be 
\ ' ^^-^^^ o f V ; cl^ld^^^ matter of absolute right. Se_e Fgng^gik Leun^ v. 226 F.2d 74 82 

cfuld . Lnj> pci.cm iiic _ <-IOC^->SQI9 qi6fAla Civ ApO 1994) (requirme appointment of 
^ ^ ^ J ^ r ad^-f Mhe l a . 

>^e Un-ned Slate, frequently treats more distant familial relationships as imponant. See, Kan, Stat. 
" i tp;rn^^ns 4 person related within tine fourth degree to child to move to mterv'ene m 

^VH^•; '^nf code § 12-16.150(4) (allowing challenge for cause where 

relates', uiihun the .-̂ ixth degree to interested parties from jury service). 

policy a substannal conflia ofinterestbet%veen the parent and the child may require 
o • ^ : : i : : i ^ : ^ ^ ' i e ^ the c^ld on imn^gxation matters, hi con.denng wh^her a s bsta^ual 

exi^s the INS considers the potential ments ofa child's asylum claim, Ifthe child 
co..a^. c....... . c . , unwillingness to seek asylum on that 

b ° : S r „ : r ^ c t % X ' r W ^ ^ ^ ^ .ha: ,h\ i . . . . r=p.es.n™s ade,oa...y the cMd. 

intereSu-̂ . 

AcccrdiD^ to lhe United Sutes Department of State, the human rights record of tiie Cuban 
n i^' "poor Cuban citizens Xho oppose or criticize the goveitinient routinely are 'harassled], 

^^eVtSed >! i tx^ ly airestled]. detain[ed]. imprison[ed], and defeme[d]." Cuba regularly denies 
c^^;^ ^ th^ freedoms of sp assembly, and association," and restnas the free exercise of 
e"cJo . ̂ f S ^ ^ n consXuon prô ddes t l . t "legally recognized ci^l ^ ' ^ ? ™ S n f ^ ^ f Ŝ ^̂ ^ . , .^...c^chfMpdsion of the Cuban people to build soaalism. See U.S, Dept. ot Mate. 

C % ^ ^ U , l t Rights. 56d, S«s., U.N. Do.- E/CN,4/2000/L. 11 (2000) ( « p r « s ^ g concern about 
-,ht CDoriiiued MolitiOT ofhuman nghts and fundamental freedoms in Cuba ). 

Tbe [N= '̂•K.-t us to apply the "fecially legittaate and bona fide rea.son" standard of review set out in 
t : r S ^ \ 9 2 S Ct 2576 2585 (1972), instead of the more stnngem "arbitrary, capiicous, 
^ ? 7 S T ? t ? S o n " standard We thinkShat the KJetadjiMt st^dard is not the coaea standard to 

19 of no 
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,P,,. ,„ BU, ..e do note that, even ifthe K » standard were applred. the r e . l , in this 

câ e 'A'ould -en-.£.m the same. 

2 .̂ do no, decide, as the I .S — ^ ^ ^ ^ ^ ^ ^ ^ ^ 

of Plaintiffs asylum clam was ^"^""^••'X^this r S oo\ a t l P°«="'«' ' 

° ould &=ua]&' ,hc faAer from representing Plarnt JT. 

do no. . .ow for cen.™ that, ~ . ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
Plantar nec.=-..-i!y ^ould fail to - ^ f ^ . ^ J j ^ ^ f ^ f̂ ^̂ ^̂ ^̂ ^ VeB-founded." 
develop^, CXF*« '^at a reasonable ^ i ^ ^ ^ ' ^ ' ^ ^Z^Z things like involuntary and forcible 
We . . l i thin:.,- ,ha, f̂ ^̂ ^̂ ^̂ ^̂ ^̂  we, « the first ^ance, are to 
• re-educatioo • as peisecuuon. But these issues H ^ ,l,5y 
a„,^ er Th= ultimate merits of an =^ ' 7 . . ? '™?" ^ ^ . ^ ^ ^ ^ ^ ^ INS (and the courts) never have 
mar-ers th.it would be comnutted to <1;',<^="?'°°,°^,* for asylum. We cannot say that the 

.-r: cHnBTFNED m l E We order that, if petitions for rehearing or suggestions for 

20 of iO 06/01/00 THU 10-. 52 

tt'1/00 l l : ^ 

[TX/RJ NO 7908] ®020 



06/02/00 FRI i;}:.5f) F.\.\ 202 736 4476 CUB.AN .AFF.MRS ->̂ -> HOLLIS l£l002 

CtmA: ELIAN GONZALEZ 

Background: 
ThP Fleventh C i r c u i t Court of Appeals affirmed the lower 

' n r , 4 f Jre =?udying hoi aid on what grounds. They also said 
^ ; e y : ; ; u l d % : .o c o L . .o see .h, .oy i f .ua„ -.uei^does^no. 

I r ^ U . / ^ H ^ u X d ^ r o ^ - t h r S s e - i f ^ h e y love he .oy. The .0 told a 

press'conference that " j u s t i c e has been done. 

(Question : 

,,ny con-.ients on t h e C o u r t ' s r u l i n g i n the E U a n Gonzalez case? 

Answer: 

. F i r s t of a l l , I would l i k e t o say that t h i s i s a very sad 

case. This c h i l d has suffered a l o t and we are o p t i m i s t i c 

thar h i s case w i l l be resolved very soon. 

. The Department of State i s pleased w i t h the r u l i n g . We are 

happy t h a t the court has reaffirmed the bond between f a t h e r 

ana son and t h a t i t upheld the INS decision t h a t only the 

fat h e r could speak f o r the boy on immigration matters. 

. our Ju s t i c e Department, which represents the U.S. Government, 

wxU work on the next steps and any subsequent appeals. 

. , n i l e we have focused on parental r i g h t s and US law, no one i s 

saying chat Cuba i s a good place. I t i s a place where basic 

human and c i v i l r i g h t s are r o u t i n e l y v i o l a t e d . 
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That IS why we worked so hard on behalf of the resolution 

concemning the human rights situation in Cuba that was passed 

the UH Con-umission on Human Rights last month. 
bv tne 
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O F F I C E O F C U B A N A F F A I R S 

U.S. Department of State 
WHA/CCA, Room 3234 

2201 C Street, N.W. 
Washington, D.C. 20520-6263 

Phone: {202) 647-9273 
FAX: (202)736-4476 

F A X C O V E R S H E E T 

DATE: 

TO: 

FROM: 

May 31, 2000 

William Brownfield (WHA) Caryn Hollis (NSC) 
Nick Lauderdale (CA)3-3897 Wendy Patten (NSC) 
Janell Jones (INS) 305-2918 Scott Busby (PRM) 
Elise Kleinwaks (PRM) 3-1364 
Teresa McHenry (DOJ) 616-5748 
Greg Magee (USCG) 267-4082 

Natly Torres 

SUBJECT: Migration Talks Delegations Meeting 

FOR: Clearance Information Per Request Action 
XX 

REMARKS: 
The 13"̂  round of Migration Talks is upon us. The Cubans have agreed to 
meet on June 27 and possibly the 28*\ I have attached an agenda for the 
Friday, June 2 delegation meeting. 

NUMBER OF PAGES, INCLUDING COVER PAGE: 2 

{IF THIS TRANSMISSION WAS NOT RECEIVED IN ITS ENTIRETY, PLEASE 
CALL 647-9272) ' 
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AGENDA 

Migration Talks Meeting 
10:00 AM, June 2, 2000 
Room 6263 State Dept. 

I . Logistics: 

• Migration Talks Tentative Date: .Tune 27 & 28 

t Travel to/from New York (leave 6/26/00 and retum 6/28/00) 

• Lodging and Travel Arrangements 

• Lunch arrangements (6/27) 

II. Migration Talks Agenda: 

• We will be sharing our agenda wilh the Cubans prior to the talks 

• US will focus on two new issues in addition to the usual ones: 
- Rciurn of Cuban migrants despite their stay in the U.S, 
-. Pushing Cubans to issue exits for those with U.S, travel documents 

• Cuba will likely focus on: 
- The application of the Cuban adjustment Act 
- Addressing the increase in alien smuggling 
- Radio and TV Marti coverage of migration issues 
- False rafters (those who go back to Cuba from the US to organize alien 

smuggling) 

IIL Delegation: 

• WTio will be attending this round 

IV. Closing: 

t Submissions for the briefing book are due June 9 
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WHA Press Guidance 
June 8, 2000 

:uba: Alleged USG-Cuban Government '̂Coordination" over Elian Gon/alez. 

•contaci with Cuban dovemn.ent officials about the Elian Gonzalez matter? 

Answer: 

• WE HAVE SEEN THE E-MAIL IN QUESTION. 

. IT REFERS TO PRESS COORDINATION BETWEEN AGENCIES -

ST.^NDARD OPERATING PROCEDURE IN HAVING ACCURATE 

INFORMATION FOR THE AMERICAN PEOPLE. 

. IT REFERS TO COORDINATING THROUGH OFFICIAL CHANNELS ALL 

COMMUNICATIONS WITH A FOREIGN GOVERNMENT. 

. THE DEP.ARTMENT OF STATE, OFFICE OF CUBAN AFFAIRS, IS THE 

ONLY AUTHORIZED POINT OF CONTACT FOR THE U.S. 

GOVERNMENT WITH THE CUBAN OFFICIALS IN THE UNITED 

ST.VTES. 
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. THE DEPARTMENT OF STATE WANTED TO ENSURE THAT NO OTHER 

DEPARTMENT OF THE GOWRNMENT ENTERED DIRECT 

COMMUNICATION WITH THE CUBAN GOVERNMENT. 

. ANY OTHER CONSTRUCTION OF ONE OF THE E-MAILS CITED IN THE 
WASHINGTON TIMES IS INCORRECT. 

Question: Did the Administration "coordinate" press strategy with the Cuban 
Govemment on the retum of Elian Gonzalez? 

Answer: 

. NO! WF HA VP SEEN THE WASHINGTON TIMES' ARTICLE. IT IS 

INACCURATE AND IRRESPONSIBLE. 

. AT NO POINT HAVE WE EVER COORDINATED ANY PRESS GUIDANCE 

W ITH THE CUBAN GOVERNMENT ON ANYTHING ~ EVER. 
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Background to Briefer: 

The Washington Times (June 8, 2000) in its lead stor>- claim that ''Cuba, U.S. 
•coordinated- Elian "seizure strategy." The slory was based on two e-mails obtained from 
the INS under a Freedom of Information request by a group called Judicial Walch, Inc. 

Tiiere arc only two authorized points of contact with Cuban officials are either the 
U S Interests Section in Havana and the Office of Cuban Affairs of the Department of 
St-̂ ie \ \ ] Executive Branch contacts and meetings with Cuban officials are either 
Irr̂ anged by these two entities or representatives from USINT or WH-VCCA are present 
at such meetings. 
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THE WHITE HOUSE 

o f f i c e of the Press Secretary 
( B e r l i n , Germany) 

Fer I-uT^eciiatE Rsl; June 1, 2 0 00 

STATEMENT BY THE PRESIDENT 

I am ^leased "Uth the d e c i s i o n today of the 11th C i r c u i t Court ot 
z-ppoais I have sai d before, t h i s i s a case about rhe importance o: 
fa r n i l y and the bond between a f a t h e r and son. I have supported tne 
Justi'-'^- Dspartment's conclusion t h a t Elian's father,' Juan Miguel 
Gonzales, i s the one best s u i t e d t o speak f o r h i s c h i l d , and I am 
ple.ased t h i t the c o u r t has upheld the J u s t i c e Department's 
deter.Tiin.;tion . 

3 0 - 3 0 - 3 0 

1 of 1 
6/1/00 12:37 PM 
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FN THE UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT 

F I L E D u.s^^i9^yi*X^PEALs 
ELEVENTH CIRCUIT 

06/23/00 
THOMAS K. ICAHN j ) Q. Docket No. 00-206-CV-KMM 

CLERK 

ELIAN GONZALEZ, a minor, by and through 
LAZARO GONZALEZ, as next friend, or, 
altematively, as temporary legal custodian, 

Plaintiff-Appellant, 

JANET RENO, Attomey General ofthe United States; 
DORIS MEISSl̂ slER, Commissioner, United States 
Immigration and Naturalization Service; 
ROBERT WALLIS, District Director, 
United States Immigration and Naturalization Service; 
UNITED STATES IMMIGRATION AND 
NATURALIZATION SERVICE; and UNITED 
STATES DEPARTMENT OF JUSTICE, 

JUAN MIGUEL GONZALEZ, 

Defendants-Appellees, 

Intervenor. 

Appeal from the United States District Court 
for the Southem District ofFlorida 
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(June 23, 2000) 

ON PETITION FOR REHEARING AND PETITION FOR REHEARING EN BANC 

F I L E D Wnion y ^ S r e d i f c ^ M ' A b ^ P-̂ d - J -
ELEVENTH CIRCUTT 

06/23/00 

THOMAS K.KAHN 

Before EBM®§NDSON, DUBINA and WILSON, Circuit judges. 

PER CURIAM: 

Our decision of 1 June hung largely on two ideas: (1) that the policy adopted 

by the INS in this case ~ a policy developed in what we called "informal 

adjudication" - was due "some deference" because 8 U.S.C. § 1158(a) was silent 

on the precise question at issue and because the INS had the duty to set how the 

statute was to be applied when the statute was silent, and (2) that the level of 

deference due the INS policy was strengthened - becoming "considerable" - when 

we also took into account the foreign policy implications ofthe administrative 

decisions dealing with immigration. Among other things, our opinion spoke of 

Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 104 S. Ct 2778 

(1984). 

When our opinion was written, we knew of Christensen v. Harris County. 

120 S. Ct. 1655 (1 May 2000), a Fair Labor Standards Act (FLSA) decision. But 
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no lawyer in this case had cited or argued Christensen to us. More important, we 

thought that Christensen ~ which involved no immigration law, no foreign policy 

considerations, and no kind of agency adjudication ~ was noncrucial to this case. 

So, we never mentioned Christensen. 

Now in the petition for rehearing. Plaintiff stresses Christensen. Therefore, 

we will write briefly about it. 

First, Christensen involved an opinion letter from the Department of Labor 

giving advice to Harris Coimty, Texas. The letter, in itself, did not decide Harris 

Coimty's rights; it did not stop and did not purport to be able to stop Harris County 

from acting against the advice given. The letter was in no way binding on Harris 

County. And later when Christensen arose as active litigation, Harris County was 

not sued by the Department of Labor, but by private citizens: county employees 

who contended that Harris County was misconstming the FLSA. The Supreme 

Court said that the administrative position taken in the opinion letter was not due 

Chevron deference. As we read it, the Supreme Court's opinion also indicated that 

the view ofthe pertinent statute taken in the opinion letter was wrong and 

unreasonable: "this view is exactly backwards." Id. at 1663. 
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In our case, the INS did directly decide Plaintiffs specific right to file 

certain asylum applications under the pertinent statute and did so after receiving 

and weighing some evidence. The INS acted in the context of an acttial and 

concrete dispute with and before that agency. The INS decision' was final and 

binding on Plaintiff unless he, in effect, appealed it to a court. The sovereign 

power ofthe United States - per the INS and the Attomey General - had 

determined that neither Plaintiff himself nor Lazaro Gonzalez could file for asylum 

on Plaintiffs behalf over the objections of Plaintiff s father. This kind of 

administrative decisionmaking - which we think no one can seriously question was 

the deliberate and official position ofthe pertinent agencies ofthe executive branch 

of our govemment - is substantially different from and more than the opinion letter 

in Christensen. We considered the administt-ative decisionmaking in this case to be 

adjudication^ and to be outside Christensen's scope.̂  In our view, to apply 

'By "the INS decision," we mean the decision ofthe INS Cominissioner, as affinned by the 
Attomey General. 

^See5U.S.C. §551(6)-(7). 

3 
The Supreme Court opinion gives some examples ofthe kinds of agency acts that are due 

Chevron deference. In setting out some examples, "formal adiudication" is mentioned We have 
described what happened before the INS in our case as informal adjudication. We understand the 
hstmg m Christensen to be illustrative and not to be an exhaustive or complete list of agency acts 
due deference. And. see Pension Benefit Guar. Corp. v. LTV Corp . 110 S. Ct 2668 2678-79 
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Christensen to this case would not be following Christenseq but would be an 

extension of Christensen. 

Second, we thought, even when Christensen does apply, administrative 

decisions of agencies are still due some deference. And we believed that under 

Ĉ ^̂ ^̂ 'Q̂ ^ or Christensen, when the foreign-policy impact of immigration law was 

added as a separate source of judicial deference, we were justified in exercising the 

judicial restraint that marked our opinion. In addition, we did conclude that the 

executive branch decisions under section 1158 were reasoned and reasonable. 

2681 (1990). 
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The petition for rehearing^ is DENIED; and no member of this panel nor 

other Judge in regular active service on the Court having requested that the Court 

be polled on rehearing en banc, the Petition for Rehearing En Banc is DENIED. 

The mandate of this court will issue on Wednesday, 28 June 2000, at 4:00 in 

the aftemoon (Atlanta time). A filing of a motion to stay the issuance ofthe 

mandate will no t extend the time for the issuance ofthe mandate. Expect no 

motions to stay the issuance of the mandate to be granted. All injunctions in this 

case will dissolve on Wednesday, 28 June 2000, at 4:00 in the aftemoon (Atlanta 

time). All fiirther requests for stays or for injunctive relief should be directed to the 

Supreme Court of the United States. 

Entered for the 
Court: 

/s/ J.L. EDMONDSON 
UNITED STATES CIRCUIT JUDGE 

Plaintiff, in his petition for rehearing, also argues that we should not have rejected his 
constitutional claim. We, however, feel bound by the decision in Jean v. Nelson, 727 F.2d 957 
(11th Cir. 1984) (en banc), affd on other grounds. 105 S. Ct. 2992 (1985), to reject Plaintiffs 
constitutional claim , 



THE WHITE HOUSE 

O f f i c e of the Press Secretary 
( B e r l i n , Germany) 

For Immediate Release June 1, 2000 

STATEMENT BY THE PRESIDENT 

I am pleased w i t h the de c i s i o n today of the 11th C i r c u i t Court 
of Appeals. As I have said before, t h i s i s a case about the 
importance of f a m i l y and the bond between a f a t h e r and son. I 
have supported the J u s t i c e Department's conclusion t h a t Elian's 
f a t h e r , Juan Miguel Gonzalez, i s the one best s u i t e d t o speak 
f o r h i s c h i l d , and I am pleased t h a t the cour t has upheld the 
Ju s t i c e Department's determination. 
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CUBAN BOY 
June 2, 2000 

CONTEXT: Yesterday, a three-judge panel ofthe ll"^ Circuit Court of Appeals in Atlanta upheld 
the decision of the federal district court, dismissing the challenge to the INS decision filed by the 
Miami relatives of Elian Gonzalez. The court found that the INS had acted within the bounds of 
its discretion in determining that Elian's father has sole legal authority to speakfor his son in 
immigration matters. The court set a deadline of 14 days for appeal or rehearing, and will issue 
its mandate 7 days thereafter if no action is taken by the Miami relatives. Once the mandate is 
issued, the injunction barring Elian's removal from the United States will dissolve. 

What's your reaction to yesterday's decision by the 11"" Circuit Court of Appeals, 
dismissing the appeal by Elian's Miami relatives? 

• We are pleased with the decision. It underscores the importance of family and the bond 
between a parent and child. 

When will injunction on Elian's family returning to Cuba be lifted? 

• We understand that they will be here for at least 21 more days, but we refer you to the Justice 
Department for more details. 

[IF ASKED] Isn't it time for Elian and his family to go to home to Cuba? 

• With the injunction still in place, it would be premature to discuss this issue. • 
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