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FROM: « ^ Cooper 
General Counsel 

SUBJECT: Elian Gonzalez 

QUESTIONS PRESENTED 

1. Who has the legal authority to speak on behalf of the six-year old Cuban national, Elian 
Gonzalez - his fiither, his great uncle, or the attomeys claiming to represent Elian? 

2. Given Elian's father's apparent legal authority to speak for die child on immigration 
matters, under what circumstances should the child's interests be considered apart from 
the expressed wishes of the parent regarding disposition ofthe child's appUcation for 
admission and his asylum application? 

A. Is the father able to represent adequately the inunigration mterests of the 
child? 

B. May Elian apply for asylum in direct opposition to the expressed wishes of his 
father? 

SUMMARY ANSWERS 

1. The documents and other submitted material indicate that Juan Miguel 
/ Gonzalez-Quintana has the legal authority to speak for his son EUan. 

•2. The TNS must detemiine whether the father has an interest that coofUcts with his abiUty 
to represent the immigration interests of the chUd. Specifically, the INS must consider 
whether the possibility of coercion precludes EUan's father from making his true 
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intentions known and speaking on behalf of Elian and whether EUan's asylum application 
represents a divergence of interests between the father and child. 

A. After evaluating the testimony of the father and the uncle, we beUeve the 
father is able to convey to the INS his true intentions regarding EUan and to 
represent adequately the immigration interests ofthe child. 

B. At his tender age, Elian does not have the capacity to seek asylum on his 
own behalf Since there is no objective basis to beheve that EUan is at risk 
of persecution or torture, the INS should not accept his asylum application 
against the expressed wishes of his father. 

DISCUSSION 

1. Who has the legal authority to speak on behalf of the child - his father, his great uncle, or 
the attomeys claiming to represent him? 

Juan Miguel Gonzalez-Quintana has submitted numerous documents establishing lhat he 
is the father of EUan Gonzalez. EUan's great uncle, Lazaro Gonzalez, does not dispute this 
claun. Because the child was bom out-of-wedlock, some have questioned whether this fact 
affects the father's legal rights. Under Cuban law, however, parental rights are unaffected by 
questions of legitimacy. Constimtion of Cuba, Article 37. 

In immigration matters, relationships are generally assessed under the law ofthe 
jurisdiction where the relationship arose. See e.g., Matter of Hosseinian. InL Dec. 3030 (BIA 
1987). Cuban law also remforces the right of both parents to exercise parental authority. Articles 
82 and 83 ofthe Family Code of Cuba provide that minor children shall be under the authority of 
their parents and that parental authority is shared jointly by both parents. Should one parent die, 
as in this case, the surviving parent becomes the sole individual authorized to speak for the child. 
The specific rights and duties of a parent, enumerated in Article 85 ofthe Family Code, include 
the obligation to represent the child in all legal transactions and acts in ̂ c h they have an 
mterest (Article 85, clause 5). While a person may lose the right to exercise such authority, the 
absence of any evidence showing that a court has deprived or suspended such authority would 
indicate that the parent's rights continue in force. (See attached Opinion from Library of 
Congress.) 

Without the consent ofthe surviving parent, the great-uncle, Lazaio Gonzalez, has no 
legal basis to act on behalf of EUan in immigration matters. Although attomeys in this case have 
characterized him as EUan's legal guardian, he has submitted no evidence and made no claim 
that he is actually a coun-appointed guardian. While INS has placed the child into Lazaro 
Gonzalez's care, the fact diat EUan has been released to him does not authorize him to speak for 
the child in immigration matters. Instead, he has agreed to care for the child and ensure that he 

' appears at all immigration proceedings. 8 CFR 236.3(b)(4). Given these fiwtors, Lazaro 
Gonzalez has no legal basis at this time to represent EUan in immigration matters. 
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Three attorneys have submitted Form G-28. Notice of Entry and Appearance as Attomey 
or Representative, with Elian's signature. They assert that they represent EHan. and not Lazaro 
though they have conceded that this representation is through the consent of Lazaro Gonzalez as 
well as by the apparent direct consent of Elian. The attomeys have also indicated that Elian ' 
wishes to pursue his appUcation for admission in the United States. Although the attorneys claim 
tohave the authority to speak on EUan's behalf, the law does not appear to support this claim 
While there is no absolute prohibition against a minor signing a Form G-28, the abiUty to do so 
must be evaluated against general questions of capacity. In the state ofFlorida. for instance a 
minor under the age of 18 is nol considered competent to enter into contracts. See Section 
743.07 Florida Stamtcs (1973). Under INS regulations, the parent or legal guardian may sign 
the application or petition of someone under thi age of fourteen. 8 CFR 103 J(a)(2) Thus, while 
It appears that EUan may sign the Form G-28. the INS generally assumes that someone under the 
age of 14 will not make representation or other immigration decisions without the assistance of a 
parent or legal guardian. Here, the father has expressly stated that he does not authorize the 
attomeys to represent Elian, and that he does not want EUan to seek asylum. Unless the INS has 
direct evidence of EUan's capacity, EUan's signanire on the Fomis 0-28 does not bear much 
weight. 

Further, the attomeys appear to have a potential confUct of interest In their letter of 
December 15.1999. they suted that they represent EUan, "by direct consent, as weU as through 
the consent of Lazaro Gonzalez, EUan's custodian, who is currenUy his legal guardian in the 
United States." As slated above. Lazaro Gonzalez has no legal basis to represent the 
immigration interests of Elian. Thus, his personal mterests in this matter ire separate and apart 
from Elian's immigration interests. Smce Lazaro Gonzalez appears to have retained the sendees 
ofthe attorneys on Elian's behalf, any fiduciary duty they owe to Lazaro presents a potential 
conflict of interest 

The INS has no basis to reject the father's parental authority. Therefore, we presume that 
he has the legal authonty to speak on behalf of the child m immigration matters. 

2. Given the father's apparent legal authoriiy to speak for the chUd on immigration matters, 
under what circumstances should the child's interests be considered apart from the 
expressed wishes ofthe parent regarding disposition ofthe child's appUcation for 
admission and his claim for asylum? 

On December 14,1999, attomeys retained on behalf of EUan Gonzalez by Lazaro 
Gonzalez submitted an asylum ^Ucation, under Elian's signature, claiming that EUan would be 
persecuted on the basis of his social group if he were retumed to Cuba. The attomeys assett that 
the child is raising the asylum claim indq)endently. raflier than through a guardian or 
representative. The lather has expressly stated that he does not want EUan to seek asylum. The 
attorneys have also indicated that EUan wishes to pursue his appUcation for admission in the 
United States while Elian's fether has stated he wants EUan returned to Cuba. 

The attorneys have asserted that Elian's fither cannot speak for him in immigration 
matters because he is under the control and jurisdiction ofthe countiy from which EUan fears 
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persecution. Because the father outwardly supports the regime, the attorneys claim that he 
cannot represent the child's best interests. They also claim that the Cuban government has 
prevented the father from expressing his actual wishes for his son. 

While we do not regard the attomeys as authorized to represent the immigration interests 
of Elian, their assertions call into question the Other's ability to represent adequately the 
immigration interests ofthe child. The underlying question goes to whether the Gather's personal 
interests conflict with his representation ofthe immigration interests ofthe child to a degree 
sufEcient to justify interference with his parental authority. In this case, the possibility of a 
confUct has been raised based on allegations that the father is not free to express bis wishes and 
the assertion that that the child is free to raise an asylum claim regardless ofthe fioher's wishes. 

A. Father's ability to represent the immigration interests ofthe child 

Immigration law presents Uttle guidance on the resolution of a parent's abiUty to 
adequately represent the interest of the child. In Johns v. DOJ. 624 ¥2d 522 (5"* Cir. 1980), the 
Fifth Circuit held that the govemment violated the due process rights of a five-year old Mexican 
national when it issued a deportation order against her, because the attorney retained to represent 
her spoke for her alleged parents, rather than the child. In that case, the court found a clear 
divergence between the interests of the child and those of the "parents," who had no legal 
authority over the child. The court fiirther found that the Mexican birth mother, who claimed her 
child had been kidnapped, did not necessarily represent the interests of the child given that she 
had not seen the child since the day she was bom. In making its finding, the court noted that the 
child had been raised in a different culture, spoke a different language, and would, if deported, be 
retumed to her natural mother's home to reside with two older sibUngs who had never seen her 
and with whom she could not communicate. 14, at p. 524. The Fifth Circuit remanded the case 
to tbe district court with instructions to appoint a guardian ad litem to represent the child in aU 
further proceedings. Id. 

In this case, the aUeged inability of the father to adequately represent the interests ofthe 
child rests not on any estrangement between father and child or the fiber's inabiUty to 
adequately assess the best interests of his child. To tbe conoary, evidence in the record, 
including the interview of the father and the numerous affidavits he provided, establish that the 
liather and child share a close relationship, and that the father has exercised parental 
responsibility and control for example, in the education and health care of the child. Instead, the 
alleged inabiUty ofthe father to adequately represent the interests of the child is based on the 
possibiUty that the father has been coerced. If coerced, the Other's representation of the 
immigration interests of the child may conflict with the fiither's interest in his own personal 
safety, rendering him unable to adequately represent the child in inunigration matters. FoUowing 
Johns, this inabiUty would require the appointment of a guardian ad litem to represent EUan's 
immigration interests. Accordingly, it is necessary to evaluate the possibiUty of coercion and to 
determine whether the father's abiUty to adequately represent the interests ofthe child in 
.immigration matters is impeded to such a degree as to justify an interference widi the fether's 
assertion of parental authority. 
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On December 13.1999. the Officer in Charge for the INS Havana sub office 
(accompanied by the First Secretary and Chief ofthe PoUtical/Economic Section of the US 
Interests Section) interviewed Juan Miguel Gonzalez-Quintana at his home. Mr. Gonzalez-
(Quintana described in great detail his close relationship with his son. He submitted affidavits 
from several neighbors, family friends, physicians, and Elian's teacher attesting to the affection 
between the father and son as well as the responsibility the father has taken in his son's Ufe. He 
expressed his wishes that EUan be retumed to him, that EUan not be aUowed to apply for asylum, 
and that Elian not be represented by the attomeys purporting to represent him in the United 
States. Mr. Gonzalez- Quintana was also asked '.o express his wî es widiout speaking (in 
writing) in order to protect against the possibility of auditory monitoring ofthe interview by 
Cuban ofRcials. Mr. Gonzalez- Quintana again expressed, in writing, his wish for the child to 
remm to Cuba. The Officer in Charge found diat "the honesty, concem and truthfiilness on the 
part of Mr. Gonzalez-Quintana was palpable..." Thus, Mr. Gonzalez-(2uintana's demeanor, as 
assessed in person by the Officer in Charge, supports the conclusion lhat the fether's expressed 
wishes are not motivated by outside influences. The numerous afBdavits attesting to the dose 
relationship between the father and son lend fiirther credence to the father's request that his son 
be retumed to him. 

On December 20, EUan's great uncle, Lazaro Gonzalez, was interviewed at the INS 
District OfRce in Miami. Lazaro Gonzalez expressed his opinion that the fether's statements 
were coerced. He based this conclusion on four factors. First, Lazaro Gonzalez stated that Mr. 
Gonzalez-Quintana, in two phone calls, asked that Lazaio Gonzalez and his femily take care of 
Elian. The first of these conversations occurred prior to Elian's arrival in the United States', and 
the second occurred on the day EUan was found at sea and brought to a hospital in Ft 
Lauderdale. In subsequent conversations. Elian's fether demanded the boy's return. The father 
never mentioned to INS a conversation prior to EUan's arrival in the United States and never 
acknowledged that he had ever asked his uncle to care for the child. Next, Lazaro Gonzalez, as 
well as his daughter, noted the tone of the subsequent telephone conversations with the fether, 
and opined that he did not appear to be speaking freely. Third. Lazaro Gonzalez stated that, 
according to family members living in Cuba with whom he has spoken. Cuban officials are 
present at the father's home and have prevented him from leaving. Fourth, one ofthe attorneys 
stated that he was told by a reporter in Cuba that according to sources in Mr. Gonzalez 
Quintana's neighboriiood, the father had applied with the U.S. Uiterest Section for the lottery 
program to come to the United States. Because ofthe manner in which the DOS and the INS 
record appUcations for various immigration programs, it would be impossible to use government 
records to mle out completely that possibiUty. 

In order lo ensure that we have examined fully the question of coercion, the INS sought a 
second interview with Juan Miguel Gonzalez-Quintana. At the request of both the US and 
Cuban govemments, a neutral site was selected, the home ofthe representative of the United 
Nations International Children's Emergency Fund (UNTCEF). The INS officer in charge who 
had conducted the first interview also conducted this interview which was held on December 31, 
1999. As was the case at the December 13.1999 interview, Mr. Gonzalez was accompanied by 
his parents who were present for the interview, was asked a number of questions by the OIC, and 

' It should be noted here that we have found no evidence that the father consented to Elian's 
travel to the United States prior to his departure. 
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was also given a set of written questions. The OIC concluded that Mr. (jonzalez "spoke 
truthfully." Ihe QIC was convinced that Mr. Gonzalez "appeared honest and concemed for the 
weU being of the child and in wanting the child with them [the Gonzalez femily] in Cuba 
immediately." 

The statements of Lazaro Gonzalez, as well as a general understanding ofthe practices of 
the Castro regime, make it essential that the INS closely examine tbe voluntariness ofthe father's 
statements. The evidence of coercion, however, is far from compelling when weighed against 
the personal interviews of the father and the inieipretadon of those interviews by the INS officer. 
Equally important, the existence of poUtical pressure does not necessarily mean that the fether's 
expression of his wishes is not genume. If the fether's statements truly leflect his beUef as to the 
best interests of his child, then there is no divergence of interests. His statements would reflect 
his assessment of his child's best interests and should generally be given effect, notwithstanding 
any political pressure he may feel. Accordingly, it is imponant to evaluate all available evidence 
with an eye toward determining not merely whether the father is subject to poUtical pressure or 
even coercion, but whether he is acting against his true beUef as to the best interests of his child. 

First, the opinions of Lazaro Gonzalez and his daughter, based on the tone of telephone 
conversations. confUct with the INS officer's interpreution of her interview with the father. 
Because the INS officer interviewed the father in person and was convinced that the fether is 
speaking truthfuUy and fively, we beUeve that her interpretation carries more weight than the 
opinions of Lazaro Gonzalez and his daughter. 

Second, the telephone conversations, recounted by Lazaro (jonzalez, wherein the fadier 
asked him to take care ofthe child do not estabUsh a beUef on the part ofthe fether that the child 
should remain in the United States permanently. If true, the first of these conversations occurred 
prior to Elian's arrival in the United States and prior to any knowledge on the part of die father 
that Elian's mother had perished at sea. Her tragic death fundamentally changed the 
circumstances such that any prior statements of the fether create no inference as to his true 
beliefs after the event. The second conversation with the fether occurred while EUan was being 
examined and treated at a hospital in Ft. Lauderdale. The father's aUeged request that Lazaro 
Gonzalez take care ofthe child is subject to varying interpretations. At the second interview, the 
OIC asked the father to discuss his earlier conversations with Lazaro (jonzalez. He disputed 
Lazaro's version. EUan's fether stated "At all times I asked that Elian be retumed to me." 
EUan's grandfather interjected and the OIC sununarized his view "At no time during his 
conversation with his brother did he ask him to take care of Elian. As a family they did not have 
to say such a thing. It's humane and as family, it is an obUgation." Assuming EUan's fether 
made the statement, we believe the most reasonable interpretation is diat it was a normal reaction 
of a father to the circumstances of his five year-old son's lone arrival and medioal treatment in a 
foreign countiy following die tragic death of his mother, rather than a request that the child 
remain with Lazaro Gonzalez indefinitely. 

Third, the statements of die attomey conceming the fedier's alleged applications under 
the United Slates lottery program carry little weight We asked EUan's fether in the written 
questions whether he had applied either in person or by mail to the US Interests Section for 
permission to go to the United States. He indicated in writing that he had not The statements 
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that he had appUed for an immigrant visa are based on hearsay and cannot be confirmed or 
denied by the U.S. Interests Section or the INS. Even if we assume the Stther had applied under 
the lottery program, diere is no information conceming die circumstances of fliose applications, 
including his intentions conceming EUan.̂  Moreover, the circumstances faced by the father and 
his child have drastically changed from the time of any such appUcatioa 

Fourth, EUan's great uncle and die attomeys argued diat fuher's freedom of movement 
has been resnicted by his government We questioned Mr. Gonzalez-(}uintana at flic second 
written submission about diis allegation and he indicated dial his movements are not restricted by 
the Cuban govemment. We recognize dial Cubans do not enjoy die freedom of movement we 
have in our own country and dut Mr. Gonzalez-CJuintana is certainly under a lot of scmtiny by 
die press and by die Cuban government We have not. however, found evidence diat he is un l̂e 
to move as freely as other Cuban citizens or diat his movements are resoicted in order to punish 
or intimidate him or to influence his parental decisions. We have assumed for purposes of 
recommendation diat diere are Umitarions on die fadier's freedom and fliat he is being momtcr'. 
both by the Cuban govemment and by die Cuban press, but we do not believe tiiat leads to an 
inference that the fedier's request for his child's rettim is not genuine. 

Finally, die fether's loving and active relationship widi his chiW, as estabUshed by his 
inteiview and numerous afBdavits. coupled widi die circumstances under which he now finds his 
six year-old son. separated from his only surviving parent in a fiireign country immediately 
foUowing die tragic deadi of his modier, strongly suggests diat die fedier's request for his duld's 
remm is genuine. After considering die totaUty of die infonnation cutrendy before die INS. we 
beUeve that die most reasonable inference is dial die fedier is able to represent adequately die 
child's interests m immigration matters. 

After weighing die information we have gadiered, we beUeve die fatiier is able to 
represent adequately die child's immigration interests. Accordingly, we believe die INS should 
give effect to die fedier's request for die remm of his child by treating it as a request for a 
wididrawal of EUan's appUcation for admission. Since we beUeve EUan's fadier is able to speak 
on behalf of his son, we should add that were EUan's fetiier to come to tiie United States to assert 
his parental audiority. we beUeve dut die INS would be required to recognize EUan's fatiier s 
imerests with respect to all immigration matters involving EUan. EUan's fedier's amvjd wodd 
necessarily change tiie custody arrangement we sought widi his uncle m his absence. Under die 
INS reguUtions. a child is released in order of prefaence to 1) a parent; 2) legal guardian; or 3) 
an adult relative. 8 CFR 236.3 In die December U"" intervierw, our officer in charge mdicated to 
Mr Gonzalez-Quintana diat visas to visit die United States are generally granted for pmons m 
his simation. Mr. Gonzalez-Quintana indicated he was uninterested in applying for such a visa. 

' No one has claimed and wc have no indication in INS records ttiat Elian's fatiier ever applied 
under the refiigee program. Therefore we must assume diat die fatiicr did not base any such 
immigration application on a fear of persecution fbr himself or his family. 

000013 



B. EUan's asylum appUcation 

While an appUcation fbr asylum and a request for witiidrawal of an application for 
admission are inherently contradictory requests, die acceptance of a parent's request for tiie 
wididrawal of his child's application for admission does not necessarily preclude a child from 
applying for asylum independent of his parent. INS must deteimine whether it wiU accept an 
asylum a l̂ication prepared by one of die attomeys claiming to represent Elian and filed under 
EUan's signatiire. The INS has instructed its Texas Service Center to hold die application until 
this detennination is made. 

A child's right to seek asylum independent of his parents is weU established Section 
208(a)(1) of die INA permits any individual physicaUy present in die United States or who 
arrives in die United Slates—including any alien who has been brought to die United States after 
having been interdicted in intemational or United States waters—to apply for asylum. While 
Section 208(a)(2) of die INA describes certain exceptions to tiiis right, those exceptions are not 
appUcable to tiiis case. There are no age-based restrictions on applying for asylum. Because die 
statute does not place any age restiictions on die abiUty to seek asyhim, it must be taken as a 
given diat under some cireumstances even a very young child may be considered for a grant of 
asylum. The INS need not, however, process such p̂Ucations if diey reflect diat die purported 
applicants are so young diat they necessarily lack die capacity to understand what diey are 
applying for or, faiUng diat tiiat die appUcations do not present an objective basis for ignoring 
die parents' wishes. Furtiier, die United Nations Convention on die Rights of die Child requires 
state parties to: 

take appropriate measures to ensure dial a child who is seeking refiigee stams or 
who is considered a refugee in accordance widi appUcable international or 
domestic law and procedures shall, whetiier unaccompanied or accompanied by 
his or her parents or by any other person, receive appropriate protection and 
humanitarian assistance in the enjoyment of appUcable rights. 

United Nations Convention on die Rights of lhe Child. Article 22.28 LL.M. 1448,1464 (1989). ^ 

Neidier section 208 of die INA, nor die Convention on die Rights of die ChUd, however, 
addresses whetiier a child may assert a claim for asylum conttary to die express wishes of a 
parent. Wc beUeve, in keeping widi die United States' obligation of nonrefoulement under die 
1967 Protocol Relating to tiie Sutus of Refiigees, certain circumstances require die United States 
to accept and adjudicate a child's asylum appUcation, and provide necessary protection, despite 
the express opposition of die child's parents. 

The Seventii Circuit helped define diose circumstances in fplovchak v,M?e?e. 774 F.2d 
,731 (7* Cir. 1985). The Court held tiiatdiesignificantrightsofparents to direct die Ufe of dieir 
.child did not preclude die child from raising an asylum claim, dMpite the parents' opposition. 
The parents' significant interests entitied diem, however, to participate in all immigration matters 
regarding tiieir child. In tiiat case, tiie INS accepted an asylum appUcation by a twelve-year old 

^ The United States is a signatory to the United Nations Convention on die Rights of die Child, 
not a party. 
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boy and granted asylum without notice to die parents. The Seventh Circuit held dial die 
govemment had ened because it failed to ensure diat botii parties received an adequate 
opportunity to assert dieir interests. The Court found it persuasive diat die boy, who was twelve, 
was sufficiently mature to articulate a desire for asylum apart from his parents' wishes. 

In assessing die parents' rights, the Court applied die balancing test estabUshed by 
jk/fatthews V. Eldridge. 424 U.S. 319 (1976), which provides a mechanism for assessing die level 
of procedural due process necessary in a given proceeding. Under diat test, die govemment must 
assess die private interest affected by die proceeding, die risk of enor inherent in die chosen 
proceeding and die interest of tiie government in using a particular proceeding. Based on diat 
analysis die Polovchak court found tiiat die involvement of die parents must be waghfid against 
any conipeting procedural imerests. ultimately concluding diat die parents' risk - die loss of 
tiieir ability to direct tiieir child's interests - significandy outweigh«i burdens imposed on 
tiie govemment by providing die parents widi notice and opportunity to participate m the 
procedure. 

The Supreme Court has appUed die same balancing test in assessing die standard of proof 
necessary to pennit die termination of parental rights. Recognizing "diat freedom of personal 
choice in matters of femily Ufe is a fimdamental Uberty interest protected by die Fourteendi 
Amendment," die Court held diat parental rights could not be ^^^'^^.f^.!!^. 
convincing evidence of a basis to terminate. SantosKV v. Kwmer. 455 U.S. 745,753 (1982). 
The Court noted that die child and die parents "share a vital interest m preventing erroneous 
tcmiinationoftiieir namral relationship." l<Lat760. Consequently, applying tiic EWndge 
factors, die Court detennined tiiai die private interest affected by proceedmgs to tetmmate 
parental rights is conunanding. die risk of enor in using a preponderance of die evidence 
standard is substantial, and the countervaiUng govemment interest in using die preponderance of 
the evidence standard, radier dian die clear and convincing evidence standard, was shght 

The issue here-whether die INS should accept and adjudicate Elian's asylum 
application in direct opposition to his surviving parent and legal jjiardian - no)̂ "̂ ;̂ '̂̂ "̂  
tSmination of parental rights. It canies die potennal. however, of significantly prolongmg. 
perhaps indefinitely. EUan's separation from his father, resulting m a sub«antijd ̂  « 
i i ± the fetiier's parental rights. So, while Safl̂ sky is not directly appLcableto dus case, die 
INS must keep in mind die potential interference widi die fetiier's parental nghts when 
detemiining whetiier to accept and adjudicate EUan's appUcation for asyl^ I n E ^ z ^ t h e 
Seventh Circuit addressed tiie competing interests of tiie twelve-year old boy who had cl«uiy 
expressed his desire to apply for asylum and of tiie parents m P ^ j ^ " ^ ^ 
requiring tiie govemment to allow tiie parents to participate m dieu: child s imnugration matters. 
Here die fatiier may not have an opportunity, in a meaningfiil way. to participate in ae 

travelling to die United Stales or because he is unwillmg to do so. In order to «P«=t the 
. p ^ S rights of die fetiier. die WS must first detemiine whedier a ttue divergaice of m ^ ^ 
Switifrespect to Elian's asylum application. Is EUan truly seekmg asylum? If not̂  would 
Ss ret^^a^t^United Stateŝ inter̂ onal obUgations? If die answ« to eidier question is yes, 
Z X i u s ° adjudicate tiie appUcation. but in a way diat provides tiie fetiier witii a meanmgfiil 
opportunity to participate. 
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(i) Elian's capacity to assert a claim for asyliun on his own behalf 

While die asylum stawte clearly invests a child witii tiie right to seek asylum, die 
question of capacity to assert diat right is unresolved. The Polovchak case recognized dut a 
rwelve-year-old boy was sufficiendy mature to be able to articulate a claim in express 
conttadiction to die wishes of his parents. It did not specifically reach issues relating to die 
capacity of a younger child, but opined dut a twelve-year old was probably at die low-end of 
maturity necessary to sufRciendy distinguish his asylum interests from diose of his parents. 
Elian's tender age is clearly one of die fectors dut must be considered in assessing whether he 
can assert an asylum claim. At age six, well below die lower end of necessary mattirity 
described by die Sevendi Circuit in Polovchak. we have serious doubtt as to EUan's capacity to 
possess or articulate a subjective fear of persecution on account of a protected ground. There is 
no indication from die infonnation INS has received tiat EUan possesses or has articulated a 
subjective fear of persecution on a protected ground, or dut he has die ability to do so. 
Moreover, we do not beUeve tiiat EUan, at age six, is competent to afiBim tiut tiie contents of his 
asylum appUcation accuraiely reflect his fear of remming to Cuba, if any. We beUeve, dierefore, 
dut despite his signahur on his appUcation for asylum, EUan lacks die capacity to raise an 
asylum claim. Thus, we do not consider EUan to be seeking asylum or rcfiigee staftis on his own 
behalf 

(ii) Objective basis for a valid asylum claim 

Capacity is only one of die issues dut must be assessed, however. In cases involving 
unaccompanied minors who may be eUgible for asylum, die IN$ Childrai'8 QuidelinW. 
following die recommendations of tiie UNHCR, advise adjudicators to assess an asylum claun 
keeping in nund dut very young chUdren may be incapable of expressing fear to die degree of an 
adult. In recommending a course of action for evaluating a child's fear, die Chil̂ en'? 
Guidelines note dut die adjudicator must take the child's statements into account, but it is fer 
more likely tiiat die adjudicator will have to evaluate die claim based on aU objective evidence 
available. The UNHCR notes that die need for objective evidence is particularly compelling 
where dicre appears to be a confUct of interest between die child and die parent UNHCR 
Guidelines, para. 219. 

Thus, while EUan appears to be too young to raise an asylum claim on his own behali; if 
objective information demonstrates dut diere is an independent basis for asylum, 
notwitiisundmg tiie fetiier's suted interests, die INS would be obUged to consider tiie claim. In 
evaluating whetiier such infonnation exists, die INS should first consider die aUegations 
contained in his asylum appUcation. 

EUan's application for asylum bases his claim on two grounds. First, die appUcation 
describes past persecution to members of EUan's family, including detention of EUan's 

' stepfether, imprisonment of his great-uncle, and harassment of his mother by die commtimst 
party Second, die application describes die potential for poUtical exploitation of Elian, based on 
a polirical opinion imputed to him by die Castî j regime, resulting in severe mental anguish and 
suffering tantamount to torture. The application includes a request for protection under die 
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Convention Against Torture. When attorney Roger Bemstein first submitted die application on 
December 10, he reserved die right, in his cover letter, to supplement the application witii 
supporting documentation. In a meeting prior to flie interview of Lazaro Gonzalez, Mr. 
Bemstein stated tiut he has spoken to wimesses who could attest to flie allegations of past 
persecution and flie UkeUhood of poUtical exploitation. 

None of die infonnation provides an objective basis to conclude dial any of tiie 
experiences of EUan's relatives in Cuba bear upon die possibiUty dut EUan would be persecuted 
on account of a protected ground. Further, while we are troubled about flic possibUity of 
political exploitation and resulting mental anguish, it does not appear to form die basis of a vaUd 
claim for asylum. There is no objective basis to conclude ttiat Uie Castro regime would impute to 
this six-year old boy a poUtical opinion (or any oflier protected characteristic), which it seeks to 
overcome dirough persecution. See T]̂ S v, EKas-Zacarias. 502 US. 478,112 S.Ct 812 (1992) 
(holding tiiat an appUcant for asylum based on political opinion must show dut die alleged 
persecutors are motivated by the applicant's poUtical opinion). 

FinaUy. die allegation that any poUtical exploitation of EUan requires protection under die 
Convention Against Torture is widiout objective basis. The assertion tiut tiie mental anguish 
Elian might face would be sufBciendy severe to constitute tormre under tiie Convention is purely 
speculative. Additionally, to merit protection under tiic Convention, die appUcant inust 
demonstrate diat die torture would be inflicted inlentionaUy. Even if die Castro regime seeks to 
exploit Elian for political gain, tiiere is no reason to beUeve diat it has any intention of inflicting 
severe mental anguish or any odier form of harm recognized by die United Sutes as torture upon 
Elian Furtiier under U.S. law. die definition of mental suffering tiut can constitute torture is 
very narrow: ii must be prolonged mental hann caused by die intentional infliction of severe 
physical pain or suffering, die administration or tiireatened administration of mmd altenng 
substances, or the threat of imminent deatii to tiie victim or anotiier person. 8 CFR 208.18(a) 
Again, tiiere is no indication tiut any poUtical exploiution of EUan by tiie Castro regime would 
involve such uctics. 

We do not beUeve EUan has tiie capacity to form a subjective fear of persecution on 
account of a protected ground. Further, tiiere appears to be no objective basis for a vaUd clam 
for asylum or protection under die Convention Against Torture. Therefore, we beUeve dut diere 
is no divergence of interest between die fetiier and child wi± respect to EUan's asylum 
aooUcation which wanants interference widi die fetiier's parental audionty. EUan's remm to 
Cuba would not violate die United Sutes' obUgations under die 1967 Protocol Relating to die 
Stams of Refugees, die Convention Against Torture, or die Convention on du Rights of die 
Child. The INS may give effect to die fadier's request for die rettim of his chUd by not acccptmg 
or adjudicating the application for asylum submitted under EUan's signature. 

Disapproved_ 

Approved for the reasons stated in die memorandum. 
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L . S . . \ l l K - t l V l L 

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF FLORIDA 

ELIAN GONZALEZ, a minor, by :md 
through LAZARO GONZALEZ, as next 
friend, or alternatively as temporaiy legal 
custodian of ELIAN GONZALEZ, a minor, 

Petitioners/PlaintifTs, 

JANET RENO, Attomey General ofthe 
United States; DORIS MEISSNER, 
Commissioner, Immigration and 
Naturalization Service; ROBERT WALLIS, 
District Director, Immigration and 
Naturalizatipn Service; UNITED STATES 
IMMIGRATION AND NATURAI IZA-
TION SERVICE; and UNITED SI ATES 
DEPARTMENT OF JUSTICE, 

Respondents/Defendants. 

CASE No. 00-0206-CIV-
HOEVELER 

RESPONDENTS/DEFENDANTS' 
MOTION FOR EXPEDITED 
SCHEDULING OF 
DEFENDANTS' MOTION TO 
DISMISS OR ALTERNATIVE 
MOTION FOR SUMMARY 
JUDGMENT, AND PLAINTIFFS' 
MOTION FOR PRELIMINARY 
AND PERMANENT 
INJUNCTIVE R E L I E F AND 
PETITION FOR WRIT OF 
MANDAMUS 

Defendants move for expedited scheduling ofthe proceedings on the government's 

Motion To Dismiss Or Altemative Motion for Summary Judgment, and plaintiffs' Motion 

For Preliminary and Permanent Injunctive ReUef and Petition for Writ of Mandamus. 

This Motion is based on matters set f jrdi in the accompanying Motion To Dismiss Or 

Alternative Motion for Summaiy Jud;^ent and Opposition To Motion for PrcUminaiy 

Injunction, as well as on the following events; 

1. Elian Gonzalez ("EUan"), a six-year-old native and citizen of Cuba, was one of 
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The language and die stated purpose of the Guidelines is consistent with this recognition: 

"This memorandum is written to piovide [asylum officers] with backgroimd and guidance 

on adjudicating children's asylum claims." See Guidelines for Children's Asylum Claims 

(Plaintiffs' Complaint, Exh. C). Nothing in the language of the Guidelines mandates the 

adjudication of a juvenile applicant 's application for asylum. See Jean, 727 F .2d at 982. 

Under the foregoing analysis, the plaintiffs have failed to demonstrate that EUan 

has a clear right to the relief that is sought on his behalf — the nullification of INS's 

refusal to accept and adjudicate thf; asylum appUcations. For this reason alone, they have 

failed to state a claim for mandamus reUê  and die request for reUef should be dismissed. 

In die alternative, the Court shoiUd grant the government summary judgment on this 

claim. 

D. DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON 
WHETHER THE COMMISSIONER PROPERLY ACCEPTED JUAN 
GONZALEZ' WITHDRAWAL OF THE ADMISSION AND ASYLUM 
APPLICATIONS PURPORTEDLY PROFFERED ON ELIAN'S 
BEHALF 

(1) THE COMMISSIONER'S DECISION IS "FA CIALL Y LEGITIMA TE 
AND BONA FIDE" 

As mentioned al Qie beginnng of this Section, the test for granting summaiy 

judgment is whether there is "no genuine issue as to any material fact. . , [such diat] the 

moving party is entitled to judgme;it as a matter of law." Fed. R. Civ. P. 56(c) Plaintiffs' 

action challenges the Commissioner's decision to recognize Juan Gonzalez' parental 

authority to speak for six-year-old Elian in withdrawing the asylum applications that 
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others purported to file on Elian's behalf. Because in reviewing that decision, the Court 

looks to what was before the Comiaissioner when she rendered her decision and there is 

no dispute "as to any material fact" in that record, this case is ripe for summary judgment. 

In assessing that decision, moreover, the Court should detennine only whether the 

Commissioner has advanced "a facially legitimate and bona fide reason" for her decision. 

See Cuban American Bar Association v. Christopher, 43 F.3d 1412, 1428 (11th Cir. 

1995) (reviewing Attorney Genera 's parole decisions for "facially legitimate and bona 

fide" reason); Perez-Perez v. Hanberry, 781 F.2d 1477, 1482 (lltii Cir. 1986) (same). 

The Supreme Coiut first articulated this standard in Kleindienst v. Mandel, 408 U.S. 753, 

770 (1972), where it held that "whm the Executive exercises [the power to make policies 

and rules for the exclusion of aliens] negatively on the basis of a facially legitimate and 

bona fide reason, the courts will [not] look behind die exercise of that discretion." 

When EUan was brought asaore on November 25, he was, as a matter of law, 

deemed to be an applicant for admission to the United States. The source of that 

classification is INA § 235(a)(1), i U.S.C. § 1225(a)(1), which reads: 

AUens treated as appUcants fo:- admission. An alien present in the United States 
who has not been admitted or who airives in the United States (whether or not at a 
designated port of arrival and including an alien who is brought to the United 
States after having been interdicted in international or United States waters) shaU 
be deemed for purposes of thL; chapter an appUcant for admission. 

See also INA § 101(a)(13)(A), 8 U.S.C. § 1101(a)(13) (defining admission as lawfiil 

entry after immigration inspection and authorization by immigration officer). Like any 

alien seeking to enter the United S tates, Elian had to be inspected by an iinmigration 
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officer to confirm his admissibility " See 8 U.S.C. § 1225(a)(3); 8 C.F.R. § 235.1(d). 

"[T]he inspection process is critical to die integrity of the immigration system. . .. The 

purpose of these procedures is 'in addition to making a closer exanunation of [an alien's] 

right to enter in the first place, [to] require and obtain information and a variety of 

records that enable [immigration oj£cials] to keep track ofthe alien after his entry.'" 

Leal-Rodriguez v. INS, 990 F.2d 9:i9, 946 (7di Cir. 1993) (citation omitted). 

The day Elian arrived at Hollywood Hospital, Supervisoiy Imnugration Inspector 

Edward Agundez deferred his immigration inspection until December 23. Record at 22. 

Elian's inspection was deferred bee ause he was receiving emergency medical treatment 

and adequate infonnation about hi<: parents was unavailable. Id Under this defened 

inspection procedure, Elian was granted a limited parole into the United States pending 

his mspection. Id at 22; see 8 C.F.R. § 235.2(e) (allowing parole for deferral of 

inspection on account of medical disability). "The parole of aUens seeking adnussion is 

simply a device dirough which needless confinement is avoided while administrative 

proceedings are conducted. It was never intended to affect an alien's status, and to hold 

that petitioner's parole placed her 1 ;gally '̂ vithin the United States' is inconsistent with the 

congressional mandate, the administrative concept of parole, and the decisions of this 

Court." LengMc^Mav. Borfeer,'.157 U.S. 185, 188-90(1957). 

Under the stamtory scheme, an aUen (a person not a citizen or national of the United 
States) is deemed to be seeking "entrj" or "admission" into the United States if he "arrives" at a 
port of entry (such as an airport) and iias not yet been admitted by an immigration oflBcer. INA § 
235(a)(1). 8 U S.C. § 1225(a)(1), as Jidded by IIRIRA § 302(a); 8 C.F.R. § 1 l(q). 
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Elian has, by virtue of his fsthei's having spoken on his behalf̂  asked to withdraw 

his application for admission, and lhe INS has indicated that it would grant dut request. 

Record at 1-2. Section 235(a)(4) of the Act expressly aUows this. "An alien applying for 

admission may, in the discretion ol'the Attomey General and at any time, be pennitted to 

withdraw the appUcation for admission and depart . . . fr'om the United States." 8 U.S.C. 

§ 1225(a)(4). This is not rare, Foi fiscal year 1997, the INS reported permitting more 

than half a million aliens, 556,966 to be exact, to withdraw from seeking admission. See 

U.S. Immigration and Naturalization Service, 1997 Statistical Yearbook of the 

Immigration and Naturalization Service 166 (1999). 

The INS Immigration Inspector's Field Manual provides guidance for the use of 

this authority. Where unaccompazied minors are concerned, the Manual instincts 

immigration inspectors to aUow withdrawal whenever appropriate. But before doing so, 

it fiirther states, "the INS officer must be satisfied either that the minor is capable of 

understanding the withdrawal process, or that a responsible adult (relative, guardian, or in 

cases where a relative or guardian is not available, a consular officer) is aware of the 

actions taken and the minor̂ s impending retum." Record at 277 (Inspector's Field 

Manual. Chapter 17.15(f)). This is what happened here. The INS determined tiiat EUan 

is of such a tender age that he lacks the capacity to make immigration decisions. It 

apprised Elian's father ofthe situation, and his father wididrew EUan's application for 

admission and declined to assert aii asylum claim, as a result of which EUan will be 

retumed-
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The Manual also instructs inmugration inspectors to make every effort to ascertain 

whether the safety of an uiiaccomp£iued minor lacking the capacity to make immigration 

decisions would be tiireatened if he retumed home. Id Ifthere is an objective basis to 

support a claim for asylum, the minor would be placed in removal proceedings. Id; see 

also id at 285. The Attomey General explained how this section of the Field Manual 

appUed to EUan's case in her letter lo counsel of January 12, 2000. Record at 25-28. hi 

that same letter, she made clear thai: the question of whether Juan Gonzalez was the 

appropriate person to speak for EUsn in immigration matters was one of federal, not state 

law. Id at 26. Section 103(a) of tire INA provides that the Attomey General's 

determinations and rulings "with respect to all questions of law" under the INA "shaU be 

controlling." 8 U.S.C. § 1103(a). Her determiiutions and luUngs with respect to Juan 

Gonzalez' authority to speak for EUan are entitied to Chevron deference. 

No one disputes the authenticity ofthe birtii certificate Juan Gonzalez provided to 

the INS. Nor should diere be any dispute that he possesses parental authority. In 

immigration matters, a legal relationship is generally assessed under the law ofthe 

jurisdiction where the relationship irose. See, e.g., Matter of Hosseinian, Int Dec. 3030 

(BIA 1987). Under Cuban law, on the deadi of one parent, parental authority remains 

with the surviving parent Record it 202. That audiority, under Article 85 of die Family 

Code of Cuba, includes the authority "to represent tiieir children in aU legal transactions 

and acts in which they have an interest...." Id That authority is precisely what Juan 

Gonzalez is seeking to exercise. F orida law is similar. See Fla. Stat § 744.301 ("The 
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mother and father jointly are natural guardians of their own children and of dieir adopted 

children, during minority. If one piirent dies, the natural guardianship shaU pass to the 

surviving parent, and the right shall continue even though the surviving parent 

remarries."). 

Lazaro Gonzalez and his att3meys are claiming that Juan Gonzalez's assertion of 

parental authority caimot be relied upon because he is saying only what Cuban officials 

demand he say. Id at 266-68. Tht; ENS, however, ê qiended great effort to assess that 

allegation through two interviews of Juan Gonzalez conducted by Officer-in-Charge 

Sihna Dimmel, wimessed by State Department Official Jeffrey DeLaurentis, at Juan 

Gonzalez' home and at a neutral site. The INS carefiiUy examined the issue of coercion. 

Neither Dinuncl nor Jeffrey DeLaurentis beUeves Juan was coerced. Jd at 228-29, 235, 

245. Dimmel's summations of her two interviews describe a fadier who is speaking from 

his heart. Id at 55, 235. Elian wai taken from Cuba without Juan Gonzalez' consent, and 

he wants him back: 

It is this officer's observatio a that Mr. Juan Miguel Gonzalez Quintana is 
deeply concemed for the well being of his child.... He as weU as his 
parents are emotionally distressed and became emotional several times 
during the interview. Mr. C onzalez did not appear to be forced or coerced 
to speak with us and claim[ed] he wants his son. Both he and his parents 
appeared honest and concerned for the weU being ofthe child in wanting 
the child with them in Cuba immediately. The longer die child remains in 
the U.S., the more they will continue to suffer. Their emotional stress and 
pressure is the reason for thsir not retuming to woik. Mr. Gonzalez met 
with us voluntarily and spoke trudifiilly and honestly. He misses and wants 
his son back and the grandparents caimot mention Elian's name without 
becoming emotional. This i s an honest, genuine and unified family 
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thoroughly engaged in EUan's Ufe, that has been under distress since the 
taking of the child by his modier. 

Id at 243. The INS asked questions in written form to overcome die possibility of 

Ustening devices. It also took into account the circumstances — that Juan Miguel and 

EUan had a close, loving relationship, and the tragic death of Elian's mother, and 

concluded that Juan Miguel's request for EUan's retion to him represented his tme wishes. 

Moreover, the INS properly concluded that Juan Gonzalez' parental authority 

extends to the question of whether it should accept the asylum appUcations purportedly 

filed on EUan's behalf. As with th«: appUcation for admission, to adjudicate an asylum 

appUcation ostensibly subnutted by a six-year-old without cognizance ofthe father's 

parental authority contradicts the principle that primaiy responsibility for the care of 

children rests with their parents. See Wisconsin v. Yoder, 406 U.S. 205, 232 (1972), 

Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925). With this role as primaiy care­

giver and protector comes the "common law . . . recognition to the right of parents, not 

merely to be notified of their children's actions, but to speak and act on their behalf." 

Hodgson V. Minnesota, 497 U.S. 417, 483 (1990) (Stevens, J., concumng) (citing J. 

Schouler, Law ofDome.itic Relations 337 (3d. ed. 1882); 1 W. Blackstone. Commentaries 

452-453; 2 J. Kent, Commentaries' on American Law 203-206; G. Field, Legal Relations 

of Infants 63-80 (1888)). As Justice White explamed in Stanley v. Illinois, 405 U.S. 645 

(1972): 

The private interest here, that of a man in the children he has sired and 
raised, undeniably warrants deference and, absent a powerful countervailing 
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interest, protection.. . • The Court has frequency emphasized the 
importance of the family. The rights to conceive and to raise one's children 
have been deemed "essential," Meyer v. Nebraska, 262 U.S. 390, 399 
(1923), "basic civil rights of man," Skinner v. Oklahoma, 316 U.S. 535, 541 
(1942), and "[r]ights far moie precious . . . than property rights," May v. 
Anderson, 345 U.S. 528. 533 (1953). "It is cardinal widi us dut die 
custody, care and nurture of the child reside first in the parents, whose 
primary function and freedom include preparation for obUgations the state 
can neither supply nor hinder." Prince v. Massachusetts, 321 U.S. 158, 166 
(1944). 

405 U.S. at 650 (parallel citations omitted).'' 

Moreover, the govemment's position that only Juan Gonzalez can speak for EUan 

in immigration matters does not rest only on their parent-child relationship. A parent's 

interest in controlling die upbringtrig of his child is "a cotmteipan of the responsibiUties 

diey have assumed." Lehr v. Robe tson, 463 U.S. 248,257 (1983); accordParham, 442 

U.S. at 602. Biological parentage iiimply offers a person "an opportunity . . . to develop a 

relationship with his offspring." Luhr, 463 U.S., at 262; see also Caban v. Mohammed, 

441 U.S. 380, 397 (1979) (Stewart J., dissenting). It is die "demonstration of 

commitment to the child through die assumption of personal, financial, or custodial 

" See Parham v. J.R, 442 U.S. 584, 602-03 (1979) (outiining a "presumption that 
parents possess what a child lacks in nuturity, experience, and capacity for judgment required for 
making life's difficult deciaons."), Grcmegna v. Parole Commission, 666 Sa.2d 135, 136 (Fla. 
1996) (Florida legislature has deteroaiiied that consent of the victim is not defense to the crime of 
lewd conduct with minor because a ctild is incapable of understanding the full consequences of 
acts enumerated in statute); Orange Motors of Miami, Inc. v. Miami Nat'l Bank, 227 So. 2d 717, 
718 (Fla. 3d DCA 1969) (finding agreements entered into by minors are voidable because minors 
do not have capadty to contract); Lib trtyMut. Ins. Co. v. Conley, 152 So.2d 521, 523 (FUtApp. 
1 Dist. 1963) (same); see also Elkins v. Vanden Bosch, 433 So.2d 1251, 1252 (Fla.App. 3 Dist. 
1983) (holding that 12 and 15-year-old children possess sufGcient inteUigence, understanding, and 
experience lo make mature choice between parents in a custody battie); Berlin v. Berlin, 386 
So 2d 577 (Fla. 3d D.C.A. 1980). rev denied, 394 So.Zd 1151 (Fla.1981) (same) 
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responsibiUty" that gives die natural parent the authority to speak for the child and 

triggers an interest warranting the jirotection ofthe courts. See Hodgson̂  497 U.S. at 

445; Stanley, 405 U.S. at 651; Lehr, 463 U.S. at 261. 

The INS assured itself not aoly that Juan Gonzalez is EUan's father but that the 

relationship between the two is very close. Juan Gonzalez remained a central part of 

Elian's life despite his divorce fi^oni Elian's mother, EUsabedi. During the first INS 

interview in Cardenas, he explained that EUan spent more time at his residence than at 

Ms. Brotons' residence. Id at 49, 52. "He would sleep and eat here and spent most of 

his time here." Id at 49. Elian attimded school near his father's home, ate most of his 

meals with his father, and shared die same bed as his father and step-mother. Id His 

father participated in Elian's schoo!, activities and attended meetings with EUan's teachers. 

Id at 52, 76. He saw to it that EUan received necessaiy medical care when he needed 

surgery. Id at 51, 88. He met Ehjin's emotional needs and provided hira with food and 

shelter. Id. at 52-53. The evidence is that Juan Gonzalez is comnutted to EUan "through 

die assumption of personal, financial.. . [and] custodial responsibility." Hodgson, 497 

U.S. at 445. 

Among cases the INS relied upon in its deUberations is Polovchak v. Meese, 11A 

F.2d 731 (7th Cir. 1985). There, against his parents' wishes, twelve-year-old Walter 

Polovchak had filed an asylum appUcation claiming Soviet authorities would persecute 

him on account ofhis conversion tD the Baptist faith. 774 F.2d at 733. The INS granted 

the appUcation because it deemed liim sufficiendy mature to apply, later granted him 
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lawfid pennanent residence, and subsequentiy issued a departure control order. 

Litigation ensued in bodi state and federal court. In the state Utigation, the Illinois 

Supreme Court eventually held thai: the trial court had erred in making Walter a ward of 

die court, thereby removing him from his parents' custody. Id 

Meanwhile Walter's parents filed suit in federal court asserting that the INS' failure 

to give them notice and an opportunity to be heard before it granted Walter asylum and 

issued a departure control order violated their procedural due process rights. Id The 

district court granted them summary judgment against the ENS on their claim that the D^S 

had not foUowed its procedures in issuing the departure control order and enjoined the 

order's enforcement. Id at 734. Tlie govemment appealed, and the Seventh Circmt 

affirmed. The primaiy question before it, the court of appeals observed, "concems what 

action die government must take to ensure that both parties, die parents and the child, 

receive an adequate opportunity to assert their interests." Id at 734. It sided widi the 

parents, observing that "[f]rce persDual choice in matters involving fainily life is a 

fundamental Uberty interest of a parent because 'the parents' claim to authority in their 

own household to direct the rearing of dieir children is basic in the stmcture of our 

society.'" Id 

The significance ofthe Polovchak case lies in its recognition ofthe importance of 

parental authority and in its recognition that some children are too young to assert certain 

rights that override that audiority. The INS had accepted and adjudicated twelve-year-old 

Walter Polovchak's asylum appUcation because it deemed him sufficiently mature to 
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apply. At that age, the Seventh Cir^t noted, Walter "was presumably near the lower 

end of an age range in which a minsr may be mature enough to assert certain individual 

rights that equal or override those cf his parents." Id at 736. By the time Walter's case 

reached the Seventh Circuit, he waj; on the eve ofhis eighteendi birthday. Id That 

placed him at the high end of the range: 

at age seventeen (indeed, on the eve of his eighteenth birthday), Walter is 
certainly at the high end of 5 uch a scale, and the question whedier he should 
have to subordinate his own poUtical commitments to his parents' wishes 
looks very different The minor's rights grow more compelling with age, 
particularly in the factual context of this case. 

The ability of a young person to decide to which political system he 
professes allegiance necessarily inorcases with age. We do not suggest that 
eveiy twelve year old entertiins serious poUtical views (although some 
may); wc would, however, suggest that many seventeen year olds do. 
Siinilarly, as the child grow!i, his parents' influence over him weakens, and 
the time his parents have in which to guide him grows shorter. 

Id at 736-37. 

Deference to die INS is particularly important here because this case impUcates 

questions of foreign relations. See Aguirre-Aguirre, 119 S. Ct. at 1445 (INS officials 

"exercise espcciaUy sensitive fimctionis tiut impUcate questions of foreign relations"), A 

declaration by Ambassador Mary A. Ryan discusses at length how the decision reached 

by the INS in EUan's case is consistent with the principles that die Department of State 

expects to be foUowed in similar ciises involving American children. Record at 286-90. 

The INS decision to respect Juan Cionzalez' parental authority is consistent with the 

principles that inform the Department of State's consular work on behalf of American 
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citiaen children in foreign countries. Id at 288,19. That consular work is based on the 

assumption that die parents of American citizen children, not die Department of State or 

die United States Government, shoidd decide what is best for their children. Id at 287, *{ 

6. 

If a U.S. citizen minor child were found overseas and subject to a dispute 

conceming possible rehim to the United States, the Department of State explains, "we 

would expect the govemment of that country immediately to seek the child's survivmg 

parent, if any, and to contact U.S. consular officials for assistance in doing so if 

necessaiy." Id at 288, H 8. The Diipaitment of State would not expect the suiviving 

parent to be required to participate m a foreign court's custody proceedings to estabUsh 

his or her right to assume responsibiUty for die child as against distant relatives or 

outright strangers. Id Thus, what die United States does m EUan's case may have 

impUcations far beyond diis case. 

EUan is well below the low end of die range die court in Polovchak referred to. 

Given EUan's extreme youth and the absence of any reUable evidence tiiat Juan Gonzalez 

is not being candid in insisting that EUan return home, the Commissioner's decision to 

recognize Juan Gonzalez' parental authority is facially legitimate and bona fide and must 

be upheld. 

7 8 
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Û S. Department of Justice 

Civil Division 

iya,!hlngton, D.C. 20530 

March 23, 2000 

Kendall Coffey, Esq. 
Coffey, Diaz & O'Naghten, L . L . P . 
2655 South Bayahore Driva, Suite 2Q0 
Miami, Florida 33133 

R e : E l i a n G o n z a l f ^ ? : v R u n n 

Dear Mr, Caffey: 

al. , NQ. 0Q-Q3nfi-(;̂ ]-Y 

I want: to thank you and your col 
on such shorr notice yesterday co d 
Court's decision to dismiss the above 

As discussed yesterday, the principal objective of 
Commissioner Meissner and the Attorney General i s to bring about 
a prompt, fa i r , and orderly resolution of this case in the manner 
moat conducive to Elian's well-being. As Judge Moore stated in 
Ĵ if-'̂ f̂ !:*̂ ®̂ ', passing day i s an<|)ther day lost between Juan 

can only hope that those on 
interests of Elian 

eagues for meeting wich us 
is<:uss matters in light of the 

captioned lawsuit. 

Gonzalez and his son, [and] the Court 
each side of this litigation place thi 
Gonzalez above a l l others." Under the.se circumstances, we are 

Lazaro Gonzalez's prepared to revoke Elian's parole intci 
temporary care in order to carry out C omniissioner"Meissner' 3 
decision of January 5, 2000. 

In light of the Southern District 
and the need, emphasized by the court, 
delay, the government would now procae 
to carry out the decision of the Commit 
court sustained by effecting the 
his father, unless Lazaro Gonzalez 
appeal to change the legal status quo. 

immediate 
obtained 

'6 dismissal of the lawsuit 
to avoid any further 

d, in the ordinary course, 
sionar that the dist r i c t 

reunion of Elian and 
an injunction pending 

As you know, a.motion for 
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an injunction pending appeal, while properly granted only rarely, 
is the recognized means within our judicial system by which 
Lazaro Gonzalez may aeelt judicial intervention i f he disagrees 
with the d i s t r i c t court's determination that the appellees are 
free to proceed with their intended course of action. 

We are willing, however, to consider an altemative way of 
proceeding in this case so long as appellate proceedings can be 
completed and Elian can be reunited with Ihis father in a 
timeframe comparable to what would normally be required for the 
Court of Appeals to rule on a request for an injunction pending 
appeal. Our discussions yesterday regarding a joint motion for 
an expedited appeal may present a framework for such an 
arrangement. 

We propose that the; parties agree in writing to request 
jointly, not later than tomorrow, March 24, 2000, that the Court 
of Appeals sat an expedited briefing schedule and accelerate i t s 
consideration of your appeal, subject no the following terms and 
conditions: 

I ; 

1. Appellant'a opening brief i s duS seven 
calendar days -trom totnorrow, March 24, 2000; 
appellees' ansirfering brief is diia seven 
calendar days trom the date, of Service of 
appellant's briefi and appellant's reply 
brief i s due three calendar days from the 
date of service of the answering brief, 
Service i s to be by same-day fatsimile 
transmission arid f i r s t - c l a s s mail. Oral 
argument w i l l be conducted as soon thereafter 
as practicable'. 

2 . I f the Elaventlji Circuit panel grants the 
parties" joint!motion for expedited briefing 
and consideration, appellees w i l l not 
exercise theirjauthority to.revoke Elian's 
parole and terminate Lazaro Gonzalez's 
temporary carejof Elian pending the court of 
appeals' decision on the expedited appeal. 
I f the Eleventh Circuit panel afifirms the 
di s t r i c t court J Lazaro Gonzallez and his 
family agree to comply with Itha instructions 
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of the Immigration and Naturalization Service 
conceming Elian's transfer' within three 
calendar days of the Eleventh Circuit panel's 
decision, unless appellant obtains an 
injunction ponding i:he f i l i n g and disposition 

writ of certiorari in the 
motion by appellant for 

of a petition for a 
Supreme Court. Any 
such an injunction i h a l l be expressly 
conditioned upon ap] lellant's f i l i n g of such a 

3 . 

certiorari petition within five calendar days 
of the court of appeals' decision and, i f 
requested by appellees, shall be further 
expressly conditioned upon agreement by 
appellant to the f i l i n g of a joint motion in 
the Supreme Court for expedition of the 
consideration of thct certiorari petition to 
the maximum extent possible. 

t:he In accordance with 
of the INS for Eliari 
and Nationality Act 
regulations, this 
appellees from term: 
temporary care of E 
INS determines that 
change of circumstaiic 
appropriate placement 

ongoing responsibility 
under the immigration 

and implementing 
agreement shall not prevent 

nating Lazaro Gonzalez's 
ian in the event that tha 
there has been a material 
es affecting Elian's 

Meisisner 

We hope you w i l l find thi, 
unable to reach agreement, thei 
to implement Commiesioner 
Please advise us as to your 
Comorrow, March 24, 2000. 

/ / / 

/ / / 

/ / / 

B approach acceptable. If we are 
govemment will make arrangements 

s decision as described above 
pc^sition not later than 12 = 00 p.m. 
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your continued professionalism and for your 
promptly. 

Sincerely, 

cc; Opposing co-counsel 
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DAyiD J . KLINE 
Deputy Director 
Office of Immigration L i t i g a t i o n 
C i v i l Division 
U.S. Department of Justice 
P.O. Box 878, Ben Franklin Station 
Washington, D.C, 20044 
(202) 616-4900 (telephone) 
(202) 616-4948 (facsimile) 
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Talking Points 
March 27, 2000 

We have never taken the position that we would wait out a full appeals process before 
reuniting Elian and his father. 

We offered the Miami relatives an agreement to postpone the reunion of EUan and his 
father until the end of the 11* Circuit process if Lazaro Gonzalez explicitly agreed to 
promptly tum over Elian if their appeal did not prevail, and barring an injunction from the 
SC pending cert. 

They have not agreed - or in fact - responded to this reasonable option that preseires 
their appeal rights while ensuring that Elian will not have to wait for an prolonged period 
before being reunited with his father. 

We are in the process of informing Lazaro Gonzalez' counsel that we want to meet with 
them to work out the details of an orderiy reunion between Elian and his father. We have 
informed counsel for Lazaro Gonzalez thai Elian's parole status will be terminated as of 
Thursday, March 30, 2000 at 9:00 am. 

Q; What if they still agree - will you wail out this longer schedule? 

A: We would not speculate. 

Q; What is your reaction to the Court's schedule? 

A' We're grateful that the Court of Appeals is wUling to expedite its consideration of the 
case however we continue to be concemed about the continuing separation of this little 
boy from his father. As we explained to the Court in our filing today, Lazaro has twice 
failed to commit to the condition that he to promptly tum over Elian if his appeal does nol 
succeed. That being so, and as we told the Court of Appeals, the TNS is under no 
obligation to maintain the current arrangement. 

Q. The relatives have filed a notice of intent to appeal and say they will stay the course. Will 
you wait until all appeals are exhausted before removing the child? 

A: As I have said, we arc committed to reuniting this child with his father in a fair, 
prompt, and orderly way. Beyond that, I am not going to discuss the steps we may 
take or a timetable for achieving the reunion. 

Q: What is the next step? 

A; I do not think it would be appropriate for me lo share the details of our plans, but I can 
say we will work with everybody concerned to achieve an orderly, fair and prompt reunion 
between Elian and his father. 
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Statement bv Attorney General Tanet Reno 
on the Elian Gonzalez Case 

"As 1 said earlier this week, our goal is to reunite Elian with his father in a fair, prompt 
and orderiy manner. From the beginning, wc have been mindful of rhe fact thai at the center of 
this case IS a six year old boy who has been through a terrible ordeal. We arc concerned for him 
and will continue to try to resolve this matter in a way that avoids additional trauma to him. 

"Earlier this week, Federal District Court Judge K. Michael Moore sustained our 
judgment that Elian should be reunited wilh his father. We have been wilUng to postpone the 
reunion while the distnct court considered the case, but wc are not willirjg to wait through an 
open-ended appeals process that could prolong the separation of this child from his father. We 
aLe with Judge Moore that "each passing day is another day lost between Juan Gonzalez and hi. 
son,'- and we cannot risk the harm that a prolonged separation might create. 

'That is why we have proposed a solution that allows Elian's Miami relatives adequate 
opportunity to appeal their case, while working to achieve a reunion between Elian and his father. 

"Yesterday we asked the relatives to agree lo an expedited appeals schedule, and we also 
asked them to commit to quickly reluming EUan to his father if their appeal does not prevail. As 
of this moment, they have not agreed to comply with these terms. 

"We will continue to try to reach an agreement wilh Elian's Miami relatives that meets 

these objectives. To that end. we have sent their attomeys another letter this evening setting forth 

the next steps. 

"A great strength of the United Stales is lhat we are a Nation of laws and of respect for 
the law. T hope lhat all in the community will work together to uphold our laws and help make an 
orderly process possible." 

### 

00-144 



stntrmpnt Bv the Department of Justice 
March 28. 2000 

"From the beginning, we have been mindful ofthe fact that at the center of this case is a six year 
whô ^̂ ^̂ ^ bce°n through a terrible ordeal. We are concemed for him and W l continue to 

try to resolve ihis matter in a way lhat avoids additional trauma to him. 

"We have gone to great lengths to bring about a resolution lhat is prompt and that is carried out 
m a manî er thai creates a. little disruption for Elian as possible Since the ^ o - ^ ^ ^ ^ ^ ^ ^ l 
announced her decision on January 5, 2000 that Ehan Gonzalez father speak E l i ^ n 
immigration matters, the INS has encouraged all parties to work together to facilitate Elian s 
retum to his father in a cooperative way. 

"Both U S and international law recognize the unique relationship between parent and cl^d, and 
family reunification has long been a cornerstone of both American immigration law and H Ŝ 
S e This IS a country where the rule of law is respected and upheld. A federal comt has 
crn^dered mis case and has sustained the Justice Department's decision, a decision which was 
based on the facts and the law. 

"It has been nearly twelve weeks since the Commissioner's decision, and four months since Elian 
was s p 'ated from his father and lost his mother. It is time for this little boy, who has been 
^ u2"o much to move on with his life at his father's side. ''As Distnct Court Judge Moore 
^ d i fhis ^ l ing last week: "each passing day is another day lost between Juan Gonzalez and his 
son. 

"We continue to urge everyone involved to work together to understand, respect and uphold the 
bond between parent and child and the laws of the United States. 

### 
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Parole and Revocation of Parole p̂a-ryi'.ŝ -.»vi ̂ e. Joe. Uc«_ 

When EUan Gonialez first arrived in the United States, the Immigration and 
Naturalization Service (INS) paroled him into the care ofhis great-uncle Lazaro 
Gonzalez, pursuant to 8 CFR 235.2(e). That regulation provides that "[wjhcncver an 
alien on arrival is found or believed to be suffering from a disabiUty that renders it 
impractical to proceed with the examination under the [Immigration and Nationality] Act, 
the examination of such alien . . . shall be deferred for such time and under such 
conditions as the district director in whose district the port is located imposes." Elian has 
remained in a parole status under this provision since his arrival on Thanksgiving. 
EUan's parole status means that he has temporary permission to remain in the United 
States until the INS is prepared to complete the inspection process in his case. 

-̂ r> Revocation of his parole entails the tennination of his legal status in the United 
States. However, it does not necessarily entail the immediate restoration of physical 
custody by the INS. 

TOTRL P.02 
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II.S. Departmc&l of Justlee 
Immigration and Naturalization Service 

Kendall Coffey, Esq. 
Coffey, Diaz & OT^aghten, L.L.P. 
26S5 South Bayshore Drive, Suite 200 
Miami. Florida 33133 

Re: Elian Gonzalez v , i!i.enq j L a l ^ 

4251 Street ffV 
fVofhingion. DC 20336 

MAR 2 4 2000 

Dear Mr, Coffey-. 
i 

The Department of Justice yesterday pro"i ided you With a proposal that would give yoiir 
client, Lazaro Gonzalez, the opportunity to puisi s an appeal ofthe Disirict Court's judgment 
sustaining Commissioner Meissner's decision th t Elian Gonzalez' father speaks for EUan in 
immigration malters, while at the! same lime asst ing a prompt reunifieation of Elian and hia 
father if such an appeal is unsuccessfbl. This pre ^sal foUowed the District Coun's dismissal of 
your client's complaint, which sought to eajoin t le Immigration and Naturalization Service (fNS) 
from implementing its decision. In our proposal the govennncmt expressed its willingness to 
withhold implementation ofthe Conunissioner's decision, without requiring your client to seek 
and obtain an injuncuon pending!appeal, while.y iur client sought review in the Eleventh Circuit. 
I n exchange, we had asked thai your client join ii i a motion for an expedited appeal process, 
agree to a specific schedule governing an appeal |o the Eleventh Circuit and any proceedings 
before the Supreme Court, and comply with INS inalruclionB concerning Elian's transfer to his 
father should your client not prevail on ftppeal. 

11424-D fll'^Cir.^ 

In order to provide your client wilh the 
court, the iNS has already vvxthheld implemeni 
implement since the Commissioner's announci 
latest proposal would have postponed implemen 

o] portuiiity to sedc and obtain review in federal 
of a decision that it has had full authority to 

ienl on January S, 2000. The government's 
Ltion pending expedited review at the Eleventh 
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Circuit and an opportunity to seek an injunction ] pm the Supreme Court, but your responce does 
not accept our offer. 

As an initial matter, wc are unable to agn 
body make decisions concerning Elian's future, 

UU J 

[ l 003 
202 51 a Baq l̂ P. 03^04 

to your proposal that some new]y constituted 
jJnder the Conslitution and laws ofthe United 

States, OS well as universally accepted standards i if the international community, a parent speaks 
for and makes decisions for his child, especially i ne of such tender years as EHan. The 
Commissioner has determined that Elian's fathei properly speaks for Elian in immigration 
matters. The Anomey General has ratified that d|pcisian» and the district court has now sustained 
it. 

While your reply suggests an altnnative 
the filing of a joint motion to expedite the appea 
specific written commitment by Lazaio Gonzale;| 
regarding Elian's reunifieation with hia father in 
government. Ifwe have misinterpreled the 
the other teims of our proposal, wc would be 
accommodates your desire to have the 
brief while adhering lo the overall limeftame tha 
parties would jointly propose filing S)multansou< 
simultaneous rqsly briefs on April 10, with a 
April 10. Because review by the Supreme 
the need for a prompt rcunifieaLibn of Elian and 
district court's decision* we would proceed to 
pending certiorari as described, ih our letter 

1 rie5ng schedule, your letter agrees to neither 
with an accelerated briefing schedule nor a 
to abide by Uie instructions of tha INS 

ihe event of a decision on appeal in favor ofthe 
mien ion of your letter and your client would agree to 

wil ing to agree to a bhefiss ̂ hedule that 
addiiionall time you feel you need to file your opening 

we had. proposed. Under (hat alternative, the 
opening briefs on April 3, 2000 and 

to the court for oral argument the «reek of 
Court|Ss discretionary with the Couit, and because of 

[is father, if the Eleventh Circuit afErms the 
parole in the absence of an injunction 

reqkest 

TT oke 1 

of y« sterday. 

Otherwise, and as the Department of Jusi te had advised you in ye$ieniay's lener, the INS 
is prepared to caiiy out ihc Cnnunissioner's daci lion. In light of Judge Moore's recognition that 
"each passing day is another day lost between Ju in Gonzalez and his son," wc arc not prepared to 
forestall the implemeniaiion of that decision to a :coimnodaie a lengthy appeals process, or 
without a fum commitment to an orderly reunifi ation of Elian and his father if the Eleventh 
Circuit affirms the dislrici court's decision- Elia i should be reunilBd with his father in a prompt, 
fair, and orderly manner. Our offer was an attempt to reach that objective by agrcetne;nt of the 
panics. 

In the absence of sueh an 
Director Robert Wallis and 1 hereby give notice 
March 30. 2000. at 9;00 a.m. If you do not agrê  
you the opportunity co seek an injunction pendi: 

agreement by dbon on Monday, March 27, 2000, District 
hai Elian's parole will terminate as of Thursday, 
to our proposal, this time period will provide 
; appeal. 

In view ofthe Lrduma that Elian has alredHy experiencad, it is obviously desirable to 
reunite this boy with his father in as smooth a m inner BS possible, and we continue to seek 
L.azaro Gonzalez' cooperation in that effort. Ae tordingly. we believe it is advisable for Lazaro 
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Gonzalez and his counsel to meet with District Dlirecior 
2S, 2000 at the INS District Office, 78S0 Biscayi|s 
ramifications of the revocation of parole and the 
be necessary to bring Elian to this meeting. 

Should you have any questions, please co iiact Mr. Wallis al (305) 762-3680. 

1^004 

@004 
202 514 6044 P.Qi^a^ 

Wallis at 9:00 a.m. on Tuesday, March 
e Boulevard, Miami, to discuss the 
Jrderly retum of Elian to his father. It will noi 

Sini ixely. 

Mic iael Pearson 
el'Uhve Associate Commissioner 

Field Operations 

cc; Opposing CD-counscl 
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Statement hvAttornt ^ n e r a l .Tanet Reno 
on the Elian < ionzalez Case 

"As T said earlier this week, our goal is tc reunite Blian with his father in a fair, prompt 
and orderly manner. From the beginning, we ba:re been mindful of the fact tbat at the center of 
ihis case is a six year old boy who has been throiiigh a terrible ordeal. We are concemed fof him 
and will continue to liy to resolve tliis mailer in 

'Eai-licr this week. Federal District Cour '.Tudge K, Michael Moore sustained OUT 
judgment that Elian should be Tcxmited wilh his 

way that avoids additional trauma to him. 

iulier. Wc have been willing to postpone the 
reunion wliilc die district court con.<;idered the c|se, but we are not willing to wait through, an 
open-ended appeals process that could prolong (|e separation of this child from his father. We 
agree with .Judge Moore that "each passing day IS another day losl between Juan Gonzalez; and 
his son," and wc cannot risk the liaim that apro|bngcd separation might create. 

'That is why we have proposed a solutii 
opportunity to appeiil their case, while working 
father. 

"Yesterday, we asked the relatives lo agi 
asked them to conmiit to quickly returning Eliai| 
of this moment, ihey have not agreed to com] 

:e 10 an expedited appeals schedule, and we also 
to his father i f their appeal does nol prevail As 

iplyljwith these terms. 

"We will continue to by to reach an agr< ancnt 
these objectives. "J o that end, we have sent thei 
th(2 next steps. 

"A great strength of the United States is 
the law. I hope lhat all in the community will 
an orderly proce.s.̂  possible." 

00-144 

tliat allows Elian's Miami relatives adequate 
( acllieve a reumon between Elian and his 

with Elian's Miami relatives that meets 
attorneys anolher letter this evening setting forth 

hat we are a Nation of laws and of respect for 
vijprk together to uphold our laws and help make 

_ t i t f l 
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BY FACSIMILE TBANSMISBION AND FIRST- tLASS MAIL 

David J. Kline. Depuiy Director 
Ofiiee of Inrnugmoon Litigation 
Civil Division 
US.DepaiOBeBI of Justice _ 
Post OflBce Box 878. BeB Franklin Statioii 
Vashingion, D.C. 20044 

p. 2^7 

rtuaamta oosi s a s - o s a ' 
tmmtu: hc««bo9«dosfli.coiTi 

Dear Mr-Kline: 

Awh positions by the INS in ihc past 

defined. 

For reasons 
relying on state fijanily 

.̂«™.pJv extilained, atUaanouncine »ts adhneqce to ihe aa 
never adequately « P ^ « ^ abruptly xMscd fieL 
. n.™ect fiDil,ihe state juiaal l̂ roDa*. 

of Florida's judieifljy. 

Following lhe INS' insistence 4at «ny jui [i 
conn, the La«o Gonzalez family ptoce^ w ^ 
Florida. Once again, however, the INS acted en 
year"oldchil± ATguing l«k «»f J^sdiefton, lad 

oa^iioii of 
:lds in Ihc 

Icialiemedywooldhavetobepursneduifialeial 
S's. Disuici Conn in the Southern Dlsttict of 

gelically to close the couit house doors ro a s.;«-
of samding and lack of any meanmgftJ judicial 
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riEht to revisit INS decisions, the INS coniended that ilian was 
on lha issues of his best interests and his tigjii to reM^ 
on the fiiai two issues, the ms nonetheless pievailK , 
substance, thai Elian's fate is to be finaUy detennine 

N0.B&3 P. 3/7 

_ not entitled to a day ia federal court 
Jh^nthis couimy. Asyou know, while losing 

fon the third ground as Judge Moore held. In 
by the INS. not a federal court 

Wi* fl^ cow house closed to Elian a second 
to resolve wliether this child's cause, paid for wilh ifje 
chance 10 be heard and considered, Like you, we 
on each side of ihe litigation plaee the inierestB 
the desire for a prompt and fairly eonsidered r u - ™ - -
afiamcworkforafinal adjudication thai willopetatefat 
lener. At the same time, the SBiiCMie>i« impose is toe 
CSonzalea," a reality thai has not been yet adjudieai fed ̂  
between lawyers TO date. Indeed, while no coiirt « bi 
detennination of the best inieresis of this child, 
paramount, So dear is the primacy of this issue Aai 
the Democtaac and Republican eandidaws for Pr« 
should be a day in courito decide what is m the be 
remain in the United Stales. 

time, tbe parties confiont funhei proceedings 
life of his beloved mother, desesves even a 
lhe hope of mutual approach so lhat "those 

, ™ = o f Eljkn Qooaaletabovc all othais.- We also share 
eonsidered resolui m of this case. Toward that end. we propose 

... ^ It--mojcp^^pjiythananyenvisionedinyout 
ue that truly addresses the "intaiesis of EUan 
)d through tiie purely lepl paper exchanges 

jthBt fbwm of aî judicalion has yet ntfde any 
1. Iifae need for addressing thai issue remains 
1' keePrcsldmiGoiB andTexas Governor Bush, 
si kent ofthe United States, both agree ihat ifaeie 
leJinlHBrts of this child and whether he should 

to review and derermine ooee f«̂ r In ihttproceeding, critical 
should coniinuetheiecovary and healingptocess 
issues could be cenBidered thai have neverbeene 
theDepaiBnentoflusdceoraaycourt, Examplft 
child psychDlogiBis who have testified under oafl 
^ychdogical harm if forcibly removed to Cuba 

n is now underway. In thai proceeding, critical 
iuatcd before as part of an analysis by the INS, 
' such infonnation include reports by estpen 

It 4ie child faces suhstaniial risk of serious 
uustinie All ofus are aware ofthe traumatic 
!him a chance ax freedom and who then drifted 

cannot be disrupted at this nme without gjeai nsk 

Just as these key ciieumstances have never 
missing is any aasessm«i of Elian;* 
receiving urgenUy needed and continuing psy'*'̂  
faihet'swiahes.besubjecitooontralbythegovi 
brtSn «ahinfi and political exploiiaiion m anew 
any evaluation of a child's imcrcii m our country, 
haim as well as the foiura environmeol awaiUng 

ft in C iba. 
psyche Ibgisi 

lenukei" 

f injuiy to Elian. 

panofthe decision-making by the INS. also 
Will he be Sn a healthy, stable household 

ogiiiBl caiE, or would he. whatever may be the 
ientth«>wuldineviiablyincludcindocttinauoB, 
wee with the wishes of lhe regime ia Cuba? Iii 
the Issues of presem and petcntUl psychological 

ri child are closely studied in order lo do what is 
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hasn« d̂onethese things inthe ( 
D iadei 

case of Elian. The 
•d evaluaxiOD finally to take place. 

David J. mine 
March 24,2000 
Page 3 

AS pan of assessing the ir̂ eresrs of ti« 

course, signifleant. We wou d rê Wy X L C T L ^ O ^ S ^ I adjudication process to 
ConnoUy. along with their client, Juan ̂ [ ^ ^ ^ ^ ^ ^ ^ ^ f counsel for th. f«her will be 
preseni evidence on aU relevant issues. I '^J' '?'**r?^°!^^^ v̂ ta address and poteaiially 
Ŝ lpfcl in several respect. ^ - ^ ^ ^ r g L ^ ' h ^ S 
respond to troubling evideru:ethaItheSnh«^ ^ ftom Hie character of lhe 
pa5\, has a hisioiy of alcohol abuse, and has Ued " J K r l ^ ^ ^ and come to Miami-
^M îher who saved Eiian>s life w the ^ ^ , ^ ^ T to^md^^^^^^^ 
Sarelssucstharw^ddalw^bew^^dB^ 

inourcouniry. Also » * ^ ' ^ * ? ? " 3 ^ d ^ abving and proiecvive fiunily, and in 
himself who desperately «nts to be considered before 
fulfillmeni of hi, "^^^^ For obvious reasons. U is a 
EUan's fete can be fiiiily determined ' ^ ^ ^ ^ J ^ ^ . ^ O B . 
process that is demanded by aijy basic notion of finlness and compass 

In stxurtuxing a fraacwork fo? this denai 
described in'this let«. eapecially the n^-^Pf^ 
of his legal rigjir to remein in flus courtiy. ^ ft 
judgment of the neutral decision maker and foiegi 

thai, in its entirety, this process codd be 
the INS would agree ai last to provide a day in com 
afe^iLminationofwhat'srightforElianbui 
Liher court baiUes.' WhUe there are vanm«j« 
amoum to a binding arttoation. we are prep«ed 
xTOPosal the INS would soggest. By way of e 

Should you prefer an «biI«»rwho^^ 
include former senators Bob Dole « ^ Gê ^̂ ^̂  
iudges. Due M the urgent time constoOnls m 
to .̂eakTO any potential aAitraiof «e« 
arbitrator could be very prompdy »denhfied 

i r . » » V i » « — — r 

identified and 4 peed 

ultii natum, \ lEvBi under the scenario ofthe INS' -.M^J,-
appellate court mighthca, o j ^ ^ f ^ ^ J ^ ^ f 
concluded months after all the bneft are fUed- *jfe 
review, the Court's timetable caanot be nrede 

ination, the issues would include the matters 

E

iauoni me »S»I»K> W-.--
.logical ham to Elian, aa wcU as the quesnon 
nily and the INS would agree to abida by the 
any avenues of appeal whatsoever. Thus we 
ampleted within two weeks. Stated sunpjy, ii 
m this small cbiW, ihe result would be not only 
much faster lesoluiion than is PO/"We ftmu^ 
isches to selecting a fecD-finder for what would 
ytatk immediately and responsively with any 

kuBple. local individuals eould include fwmer 
liic^on or former ABAPwidemChesteifieW 

from South Florida, names to discuss could 
Mil as weU as distinguished former family law 
bv the INS lener, we have had no opportunity 

I Though, that a neutral and higWy respected 
' ro by the paniea ifthere is a will to do so. 

a Ml 

ea uspl 
si! '.Pea 
jnatfri 
Miichell 

iposidb) 
eotfGlenti 

'pedetenained, 

Hum, the parties cannot control when an 
d̂Sr its opinion. -Oie-pro««'«8 aie typically 

3 ! « v « , should eithcx si4= seek Supreme Court 
• even by the INS. 
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David J. Kline 
March 24.2000 

«iU e « K OB the wxnory m a t e V g l l i U K S Ukd««itat»sta-yMr.oldeluWaUo 

TOiilclionso».ppI»tag««"^T.-^SEte opal. Mi>«ov«, as ludg. Mooie 

(Hearing Transcript at 84). 

here during »normal appoai pen M. ^ liUotfed. 
d̂ r̂jonsnaies that he faces gteai hflim if abmptly r | ^ 

. J TVi. likelv reslx of tiie INS' ultimatum is to minimize Elian s 
AS aiesuU, His • ^ » ^ ? ^ * ' ' ™ L ^ fcr a ^ outcome. This is especially 

.ppellaie rights and negatively impact ^ * ?*^^U.te decision, researching all 

itLiec We are thus deeply troubled by the w«tts' 
at diaSticaUy diminidiingthe appeUate ngJffS of a 

possible resolution is ^ ^ i " ^ ! : ^̂ ^̂ ^̂ ^̂^ ̂  
orocess that vre advos^ &r conchidmB all iss 
5::S^non of the pending ^ j ; ^ ^ ^ 
reduction of Elian's appeUate rights cawiof be 
likely result ofthe INS' ultimatum would be to 
process while at the same time ' ^ ^ ^ ^ 
?«ieral district coun case was never a nUc daM 
acknowledgment of the INS' broad discretion 

led insistence and accqmpwyine tbreais directed 
ilncrable child. We believe thai if the speediest 

1 should agree to the two weeks, "no appeals 
« i ^ t t o Ihis manef. If a fell and considered 

litigation is your goal, *e coercive 
rlSndled with any theais ^ f / " " ^ " ' J j ^ , , ^ • aimosi.apBrceptioi;ofmeamngfiilappellaie 

io/iiSsclscoflagalfUlUity. Thus, just as the 
b coun for Elian's best interests, but ratiier an 
your pre-conditions would tiansfbmt appellate 

± 
[issurs 

li igatic 
ei ate, 

Tcalî yiof 
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David J. Kline 
March 24,2000 
Page 5 

proceedinp into a matiet of to niher thanlie subLica of any meaningful righl lo an appeal 

Noiwitiisianding tiic momentous issues and«bn̂ ema impliean̂ ^ appeaU willbe 

Sr^iil him saidteftiiB.!iM«Ppos««««l'="''»»<*''»^»**'- MoieBv«r,assiinniig we 

asylum hearing. 

FollowiBR the remlition of the appeUaie de Iision and should eitiier side deiBToine ihA 
^ ^ t c ^ l X ^ ^ ^ ^ ^ ^ l ^ extnjordinaiy drcumsianats of tins casê  a 
Supreme Court review may ^ B I ^ a ^ J - j ^ j ^ ^ount of tune is possible. 
petitioafor^ru^^U^*^^^^^ 

In fact, we are astomshed by youi " " r ; . "J^^ ZT^ proceeding to defme the ftiturc 

.ides tt »viw whai. If ŝ ;. nionoB. ?« "J^ " & T s ^ „ ^ ( h B « l « y . toanyevent, 

attendant circumstmces can be prompdy develope 
kCl BOS ConceimngyoutinquiryabouttiieftwreaL _ 

Gonzalezi^ilyhas^bcyed^^^^^ 
so. Indeed, we aie confident that both sides will 
of us have in our legal syaiem. 

eoiinnue 

entreaty that tiielNS e Imduct 

a 
o« 7 

Finally, we repeat our Bw-—i-̂  
conditionof tills child and of the potential fbr the s 
removal lo Cuba. Stepping away from our roles 
individuals who ore wleldingtiie entirety of tiie po* 
could cniah the fta^le psyche of a hide boy wto 
Frankly, we are surprised and troubled that tiic INS 
of Elian Gonzalez. AWminimum, before 
prevail upon your sense of decency 

of tiie family, we emphasiac tiiatiie I,ozan» 
ae matter of Elian and will continua to do 
to respect tiia law os well as die rights all 

onnauv̂ vanacmal evaluation of the psychological 
ie kouB harm he &ccs in tiie evert of a precipitous 

lawyers and advocates, we appeal to you as 
ofthe United Stales govemment, apower tiut 

y die of a hide boy who Ijas already suflbied beyond human description, 
iidtroublaitiuittiielNsUinuesmrefuseanypsyĉ ^̂ ^̂ ^ 

v-rf«««vmolfe positions aretakcn in titisdiflicuh maner. we 
;'s Stated goal of seeking to do and upon the J| isuee Department 
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such » e«l»«i« i S o ^ fin-ly 

tDN0.Ge3° P.7/7"" 

SH« n„ r7™,t««*l umseoueoces of your ptq̂  ecusd course of action, bttoui 
choose 10 undertake this critically 

We await your TBspoDse-

Stacete ir. 

cooperation. 
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R g T - C T A g S MATT. 

Kendall Coffey, Baq. 
Coffey, Diaz & O'Naghten, L.L.P 
26S5 South Bayahore Drive. Suite 200 
Miami, Florida 33133 

R e : E l i a n QoTiza le7 : 'V . BPTin| a l . . No. 0 0 - 0 2 0 6 - C T V 

Dear Mr. Coffey: ' 

I want to thank you and yo^ir colleagues for meeting wich us 
on such short notice yesterday to diacuea matters In light of the 
Court's decision to diemiaa the 

As discussed yesterday, th^l 
Commissioner Meissner and the 
a prompt, f a i r , and orderly rescjl 
moat conducive to Elian's well 
his decision, "each passing day 
Gonaalez and his son, [and] the 
each side of this litigation pi, 
Gonzalez above a l l others." 
prepared to revoke Elian's parolli 

At!torney 

Ibe 

and the need, emphasized by the 
delay, the government would now 
to carry out the decision of thd 
court sustained by effecting the 

above-captioned lawsuit 

Uncier 

principal objective of 
General ia to bring about 

lution of this cage in the manner 
ing. As Judge Moore stated in 

i s another day lost between Juan 
'Court can only hope that those on 
|ce the interests of Elian 

these circumstances, we are 
je into Lazaro Gonzalez's 
out Commissioner Meissner's temporary care in order to carrjf 

decision of January 5, 2000. j 

In light of the Southern District's dismissal of the lawsuit 
court, to avoid any further 
proceed, in the ordinary cour3e, 
Commissioner that the dis t r i c t 
immediat:e reunion of Elian and 

his father, unless Lazaro Gonzallez obtained an injunction pending 
appeal to change the legal stat;|s quo. Aa you know, a motion for 
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an injunction pending appeal, wtlle prcsperly granted only rarely, 
is the recognized means within cjur judicial system by which 
Lazaro Gonzalez may seek judiciajl intearvention i f he disagrees 
with the d i s t r i c t court "is deterrajination that the appellees are 
free to proceed with their intended course of action. 

We are willing, however, t« 
proceeding in this case|so long 
completed and Elian can j be reun: 
timeframe comparable toiwhat woi 
Court of Appeals to rule on a re 
appeal. Our discussions yesterc 
an expedited appeal may;present 
arrangement. 

consider an altemative way of 
ias appellate proceedings can be 
ited wiih his father in a 
I d nomally be required for the 
iquest J!or an injunction pending 
lay regarding a joint motion for 
iia framework for such an 

in writing to request We propose that the parties I agree 
jointly, not later than I tomorrowi, Marclji 24, 2000, that the Court 
of Appeals set an expedited briejfing schedule and accelerate i t s 
consideration of your appeal, svibject tpo the following terms and 
conditions: 

due seven 
March 24, 20 00/ 

Appellant's opening bi ief i s 
calendar daysjfrom tonorrow, 
appellees' ariewering i r i e f i ^ due seven 
calendar days | from thi 
appellant's brief; an 

date of service of 
appellant's reply 

brief i s due tihree calendar ciays from the 
date of service of the 
Service i s to |be by satne-day 
transmission and f i r s t - c l a s s 
argument willrbe conducted a4 soon thereafter 
as practicable. 

ex^ied 
I f the Eleventh Circuijit panel 

for 
llees 
y to 
pzaro 

parties' joint motion 
and consideratiion. 
exercise thei 

appp 
Lî  authori 

parole and terminate I 
temporary care of Eliajh. pendijng 
appeals' decision on 
If the Eleventlh Circuit 
d i s t r i c t courtl, Lazaro 
family agree to complyi with the 

answering brief 

the exped 
pane] 
Gonza1 

facsimile 
mail. Oral 

grants the 
ited briefing 

w i l l not 
J-evoke Elian' s 
Gonzalez's 

the court of 
ited appeal. 
affirms che 

ez and his 
instructions 
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of the Immigration and Naturalization Service 
conceming Elian's transfer within three 
calendar days bf the Eleventh Circuit panel's 
decision, unless appellant obtains an 
injunction pen|iing the f i l i n g and disposition 
of a petition Jf or a writ of certiorari in the 
Supreme Court!-1 Any motion by appellant for 
such an injxinabion shall be expressly 
conditioned upon appellant's fil i n g of such a 
certiorari petlition within five calendar days 
of the court b||f appeals' decision and, i f 
requested by appellees, shall be further 
expressly conditioned upon agreement by 
appellant to dhe f i l i n g of a joint motion in 
the Supreme Court for expedition of the 
consideration' bf the certiorari petition to 
the maximum .ê etent possible. 

3 . In accordance! [with the ongoing responsibility 
of the INS fori Elian under the Immigration 
and Nacionalifcjjy Act and implementing 
regulations,, fcjhis agreement shall not prevent 
appellees from terminating Lazaro Gonzalez's 
temporary car'eS of Elian in the event that the 
INS determiriejJ that there has been a material 
change of cincumstances affecting Elian's 
appropriate pllacement. 

We hope you w i l l flInd this approach acceptable. I f we are 
unable to reach agreemeliit, the govemment will make arrangements 
to implement Commissionler Meissner's decision as described above, 
Please advise us as to )|rour position not later than 12:00 p.m. 
tomorrow, March 24, 20010. 

/ / / 

/ / / 

/ / / 
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continued professionalism and for your 
Slromptly, 

sincerely, 

DAVID J. KLINE 
Deputy Director 
Office of Immigration Litigation 
C i v i l Division 
U.S. Department of Justice 
P.O. Box 878, Ben Franklin Station 
Washington, D.C. 20044 
(202) 616-4900 (telephone) 
(202) 616-4948 (facsimile) 

TDTRL P.05 



03/27/00 MON 17:11 FAX 202 456 9110 NSC/LGL ADVISER 1^001 

NATIONAL SECURITY COUNCIL 
WASHINGTON. D.c. 20506 

OFFICE OF THE LEGAL ADVISER 

FAX TRANSMITTAL COVER SHEET 

DATE: 

FROM: 

1-
PHONE NO. : PHONE NO. : (202)455-9111 

FAX NO. : FAX N O . ' 
i 

\ 

_ (202)456-9110 

COMMENTS: 
i 

NUMBER OF PAGES (including cover page) : 6 



03/27/00 MON 17:12 FAX 202 456 9110 
uj-iiT/OO J,7:53 ©202 456 9130 

03/27/00 16:43 T\X 

NSC/LGL ADVISER 
NSC-INTERAMERICA 

J.». . i o " o r i u a 60.4 1776 

^ -03r27..0C 1,3:28 © 2 0 2 51.4 9077 
dent fry; I.4W OFFICES CF SPENcEl̂  ElG; 

INS KtESS OFFICE 

DOJ 
3036723770; MaJ-^p^-oo laiOcFy; 

El 002 

@002 
[g) 002 

Page 1/2 

S P E N C E l R B I G 
. I 

ATirORNETwVr Li*W 
I s u r r c e c 

MUA4I B E A O H J F L O K B A 3 3 x a » 

AOMnTet ) I N : 
FLORIDA 

• ISTF4ICT OF COLUMBIA 

Hoa. Jancl RDBO 
Altomsy Gercml o f t he UnJtod StatcB 
] 0th - ^ A rnns t imi i f tn Avenue, N - W . 
Washington, D.C. -.20536 

F A C S I M I L B 

Rc: J t t i a l i C u R ^ a 

Dear Attoimsy Genecal Rcnor 

T E U 30S5 S 7 £ - a 7 7 0 
FAX: C30S) 6 7 2 . 0 7 7 0 

SoBeL>ftW@AOUCOM 

March 27,2000 

OPTIONAL FORM S9 (7-aO) 

F A X T R A N S M I T T A L H Df pages ^ 

To 

[lept./AgahCy> 1 TOn» • r a. 
NSN 7SM-01-»17-7SaB BMB-101 GENERAL SERVICES ADMINISTRATION 

"We ha-vc compliBd TVith yxtUT dctnxud. tor <5i:pc<llt«a appcad. ^ ^\^'^^^ 

ccndsue lo view you/ ulniritilum lo cat ofFHlisa'a appeUale rights as impitTper and 
riilher un-American- Sitiip],V pi j t , "ptf-S >ia<f TTiTiTĵ gned to m e farci= to seggjhc-laoy to 
grey cur h '̂ TTI •^ornnleringjiis appUal ia. a fear gnd proftfei' li^ay. I n ordTa: to •a.v oI4 t t c 
uiceiis£psyi=holt3£lOBl >""'m to Hlina Chac fioiccd depucuaon would cause, have filed, an 
emergency naajjon fo r an esg!Mdned a|ppad ia liKe Eleventh Circuit COCBT o f A p p e ^ Th^^ 
morning. 

ID. l ight art' our cooperaUciQ, We nsquist that your otBcaoIs cease Their oon^ont thicsiH lo 
revoke Elian's parole. 'Itifise heavy-^iarided lacrics demonstrate a lack o f sensliivl'ty m 
BliaTi.4 his family ai»d this coaonuni^. Your e:SciaI& have repeatedly failed ro inform 
anynna o f their intentions rcganiiag B l i u i i f they do revolee "his parole, T}»e cio)y 
conccivoAle pucpofies oF revokiTig Ellas." s p-dtulc; are l o either return hixQ to the fascist 
retiinie in Cabtv •priorlo tlje coraplctijTn o f the appellate piuccsd or to issntntionaliza Wm 
pending ttve outcome o f t he appeal. 

I f your purpose is to retumJvJi^ to C"uba immedinlely, yo l i arc, i n effect, denying tUaf i 
aiiy appeal vvhatsocver. Oiled Blian is letlamed TO CastfO'S dutches he >»nll not be 
ptrmiaed TO leave i f hisapp«=al is jucciessfal. 

D3/Z7/00 KON ie:OS [TI/RX NO 7554] ®001 



03/27/00 MON 17:12 FAX 202 456 9110 
>.v. j . , : a ^ •OfUDTl 436 9130 

03/27/00 16:43 
u;j/:i7/UO - 18 :16 'B'202 ai4 1776 

NSC/LGL ADVISER 
NSC-INTERAMERICA 

I 

i INS PRESSOFFKE 

1 ^ UU J 

- aj/7,T.nn i j i a a oriOZ Si4 S O T ; 
Csm: By: LAW OF'^lcES OF SPENCER ESG; DOJ 

• 

[21003 
eg] 003 

^ 0 0 2 

u II i 

S l l l " ^ ^ ' ° inaiMSomOize HliLii pending The app«l. or alt^ hi« present custody 
aitaivg.mBnfei. du nut undostand lUv you can conadcr this to bo ^ ^ i l T ^ ? 
cndu^vc .o El ian' . ;^l l -bei^» C^rea^y. Ellaais t c i ^ ^ ^ ^ h . * ^ l y " ^ r 

baovcd mother. Tsc Distitutaon or r b W r « capable of iiummug E l i w to t C d ^ ^ t 

w " ^ " byMs ciildp^cfaoloj^, andlSychiaiTisu 
Tlic reports have been coinnwtu«tedio you lOtcody, awl 
case, h ^ in Kght ^ ^ . a ^ o f ^ ^ ^ ' ^ t Z f C . ' 
dcscnbed « recWess and waniajL conduct Iî s irtmic that wlfli all iha fn^.^^; - J «r 
expended ^the WHteiroa«,the J u k e e D o p ^ ^ S ? ^ ^ ^ ^ ^ 

A l ^ i l ^ r ' have filBd L thi acpedJfzdappeal you souaht, the^*Ung tl.e 

officials ̂ 1̂1 z»ot be accessary. We loklcfonwrfto ̂ ôfkî g .vith your o f f i c i ^ c h L . , . 
p.rc.ipi ̂  fair adjudictic. of Edani b«» i r ^ u ^ . rlnain 3 J L n T d ^ you 
rqcctcij out of hjmd onr umovadvc yiibgestSon of prompt, binding arbitraiion. 

You should be a w ^ of recent, b a ^ n s t ihrcaut bj Cuban Fx«k3eai Fldtl Casiro ro send 
^ anjjed commando team te Miaix,? to î idnap ElUn. Con«quenUy. the Goz«:.vl== fe^ 
h ^ isked the anoola-Matti School lA educate Eliaa at hô ne fbrilus limft b îng Thn 
iamay s dsctsion is b*is=d ™ pâ t oa. ibeir desire nut to cndsaBer the li^es of Hlian-s 
SCttoolEiaTes. 

Wc COD elude vriLh <tS5Urancc5 that tlic 
or'the Utn'ttid Snacs and the Stale of F 

Sincerely, 
LA"^ OFFICES OF SPECJCER EIG 
fiy: SPENCER BIG 

RO.^FMTHAL &. RASCO 
By; EDU.A.RDO HASCO 

Cxitaslez ftmiJy -will coumuc to observe the laws 
aticbi. 

COFFEY DL^Z & O-NACiHTtN, L.! 
ay: K E K D A L L COFFEY 

M A N T J E L D L » L Z 

By: LINDA O S B E R G - B K A U N 
ROGEK. BERNSTEIN 

FABAR, P.A. 
L A U R A FABAR 

L-P- • RUDEN, M B C L O S K Y . SCHUSTER 
; & RUSSELL, P-A. 

fly; JOSE G A R C T A - P E D R O S A 

' GREENBERG TliALTUG. P.A. 
By; BARBATi-A 1_AGOA. 
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STATE OF FLORIDA 

JEB BUSH 
GOVERNOR 

THE CAPITOL 

TALLAHASSEE. FLORIDA 32399-6001 

April 21, 2000 

The Honorable William J. Clinton The Honorable Janet Reno 
President of the United States United States Attomey General " 
1600 Pennsylvania Avenue 10th Street & Constitution Avenue, N.W, 
Washington, D.C, 20500 Washington, D.C. 2053'0 

Dear President Clinton and General Reno: 

Several weeks ago, we wrote to ask you to take action to defuse rising tensions in the 
controversy over Elian Gonzalez's custody during the pendency ofhis federal appeals, 
Today we renew our request with an even greater sense of urgency. 

News reports today indicate that federal officials may soon attempt to remove young Elian 
from the care ofhis Miami relatives in order to transfer custody to Elian's father at the 
home of a Cuban diplomat. The reports also indicate that federal officials are mobilizing 
to remove Elian by force. 

We believe that the forcible separation of Elian and his current caregivers is unwise and 
unwarranted. Elian's Miami relative? have requested court-supervised mediation ofthe 
current controversy, and the U.S. Court of Appeals for the Eleventh Circuit has now 
offered its mediation services to all interested parties. We urge the Department of Justice 
and INS to accept the Eleventh Circuit court's offer and encourage Juan Miguel Gonzalez 
to participate as well. Mediation, not confrontation, is what is in young Elian's best 
interest at this critical point in time. '.' 

Mediation could lead to a meeting on neutral territory between all of Elian's family 
members without the interference of govenmient officials or lawyers. Such a meeting, free 
of governmental pressure.and away fhim the glare of media attention, would present the 
best chance for a family-inspired solution to this controversy. If such a meeting could be 
arranged in Florida where Elian currently resides, we would be happy to provide any 
appropriate law enforcement support. 

In offering our thoughts to you today, we realize that mediation offers no absolute 
guarantee of success. However, before more drastic measures are considered, it is 
appropnate to pursue all reasonable options, including the mediation option proposed by 
the federal courts. 



Thank you for your consideration of this request 

Sincerely, 

cc: Senator Bob Graham 
Senator Connie Mack 

Jeb Bush Bob Butterworth 
Govemor Attomey General 

is 



STATE OF FLORIDA 

lEB BUSH 
GOVERNOR 

(BHXCB nf iJ[|B (BaixBrxinr 
THE CAPITOL 

TALLAHASSEE FLORIDA 323994XX31 

21 de Abril, 2000 

Honorable William J. Clinton 
Presidente de los Estados Unidos 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 

Honorable Janet Reno. 
Fiscal General de los-Estados Unidos 
10'*' Street & Constimtion Avenue, N.W. 
Washington, D.C. 20530 

Estimados Presidente Clinton y Fiscal General Reno: 

Semanas atras, les escribimos pidiendo su liderazgo y cogperacion en <^mar las 
tensiones causadas por la controversia sobre el caso de custodia de EliSi Gonzalez 
durante el proceso de apelacicJn en la corte federal. Hoy repetimos nuestro pedido con 
gran urgencia. ^ 

Reportes noticiosos indican que pronto oficiales del gobiemo federal tratarSn de remover 
a Ehan del cuidado de sus familiares en Miami para asi transferir la custodia del nino a su 
padre, actualmente residiendo en la casa de un funcionario diplomatico de Cuba. Los 
reportes mdican que los oficiales federales estan mobilizando sus fuerzas para remover a 
Elian por la fUerza. 

Crê mos que la forzada separacion de Elian de sus familiaî es no es aconsejable ni 
mtdigente. Sus familiares han pedido mediacion de las cortes en esta controversia, y la 
Coite de Apelacion del Circuito Once ha ofrecido sus servicios de mediaci6n a todos los 
participantes en el caso. Le pedirhos al Departamento de Justicia y al Servicio de 
Immigracion y Natural izacion que acepten la oferta de la Corte y que persuaden a Juan 
Miguel Gonzalez a que tambien participe en esta mediaci(in. Mediacio'n no 
confrontaci6n, es lo mas aconsejable para el bienestar de Elian en este momento critico. 

Mediacion puede llevar a una reunion entre los familiares y el padre de Elian en territorio 
neutral, libre de intervencion gubernamental y de abogados. Tal reunion, libre de 
mtervencion por parte del gobiemo y de la prensa. presentarfa la mejor soluci.$n familiar 
al caso. De occunr tal reunion aqui' en la Florida, estamos dispuestos a ofrecer proteccion 
por parte de nuestras autoridades estatales. 

Estamos concientes que mediacion no ofrece nmgunagarantfa absoluta^ Antes 
que medidas drasticas sean consideradas, pensamos que es apropriado considerar todas la 
opciones dispombles, mcluyendo la mediacion propuesta por la corte federal 



Le damos las gracias por considerar nuestros deseos. 

Atentamente, 

6 / 

J«^B"sh Bob Butterwonh 
Gobemador Fiscal General del Estado 

Cc: Senador Bob Graham 
Senador Coimie Mack 

TOTfiL P.05 
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He can't get it 

XXXXX DRUDGE REPORT XXXXX THURSDAV APRIL 20 2000 17:08:49 ET XXXXX 

RENO PLANS REM0V1NC5 BOY BY FORCE IN THURSDAY MEETlNClmTH AIDES- lOLD STAFF THAT 
PRESIDENT WANTS BOY REMOVED I '^^"'^^ > lUiJJ STAFF THAT 

i, 
**Exclusive** 

During an amotional masting w i l ^ aides Thursday, Att(^m«y Genaral Janet Reno 
diacussed plans t o f o r c i b l y reaove E l i a n Gonzalez frcia t ^ e house o f h i s m ^ i 
r e l a t i v e s , the DRUDGE REPORT has leamed. j 

I T L l l l i ' S i ^ l ^ T ' ' ' " ""5' " ' ^ " ' ' ' ' ^ ^̂ -̂ "̂  a group g a t h e r e d xn her f i f t h - f l o o r conference room a t the J u s t i c e Department. 

Department lawyers, immigration o f f i c i a l s and law enflrcement experts heard Reno 
provide d e t a i l s on how the government would remove Gohzalez, one^ource J r ^ s e n t 
f o r the meeting s a i d from Washington i f^aaant 

111 
Reno's Plan: E a r l y next week, tha a t t o m e y general w i l l seek a f e d e r a l c o u r t 
order Miaai compelling r e l a t i v e s t o surrender E l i d n . I f the f a m i l y does not 
comply w i t h the order, law enforcement o f f i c i a l s v i l l i be d i r e c t e d t o e n t ^ r the 
home t o capture the boy. ' 

The a t t o r n e y general's course of a c t i o n i s so d e t a i l e l i , s p e c i f i c i n d i v i d u a l s who 
w i l l be assigned t o enter the house have already beenli chosen. 

MORE 

Developing... 

F i l e d By Matt Drudge 

Reports are moved whan circumstances warrant 
http://www.drudgereport.com f o r updates 
(c)DRtJDGE REPORT 2000 
Not f o r reproduction w i t h o u t penniasion o f tha author 

http ://www.drudgereport.com/423 .htm 
04/20/2000 
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Rumors swirl about fate of Elian as tensions flare 
By Nancy San Martin 
The Dallas Moming News 

MIAMI Tension escalated in Little Havana on Tuesday 
with new rumors about the fate of Elian Gonzalez, whose father 
remained poised to travel for a reunion with his 6-year-old son. 

Protesters broke through police barricades at the home of 
Elian's great-uncle and formed a human chain to block immigration 
officials who were rumored to be approaching. 

The demonstrators intend only civil disobedience and 
will avoid violence, said Janelis Miranda. 21, a Cuban refugee. 

"WeVe defending one of our own," she said. "This is a 
matter of saving a life twice of saving a little boy again." 

Many Cuban exiles view Elian's survival as a miracle 
and a symbol of their own escape from the government of Cuban 
President Fidel Castro. They have promised to block any move to 
seize Elian by the INS, which a federal court has said legally 
controls Elian's fate. 

The demonstrators dispersed as on-again, off-again talks 
between the attomeys for the Miami relatives and the federal 
govemment continued through a fifth day. 

Negotiators emerged to say they would take a day off 
and resume talks on Thursday "as much as weVe enjoying our 
endless marathon negotiations with U.S. officials,"said Miami 
attomey Spencer Eig. 

Another attomey for Elian's Miami relatives said they'd 
asked for a day's break because the boy's cousin Marisleysis 
Gonzalez was hospitalized. She feel ill during a moming of TV 
interviews about Elian, whom she has cared for at the home of her 
father, Elian's great uncle Lazaro Gonzalez. 

The family has cared for Elian since late November 
when he was found floating in an inner tube off the coast of 
Flonda. The child survived a boat accident that killed his mother 
and other Cubans who were tiying to immigrate to the United 
States. 

Family members continued to push for a court hearing 
on Elian's fate. But Justice Department authorities said again 
Tuesday that they Ve already decided the child will be reunited with 
his father, Juan Miguel Gonzalez of Cuba. 

"The focus of the govemment continues to be on how to 
best to accomplish the reunification of Elian with his father," said 
Robert A. Wallis. Miami director for the Immigration and 
Naturalization Service. 

Gonzalez's travel plans were unclear and under the 
control of Cuban authorities. U.S. authorities in Havana have issued 
SIX visas to him, his wife and child, a friend of Elian, a teacher and 
a Cuban pediatrician. 

Gregory Craig, the father's Washington attomey was 
expected to travel Tuesday evening to Havana, where he will 
consult with Juan Gonzalez and Cuban officials, a U.S. govemment 
official said. 

In the Miami talks, a key sticking point remained the role 
of professional counselors in Elian's transfer. The boy's Miami 
relatives insist that psychologists decide whether a custody change 
would damage the child. Federal negotiators say they only want 
advice on how best to accomplish the u-ansfer. 

Also at issue is whether the govemment can prevent the 
father from leaving the United States after he retneves his son. The 
Miami relatives want assurance that Gonzalez wonl leave while 
they continue a legal challenge. 

The Cuban govemment has said the father will come to 
the United States when he has a guarantee that he can be reunited 
with his son. 

That the father wants to come makes it a good time to 
hold a hearing on Elian's welfare, said Eig, one of a team of 
attomeys representing the Miami relatives. 

"Elian deserves his day in court," he said. 
The issue bubbled again to the upcoming presidential 

election, in which Cuban Amencans could swing the pivotal state 
of Florida. 

Vice President Al Gore, the presumptive Democratic 
presidential nominee, said Tuesday that Elian's father should be 
allowed to take his son home " i f the father says on free soil that he 
believes the son should go back to Cuba with him " 

But Gore also has said a family coun should decide 
what's in Elian's best interests. He has endorsed legislation that 
might make lhat possible. 

The expected GOP nominee. Gov. George W. Bush, has 
said Elian should be allowed to stay in the United States and says 
the vice president should be clearer on his stand. 

On Tuesday, Bush said it was hard to trust the word of 
Juan Gonzalez because of the influence of Cuba's Communist 
govemment. 

"My own personal judgment is I dont tmst the Cubans 
to let this man make an informed decision," the govemor told 
reporters. 

END 



PUBLISH 

IN THE UNITED STATES COURT OF APPEALS 

FOR THE ELEVENTH CIRCUIT 
FILED 

LLS._CQIJBIDF_A£PEALS 
ELEVEM-miGIRjClJIT 

THOMAS K. KAHN 
D. C. Docket N(Gi^0206-CV-KMM 

' ' ' LA^AROG 
alternatively, as temporary legal custodian, 

Plaintiffs-Appellants, 

versus 

JANET RENO, Attomey General ofthe United States; 
DORIS MEISSNER, Commissioner, United States 
Immigration and Naturalization Service; 
ROBERT WALLIS, District Director, 
United States Immigration and Naturalization Service; 
UNITED STATES IMMIGRATION AND 
NATURALIZATION SERVICE; and UNITED 
STATES DEPARTMENT OF JUSTICE, 

JUAN MIGUEL GONZALEZ, 

Defendants-Appeellees, 

Intervener. 

Appeal from the United States District Court 
for the Southem District ofFlorida 



(June 1, 2000) 

Before EDMONDSON, DUBINA and WILSON, Circuit Judges. 

EDMONDSON, Circuit Judge: 
This case, at first sight, seems tdFfcLEBbut little more than a child and his 

U.S. COURT OF APPEALS 

father. But, for this Court, the c l ' l # i ^ ^ f t f } ^ M ! f t the separation of powers under 
50 

THOMAS K. KAHN 

our constitutional system of govemme0jt̂ ;i(Rtatute enacted by Congress, the 

:̂̂ :,perniisaiMie '̂sgsî ^ on.. -;. 

judicial review of the exercise of that executive discretion. 

Elian Gonzalez ("Plaintiff), a six-year-old Cuban child, arrived in the 

United States alone. His father in Cuba demanded that Plaintiff be retumed to 

Cuba. Plaintiff, however, asked to stay in the United States; and asylum 

applications were submitted on his behalf. The Immigration and Naturalization 

Service ("INS") - after, among other things, consulting with Plaintiffs father and 

considering Plaintiffs age ~ decided that Plaintiffs asylum applications were 

legally void and refused to consider their merit. 

Plaintiff then filed this suit in federal district court, seeking on several 

grounds to compel the INS to consider and to determine the merit ofhis asylum 

applications. The district court dismissed Plaintiffs suit. Gonzalez ex rel. 



Gonzalez v. Reno. 86 F. Supp.Zd 1167, 1194 (S.D. Fla. 2000). Plaintiff appeals,' 

and we affirm. 

I . 

In December 1993, Plaintiff was bom in Cuba to Juan Miguel Gonzalez and 

Elizabeth separated. Elizabeth retained custody of Plaintiff after the separation. Juan 

Miguel, however, continued to have regular and significant contact with his son. 

Plaintiff, in fact, attended school in the district where his father lived and often stayed 

at Juan Miguel's home. 

'several defendant-appellees are involved in this appeal. All these defendants are part of the 
executive branch of our govemment. For the sake of simplicity, we refer to the defendants 
collectively as the "INS." 



In November 1999, Elizabeth decided to leave Cuba and to take her son to the 

United States. In the pre-dawn hours of 22 November, Plaintiff and Elizabeth, along 

with twelve other Cuban nationals, left Cuba aboard a small boat. The next day, the 

boat capsized in strong winds and rough seas off the coast ofFlorida. Eleven of the 

passengers, including Elizabeth, died. Plaintiff, clinging to an inner tube, endured and 

survived. 

"'"T-^-'i'vv^-î '̂-later, Plaintilf wŜ ffe&diaieid-iit̂ ^̂  -;vâ . -liiiOê j • 

to a hospital in Miami for medical treatment. While Plaintiff was receiving medical 

treatment, the INS was contacted by Plaintiff s great-uncle: Miami resident Lazaro 

Gonzalez. INS officials decided, upon Plaintiff s release fi-om the hospital, not to 

remove Plaintiff immediately to Cuba. Instead, the INS deferred Plaintiffs 

immigration inspection and paroled Plaintiff into Lazaro's custody and care. 

Soon thereafter, Lazaro filed an application for asylum on Plaintiffs behalf 

with the INS. This application was followed shortly by a second application signed 

by Plaintiff himself. A third asylum application was filed by Lazaro on Plaintiffs 



behalf in January 2000, after a state court awarded temporary custody of Plaintiff to 

Lazaro.̂  The applications were prepared by a Miami lawyer. 

The three applications were substantially identical in content. The applications 

stated that Plaintiff "is afraid to retum to Cuba." The applications claimed that 

Plaintiff had a well-founded fear of persecution because many members of Plaintiff s 

family had been persecuted by the Castro govemment in Cuba. In particular, 

months because of opposition to the Cuban govemment. Two of Plaintiff s great-

uncles also had been imprisoned for their political acts. Plaintiff s mother had also 

been harassed and intimidated by communist authorities in Cuba. The applications 

also alleged that, if Plaintiff were retumed to Cuba, he would be used as a propaganda 

tool for the Castro govemment and would be subjected to involuntary indoctrination 

in the tenets of communism. 

2 

A Florida state court since has dismissed Lazaro's petition for custody of Plaintiff. See In re 
the Matter of Lazaro Gonzalez, No. 00-00479-FC-28 (Fla. 11th Cir. Ct. 2000). 



Plaintiffs father, however, apparently did not agree that Plaintiff should remain 

in the United States. Soon after Plaintiff was rescued at sea, Juan Miguel sent to 

Cuban officials a letter, asking for Plaintiffs retum to Cuba. The Cuban govemment 

forwarded this letter to the INS. 

Because of the conflicting requests about whether Plaintiff should remain in the 

United States, INS officials interviewed both Juan Miguel and Lazaro. An INS 

Juan Miguel made this comment: 

[Plaintiff], at the age of six, cannot make a decision on his own . . . . I'm 
very grateful that he received immediate medical assistance, but he 
should be retumed to me and my family . . . . As for him to get asylum, 
I am not allowing him to stay or claim any type of petition; he should be 
returned immediately to me. 

Juan Miguel denied that Lazaro was authorized to seek asylum for Plaintiff; Juan 

Miguel also refiised to consent to any lawyer representing Plaintiff. Juan Miguel 

assured the INS official that his desire for Plaintiffs retum to Cuba was genuine and 

was not coerced by the Cuban govemment. 

One week later, INS officials in Miami met with Lazaro, Marisleysis Gonzalez 

(Plaintiffs cousin), and several lawyers representing Plaintiff At that meeting, the 

parties discussed Juan Miguel's request. Lazaro contended that Juan Miguel's request 



for Plaintiffs retum to Cuba was coerced by the Cuban govemment.̂  INS officials 

also inquired about the legal basis for Plaintiffs asylum applications; Lazaro replied 

this way: "During the time he's been here, everything he has, if he goes back, it's all 

changed. His activities here are different from those that he would have over there." 

Plaintiffs lawyers told the INS again of the persecution of Plaintiff s relatives in 

Cuba because of their political opposition to the Castro govemment. 

^ As proof of this contention, Lazaro told INS officials that, before Plaintiff was discovered at 
sea, Juan Miguel telephoned Lazaro and asked Lazaro to take care of Plaintiff if Plaintiff made it 
to the United States. Lazaro stated that, after Plaintiffs rescue, Juan Miguel's demeanor had 
changed noticeably and that, according to Juan Miguel's neighbors in Cuba, Juan Miguel was 
"[g]etting extra protection" from Cuban authorities. 



On 31 December, an INS official again met with Juan Miguel in Cuba to 

investigate further Lazaro's claim that Juan Miguel's request had been coerced.'* At 

that meeting, Juan Miguel repeated that he desired Plaintiffs retum to Cuba. Juan 

Miguel also reasserted that he was under no undue influence from any individual or 

govemment. The INS official ~ taking Juan Miguel's demeanor into account ~ 

determined that Juan Miguel, in fact, genuinely desired his son's retum to Cuba. 

applications as legally void. The Commissioner ~ concluding that six-year-old 

children lack the capacity to file personally for asylum against the wishes of their 

parents r- determined that Plainfiff could not file his own asylum applications. 

• - Instead, according to the Commissioner, Plaintiff needed an adult representative to file 

for asylum on his behalf The Commissioner ~ citing the custom that parents 

To reduce third parties' opportunities to eavesdrop upon the meeting, this interview was 
held at the residence of a United Nations official near Havana. Also, some ofthe interview was 
conducted in writing to prevent eavesdropping. 



generally speak for their children and finding that no circumstance in this case 

warranted a departure from that custom ~ concluded that the asylum applications 

submitted by Plaintiff and Lazaro were legally void and required no further 

consideration. Plaintiff asked the Attomey General to overmle the Commissioner's 

decision; the Attomey General declined to do so. 

Plaintiff then, by and through Lazaro as his next friend, filed a complaint in 

applications.- In his complaint. Plaintiff alleged, among other things, that the refusal 

to consider his applications violated 8 U.S.C. § 1158 and the Fifth Amendment Due 

Process Clause. The district court rejected both claims and dismissed Plaintiffs 

complaint. Plaintiff appeals.̂  

^ During the pendency of this appeal, the INS revoked Plaintiff s parole and removed 
Plaintiff from Lazaro's custody. The INS then paroled Plaintiff into the custody of Juan Miguel, 
who had traveled to the United States to reclaim his son. After Juan Miguel came to the United 
States, we permitted Juan Miguel to intervene in this case. 

To ensure that Plaintiff would not be retumed to Cuba, depriving Plaintiff of a day in 



II. 

court and depriving this Cotirt ofjurisdiction over Plaintiffs appeal, we enjoined Plaintiffs 
removal from the United States pending appeal. Considering that we affirm the judgment of the 
district court, the injunction will dissolve (without a further order) when the Court's mandate is 
issued. 

10 



On appeal. Plaintiff argues that the district court erred (1) by dismissing 

Plaintiffs claim under 8 U.S.C. § 1158, (2) by dismissing Plaintiffs due process 

claim, and (3) by failing to appoint a guardian ad litem to represent Plaintiffs 

interests.̂  We have reviewed carefully the record and the briefs filed by all parties. 

We conclude that Plaintiffs due process claim lacks merit and does not warrant 

extended discussion. See Jean v. Nelson, 727 F.2d 957,968 (11th Cir. 1984) (en banc) 

•""•'̂ "^^^*7\ilen^ 

regard to their applications . . . •"),affdon other grounds, 105 S. Ct. 2992 (1985). 

Plaintiffs guardian ad litem claim, because Plaintiff was ably represented in district 

court by his next friend, also lacks merit and similarly does not warrant extended 

discussion. See Fed. R. Civ. P. 17(c) (providing for appointment of guardian ad litem 

in discretion of district court); see also Roberts v. Ohio Cas. Ins. Co, 256 F.2d 35, 39 

(5th Cir. 1958) (noting that guardian ad litem may be unnecessary where child already 

represented adequately by next friend). We, accordingly, affirm the district court's 

^ The INS contended in district court that the district court lacked subject-matter jurisdiction 
over Plaintiffs suit. The district court, however, rejected this argument and concluded that 
subject-matter jurisdiction did exist. The INS has not renewed its jurisdictional contention on 
appeal. 

We, however, are mindful of our own jurisdictional limits. So, we have considered otir 
subject-matter jurisdiction over this appeal. We conclude that this Court does have subject-
matter jurisdiction over Plaintiffs appeal. 

11 



dismissal of the constitutional claim and the district court's refusal to appoint a 

guardian ad litem.^ We now tum, however, to a more difficult question: the district 

court's dismissal of Plaintiff s statutory claim. 

III . 

based on 8 U.S.C. § 1158. Section; 1158 provides that "[a]ny alien . . . may apply for 

asylum." 8 U.S.C. § 1158(a)(1). Plaintiff says that, because he is "[a]ny alien," he 

may apply for asylum. Plaintiff insists that, by the applications signed and submitted 

by himself and Lazaro, he , in fact, did apply for asylum within the meaning of section 

7 
Also before this Court is a recently filed motion of Intervener, Juan Miguel Gonzalez, to 

remove Lazaro Gonzalez as Plaintiffs next friend and to substitute Plaintiffs father as next 
friend. Notwithstanding that much has happened since Lazaro brought this suit as Plaintiffs 
next friend, Lazaro (aided by a troop of seasoned lawyers) has completely and steadfastly pressed 
Plaintiffs claimed rights in the district cotirt and in this Court. We see no powerful reason to 
make a change at this point. We, therefore, deny Intervenor's motion to remove Lazaro and to 
substitute Intervenor as next friend for the purposes of this litigation. 

12 



1158. In addition, Plainfiff argues that the summary rejection by the INS of his 

applications as invalid violated the intent of Congress as set out in the statute. 

The INS responds that secfion 1158 is silent about the validity of asylum 

applicafions filed on behalf of a six-year-old child, by the child himself and a non-

parental relative, against the wishes of the child's parent. The INS argues that, 

because the statute does not spell out how a young child files for asylum, the INS was 

"^frS^^r^adopf't^ 

Plaintiffs behalf be filed by Plaintiffs father. As such, the INS urges that the 

rejecfion of Plainfiff s purported asylum applicafions as legally void was lawful. 

Accordihg-to the INS, because the applications had no legal effect. Plaintiff never 

applied at all within the meaning ofthe statute. 

Guided by well-established principles of statutory construction, judicial 

restraint, and deference to execufive agencies, we accept that the rejecfion by the INS 

of Plainfiff s applicafions as invalid did not violate secfion 1158. 

Our consideration of Plaintiff s statutory claim must begin with 

13 



an examination of the scope of the statute itself Chevron, U.S.A., Inc. v. Natural 

Resources Defense Council, Inc., 104 S. Ct. 2778, 2781 (1984); see also INS v. 

Aguirre-Aguirre, 119 S. Ct. 1439, 1445 (1999) (instructing that analysis set out in 

Chevron is applicable to immigration statutes);Jaramillo v. INS, 1 F.3d 1149, 1153 

(11th Cir. 1993) (en banc) (same). In Chevron, the Supreme Court explained: "First, 

always, is the question whether Congress has direcfiy spoken to the precise question 

as well as the agency, must give effect to the unambiguously expressed intent of 

• Congress." 104 S. Ct. at 2781. We tum, therefore, to the plain language of the statute. 

Section 1158 provides, in pertinent part: 

Any alien who is physically present in the.United States or who arrives 
in the United States (whether or not at a designated port of arrival and 
including an alien who is brought to the United States after having been 
interdicted in intemational or United States waters), irrespective of such 
alien's status, may apply for asylum in accordance with this section or, 
where applicable, section 1225(b) of this title. 

8 U.S.C. § 1158(a)(1) (emphasis added). Section 1158 is neither vague nor 

ambiguous. The statute means exacfiy what it says: "[a]ny alien . . . may apply for 

asylum." See Pennsylvania Dep't of Correcfions v. Yeskey, 118 S. Ct. 1952, 1956 

(1998) (observing that statute is not ambiguous just because it is broad and that statute 

may apply to circumstances not envisioned by Congress). That "[a]ny alien" includes 

14 



Plaintiff seems apparent. See 8 , ^ u . n ^ ^ . m M I ^ ' 
• , the United States" ;seeakoMemttv, 

. . 'nz-pTntihasis added), 8'-•r-̂ -̂

,„..,ud.catetHec,a ..ethet Piaintif^ apply 

TT,eimponantlegalquest,on,nth.scase, 
• ..old is eligible to apply for asylum •^'^l^^-

for asylum; that a s.x-year-old 
u .ix vear-old childhas applied for asymm 

inquiry, instead, is whether a six-year 

» The INS 

w for asvlum pursuant to section 1158. 
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meaning of the statute when he, or a non-parental relative on his behalf, signs and 

submits a purported application against the express wishes ofthe child's parent. 

About this question, more important than what Congress said in section 1158 

is what Congress left unsaid. In reading statutes, we consider not only the words 

Congress used, but the spaces between those words. Section 1158 is silent on the 

precise quesfion at issue in this case. Although section 1158 gives "[a]ny alien" the 

asylum. The statute includes no definifion ofthe term "apply." The statute does not 

set but procedures for the proper filing of an asylum applicafion. Furthermore, the 

statute does not identify the necessary contents of a valid asylum application. In short, 

although the statute requires the existence of some application procedure so that aliens 

may apply for asylum, section 1158 says nothing about the particulars of that 

procedure. See 8 U.S.C. § 1158. 

B. 
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Because the statute is silent on the issue. Congress has left a gap in the statutory 

scheme.̂  From that gap springs execufive discretion.'" As a matter of law, it is not 

for the courts, but for the executive agency charged with enforcing the statute (here, 

the INS), to choose how to fill such gaps." See Chevron, 104 S. Ct. at 2793. 

9 

That Congress left a gap in the statutory scheme does not mean that Congress has done 
something wrong. Whether Congress could or should legislate with sufficient detail to address 

generally Loving v. Uiiitecl Stales, 116 S. 'Ctri737, 1744 (1996) ("To burdeti Congress with all 
federal rulemaking would divert that branch from more pressing issues, and defeat the Framers' 
design of a workable National Government.");' Congress may properly commit something to the 
discretion of the other branches of government. 

' ̂  This case is about the discretion of the executive branch to make policy, not about 
ministerial enforcement of the "law" by executive officials. It has been suggested that the 
precise policy adopted by the INS in this case was required by "law." That characterization of 
this case, however, is inaccurate. As we have explained, when the INS made its pertinent policy, 
the preexisting law said nothing about the validity of Plaintiff s asylum applications. 

Instead, Congress just provided that "[a]ny alien" may apply for asylum and left the 
details of the application process to the discretion of the INS. See Mesa Verde Constr. Co. v. 
Northem Cal. Dist. Council of Laborers, 861 F.2d 1124, 1140 (9th Cir. 1988) (en banc) (Hug, J., 
dissenting) (explaining that sometimes "Congress enacts quite general provisions, with the 
specifics to be filled in by the agency"). The INS, in its discretion, decided to require six-year-
old children - who arrive unaccompanied in the United States from Cuba - to act in immigration 
matters only through (absent special circumstances) their parents in Cuba. The INS could have 
shaped its policy in a different fashion, perhaps allowing relatives (for example, those within the 
fourth degree of relationship) in the United States to act for such children. But it did not, and we 
cannot. That choice was the sole prerogative of the executive branch. According to the 
principles set out in Chevron, we can only disturb that choice if it is unreasonable. See Chevron, 
104 S. Ct. at 2793; see also Mistretta v. United States, 109 S. Ct. 647, 678 (1989) (Scalia, J., 
dissenting) (explaining discretionary authority of executive branch in administering statutory 
scheme). 

' ' When a statute is ambiguous or silent on the pertinent issue, it ordinarily is for the judicial 
branch to constme the statute. See generally Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 
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(1803) ("It is emphatically the province and duty of the judicial department to say what the law 
is."). But the ordinary rule does not always apply: where Congress has indicated that gaps in the 
statutory scheme should be filled in by officers of the executive branch (a political branch 
accountable to the people and fit for making policy judgments), then the gaps should not be filled 
in by federal judges. Where Congress has committed the enforcement of a statute to a particular 
executive agency, Congress has sufficiently indicated its intent that statutory gaps be filled by the 
executive agency. And the Supreme Court has directed that, for such statutes, if "Congress has 
not directly addressed the precise question at issue, the court does not simply impose its own 

104 S.Ct. at 2782. 
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Moreover, the authority of the executive branch to fill gaps is especially great in the 

context of immigrafion policy.'̂  See Aguirre-Aguirre, 119 S. Ct. at 1445. Our proper 

The authority of the executive branch in immigration matters stems from the primacy of 
the President and other executive officials (such as the INS) in matters touching upon foreign 
affairs. See Aguirre-Aguirre, 119 S. Ct. at 1445. Respect for the authority of the executive 
branch in foreign affairs is a well-established theme in our law. See United States v. Curtiss-
Wright Export Corp., 57 S. Ct. 216, 221 (1936) (recognizing "the very delicate, plenary and 
exclusive power of the President as the sole organ of the federal govemment in the field of 
intemational relations"). And the judicial respect for executive authority in matters touching 
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review ofthe exercise by the execufive branch of its discretion to fill gaps, therefore, 

must be very limited. See Pauley v. Bethenergy Mines, Inc, 111 S. Ct. 2524, 2534 

(1991). 

upon foreign relations is even greater where the presidential power has been affirmed in an act of 
Congress. See Youngstown Sheet & Tube Co. v. Sawyer, 72 S. Ct. 863, 870 (1952) (Jackson, J., 
concurring) ("When the President acts pursuant to an express or implied authorization of 
Congress, his authority is at its maximum, for it includes all that he possesses in his own right 
plus all that Congress can delegate."); see also United States v. Frade, 709 F.2d 1387, 1402 (11th 
Cir. 1983) (same). 
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That the courts owe some deference to executive policy does not mean that the 

executive branch has unbridled discretion in creating and in implementing policy. 

Executive agencies must comply with the procedural requirements imposed by statute. 

See Morton v. Ruiz, 94 S. Ct. 1055, 1073 (1974). Agencies must respect their own 

procedural mles and regulations. See id. at 1074; see also Hall v. Schweiker, 660 F.2d 

116, 119 (5th Cir. 1981). And the policy selected by the agency must be a reasonable 

:'prifelii-the'iigKt-^ -ix^-thii; eiid, .tlie. -

courts retain the authority to check agency policymaking for procedural compliance 

and for arbitrariness. But the courts cannot properly reexamine the wisdom of an 

agency-promulgated poUcy.'̂  See SEC v. Chenery Corp., 67 S. Ct. 1575, 1582 (1947) 

("The wisdom of the principle adopted is none of our concem."). 

In this case, because the law ~ particularly section 1158 ~ is silent about the 

validity of Plaintiffs purported asylum applications, it fell to the INS to make a 

discrefionary policy choice. The INS, exercising its gap-filling discretion, determined 

13 
The Supreme Court has instmcted us with these words: 
[FJederal judges - who have no constituency - have a duty to respect legitimate 
policy choices made by those who do. The responsibilities for assessing the 
wisdom of such policy choices and resolving the struggle between competing 
views of the public interest are not judicial ones: "Our Constitution vests such 
responsibilities in the political branches." 

Chevron, 104 S. Ct. at 2793 (citation omitted). 
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these things: (1) six-year-old children lack the capacity to sign and to submit 

personally an application for asylum; (2) instead, six-year-old children must be 

represented by an adult in immigrafion matters; (3) absent special circumstances, the 

only proper adult to represent a six-year-old child is the child's parent, even when the 

parent is not in this country; and, (4) that the parent lives in a communist-totalitarian 

state (such as Cuba),''' in and of itself, does not constitute a special circumstance 

'• '̂'i-eq^ to decî ŝ îiê iherr 

this policy might be a reasonable one in the light of the statutory scheme. See 

Chevron, -104 S. Ct. at 2782. 

But we first address Plaintiffs contenfion that the "policy" relied on by the INS 

in this case is really no policy at all but is, in reality, just a lifigafing position. An 

after-the-fact rationalization of agency action ~ an explanation developed for the sole 

See U.S. Dept. of State, 1999 Country Reports on Human Rights Practices: Cuba (2000) 
(noting that "Cuba is a totalitarian state," where Communist Party "exercises control over all 
aspects of Cuban life"). 
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purpose of defending in court the agency's acts ~ is usually enfified to no deference 

from the courts. Bradberry v. Director, Office of Workers' Comp. Programŝ  117 F.3d 

1361, 1366 (11th Cir. 1997). But we are unable to say that the posifion of the INS 

here is just an after-the-fact rationalization. 

The INS policy toward Plaintiffs application was not created by INS lawyers 

proceedings before lifigafion commenced.'̂  Cf IAL Aircraft Holding, Inc. v. FAA 

206 F.3d 1042, 1046 & n.5 (11th Cir. 2000). While the policy announced by the INS 

may not harmonize perfectly with earlier INS interpretafive guidelines (which are not 

law),'^ the parties have cited, and we have found, no statutory provision, no regulatory 

authority, and no prior agency adjudication that "flatly contradicts" the policy. Cf 

General Elec. Co. v. Gilbert, 97 S. Ct. 401, 411 (1976);see also Motor Vehicle Mfrs. 

The INS policy on unaccompanied six-year-old children purporting to file for asyltim 
against their parents' wishes was set out in these writings: (1) a memorandum, dated 3 January 
2000, from the INS General Counsel to the INS Commissioner; (2) two letters, dated 5 January, 
from an INS district director to Plaintiffs lawyers and Lazaro, letters explaining the decision of 
the INS Commissioner; and (3) a letter, dated 12 January, from the Attomey General to 
Plaintiffs lawyers and Lazaro. 

'^ The INS Guidelines "do not have the force and effect of law." Haitian Refugee Ctr., Inc. 
V. Baker, 953 F.2d 1498, 1511 (11th Cir. 1992). 
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Ass'n V. State Farm Mut. Auto. Ins. Co., 103 S. Ct. 2856, 2866 (1983) (noting that 

agencies have latitude to "adapt their mles and policies to the demands of changing 

circumstances"). That the INS policy was developed in the course of an informal 

adjudication, rather than during formal mlemaking, may affect the degree of deference 

appropriate but does not render the policy altogether unworthy of deference. See 

Chenery, 67 S. Ct. at 1580; see also Cook v. Wiley, 208 F.3d 1314,1319-20 (11th Cir. 

^•j'": v^'^'^ -pelieks îioti'-sub^ iifeighteiiî d-sî i utiil^ ;<yf 

• ,; •. [formal] mlemaking" are nonetheless entitled to "some deference");Bigby v. INS, 21 

' F.3d 1059, 1063-64 (11th Cir. 1994) (findingChevron deference appropriate even 

though agency policy had not been adopted as regulafion);U.S. Mosaic Tile Co. v. 

NLRB, 935 F.2d 1249, 1255 n.6 (11th Cir. 1991) ("Although the agency acfion in 

Chevron involved a legislative regulation, the deference standards set forth in that case 

are now applied to most agency acfions, including administrafive adjudications . . . . " ) . 

And that the INS policy may not be a longstanding one likewise affects only the 

degree of deference required.'̂  See Chenery, 67 S. Ct. at 1580. The INS policy, 

The INS claims that the approach taken in Plaintiffs case is the INS's longstanding 
posifion on young, unaccompanied aliens. The INS, however, points to no evidence in the record 
showing that the INS, in the past, has taken this approach. But, even assuming that Plaintiff s 
case triggered the making of this policy to fit cases like Plaintiffs peculiar circumstances, 
deference to the INS policy would still be due if the policy is a reasonable one. See Chenery, 67 
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therefore, is entitled to, at least, some deference underChevron; and that deference, 

when we take account of the implications of the policy for foreign affairs, becomes 

considerable. 

S. Ct. at 1580 ("[P]roblems may arise in a case which the administrafive agency could not 
reasonably foresee, problems which must be solved despite the absence of a relevant general 
mle."). 
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We accept that the INS policy at issue here comes within the range of 

reasonable choices. First, we cannot say that the foundation of the policy ~ the INS 

determinafion that six-year-old children necessarily lack sufficient capacity to assert, 

on their own, an asylum claim ~ is unreasonable.'* See Polovchak v. Meese, 774 F.2d 

731, 736-37 (7th Cir. 1985) (presuming that twelve-year-old child was "near the lower 

end of an age range in which a minor may be mature enough to assert" an asylum 

some means of applying for asylum, see 8 U.S.C. § 1158(a)(1), and because the INS 

18 
In other words, we do not think that the INS, as a matter of law, must individually assess 

each child's mental capacity; we cannot say that looking at capacity instead of age for young 
children is required. Instead, we recognize that absolute line drawing - although necessarily 
sacrificing accuracy and flexibility for certainty and efficiency - is an acceptable approach. See., 
Massachusetts Bd. of Retirement v. Murgia, 96 S. Ct. 2562, 2567-68 (1976). And, as long as the 
approach taken by the INS is a reasonable one, we need not decide what the best approach would 
be. 

We, however, do not mean to suggest that the course taken by the INS is the only 
permissible approach. Although the INS is not required to let six-year-old children speak for 
themselves about asylum, neither is the INS required to ignore the expressed statements of young 
children. Even young children can be capable of having an accurate impression of the facts 
about which they might speak. To obtain asylum, we doubt that it is essential for a child to be 
able to debate the merits of Marxism-Leninism against the merits of Westem-style democracy. 
Some reasonable people could conclude that it should be sufficient for a child to be able to speak 
about his fears and to recotmt the facts that support his fears about rettiming to another cotmtry. 
Not infrequenfiy, the law does permit six-year-old children (and even younger children) to speak 
and, in fact, does give their words great effect. See, e.g., Pocatello v. United States, 394 F.2d 
115, 116-17 (9th Cir. 1968) (affirming district court's admission of five-year-old's tesfimony); 
Miller v. State, 391 So.2d 1102, 1106 (Ala. Crim. App. 1980) (affirming decision of trial court to 
permit four-year-old to tesfify); Baker v. State, 674 So.2d 199, 200 (Fla. Dist. Ct. App. 1996) 
(affirming trial court decision admitting tesfimony and statements of six-year-old vicfim). 

26 



has decided that the children cannot apply personally, the next element of the INS 

policy ~ that a six-year-old child must be represented by some adult in applying for 

asylum ~ necessarily is reasonable. 

The INS determination that ordinarily a parent (even one outside of this 

country)'^ ~ and, more important, a parent ~ can act for his six-year-old child 

(who is in this country) in immigration matters also comes within the range of 

reasOnifcî  tfiiat^t^iniiiMionj JN§ ()ffidais^seeiit have tiiken: 

account of the relevant, compefing policy interests: the interest of a child in asserting 

a non-frivolous asylum claim; the interest of a parent in raising his child as he sees fit; 

and.the- interest of the public in the prompt but fair disposifion of asylum claims. The 

INS poliby -- by presuming that the parent is the sole, appropriate representative for 

a child — gives paramount consideration to the primary role of parents in the 

upbringing of their children. But we cannot conclude that the policy's stress on the 

^̂ We conclude that the approach taken by the INS about out-of-the-country representatives 
was a reasonable one. Other approaches might have been available. The INS might have 
selected a policy giving more weight to the fact that the parent of a child in the United States 
remained outside of this country's jurisdiction. For example, maybe the INS could have required 
that the adult representative ~ purporting to act in immigration matters (either by applying for 
asylum on behalf of the child or in effect vetoing an application for asylum) for a child in this 
country ~ be present in this country himself at the pertinent time. See, e^, Cozine v. Bonnick, 
245 S.W.2d 935, 937 (Ky. 1952) (requiring that next friend, purporting to represent child in 
court, be resident of state). But what else might have been done is not decisive for us. 
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parent-child relationship is unreasonable.̂ " See Ginsberg v. New York, 88 S. Ct. 

1274, 1280 (1968) ("[T]he parents' claim to authority in their own household to direct 

the rearing of their children is basic in the structure of our society."). 

20 

We do not suggest that recognizing the parent-child relationship to the exclusion of other 
familial relationships is the only reasonable approach. The parent-child relationship is obviously 
an important one. See Wisconsin v. Yoder, 92 S. Ct. 1526,1541-42 (1972); Pierce v. Society of 
Sisters, 45 S. Ct. 571, 573 (1925); see also In re Custody of Smith, 969 P.2d 21, 27-28 (Wash. 
1998), ceil granted sub nom. Troxel v. Granville, 120 S. Ct. 11 (1999). Still, although the 

next friend for a child, a pafeht is hot usUaliy ê̂ ^̂  be the next friend of his child as a matter 
of absolute right. See Fong Sik Leung v. Dulles, 226 F.2d 74, 82 (9th Cir. 1955) ("[No] parent [] 
may claim to be a guardian ad litem ofhis minor child as a matter of right."). Especially because 
the best interests of a child and the best interests of even a loving parent can clash, parental 
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authority over children - even where the parent is not generally "unfit" - is not without limits in 
this country. See, e^. In the Matter of Sampson, 323 N.Y.S.2d 253, 255 (N.Y. App. Div. 1971) 
(affirming order requiring disfigured child to undergo risky cosmetic surgery against genuine 
wishes of child's only parent: the state contended surgery would have "a beneficial effect" upon 
child); Crommelin-Monnier v. Monnier, 638 So.2d 912, 916 (Ala. Civ. App. 1994) (requiring 
appointment of guardian ad litem where custodial parent sought to remove child to foreign 
country). In addition, the law in the United States frequently treats more distant familial 
relationships as important. See, e^, Kan. Stat. Ann. § 38-1541 (permitting any person related 
within the fourth degree to child to move to intervene in "child in need of care" proceedings); 
Ala. Code § 12-16-150(4) (allowing challenge for cause where potential juror is related within 
ninth degree to party); O.C.G.A. § 15-12-135(a) (disqualifying persons related within the sixtii 
degree to interested parties from jury service). 
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Critically important, the INS policy does not neglect completely the 

independent and separate interest that a child may have, apart from his parents, in 

applying for asylum. See Polovochak, 774 F.2d at 736-37. Instead, according to the 

INS policy, special circumstances may exist that render a parent an inappropriate 

representative for the child.^' Where such circumstances do exist, the INS policy 

appears to permit other persons, besides a parent, to speak for the child in immigration 

asylum under section 1158 despite the contrary wishes ofhis parents. 

Under the INS policy, a substantial conflict of interest between the parent and the child 
may require or allow another adult to speak for the child on immigration matters. In considering 
whether a substantial conflict of interest exists, the INS considers the potential merits of a child's 
asylum claim. If the child would have an exceedingly strong case for asylum, the parent's 
unwillingness to seek asylum on that child's behalf may indicate, under the INS policy, that the 
parent is not representing adequately the child's interests. 
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We are not untroubled by the degree of obedience that the INS policy appears 

to give to the wishes of parents, especially parents who are outside this country's 

jurisdiction. Because Congress has decided that "[a]ny alien" (including six-year-old 

children) may apply for asylum, 8 U.S.C. § 1158(a)(1), Congress has charged the INS 

~ when it promulgates policy and fills gaps in the statutory scheme ~ with facilitation, 

not hindrance, of that legislative goal. See Shoemaker v. Bowen, 853 F.2d 858, 861 

"fmstrate[] the underlying congressional policy"), ^ye recognize that, in some 

instances, the INS policy of deferring to parents ~ especially those residing outside of 

this country ~ might hinder some six-year-olds with non-frivolous asylum claims and 

prevent them from invoking their statutory right to seek asylum. But, considering the 

well-established principles of judicial deference to executive agencies, we cannot 

disturb the INS policy in this case just because it might be imperfect. See Industrial 

Union Dept., AFL-CIO v. American Petroleum Inst., 100 S. Ct. 2844, 2875 (1980) 

(Burger, C.J., concurring) (noting that agency policy, may be valid although policy 

does not perfectly accomplish legislative goals). And we cannot invalidate the policy 

~ one with intemafional-relafions implicafions ~ selected by the INS merely because 

we personally might have chosen another. See Chevron, 104 S. Ct. at 2793; see also 

31 



Jaramillo, 1 F.3d at 1152-53. Because we cannot say that this element ofthe INS 

policy ~ that, ordinarily, a parent, and only a parent, can act for a six-year-old child 

in immigration matters ~ is unreasonable, we defer to the INS policy. 

The final aspect ofthe INS policy also worries us some. According to the INS 

policy, that a parent lives in a communist-totalitarian state is no special circumstance, 

sufficient in and of itself, to justify the consideration of a six-year-old child's asylum 

parent. We acknowledge, as a widely-accepted truth, that Cuba does violate human 

rights and fiindamental freedoms and does not guarantee the mle of law to people 

livmg in Cuba.̂ ^ See generally U.S. Dept. of State, 1999 Country Reports on Human 

Rights Pracfices: Cuba (2000) ("[The Cuban Govemment] confinue[s] systematically 

to violate fiindamental civil and polifical rights of its citizens."). Persons living in 

such a totalitarian state may be unable to assert freely tiieir own legal rights, much less 

According to the United States Department of State, the human rights record ofthe Cuban 
govemment is "poor." Cuban citizens who oppose or criticize the govemment routinely are 
"harass[ed], threaten[ed], arbitrarily arrest[ed], detain[ed], imprison[ed], and defame[d]." Cuba 
regularly denies citizens "the freedoms of speech, press, assembly, and association," and restricts 
the free exercise of religion. The Cuban constitution provides that "legally recognized civil 
liberties can be denied to anyone who actively opposes the 'decision ofthe Cuban people to build 
socialism.'" See U.S. Dept. of State, 1999 Country Reports on Human Rights Practices: Cuba 
(2000); see also UNHCHR Res. 2000/25, U.N. Comm. on Human Rights, 56th Sess., U.N. Doc. 
E/CN.4/2000/L.11 (2000) (expressing concem about "the continued violation ofhuman rights 
and fundamental freedoms in Cuba"). 
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the legal rights of others. Moreover, some reasonable people might say that a child 

in the United States inherently has a substantial conflict of interest with a parent 

residing in a totalitarian state when that parent ~ even when he is not coerced ~ 

demands that the child leave this country to retum to a country with little respect for 

human rights and basic freedoms. 

Nonetheless, we cannot properly conclude that the INS policy is totally 

. of govemment coercion: where special circumstances ~ such as definite coercion 

directed at an individual parent ~ exist, a non-parental representative may be 

necessary to speak for the child. In addition and more important, in no context is the 

: executive branch entitled to more deference than in the context of foreign affairs. See 

. generally United States v. Curtiss-Wright Export Corp, 57 S. Ct. 216, 221 (1936). 

This aspect of the INS policy seems to implicate the conduct of foreign affairs more 

than any other. Something even close to a per se mle ~ that, for immigration 

purposes, no parent living in a totalitarian state has sufficient liberty to represent and 

to serve the true, best interests ofhis own child in the United States ~ likely would 

have significant consequences for the President's conduct of our Nafion's intemafional 

affairs: such a mle would focus not on the qualifies of the particular parent, but on the 
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qualities of the government of the parent's country. As we understand the legal 

precedents, they, in effect, direct that a court of law defer especially to this 

intemational-relations aspect of the INS policy. 

We are obliged to accept that the INS policy, on its face, does not contradict 

and does not violate secfion 1158, although secfion 1158 does not require the approach 

that the INS has chosen to take. 

We now examine the INS's application of its facially reasonable policy to 

Plaintiffin this case. Although based on a policy permissible undeiChevron, if the 

ultimate decision ofthe INS ~ to treat Plaintiffs asylum applications as invalid ~ was 

"arbitrary, capricious, [or] an abuse of discretion," the decision is unlawftil." See 5 

U.S.C. § 706(2VA): see also INS v. Yueh-Shaio-Yang, 117 S. Ct. 350, 353 (1996); 

Citizens to Preserve Overton Park, Inc. v. Volpe, 91 S. Ct. 814, 822 (1971). But 

The INS asks us to apply the "facially legitimate and bona fide reason" standard of review 
set out in Kleindienst v. Mandel, 92 S. Ct. 2576, 2585 (1972), instead of the more stringent 
"arbitrary, capricious, or an abuse of discretion" standard. We think that the Kleindienst standard 
is not the correct standard to apply in this case. But we do note that, even if the Kleindienst 
standard were applied, the result in this case would remain the same. 

34 



whatever we personally might think about the decisions made by the Govemment, we 

cannot properly conclude that the INS acted arbitrarily or abused its discretion here. 

The application signed and submitted by Plaintiff himself, insofar as the INS 

has decided that six-year-old children cannot file for asylum themselves, necessarily 

was a nullity under the INS policy. As we have explained, the INS's per se mle ~ 

prohibiting six-year-old children from personally filing asylum applicafions against 

-̂iKeir-pajr̂ nts-'w^ 

not act arbitrarily or abuse its discretion in rejecfing Plaintiffs own purported asylum 

application as void. 

Plainfiff contends that, even if the INS policy is facially reasonable under 

Chevron, the INS decision to reject the applicafions submitted by Lazaro was 

arbitrary. Plaintiff asserts that two special circumstances ~ the alleged coercion of 

Juan Miguel by the Cuban govemment and the objective basis of Plaintiff s asylum 

claim ~ bear negatively upon Juan Miguel's fitness to represent Plaintiff in 

immigration matters. The INS, according to Plaintiff, was therefore required to 

recognize some other adult representative ~ namely, Lazaro ~ to act on Plaintiffs 

behalf We, however, conclude that the INS adequately considered these 

circumstances in reaching its ultimate decision. 
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The INS first determined that Juan Miguel, in fact, was not operating under 

coercion from the Cuban govemment or that, even if he was, his honest and sincere 

desires were aligned with those of the Cuban govemment. That determination was not 

clearly wrong and was no abuse of discretion. An INS official, on two occasions, 

interviewed Juan Miguel in person in Cuba. Aware ofthe possibility that Juan Miguel 

might be under some kind of coercion, the INS official took steps to ensure that Juan 

^Migiaer-cotu^^^ ^^^MiSS-a îMif^Pl̂ Mift's^^ 

INS official, after meefihg with Juan Miguel face-to-face, concluded ~ based upon her 

observations of his demeanor ~ that Juan Miguel's statement was not the result of 

duress ̂ r coercion. We, therefore, cannot say that the INS's rejection of Plainfiff s 

contention about coercion was arbitrary. 

The INS also preliminarily assessed the objective basis of Plaintiff s asylum 

claim and concluded that his claim for asylum probably lacked merit.̂ '* Again, we 

cannot conclude that the INS's determination was arbitrary or an abuse of discretion. 

In making this assessment, the INS considered the information contained in the 

We do not decide, as the INS advocates, that this summary and preliminary assessment of 
the merits of Plaintiff s asylum claim was a "consideration" of Plaintiff s purported asylum 
application within the meaning of the statute. But we do accept that this rough look at the 
potential merits was a legitimate part of deciding whether Plaintiffs father had a substantial 
conflict of interest v^th Plaintiff about asylum that would disqualify the father from representing 
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asylum applications and information provided to the INS by Plaintiffs lawyers. In 

addition, the INS interviewed Lazaro and inquired about the basis for Plaintiffs 

asylum claim.̂ ^ 

The essence of Plainfiff s asylum claim was that, if he is retumed to Cuba: (1) 

he will not enjoy the freedom that he has in the United States; (2) he might be forced 

to undergo "re-education" and indoctrination in communist theory; and (3) he might 

•"be-iised ̂ b> t̂he^<^ 

that, i f Plaintiff retums to Cuba,, he will be without the degree of liberty that people 

enjoy in the United States. . Also, we admit that re-educafion, communist 

Plaintiff - • 

That the INS, in making a preliminary assessment of the strength of Plaintiff s asylum 
claim, never interviewed Plaintiff has worried us. But the INS did speak with persons 
representing Plaintiff - Lazaro, Marisleysis, and Plaintiffs lawyers - on more than one occasion 
about the nature ofhis asylum claim. 
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indoctrination, and political manipulation of Plaintiff for propaganda purposes, upon 

a retum to Cuba, are not beyond the realm of possibility. 

Nonetheless, we cannot say that the INS's assessment of Plaintiff s asylum 

claim ~ that it probably lacked merit ~ was arbitrary. To make a meritorious asylum 

claim, an asylum applicant must show that he has a "well-founded fear of persecution" 

in his native land. See 8 U.S.C. § 1101(a)(42). Congress largely has left the task of 

Perlera-Escobar v. Executive Office for.ImmigratioA 894 F.2d 1292, 1296 (11th Cir. 

1990) (stafing that, where statutory term is ambiguous, agency properly defined term 

tiirough adjudications); see also Singh v. INS, 134 F.3d 962, 967 (9th Cir. 1998) 

(noting that statutes do not define "persecution" or specify acts constituting 

"persecution"). 

Plaintiff points to no earlier INS adjudications or judicial decisions where a 

person, in circumstances similar to Plaintiffs, was found to have established a "well-

founded fear of persecution." Political conditions "which affect the populace as a 

whole or in large part are generally insufficient to establish [persecufion]." See Mitev 

V. INS, 67 F.3d 1325, 1330 (7th Cir. 1995). We cannot say that the INS had to treat 

education and indoctrinafion as synonymous with "persecution." See Ghaly v. IN§ 
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58 F.3d 1425, 1431 (9th Cir. 1995) (explaining that "persecufion is an extreme concept 

that does not include every sort of treatment our society regards as offensive");see 

also Mikhailevitch v. INS, 146 F.3d 384, 390 (6th Cir. 1998) (stating that 

"persecution" "requires more than a few isolated incidents of verbal harassment or 

intimidation, unaccompanied by any physical punishment, infliction of harm, or 

significant deprivation of liberty"); Bradvica v. INS, 128 F.3d 1009, 1012 (7th Cir. 

Kurzban's Immigration Law Sourcebook, 254-61 (6th ed. 1998) (citing cases 

discussing meaning of "persecution"). Not all exceptional treatment is persecution. 

The. INS's estimate of the purported applications — as applications that were not 

strong on their merits ~ is not clearly inaccurate;̂ ^ 

We do not know for certain that, if Plaintiff s asylum applications were accepted and fully 
adjudicated. Plaintiff necessarily would fail to establish his eligibility for asylum. Depending on 
how the record was developed, we expect that a reasonable adjudicator might find that Plaintiffs 
fears were "well-founded." We also think that some reasonable adjudicator might regard things 

39 



like involuntary and forcible "re-education" as persecution. But these issues are not questions 
that we, in the first instance, are to answer. The ultimate merits of an asylum petition are not 
before this Court at all. Instead, they are matters that would be committed to the discretion of the 
INS. The INS (and the courts) never have suggested that an asylum applicant in like 
circumstances was eligible for asylum. We cannot say that the INS's assessment ofthe 
likelihood of success ofthe applications in this case was arbitrary. 
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We have not the slightest illusion about the INS's choices: the choices ~ about 

policy and about application of the policy ~ that the INS made in this case are choices 

about which reasonable people can disagree. Still, the choices were not unreasonable, 

not capricious and not arbitrary, but were reasoned and reasonable. The INS's 

considerable discretion was not abused. 

:.-G0î "GLUS10N: 

As policymakers, it is the duty of the Congress and of the executive branch to 

exercise, political will. Although courts should not be unquestioning, we should 

respect the other branches' policymaking powers. The judicial power is a limited 

power. It is the duty of the judicial branch not to exercise political will, but only to 

render judicial judgment under the law. 

When the INS was confronted with Plaintiffs purported asylum applications, 

the immigration law of the United States provided the INS with no clear answer. The 

INS accordingly developed a policy to deal with the extraordinary circumstances of 

asylum applications filed on behalf of a six-year-old child, by the child himself and 

a non-parental relative, against the express wishes of the child's parents (or sole 
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parent). The INS then applied this new policy to Plaintiffs purported asylum 

applications and rejected them as nullities. 

Because the preexisting law compelled no particular policy, the INS was 

entitled to make a policy decision. The policy decision that the INS made was within 

the outside border of reasonable choices. And the INS did not abuse its discretion or 

act arbitrarily in applying the policy and rejecting Plaintiffs purported asylum 

the asylum applications filed on Plaintiffs behalf, but the INS decision did not 

' contradict 8 U.S.C. §1158. 

The judglnent of the district court is AFFIRMED^''. 

^̂ NOTICE OF SHORTENED TIME: We order that, if petitions for rehearing or suggestions 
for rehearing en banc are to be filed, they must be filed within 14 days of this date. Expect no 
extensions. 
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Before EDMONDSON, DUBINA and WILSON, Circuit Judges. 

EDMONDSON, Circuit Judge: 

This case, at first sight, seems to be about little more than a child and his 

father. But, for this Court, the case is mainly about the separation of powers under 

our constitiitional system of government: a statute enacted by Congress, the 

peirnissiblc scope of executive discretion under that statute, and the limits on 

judicial review ofthe exercise of that executive discretion. 

Elian Gonzalez ("Plaintiff'), a six-year-old Cuban child, arrived in the 

United States alone. His father in Cuba demanded that Plaintiff be retumed to 

Cuba, Plaintiff, however, asked to stay in the United States; and asylum 

applications were submitted on his behalf. The Immigration and Naturalization 

Service ("INS") - after, among other things, consulting with Plaintiffs father and 

considering Plaintiffs age ~ decided that. Plaintiffs asylum applications were 

legally void and refused to consider their merit. 

Plaintiff then filed this suit in federal district court, seeking on several 

grounds to compel the INS to consider and to determine the merit ofhis asylum 

applications. The district court dismissed Plaintiff s suit. Gonyalez ex rgU 
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g g j ^ ^ l S ^ v ^ , 86 F. Supp.2d 1167, 1194 (S.D. Fla. 2000). Ptotiff appeals, 

9nd we affirm. 

In December 1993, Plaintiff was bom in Cuba to Juan Miguel Gonzalez and 

Elizabeth Gonzalez. When Plaintiff was about three years old, Juan Miguel and 

Elizabeth separated. Elizabeth retained custody of Plaintiff afler the separation. Juan 

Miguel, however, continued to have regular and significant contact with his son. 

PIamtiff,in fact, attended schoolinthedistnctwhere his fatherlivedandoften stayed 

at Juan Miguel's home. 

In November 1999, Elizabeth decided to leave Cuba and to take her son to the 

United States. In the pre-dawn hours of 22 November, Plaintiff and Elizabeth, along 

with twelve other Cuban nationals, left Cuba aboard a small boat. The next day, the 

boat capsized in strong winds and rough seas off the coast ofFlorida. Eleven of tHe 

^Several defendant-appellees axe involved in this appeal. All ^ ^ ^ ^ ^ ' ^ ^ ^ ^ ^ 1 1 ^ ' 
executive branch of our govemtnent. For th. sake of stmphcity. we refer to the defendants 
collectively as the "INS." 
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passengers, including Elizabeth, died. Plaintiff, clinging to an inner tube, endured 

and survived. 

Two days later. Plaintiff was rescued at sea by Florida fishermen and was taken 

to a hospital in Miami for medical treatment. While Plaintiff was receiving medical 

treatment, the INS was contacted by Plaintiffs great-uncle; Miami resident Lazaro 

Gonzalez. INS officials decided, upon Plaintiffs release from the hospital, not to 

remove Plaintiff immediately to Cuba. Instead, the INS deferred Plaintiffs 

immigration inspection and paroled Plaintiff into Lazaro's custody and care. 

Soon thereafter, Lazaro filed an application for asylum on Plaintiffs behalf 

with the INS. This application was followed shonly by a second application signed 

by Plaintiff himself A third asylum application was filed by Lazaro on Plaintiffs 

behalf in January 2000, after a state court awarded temporary custody of Plaintiff to 

Lazaro.̂  The applications were prepared by a Miami lawyer. 

The three applications were substantially identical in content. The applications 

stated that Plaintiff "is afraid to retum to Cuba," The applications claimed that 

Plaintiff had a well-founded fear of persecution because many members of Plaintiff s 

family had been persecuted by the Castro govemment in Cuba. In particular, 

2 
A Florida state court since has dismissed Lazaro's petition for custody of Plaintiff. Sec Irn re 

the Matter of Lazaro Gonzalez. No. 00-00479-FC-28 (Fla. 1 Ith Cir. Ct. 2000). 
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according to the applications, Plaintiffs stepfather had been imprisoned for several 

months because of opposition to the Cuban govemment. Two of Plaintiff s great-

uncles also had been imprisoned for their political acts. Plaintiffs mother had also 

been harassed and intimidated by commumst authorities in Cuba. The applications 

also alleged that, if Plaintiff were retumed to Cuba, he would be used as a propaganda 

tool for the Castro govemment and would be subjected to involimtary indoctrination 

in the tenets of communism, 

Plaintiffs father, however, apparently did not agree that Plaintiff should 

remain in the United States. Soon after Plaintiff was rescued at sea, Juan Miguel sent 

to Cuban officials a letter, asking for Plaintiffs retum to Cuba. The Cuban 

government forwarded this letter to the INS. 

Because of the conflicting requests about whether Plaintiff should remain in 

the United States, INS officials interviewed both Juan Miguel and Lazaro. An INS 

official, on 13 December, met ^̂ ith Juan Miguel at his home in Cuba. At that 

meeting, Juan Miguel made this comment: 

[Plaintiff], at the age of six, caimot make a decision on his own I'm 
very grateful that he received immediate medical assistance, but he 
should be retumed to me and my family As for him to get asylum, 
I am not allowing him to stay or claim any type of petition; he should be 
retumed immediately to me. 
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luan Miguel denied that Laza™ authorized to seek asylum for Plaintiff; luan 

Miguel also refiised ,o consent » any lawyer representing Plaintiff. Juan Miguel 

assured the INS official that his desire for Plaintiffs retum to Cuba was genuine and 

was not coerced by the Cuban government, 

Oneweek later, INS officials m Miami met with Lazaro, Marisleysis Gonzalez 

(Plaintiffs cousin), and several lawyers representing Plaintiff At fliat meeting. *e 

perties discussed luan Miguel's request. Lazan. contended that Juan Mitel's 

request for Plaintiffs retum to Cuba was coerced by the Cuban government.' INS 

officials alsoinquiredaboutttielegalbasis for PlaintifTsasylumapplicationsiLazaro 

replied this way: "Dming the time he's been here, everything he has. if he goes back, 

ifs all changed. His activities here are different from those that he would have over 

there." Plaintiffs lawyer, told the INS again of the persecution of Plaintiffs 

relatives in Cuba because of their political opposition to the Castro govemment. 

» ̂  proof of .hi. .o..«,Uon, t ^ ^ ^ ^ ^ ^ ^ ^ T T ^ ^ Z " ^ ^ ^ ^ ' ^ ^ 
^ I a » Miguri telephoned Lazar= and ' ^ J ^ ' ^ J ; ^ ^ ' ' ^ J ^ J ^ ^ v , demcB.or had 

:X"î s;-Jd-rc'::̂ ^̂ ^̂ ^̂ ^̂  
"[gletting extra protection" from Cuban authonties. 
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On 31 December, an INS official again met with Juan Miguel in Cuba to 

investigate frirther Lazaro's claim that Juan Miguel's request had been coerced.* At 

that meeting, Juan Miguel repeated that he desired Plaintiffs remm to Cuba. Juan 

Miguel also reasserted that he was under no undue influence from any individual or 

govemment. The INS official - taking Juan Miguel's demeanor into account -

detemiined that Juan Miguel, in fact, genuinely desired his son's retum to Cuba. 

The TNS Commissioner, on 5 Januaiy 2000, rejected Plaintiffs asylum 

applications as legally void. The Commissioner - concluding tiiat six-year-old 

children lack the capacity to file personally for asylum against the wishes of their 

parents - determined that Plaintiff could not file his own asylum applications. 

Instead, according to the Commissioner, Plaintiff needed an adult representative to 

file for asylum on his behalf. The Commissioner - citing the custom that parents 

generally speak for their children and finding That no circumstance in this case 

warranted a departure from that custom - concluded that the asylum applications 

submitted by Plaintiff and Lazaro were legally void and required no frirther 

* To reduce third parties' opportunities to eavesdrop upon the meeting, this interview was 
held at the residence of a Umted Nations official near Havana. Also, some ofthe mtenaew was 
conducted in writing to prevent eavesdropping. 
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consideration. Plaintiff asked the Attomey General to overmle the Commissioner's 

decision; the Attomey General declined to do so. 

Plaintiff then, by and through Lazaro as his next friend, filed a complaint in 

federal district court seeking to compel the INS to consider the merits ofhis asylum 

applications. In his complaint, Plaintiff alleged, among other tilings, that the refusal 

to consider his applications violated 8 U.S.C. § 1158 and the Fifth Amendment Due 

Process Clause. The disfrict court rejected both claims and dismissed Plaintiffs 

complaint. Plaintiff appeals.̂  

II. 

On appeal, Plaintiff argues that the district court eired (I) by dismissing 

Plaintiffs claim under 8 U.S.C. § 1158, (2) by dismissing Plaintiffs due process 

claim, and (3) by failing to appoint a guardian ad litem to represent Plaintiffs 

5 Dming the pendency of this appeal, the INS revoked Plaintiffs parole and removed 
Plaintiff from Lazaro's custody. The INS then paroled Plaintiff into the custody of Juan Miguel, 
who had traveled to the United States to reclaim his son. After Juan Miguel came to the United 
States we permitted Juan Miguel to intervene in this case. 

To ensure that Plaintiff would not be retumed to Cuba, depriving Plamtiffof a day in 
court and depriving this Court ofjurisdiction over Plaintiffs appeal, we enjoined Plaintiff's 
removal from the United States pending appeal. Considering that we affiim the judgment of the 
district court, the injunction will dissolve (without a ftirther order) when the Court s mandate is 
issued. 
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interests.̂  We have reviewed carefully the record and the briefs filed by all parties. 

Wc conclude that Plaintiffs due process claim lacks merit and does not warrant 

extended discussion. See Jean v. Nelson. 727 F.2d 957, 968 (11th Cir. 1984) (cn 

banc) ("Aliens seeking admission to the United States . . . have no constitiitional 

rights with regard to their applications . . . ."), pffrl on other grounds, 105 S. Ct. 2992 

(1985), Plaintiffs guardian ad litem claim, because Plaintiff was ably represented 

in district court by his next friend, also lacks merit and similarly does not warrant 

extended discussion. §ee Fed. R. Civ. p. 17(c) (providing for appointment of 

guardian ad litem in discretion of district court); see also Rpbertf? v. Ohio Cag, Ins. 

Co., 256 F.2d 35, 39 (5th Cir. 1958) (noting that guardian ad litem may be 

unnecessary where child already represented adequately by next friend). We, 

accordingly, affirm the district court's dismissal of the constimtional claim and the 

^ The INS contended in district court that the district court lacked subject-matter junsdiction 
over Plaintiffs suit. "Hic district court, however, rejected this argument and concluded that 
subject-matter jurisdiction did exist. The INS has not renewed its jurisdictional contention on 

We however are mindful of our own jurisdictional limit.«!. So, we have considered our 
subject-matter jurisdiction over this appeal. We conclude that this Court does have subject-
matter jurisdiction over PlaintifTs appeal. 
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district court's refusal to appoint a guardian ad htem.̂  We now mm, however, to a 

more difficult question: the district court's dismissal of Plaintiff s statutory claim. 

III. 

Plaintiff contends that the district court erred in rejecting his stamtory claim 

based on 8 U.S.C. § 1158. Section 1158 provides that "[a]ny alien... may apply for 

asylum" 8 U.S.C. § 1158(a)(1). Plaintiff says that, because he is la]ny alien," he 

may apply for asylum. Plaintiff insists that, by the applications signed and submitted 

by himself and Lazaro, he , in fact, did apply fbr asylum within the meaning of 

section 1158. In addition, Plaintiff argues that the summary rejection by the INS of 

his applications as invalid violated the intent of Congress as set out in the stamte. 

The INS responds that section 1158 is silent about the validity of asylum 

applications filed on behalf of a six-year-old child, by liie child himself and a non-

parental relative, against the wishes of the child's parem. The INS argues that, 

7 Also before this Court is a recently filed motion of Intervenor, Juan Miguel Gon^aleMo 
remove L ^ i o Gonzalez as Plaintiffs next friend and to substitute PlamUfTs fath,̂  as uc^ 
^ 2 i o Z ^ s ^ . , that much has happened smce Lazaro brought ^ J ^ ^ J ^ ^^^^^^^^^ 
n̂ xt friend, Lazaro (aided by a troop of seasoned lawyers) has completely and steadfastly prised 
r i S i S - s c la .W rights inihe dis^ct court and in this Court. We see no powerful reason to 
L ^ e a ch^rat thif point. We, therefore, deny Intervenor's motion to remove Lazaro and to 
substitute Intervenor as next friend for the purposes of this litigation. 

10 
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because the statiite does not spell out how a young child files for asylum, the INS was 

free to adopt a policy requiring, in these circumstances, that any asylum claim on 

Plaintiffs behalf be filed'by Plaintiffs father. As such, the INS urges that the 

rejection of Plaintiff s purported asylum applications as legally void was lawful. 

According to the INS, because the applications had no legal effect. Plaintiff never 

applied at all within the meaning of the stamte. 

Guided by well-established principles of statutory construction, judicial 

restraint, and deference to executive agencies, we accept that the rejection by the INS 

of Plaintiff s applications as invalid did not violate section 1158. 

A. 

Our consideration of Plaintiff s statutory claim must begin with 

an examination ofthe scope of the statute itself Chevron. U.S.A., Inc. v. Natural 

Resources Defense Council. Inc., 104 S. Ct. 2778, 2781 (1984); sec also IN3 v. 

Aguyre-Aguin?, 119 S. Cc. 1439. 1445 (1999) (instructing that analysis set out in 

Chevron is applicable to immigration statutes); Jaramillo v. INS, 1 F.3d 1149,1153 

(11th Cir. 1993) (en banc) (same). In Chevron, tiife Supreme Court explained: "First, 

always, is the question whether Congress has directly spoken to the precise question 

11 
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at issue. If the intent of Congress is clear, that is the end of the matter; for the court, 

as well as the agency, must give effect to the unambiguously expressed intent of 

Congress." 104 S. Ct. at 2781. We tum, therefore, to the plain language of the 

statute. 

Section 1158 provides, in pertinent part: 

Any alien who is physically present in the Uruted States or who arrives 
in the United Slates (whether or not at a designated port of arrival and 
including an alien who is brought to the United States after having been 
interdicted in intemational or United States waters), irrespective of such 
alien's status, may apply for asvlum in accordance with this section or, 
where applicable, section 1225(b) of this title, 

8 U.S.C. § 1158(a)(1) (emphasis added). Section 1158 is neither vague nor 

ambiguous. The statute means exactly what it says: "[a]ny alien . . . may apply for 

asylum." See Pennsvlvania Dep't of Corrections v. Yeskev. 118 S. Ct. 1952, 1956 

(1998) (observing that statute is not ambiguous just because it is broad and that 

statute may apply to circumstances not envisioned by Congress). That *'[a]ny alien" 

includes Plaintiff seems apparent.* gee 8 U.S.C. § 1101(a)(3) (defining "alien" as 

"any person not a citizen or national of the United States"); see also Merritt v. Dillard 

Paper Co.. 120 F.3d 1181,1186 (11th Cir. 1997) (noting tiiat word "any" has "an 

* The INS concedes that Plaintiff is eligible to apply for asylum pursuant to section 1158. 

12 
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expansive meaning"). Section 1158, therefore; plainly would permit Plaintiff to 

apply fbr asylum. 

When an alien does apply for asylum within the meaning of the stamte, the INS 

-- according to the statute itself and INS regulatibtis - must consider the merits ofthe 

alien's asylum claim. Sie 8 U.S.C. § 1158(d)(1) ("The Attomey General shall 

establish a procedure for the consideration of asylum applications filed under 

subsection (a) of this section.") (emphasis added); 8 C.F.R. § 208,9(a) (requiring INS 

to "adjudicate the claim of each asylum applicaiit whose application is complete"). 

The important legal question in this case, therefore; is not whether Plaintiff may apply 

for asylum; that a six-year-old is eligible to apply for asylum is clear. The ultimate 

inquiry, instead, is whether a six-year-old child Ijas applied for asylum within the 

meaning ofthe statute whcin he, or a non-parental relative on his behalf, signs and 

submits a purported application against the express wishes ofthe child's parent. 

About this question, more important than what Congress said in section 1158 

is what Congress left unsaid. In reading statutê ; we consider not only the words 

Congress used, but the spaces between those wbrds. Section 1158 is silent on tiie 

precise question at issue in this case. Although sieiction 1158 gives "[a]ny alien" the 

right to "apply for asylum," the statute docs not command how an alien applies for 

asylum. The statute includes riodefhiiiion of the term *'apply.*' The stamte does not 

• •13 • 



06/01/00 THU 11:51 FAX 202 514 8071 CIVIL OAAG ^ S i i , " 
„e.o;;;o ™ 11..7 FAI 40, 331 ,0,0^ ; . . S C A U P P C I ^ K 

set out procedures for the proper filing of an asjrlum application. Furthermore, tiie 

statute does not identify the necessary contents of a valid asylum appUcation. In 

short, although the statuteSrequires the existence of some application procedure so 

that aliens may apply for asylum, section 1158 says nothing about the particulars of 

that procedure. Scg 8 U.S.C. § 1158. 

B. 

Because the stahitê  is silent on the issue, Congress has left a gap in tiie 

stamtory scheme.* From tliat gapi springs execû Ve discretion.'" As a maner of law. 

^ That Congress left a gap iii the statutoiy scheme does not mean that Congress has done 
something wrong. Whether Cojrigrbss could: or should legislate with sufficient detail to address 
every conceivable set of circumstanices that inighi arise is highly debatable. Seg 
aenerallv Loving v. United States. 116 S. dt. 1737, 1744 (1996) C"To burden Congress with all 
federal rulemaking would divert that branch from more p)rcssing issues, and defeat the Framers' 
design of a workable National Government,"), Congress ftiay properly commit something to the 
discretion of the other branchesjof government. 

*° This case is about the discretion of tho executive branch to make policy, not about 
ministerial enforcement ofthe *!law" by executive officials. It has been suggested that the 
precise policy adopted by the INS iii this case waa required by "law." That characterization of 
this case, however, is inaccurate, As we haye explained;î ivhen the INS made its pertinent policy, 
the preexisting law said nothing about the validity of Plaiiitiff s asylum applications. 

Instead, Congress just provided that "[a]ny alien" may apply fbr asylum and left the 
details of the application process to the discretion ofthe INS, Seg Mesa Verde Constr. Co. v. 
Northem Cal. nist Council of Laborers. 861 F.2d 1124.p 40 (9th Cir. 1988) (en banc) (Hug. J., 
dissenting) (explaining lhat sortjetimes "Congress enactsiî ite general provisions, with the 
specifics to be filled in by the a|cncy'*). Thfe INS, in Its discretion, decided to require six-year-
old children - who anive unaccibmpanicd iii the United States from Cuba - to act in inunigration 

•I 14 B:-
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it is not for the courts, but for the executive agency charged with enforcing the statute 

(here, the INS), to choose how to fill such gaps.V See Chevron. 104 S. Ct. at 2793. 

Moreover, the authority of the executive branch to fill gaps is especially great in the 

context of immigration policv;'' See Aguirre-A^irre. 119S. Ct. at 1445. Our proper 

matters only through (absent special circuinstances) their parents in Cuba. The INS could have 
shaped its policy in a different fashion, perhaps allowing relatives (for example, those within the 
fourth degree of relationship) in the United States to act for such children, But it did not, and we 
cannot. That choice was the sole prerogative of the executive branch. According to the 
principles set out in Chevron. We can bnly disturb that choice if it is unreasonable. Sec Chevron. 
104 S. Ct, at 2793: see also Misfretta v. United States. 109 S. Ct, 647, 678 (1989) (Scalia, J., 
dissenting) (explaining discretibnaiy authority of executive branch in administering statutory 
scheme). 

When a statute is ambigiiouS;or;Sjlcnt on the pertinent issue, it ordinarily is for the judicial 
branch to construe the statute, Seg:generallv Marburv v, Madison. S U,S. (1 Cranch) 137, 177 
(1803) ("It is emphatically the provinOo and duty of the judicial department to say what the law 
is."). But the ordinary rule doê  not always apply: where Congress has indicated that gaps in the 
statutory scheme should be fill|d in by officers of the executive branch (a political branch 
accountable to the people and fit for making policy jud^ents), then the gaps should not be filled 
in by federal judges. Where COngreBs has committed thie enforcement of a statute to a particular 
executive agency. Congress hâ  sufficiently indicated its intent that statutory gaps be filled by the 
executive agency. And the Supreme Court has directed that, for such statutes, if "Congress has 
not directly addressed the precise question at issue, the court does not simply impose its own 
construction on the statute , . , .| Rather, if the statute is silent... the question for the court is 
whether the agency's answer isiijased on a p)crmissible construction of the statute." ChevroTL 
104 S. Ct. at 2782. 

The authority ofthe exediitive branch in immigration matters stems from the primacy of 
the President and other executive oilicialis (such as the INS) in matters touching upon foreign 
affairs. §£e A^irte-Aeuirre,. 119 S, Ct. at 1445. Respect for the authority of the executive 
branch in foreign affairs is a well-establidied theme in our law. §B£ United States v. Curtlss-
Wripht Eyport Corp.. 57 S. Ct. 216.221 (1936) (recognizing "the very delicate, plenary and 
exclusive power ofthe Presiderit as; the sole organ of the federal government in the field of 
intemational relations"). And ttie judicial respect for executive authority in matters touching 
upon foreign relations is even gteater where the presidential power has been affinned in an act of 
Congress. See Youngstown Sheet «fe Tube Co. v. Sawyer. 72 S- Ct. 863. 870 (1952) (Jackson, J.. 
concuiring) ("When the President acts pursuant to on express or implied authorization of 

I s 15 W-:: 
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review of the exercise by the executive branch of its discretion to fill gaps, therefore, 

must be very limited. SeePatileV v. Bethener^ Mines. Inc.. U1 S. Ct. 2524, 2534 

(1991). j 

That the courts owe some dcfetence to executive policy does not mean that the 

executive branch has unbridled discretion in creating and in implementing policy. 

Executive agencies must comply with the procedural requirements imposed by 

statute. See Morton v. Ruiz. 94 S. Ct. 1055. 1073 (19741 Agencies must respect 

their own procedural mles andi regulations. Sfig id. at 1074; see also Hall v. 

Schweiker. 660 F.2d 116. lp9<5lhCit. 1981). An^ tiie policy selected by the agency 

must be a reasonable one iri the light bf the stamttiry scheme. Chevron. 104 S. Ct. at 

2782. To this end, the courts let̂ ih tiie authority to check agency policymaking for 

procedural compliance and for arbitrariness. • But the courts cannot properly 

reexamine the wisdom of Im ĝiericy-proTnulgated policy.'' Sgg SEC v. Chenery 

Congress, his authority is at its inajcimuin, for it includes ill that he possesses in his own right 
plus all that Congress can delegjate•"̂ : see also United States v. Fradc. 709 F,2d 1387, 1402 (11th 
Cir. 1983) (same). 

' ̂  The Supreme Court has instructed us with these weirds: 
[F]ederal judges - who have no consiiniency - haye a duty to respect legitimate 
poUcy choices made by those who do. The responsibilities far assessing the 
wisdom of such policy Choices and resolving theistrugglc between competing 
views ofthe public interest are not judicial ones: -'Our Constitution vests such 
responsibilities in the political branches." 

ChevTOJu 104 S. Ct. at 2793 (citation omitted). 

I IC-^^ ' 16 •••• '• Wk-. 
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Corp,, 67 S. Ct. 1575, 1582 (1947) ("The wisdoin ofthe principle adopted is none of 

our concern."). 

In this case, because the law particularly section 1158 ~ is silent about the 

validity of Plaintiffs purported asylum applications, it fell to the INS to make a 

discretionary policy choice, The INS; exercisingits gap- discretion, determined 

these things: (1) six-year-old children lack the capacity to sign and to submit 

personally an application; for asylum; (2) instead, six-year-old children must be 

represented by an adult in mimigration matters; (3) absent special circumstances, the 

only proper adult to represent a six-y6ar-old child is the child's parent, even when the 

parent is not in this country; and, (4) that the parent lives in a communist-totalitarian 

state (such as Cuba),'* in ind of itself, does not constitute a special circumstance 

requiring the selection of a non-parental representative. Our duty is to decide 

whether this policy might be a reasonable one in the light of the statutory scheme. 

See Chevron. 104 S. Ct. ata7S2. 

But we first address Plaintiffs contentifin that the "policy" relied on by the INS 

in this case is really no poficy at all but is, in reality, just a litigating position. An 

SB£ U.S. Dept. of state, l̂ 99: Country Reports on ifuman Rights Practices: Cuba (2000) 
(noting that "Cuba is a totalitariln state/' where Commuaiiflt Party "exercises control over all 
aspects of Cuban life"). 

I •••̂  17 II;.''. 
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after-the-fact rationalization of agency action - an explanation developed for the sole 

purpose of defending in ĉ urt the agency's acts f- is usually entitled ro no deference 

from the courts. Bradbetrv v. Director. Office of Workers' Como. Program ,̂ 117 

F.3d 1361, 1366 (11th Cif. 1997). But wc are unable to say that the position ofthe 

INS here is just an after-the-fact rationalization. 

The INS policy tow^d Plaintiffs application was not created by INS lawyers 

during litigation, but instead was developed; in the course of administrative 

proceedings before litigatipn commenced. Cf IAL Aircraft Holding, Inc. v. FAA. 

206 F.3d 1042.1046&n.5|(Uth Cir, 2000). While the policy announced by the INS 

may not harmonize perfecijy with earlier INS inte^eiative guidelines (which are not 

law),'* the parties have Cited, and we have fpund, no statiitory provision, no 

regulatory authority, and lio prior agency adjudication that "flatiy contradicts" the 

pohcy. General Elec. Co. v. Gilbert. 97 S. G L 401, 411 (1976); see also Motor 

Vehicle Mfrs. Ass'n v. State Farm Mut. Auto. Insi Co., 103 S. Ct 2856, 2866 (1983) 

' The INS policy on unaccOniiiianied six-year-old children puiporting to file for asylum 
against their parents' wishes wla act out in these writingsi (1) a memorandum, dated 3 January 
2000. fittm the INS General Coiiinsel to the INS CommisiiibncT; (2) two letters, dated 5 January, 
from on INS district director to |*lBinti£rs lawyers and La«aro, letters explaining the decision of 
the INS Commissioner; and (3)|a letter^ dated 12 January,; from Ae Attomey General to 
Plaintiffs lawyers and Lazaro. I 

The INS Guidelines "do not havfe the force and efiett of law." Haitian Refiigee Ctr.. he 
V- Baker. 953 F.2d 1498, 1511 | l 1th Cir. 1992). 
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(noting that agencies ha>|: latitude to "adapt tĥ ir mles and pohcies to the demands 

Of Changing circumstanc^"): That the INS policy was developed in the course of an 
r;' .' • 

informal adjudication, ralier than during formal mlemaking, may affect the degree 

of deference appropriatejbiii: does not renderithe policy altogether unworthy of 

defbrence. gee ghgngQr. I ? S. Cf at 1580; sg^ilsp Cook v. Wilev. 20S F 

1319-20 (11th Cir. 2000)i(explaining that execiitive policies not "subjected to the 

heightened scmtiny of [formal] mlemaking" ire nonetheless entitied to "some 

I l:M':̂  : 

deference"); BisfeyvJJJS|2iF.3d 1059,1063-64 (11 th Cir. 1994) (fmding Chevron 

deference appropriate ê |ê  tiibugh agency policy had not been adopted as 

regulation); U.S. Mosaic llle Co,y, 935 Fl2d 1249.1255 n.6 (11thCir. 1991) 

("Although the agency a|tion in Chevron involved a legislative regulation, tiie 

deference standards set fofth in that case are n6^ appUed to most agency actions, 

including adminisfrative a|judications . . . . " ) . / L d that the INS policy may not be 

a longstanding one likewile affects only the de|ree of deference required." Sge 

17 ^ ' "-S;?̂ :'"' 
The INS claims that the 4>pro8ch taken in Plainti£f*s case is the INS's longstanding 

position on young, unaccompa4ed aliens, The INS. bbwlver, points to no evidence in the record 
showing that the INS, in the pa^, has tikcn this approach-lBut, even assuming that Plaintiffs 
case triggered the making of thi| policy to fit cases like pl^tiff s peculiar circumstances, 
deference to the INS policy woi|d Still be diic if the polie^ is a reasonable one. See Chenerv. 67 
S- Ct. at 1580 ("[PJroblems may|arist iii a case wfaich theJiidniinistrBtive agency could not 
reasonably foresee, problems w|[ch must be solved despit̂  the absence of a relevant general 
rule."). I •/t\::::i> . li^.':; 
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Ghfilieiy, 67 S. Ct. at 15|0. lTfee INS policy, |erefbre, is entitled to, at least, some 

deference under Chevr|n; arid that deferenlc. when we take account of the 

implications ofthe polic| for fiareign affairs, bicomes considerable. 

We accept that A tN^ pblicy at issiife here comes within the range of 

reasonable choices. First| we cannot say that thi foundation of the policy - the INS 

determination that six-ye4-old children necessmly lack sufficient capacity to assert, 

on their own, an asylum |laiin - is unreasonable.̂ " Seg Polovchak v M^PC^ 774 

F.2d 731,736-37 (7th Cir.p8S)<presuming thet^elvc-year-old child was "near the 

lower end of an age rang| in. which a minor mky be mamre enough to assert̂  "an 

r 

In other words, wc do nit think̂ thatthc INS, as af̂ iatter of law, must individually assess 
each child's mental capacity; 4e caniibi say that lookingjat capacity instead of age fbr young 
children is required. Instead, ̂ |e recognize that absolute line drawing - although necessarily 
sacrificmg accuracy and flexibility for certainty and effia'ency - is an acceptable approach See 
Massachusetts Bd. pf Retirem^t v. Mxnsis, 96 S. Ct. 2l$i&2, 2567-68 (1976). And, as long aTthe 
approach taken by the INS is a|-easonable one. we need?î ot decide what the best approach would 

I mB:\yk • --v : li::;: 
We, however, do not mlanto aiggest that the cOiî e taken by the INS is the only 

penmssible approach. Althouj|i the INS is not requî cill> let six-year-old children speak for 
themselves about asylum, neitl^ is lite INS required to i|nore the expressed statements of young 
children. Even young ehildren|anbe capable of having;to accurate impression ofthe facts 
about which they might apeak. |ro obtain asylum, wc doiibt that it is essential fbr a child to be 
able to debate the merits of Ma^sm-Iieninism against the merits of Western-style democracy 
Some reasonable people could |onclude that it should bttiufficient for a child to be able to speak 
about his feare and to recount tHie facts, that suppon his ffê s about returning to another country 
Not mfrequenUy. the law does ifemiit six-year-old childrijii (and even younger children) to speak 
and, m fact, does give their worfs greirt cfleet. Sgg. e.g.jjpocatcllo v, UniteH StHt>̂  394 F.2d 
115,116-17 (9th Cir. 1968) (af|rnung,<distiict court's admission of five-year-old's testimony)-
MillCTV. State. 391 So.2d n02|ll66 (Ala. trim. App, ^ O ) (aflirming decision of trial cour! to 
permit four-year-old to testify); teaker:»:-State. 674 So,2|jl99. 200 (Fla. Dist. Ct. App. 1996) 
(affirmmg trial court decision admitting testimony and stytfemenrs of six-ycar-old victim). 

20 
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asylum claim against the iishe^ ofhis parents)̂  iBccause six-year-old children must 
i W-M: W : Ip::-

have some means of appl^ng foi:asylum, sge 8 itl.S.C. § 1158(a)(l), and because tiie 

INS has decided that the Ihildr^ cannot appl>|ersonally, tiie next elemem of tiie 

I -mM: '•• •::•• • 

INS policy - tiiat a six-ye^-dld ihild must be r^esented by some adult in applying 

for asylum - necessarily ii reasonable. li 

The INS determin^ion tiiat ordinarily | j parent (even one outside of this 
I :i:̂ i;|i'.;: • .;::::: .::||S:::;: 

country)" - and, more im|ortai^, only a parenfi can act fbr his six-year-old child 

1 • •vF:|l-; 
(who is in ttiis country) i|i imnjigration matte| also comes within the range of 

I :pî .:t.. .•:••::::il:v:: 
reasonable choices. In ma|ing tiiat determinatid^ INS officials seem to have taken 

I WBh'̂M- .:::•::: Iii:;;: 

account ofthe relevant, coi|p^ntpolicy interest!: the interest of a child in asserting 

a non-fiivolous asylum clafb;;th^ interest of a pftcnt in raising his child as he sees 

fit; and the interest ofthe p|blic iti the prompt btî  feir disposition of asylum claims. 

The INS policy - by presui|ingti?at the parentis Ijie sole, appropriate representative 

I mm:[.•§'• :;::: 'r^M-
for a child gives paramolmt cĵ insideration to i|e primaiy role of parents in the 

^ V e conclude thai the apprlacli t4en by the INS abliit out-of-the>country representatives 
was a reasonable one. Other ap̂ aefaefemight have beeijiivailable. The INS might have 
selected a policy giving more w|ght tpj|the fact that the piaht of a child in the United States 
remained outside of this countryl: juriidiction. For examie. maybe the INS could have required 
that the adult representative - pi|portiB̂ g to act in immig^on matters (either by applying ifor 
asylum on behalf of the child or Ui effe&t vetoing an application for asylum) for a child in this 
countiy - be present in this comfry himself at the pertineiii time, Seg, Cozine v Bonnick 
245 S.W.2d 935, 937 (Ky. 1952f requiring that next fricr^ p ^ r p o ^ ^ l t ^ ^ ^ ^ ^ ^ S ^ 
court, be resident of state). But >|hat clsie mi^t have beenUone is not decisive for us. 

I 
i 
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upbringing of ttidr chil<|e4 | « t canno,|idude that flie policy's .rr„s on «,e 

parem-child reIationshi,|is|.|cas6nable.- ^ OmfeavJsfewYak. 88 S. Ct. 

.274, 1280 (1968) C U T ^ Q ^ ,„|,Hori,y in ,hdr own household to 

dir«t the rearing of theî h|ld|en is basic in t|.structure of our society."). 

CriHcally in,porta|t. | . l | ms policy |des no, neglect completely the 

independent and separa,|nje^|, that a child |ay have, apart from his parents, in 

applying fbrasylum. S«|aiE|Ehak, 774F.2li736^^ Instead, according to the 

INS policy, special circu|stki|6s may exist 4 l render a parent an inappropriate 

iHivl :::ivii 

coamou pn-aice i„ Ae court. IfaSfe^toM^ftelfiJ 1 « u 

ChUd), Ctonrnielm-Mffnnirr v if oitlia '638 So.2J 912.1 6 (Al» Civ App T / M U K ™ ri^^ 

Ala. Cod. S 12-16-1S0{4) (alloXgl^cnB^ 

22 •»: 
• 
•il|: 

ii: 
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representative for the ch|d.t jvhere siich ci|mstances do exist, the INS policy 

appears to permit otherj | | j | . | c s i d 6 | a ^ r o t . to speak fbr the child in 

immigration matters. S o , i o U e | e m , : t | ] i | | does protect a child's own right 

to apply for asylum unde|se|li|, 1 l is despit|iie contrary wishes ofhis parents. 

We are not mitroub|d|y|he degree of o|diencc that the INS policy appears 

to give to the wishes of p|re|t|;es,icially pa i |b who are outside this countrys 

jurisdiction. BecauseCon|e4mdecidedthat|a]nyalien"(includingsix-y^^^^ 

children) may apply for aS3jur|,|asiC. § l l S S p ) , Congress has charged the INS 

- when it promulgates i | l | | | | f i l l s ; M i p j t h e statutory scheme - with 

facilitation, not hindrancc^of Il4:ie^slative S ^ [ § s i Shoemaker v gS3 

F.2dSS8,861 (11th Cir. 1 |88||blfai6 that Qi£|sin does not provide agency with 

license ,o"frustrateO the u|de|l |„g 6ongn=ssio|l poUcy"). We recognize that m 

some instances, the INS pc|ic| |deferring to |^nts - especially those residing 

outside of this country - mi|ht|ui|ier some six-y|f-olds with non-frivolous asylum 
• I mmk\ -i: z:-im:> 

claims and prevent them fr|m poking their st|iory right to seek asylmn. But, 
i^llilCir- ::>̂ :••:•ll:̂ ^̂  

2̂  Under the INS policy, a su|st4,ti| cotiflict of interit between the parent and the child 

whether a substwihal conflict of |te^st;^ists. the INS coĵ ider̂  the potential merits of a chHd's 
asylum claim. If the child wouldlavb îexcfeedingly st«i^ case for asylum. AeTSent's 
un̂ ^mnsness to seek .sylum on L t Wd's behalf may irflate. under L WS pol '^t i t the 
parent IS not representing adequaflyjaieiiihild^s interests. |f 

ill!I;::.•!'23 • '̂̂ ---fr'"̂ -

i :-tl;;:l|| 
I :.::i::::ip: 

mm 

\m: 
: | i :^ 
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•:t:BI|::: •.::::• 

considering the weU.e|tal|l̂ iied" principlesttf judicial deference to executive 

agencies, we camiot d i l 4 | e INS policy | this case just because it might be 

imperfect. See Indusfa-i; 
iji!::... 

Pept., A F I ^ - g O V American Pefrnl^ntn fncf , lOQ 

.m 
S. Ct. 2844, 2875 (198o|(mi|er, C J . , concu|ig) (noting that agency poHcy may 

be valid although policyLlsjlbt perfectiy a(|implish legislative goals). And we 

cannot mvalidate the polity wi* intematlial-relations implications - selected 

by the INS merely becaul: Si|6||rsdnally migj|iave chosen another. Ŝ e £h 

104 S. ct. at 2793; se? al?! jnWf^ill^ 1 F.3d atte2-53. Because we cannot say that 
I ;i:|:::l|v;:-;:':i.r-:^$:-::--

tills element ofthe INS p|iG|r |;that, ordinaril|k parent, and only a parent, can act 

for a six-year-old child in |rn^i|^tit»ti matters J ls unreasonable, we defer to the INS 

policy. 

The fmal aspect of tie ll^f policy also wSScs us some. According to the INS 

policy, that a parent lives i l a<|o|ihttpist-totalitJki state is no spedal circumstance 

;:f 

5i .i;;::::*-5; 

i sufficient in and of itself, t| jt|ti|^ the considerJon of a six-year-old child's asylum 

claim (presented by a rela4ve|ri|his tountry) a^hst the wishes ofthe non-resident 

parent. We acknowledge, ls 4:*|4ely-acceptcdPuth, that Cuba does violate human 
1-
m rights and fundamental fridl^jiiaii^ does not iiarantce tiie mle of law to peonle 

^ ^ • r-.mm: 
-mm::-

I mm-I mm I ::f|iil • • • Ji l l 

I f I 
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living in Cuba.- S e e ^ r | § 1999 Countiy Reports on Human 
I •iMm:::m : :;:::^-i:iii: 

to violate fundamental c 

Rights Practices: Cuba(2|o||TheCubanG||nment]continue[s]systematically 

i j B S i ' ' " ' l f ^ ^ ' ' ' ' "O^^s-"). Persons living in 

such a totalitarian state + | | | | | e to | | | | e l y flieir own legal rights, much 

less the legal rights of o t | e | | | | b v e r , : | | j | s o n a b l e people might say that a 

child in the United States i | , h l § | y has a substl|al conflict of interest wid> a parent 

mm ••••••• • • 
residing in a totalitarian | ^ i | t h a t : i | | p e v e n when he is not coerced -

demands that the child l e a | | i | | t i y : t ^ | i p | ^ country with little respect fbr 
I ••:i:.iil:^::-::i': :mm''"'""" 

human rights and basic fre 

i i i l 
Nonetheless, we c|m|^roperiy concfie that the INS policy is totally 

unreasonable in this res 
• l|lpi:::i 

;p^c||ifie| JNS polic ŝdoes take some account of the 

possibility of govemmeni | o ^ t § i : where spec jicircumstances - such as definite 
^ : i i | l 

coercion directed at an indl l i ^TT||̂ a^nt - existp non-parental representative may 

According to the United 
government is "poor." Cuban c 

:̂ .Ŝ ¥l|!S 

i i i Ff|||S#^^^^ i'̂ '̂̂ '̂ M^ Cuban 
~ ~ T ' I \ '1 —"r .7 9PP°se or criraze the government routin 

-harassCed], chreaten[ed] arbitn b|^ai^t[ed], detainted|finprison[ed], and defame[dr Cuba 
reg^^ly demes cihzens 'thc fr. P«ss. iicmbly. and association," aid rS^cts 
die free exercise of religion. Th C|^feonititution proftes that "legally n̂ cognized civil 
hbernes can be dcmed to anyon< ^ f t ^ l y oppo.es if|dtcision of the CubSpeople to build 
socialism.- fse U^Dept. of s i t A f e Repb&n Human Rights P r J c J : Cuba 
™ ^ l T S ) o ^ r ^ ^ ^ ^ ^ Ĵ gl̂ ts, 56th Sess.. U.N Doc. 

' ^ i n u e d violation ofhuman rights 

[ m :i:s| 

•il 

I. :̂R.I 
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be necessaiy to speak M t | ^ g l n : a £ i | | b ^ more important, in no context 

the executive branch entitled t 

IS 

|i6fe deferenc||an in tiie context of foreign affairs. 

See generally United S|tg:ai^tgTiss-^^ Pnrp 57 g. Ct. 216. 221 

(1936). This aspect of 

affairs more than any olies| 

immigration purposes, ntlpar^ 
:i:l::;:fl 

represent and to serve the^^" ̂ ' 

likely would have signi|c^| 

,. .1111 

Nation's intemational afl 

particular parent, but on f 

Hi 
we understand the legal p|ec$ij| 

j^fjicy ŝ emspĵ ^ the conduct of foreign 

!om|tiiin^::|v^||iose to a per se mle - that, for 

i i # g iii^;|ciffc|rian state has sufficient Hberty to 

|sti|iterest^:^i^ child in the United States -

p̂n̂ equences |fe the President's conduct of our 

P^'l l fh a mle woi| | focus not on tiie qualities ofthe 

especially to this intemati inslfi 

Wc are obliged to ai icei 

fiesof thcgô  
$:.:-•&: ••m\'k 
|ts|l:hey;:m;bi 

rpment ofthe parent's country. As 
'-Vi!.-;' V . 

kt̂  direct that a court of law defer 

aspect Mtile INS policy. 

and does not violate secioi* 

approach that tiie INS has Ihm 

» IS 

p^Jie .INS.|)b^|on its face, does not contradict 

|8,valthough |#tion 1158 does not require the 

ito take. 

C. 
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':0 
We now examinelthll̂  

;S'S:apphcatic»f its facially reasonable policy to 

on a poilB' permissible under Chevron, if the 

:••: 
tjb fr̂ at Plaintililt asylum applications as invalid 
mm: ••• î::'̂ -::; Jite;;: 

was "arbitrary, capricioul, M|i abuse of difietion," the decision is unlawful ^ 

Seg 5 U.S.C. § 706(2)(A 

But whatever we perso 

Government, we cannot prop 

discretion here. 

Tlie application sigifediyi 

1:111 
has decided that six-year-o|d:iiii 

|:|p;l 

was a nullity under the INS ]pf|jl| 

prohibiting six-year-old ch 1 

their parents' wishes - is e|tii 

not act arbitrarily or abuse i 

application as void. 
The INS asks us to apply jOî  

set cut in Kleindienst v. Mandel • ^ j l 
"arbitrary, capricious, or an abuie 6 % 
is not the correct standard to ap| ly:| | 
standard were applied, the resull i n ^ 

C I V I L OAAG «3CA 11 i3r:;«aas<<A 
Wm: 

\ei0-£9 
•ei u £ J. 

iiNS v: Yuil'Shaio-Yang 117 S. Ct. 350, 353 

ltorî Park.;̂ Iric|pV9lp^ 91 s. Ct. 814, 822 (1971). 

ig|t tWnk « ^ the decisions made by the 

|oTifclude that fi| INS acted arbitrarily or abused its 

Isubmitted by ||lintiff himself, insofar as the INS 
.,;t III |::;-:':ii|: •:::-::̂ ':'::|ll̂ s:'' 

:cannotiilM^F:asylum riiemselves, necessarily 
=• .:::v:':̂ ::̂ iiip;:-' 

As we havM^ îlained, the INS's per se rule ~ 

|pni perspnallitiHng asylum applications against 

I 
:p deference' 

MM. :W^'^f--:m 
itioh in rejeistii 

| r the law. The INS, tiierefore, did 
Iii: 
IfPlaintifif s own purported asylum 

WM: ' m 
|i.;if; :•,:::;:::::,,:., 
filly|legitiniatc ai itiona fide reason" standard of review 
jt. 2î 76,2585 (l|p?), instead of the more stringent 
Iredon" standar&J^e think that the Kleindienst standard 

case. But We <M|tbte that, even if the Kleindienst 
fsuewould remaH l̂iB some. 

^-'•' tk 21 m. 
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Plaintiff contends 

Chevrpn, the INS decisioil ti 

arbitrary. Plaintiff assert 

Juan Miguel by tiie Cuba , 

claim — bear negativclj 

immigration matters. Tl ; 11| 

recognize some other adult i<\{ 

behalf We, however, |c6 i|l 

circumstances in reachin; 

The INS first det 

coercion from the Cuban 

desires were aligned with 

not clearly wrong and was |o i 

interviewed Juan Miguel 

Miguel might be under sor|e 1 

that Juan Miguel could ex] reisjl 

claim. The INS official, a f y 

based upon her observation d| • CIVIL OAAG 
USCA ll;:nP^ CpERK 

m-.:̂ i:'-- ^̂ ::'''-̂ Îpi': 

l£|030 

^en if tiie INJ ilicy is facially reasonable under 

(reject the apjlpkrions submitted by Lazaro was 

iCnt andthe 

l̂ tances - the alleged coercion of 

pective basis of Plaintiff s asylum 

ij Juan Migue|||;fitness to represent Plaintiff in 

ijaccording 1:0 .intiff, was therefore required to 

entative - n|lely, Lazaro ~ to act on Plaintiffs 

ide that the 
Ji.;-il: .:• ijm;:-
||tiate decision 

iiat Juan Migij 

(enl or that, e 

ipiip3t;ln Cuba. 

mS adequately considered tiiese 
Mm-: 

mm:- , 

m tact, was not operating under 

:if he was, his honest and sincere 

llbfcoercion, t' 

Jiel̂ ? his geniii 

the Cuban gt&iment. That determination was 

tlofdiscretioî  INS official, on two occasions, 

re of the possibility that Juan 

|J^S official cook steps to ensure 

Wishes about Plaintiffs asylum 

ing with Juaim^gucl face-to-face, concluded -

lemeanor- tlffllgiian Miguel's statement was not 

28; 
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the result of duress or co( rciji 

Plaintiffs contention abi u| 

The INS also preli n|d l̂| 

claim and concluded thai 

carmot conclude that the 

In making this assessmi 

asylum applications and 

1 

C I V I L OAAG 
USCA 11; PP C a ^ K 

m: 

e, therefore 

rcion was arbi 

assessed the 

pun̂ fbr asylun 

mVM: 

addition, the INS intervi rwlj 

asylum claim.̂ ' 

The essence of Plai 

he will not enjoy the freed|)ni 

to undergo *'re-education 

be used by the Cuban go 

We do not decide, as the ll|^ 1 
the merits of PlaintiO's asylum cm^ 

1 . . - . . . . . _ • . iJi-W;: 
application within the meaning o | i | M e . But we di l|:ept that this rough look at the 
potential merits was a legitima t'§Mi 
conflict of interest with Plainti 
Plaintiff. 

That tho INS, in making 
claim, never interviewed PlainiifT 
representing Plaintiff - Lazaro 
about the nature ofhis asylum ( lai i | 

i l l 

l&lnot say tiiat the INS's rejection of ' 
tm:.. 

Pective basis of Plaintiff s asylurn 
is?:: 
itobably lacked merit.̂ * Again, we 

leteimiriation wpkrbitrary or an abuse of discretion 
llH-'ite .•;:;:i:^:::-ili-

consider 

ltion provided 

iaz^o and; irii 

iSylum claim M'pihat, if he is retumed to Cuba: (1) 

11 he has in the 

ebctrinationin 

M:m •• • 
it f|»r propagaiipipurposes. No one should doubt 

jiocates. thatihiis 
^ife'considerat 

(deciding wheth 
I'mm that wou 

•lhe information contained in the 

l&e INS by Plaintiffs lawyers. In 

about the basis for Plaintiffs 

iited States; (2) he might be forced 

[6|Timunist theory; and (3) he might 

lary and preliminary assessment of 
p]'of Plaintifrs puipoited asylum 

^̂ ..,aiy assessmen 
i^bdus. Biit 
'Bi«̂ ,-and Plainti 

29 

1^1 
LintifTs father had a substantial 

|lj(dqualify the father from representing 

l̂ he strength of Plaintiflf s asylum 
S did speak with persons 

||llaviryers — on more than one occasion 
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f i l l 
that, if Plaintiff retums tc 

enjoy in the United S afii 

indoctrination, and politic alfpiC 

lei 

i|ir:::;:|| ^ 
Ihejwill be wiffiiit the degree of liberty that people 

persecution" in his native 

the task of defining with ] r^l i 

the INS. S££ Perlera-Esc 

a retum to Cuba, are not 

Nonetheless, we c 

claim — that it probably la ' ^ | | 

claim, an asylum applila|i||| |ist show th 

CIVIL OAAG 
•USCA ii:;.pp-EapKK 

mm: 

|Ail̂ o,'::wb l̂it( 

(pulation of Pi 
ijfii-.viŝ v i::!;::;::.̂ :;:̂  
th*̂  realm of 

|y that the IN 

mm :Mm, 
tent—was arb; 

I that re-education, communist 

iff for propaganda purposes, upon 

Isibility. 

If''-

ant 

1296 (11th Cir. 1990) (s :ai 

properly defined term thr uii 

967 (9tii Cir. 1998) (notir ^ | 

constituting "persecution' 

Plaintiff points to rfc 

person, in circumstances s rr̂  
: 

founded fear of persecuti«|n| 

whole or in large part are gi 

v.INS. 67 F.3d 1325, 133| C 

£iU.S.C.§li 

ii::l ::mr 
iOn-T̂G; phrase 

Executive Q •••• : ^ i : - ' - ^ ' ' 

lhat, where s: 

Bm::. ':-'Um 
Ijulicatioiis); 

attites do not 

l̂ jassessment of Plaintiffs asylum 

Iffy. To make a meritorious asylum 

P. 
:e has a "well-founded fear of 

l(a)(42). Congress largely has left 

m 

l i 
lil-fotmded fear of persecution'* to 
Mi 

Nfbr Immigration. 894 F.2d 1292, 

iNS adjudi' 

|»il|i|intiff̂ i-;iiC 

Jil̂ cal conditi 

însufficient t« j 

||||995)|;\^| 

lit •3o:ii: 

pitbry term is ambiguous, agency 

Mm:: |lne "persecution" or specify acts 

m: 

Is 
:pns or judicial decisions where a 

Ĵ und to have established a "well-

1̂  "which affect the populace as a 

aitablish [persecution]." SceMitcv 

ii:: |%inot say that the INS had to treat 

te 

1: 
f 



06/01/00 THU 12:03 FAX 202 514 8071 
06/01/00 THU 11:14 FAX 404 331 7040 

education and indoctrina iicJjin 

58 F.3d 1425, 1431 (9t i 1 

;:::f 
concept that does not tijl: 

"'•••li 
offensive"); see also Mik ia| 

tiiat "persecution" "requi 

or intimidation, unaccoTi|pi(S|i 

significant deprivation o 

1997) ("[MTjere harassnjErf 

Kurzban's Immigration 

discussing meaning of "p EI|I 

The INS's estimate of fl e f: 

strong on their merits : s 

C I V I L OAAG 
USCA 11 DP 

IRI U S D 

syiionymous 

m: 

0 § 5 ) (explahifc that "persecution is an extreme 

|eii!*iy:;s6tt;;i 

[bhV.INS.146 

We do not know for c*i 
adjudicated, Plaintifrnecessa il^ 
how the record was develope I, 
fears were "well-founded." yf^e} 
like involuntary and forcible 
that we, in the first instance, 
before this Court at all. Instebdlj 
INS. The INS (and the court ) 
circumstances was eligible ft r 
likelihood of success of the a ip] 

es [hot amour 
^•:i''':ii!^:;- ^y.:::: 

ouircebook. 2 

|b persecution."); Ira J. Kurzban, 

p l (6tii ed. 1998) (citing cases 

llbll̂ '), Nbt al̂ lipeptional treatment is persecution, 

ibrted applicaipiis— as applications that were not 

; "persecution." See Ghalv v. INS. 

mace 

m 
llieattnenl our society regards as 

| | d 384,390 (6th Cir. 1998) (stating 

ited incidents of verbal harassment 
g||[:: 

IjUnishment, infliction of harm, or 

rs, 128 F.3d 1009, 1012 (7th Cir. 

ifplaintifrs a! applications were accepted and fully 
1^1 to establij I p l eligibility for asylum. Depending on 
ieetthat ar̂ asb P | | adjudicator might find that Plaintiff's 

1 that soine 1 pitiable adjudicator might regard things 
*̂ n" as persec | p | But these issues are not questions 

§w4^ The liitirh li|inerits of an asylum petition are not 
lareiitnatters that Ipild be committed to the discretion ofthe 

ayk suggested 1 Mtipi asylum applicant in like 
'Vi/'e caiuiOtsa: Ptfi the INS's assessment of the 

islnthiscaise/w ip|bitraiy. 
::M': y.:::.:':: 
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We have not the sli 

policy and about applies t i^ 

choices about which reaBo 

unreasonable, not caprici 3i| 

:••.:!, 
The INS's considerable c Ls|i5 

As policymakers, i 

exercise polirical will. . J 

respect the other branch« | 
. '• \'.k 

••̂ •|:i 

power. It is the duty of t lef i 

render judicial judgment 

When the INS wasfc 

the immigration law of th s | 

INS accordingly develop 

••i 
asylum applications filec d| 

a non-parental relative, 

C I V I L OAAG 
.USCA 11 DP 

[ulionaboiit 

W :̂- p6li«iiy;.'-î " 

can 

I lijjt arbitrary 

l£1034 

SsIS's choices: the choices - about 

%X the INS made in this case are 

:gree. Still, the choices were not 

iilî t were reasoned and reasonable. 

was not abi i K 

cbNCLUSI 

j|i||ofth|:'0 
|fe::p :y-:M:... 
|ii||̂ l|i)Tirts::sHô  

l|ss and of the executive branch to 

Î liot be unquestioning, we should 
jm.'."':̂ .̂'' 

iyipaking p6>l|||i The judicial power is a limited 

F'iexercise political will, but only to 
(iialibranchno 

1 32 

's purported asylum applications, 

jihe INS with no clear answer. The 

|lhe extraordinary circumstances of 

jld child, by the child himself and 

|)|ts of the child's parents (or sole 



06/01/00 THU 12:05 FAX 202 514 8071 
06/01/00 THU 11:15 FAX 404 331 704ft ;|t * 

contradict 8 U.S.C. § Hi 8 

The judgment of fl e 

^ ' ' N O T I C E O F S H O R T E : 

for rehearing en banc are to b 
extensions. 

parent). The INS then 

applications and rejected :tl| 

Because the pree? isi 

entitled to make a policy ee 
:.:|i, 

the outside border of reas srifl 
; !<!! 

•:-:|:: 
act arbitrarily in applyii gl|l 

applications. The Court r si 

the asylum applications fi 

•I; 1 

i l l 

-•$:E \::\:' 
riullitiesl 

, lavf compelle 

I |i||iepolicjy|: 
\W'ii: :••:•• invi;.:!-in 
;Bic|ces^::Aii|: 

Jjopcy and ri 

::::|:̂ -:.. '••::mm: 
$i|i)ves:nDr'̂  

M^iiainti#s 

CIVIL OAAG 
|iscA I I DP : 

1̂ 035 

;Ct;̂ OUrt IS 

mm 

in to Plaintiffs purported asylum 

particular poUcy, the INS was 

Psion that the INS made was within 

f̂ tNS did not abuse its discretion or 

ijing Plaintiffs purported asylum 

sroves the INS's decision to reject 

ilf, but the INS decision did not 

mi-: 

Wf:. 

lED 27 

mm 

«yijfnustbe.::file( 

33 

If petitions for rehearing or suggestions 
lUiiin 14 days of this date. Expect no 

1^ 
m: 
m 
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THE WHITE HOUSE 

O E f i c e o f t he Press S e c r e t a r y 
( B e r l i n , Germany) ' I 

For rmmedaate Rel^^ii ' ^ : j ^ n ^ ~ ^ ~ 

STATEMENT BY THE PRESIDENT 

I am p l e a s e d w i t h t h e d e c i s i o n today o f t h e 1 1 t h C i r c u i t Court 
of Appeals. As I have sa.id b e f o r e , t h i s i s a case about the 
importance o f f a m i l y and the bond between a f a t h e r and son I 
have s u p p o r t e d t h e J u s t i c e Department's c o n c l u s i o n t h a t E l i a n ' s 
f a t h e r , Juan M i g u e l Gonzalez, i s t h e one best s u i t e d t o speak 
t o r h i s c h i l d , and I am pleased t h a t the c o u r t has u p h e l d the 
J u s t i c e Department's d e t e r m i n a t i o n . 
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