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MEMORANDUM FOR DORIS MEISSNER
COMMISSIONER
FROM: vBo Cooper
General Counsel

SUBJECT:  Elian Gopzalez

QUESTIONS PRESENTED

1. Who has the legal authority to speak on behalf of the six-year old Cuban national, Elian
Gonzalez - his father, his great uncle, or the attorneys claiming to represent Elian?

2. Given Elian’s father’s apparent legal authority to speak for the child on immigration
matters, under what circumstances should the child’s interests be considered apart from
the expressed wishes of the parent regarding disposition of the child’s application for
admission and his asylum application?

A. Is the father able to represent adcquately the immigration interests of the
child?
B. May Elian apply for asylum in direct opposition to the expressed wishes of his
father?
SUMMARY ANSWERS

1. The documents and other submitted material indicate that Juan Miguel
/ Gonzalez-Quintana has the legal authority to speak for his son Elian.

2. The INS must determine whether the father has an interest that conflicts with his ability

to represent the immigration interests of the child. Specifically, the INS must consider
whether the possibility of coercion precludes Elian’s father from making his true
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intentions known and speaking on behalf of Elian and whether Elian's asylum application
represents a divergence of interests between the father and child. '

A. After evaluating the testimony of the father and the uncle, we believe the
father is ablc to convey to the INS his true intentions regarding Elian and to
represent adequately the immigration interests of the child.

B.  Athistender age, Elian does not have the capacity to seek asylum on his
own behalf. Since there is no objcctive basis to believe that Elian is at risk
of persecution or torture, the INS should not accept his asylum application
against the expressed wishes of his father.

DISCUSSION

1. Who has the legal authority to speak on behalf of the child - his father, his great uncle, or
the antorneys claiming to rcpresent him?

Juan Miguel Gonzalez-Quintana has submitted numerous documents establishing that he
is the father of Elian Gonzalez. Elian’s great uncle, Lazaro Gonzalez, does not dispute this
claim. Because the child was born out-of-wedlock, some have questioned whether this fact
affects the father’s legal rights. Under Cuban law, however, parental rights are unaffected by
questions of legitimacy. Constitution of Cuba, Article 37.

In immigration matters, relationships are generally assessed under the law of the
jurisdiction where the relationship arose. See e.g., Matter of Hosseinian, Int. Dec. 3030 (BIA
1987). Cuban law also reinforces the right of both parents to exercise parental authority. Articles
82 and 83 of the Family Code of Cuba provide that minor children shall be under the authority of
their parents and that parental authority is shared jointly by both parents. Should one parent die,
as in this case, the surviving parent becomes the sole individual authorized to speak for the child.
The specific rights and duties of a parent, enumerated in Article 85 of the Family Code, include
the obligation to represent the child in all legal transactions and acts in which they have an
interest (Article 85, clause 5). While a person may lose the right to exercise such authority, the
abscnce of any evidence showing that a court has deprived or suspended such authority would
indicate that the parent’s rights continue in force. (See attached Opinion from Library of
Congress.)

Without the consent of the surviving parent, the great-uncle, Lazaro Gonzalez, has no
legal basis to act on behalf of Elian in immigration matters. Although attorneys in this case bave
characterized him as Elian's legal guardian, he has submitted no evidence and made no claim
that he is actually a court-appointed guardian. While INS has placed the child into Lazaro
Gonzalez’s care, the fact that Elian has been released to him does not authorize him to speak for
the child in immigration matters. Instead, he has agreed to care for the child and ensure that he

“ appears at all immigration proceedings. 8 CFR 236.3(b)(4). Given these factors, Lazaro
Gonzalez has no legal basis at this time to represent Elian in immigration matters.
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Three attorneys have submitted Form G-28, Notice of Entry and Appearance as Attorney
or Representative, with Elian’s signature. They assert that they represent Elian, and not Lazaro,
though they have conceded that this representation is through the consent of Lazaro Gonzalez, as
well as by the apparent direct consent of Elian. The attomneys have also indicated that Elian
wishes to pursue his application for admission in the United States, Although the attorneys claim
to have the authority to speak on Elian’s behalf, the law does not appear to support this claim.
While there is no absolute prohibition against a minor signing a Form G-28, the ability to do so
must be evaluated against general questions of capacity. In the state of Florida, for instance, a
minor under the-age of 18 is not considered competent to enter into contracts. See Section
743.07, Florida Statutes (1973). Under INS regulations, the parcnt or legal guardian may sign
the application or petition of someone under the age of fourteen. 8 CFR 103.2(a)(2). Thus, while
it appears that Elian may sign the Form G-28, the INS gencrally assumes that someone under the
age of 14 will not make representation or other immigration decisions without the assistance of a
parent or legal guardian. Here, the father has expressly stated that he does not authorize the
attorneys to represent Elian, and that he does not want Elian to seek asylum. Unless the INS has
direct evidence of Elian’s capacity, Elian's signature on the Forms G-28 does not bear much

" weight

Further, the attorneys appear to have a potential conflict of interest. In their letter of
December 15, 1999, they stated that they reprcsent Elian, “by direct consent, as well as through
the consent of Lazaro Gonzalez, Elian’s custodian, who is currently his legal guardian in the
United States.” As stated above, Lazaro Gonzalez has no legal basis to represent the
immigration interests of Elian. Thus, his personal interests in this matter are separate and apart
from Elian's immigration interests. Since Lazaro Gonzalez appears 10 have retained the services
of the attorneys on Elian's behalf, any fiduciary duty they owe to Lazaro presents a potential
conflict of interest. _

The INS bas no basis to reject the father’s parental autbority. Therefore, we presume that
he has the legal authority to speak on behalf of the child in immigration matters.

2. Given the father’s apparent legal authority to speak for the child on immigration matters,
under what circumstances should the child’s intcrests be considered apart from the
expressed wishes of the parent regarding disposition of the child’s application for
admission and his claim for asylum? '

On December 14, 1999, attorneys retained on behalf of Elian Gonzalez by Lazaro
Gonzalez submitted an asylum application, under Elian’s signature, claiming that Elian would be
persecuted on the basis of his social group if he were returned to Cuba. The attorneys asscrt that
the child is raising the asylum claim independently, rather than through a guardian or
tepresentative. The fathcr has expressly stated that he does not want Elian to seek asylum. The
atforneys have also indicated that Elian wishes to pursue his spplication for admission in the
United States while Elian’s father has stated he wants Elian returned to Cuba.

The antorneys have asserted that Elian's father cannot speak for him in immigxition
matters because he is under the control and jurisdiction of the country from which Elian fears
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persecution. Because the father outwardly supports the regime, the attoreys claim that he
cannot represent the child’s best interests. They also claim that the Cuban government has
prevented the father from expressing his actual wishes for his son.

While we do not regard the attorneys as authorized to represent the immigration interests
of Elian, their assertions call into question the father’s ability to represent adequately the
immigration intercsts of the child. The underlying question goes to whether the father’s personal
interests conflict with his rcpresentation of the immigration interests of the child to a degree
sufficient to justify interference with his parental authority. In this case, the possibility of a
conflict has been raised based on allegations that the father is not free to express bis wishes and
the assertion that that the child is free to raise an asylum claim regardless of the father’s wishes.

A. Father’s ability to represent the immigration interests of the child

Immigration law presents little guidance on the resolution of a parent’s ability to
adequately represent the interest of the child. In Johps v. DOJ, 624 F.2d 522 (5* Cir. 1980), the
Fifth Circuit held that the government violated the due process rights of a five-year old Mexican
national when it issued a deportation order against hcr, because the attorney retained to represent
her spoke for her alleged parents, rather than the child. In that case, the court found a clear
divergence between the interests of the child and those of the “parents,” who had no legal
authority over the child. The court further found that the Mexican birth mother, who claimed her
child had been kidnapped, did not necessarily represent the interests of the child given that she
had not seen the child since the day she was born. In making its finding, the court noted that the
child had been raised in a different culture, spoke a different language, and would, if deported, be
returned to her natural mother’s home to reside with two older siblings who had never seen her
and with whom she could not communicate. Id., at p. 5$24. The Fifth Circuit remanded the case
to the district court with instructions to appoint a guardian ad litem to represent the child in all
further proceedings. [d. :

In this case, the alleged inability of the father to adequately represent the interests of the
child rests not on any estrangement between father and child or the father’s inability to
adequatcly asscss the best interests of his child. To the contrary, evidence in the record,
including the interview of the father and the numerous affidavits he provided, establish that the
father and child share a close relationship, and that the father has exercised parental
responsibility and control for cxample, in the education and health care of the child. Instead, the
alleged inability of the father to adequately represent the interests of the child is based on the
possibility that the father has been coerced. If coerced, the father's representation of the
immigration interests of the child may conflict with the father’s interest in his own personal
safety, rendering him unable to adequately represent the child in immigration matters. Following
Johns, this inability would require the appointment of 2 guardian ad litem to represent Elian’s
immigration interests. Accordingly, it is necessary to evaluate the possibility of coercion and to
determine whether the father’s ability to adequately represent the interests of the child in
.immigration matters is impeded to such a degrec as to justify an interference with the father’s
assertion of parental authority.
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On December 13, 1999, the Officer in Charge for the INS Havana sub office
(accompanicd by the First Secretary and Chief of the Political/Economic Section of the US
Interests Section) interviewed Juan Miguel Gonzalez-Quintana at his home. Mr. Gonzalez-
Quintana described in great detail his close relationship with his son. He submitted affidavits
from several neighbors, family friends, physicians, and Elian’s teacher attesting to the affection
between the father and son as well as the responsibility the father has taken in his son’s life. He
expressed his wishes that Elian be returned to him, that Elian not be allowed to apply for asylum,
and that Elian not be represented by the attorneys purporting to represent him in the United
States. Mr. Gonzalez- Quintana was also asked ‘o express his wishes without speaking (in
writing) in order to protect against the possibility of auditory monitoring of the interview by
Cuban officials. Mr. Gonzalez- Quintana again expressed, in writing, his wish for the child to
return to Cuba. The Officer in Charge found that “the honesty, concern and truthfulness on the
part of Mr. Gonzalez-Quintana was palpable . . . ~ Thus, Mr. Gonzalez-Quintana’s demeanor, as
assessed in person by the Officer in Charge, supports the conclusion that the father’s expressed
wishes are not motivated by outside influences. The numerous affidavits attesting to the closc
relationship between the father and son lend further credence to the father’s request that his son
be returned to him.

On December 20, Elian’s great uncle, Lazaro Gonzalez, was interviewed at the INS
District Office in Miami. Lazaro Gonzalez expressed his opinion that the father’s statements
were coerced. He based this conclusion on four factors. First, Lazaro Gonzalez stated that Mr.
Gonzalez-Quintana, in two phone calls, asked that Lazaro Gonzalez and his family take care of
Elian. The first of these conversations occurred prior to Elian’s arrival in the United States', and
the second occurred on the day Elian was found at sea and brought to a hospital in Ft.
Lauderdale. In subsequent conversations, Elian’s father demanded the boy’s return. The father
never mentioned to INS a conversation prior to Elian’s arrival in the United States and never
acknowledged that he had ever asked his uncle to care for the child. Next, Lazaro Gonzalez, as
well as his daughter, noted the tone of the subsequent telephone conversations with the father,
and opined that he did not appear to be speaking freely. Third, Lazaro Gonzalex stated that,
according to family members living in Cuba with whom he has spoken, Cuban officials are
present at the father’s home and have prevented him from leaving. Fourth, one of the attorneys
stated that he was told by a reporter in Cuba that. according to sources in Mr. Gonzalez
Quintana’s neighborhood, the father had applicd with the U.S. Interest Section for the lottery
program lo come to the United States. Because of the manner in which the DOS and the INS
record applications for various immigration programs, it would be impossible to use govemnment
records to rule out completely that possibility.

In order (o ensure that we have examined fully the question of coercion, the INS sought a
second interview with Juan Miguel Gonzalez-Quintana. At the request of both the US and
Cuban governments, a neutral site was selected, the home of the representative of the United
Nations Intcrnational Children’s Emergency Fund (UNICEF). The INS officer in charge who
hid conducted the first interview also conducted this interview which was held on December 31,
1999. As was the case at the December 13, 1999 interview, Mr. Gonzalez was accompanied by
his parcnts who were present for the interview, was asked a number of questions by the OIC, and

! 1t should be noted here that we have found no evidence that the father consmtéd to Elian’s
travc! to the United States prior to his departure.

5
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was also given a set of written questions. The OIC concluded that Mr. Gonzalez “spoke
truthfully.” The OIC was convinced that Mr. Gonzalez “appeared honest and concerned for the
well being of the child and in wanting the child with them [the Gonzalez family] in Cuba
immediately.”

The statements of Lazaro Gonzalez, as well as a general understanding of the practices of
the Castro regime, make it essential that the INS closely examine the voluntariness of the father’s
statements. The evidence of coercion, however, is far from compelling when weighed against
the personal interviews of the father and the interpretation of those interviews by the INS officer.
Equally important, the existence of political pressure does not necessarily mean that the father’s
expression of his wishes is not genuine. If the father's statements truly reflect his belief as to the
best interests of his child, then there is no divergence of interests. His statements would reflect
his assessment of his child's best interests and should generally be given effect, notwithstanding
any political pressure he may feel. Accordingly, it is important to evaluate all available evidence
with an eye toward determining not merely whether the father is subject to political pressure or
even coercion, but whether he is acting against his true belief as to the best interests of his child.

First, the opinions of Lazaro Gonzalez and his daughter, based on the tone of telephone
conversatons, conflict with the INS officer’s interpretation of her interview with the father.
Because the INS officer interviewed the father in person and was convinced that the father is
speaking truthfully and freely, we believe that her interpretation carries more weight than the
opinions of Lazaro Gonzalez and his daughter.

Second, the telephone conversations, recounted by Lazaro Gonzalez, wherein the father
asked him to take care of the child do not establish a belief on the part of the father that the child
should remain in the United States permanently. If true, the first of these conversations occurred
prior to Elian’s arrival in the United States and prior to any knowledge on the part of the father
that Elian’s mother had perished at sea. Her tragic death fundamentally changed the
circumstances such that any prior statements of the father create no inference as to his true
beliefs after the event. The second conversation with the father occurred while Elian was being
examined and treated at 2 hospital in Ft. Lauderdale. The father’s alleged request that Lazaro
Gonzalez take care of the child is subject to varying interpretations. At the second interview, the
OIC asked the father to discuss his earlier conversations with Lazaro Gonzalez. He disputed
Lazaro’s version, Elian's father stated “At all times I asked that Elian be returned to me.”
Elian’s grandfather interjected and the OIC summarized his view “At no time during his
conversation with his brother did he ask him to take care of Elian. As a family they did not have -
to say such a thing. It's humane and as family, it is an obligation.” Assuming Elian’s father
made the statement, we believe the most reasonable interpretation is that it was 2 normal reaction
of a father to the circumstances of his five year-old son’s lone arrival and medjcal treatment in a
foreign country following the tragic death of his mother, rather than a request that the child
remain with Lazaro Gonzalez indefinitely.

Third, the statements of the attomey concerning the father’s alleged applications under
the United States lottery program carry little weight. We asked Elian’s father in the written
questions whether he had applied either in person or by mail to the US Interests Section for
permission to go to the United States. He indicated in writing that he had not. The statements
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that he had applied for an immigrant visa are based on hearsay and cannot be confirmed or
denied by the U.S. Interests Section or the INS. Even if we'assume the father had applied under
the lottery program, there is 0o information concerning the circumstances of those applications,
including his intentions concerning Elian.? Moreover, the circumstances faced by the father and
his child have drastically changed from the time of any such application.

Fourth, Elian’s great uncle and the attorneys argued that father’s freedom of movement
has been restricted by his government. We questioned Mr. Gonzalez-Quintana at the second
written submission about this allegation and he indicated that his movements are not restricted by
the Cuban government. We recognize that Cubans do not enjoy the freedom of movement we
have in our own country and that Mr. Gonzalez-Quintana is certainly under a lot of scrutiny by
the press and by the Cuban government. We have not, however, found evidence that he is uodble
to move as freely as other Cuban citizens or that his movements are restricted in order to punish
or intimidate him or to influence his parental decisions. We have assumed for purposes of :!*
recommendation that there are limitations on the father’s freedom and that he is being momto:r .
both by the Cuban government and by the Cuban press, but we do not believe that leads to an
inference that the father’s request for his child’s return is not genuine. '

Finally, the father’s loving and active relationship with his child, as established by his
interview and numerous affidavits, coupled with the circumstances under which he now finds his
six year-old son, separated from his only surviving parent in a foreign country immediately
following the tragic death of his mother, strongly suggests that the father’s request for his child’s
return is genuine. After considering the totality of the information currently before the INS, we
believe that the most reasonable inference is that the father is able to represent adequately the
child’s interests in immigration matters.

After weighing the information we have gathered, we believe the father is able to
represent adequately the child’s immigration interests. Accordingly, we believe the INS should
give effect to the father’s request for the return of his child by treating it as a request for a .
withdrawal of Elian’s application for admission. Since we belicve Elian’s father is able to speak
on behalf of his son, we should add that were Elian’s father to come to the United States to assert
his parental authority, we believe that the INS would be required to recognize Elian’s father’s
interests with respect to all immigration matters involving Elian. Elian’s father’s arrival would
necessarily change the custody arrangement we sought with his uncle in his absence. Under the
INS regulations, a child is released in order of preference to 1) a parent; 2) legal guardian; or 3)
an adult relative. 8 CFR 236.3 In the December 13" interview, our officer in charge indicated to
Mr. Gonzalez-Quintana that visas to visit the United States are generally granted for persons in
his situation. Mr. Gonzalez-Quintana indicated he was uninterested in applying for such a visa.

2 No ope has claimed and we have no indication in INS records that Elian’s father ever applied
under the refugee program. Therefore we must assume that the father did not base any such
immigration application on a fear of persecution for himself or his family.

1
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B. Elian's asylum application

While an application for asylum and a request for withdrawal of an application for
admission are inherently contradictory requests, the acceptance of a parent’s request for the
withdrawal of his child’s application for admission does not necessarily preclude a child from
applying for asylum independent of his parent. INS must determine whether it will accept an
asylum application prepared by one of the attomeys claiming to represent Elian and filed under
Elian’s signature. The INS has instructed its Texas Service Center to hold the application until
this determination is made.

A child's right to seck asylum independent of his parents is well established. Section
208(a)(1) of the INA permits any individual physically present in the United States or who
arrives in the United States—including any alien who has been brought to the United States after
having been interdicted in international or United States waters—to apply for asylum. While
Section 208(a)(2) of the INA describes certain exceptions to this right, those exceptions are not -
applicable to this case. There are no age-based restrictions on applying for asylum. Because the
statute does not place any age restrictions on the ability to seek asylum, it must be taken as a
given that under some circumstances even a very young child may be considered for a grant of
asylum. The INS need not, however, process such applications if they reflect that the purported
applicants are so young that they necessarily lack the capacity to understand what they are
applying for or, failing that, that the applications do not present an objective basis for ignoring
the parents’ wishes. Further, the United Nations Convention on the Rights of the Child requires
state parties to: :

take appropriate measures to ensure that a child who is seeking refugee status or
who is considered a refugee in accordance with applicable international or
domestic law and procedures shall, whether unaccompanied or accompanied by
his or her parents or by any other person, receive appropriate protection and
humanitarian assistance in the enjoyrnent of applicable rights.

United Nations Convention on the Rights of the Child, Article 22, 28 LL.M. 1448, 1464 (1989).°

Neither section 208 of the INA, nor the Convention on the Rights of the Child, however,
addresses whether a child may assert a claim for asylum contrary to the express wishes of a
parent. We believe, in keeping with the United States’ obligation of nonrefoulement under the
1967 Protocol Relating to the Status of Refugees, certain circumstances require the United States
to accept and adjudicate a child’s asylum application, and provide necessary protection, despite
the express opposition of the child’s parents.

The Seventh Circuit helped define those circumstances in Polovehak v. Meese, 774 F.2d
731 (7 Cir. 1985). The Court held that the significant rights of parents to direct the life of their
ohild did not preclude the child from raising an asylum claim, despite the parents’ opposition.
The parents’ significant interests entitled them, however, to participate in all immigration matters

regarding their child. In that case, the INS accepted an asylum application by a twelve-year old

3 The United States is a signatory to the United Nations Convention on the Rights of the Child,
not a party.
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boy and granted asylum without notice to the parents. The Seventh Circuit held that the
government had erred because it failed to ensure that both parties received an adequatc
opportunity to assert their interests. The Court found it persuasive that the boy, who was twelve,
was sufficiently mature to articulate 2 desire for asylum apart from his parcats’ wishes.

In assessing the parents’ rights, the Court applied the balancing test established by
Matthews v. Eldridge, 424 U.S. 319 (1976), which provides a mechanism for assessing the level
of procedural due process necessary in a given proceeding. Under that test, the government must
assess the private interest affected by the proceeding, the risk of error inherent in the chosen
proceeding, and the interest of the government in using a particular proceeding. Based on that
analysis, the Polovchak court found that the involvement of the parents must be weighed against
any competing procedural interests, ultimately concluding that the parents’ risk — the loss of
their ability to direct their child’s interests ~ significantly outweighed the burdens imposed on
the government by providing the parents with notice and opportunity to participate in the
procedure.

The Supreme Court has applied the same balancing test in assessing the standard of proof
necessary to permit the termination of parental rights. Recognizing “that freedom of personal
choice in matters of family lifeis a fundamental liberty interest protected by the Fourteenth
Amendment,” the Court held that parental rights could not be severed absent clear and
convincing evidence of a basis to terminate. Santosky v. Kramer, 455 U.S. 745, 753 (1982).
The Court noted that the child and the parents “share a vital interest in preventing crroneous
termination of their natural relationship.” Id. at 760. Consequently, applying the Eldridge
factors, the Court determined that the private interest affected by proceedings to terminate
parental rights is commanding, the risk of error in using a preponderance of the evidence
standard is substantial, and the countervailing government interest in using the preponderance of
the evidence standard, rather than the clear and convincing evidence standard, was slight

The issue here — whether the INS should accept and adjudicate Elian’s asylum
application in direct opposition to his surviving parent and legal guardian — does not result in the
termination of parental rights. It carries the potential, however, of significantly prolonging,
perhaps indefinitely, Elian’s separation from his father, resulting in a substantial interference
with the father's parental rights. So, while Saptosky is not directly applicable to this case, the
INS must keep in mind the potential interference with the father’s parental rights when
determining whether to accept and adjudicate Elian’s spplication for asylum. In Polovchak, the
Seventh Circuit addressed the competing interests of the twelve-year old boy who had clearly
expressed his desire to apply for asylum and of the parents in asserting their parental rights by
requiring the government to allow the parents to participate in their child’s immigration matters.
Here, the father may not have an opporfunity, in a meaningful way, to participate in the
adjudication of Elian’s asylum application because his residence in Cuba may preclude him from
travelling to the United States or because he is unwilling to do so. In order to respect the
-parental rights of the father, the INS must first deterroine whether a true divergence of interests
exists with respect to Elian’s asylum spplication. Is Elian truly seeking asylum? If not, would
his return violate United States’ international obligations? If the answer to either question is yes,
the INS must adjudicate the application, but in a way that provides the father with 2 meaningful
opportunity to participate.
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(@) Elian's capacity to assert a claim for asylum on his own behalf

While the asylum statute clearly invests a child with the right to seek asylum, the
question of capacity to assert that right is unresolved. The Polovchak case recognized that
twelve-year-old boy was sufficiently mature to be able to articulate a claim in express
contradiction to the wishes of his parents. It did not specifically reach issues relating to the
capacity of a younger child, but opined that a twelve-year old was probably at the low-end of
maturity necessary to sufficiently distinguish his asylum interests from those of his parents.
Elian’s tender agc is clearly one of the factors that must be considered in assessing whether he
can assert an asylum claim. At age six, well below the lower end of necessary maturity
described by the Seventh Circuit in Polovchak, we have serious doubts as to Elian’s capacity to
possess or articulate a subjective fear of persecution on account of a protected ground. Thereis
no indication from the information INS has received that Elian possesses or has articulated 2
subjective fear of persecution on a protected ground, or that he has the ability to do so.
Moreover, we do not believe that Elian, at age six, is competent to affirm that the contents of his
asylum application accurately reflect his fear of returning to Cuba, if any. We believe, therefore,
that despite his signature on his application for asylum, Elian lacks the capacity to raise an
asylum claim. Thus, we do not consider Elian to be seeking asylum or refugee status on his own

behalf.
(ii)  Objective basis for a valid asylum claim

Capacity is only one of the issues that must be assessed, however. In cases involving
unaccompanied minors who may be eligible for asylum, the INS Children's Guijdelines,
following the recommendations of the UNHCR, advise adjudicators to assess an asylum claim
keeping in mind that very young children may be incapable of expressing fear to the degree of an
adult. Tn recommending a course of action for evaluating a child’s fear, the Children’s
Guidelines notc that the adjudicator must take the child’s statements into account, but it is far
more likely that the adjudicator will have to evaluate the claim based on all objective evidence
available. The UNHCR notes that the need for objective evidence is particularly compelling
where there appears to be a conflict of interest between the child and the parent. UNHCR

Guidelines, para. 219.

Thus, while Elian appears to be too young to raise an asylum ¢laim on his own behalf, if
objective information demonstrates that there is an independent basis for asylum, '
potwithstanding the father’s stated interests, the INS would be obliged to consider the claim. In
evaluating whether such information exists, the INS should first consider the allegations
contained in his asylum application. :

/ Elian's application for asylum bases his claim on two grounds. First, the application
describes past persecution to members of Elian’s family, including detention of Elian’s

" stepfather, imprisonment of his great-uncle, and harassment of his mother by the communist

party. Second, the application describes the potential for political exploitation of Elian, based on

a political opinion imputed to him by the Castro regime, resulting in severc mental anguish and

suffering tantamount to torture. The application includes a request for protection under the

10
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Convention Against Torture. When attorney Roger Bemstein first submitted the application on
December 10, he reserved the right, in his cover letter, to supplement the application with
supporting documentation. In a meeting prior to the interview of Lazaro Gonzalez, Mr.
Bemstein stated that he has spoken to witesses who could attest to the allegations of past
persecution and the likelihood of political exploitation.

None of the information provides an objective basis to conclude that any of the
experiences of Elian’s relatives in Cuba bear upon the possibility that Elian would be persecuted
on account of a protected ground. Further, while we are troubled about the possibility of
political exploitation and resulting mental anguish, it does not appear to form the basis of a valid
claim for asylum. There is no objective basis to conclude that the Castro regime would impute to
this six-year old boy 8 political opinion (or any other protected characteristic), which it sceks to
overcome through persecution. See INS v. Blias-Zacarjas, 502 U.S. 478, 112 S.Ct. 812 (1992)
(holding that an applicant for asylum based on political opinion must show that the alleged
persecutors are motivated by the applicant’s political opinion).

Finally, the allegation that any political exploitation of Elian requires protection under the
Convention Against Torture is without objective basis. The assertion that the mental anguish
Elian might face would be sufficiently severe to constitute torture under the Convention is purely
speculative. Additionally, to merit protection under the Convention, the applicant must
demonstrate that the torture would be inflicted intentionally. Even if the Castro regime seeks to
exploit Elian for political gain, there is no reason to believe that it has any intention of inflicting
severe mental anguish or any other form of harm recognized by the United States as torture upon
Elian. Further, under U.S. law, the definition of mental suffering that can constitute torture is
very narrow: it must be prolonged mental harm caused by the intentional infliction of severe
physical pain or suffering, the administration or threatened administration of mind altering
substances, or the threat of imminent death to the victim or another person. 8 CFR 208.18(a)
Again, there is no indication that any political exploitation of Elian by the Castro regime would
involve such tactics.

We do not believe Elian has the capacity to form a subjective fear of persecution on
account of a protected ground. Further, there appears to be no objective basis for a valid claim
for asylum or protection under the Convention Against Torture. Therefore, we believe that there
is no divergence of interest between the father and child with respect to Elian’s asylum
application which warrants interference with the father's parental authority. Elian’s return to
Cuba would not violate the United States’ obligations under the 1967 Protocol Relating to the
Status of Refugees, the Convention Against Torture, or the Convention on the Rights of the
Child. The INS may give effect to the father’s request for the return of his child by not acccpting
or adjudicating the application for asylum submitted under Elian’s signature.

’
/

Disapproved j
Approved for the reasons stated in the memorandum HAo ’
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' IN THE UNITED) STATES DISTRICT COURT
"FOR THE SOUTHERN DISTRICT OF FLORIDA

: )
ELIAN GONZALEZ, a minor, by and )
through LAZARO GONZALEZ, a; next )
friend, or alternatively as temporary legal )
custodian of ELIAN GONZALEZ, a minor, ) CASE No. 00-0206-CIV-
") HOEVELER
Petitioners/Plaintiffs, )
- ) RESPONDENTS/DEFENDANTS’
V. ) MOTION FOR EXPEDITED
) SCHEDULING OF
JANET RENO, Attorney Genersl of the ) DEFENDANTS' MOTION TO
_ United States; DORIS MEISSNER, ) DISMISS OR ALTERNATIVE
Commissioner, Immigration and )  MOTION FOR SUMMARY
Naturalization Service; ROBERT VVALLIS, ) JUDGMENT, AND PLAINTIFFS'
District Director, Immigration and ) MOTION FOR PRELIMINARY
 Naturalization Service; UNITED STATES ) AND PERMANENT
- IMMHGRATION AND NATURALIZA- ) INJUNCTIVE RELIEF AND
TION SERVICE; and UNITED STATES ) PETITION FOR WRIT OF
DEPARTMENT OF JUSTICE, ) MANDAMUS
)
Respondents/Defendants. )
)

Defendants move for expedited scheduling of the proceedings on the government's
Motion To Dismiss Or Alternative Motion for Summary Judgmclit, and plaintiffs' Motion
For Préliminaxy and Permanent Injunctive Relief and Petition for Writ of Mandamus.

This Motion is based on matters set forth in the accompanying Motion To Dismiss Or
Alternative Motion for Summary Jud;zment and Opposition To Motion for Preliminary
Injunction, as well as on the following events;

1. Ehan Gonzalez ("Elian"), a six-year-old native and citizen of Cuba, was one of
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The language and the stated purpose of the Guidelines is consistent with this recognition:
“This memorandum is written to provide [asylum officers] with background and guidance
on adjudicating cﬁildren’s asylum claims.” See Guidelines for Children's Asylum Claims
(Plaintiffs’ Complaint, Exh. C). Nothing in the language of the Guidelines mandates the
adjudication of a juvenile applicant’s application for asylum. See Jean, 727 F.2d at 982.
Under the foregoing analysis, the plaintiffs have failed to demonstrate that Elian
has a clear right to the relief that 1s sought on his behalf — the nullification of INS’s
refusal to accept and adjudicate the: asylum applications. For this reason alone, they have
- failed to state a claim for mandamus relief, and the request for relief should be dismissed.
In the alternative, the Court should grant the government summary judgment on this
claim.
D. DEFENDANTS ARE ENTITLED TO SUMMARY JUDGMENT ON
WHETHER THE COMMISSIONER PROPERLY ACCEPTED JUAN
GONZALEZ' WITEDRAWAL OF THE ADMISSION AND ASYLUM

APPLICATIONS PI/RPORTEDLY PROFFERED ON ELIAN'S
BEHALF

(1) THE COMMISSIONER'S DECISION IS "FACIALLY LEGITIMATE
AND BONA FIDE"

As mentioned at Lhe beginn ng of this Section, the test for granting summary
judgment is whether there is "no genuine issue as to any material fact . . , [such that] the
moving party is entitled to judgmeat as a matter of law." Fed. R. Civ. P. 56(c). Plaintiffs'
action challenges the Commissioner's decision to recognize Juan Gonzalez' parental

authority to speak for six-year-old Elian in withdrawing the asylum applications that
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others purported to file on Elian's tiehalf. Because in reviewing that decision, the Court
looks to what was before the Comraissioner when she rendered her decision and there is
no dispute "as to any material fact" in that record, this case is nipe for summary judgment.
In assessing that decision, moreover, the Court should determine only whether the
Commissioner has advanced "a facially legitimate and bona fide reason” for her decision.
See Cuban American Bar Association v. Christopher, 43 F.3d 1412, 1428 (11th Cir.
1995) (reviewing Attorney Genera''s parole decisions for "facially legitimate and bona
fide" reason); Perez-Perez v. Hanberry, 781 F.2d 1477, 1482 (11th Cir. 1986) (same).

- The Supreme Court first articulated this standard in Kleindienst v. Mandel, 408 US 753,
770 (1972), where it held that "wh:n the Executive exercises [the power to make policies
and rules for the exclusion of aliens] negatively on the basis of a facially legitimate and
bona fide reason, the courts will [not] look behind the exercise of that discretion.”

When Elian was brought asore on November 25, he was, as a matter of law,
deemed to be an applicant for admission to the United States. The source c".)f that
classification 1s INA § 235(a)(1), & U.S.C. § 1225(a)(1), which reads:

Aliens treated as applicants fo- admission. An alien present in the United States
who has not been admitted or who arrives in the United States (whether or not at a
designated port of arrtval and including an alien who is brought to the United
States after having been interdicted in international or United States waters) shall
be deemed for purposes of thi: chapter an applicant for admission.

See also INA § 101(a)(13)(A), 8 U.S.C. § 1101(a)(13) (defining admission as lawful
entry after immigration inspection and authorization by immigration officer). Like any
alien seeking to enter the United States, Elian had to be inspected by an immigration
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officer to confirm his admissibility '* See 8 U.S.C. § 1225(a)(3); 8 C.F.R. § 235.1(d).
"[T]he inspection process is cnitical to the integrity of the immigration system. . . . The
purpose of these procedures is 'in addition to makinig a closer examination of [an alien's]
right to cater in the first place, [to] require and obtain information and a variety of
records that enable [immigration officials] to keep track of the alien after hus entry.™
Leal-Rodriguez v. INS, 990 F.2d 939, 946 (7th Cir. 1993) (citation omitted).
The day Elian arrived at Hollywood Hospital, Supervisory Immigration Inspector
Edward Agundez deferred his immigration inspection until December 23. Record at 22.
" Elian's mspection was deferred because he was receiving emergency medical treatment
and adequate informatioh about his parents was unavailable. /d Under this deferred
inspection procedure, Elian was granted a limited parole into the United States pending
his inspection. Id. at 22; see 8 C.F.R. § 235.2(e) (allowing parole for deferral of
inspection on account of medical disability). "The parole of alicns seeking admission is
simply a device through which needless confinement is avoided while administrative
proceedings are conducted. It was never intended to affect an alien's status, and to hold
that petitioner’s parole placed her 1:gally ‘within the United States' is inconsistent with the
congressional mandate, the administrative concept of parole, and the decisions of this

Court.” Leng May Ma v. Barber, 357 U.S. 185, 188-90 (1957).

¥ Under the statutory scheme:, an alien (a person not a citizen or national of the United
States) is deemed to be secking "entry” or "admission" into the United States if he "arrives" at a
port of entry (such as an airport) and 1as not yet been admitted by an immigration officer. INA §
235(a)(1), 8 U.S.C. § 1225(a)(1), as added by IIRIRA § 302(a); 8 C.F.R. § 1.1(q).
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Elian has, by virtue of his fzther's having spoken on his behalf, asked to withdraw
his application for admission, and the INS has imdicated that it would grant that request.
Record at 1-2. Sc.cﬁon 235(a)(4) of the Act expressly allows this. "An alien apblying for
admission may, in the discretion of the Attorney General and at any time, be permitted to
withdraw the application for admission and depart . . . from the United States.” 8 U.S.C.
§ 1225(a)(4). This is not rare. For fiscal year 1997, the INS reported permitting more
than half a million aliens, 556,966 to be exact, to withdraw from seeking admission. See
U.S. Immigration and Naturalization Service, 1997 Statistical Yearbook of the

- Immigration and Naturalization Service 166 (1999).

The INS Immigration Inspetor’s Field Manual provides guidance for the use of
this authority. Where unaccomparied minors are concerned, the Manual mstructs
immigration inspectors to allow withdrawal whenever appropriate. But before doing so,
it further states, "the INS officer must be satisfied either that the minor is capable of
understanding the withdrawal process, or that a responsible adult (relative, guardian, or in
cases where a relative or gnardian is not available, a consular officer) 1s aware of the
actions taken and the minor's impending return." Record at 277 (Inspector’s Field
Manual, Chapter 17.15(f)). This is what happened bere. The INS determined that Elian
1s of such a tender age that he lacks the capacity to make immigration decisions. It
apprised Elian's father of the situation, and his father withdrew Elian's application for

admission and declined to assert an asylum claim, as a result of which Elian will be
returned.
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The Manual also iﬁstmcts immigration inspectors to make every cffort to asﬁertain
whether the safety of an unaccompznied minor lacking the capacity to make immigration
decisions would be threatened if he returned home. /d If there is an objective basis to
support a claim for asylum, the minor would be placed in removal proceedings. Id; see
also id. at 285. The Attorney General explained how this section of the Field Manual
applied to Elian's case in her letter 1o couﬁsel of January 12, 2000. Record.at 25-28. In
that same letter, she made clear thar the question of whether Juan Gonzalez was the
aﬁpropriatc person to speak for Elizn in immigration matters was one of federal, not state

: law. Id at26. Section 103(a) of tte INA provides that the Attorney General's
determinations and rulings "with respect to all questions of law" under the INA "shall be
controlling." 8 U.S.C. § 1103(a). Her determinations and rulings with respect to Juan
Gonzalez' authority to speak for Elian are entitled to Chevron deference.

No one disputes the authenticity of the birth certificate Juan Gonzalez provided to
the INS. Nor should there be any cispute that he possesses parental authority. In
immigration matters, a legal relationship is generally assessed under the law of the
jurisdiction where the relationship arose. See, e..g., Matter of Hosseinian, Int. Dec. 3030
(BIA 1987). Under Cuban law, on the death of one parent, parental authority remains
with the surviving parent. Record at 202. That authority, under Article 85 of the Family
Code of Cuba, includes the authority "to represent their children in all legal transactions
and acts in which they have an interest. . . ." Id That authority is precisely what Juan

Gongzalez is seeking to exercise. F.orida law is similar. See Fla. Stat. § 744.301 ("The
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mother and father jointly are natural guardians of their own children and of their adopted
children, during minority. If one parent dies, the natural guardianship shall pass to the
surviving parent, and the right shall continue even though the surviving parent
remarries.").

Lazaro Gonzalez and his attorneys are claimng that Juan Gonzalez's assertion of
parental authority cannot be relicd upon because he is saying only what Cuban officials
demand he say. Id at 266-68. The: INS, however, expended great effort to assess that
allegation through two interviews of Juan Gonzalez conducted by Officer-in-Charge

* Silma Dimmel, witmessed by State Department Official Jeffrey DeLaurentis, at Juan
Gonzalez' home and at a neutral site. The INS carefully examined the issue of coercion.
Neither Dimmel nor Jeffrey DeLaurcntis believes Juan was coerced. /d at 228-29, 235,
245. Dimmel's summations of her two interviews describe a father who is speakang from
his heart. Id at 55, 235. Elian wa; taken from Cuba without Juan Gonzalez' consent, and
he wants ham back:

It is this officer's obéervaﬁo:u that Mr. Juan Migunel Gonzalez Quintana is

deeply concemed for the well being of his child. . . . He as well as his

parents are emotionally distressed and became emotional several times

dunng the interview. Mr. Conzalez did not appear to be forced or coerced

to speak with us and claim[ed] he wants his son. Both he and his parents

appeared honest and concerned for the well beiny of the child in wanting

the child with them in Cuba immediately. The longer the child remains in

the U.S., the more they will continue to suffer. Their emotional stress and

pressure is the reason for thzir not returning to work.. Mr. Gonzalez met

with us voluntarily and spoke truthfully and honestly. He misses and wants

his son back and the grandparents cannot mention Elian's name without
becoming emotional. This is an honest, genuine and unified family
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thoroughly engaged in Elian's life, that has been under distress since the
taking of the child by his mother.

Id at 243. The INS asked questions in written form to overcome the possibility of
listening devices. It also took into account the circumstances — that Juan Miguel and
Elian had a close, loving relationship, and the tragic death of Elian's mother, and
concluded that Juan Miguel's request for Elian's return to him represented his true wishes.
Moreover, the INS properly concluded that Juan Gonzalez' parental authority
extends to the question of whether it should accept the asylum applications purportedly
3 filed on Elian's behalf. As with the application for admission, to adjudicate an asylum
application ostensibly submitted by a six-year-old without cognizance of the father's
parental authority contradicts the principle that pnmary responsibility for the care of
children rests with their parents. See Wisconsin v. Yoder, 406 U.S. 205, 232 (1972),
Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925). With this role as primary care-
giver and protector comes the "common law . . . recognition to the right of parents, not
merely to be notified of their children's actions, but to speak and act on their behalf."
Hodgson v. Minnesota, 497 U.S. 417, 483 (1990) (Stevens, J., concurring) (citing J.
Schouler, Law of Domestic Relations 337 (3d. ed. 1882); 1 W. Blackstone, Commentaries
452-453; 2 ]. Kent, Commentarie: on American Law 203-206; G. Ficld, Legal Relations
of Infants 63-80 (1888)). As Justice White explained in Stanley v. lllinois, 405 U S. 645
(1972):

The private interest here, that of a man in the children he has sired and
raised, undeniably warrants deference and, absent a powerful countervailing
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interest, protection. . . . The Court has frequently emphasized the

importance of the family. The rights to conceive and to raise one's children

have been deemed "essential,” Meyer v. Nebraska, 262 U.S. 390, 399

(1923), "basic civil rights of man," Skinner v. Oklahoma, 316 U.S. 535, 541

(1942), and "[r]ights far more precious . . . than property rights,"” May v.

Anderson, 345 U.S. 528, 533 (1953). "It is cardinal with us that the

custody, care and nurture of the child reside first in the parents, whose

primary function and freedom include preparation for obligations the state

can neither supply nor hinder." Prince v. Massachusetts, 321 U.S. 158, 166

(1944).
405 U.S. at 650 (parallel citations omitted).*

Moreover, the government's position that only Juan Gonzalez can speak for Elian

- in immigration matters does not rest only on their parent-child relationship. A parent's

interest in controlling the upbringing of his child is "a counterpart of the responsibilities
they have assumed.” Lehr v. Robertson, 463 U.S. 248, 257 (1983); accord Parham, 442
U.S. at 602. Biological parentage simply offers a person "an opportunity . . . to develop a
relationship with his offspring.” Lehr, 463 U.S., at 262; see also Caban v. Mohammed,
441 U.S. 380, 397 (1979) (Stewart J., dissenting). Itis the "demonstration of

commitment to the child through the assumption of personal, financial, or custodial

15 See Parhamv. JR., 4421].S. 584, 602-03 (1979) (outlining a "presumption that
parents possess what a child lacks in maturity, experience, and capacity for judgment required for
making life's difficult decisions."), Gremegna v. Parole Commission, 666 So.2d 135, 136 (Fla.
1996) (Florida legislature has determined that consent of the victim is not defense to the crime of
lewd conduct with minor because a ckild is incapable of understanding the full consequences of
acts enumerated in statute); Orange Motors of Miami, Inc. v. Miami Nat'l Bank, 227 So. 2d 717,
718 (Fla. 3d DCA 1969) (finding agreements entered into by minors are voidable because minors
do not have capacity to contract); Lib2rty Mut. Ins. Co. v. Conley, 152 So.2d 521, 523 (Fla.App.
1 Dist. 1963) (same); see also Elkins .. Vanden Bosch, 433 So.2d 1251, 1252 (Fla.App. 3 Dist.
1983) (holding that 12 and 15-year-old children possess sufficient intelligence, understanding, and
experience to make mature choice between parents in a custody battle); Berlin v. Berlin, 386
So.2d 577 (Fla. 3d D.C.A. 1980), rev. denied, 394 So.2d 1151 (Fla.1981) (same).
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responsibility” that gives the natural parent the authority to speak for the child and
triggers an interest warranting the protection of the courts. See Hodgson, 497 U.S. at
445; Stanley, 405 U.S. at 651; Lehr, 463 U.S. at 261.

The INS assured itself not aaly that Juan Gonzalez is Elian's father but that the
relationship between the two is very close. Juan Gonzalez remained a central part of
Elian's life despite his divorce from: Elian's mother, Elisabeth. During the first INS
interview in Cardenas, he explained that Elian spent more time at his residence than at
M:s. Brotons' residence. Jd. at 49, 52. "He would sleep and eat here and spent most of

" his time here." Id at 49. Elian attended school near his father's home, ate most of his
meals with his father, and shared the same bed as his father and step-mother. Id His
father participated in Elian's schoo. activities and attended meetings with Elian's teachers.
Id. at 52, 76. He saw to it that Elian received necessary medical care when he needed
surgery. Id at 51, 88. He met Elism's emotional needs and provided him with food and
shelter. Id. at 52-53. The evidence is that Juan Gonzalez is committed to Ehian "through
the assumption of personal, financial . . . [and] custodial responsibility.” Hodgson, 497
U.S. at 445.

Among cases the INS relied upon in its deliberations is Polovchak v. Meese, 774
F.2d 731 (7th Cir. 1985). There, against his parents' wishes, twelve-year-old Walter
Polovchak had filed an asylum apglication claiming Soviet authorities would persecute
him on account of his conversion to the Baptist faith. 774 F.2d at 733. The INS granted

the application because it deemed him sufficiently mature to apply, later granted him
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lawful permanent residence, and subsequently issued a departure control order.
Litigation ensued in both state and federal court. In the state litigation, the llinois
Supreme Court eventually held that; the trial court had erred in malang Walter a ward of
the court, thereby removing him from his parents’ custody. /d.

Meanwhile Walter's parents filed suit in federal court asserting that the INS' failure
to give them notice and an opportuaity to be heard before it granted Walter asylum and
issued a departure control order violated their procedural due process rights. Id The
district court granted them summary judgment against the INS on their claim that the INS

" had not followed its procedures in issuing the departure control order and enjoined the
order’s enforcement. /d. at 734. The government appealed, and the Seventh Circuit
affirmed. The primary question before it, the court of appeals observed, "concerns what
action the government must take ta ensure that both partics, the parents and the child,
receive an adequate opportunity to assert their interests.” Id. at 734. It sided with the
parents, observing that "[f]rce personal choice in matters involving family life is a
fundamental liberty interest of a parent because 'the parents’ claim to authonty in their
own household to direct the rearing of their children is basic in the structure of our
society." /d

The significance of the Polovchak case lies in its recognition of the importance of
parental authority and in its recognition that some children are too young to assert certain
rights that override that authority. The INS had accepted and adjudicated twelve-year-old

Walter Polovchak's asylum application because it deemed him sufficiently mature to
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apply. At that age, the Seventh Circuit noted, Walter "was presumably near the lower
end of an age range in which a minor may be mature enough to assert certain individual
rights that equal or override those cf his parents." Id at 736. By the time Walter's case
reached the Seventh Circuit, he was on the eve of his eighteenth birthday. Id That
placed him at the high end of the range:

at age seventeen (indeed, on the cve of his eighteenth birthday), Walter is

certainly at the high end of such a scale, and the question whether he should

have to subordinate his own political commitments to his parents' wishes

looks very different. The minor’s rights grow more compelling with age,

particularly in the factual context of this case.

The ability of a young persan to decide to which political system he

professes allegiance necessarily increases with age. 'We do not suggest that

every twelve year old entertains serious political views (although some

may); we would, however, suggest that many seventcen year olds do.

Similarly, as the child grows, his parents' influence over him weakens, and

the time his parents have in which to guide him grows shorter.

Id at 736-37.

Deference to the INS is particularly iraportant here because this case implicates
questions of foreign relations. See Aguirre-Aguirre, 119 S. Ct. at 1445 (INS officials
"exercisc ecspecially sensitive functions that implicate questions of foreign relations™). A
declaration by Ambassador Mary A. Ryan discusses at length how the decision reached
by the INS in Elian's case is consistent with the principles that the Department of State
expects to be followed in similar cases involving American children. Record at 286-90.

The INS decision to respect Juan Cionzalez' parental authority is consistent with the

principles that inform the Department of State's consular work on behalf of American
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citizen children in foreign countries. Id at 288, 19. That consular work is based on the
assumption that the parcnts of American citizen children, not the Department of State or
the United States Government, should decide what is best for their children. /d at 287,
6.

If a U.S. citizen minor child were found overseas and subject to a dispute
concerning possible return to the United States, the Department of State explains, "we
would expect the government of that country immediately to seek the child's survwmg
parent, if any, and to contact U.S. consular officials for assistance in doing so if

" necessary.” Id at 288, 8. The Department of State would not expect the surviving
parent to be required to participate in a foreign court's custody procecdings to establish
his or her right to assume responsibility for the child as against distant relatives or
outright strangers. /d. Thus, what the United States does in Elian’s case may have
implications far beyond this case.

Elian is well below the low end of the range the court in Polovchak referred to.
Given Elian's extreme youth and the absence of any reliable evidence that Juan Gonzalez
is not being candid in insisting that Elian return home, the Commissioner's decision to
recognize Juan Gonzaleé' parental authority is facially legitimate and bona fide and must

be upheld.
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BY_FACSIMILE TRANSMISSION AND FIRST-CLASS MAIL

Kendall Coffey, Esg.

Coffey, Diaz & O'Naghten, L.IL.P.
2655 South Bayshore Drivae, Suite 200
Miami, Florida 33133

Re:

Dear Mr. Caoffey:

Elﬁmmm:umg@w&m

I want to thank you and your colleagues for meeting wich us
on such short notice yYegterday to discuss matters in light of the

Court's decimion to dismiss the abeve

rcaptioned lawsuit.

As discussed yesterday, the principal objective of

Commissioner Meissner and the Attorney
a prompt, fair, and oxderly resclutior
most conducive to Elian’s well-being.

y General is to bring about

As Judge Moore sgtated in

his decigion, "each passing day is angther day lost between Juan

Gonzalez and his seon,
each side of this litigation place th
Gonzalez above 311 others."

decision of January 5, 2000.

In light of the Southern District

and the need, emphasized by the court,

delay, the government would new procaeE
to carry ocut the decision of the Commil

(and] the Courté

can only hope that those on
interests of Elian

Under these circumstances, we are
prepared to revoke Elian’s parole intd

temporary care in order to carry out (

Lazaro Gonzalaz's
ommissioner Meissner’s

‘s digmissal of the lawsuit
to avoid any further

» in the ordinary course,
sioner that the districe

court sustained by effecting the immediate reunion of Elian and

his father, unless Lazaro Gonzalez obthined an in

appeal to change the legal status quo.

junction panding
A9 you know, a motion for

[LYARVAV N ]

.a2-,e5

3 of this case in the manner .
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an injuﬁction pending aﬁpeal, while propérly granted only rarely,

is the recognized means ‘within our judicial system by which
Lazara Gonzalez may seek judiclal intervention if he disagrees
with the district court s determination that the appellees are

free to proceed with their intended course of action.

We are willing, however, to consider an alternative way of
proceeding in this case so long as appellate Proceedings ¢an be
completed and Elian can be reunited with lhis father in a
timeframe comparable to what would norwally be required for the
Court of Appeals to rule on a request for an injunction pending

appeal. Our discussions yesterday regarding a joint motion for

an expedited appeal may present a framework for such an
arrangement. '

We propose that the parties agree in writing to request
jeintly, not later than tomorrow, Maxch 44, 2000, that the Court
of Appeals set an expedited briefing schedule and accelerate its
consideration of your ap
conditions:

1.

| = |
Appellant's oaning brief is due seven
calendar days from tomorrow, March 24, 2000;
appellees' answering brief is due seven
calendar days irom the date of service of
appellant’s brief; and appellant's reply
brief is due three calendar days from the
date of service of the answering brief,
Service is to be by same-day fatsimile
transmission and first-class mail. Oral
argument will be conducted as scon thereafter

as practicable} :

| ,
If the Eleventh Circuit panel g#ants the
parties' jcintimotion for expedited briefing
and consideration, appellees will not
exercise their authority to revoke Elian's
parole and terminate Lazaro Gonzalez's
temporary care!of Elian pending the court of
appeals’ decision on the expedited appeal.
If the Eleventh Circuit panel afifirms the
district court, Lazaro Gonzalez and his
family agree to comply with 'tha instructions

|

peal, subject ta the following terms and
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of the Immigration and Naturalization Service
concerning Elian's nransfer|within three
calendar days of the Eleventh Circuit panel's
decision, unless appellant obtains an
injunction pending the filing and disposition
of a petition for a|writ of certiorari in the
Supreme Court. Any motion by appellant for
such an injunction shall be expressly
conditioned upon appellant's filing of such a
certiorari petition|within five calendar days
of the court of appeals’ decision and, if
requested by appellees, shall be further
expressly conditioned upon agreement by
appellant to the filing of a joint motien in
the Supreme Court for expedition of the
consideration of the certiorari petition to
the maximum extent possible.

3. In accordance with
of the INS for FElia
and Nationality Act
regulations, this a
appelleas from term
temporary care of E
INS determines that
change of circumst
appropriate placeme

he ‘ongoing responsibility
under the immigration
and implementing

reement shall not prevent
nating Lazaro Gonzalez’s
.ian in the event that the
there has been a material
ces affecting Elian’s

L.

5 approach acceptable. If we are
unable to xreach agreement, ths government will make arrangements
to implement Commissioner Meigsner’s decision as described above.
Please advise us as te your pgsition not later than 12:00 pP-m.
tomorrow, March 24, 2000.

We hope you will find th

/1)
/] |

VAV

@005

P.84-05
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We thank you for ypur co
willingness to respond prompt

opposing co-counseal

NSC/LGL ADVISER

~

202 616 3777

htinued professionalism and for your
1y .

Sincerely,
i

'DAYTI);J; KLI

Deputy Director

Office of Immigration Litigation
Civil Divieion

U.S. Department of Justice

P.0. Box 878, Ben Franklin Statien

|Washington, D.C. 20044

(202) 616-4300 (telephone)
(202) 616-4948 (faceimile)

EARVAVRY]

F.a5/a83

TOTAL P.BS
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Talking Points
March 27, 2000

We have never taken the position that we would wait out a full appeals process beforc
reuniting Elian and his father.

We offcred the Miami relatives an agreement to postpone the reunion of Elian and his
father until the end of the 11* Circuit process if Lazaro Gonzalcz explicitly agreed to

promptly turn over Elian if their appeal did not prevail, and barring an injunction from the
SC pending cert.

They have not agreed -- or in fact -- responded to this reasonable option that preserves
their appeal rights while ensuring that Elian will not have to wait for an prolonged period
before being reunited with his father. -

We are in the process of informing Lazaro Gonzalez’ counsel that we want to meet with
them to work out the details of an orderly reunion between Elian and his father. We have
informed counsel for Lazaro Gonzalez that Elian’s parole status will be terminated as of
Thursday, March 30, 2000 at 9:00 am.

> 0 2 0O

What if they still agree — will you wait out this longer schedule?
We would not speculate.
What is your reaction to the Court’s schedulc?

We're grateful that the Court of Appeals is willing to expedite its consideration of the
case, however we continue to be concerned about the continuing scparation of this little
boy from his father. As we explaincd to the Court in our filing today, Lazaro has twice
failed to commit to the condition that he to promptly turn over Elian if his appeal does not
succeed. That being so, and as we told the Court of Appeals, the INS is under no
obligation to maintain the current arrangement.

The relatives-have filed a notice of intent to appeal and say they will stay the course, Will
you wait until all appeals are exhausted before removing the child?

As T have said, we are committed to rcuniting this child with his father in a fair,
prompt, and orderly way. Beyond that, I am not going to discuss the steps we may
take or a timetable for achieving the reunion. -

What is the next step?
I do not think it would be appropriate for me to share the details of our plans, but Ican

say we will work with everybody concerned to achieve an orderly, fair and prompt reunion
between Elian and his father.
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Statement by Attorney General Janet Reno
on the Elian Gonzalez Case

«As 1 said earlier this week, our goal is to reunite Elian with his father in a fair, prompt
and ordcrly manner. From the beginning, we have been mindful of the fact that at the center of
this case is a six year old boy who has been through a terrible ordeal. We arc concerned for him
and will continue to try to resolve this matter in a way that avoids additional trauma to him.

“Earlier this week, Federal District Court Judge K. Michael Moore sustained our
judgment that Elian should be reunited with his father. We have been willing to postpone the
reunion while the district court considered the case, but we are not willing 1o wait through an
open-ended appeals process that could prolong the separation of this child from his father. We
agree with Judge Moore that “cach passing day is another day lost between Juan Gonzalez and his
son.” and we cannot risk the harm that a prolonged separation might create.

“That is why we have proposed a solution that allows Elian’s Miami relatives adequate
opportunity to appeal their casc, while working to achicve a reunion between Elian and his father.

“Yesterday, we asked the relatives to agree L0 an expedited appeals schedule, and we also
asked them to commit to quickly returning Elian to his father if their appeal does not prevail. As
of this moment, they have not agrced to comply with these terms.

“We will continue to try to reach an agreement with Elian’s Miami relatives that meets
these objectives. To that end. we have sent their attorneys another Ictter this evening setting forth
the next steps.

“A great strength of the United States is that we are a Nation of laws and of respect for
the law. T hope that all in the community will work together to uphold our laws and help make an
orderly process possible.”

HHHH#

00-144



Department of Justice

Statcment By the Department of Justice
March 28, 2000

“From the beginning, we have been mindful of the fact that at the center of this case is a six year
old boy who has been through a terriblc ordeal, We are concemed for him and will continue to
try to resolve Lhis matter in a way that avoids additional trauma to him.

“We have gone to great lengths to bring about a resolution (hat is prompt and that is carried out
. a manper that creates as little disruption for Elian as possible. Since the Commissioner
announced her decision on January 5, 2000 that Elian Gongzalez’ father speaks for Elian in
immigration matters, the INS has encouraged all parties to work together to facilitate Elian’s
return to bis father in a cooperative way. :

“Both U.S. and international law recognize the unique relationship between parent and child, and
family rcunification has long been 2 cornerstone of both American immigration Jaw and INS
practice. This is a country where the rule of law is respected and upheld. A federal court has
considered this case and has sustained the Justice Department’s dccision, a decision which was

based on the facts and the law.

“It has been nearly twelve weeks since the Commissioner’s decision, and four months since Elian
was separated from his father and lost his mother. It is time for this little boy, who has been
through so much, to move on with his life at his father's side. ““As District Court Judge Moore
said in his ruling last week: “‘each passing day is another day lost between Juan Gonzalez and his

sO11.

“We continue to urge everyone invelved to work together to understand, respect and uphold the
bond between parent and child and the laws of the United Statcs.”

#Hi#
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Parole and Revocation of Parole ( Pernis 5o + ke kuu_
Wlo wt Lorval a‘_iwmn)

When Elian Gonzalez first arrived in the United States, the Immigration snd
Naturalization Service (INS) paroled him into the care of his great-uncle Lazaro
Gonzalez, pursuant to 8 CFR 235.2(¢). That regulation provides that “[w}hencver an
alien on arrival is found or believed to be suffering from 2 disability that renders it
impractical to procced with the examination under the [Immigration and Nationality] Act,
the cxamination of such alien . . . shall be deferred for such time and under such
conditions as the district director in whose district the port is lacated imposes.” Elian has
remained 1n 2 parole status under this provision since his arrival on Thanksgiving.

Elian’s parole status means that he has temporary permission to remain in the United
States until the INS is prepared to complete the inspection process in his case.

__\‘% Revocation of his parole entails the termination of his legal status in the United

States. However, it does not necessarily entail the immediate restoration of physical
custody by the INS. '

TOTAL P.B2
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| U.S. Department of Justice
 Imrmpration and Naturalization Service

QOffice of the Execuriva Assaciale Commissigner | 425 ] Street NW
" ||| Washingrom, DC 20336

MAR 24 2000

Kendall Coffey, Esq. i
Coffey, Diaz & O'Naghten, L.L.P.
2655 South Bayshore Drive, Suite 200
Miami, Florida 33133 :

Re:  Elian Gonzalez v. h{eno._cl al.. N g# 11424-D (1 1% Cir)

Dear Mr. Coffey:

The Department of Justice ycsterday provjded you with 8 proposal that would give your
client, Lazaro Gonzalez, the opportuniry to pursug an appeal of the District Court’s judgment
sustaining Commissioner Meissner's decision thiit Elian Gonzalez’ father speaks for Elian in
immigration marters, while at the samc time assufing a prompt reunification of Elian and his
father if such an appeal is unsuccessful. This praposal followed the District Court's dismigsal of
your client’s complaint, which sought to enjoin the Immigration aud Naturalizarion Service (INS)
from implemenling its decision. In our proposaljithe government expressed its willingness to
withhold implementation of the Commissioner'sidesision, without requiring your client o seek
and obtzin an injunction pending sppeal, while yiur client sought review in the Eleventh Circuit.
In exchange, we had asked t(hai your client join i a motion for an expedited appeal process,
agree to a specific schedule governing an appeal ffo the Eleventh Circuit and any proceedings
before the Supreme Court, and comnply with INS|instruciions concerning Elian’s ransfer to s
father should yout client not prevajl on appeal.

)

In order to provide your client with the of

pportunity to seck and obtain review in federal
court, the INS has already withheld implementatjon of a decision that it hag had full authority o
implement since the Commissioner's announcel

dent on J anuary S, 2000. The government's
latest proposal would have postponed implement

ation pending cxpedited review at the Eleventh
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Kendall Coffey, Esq.
Page 2

Circuit and an spportunity ta seek an injunction fom the Supreme Court. but your response does
not accept our offer.

As$ an initial matter, We are unable to ag
body make decisions conterning Elian’s furure.
States, os well as universally accepted standards
for and makes decisions for his chikl especially ¢ne of siuch tender ycars as Elian. The
Commissioner has determined that Elian’s fathedjproperly speaks for Elian in immigradon

matters. The Atorney General has ratified that decision, and the district court has now sustained
il | '

to your proposal that some newly constituted
(Inder the Constiturion and laws of the United
of the international community, 2 parent speaks

While your reply s1.1gg4:st:a| an altemative Hriefing schedule, your letter agrees to neither
the filing of a joint motion 1o expedire the appeal|with an accelerated briefing schedule nor a
specific written commitment by Lazaro Gonzalez'ta abide by the instructions of the INS
regarding Elian’s reunification with his father in the event of a decision on appeal in favor of the
povernment. If we have misinterpreted the intenfion of your letter and your client would agree to
the other terms of our proposal, we wobld be willing to agree to a briefing schedule that
accormmodates your desire 1o have the additionalt
brief while adhering to the overall imeframe

the nced for a prompt reunificotion of Elian and jn
district court’s decision, we would pruceed to ey
pending certiorari as described ini our letter of yeg

ion. In light of Judge Moore's recognition that
“zach passing day is another day lost between Juan Gonzalcz and his son,” we arc not prepared to
forestall the implementation of that decision to axcornmadale a lengthy appeals process, or
without a firm commitment to an orderly reumﬁ ation of Elian and his father if the Eleventh
Circuit affirms the distric court’s decision. Eligh should be rewnted with his father in a prompt,
fair, and orderly manner. Our offer was an attempt to rcach that objective by agreement of the
partics.

In the absence of such an agreement by ripon on Monday, March 27, 2000, District
Director Robert Wallis and I hereby give natice that Elian’s parole will terminate as of Thursday,
March 30, 2000, at 9:00 a.m. If you do not agred to aur propesal, tis time peried will provide
you the opportunity te scck an injunction pending appeal.

dy exper ienced, it is obviously desirable to
er as possible, and we continue 1o seek
ordingly, we believc it is advisable for Lazaro

In view of the raumna that Elian has alreat
reunite this boy with his father in as smooth a mg§
Lazaro Gonzalez® cooperation ir that effort. Acp



03/27,00 MON 16:50 FAX 202 456 9110 NSC/LGL ADVISER 1¢]004

03/24/00 22:28 2202 514 9077 I [@ooyg
MAR-Z4-20P@ 20:56 INS GENERAL COUNSE 292 514 6P44 P.04sB84

Kendall Coffey, Esq.
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ce: Opposing co-counsel
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“As T said earlier this week, our goal is tggreunitc Blian with his father in a fair, prompt
and orderly manner. From the beginning, we haye been mindful of the [act that at the cepter of
\his case is a six year old boy who has been throtigh a terrible ordeal. We arc concernad fat him
and will continue to Lry to resolve this maller in § way that avoids additional trawmna to him.

“Barlier this week, Federal District Courf}Judge K. Michael Moore sustained our
judgment that Elian should be reunited wilh his farher. We have been willing to postpone the
reunjon while the district court considered the cdse, but we are not willing to wait through an
open-ended appeals process that ¢ould prolong e scparation of this child from his father. We
agree with Judgc Moore that “‘gach passing day s another day losl berween Juan Gonzalez and
s son,” and we cannot risk the harm that a profonged scparation might create.

“That is why we have proposed a solutiap that allows Elian’s Miami relatives adequate

opportunity to appeul their case, while working jo achieve a reunion between Elian and his
father.

“Yesterday, we asked the relatives 0 aggee 1o an expediled appeals schedule, and we also
asked them to commit to quickly returning Elian{to his father if their appeal does not prevail.  As
of this moment, hey have not agreed to complyjwith these terms.

“We will conlinue to try to reach an agrgement with Elian’s Miami relatives that mects
these objectives. ]'o that cnd, we have sent theif attorneys another letter this evening setting forth
the next steps. |

“A grent strength of the United States is{that we ure a Nation of laws and of respect for

the Taw. 1 hope Lhat all in the commuoity will work together to uphold our laws and help make
an orderly process possible.”

00-144
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Correy, Diaz & O'NAGHTEN, L.L.P.
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TELEARONE L30E) 285~ 0800, EXT.; 1O}
TTLEcomiEa (208) 25-0257

KENDALL COFFEY onall: nc@abopadosiia.com

David J. Kline, Deputy Director

Office of Immigration Litigation

Civil Division

U.S. Deparunent of Justics

Post Office Box §78. Ben Franklin Swaton
Washingron, D.C. 20044

RE:  Elin Gonamlez v. Reop, et al; Casc do. 00-0206-CIV
Dear Mr. Kline:

resolurion of the case of six-year old Elian G
sugh positions by the INS in the past

Following Elian’s tragic ordesl and miracglous arrival at our shores, the INS publicly
announced its position that iseues of Elian's custody should be detsrmined in the family courts of
our state judicial system. This position was nat onjy sepsibler it comported with the law. Indeed,
ac the leading judicial decisions have Firmly establikhed, the INS s pot an agency with competency
or expertise in assessing the best intereats of minor childzen. Pracisely for that reason, federal courts
have typically deferred to mmate family courts the needs and welfare of children atc to be

defined

her apnouncing its adherence to the wadition of
e issues, the INS abruptly reversed fields in the
the state judicial process, the INS refused 1o
ace essentially that it wonld ignore any decision

relying on state family courts conceming children
casc of Elian. Insead of affording respect o
participste in those proceedings and opted to anno
of Florida’s judicialy.

{al remedy would have to be pursued in federal
e U,S. Diswriet Court in the Southezn Diswict of
petically to close the court house doors to 2 six-
of standing and lack of eny meaningfil judiciel

Following the INS' insistence that any j
court, the Lazaro Gonzalez family proceeded 10
Florida Omnce again, however, the INS acted en
year-old child Arguing leck of juisdiction, |
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CorreyY, Diaz & O'NAGHTEN, L.L.P.
David J. Kline
March 24, 2000
Page 2

right to revisit INS decisions, the INS contended that K i
on the issues of his best interests and his right to remain in this counny. Asyou know, while losing
on the first twa issues, the INS nonetheless prevailed/on the third ground a5 Judge Moore held, in
cnbstance, that Elian’s fate is to be finally determinefl by the INS, not a federal court

With the court house closed to Elian a second ime, the parties confront further proceedings
to resolve whether this child’s canse, paid for with the life of his beloved mother, desexves even 8
chance to be heard and considered, Like you, we shate the hope ofmutaal approach so that “those
on each side of the litigation place the interests of ElfAn Ganzalez above all athers.” We also share
the desire for a prompt and fairly comsidered resolutlpn of this case. Toward that end, we propose
a framework for a final adjudication thar will operate i more promspily than any envisioned inyour
lemes. At the same time, the STUCTUre We propose is hoe that truly addresses the “intarests of Elian
Gonzalez,” a reality that has not been yer adjudicaed through the purely legal paper exchanges
berween Jawyers 10 date. Indeed, while no court of pther forum of adjudication bas yet made any
derermination of the best interesis of this child, [the need for addressing that issue remains
paramount, So clearis the primacy of this issue that Wice President Gore and Texas Governor Bush,
the Democratic and Republican candidares for PresiBent of the United States, both agree that there
chould be 2 day in court o declde whet is in the bes? interosts of this child and whether he should
rempain in the United States.

A:cardingly,wasuhmitmatshningawwk fomMonda:r,pmaed.ingsshnmdbe conducted
to review and determine once and for all whether,[based on the best jnterests of the child, Elian
sheuld continue the recavery and healing process that is now \mderway. In thet proceeding, critical
igsues eould be considerad that have never been evaluated before 2s part of an analysis by the INS,
the Deparnnent of Justice or agy coust, Example
child psychologisis wheo have testified under o
psychalogical harm if foreibly removed w Cuba
ordeal of this small child whose mother died 0
aloae on an inner mbe for some fifty hours before
long-termmn, sven permaneat damage from such an
concern. Equally clear i the fact that the gubseqlient bonding with a materna)l figure in his life,
Marisleysis Gonzalez, has been jategyal part gf a healing process that, according to experts,
cannot be disrapted at this time without great risk gf injury to Elian.

t the child faces substantial risk of serious
is time. Al of us are aware of the fraurnatic
sivim a chance at freedom and who then drifted
olng rescued by fishermen- The potental for
tepecly traumatic axpetience rerpains a grave

Just us these key cireumstances have never e part of the decision-making by the INS, slso
ruissing is any assessment of Elian's foture in Cliba. Will he beina healthy, stable household
receiving urgendy needed and continuing psychdl gical care, or wolld he, whatever may be the
father's wighes, be subjectto contral by the governient that would inevitably include indoctrination,
hrain washing and political exploitation in accorgnce with the wishes of the regime in Cuba? In
any eveluation of 2 child’s jnrerest ip our country, the issues of present and petential psychological
barm as well as the future environment awaiting 4 child are closely srudied in ordex 1o do what is

NO.Ee3 P.3/7

quch information include reports by expert .

LoAR AN
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I, done these things in the case of Elian. The '
aded evaluation finally to take place,

right for a child, Andyet, remarkably, the INS has
framework we propose would permi? that critically

| the wishes of the biolopjcal father ase, of
v the Washingten law firm of Williams &

As part of assessing the interests of the chil
course, ignificant. We would readily agree 10
Connolly, along with their client, Juan Miguel ez, to appeat in the adjudication process W
present evidence on all relevant issues. Indeed, the p icipation of counsel for the father will be
helpful in several respects. In this way, e father’s lawyers could Belp address and potentially
respond to troubling evidence thatthe father has beer physically and psycholagically abusive in the
past, has a history of alechal abuse, and has lied aby i
stepfather who saved Elian’s life 1o the father's ovp
These are {ssues that would always be considered in3m fair-minded evaluationafa child’s interests
in our country. Alsaafactorio be a2 least considered/are ths consistent and strong feelings of Elian
himself who desperately wants 18 remain here, o .'. »d by a loving and protecive farmily, and in
fulfillment of his mother’s dying wish, All these 2fe MatETs which should be considered before
Elan’s fate can be fairly determined and ifretrievaply transformed. For obvious reasons, ftisa
process that is demended by any basic noton of faifness and compassion.

In structuring a framework for this determgination, the jesues would include the matters
described in this letet, especially the risks of psychiploglcal harm 10 Eliag, 2s well as the question
of his legal ﬁgh!mremnininmiscmnm. The far ly and the INS would agree to abide by the
judgment of the peutral decision raaker and foregqiany svenues of appeal whatsoever. Thus, we
epvizion that, in its entirety, this process could be fompletad within vwo weeks. Staed simply, if
the INS would agree at last1o provide a day in court 0 this srna)] child, the result would be not only
a fair determinetion of what’s right for Blian but a uch faster resolutian than is possible through
farther court bates.'! While thete are various spproaches o selecting & facrfinder for what would
amount to a binding arbitration, we are prepared 1® work smumcdiately and responsively with asy
proposal the INS would suggest. By way of esbraple, local individuals could include former
Independent Counsel and Appellate Judge Daniel §-
Smith. Should you prefer an arbitrator who is K
include former Senators Bob Dole and George Mik
judges. Due to the wgent time congtraints imposéd by the INGS Jetter, we have had no opporhunity
to speak 1o any potential arbitrator. We ore confiltens, though, that a neutral and highly respected
arbitrator could be very promptly identified and dgreed o by the parties if there is 2 wil} to do s0.

\Even under the scenario of the NS’ ulti
appellate court might heas oral argument of rendgy its opinion. Thesa processes ate typically
concluded months after all the bricfs aze filed. Nioreover, should cithes side scek Supreme Court
review, the Court’s imetable cannot be predetersnined, even by the INS.

amum | the partics cennot control when an
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In the event a dramatically expedited proceeding
not be copsidered by the INS, we nm 1o the pending 2
that, before farcibly removing Elian to Cuba, the INS
his asylum claim. that is, of his right to temain in s
will eenter on the statutory mandate of U.S.C. §1158(a) concerning asylum rights for “Any
alien...irrespective of the alien’s status...." Stared simply, we Believe that a six-year-old child also
counts as "y alien.” 1ndeed, your own agency’s ol cial position is that, “Theye are Do age-based
reswrictions on applying for asylum.” (Bo Coaper Mi . noranduzn, Jaauary 3, 2000) We agree with
thar premise, and itend 1o emphasize that poink dviring the appeal. Morzover, as Judge Moore
hinself asked during the hearing, “Where does it spy in the smtute, 'But if you ar= under 6'7""
(Hearing Transeript at 84). !

to provide areal day in count for Elian will
bweal, Through iis process we seek aruling
joust allow a chance for fair consideration of
'couphry. Toa cubstantial extent, this appeal

e District Court found that “apy alien” was
ude 2] aliens.” (Ordes, ar 45) Nonetheless, as
reflected by the INS’ own posiﬁon.!hcdisﬁctjudgs own questions, and the language of the statute
:rself, the issue of the appesl, whether “sny alién” includes Elisn Gopzalez, is ohviously an
extsemely substantisl one. And yer, yesterday, you bve a0 ultimatumn with an effect that could only
reduce significantly our ahility to present fairly these issues. Ironically, while condemned killersim
our society enjay appellate nghts that ardinarily exceed ten Yoars, \be INS would now impose 2
Jimetable for submirting legal papers on behalf of Elian that wials ten days. Thisistraly troubling
because theve is no evidence in this case showing that Blien will be barmed by contibuing 0 513y
pere during a narmal appeal period, To the con . all the expert analysis an record compellingly

demonsuates that he faces great harm if abruptly IF

As a resuly, itis evident that the Yikely reslt of the INS’ ultimaton is to minimize Elian’s
appellate rights and pegatively impact his chaneds for a successful outsame. This is especially
apparent concerning the five day ultimatumn. for peceiving &n appellate decision, researchipg all
applicable issucs and case Jaw, drafting, fializing /presenfing and filing 8 petitian for yeview before
the United States Supreme Const. The Gve day d for limiting & process that, according t
court ules, should take ninety days, is 3 drastic 4 unconscionable impairment of Elian’s nghts.

We are thus deeply wroubler by the unjus
qv drestically diminishing the eppellate fights of 8
possible resolution is your objective, you €an
process that we advosate for concluding all iss

ed {nsistence and accompanying threats directed
inerable child. We belicve thatif the specdiest
should egres to the Two weeks, “no appeals”
& yelevant to this marter. If a fair and considered
Jetermination af the pending foderp) judicial litigation is your goal, the coercive and dramatic
reduction of Elian’s appellate righrs cannot be ret neiled with any thesis of faimess. Tnstead, the
likely resalt of the INS® uitimatum would be 10 crpate, ATMOSL, aperceprion of meaningful appellate
process while at the same fime ensuring azealityiof an excecise of legal futility. Thus, just as the
federal district court case was never a e dayllin coun for Elian’s best interests, but rather an
acknowledgment of the INS' broad discretion)iyour pre-conditions would transform appellate
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proceedings irto a maver of form rather thn the substance of any meaningful right 1o 2n appeal,

it
I
]
|

Notwithstanding the momentous issues and zncerns implicatsd by this appeal, I will be
working, along with our legal weam, day and night so that the initial briefis filed nn later than April
3™ 2000, and sarlier, if at al] possible. I will be filing # seply brief within five days of faxed receipt
of the INS answer brief and, depending on the scope of issues presented by the INS, we may be able
to file sooper. 1 make these assurances because, as  result of Judge Moore’s ruling, we need to
move as expeditionsly as possible through the appell fe process. In that fashion, we seek 10 secuse
an asylum hearing So that we canresolve Elian’s smudand end the months of anxiety for our clienss.
We will, as I bave said before, not oppase acceleration of the appeal. Moxeover, assuming we
prevail, we believe that it is appropriate fos NS to proceed within ten days thereafter to canduct an
asylum hearing. ;

Following the rendition of the eppellate defision and should either slde determine that
Supreme Court review may be warranted in light of the extraordinary citcumstances of this case, a
petition for certiarasi will be served within fiftecn days. Indeed, no lesseramount of time ispassible.
In fact, we are astonished by your insistence that the 8 inaty day period for filing a certiorari pention
that al) other litigants are entitled must be shrunk ta five days for a praceeding to define the future
of a small child As with che appeal, in the event cgi iorari is sought, we will not oppose prompt
acceleration of the certiorari process and will abide{by any timemble thar the Cour: directs. With
respect to any other preliminary motions pending c& tiorari review, we believe it is proper for both
sides 1o review what, if any, modons the INS or Blizn would need o file at that point. Iz s
ohvicusly premsture 10 address & acenario that neithér side can prediot with cenainty. In any event,
parties have a duty under the rules of propet procedure 10 diseuss smd arternpt to Work through issues
hefore seeking exwaordinary relief from the nationls Righest court. We assume thal if there is a
decision by cither side o seck Suprema Court revitw, 80 aceeptable approach to addressing the
anendent cireumstances can be promptly developed :

Concemming your ingquiry about the furore a ]- s of the family, we emphasize that the Lazaro
Gonzalez family has slways obeyed the lsws concerping the mater of Elien and will corsinue (o do
so. Indeed, We are confident that hoth sldes will cotinue To respect tha 1aw as well as the rights all
of us havs in our legal system. |

Finally, we repeat our entreaty that the INS chnduct an actual evaluation of the psychological
condigon of this child and of the patential for the s : ous harm he faces in the evers of a precipitous
removal 1o Cuba. Stepping away from our roles gs lawyers and advacates, we appeal to you as
individuals who aze wielding the entirety of the powtr of the United Sfates govEmment, & pOWer that
cowd cruzh the fragile psyche of a little boy who Has already suffered beyond hurnan descripton.

" Frankly, we are surprised and troubled that the INS Bontinuesto refuse any psychological evaluarion
of Elian Gonzalez, Ar€ minimum, before any ol positions are taken in this difficult marer, we
prevail upon your sense of decency and upon the Jistice Departmest’s stated goal of seeking 10 do
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gh thi peaial  childrer . We believe that should you undertake
ight thing, £ ly when young children are aj :
m:hnil: evalgu‘aﬁon by independant and compeent erts, you will at .lm ymderstand :hg :aual
in lications and potential consequensss of your ced course of action. Shcmld you finally
‘::tl:os: to undertake this critically needed agalysis, yan will, of course, have our full cooperation.

We await your respabse-

- raw -~

~

&2 bNo. essI®  P.7o7T
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U.S. Department of Justice

Ciwvil Division

Wazhington, D.C. 20530

March 23, 2000

Kendall Coffey, Eaqg. : ,
Coffey, Diaz & O'Naghten, L.L.P{
2655 South Bayshore Drive, Suité 200
Miami, Florida 33133 ‘

Re:
Dear Mr. Coffey:

I want to thank yoﬁ and yofr ¢olleagues for meeting with us
on such short notice yegterday to discuss matters in light of the

Court's decision to dismiss the|ahove ~captioned lawsuit.

As dlscussed yesteiday, thf principal objective of
Commissioner Meissner and the Attorney General is to bring about
a prompt, fair, and orderly resdlution of this casa in the manner .
most conducive to Elian’s well-ﬁeing. As Judge Moore gtated in
his declsion, "each passing day|is another day lost baetween Juan
Gonzalez and his son, (and] thellCourt can only hope that those on
each side of this litigation pldce the interests of Elian
Gonzalez above all others." Under these circumstances, we are
prepared to revoke Elian’s parole into Lazaro Gonzalez’s
temporary care in order to carry out Commissioner Meissner’s
decision of January 5, 2000.
In light of the Southern Dilstrict’s dismissal of the lawsuit
and the need, emphasized by the court to avoid any further
delay, the government would now proceed in the ordinary course,
to carry out the decision of theé Commissioner that the district
court sustained by effecting thdg immediate reunion of Elian and
his father, unless Lazaro Gonzallez obtained an injunction pending

5 gquc. As you know, a motion for
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an injuﬁcticn pending appeal, while properly granted only rarely,

is the recognized means within
Lazarc Gonzalez may seek judici

ur judicial system by which

41 intervention if he disagrees
with the district couzt}s determinatio

that the appellees are

free to proceed with their intedded co rse of action.

We are willing, however, tq

proceeding in this casaiso long

ccnsiler an alternative way of

as appellate proceedings can be

completed and Elian can| be reunited with his father in a

timeframe comparable to!what woyld no
Court of Appeals to rule on a request

appeal.

an expedited appeal may present
arrangement. |

We propeose that thé partie
jointly, not later than!tomorre
of Appeals set an expedited bri
consideration of your appeal,

conditions: |

ally be required for the
or an injunction pending

our discussiqné yesterday regarding a joint motion for

a framework for such an

!agree in writing to request
i, March 24, 2000, that the Court
fing schedule and accelerate its

subject ta the following terms and

1. Appellant's,dpening brief is|due seven

calendar days |from tomorrow,
appellees' anquering
calendar days |from the date
appellant's brief; and appel
brief is due three callendar

March 24, 2000

f service of
ant's reply
ys from the

ief i% due seven

date of servica of the answering brief.

Service is to |be by s
transmission and firs
arqument wi;l}be cond
as practicable.

ctad a

2. If the Elevéﬁﬁh Circui
parties' joint motion

and consideration, appellees

e-day |facgimile
%class mail.

Oral
soon thereafter

grants the

for exRedited briefing

will not

exercise their authorilty to zevoke Elian's

parole and terminate
temporary care of Eli
appeals’
If the Elevenﬂh

anro Conzalez's

| pending the court of
decisgion on the expedited appeal.
Circuit panel

affirms che

district cour%, Lazard Gonzalez and his
family agree to comply] with the instructions
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|
of the Immigrétion and Naturalization Service

concerning Elian's transfer within three

calendar days bf the Eleventh Circuit panel's

decision, unleEs appellant obtains an

injunction pehding the filing and disposition
of a petition’ For a writ of certiorari in the

Supreme Court:
such an injunction shall be expressly

Any motion by appellant for

conditioned upon appellant's filing of such a
certiorari petition within five calendar days

of the court ¢f appeals' decision and, 1if
requested by appellees, shall be further
expressly con&;tloned upon agreement by

appellant to the filing of a joint motion in

the Supreme Court for expedition of the

consideratian of the certiorari petition to

the maximum extent possibla.

3. In acccrdance”pith the ongoing responsibilicy

of the INS for Elian under the Immigration

and Naclonaliﬂy Act and implementlng

requlations, this agreement shall not prevent

appellees froW terminating Lazaro Gonzalez’s
cemporary car% of BElian in the event that the
INS determined that there has been a material

change of ci 'umstances affecting Elian’s
appropriate ﬁlacement.

We hope you will’ ﬂ nd this approach acceptable.

If we are

the government will make arrangements
to implement Commlssloﬂer Meissner’s decision as described above.

Please advise us as to your position not later than 12:00 p.m.
tomorrow, March 24, zum

//

/S

/ 7/

/

/

1

|

i

- [
|

|
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We thank you for y#
willingness to regpond g
|

cc: opposing co-counsel

I

I
'

|

1

.

i
|
-|
|
|
|
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ur continued professionalism and for your

romptly.

Sincerely,

DAVID J. KLI
Deputy Director

Office of Immigracion Litilgation
Civil Division

U.S. Department of Justice

P.O. Box 878, Ben Franklin Statien
Washington, D.C. 20044

(202) 616-4500 (telephone)

(202) €16-4948 (facsimile)

TOTAL P.@5
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GENERAL SERYICES ADMINISTAATION
Dear Attermney General Reao:

We have compii.ed with your depwand for an =xpcdited appexl. / W /
—_— ¢

W continue o view your uldmeutgn o cut off Elian's appellate rights as improper and
rathezr un-American. Sjm e fores 1o sej y o

prevenst J i 2 fine and proper way. Io order W avoid the
intens= psycholepleal bamm to Blion thax ¢poriaiian would canse, we have filed an

smergency motjon for an expsadited appeal in the Eleventh Cirenit Court of Appesls this

moming

In light of our cooperayan, we request that your officials cease their consmant threars
revake Elian’s parole. These heavy-hended tactics demonstrate a lack of sen=ikvity
Blian, his family apd this commmunity. Your officialy have repeatedly failed to inform
anyons of their imentons regarding Blian if thoy do reveke his purole. The aoly
conctivable purpores of revoking Ellan S parule e 10 eithor rehum bam to the fasdst:

repinie in Cuba prior 14 the t:omplehpn ofthe appcllate process or to insttonionalize him
pending e outcome of the appeal.

If your purpose 1s t refhern him fo Cuba ill'nmedin!.e'ly. you ar, in effect, degying Elian
any appeal whatsocver. Onze Elian s returned 10 Cagwo’s elutches he will not be
permilted 1o leave if his appeal is suocessfal.

. 03727700 MON 15:05 [TX/RX No 7554] @ool
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Tf your desirs is to instinumionaliza Eltsehding The appeal, or alter his prasent cuszody
ATangements, wi do nut iumderstand | You can consider thiz 10 be *“the manner mosr
canducive to Elian’s well-beiog »* ¢ Teatly, Elian is being carcl [ by Lis family, 1o
wham he hes grown, immensely arn since the prematire znd (raimatic denth of his

belovad rpather, Na mstdtution or

Marisl=ysis, Lazago, and his loving rel
will cause Elian has alresdy been coa
Thc reposts bave been commamicsted
case. Any harmful aciiurs in Hght of'
described as rackless and wantan con:

is copuble of nuraxing Flign 1o the degree that
larives can. The pemmanent psychological harm this
firmed by his child psychologist and psychiamist
o you alrendy, and ape part of the record of this

the comesats of those reparts aculd anly be

expended by the White [Jouse, the Jul
Cuba. you have never sought to have E

agy way, as we hive dane,

i
1 light of the fact that we have filed
Assosiare Commissioner suggested

T
afficjals will nol be neccssary. We :kaomurdto working with yo
prompt and falr adjudication of Elian's best interess. We rammin

:h:n:r; It’s ironic that with all the tnoney and offar
itiee Dopartirent end the INS to depart Efian o
lian or his best interests cvaluatad by experrs in

r the expedited appenl you sa

ught, the meeling the
ezu Lararc Ganmler snd

INS =uforcement

ar offhcials achieve a
addened that you
arbitalion

rejected out of hemd obr innovadve suppestion of prompt, binding

You shonld de aware of réoem, broodtast vhrwsb; Cuban President Fidal Cacoo o send

20 armed commando team te Miami 1o Kidnap Elian. Consequently, the Gonzalex family
has asked the Lincola-Marti School td educate Elian st home for the tdme baing. The
family*s decision is based in pag an their desire not to endunger the lives of Elisg's
scboolrmares,
Gonzilez family will confinue to abscrve the laws
lomda.

We cunclude wilh assm_aﬁc&s that tic
of the United States and the State of F
Sincerely,

LAW QFFICES OF SPENCER BIG

8y: SPENCER BIG ;
ROSENTHAL & RASCO 'L A FABAR, P.A.
By: EDUARDO RASCO . By: LAURA FABAR

COFFEY DIAZ & O'NAGHTEN, LI.P.

| RUDEN, McCLOSKY, SCHUSTER
By: KENDA!)l COFFEY )

| & RUSSELL P.A.

MANUEL D1AZ - B8y: JOSE GARCIA-PEDROSA
HACKLEY, BERNSTEIN ' GREENBERG TRAURIG. P.A. ‘
& OSRERG-BRAUN, P.L.- By: BARBARA LAGOA
By: LINDA OSBERG-BRAUN ' JUDD 1. GOLDBERG
ROGER BERNSTEIN ELYIOT PEDROSA.
|
' 03/27/00 MON 16:05 [TX/RX NO 75541 [#oaz







STATE OF FLORIDA

cC: Echareste

: dests
(Bifice of the Bafernar Dlaan_
\ THE CAPITOL
TALLAHASSEE, FLORIDA 32399.0001
JEB BUSH : :
GOVERNOR Total Pages
FAX COVER SHEET
Date: -2i-0 0
To: ] hf, ﬁmarayﬁ u)u‘“fam ;1- Cli n+610,
Phone: . Fax: Q03 -450b 1210
From: Office of the General Counse] Room 209, The Capitol
(850) 488-3494 Phone (850) 488-9810 Fax
850) 922-0309 Fax .
v" | Carol A. Licko, General Counsel Reginald Brown, Deputy General Counsel
v’| Leslie Jacobs, Executive Assistant Susan Rehwinkel, Executive Assistant

Daniel Woodring, Asst General Counsel _ Marty McDonnell, Asst. General Counsel

Nancy Downing, Administralive Assistant Janis Maloney, Administrative Assistant

Greg Munson, Asst. General Counsel Jose Luis Rodriguez, Asst. General Counsel

Peggy Lawson, Administrative Assistant | Liesl Roper, Administrative Assistant

Tena Pate, Victims' Righis Coordinator - : Susan. Smith, Exiradition Coordinator
Comments: ‘

Please call our office immediately if there is a problem with the transmission.

G:\LEGAL\fryec\WORD\Convenience\ALL-FAX. DOC
4/10/00 9:17 AM



STATE OF FLORIDA

(Bffice of the Bofrernor

THE CAPITOL
4 TALLAHASSEE. FLORIDA 32399-0001
JEB BUSH
GOVERNOR _ April 21, 2000
The Honorable William J. Clinton The Honorable Janet Reno
President of the United States ~ United States Attorney General ,
1600 Pennsylv&nia Avenue _ 10th Street & Constitution Avenue, N.W,
Washington, D.C, 20500 Washington, D.C. 20530

Dear President Clinton and General Reno: |

Several weeks ago, we wrote to ask you to take action to defuse rising tensions in the
controversy over Elian Gonzalez’s custody during the pendency of his federal appeals,
Today we renew our request with an even greater sense of urgency. e

By

News reports today indicate that federal officials may soon attempt to remove young Elian
from the care of his Miami relatives in order 1o transfer custody to Elian’s father at the
home of a Cuban diplomat. The reports also indicate that federal officials are mobilizing
to remove Elian by force,

We believe that the forcible separation of Elian and his current caregivers is unwise and
unwarranted. Elian’s Miami relatives have requested court-supervised mediation of the
current controversy, and the U.S. Court of Appeals for the Eleventh Circuit has now
offered its mediation services to.all interested parties. We urge the Department of Justice
and INS to accept the Eleventh Circuit court’s offer and encourage Juan Miguel Gonzalez
to participate as well. Mediation, not confrcntation, is what is in young Elian’s best
interest at this critical point in time. @~ " ' '
Mediation could lead to a meeting on neutral territory between all of Elian’s family
members without the interference of government officials or lawyers. Such a meeting, free
of governmental pressure. and away from the glare of media attention, would present the
best chance for a family-inspired solution to this controversy. If such a meeting could be
arranged in Florida where Elian currently resides, we would be happy to provide any
appropriate law enforcement supporr. |

In offering our thoughts to you today, we realize that mediation offers no absolute
guarantee of success. However, before more drastic measures are considered, it is
appropriate to pursue all reasonable options, including the mediation option proposed by
the federal courts. '



Thank you for your consideration of this request.

, Sincerely,
Jeb Bush - Bob Butterworth .
Governor - Attorney General

cc: Senator Bob Graham
Senator Connie Mack

W



STATE OF FLORIDA

Bffice of the Bolernor

THE CAPITOL
TALLAHASSEE. FLORIDA 32399.0001
JEB BUSH .
GOVERNOR
21 de Abnl, 2000
Honorable William J. Clinton Honorable Janet Reno.
Presidente de los Estados Unidos ~ Fiscal General de los-Estados Unidos
1600 Pennsylvania Avenue © 10" Street & Constitution Avenue, N.W.
Washington, D.C. 20500 ~ Washington, D.C. 20530

Estimados Presidente Clinton y Fiscal General Reno:

Semanas atras, les escribimos pidiendo su liderazgo y cogperacion en c?lmar las
tensiones causadas por la controversia sobre el caso de custodia de Elian Gonzalez
durante el proceso de apelacidn en la corte federal. Hoy repetimos nuestro pedido con
gran urgencia. '

Reportes noticiosos indican que pronto oficiales del gobierno federal tratarin de remover
a Elian del cuidado de sus familiares en Miamj para asi transferir la custodia del niffo a su
padre, actualmente residiendo en la casa de un funcionario diplomatico de Cuba. Los
reportes indican que los oficiales federales estdn mobilizando sus fuerzas para remover a

Elian por la fuerza, -

Credmos que la forzada separacidn de Elian de sus familiares no es aconsejable ni
inteligente. Sus familiares han pedido mediacion de las cortes en esta controversia, y la
Corte de Apelacidn del Circuito Once ha ofrecido sus servicios de mediacién a todos los
participantes en el caso. Le pedirnos al Departamento de Justicia y al Servicio de
Immigracidn y Naturalizacion que acepten la oferta de la Corte y que persuaden a Juan
Miguel Gonzalez a que también participe en esta mediacién. -Mediacidn no

confrontacién, es lo mas aconsejable para el bienestar de Elian en este momento critico.

Mediacion puede llevar a una reunién entre los familiares y el padre de Elian en territorio -
. . .4 -4 . '
neutral, hlzrc de intervencion gubernamental y de abogados. Tal reunidn, libre de

intervencion por parte del gobiemo y de la prensa, presentaria la mejor solucidn familiaf
al caso. De occurir tal reunidn aquien la Florida, estamos dispuestos a ofrecer proteccidn
por parte de nuestras autoridades estatales.

Estamos concieptes que mediacion no ofrece ninguna garantia absoluta de éxito. Antes
que medidas drasticas sean consideradas, pensamos que es apropriado considerar todas la

opciones disponibles, incluyendo la mediacién propuesta por la corte federal.



Le damos las gracias por considerar nuestros deseos.

Atentamente,

St

Jeb Bush
Gobemador

Cc: Senador Bob Graham
Senador Connie Mack

B S

Bob Butterworth
Fiscal General del Estado

vy,

TOTAL P.B5S



NSC/LGL ADVISER =+ WHC 1g) 002

04,2000 THU 18:00 FAX 20 '
o Page 1 of' |

iviinl 1

2 4 0
vDub /f DRUDGE REPOKT 2000®

- “

i
OO DRUDGE REPORT 000K THURSDAY APRIL 20 2000 17:Q8:49 ET X0

RENO PLANS REMOVING BOY BY FORCE IN THURSDAY MEETINGTWITH AIDES; TOLD STAFF THAT
PRESIDENT WANTS BOY REMOVED i

i
**Exclusiverv |

I

I
During an emotional meeting with aides Thursday, Att#rney Genaral Janet Reno
discussed plans to forcibly remove Elian Gonzalez from the house of hisz Miami
relatives, the DRUDGE REPORT has learned. |

:I
i
"The president wants tha boy ramovad from the houae,ﬁ'Reno told a group gatherad
in her fifth-floor conferenca room at the Justice Departmant.

il
Department lawyara, immigration officials and law enforcament exparts heard Reno
Provide details on how the govarnment would removae Gohzalez, one source Preseant
for the meeting said from Washington. i
103
Reno's Plan: Early naxt week, the attorney general willl seek a fedaral court
order in Miami compelling relatives to surrender Elian. If the family does not
comply with the order, law enforcement officials villibe directed to enter the
home to capture the boy.

The attorney general's course of action is so detaile%, specific individuals who
will be assigned to enter the housa have already been| chosan.

[
|
I

Filed By Matt Drudge i

MORE

Developing. ..

Reports are moved when circumatances warrant i
http://www.drudgereport.con for updates |
(c)DRUDGE REPORT 2000

Not for reproduction without permission of the author
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Rumors swirl about fate of Elian as tensions flare
By Nancy San Martin
The Dallas Morning News

MIAMI Tension escalated in Little Havana on Tuesday
with new rumors about the fate of Elian Gonzalez, whose father
remained poised to travel for a reunion with his 6-year-old son.

Protesters broke through police barricades at the home of
Elian’s great-uncle and formed a human chain to block immigration
officials who were rumored to be approaching.

The demonstrators intend only civil disobedience and
will avoid violence, said Janelis Miranda, 21, a Cuban refugee.

"*Wete defending one of our own,” she said. *“This is a
matter of saving a life twice of saving a little boy again.”

Many Cuban exiles view Elian's survival as a miracle
and a symbol of their own escape from the government of Cuban
President Fidel Castro. They have promised to block any move to
seize Elian by the INS, which a federal court has said legally
controls Elian’s fate.

The demonstrators dispersed as on-again, off-again talks
between the attorneys for the Miami relatives and the federal
government continued through a fifth day.

Negotiators emerged to say they would take a day off
and resume talks on Thursday *‘as much as we'e enjoying our
endless marathon negotiations with U.S. officials,” said Miami
attorney Spencer Eig.

Another attorney for Elian’s Miami relatives said theyd
asked for a day’s break because the boy’s cousin Marisleysis
Gonzalez was hospitalized. She feel ill during a morning of TV
interviews about Elian, whom she has cared for at the home of her
father, Elian’s great uncle Lazaro Gonzalez.

The family has cared for Elian since late November
when he was found floating in an inner tube off the coast of
Florida. The child survived a boat accident that killed his mother
and other Cubans who were rying to immigrate to the United
States.

Family members continued to push for a count hearing
on Elian’s fate. But Justice Department authorities said again
Tuesday that they've already decided the child will be reunited with
his father, Juan Miguel Gonzalez of Cuba.

*“The focus of the government continues to be on how to
best to accomplish the reunification of Elian with his father,” said
Robert A. Wallis, Miami director for the Immigration and
Naturalization Service.

Gonzalez's travel plans were unclear and under the
control of Cuban authorities. U.S. authorities in Havana have issued
six visas 1o him, his wife and child. a friend of Elian, a teacher and
a Cuban pediatrician.

Gregory Craig. the father's Washington attorney was
expected to travel Tuesday evening to Havana. where he will
consult with Juan Gonzalez and Cuban officials, a U.S. government
official said.

In the Miami talks, a key sticking point remained the role
of professional counselors in Elian’s transfer. The boy’s Miami
relatives insist that psychologists decide whether a custody change
would damage the child. Federal negotiators say they only want
advice on how best to accomplish the transfer.

Also at issue is whether the government can prevent the
father from leaving the United States after he retrieves his son. The
Miami relatives want assurance that Gonzalez won leave while
they continue a legal challenge.

The Cuban government has said the father will come 1o
the United States when he has a guarantee that he can be reunited
with his son.

That the father wants 10 come makes it a good time to
hold a hearing on Elian's welfare, said Eig, one of a team of
attorneys representing the Miami relatives.

**Elian deserves his day in court,” he said.

The issue bubbled again 10 the upcoming presidential
election, in which Cuban Americans could swing the pivotal state
of Florida.

Vice President Al Gore, the presumptive Democratic
presidential nominee, said Tuesday that Elian’s father should be
allowed to take his son home *“if the father says on free soil that he
believes the son should go back to Cuba with him.~

But Gore also has said a family court should decide

what's in Elian’s best interests. He has endorsed legislation that
might make that possible.

The expected GOP nominee, Gov. George W. Bush. has
said Elian should be allowed to stay in the United States and says
the vice president should be clearer on his stand.

On Tuesday, Bush said it was hard to trust the word of
Juan Gonzalez because of the influence of Cuba’s Communist
government.

““My own personal judgment is I don' trust the Cubans
to let this man make an informed decision,” the governor told
reporters.

END
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(June 1, 2000)
Before EDMONDSON, DUBINA and WILSON, Circuit Judges.

EDMONDSON, Circuit Judge:

This case, at first sight, seems t&FBEEBDut little more than a child and his
U.S. COURT OF APPEALS

father. But, for this Court, the CE@%%GO%'[ the separation of powers under

o THOMAS K. KAHN
our constitutional system of governmepgragtatute enacted by Congress, the

judicial review of the _exerc_ise__ of that executive discretion.

Elian Gonzalez (“Plaintiff”), a six-year-old Cuban child, arrived in the
United States alone. His father in Cuba demanded that Plaintiff be returned to
Cuba. Plaintiff, however, asked to stay in the United States; and asylum
applications were submitted on his behalf. The Immigration and Naturalization
Service (“INS”) -- after, among other things, consulting with Plaintiff’s father and
considering Plaintiff’s age -- decided that Plaintiff’s asylum applications were
legally void and refused to consider their merit.

Plaintiff then filed this suit in federal district court, seeking on several
grounds to compel the INS to consider and to determine the merit of his asylum

applications. The district court dismissed Plaintiff’s suit. Gonzalez ex rel.

RIS TS LU T e
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Gonzalez v. Reno, 86 F. Supp.2d 1167, 1194 (S.D. Fla. 2000). Plaintiff appeals,’

and we affirm.

In December 1993, Plaintiff was born in Cuba to Juan Miguel Gonzalez and

. oo s c-

PELIC W

FBlizabiy-Gongzale WHER CiaRHIT VAT BUSE thite
Elizabeth separated. Elizabeth retained custody of Plaintiff after the separation. Juan
Miguel, however, continued to have regular and significant contact with his son.
Plaintiff, in fact, attended school in the district where his father lived and often stayed

at Juan Miguel’s home.

'Several defendant-appellees are involved in this appeal. All these defendants are part of the

executive branch of our government. For the sake of simplicity, we refer to the defendants
collectively as the “INS.”
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In November 1999, Elizabeth decided to leave Cuba and to take her son to the
United States. In the pre-dawn hours of 22 November, Plaintiff and Elizabeth, along
with twelve other Cuban nationals, left Cuba aboard a small boat. The next day, the
boat capsized in strong winds and rough seas off the coast of Florida. Eleven of the
passengers, including Elizabeth, died. Plaintiff, clinging to an inner tube, endured and

survived.
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:to a hospital in Miami for medical treatment. While Plaintiff was receiving medical

- treatment, the INS was contacted by Plaintiff’s great-uncle: Miami resident Lazaro

‘Gonzalez. ' INS officials decided, upon Plaintiff’s release from the hospital, not to,

remove Plaintiff immediately to Cuba. Instead, the INS deferred Plaintiff’s
immigration inspection and paroled Plaintiff into Lazaro’s custody and care.

Soon thereafter, Lazaro filed an application for asylum on Plaintiff’s behalf

with the INS. This application was followed shortly by a second application signed

by Plaintiff himself. A third asylum application was filed by Lazaro on Plaintiff’s



behalf in January 2000, after a state court awarded temporary custody of Plaintiff to
Lazaro.” The applications were prepared by a Miami lawyer.

The three applications were substantially identical in content. The applications
stated that Plaintiff “is afraid to return to Cuba.” The applications claimed that
Plaintiff had a well-founded fear of persecution because many members of Plaintiff’s

family had been persecuted by the Castro government in Cuba. In particular,

S eimne S gel pmmoien Dot ol Tt S
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months-because of opposition to the Cuban government. Two of Plaintiff’s great-
uncles also had been imprisoned for their political acts. Plaintiff’s mother had also -
| been harassed and intimidated by communist authorities in Cuba. The applications
also alleged that, if Plaintiff were returned to Cuba, he would be used as a propaganda
tool for the Castro government and would be subjected to involuntary indoctrination

in the tenets of communism.

? A Florida state court since has dismissed Lazaro’s petition for custody of Plaintiff. See Inre
the Matter of Lazaro Gonzalez, No. 00-00479-FC-28 (Fla. 11th Cir. Ct. 2000).
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Plaintiff’s father, however, apparently did not agree that Plaintiff should remain
in the United States. Soon after Plaintiff was rescued at sea, Juan Miguel sent to
Cuban officials a letter, asking for Plaintiff’s return to Cuba. The Cuban government
forwarded this letter to the INS.

Because of the conflicting requests about whether Plaintiff should remain in the

United States, INS officials interviewed both Juan Miguel and Lazaro. An INS

22 +]-

Juan Miguel made this comment:
- [Plaintiff], at the age of six, cannot make a decision on hisown.... I'm
very grateful that he received immediate medical assistance, but he
should be returned to me and my family . ... As for him to get asylum,
I am not allowing him to stay or claim any type of petition; he should be
“returned immediately to me. : :
Juan Miguel denied that Lazaro was authorized to seek asylum for Plaintiff; Juan
Miguel also refused to consent to any lawyer representing Plaintiff. Juan Miguel
assured the INS official that his desire for Plaintiff’s return to Cuba was genuine and
was not coerced by the Cuban government.
One week later, INS officials in Miami met with Lazaro, Marisleysis Gonzalez

(Plaintiff’s cousin), and several lawyers representing Plaintiff. At that meeting, the

parties discussed Juan Miguel’s request. Lazaro contended that Juan Miguel’s request
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for Plaintiff’s return to Cuba was coerced by the Cuban govemmenﬁ INS officials
also inquired about the legal basis for Plaintiff’s asylum applications; Lazaro replied
this way: “During the time he’s been here, everything he has, if he goes back, it’s all
changed. His activities here are different from those that he would have over there.”
Plaintiff’s lawyers told the INS again of the persecution of Plaintiff’s relatives in

Cuba because of their political opposition to the Castro government.

3 As proof of this contention, Lazaro told INS officials that, before Plaintiff was discovered at
sea, Juan Miguel telephoned Lazaro and asked Lazaro to take care of Plaintiff if Plaintiff made it
"to the United States. Lazaro stated that, after Plaintiff’s rescue, Juan Miguel’s demeanor had
changed noticeably and that, according to Juan Miguel’s neighbors in Cuba, Juan Miguel was
“[g]etting extra protection” from Cuban authorities.
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On.31 December, an INS official again met with Juan Miguel in Cuba to
investigate further Lazaro’s claim that Juan Miguel’s request had been coerced.! At
that meeting, Juan Miguel repeated that he desired Plaintiff’s return to Cuba. Juan
Miguel also reasserted that he was under no undue influence from any individual or
government. The INS official -- taking Juan Miguel’s demeanor into account --

determined that Juan Miguel, in fact, genuinely desired his son’s return to Cuba.
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applications as legally void. The Commissioner -- concluding that six-year-old
children lack the capacity to file personally for asylum against the wishes of theif
parents -- determined that Plaintiff could ﬁbt file his own asylum applications.
Instead, according to the Commissioner, Plaintiff needed an adult representative to file

for asylum on his behalf. The Commissioner -- citing the custom that parents

% To reduce third parties” opportunities to eavesdrop upon the meeting, this interview was
held at the residence of a United Nations official near Havana. Also, some of the interview was
conducted in writing to prevent eavesdropping.



generally speak for their children and finding that no circumstance in this case
warranted a departure from that custom -- concluded that the asylum applications
submitted by Plaintiff and Lazaro were legally void and required no further
consideration. Plaintiff asked the Attorney General to overrule the Commissioner’s
decision; the Attorney General declined to do so.

Plaintiff then, by and through Lazaro as his next friend, filed a complaint in

e Tty R e~
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applications.” In his complaint, Plaintiff alleged, among other things, that the refusal
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to consider his applications violated 8 U.S.C. § 1158 and the Fifth Amendment Due .

Process Clause.. The district court rejected both claims and dismissed Plaintiff’s :

complaint. Plaintiff appeals.’

5 During the pendency of this appeal, the INS revoked Plaintiff’s parole and removed
Plaintiff from Lazaro’s custody. The INS then paroled Plaintiff into the custody of Juan Miguel,
who had traveled to the United States to reclaim his son. After Juan Miguel came to the United
States, we permitted Juan Miguel to intervene in this case.

To ensure that Plaintiff would not be returned to Cuba, depriving Plaintiff of a day in



II.

court and depriving this Court of jurisdiction over Plaintiff’s appeal, we enjoined Plaintiff’s
removal from the United States pending appeal. Considering that we affirm the judgment of the
district court, the injunction will dissolve (without a further order) when the Court’s mandate is
issued.

10



On appeal, Plaintiff argues that the district court erred (1) by dismissing
Plaintiff’s claim under 8 U.S.C. § 1158, (2) by dismissing Plaintiff’s due process
claim, and (3) by failing to appoint a guardian ad litem to represent Plaintiff’s
interests.® We have reviewed carefully the record and the briefs filed by all parties.
We conclude that Plaintiff’s due process claim lacks merit and does not warrant

extended discussion. See Jean v. Nelson, 727 F.2d 957, 968 (11th Cir. 1984) (en banc)
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regard to their applications . . . .”),aff’d on other grounds, 105 S. Ct. 2992 (1985).

Plaintiff’s guardian ad litem claim, because Plaintiff was ably represented in district .
court---by:h-is next friend, also lacks merit and similarly does not warrant extended
‘discussion. See Fed: R. Civ. P. 17(c) (providing for appointment of guardian ad litem .

in discretion of district court);see also Roberts v. Ohio Cas. Ins. Co, 256 F.2d 35, 39

(5th Cir. 1958) (noting that guardian ad litem may be unnecessary where child already

represented adequately by next friend). We, accordingly, affirm the district court’s

% The INS contended in district court that the district court lacked subject-matter jurisdiction
over Plaintiff’s suit. The district court, however, rejected this argument and concluded that
subject-matter jurisdiction did exist. The INS has not renewed its jurisdictional contention on
appeal.

We, however, are mindful of our own jurisdictional limits. So, we have considered our
subject-matter jurisdiction over this appeal. We conclude that this Court does have subject-
matter jurisdiction over Plaintiff’s appeal.

11



dismissal of the constitutional claim and the district court’s refusal to appoint a
guardian ad litem.” We now turn, however, to a more difficult question: the district

court’s dismissal of Plaintiff’s statutory claim.

1.

P A o U "--,"'%,'_',—'w;.-i.'-"-;;--- ""» e e g bt 3 e e B g 8 S b s v e B e e oy Ly
-~ Bt coniEndg that the district cotatared u reyestisdly s staralory claim- -

based on 8 U.S.C. § 1158. Section.1158 provides that “[a]ny alien . . . may apply for
-asylum.” :8 U.S.C. § 1158(a)(1). -Plaintiff says that, because he is “[a]ny alien,” he
““may. apply for asylum. Plaintiff insists that, by the applications signed and submitted

by himself and Lazaro, he , in fact, did apply for asylum within the meaning of section

7 Also before this Court is a recently filed motion of Intervenor, Juan Miguel Gonzalez, to
remove Lazaro Gonzalez as Plaintiff’s next friend and to substitute Plaintiff’s father as next
friend. Notwithstanding that much has happened since Lazaro brought this suit as Plaintiff’s
next friend, Lazaro (aided by a troop of seasoned lawyers) has completely and steadfastly pressed
Plaintiff’s claimed rights in the district court and in this Court. We see no powerful reason to
make a change at this point. We, therefore, deny Intervenor’s motion to remove Lazaro and to
substitute Intervenor as next friend for the purposes of this litigation.

12



1158. In addition, Plaintiff argues that the summary rejection by. the INS of his
applications as invalid violated the intent of Congress as set out in the statute.

The INS responds that section 1158 is silent about the validity of asylum
applications filed on behalf of a six-year-old child, by the child himself and a non-
parental relative, against the wishes of the child’s parent. The INS argues that,

because the statute does not spell out how a young child files for asylum, the INS was
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. Plaintiff’s behalf be filed by Plaintiff’s father. - As such, the INS urges that the
rejection of Plaintiff’s purported asylum applications as legally void was lawful.
According to the INS, because thé applications had no legal effect, Plaintiff never

~ -applied at all within the meaning of the statute. - -

Guided by well-established principles of statutory construction, judicial
restraiht, and deference to executive agencies, we accept that the rejection by the INS

of Plaintiff’s applications as invalid did not violate section 1158.

Our consideration of Plaintiff’s statutory claim must begin with

13



an examination of the scope of the statute itself. Chevron, U.S.A., Inc. v. Natural

Resources Defense Council, Inc., 104 S. Ct. 2778, 2781 (1984);see also INS wv.

Aguirre-Aguirre, 119 S. Ct. 1439, 1445 (1999) (instructing that analysis set out in

~ Chevron is applicable to immigration statutes);Jaramillo v. INS, 1 F.3d 1149, 1153

(11th Cir. 1993) (en banc) (same). In Chevron, the Supreme Court explained: “First,

always, is the question whether Congress has directly spoken to the precise question

as well as the agency, must give effect to the unambiguously expressed intent of
.Congress.” 104 S. Ct. at 2781. -We turn, therefore, to the plain language of the statute.
Section 1158 provides, in pertinent part:

Any alien who is physically present in the. United States or who arrives
in the United States (whether or not at a designated port of arrival and
including an alien who.is brought to the United States after having been
interdicted in international or United States waters), irrespective of such
alien’s status, may apply for asylum in accordance with this section or,
where applicable, section 1225(b) of this title.

8 U.S.C. § 1158(a)(1) (emphasis added). Section 1158 is neither vague nor

ambiguous. The statute means exactly what it says: “[a]ny alien . . . may apply for

asylum.” See Pennsylvania Dep’t of Corrections v. Yeskey, 118 S. Ct. 1952, 1956

(1998) (observing that statute is not ambiguous just because it is broad and that statute

may apply to circumstances not envisioned by Congress). That “[a]ny alien” includes

14
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Plaintiff seems apparent See 8 US.C.§ 1101(2)(3) (defining «alien” as “any person

al of the United States”); S€€ also Merritt V. Dillard Paper Co,

s “an expansive

not a citizen Of nation

120 F.3d 1181, 1186 (11th Cir. 1997) (noting that word “any” ha

plainly would permit Plaintiff to apply for

meaning’)- Gection 1158, therefore,

asylum.

When an alien does apply for asylum within the meaning of the statute, the INS

et SR

-':ac'c'orcvlir{gﬂtd th g et "ﬂmlder the merrts of the

¢ statute eseland N:: TEEY

§ 1158(d)(1) € “The Attorney General bhdn

alien’s asylum ¢laim. - See 8 U.S.C.

estahhsh a prbcedure for ‘the consideration of asylum apphcatrons filed under

subsection (a) of this section.”) (emphasis.added) g CFR.§ 208 9(a) (requiring INS

m applicant ¥ whose apphcatron is complete”)-

to “adjudicate the claim of each asylu

is case, therefore is not whether Plamtrf may apply

The important legal question in thi

for asylum; that a six-year-old is eligible t0 apply for asylum is clear. The ultimate

old childhas applied for asylum within the

inquiry, instead, is whether a six-year

% The INS concedes that Plaintiff is eligible to apply for asylum pursuant to section 1158.
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meaning of the statute when he, or a non-parental relative on his be;half, signs and
submits a purported application against the express wishes of the child’s parent.
About this question, more important than what Congress said in section 1158
is what Congress left unsaid. In reading statutes, we consider not only the words
Congress used, but the spaces between those words. Section 1158 is silent on the

pre_:cise questior_l at issue in this case. Although section 1158 gives “[a]ny alien” the

A ‘..h. a: TN AN e

: r:oht 10" apply ‘fot S‘y‘ifdfrix " the s statutc oot commant Ho
| 'asylum. The statute includes no definition of the term “apply.” The statute does not |

' set 'Qut'procedu;es for the proper filing of an asylum application. Furthermore, the
statute does not identify the necessary contents of a valid asylum application. .In short,

N although the statute requires the existence of some application procedure so that aliens
may apply for asylum, section 1158 says nothing about the particulars of that

procedure. See 8 U.S.C. § 1158.

16
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Because the statute is silent on the issue, Congress has left a gap in the statutory
scheme.” From that gap springs executive discretion.'® As a matter of law, it is not
for the courts, but for the executive agency charged with enforcing the statute (here,

the INS), to choose how to fill such gaps."" See Chevron, 104 S. Ct. at 2793.

? That Congress left a gap in the statutory scheme does not mean that Congress has done

] _somethmg wrong. Whether Congress could or should legislate w1th sufficient detail to address
e ei-ofie LAT.ﬂ,lm‘ tancgs-that. fmf" bt ”*:,:‘15 ST PAUR R [F: [ (SR e

. federal rulemaking would divert that branch from more pressing issues, and defeat the Framers’
design of a workable National Government.”).’ Congress may properly commit something to the
dlscretlon of the other branches of government.

O This case is about the discretion of the executive branch to make policy, not about
ministerial enforcement of the “law” by executive officials. It has been suggested that the
precise policy adopted by the INS in this case was required by “law.” That characterization of

.. this case, howeyver, is inaccurate. As we have explained, when the INS made its pertinent pohcy,
the preexisting law said nothing about the validity of Plaintiff’s asylum applications.

Instead, Congress just provided that “[a]ny alien” may apply for asylum and left the

details of the application process to the discretion of the INS. See Mesa Verde Constr. Co. v.
Northern Cal. Dist. Council of Laborers, 861 F.2d 1124, 1140 (9th Cir. 1988) (en banc) (Hug, J
dissenting) (explaining that sometimes “Congress enacts quite general provisions, with the
specifics to be filled in by the agency”). The INS, in its discretion, decided to require six-year-
old children — who arrive unaccompanied in the United States from Cuba — to act in immigration
matters only through (absent special circumstances) their parents in Cuba. The INS could have
shaped its policy in a different fashion, perhaps allowing relatives (for example, those within the
fourth degree of relationship) in the United States to act for such children. But it did not, and we
cannot. That choice was the sole prerogative of the executive branch. According to the
principles set out in Chevron, we can only disturb that choice if it is unreasonable. See Chevron,
104 S. Ct. at 2793; see also Mistretta v. United States, 109 S. Ct. 647, 678 (1989) (Scalia, J.,
dissenting) (explaining discretionary authority of executive branch in administering statutory
scheme).

*y

' When a statute is ambiguous or silent on the pertinent issue, it ordinarily is for the judicial
branch to construe the statute. See generally Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177

17
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(1803) (“It is emphatically the province and duty of the judicial department to say what the law
is.”). But the ordinary rule does not always apply: where Congress has indicated that gaps in the
statutory scheme should be filled in by officers of the executive branch (a political branch
accountable to the people and fit for making policy judgments), then the gaps should not be filled
in by federal judges. Where Congress has committed the enforcement of a statute to a particular
executive agency, Congress has sufficiently indicated its intent that statutory gaps be filled by the
executive agency. And the Supreme Court has directed that, for such statutes, if “Congress has
not directly addressed the prec1se questlon at issue, the court does not simply i 1mpose its own

‘whether.the agency's ansﬁv_e_ 18 ba
104 8. Ct.'at 2782,
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Moreover, the authority of the executive branch to fill gaps is especially great in the

context of immigration policy.? See Aguirre-Aguirre, 119 S. Ct. at 1445. Our proper

12 The authority of the executive branch in immigration matters stems from the primacy of
the President and other executive officials (such as the INS) in matters touching upon foreign
affairs. See Aguirre-Aguirre, 119 S. Ct. at 1445. Respect for the authority of the executive
branch in foreign affairs is a well-established theme in our law. See United States v. Curtiss-
Wright Export Corp., 57 S. Ct. 216, 221 (1936) (recognizing “the very delicate, plenary and
exclusive power of the President as the sole organ of the federal government in the field of
international relations”) V/}nd the judicial respect for executive authority in matters touching

19




review of the exercise by the executive branch of its discretion to fill gaps, therefore,

must be very limited. See Pauley v. Bethenergy Mines, Inc, 111 S. Ct. 2524, 2534

(1991).

upon foreign relations is even greater where the presidential power has been affirmed in an act of ‘
Congress. See Youngstown Sheet & Tube Co. v. Sawyer, 72 S. Ct. 863, 870 (1952) (Jackson, J.,
concurring) (“When the President acts pursuant to an express or implied authorization of o
Congress, his authority is at its maximum, for it includes all that he possesses in his own right

plus all that Congress can delegate.”); see also United States v. Frade, 709 F.2d 1387, 1402 (11th
Cir. 1983) (same).
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That the courts owe some deference to executive policy does not mean that the
executive branch has unbridled discretion in creating and in implementing policy.
Executive agencies must comply with the procedural requirements imposed by statute.

See Morton v. Ruiz, 94 S. Ct. 1055, 1073 (1974). Agencies must respect their own

procedural rules and regulations. See id. at 1074; see also Hall v. Schweiker, 660 F.2d

116, 119 (5th Cir. 1981). And the policy selected by the agency must be a reasonable

e e el e — ——— e e
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courts retain the authority to check agency policymaking for procedural compliance

and for arbitrariness. But the courts cannot properly reexamine the wisdom of an

agency-promulgated policy®* See SEC v. Cheners’ Corp,, 67 8. Ct. 1575, 1582 (1947)
(“The wisdom of the principle adopted is noné€ of our concern.”).

In fhis case, because the law -- particularly section 1158 -- is silent about the
validity of Pléintiff’ s purported asylum applications, it fell to the INS to make a

discretionary policy choice. The INS, exercising its gap-filling discretion, determined

13 The Supreme Court has instructed us with these words:
[Flederal judges — who have no constituency — have a duty to respect legitimate
policy choices made by those who do. The responsibilities for assessing the
wisdom of such policy choices and resolving the struggle between competing
views of the public interest are not judicial ones: “Our Constitution vests such
responsibilities in the political branches.”
Chevron, 104 S. Ct. at 2793 (citation omitted).
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these things: (1) six-year-old children lack the capacity. to sign and to submit
personally an application for asylum; (2) instead, six-year-old children must be
represented by an adult in immigration matters; (3) absent special circumstances, the
only proper adult to represent a six-year-old child is the child’s parent, even when the
parent is not in this country; and, (4) that the parent lives in a communist-totalitarian

state (such as Cuba)," in and of itself, does not constitute a special circumstance

2 . - PRt e~

T -
o -

Crequid
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e selevtion OF a on-pareniiai representative. G duty 1€ ¢

" this policy might be a reasonable one in the light of the statutory scheme. See .
~ Chevron, 104 S. Ct. at 2782.
But we first address Plaintiff’s contention that the “policy” relied on by the INS
in this case is really no policy at all but is, in reality, just a litigating position. An

after-the-fact rationalization of agency action -- an explanation developed for the sole

14 See U.S. Dept. of State, 1999 Country Reports on Human Rights Practices: Cuba (2000)
(noting that “Cuba is a totalitarian state,” where Communist Party “exercises control over all
aspects of Cuban life”).
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purpose of defending in court the agency’s acts -- is usually entitled to no deference

from the courts. Bradberry v. Director, Office of Workers’ Comp. Programs, 117 F.3d

1361, 1366 (11th Cir. 1997). But we are unable to say that the position of the INS

here is just an after-the-fact rationalization.

- The INS policy toward Plaintiff’s application was not created by INS lawyers

B

]

Fdwenig VHHBArGN,  bUL -instead” was: deve

proceedings before litigation commenced.” Cf. IAL Aircraft Holding, Inc. v. FAA
| 206 F.3d 1042, 1046- & n.5 (11th Cir. 2000). While the policy announced by the INS
may not harmonize perfectly with earlier INS interpretative guidelines (which are not
law),'¢ the pé’rties have cited, and we have found, no statutory provision, no regulatory
authority, and no prior agency adjudication that “flatly contradicts” the policy. Cf.

General Elec. Co. v. Gilbert, 97 S. Ct. 401, 411 (1976);see also Motor Vehicle Mifrs.

IS The INS policy on unaccompanied six-year-old children purporting to file for asylum
against their parents’ wishes was set out in these writings: (1) ‘' memorandum, dated 3 January
2000, from the INS General Counsel to the INS Commissioner; (2) two letters, dated 5 January,
from an INS district director to Plaintiff’s lawyers and Lazaro, letters explaining the decision of
the INS Commissioner; and (3) a letter, dated 12 January, from the Attorney General to
Plaintiff’s lawyers and Lazaro.

16 The INS Guidelines “do not have the force and effect of law.” Haitian Refugee Ctr., Inc.
v. Baker, 953 F.2d 1498, 1511 (11th Cir. 1992).
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Ass’n v. State Farm Mut. Auto. Ins. Co., 103 S. Ct. 2856, 2866 (1983) (noting that

agencies have latitude to “adapt their rules and policies to the demands of changing
circumstances”). That the INS policy was developed in the course of an informal
adjudication, rather than during formal rulemaking, may affect the degree of deference

appropriate but does not render the policy altogether unworthy of deference. See

Chenery, 67 S. Ct. at 1580; see also Cook v. Wiley, 208 F.3d 1314, 1319-20 (11th Cir.

2000 (Explaniy atexecutive policies ot UsubjEcied 19 inE NigighieRel seiuiinTy DT s e

[formal] rulemaking’’ are nonetheless entitled to “some deference”);Bigby v. INS, 21

- .F.3d 1059, 1063-64 (11th Cir. 1994) (finding Chevron deference appropriate even

though agency policy had not been adopted as regulation);U.S. Mosaic Tile Co. v.

NLRB, 935 F.2d 1249, 1255 n.6 (11th Cir.:1991) (*Although the agency action in
Chevron involved a legislative regulation, the deference standards set forth in that case
are now applied to most agency actions, including administrative adjudications . . . .”).
And that the INS policy may not be a longstanding one likewise affects only the

degree of deference required."” See Chenery, 67 S. Ct. at 1580. The INS policy,

'7 The INS claims that the approach taken in Plaintiff’s case is the INS’s longstanding
position on young, unaccompanied aliens. The INS, however, points to no evidence in the record
showing that the INS, in the past, has taken this approach. But, even assuming that Plaintiff’s
case triggered the making of this policy to fit cases like Plaintiff’s peculiar circumstances,
deference to the INS policy would still be due if the policy is a reasonable one. See Chenery, 67
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therefore, is entitled to, at least, some deference underChevron; and that deference,

when we take account of the implications of the policy for foreign affairs, becomes

considerable.

S. Ct. at 1580 (“[P]Jroblems may arise in a case which the administrative agency could not
reasonably foresee, problems which must be solved despite the absence of a relevant general
rule.”). '

25
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We accept that the INS policy at issue here comes within the range of
reasonable choices. First, we cannot say that the foundation of the policy -- the INS
determination that six-year-old children necessarily lack sufficient capacity to assert,

on their own, an asylum claim -- is unreasonable!® See Polovchak v. Meese, 774 F.2d

731, 736-37 (7th Cir. 1985) (presuming that twelve-year-old child was “near the lower

end of an age range in which a minor may be mature enough to assert” an asylum

~

AR HATES ik )

some means of applying for asylum, see 8 U.S.C. § 1158(a)(1), and because the INS

18 In other words, we do not think that the INS, as a matter of law, must individually assess
each child’s mental capacity; we cannot say that looking at capacity instead of age for young
children is required. Instead, we recognize that absolute line drawing — although necessarily

.. sacrificing accuracy and flexibility for certainty and efficiency — is an acceptable approach. See
Massachusetts Bd. of Retirement v. Murgia, 96 S. Ct. 2562, 2567-68 (1976). And, as long as the
approach taken by the INS is a reasonable one, we need not decide what the best approach would
be.

We, however, do not mean to suggest that the course taken by the INS is the only
permissible approach. Although the INS is not required to let six-year-old children speak for
themselves about asylum, neither is the INS required to ignore the expressed statements of young
children. Even young children can be capable of having an accurate impression of the facts
about which they might speak. To obtain asylum, we doubt that it is essential for a child to be
able to debate the merits of Marxism-Leninism against the merits of Western-style democracy.
Some reasonable people could conclude that it should be suffictent for a child to be able to speak
about his fears and to recount the facts that support his fears about returning to another country.
Not infrequently, the law does permit six-year-old children (and even younger children) to speak
and, in fact, does give their words great effect. See, e.g., Pocatello v. United States, 394 F.2d
115, 116-17 (9th Cir. 1968) (affirming district court’s admission of five-year-old’s testimony);
Miller v. State, 391 So0.2d 1102, 1106 (Ala. Crim. App. 1980) (affirming decision of trial court to
permit four-year-old to testify); Baker v. State, 674 So.2d 199, 200 (Fla. Dist. Ct. App. 1996)
(affirming trial court decision admitting testimony and statements of six-year-old victim).
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has decided that the children cannot apply personally, the next element of the INS
policy -- that a six-year-old child must be represented by some adult in applying for
asylum -- necessarily is reasonable.

The INS determination that ordinarily a parent (even one outside of this

country)'? -- and, more important,only a parent -- can act for his six-year-old child

(who is in this country) in immigration matters also comes within the range of

LR

1}

account of the rele'v'.éint, competing policy interests: the interest of a child in asserting
a qon-frivqlop}s'asylum claim; the interest of a parent in raising his child as he sees fit;
" and-theinterest of tﬁe public in the prompt but.fair disposition of asylum claims. The
INS policy -- by presuming that the parént is the sole, appropriate representative for
a child -- gives paramount consideration to the primary role of parents in the

upbringing of their children. But we cannot conclude that the policy’s stress on the

We conclude that the approach taken by the INS about out-of-the-country representatives
was a reasonable one. Other approaches might have been available. The INS might have
selected a policy giving more weight to the fact that the parent of a child in the United States
remained outside of this country’s jurisdiction. For example, maybe the INS could have required
that the adult representative -- purporting to act in immigration matters (either by applying for
asylum on behalf of the child or in effect vetoing an application for asylum) for a child in this
country -- be present in this country himself at the pertinent time. See, e.g., Cozine v. Bonnick,
~245S.W.2d 935, 937 (Ky. 1952) (requiring that next friend, purporting to represent child in
~ court, be resident of state). But what else might have been done is not decisive for us.
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parent-child relationship is unreasonable.”’ See Ginsberg v. New York, 88 S. Ct.

1274, 1280 (1968) (“[T]he parents’ claim to authority in their own household to direct

the rearing of their children is basic in the structure of our society.”).

20 We do not suggest that recognizing the parent-child relationship to the exclusion of other

familial relationships is the only reasonable approach. The parent-child relationship is obviously
an important one. See Wisconsin v. Yoder, 92 S. Ct. 1526, 1541-42 (1972); Pierce v. Society of
Sisters, 45 S. Ct. 571, 573 (1925); see also In re Custody of Smith, 969 P.2d 21, 27-28 (Wash.
oL 1998) ¢ qranted sub nom. Troxe1 V. Granvﬂle 120 S. (‘t 11 (1999) ‘itlll although the e
' ‘ _;_ r —‘ : Al _" -,‘.F)r‘(nﬂl'r‘(i nE .1! ld\ _: .
“next friend for a child, a parent i nt usu ntltled to be the next friend of his child as a matter
of absolute right. See Fong Sik Leung v. Dulles, 226 F.2d 74, 82 (9th Cir. 1955) (“[No] parent [] -
" may claim to be a guardian ad littm of his minor child as a matter of right.””). Especially because
the best interests of a child and the best interests of even a loving parent can clash, parental »
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authority over children — even where the parent is not generally “unfit” — is not without limits in
this country. See, e.g., In the Matter of Sampson, 323 N.Y.S.2d 253,255 (N.Y. App. Div. 1971)
(affirming order requiring disfigured child to undergo risky cosmetic surgery against genuine
wishes of child’s only parent: the state contended surgery would have “a beneficial effect” upon
child); Crommelin-Monnier v. Monnier, 638 So.2d 912, 916 (Ala. Civ. App. 1994) (requiring
appointment of guardian ad litem where custodial parent sought to remove child to foreign
country). In addition, the law in the United States frequently treats more distant familial
relationships as important. See, e.g., Kan. Stat. Ann. § 38-1541 (permitting any person related
within the fourth degree to child to move to intervene in “child in need of care” proceedings);
Ala. Code § 12-16-150(4) (allowing challenge for cause where potential juror is related within
ninth degree to party); 0.C.G.A. § 15-12-135(a) (disqualifying persons related within the sixth
degree to interested parties from jury service).
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Critically important, the INS policy does not neglect completely the
independent and separate interest that a child may have, apart from his parents, in

applying for asylum. SeePolovochak, 774 F.2d at 736-37. Instead, according to the

'INS policy, special circumstances may exist that render a parent an inappropriate
representative for the child.? Where such circumstances do exist, the INS policy

appears to permit other persons, besides a parent, to speak for the child in immigration
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asylum under section 1158 despite the contra_"ry_' ‘wishes of his parents.

21 Under the INS policy, a substantial conflict of interest between the parent and the child
may require or allow another adult to speak for the child on immigration matters. In considering
whether a substantial conflict of interest exists, the INS considers the potential merits of a child’s
asylum claim. If the child would have an exceedingly strong case for asylum, the parent’s
unwillingness to seek asylum on that child’s behalf may indicate, under the INS policy, that the
parent is not representing adequately the child’s interests.

30



We are not untroubled by the degree of obedience that the INS policy appears
to give to the wishes of parents, especially parents who are outside this country’s
jurisdiction. Because Congress has decided that “[a]ny alien” (including six-year-old
children) may apply for asylum, 8 U.S.C. § 1158(a)(1), Congress has charged the INS

-- when it promulgates policy and fills gaps in the statutory scheme -- with facilitation,

not hindrance, of that legislative goal. See Shoemaker v. Bowen, 853 F.2d 858, 861

“frustrate[] the underlying congressional policy”). We recognize that, in some
instances, the INS policy of deferring to parents -- especially those residing outside of -
this country -- might hinder some six-year-olds with non-friVolous asylum claims and
prevent them from invoki.nlg their statutory right to seek asylum. But, considering the
well-established principles of judicial deference to executive agencies, we cannot

disturb the INS policy in this case just because it might be imperfect. See Industrial

Union Dept., AFL-CIO v. American Petroleum Inst., 100 S. Ct. 2844, 2875 (1980)

(Burger, C.J., concurring) (noting that agency policy may be valid although policy
does not perfectly accomplish legislative goals). And we cannot invalidate the policy
-- one with international-relations implications -- selected by the INS merely because

we personally might have chosen another. SeeChevron, 104 S. Ct. at 2793; see also
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Jaramillo, 1 F.3d at 1152-53. Because we cannot say that this element of the INS
policy -- that, ordinarily, a parent, and only a parent, can act for a six-year-old child
in immigration matters -- is unreasonable, we defer to the INS policy.

The final aspect of the INS policy also worries us some. According to thé INS
policy, that a parent lives in a communist-totalitarian state is no special circumstance,

sufficient in and of itself, to justify the consideration of a six-year-old child’s asylum

: ’ "< _‘u‘ . ‘- :1_: :w_; -s.._-‘-.' . -_-.-.»- —- SN .,'.... N
3R ¢iehited- by A reidteve sa-tits countryj dgas

parent. We acknowledge, as a widely-accepted truth, that Cuba does violate human
rights and fundamental freedoms and does not guarantee the rule of law to people .

living in Cuba* See génerally U.S. Dept. of State, 1999 Country Reports on Human

Rights Practices: Cuba (2000) (“[Thé Cuban Government] continue[s] systematically
to violate fundamental civil and political rights of its citizens.”). Persons living in

such a totalitarian state may be uinable to assert freely their own legal rights, much less

22 According to the United States Department of State, the human rights record of the Cuban
government is “poor.” Cuban citizens who oppose or criticize the government routinely are
“harass[ed], threaten[ed], arbitrarily arrest[ed], detain[ed], imprison[ed}, and defame[d].” Cuba
regularly denies citizens “the freedoms of speech, press, assembly, and association,” and restricts
the free exercise of religion. The Cuban constitution provides that “legally recognized civil
liberties can be denied to anyone who actively opposes the ‘decision of the Cuban people to build
socialism.”” See U.S. Dept. of State, 1999 Country Reports on Human Rights Practices: Cuba
(2000); see also UNHCHR Res. 2000/25, U.N. Comm. on Human Rights, 56th Sess., U.N. Doc.
E/CN.4/2000/L.11 (2000) (expressing concern about “the continued violation of human rights
and fundamental freedoms in Cuba”).
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the legal rights of others. Moreover, some reasonable people mighft say that a child
in the United States inherently has a substantial conflict of interest with a parent
residing in a totalitarian state when that parent -- even when he is not coerced --
demahds that the child leave this country to return to a country with little respect for
human rights and basic freedoms. |

Nonetheless, we cannot properly conclude that the INS policy is totally

“urfeasCiubie insthisdespect: g IS e
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of government coercion: where special circumstances -- such as definite coercion
directed at an individual parent -- exist, a non-parental representative may be .
‘necessary to-speak for fhe child. In addition and-more important, in no context is the
~ _executive branch entitled to more deference than in the context of foreign affairs. See .

.generally United States v. Curtiss-Wright Export Corp, 57 S. Ct. 216, 221 (1936).

This aspect of the INS policy seems to implicate the conduct of foreign affairs more
than any other. Something even close to a per se rule -- that, for immigration
purposes, no parent living in a totalitarian state has sufficient liberty to represent and
to serve the true, best interests of his own child. in the United States -- likely would
have significant consequences for the President’s conduct of our Nation’s international

affairs: such a rule would focus not on the qualities of the particular parent, but on the
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qualities of the government of the parent’s country. As we unde;stand the legal
precedents, they, in effect, direct that a court of law defer especially to this
international-relations aspect of the INS policy.

We are obliged to accept that the INS policy, on its face, does not contradict
and does not violate section 1158, although section 1158 does not require the approach

that the INS has chosen to take.

" We.now examine the INS’s application of its facially reasonable policy to
" Plaintiff in this case. Although based on a policy permissible underChevron, if the
ultimate decision of the INS -- to treat Plaintiff’s asylum applications as invalid -- was
“arbitrary, capricious, [or] an abuse of discretion,” the decision is unlawful.?? See 5

U.S.C. § 706(2)(A); see also INS v. Yueh-Shaio-Yang, 117 8. Ct. 350, 353 (1996);

Citizens to Preserve Overton Park, Inc. v. Volpe, 91 S. Ct. 814, 822 (1971). But

23 The INS asks us to apply the “facially legitimate and bona fide reason” standard of review
set out in Kleindienst v. Mandel, 92 S. Ct. 2576, 2585 (1972), instead of the more stringent
“arbitrary, capricious, or an abuse of discretion” standard. We think that the Kleindienst standard
is not the correct standard to apply in this case. But we do note that, even if the Kleindienst
standard were applied, the result in this case would remain the same.
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whatever we personally might think about the decisions made by the Government, we
cannot properly conclude that the INS acted arbitrarily or abused its discretion here.
The application signed and submitted by Plaintiff himself, insqfar as the INS
has decided that six-year-oldlchildren cannot file for asylum themselves, necessarily
was a nullity under the INS policy. As we have explained, the INS’s per se rule --

prohibiting six-year-old children from personally filing asylum applications against

—_— e

not act arbitrarily or abuse its discretion in rejecting Plaintiff’s own purported asylum
application as void.
“Plaintiff contends that, even if the INS policy is facially reasonable under
Chevron, the INS decision to reject the applications submitted by Lazaro was
arbitrary. Plaintiff asserts that two special circumstances -- the alleged coercion of -
Juan Miguel by the Cuban government and the objective basis of Plaintiff’s asylum
claim -- bear negatively upon Juan Miguel’s fitness to represent Plaintiff in_
immigration matters. The INS, according to Plaintiff, was therefore required to
recognize some other adult representative -- namely, Lazaro -- to act on Plaintiff’s
behalf. We, however, conclude that the INS adequately considered these

circumstances in reaching its ultimate decision.
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The INS first determined that Juan Miguel, in fact, was not operating under
coercion from the Cuban government or that, even if he was, his honest and sincere
desires were aligned with those of the Cuban government. That determination was not
clearly wrong and was no abuse of discretion. An INS official, on two occasions,
interviewed Juan Miguel in person in Cuba. Aware of the possibility that Juan Miguel

might be under some kind of coercion, the INS official took steps to ensure that Juan

INS official, after meeting with Juan Miguel face-to-face, concluded -- based upon her
observations of his-demeanor -- that Juan Miguel’s statement was not the result of
" duress or coercion. We, therefore, cannot say that the INS’s rejection of Plaintiff’s

' 7 contention -about coetcion was’arbifrary.
The INS also preliminarily assessed the objective basis of Plaintiff’s asylum

t.2* Again, we

claim and concluded that his claim for asylum probably lacked meri
cannot conclude that the INS’s determination was arbitrary or an abuse of discretion.

In making this assessment, the INS considered the information contained in the

24 We do not decide, as the INS advocates, that this summary and preliminary assessment of
the merits of Plaintiff’s asylum claim was a “consideration” of Plaintiff’s purported asylum
application within the meaning of the statute. But we do accept that this rough look at the
potential merits was a legitimate part of deciding whether Plaintiff’s father had a substantial
conflict of interest with Plaintiff about asylum that would disqualify the father from representing

36

5 his BeAT S wisli S abous PISROTR S asyheil Claim, e~ w75




asylum applications and information provided to the INS by Plaintiff’s lawyers. In
addition, the INS interviewed Lazaro and inquired about the basis for Plaintiff’s
asylum claim.”

The essence of Plaintiff’s asylum claim was that, if he is returned to Cuba: (1)
he will not enjoy the freedom that he has in the United States; (2) he might be forced

to undergo “re-education” and indoctrination in communist theory; and (3) he might

that, if Plaintiff returns to Cubad, he will be without the degree of liberty that people

enjoy in the United- States: '-.Also, we admit that re-education, communist

Plaintiff.: ..~

25 That the INS, in making a preliminary assessment of the strength of Plaintiff’s asylum
claim, never interviewed Plaintiff has worried us. But the INS did speak with persons
representing Plaintiff -- Lazaro, Marisleysis, and Plaintiff’s lawyers -- on more than one occasion
about the nature of his asylum claim.
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indoctrination, and political manipulation of Plaintiff for propaganda purposes, upon
a return to Cuba, are not beyond the realm of possibility.

Nonetheless, we cannot say that the INS’s assessment of Plaintiff’s asylum
claim -- that it probably lacked merit -- was arbitrary. To make a meritorious asylum
claim, an asylum applicant must show that he has a “well-founded fear of persecution”

in his native land. See 8 U.S.C. § 1101(a)(42). Congress largely has left the task of

Fdefinimgwicipiecision the phrase il founided fear ot peisesdiin ™16 the INS: Seg

* Perlera-Escobar v. Executive Office for Immigration 894 F.2d 1292, 1296 (11th Cir.

~ +.1990) (stating that, where statutory term is ambiguous, agency properly defined term

- through -adjudications); see also Singh v.~INS, 134 F.3d 962, 967 (9th Cir. 1998)

* "(noting that statutes do not-define “persecution” or specify acts constituting
“persecution”).

Plaintiff points to no earlier INS adjudications or judicial decisions where a
person, in circumstances similar to Plaintiff’s, was found to have established a “well-
founded fear of persecution.” Political conditions “which affect the populace as a

whole or in large part are generally insufficient to establish [persecution].” See Mitev

v. INS, 67 F.3d 1325, 1330 (7th Cir. 1995) . We cannot say that the INS had to treat

education and indoctrination as synonymous with “persecution.” See Ghaly v. IN§
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58 F.3d 1425, 1431 (9th Cir. 1995) (explaining that “persecution is an extreme concept

that does not include every sort of treatment our society regards as offensive”);see

also Mikhailevitch v. INS, 146 F.3d 384, 390 (6th Cir. 1998) (stating that

b AN 11

“persecution” “requires more than a few isolated incidents of verbal harassment or

intimidation, unaccompanied by any physical punishment, infliction of harm, or

significant deprivation of liberty”); Bradvica v. INS, 128 F.3d 1009, 1012 (7th Cir.

Bl 9TV v ere ~tiarassment- d0ed SHOT- ain SRt TG PeiETtion. e Reem s K aFAb AT

- Kurzban’s Immigration Law Sourcebook, 254-61 (6th ed. 1998) (citing cases

- -.discussing meaning of “persecution”). Not all exceptional treatment is persecution.

The . INS’s estimate of the purported applications -- as applications that were not

strong on their merits -- is not clearly inaccurate:*®

26 We.do not know for certain that, if Plaintiff’s asylum applications were accepted and fully
adjudicated, Plaintiff necessarily would fail to establish his eligibility for asylum. Depending on
how the record was developed, we expect that a reasonable adjudicator might find that Plaintiff’s
fears were “well-founded.” We also think that some reasonable adjudicator might regard things
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like involuntary and forcible “re-education” as persecution. But these issues are not questions
that we, in the first instance, are to answer. The ultimate merits of an asylum petition are not
before this Court at all. Instead, they are matters that would be committed to the discretion of the
INS. The INS (and the courts) never have suggested that an asylum applicant in like
circumstances was eligible for asylum. We cannot say that the INS’s assessment of the
likelihood of success of the applications in this case was arbitrary.
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We have not the slightest illusion about the.INS’s choices: the choices -- about
policy and about application of the policy -- that the INS made in this case are choices
about which reasonable people can disagree. Still, the choices were not unreasonable,
not capricious and not arbitrary, but were reasoned and reasonable. The INS’s

considerable discretion was not abused.
e T e e GONGLUSIOIN o2 e e

As policymakers, it is the duty of the Congress and of the executive branch to

- exercise. political will. - Although courts should not be unquestioning, we should

+ .respect the other branches’ policymaking powers. The judicial power is a limited

power. It is the duty of the judicial branch not to exercise political will, but only to
render judicial judgment under the law.

When the INS was confronted with Plaintiff’s purported asylum applications,
the immigration law of the United States provided the INS with no clear answer. The
INS accordingly developed a policy to deal with the extraordinary circumstances of
asylum applications filed on behalf of a six-year-old child, by the child himself and

a non-parental relative, against the express wishes of the child’s parents (or sole
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parent). The INS then applied this new policy to Plaintiff’s purported asylum
applications and rejected them as nullities.

Because the preexisting law compelled no particular policy, | the INS was
entitled to make a policy decision. The policy decision that the INS made was within
the outside border of reasonable choices. And the INS did not abuse its discretion or

act arbitrarily in applying the policy and rejecting Plaintiff’s purported asylum

< ‘gpplications: “The€ouit Tieither approves rordisapproves the SNS S decision to réject. -

- the asylum applications filed on Plaintiff’s behalf, but the INS decision did not

-+ contradict 8 U.S.C. § 1158~

The judgment of the district court is AFFIRMED?.

2TNOTICE OF SHORTENED TIME: We order that, if petitions for rehearing or suggestions

for rehearing en banc are to be filed, they must be filed within 14 days of this date. Expect no
extensions.
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of Appeals. As I have said before, this is a case about the
importance of family and the bond between a father and son. I
have supported the Justice Department's conclusion that Elian's
father, Juan Miguel Gonzalez, is the one best suited to speak
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Justice Department's determination.

30-30-30

PHOTOCOPY
PRESERVATION



057/01/00 THU 11:48 FAX 202 514 8071 CIVIL OAAG

Gonratt™

wouol

FROM: PATRICIA L. MAHER
Deputy Assistant Attomey General
Civil Division
950 Pennsylvania Avenue, NW
Room 3643
Washington, D.C. 20530

Fax No. (202) 514-8071
Voice No. (202) 514-1258

DATE: June 1, 2000
SENT BY: Tom Younger

TO: Beth Nolan

FAXNo: 456~ 677
Voice No.: 45(9— Q L3

NUMBER OF PAGES SENT (INCLUDING COVER PAGE): 3 4

SPECIAL INSTRUCTIONS:



06/01/00 THU 11:48 FAX 202 514 8071 CIVIL OAAG
068/01,00 THU 11:05 FAX 404 331 7040 UScA 11 DP CLERK

T T T e —— - - —— - .
e e i o —— — . -

56 Forsyth Strect, N'W.
Atlanta, GA 30303

FAX TRANSMITTAL COVER SHEET
1o S8here Wos e\, ;y_\&;;ggm
200-S\Y %% o

" DATE: é//[()ﬁ

DOCUMENT DESCRIPTION: jﬂy&u WISTN
a W |

TOTAL NUMBER OF PAGES (including this page): 3%

CONTACT: Person:

PHONE NO: (404) 335-




06/01/00 THU 11:48 FAX 202 514 8071 ClVIL 0AAG

06/01/00 THU 11:08 FAX 404 2331 7040 Usca 11 DP CLERK

PUBLISH

IN THE UNITED STATES COURT OF APPEALS
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ELIAN GONZALEZ, a minor, by and through
LAZARO GONZALEZ, as next friend, or,
alternatively, as ternporary legal custodian,

Plaintiffs-Appellants,
versus

JANET RENO, Attorney General of the United States;
DORIS MEISSNER, Commissioner, United States
Immigration and Naturalization Service;
ROBERT WALLIS, District Director,
United States Immigration and Naturalization Service;
UNITED STATES IMMIGRATION AND
NATURALIZATION SERVICE; and UNITED
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Defendants-Appecllees,
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for the Southern District of Florida
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Before EDMONDSON, DUBINA and WILSON, Circuit Judges.
EDMONDSON, Circuit Judge:

This case, at first sight, seems to be about little more than a child and his
father. But, for this Court, the case is mainly about the separation of powers undcr.
our constitutional system of government: a statute enacted by Congress, the
permissible scope of executive discretion under that statute, and the limits on
judicial review of the exercise of that executive discretion.

Elian Gonzalez (“Plaintiff”’), a six-year-old Cuban child, arrived in the
United States alone. His father in Cuba demanded that Plaintiff be returned to
Cuba. Plaintiff, however, asked to stay in the United States; and asylum
applications were submitted on his behalf. The Immigration and Naturalization
Service (“INS”) -- after, among other things, consulting with Plaintiff’s father and
considering Plaintiff’s age -- decided that Plaintiff s asylum applications were
legally void and refused to consider their merit.

Plaintiff then filed this suit in federal dismict court, seeking on several
grounds to compel the INS to consider and to determine the merit of his asylum

applications. The district court dismissed Plaintiff's suit. Gonzalez ex rel.
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Gonzalez v. Reno, 86 F. Supp.2d 1167, 1194 (S.D. Fla, 2000). Plaintiff appeals,’

and we affirm.

In December 1993, Plaintiff was born in Cuba to Juan Miguel Gonzalez and
‘ Elizabct.h Gonzalez. When Plaintiff was about three ycars old, Juan Miguel and
Elizabeth separated. Elizabeth retained custody of Plaintiff after the separation. Juan
Miguel, however, continued to have regular and significant contact with his son.
Plaiptiff ' in fact, attended school in the district where his father lived and often stayed
at Juan Miguel’s hormne.
In November 1999, Elizabeth decided to leave Cuba and to take her son to the
United States. In the pre-dawn hours of 22 November, Plail.mtiff and Elizabeth, along
with twelve other Cuban nationals, left Cuba aboard a small boat. The next day, the

boat capsized in strong winds and rough seas off the coast of Florida. Eleven of the

lgeveral defendant-appellees are involved in this appeal. All thesc defendants are part of the
cxecutive branch of our government. For the sake of simplicity, we refer to the defendants
collectively as the “INS.”
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passengers, including Elizabeth, died. Plaintff, clinging to an inner tube, endured
an.d survived,

Two days later, Plaintiff was rescued at sea by Florida fishermen and was taken
to a hospital in Miami for medical treatment. While Plaintiff was receiving medical
treatment, the INS was contacted by Plaintiff’s great-uncle: Miami resident Lazaro
Gonzalez, INS officials decided, upon Plaintiff's release from the hospital, not to
remove Plaintiff immediately to Cuba. Instead, the INS deferred Plaintiff’s
immigration inspection and paroled Plaintiff into Lazaro’s custody and care.

Soon thereafter, Lazaro filed an application for asylum on Plaintiff’s behalf
with the INS. This application was followed shortly by a second application signed
by Plaintiff himself. A third asylum application was filed by Lazaro on Plaintiff’s
behalf in January 2000, after a state court awarded temporary custody of Plaintiff to
Lazaro.?* The applications were prepared by a Miami lawyer.

The three applications were substantially identical in content. The applications
stated that Plaintiff “is afraid to return to Cuba,” The applications claimed that
Plainriff had a well-founded fear of persecution because many members of Plaintiff's

family had been persecuted by the Castro government in Cuba. In particular,

2 A Florida state court since has dismissed Lazaro’s petition for custody of Plaintiff. Sce In re
the Matter of Lazaro Gonzalez, No, 00-00479-FC-28 (Fla. 11th Cir. Ct. 2000),

4
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according to the applications, Plaintiff's stepfather had been imprisoned for several
months because of opposition to the Cuban government. Two of Plaintiff’s great-
uncles also had been imprisoned for their political acts. Plaintiff’s mother had also
been harassed and intimidated by communist authorities in Cuba. The applications
also alleged that, if Plaintiff were returned to Cuba, he would be used as a propaganda
tool for tiw Castro government and would be subjected to involunrtary indoctrination

in the tenets of communism,

Plajntiff’s father, however, apparently did not agree that Plaintiff should

remain in the United States. Soon aftet Plaintiff was rescued at sea, Juan Miguel sent
to Cuban officials a letter, asking for Plaintiff’s return to Cuba. The Cuban
government forwardeci this letter to the INS.

Because of the conflicting requests about whether Plaintiff should remain in
the United Statcs, INS officials interviewed both Juan Miguel and Lazaro. An INS
ofﬁcial, on 13 December, met with Juan Miguel at his home in Cuba. At that
meeting, Juan Miguel made this cornment:

[Plaintiff], at the age of six, cannot make a decision on hisown.... I'm

very grateful that he received immediate medical assistance, but he

should be returned to me and my family . ... As for him to get asylum,

I am not allowing him to stay or claim any type of petition; he should be
returned immediately to me.
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Yuan Miguel denied that Lazaro was authorized to seek asylum for Plaintiff; Juan
Miguel also refused to consent to any lawyer representing Plaintiff. Juan Miguel
assured the INS official that his desire for Plaintiff’s return to Cuba was genuine and
was not coerced by the Cuban government,

One week later, INS officials in Miami met with Lazaro, Marisleysis Gonzalez
(Plaintiff’s cousin), and scveral lawyers representing Plaintiff. At that meeting, the
parties discussed Juan Miguel’s request. Lazaro contended that Juan Miguel’s
request for Plaintiff’s return to Cuba was coerced by the Cuban government.’ INS
officials also inquired about the legal basis for Plaintiff’s asylum applications; Lazaro
replied this way: “During the time he’s been here, everything he has, if he goes back,
it’s all changed. His activities here are different from tﬁose that he would have over
there.” Plaintiff’s lawyers told the INS again of the persecution of Plaintiff’s

relatives in Cuba because of their political apposition 10 the Castro government.

3 As proof of this contention, Lazaro told INS officials that, before PlaintifF was discovercd at
sea, Juan Miguel telephoned Lazaro and asked Lazaro to take carc of Plaintiff if Plaintiff made 1t
to the United States. Lazaro stated that, after Plaintiff’s rescus, Tuan Miguel’s demoenor had
changed noticeably and that, according to Juan Miguel's ncighbors in Cuba, Juan Migucl was
“[gletting extra protection” from Cuban authorities.

6
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On 31 December, an INS official again met with Juan Miguel in Cuba to
investigate further Lazaro’s claim that Juan Miguel’s request had been coerced. At
that meeting, Juan Miguel repeated that he desired Plaintiffs return to Cuba. Juan
Miguel also reasserted that he was under no undue influence from any individual or
government. The INS official — taking Juan Miguel’s demeanor into account --
determined that Juan Miguel, in fact, genuinely desired his son’s teturn to Cuba.

The INS Commissioner, on 5 January 2000, rejected Plaintiff’'s asylum
applications as legally void. The Cornmissioner -- concluding that six-year-old

_children lack the capacity to file personally for asylum against the wishes of their
parents -- determined that Plaintiff could not file his own asylum applications.
Instead, accordiﬁg to the Commissioner, Plaintiff needed an adult representative to
file for asylum on his behalf. The Commussioner -- citing the custom that parents
generally speak for their children and finding that no circumnstance in this case
warranted a departure from that custom -~ concluded that the asylum applications

submitted by Plaintiff and Lazaro were legally void and required no further

4 To reduce third parties’ opportunities to eavesdrop upon the meeting, this interview was
held at the residence of a United Nations official near Havana. Algo, same of the interview was
conducted in writing to prevent eavesdropping.
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consideration. Plaintiff asked the Attorney General to overrule the Comumissioner’s
decision; the Attorney General declined to do so.

 Plaintiff then, by and through Lazaro as his next friend, filed a complaint in
federal district court secking to compel the INS to consider the metits of his asylum
applications. In his complaint, Plaintiff alleged, among other things, that the refusal
to consider his applications violated 8 U.S.C. § 1158 and the Fifth Amendment Due
Process .Clausc. The' district court rejected both claims and dismissed Plaintiff’s

complaint. Plaintiff appeals.’
I1.

On appeal, Plaintiff argues that the district court erred (1) by dismissing
Plaintiff's claim under 8 U.S.C. § 1158, (2) by dismissing Plantiff’s due process

claim, and (3) by failing to appoint a2 guardian ad litem to represent Plaintiff’s

5 During the pendency of this appeal, the INS revoked Plaintiff’s parole and removed
Plaintiff from Lazaro’s custody. The INS then paroled Plaintiff into the custody of Juan Miguel,
who had traveled to the United States to reclaim his son. After Juan Miguel came to the United
States, we permitted Juan Miguel to intervene in this case.

To ensure that Plaintiff would not be returned to Cuba, depriving Plaintiff of aday in
court and depriving this Court of jurisdiction over Plaintiff's appeal, we enjoined Plaintiff's
removal from the United States pending appeal. Copsidering that we affirm the judgment of the
district court, the injunction will dissolve (without a further order) when the Couwrt's mandate is
issued. '
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interests.® We have reviewed carcfully the record and the briefs filed by all parties,
W;: conclude that Plaintiff's due process claim lacks merit and does not warrant
extended discussion. See Jean v. Nelson, 727 F.2d 957, 968 (11th Cir. 1984) (cn
banc) (“Aliens seeking admission to the United States . . . have no constitutional
rights with regard to their applications . . . "), aff'd on other grounds, 105 S. Ct. 2992
(1985), Plaintiff’s guardian ad litem claim, because Plaintiff was ably represented
in district court by his next friend, also lacks merit and similarly does not warrant
extended discussion. See Fed. R. Civ. P. 17(c) (providing for appointment of
guardian ad litem in discretion of district court); see also Roberts v, Ohio Cas, Ins.
Co., 256 F.2d 35, 39 (5th Cir. 1958) (noting that guardian ad litern may be
upnecessary where child already represented adequately by next friend). We,

accordingly, affirm the district court’s dismnissal of the constitutional claim and the

§ The INS contended in district court that the district court lacked subject-matter jurisdiction
over PlaintifP’s suit. The district court, however, rejected this argument and concluded that
subject-matter jurisdiction did exist. The INS has nat renewed its jurisdictional contention on
appeal.

We, however, are mindful of our own jurisdictional limits. So, we have considered our
subject-matter jurisdiction over this appeal. We conclude that this Court does have subjcct-
matter jurisdiction over Plaintiff's appeal.

WO LY
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district court’s refusal to appbint a guardian ad litem.” We now tum, however, to a

more difficult question: the district court’s dismissal of Plaintiff’s statutory claim.
Il

Plaintiff contends thaf the district court crr‘éd in rejecting his statutory claim
basedon 8 U,S.C. § 1158. Séction 1158 provides that “[a]ny alien . . . may apply for
asylum.” 8 US.C. § 1158(5)(1). Plaintiff says thét, because he is “[ajny alien,” he
may apply for asylum. Pl ainﬁff insists that, by the':applications signed and submitted
by himself and Laza.ro, he in fact, did apply f'r;r asylum within the meaning of
section 1158. In addition, Plamnff argues that the summary rejection by the INS of
his applications as invalid v1olated the intent of Congress as set out in the statute.

The INS responds that section 1158 is silent about the validity of asylum
applications filed on behalf of a six-year-old ch11d by the child himself and a non-

parental relative, against the wishes of the chilﬂ’s parent. The INS argues that,

7 Also before this Court is a reccntly filed motion of Iutervcnor Juan Miguel Gonzalez, to
remove Lazaro Gonzalez as Plaintiff's next fricnd and to substitute Plaintiff’s father as next
friend. Notwithstanding that much has happened since Lazaro brought this suit as Plaintiff’s
next friend, Lazaro (a:dcd by a traop of geasoned lawyers) hos completely and steadfastly pressed
Plaintiff's claimed rights in the:district court and in this Court. We see no powetful reason to
make a change at this point. We, therefore, deny Interverior’s mation to remove Lazaro and to
substitute Intervenor as next fnend for the purposes of this litigation.

10



08/01/00 THU 11:51 FAX 202 514 8071 CIVIL OAAG |q__!l&luﬂal:s

08/01/00

THU 11:06 FAX 404 331 7n4o: USCA 11 DP CL_ERR
because the statute does noft spell out how a young child files for asylum, the INS was
free to adopt a policy reqﬁiring, in these circutﬁétances, that any asylum claim on
Plamtiff’s behalf be ﬁledi‘by Plaintiff’s father:-‘-;f As such, the INS urges that the
rejcction of Plaintiff’s purported asylum apphcanons as legally void was lawful.
According to the INS, because the apphcatmns had no legal effect, Plaintiff never
applied at all within the rncamng of the starute. g

Guided by well- ebtabhshed principles of statutory construction, judicial
restraint, and deference to executlve apencies, we accept that the rejection by the INS

of Plaintiff"s applications as invalid did not Violate section 1158.

Our consideration of Plaintiff's statutory claun must begin with

an examination of the scope of the statute ltbelf hgvrgg, U.S.A.. Inc. v. Natural
Resources Defense Co g_c_], ,1 nec,, 104 S. Ct. 2778 2781 (1984); seg also INS

Agulrre-Aguirre, 119 S, Ct 1439, 1445 (1999) (mstructmg that analysis set out in
Chevron is applicable to lmrmgratmn statutes); mﬂlg v, INS 1 F.3d 1149, 1153
(11th Cir. 1993) (en banc) ('_s'amc). In Chevron, t.hé'.-Supreme Court explained: “First,

always, is the question whefher Congress has dirééﬂy spoken to the precise question

11
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at issue. If the intent of Céngrcsé is clear, that iél'_f'the end of the marter; for the court,
as well as the agency, mu?st give effect to the ﬁﬁambiguously expressed intent of
Congress.” 104 S. Cr. atﬁff:'2781. We tumn, thcﬁéﬁ:':fore, to the plain language of the
statute,

Section 1158 prowdcs in pertinent part

Any alien who is physu:ally present in the Uruted States or who arrives

in the United States (whether or not at a des1gnated port of arrival and

including an alien who is brought to the United States after having been

interdicted in international or United States ‘waters), irrespective of such

alien’s status, may gpp!x for agylum in acc.:_ordance with this section or,

where applicable, section 1225(b) of this title,

S.C. § 1158@a)(1) (emphaSIS added). sé”c‘tion 1158 is neither vague nor

ambiguous. The statute means exactly what it says “[alny alien. . . may apply for

asylum,” S_@Permgxlvam': , 118 S. Ct. 1952, 1956
(1998) (observing that sta%ute 1s not ambiguou;ijust because it is broad and that
statute may apply to circuri;smncés not cnﬁsionéé by Congress). That “[a]ny alien”
includes Plaintiff seems apparent ' See8US. C § 1101(2)(3) (defining ‘““alien” as

“any person not a citizen or: nanonal of the Umted States "); see also Merritt v, Dillard

Paper Co,, 120 F.3d 1181,{3{1 186 (11th Cir. 1997) (noting that word “any"” has “‘an

® The INS concedes that Plaintiff is eligible to apply for asylum pursuant to section 1158.

12
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expansive meaning”). Sectton 1 158 therefore, plainly would pemﬁt Plaintiff to
apply for asylum, | .

When an alien does ;pply for a;ylum w1th1n the meaning of the statute, the INS
-- according to the statute 1tself and INS regulatmns -- must consider the merits of the
alien’s asylum claim. L 8 US.C. § 1 158(d)(1) (“The Attorney General shall
establish a procedure for the consxderatton of asylum applications filed under
subsectmn (a) of this sectton ") (cmphas1s added) 8 C.F.R. § 208.9(a) (requiring INS

o “adjudicate the ¢laim of each asylum apphcant whose application is complete™),

The important legal questlon n thls case, therefore is not whether Plaintiff may apply
for asylurmn; that a snx-year-old 1s ehglble to apply for asylum is clear. The ultimate
inquiry, instead, is whether a sm-year-old Ch.l]d h_ s applied for asylum within the
meaning of the statute when he ora non-parental relative on his behalf, signs and
submits a purported apphcatmn agamst the express wxshee-of the child’s parent.

About this quesnon more 1mportant than What Congress said in section 1158

is what Congress left unsald In readmg statutes we consider not only the words

Congress used, but the spaces between those words Section 1158 is silent on the

prectse question at issue¢ in. thts case. Although seetlon 1158 gives “[a]ny alien” the .

nght to “apply for asylum, the statute docs not command how an alien applies for

asylum. The statute mcludes nio deﬁmtton of the term “apply.” The statute does not

13
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set out procedures for the proper ﬁlmg of an’ 'acylum application. Furthermore, the

statutc does not identify the necessary contents of a valid asylumn application. In
short, although the statuteg}jjrequxfes thc ex1ste'n f some application procedure so
that aliens may apply for a?ylﬁm:f, section 1158 ys nothing about the particulars of

that procedure. Sege 8 U.S C § 1'%'15 8

Because the stamtef-.is s11ent on the issu-'é;.-' Congress has left a gap in the

statutory scheme.’ From that gap springs executive discretion.'® As a marter of law,

® That Congress left a gap m thc smtutory schemc does not mean that Congress has donc
something wrong. Whether Congress could or should legxslntc with sufficient detail to address
every conceivable set of circumstances that right arise is highly debatable. Ses
generally Loving v. Unjted States 116 8. Ct. 1737, 1744 (1 996) (*“To burden Congress with all
federal rulemaking would divert that byanch from more prcssmg issues, and defeat the Framets’
design of a workable National Government.”). -Congress: may properly commit something to the
discretion of the other branches uf govemmcnt

% This case is about the dlscrctmn of the exccutxvc branch to make policy, not about
ministerial enforcement of the “law" by exeeutive officiais. It has been suggested that the
precise policy adopted by the INS in this case was required by “law.” That characterizarion of
this case, howevcr, 15 maccurate As we have explairied; when the INS made its pertinent policy.
the preexisting law said nothmg about'the validity of Plaintiff’s asylun applications.

Instead, Congress just pmvmed that *[a]ny alien”. ‘tnay apply for asylum and left the
details of the application process to the discretion of the INS, Se¢ Mesa Verde Constr. Co. v.
Northern Cal. Dist. Council of _L_a,_b_g:g:g 861 F.2d 1124 ‘1140 (9th Cir. 1988) (en banc) (Hug, J.,
dissenting) (¢xplaining that sometimes, “C'ongress enacts quite general provisions, with the
specifics to be filled in by the ag:ncy") Thie INS, inits dizcretion, decided to require stx-year-
old children — who ammive unaccompamcd iri the United sms from Cuba — to act in immigration

14"'
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1tis not for the courts, but for the executwe agcn ycharged with enforcing the statute
(here, the INS), to choose how to ﬁll such gaps See Chevron, 104 S. Ct. at 2793.

Moreover, the authority of thc cxecutwe branc o fill gaps is especially great in the

context of immigration polﬁ;cyi.f”ﬁﬁng i .e-"A' rre, 119 8. Ct. at 1445. Our proper

arents in Cuba. The INS could have
latives (for example, those within the

matters only through (absent special circumstances) th
shaped its policy in a different fashion, perhaps allowing
fourth degree of relationship) in the United States to'ac such children, But it did not, and we
cannot. That choice was the sole prerogahVe of the ex ve branch. According to the
principles set out in Chevron, we can only disturb thit choice if it is unreasonable. See Chevron,
104 8. Ct. at 2793; se¢ also Mistretta v, United States, 109 S. Ct. 647, 678 (1989) (Scalia, J.,
dissenting) (explaining dlscrenona.:y authonty of executx- branch in administering statutory
scheme). o . :

it issue, it ordinarily is for the judicial
adison, 5 U.S. (1 Cranch) 137, 177
icial departrnent to say what the law

T When a statute is amblguous or -zllcnt on the pert
branch to construe the stafute. See ener:
( 1803) (“It is emphatically the province and duty of the jj

s.”). But the ordinary rule does not always: apply: where Congress has indicated that gaps in the
stamtoxy schemne should be ﬁllcd in by officers of the e tive branch (a political branch
accountable to the peaple and fit for making policy judgments), then the gaps should not be filled
in by federal judges. Where Congress has committed the eénforcement of a statute to 2 particular
executive agency, Congress has sufﬁclently indicated its iritent that statutory gaps be filled by the
exceutive agency. And the Supremc Court: has directed thvat, for such statutes, if “Congress has
not directly addressed the prec1se question at issue, the calrt does not simply imposc its own
construction on the statute . , . .. Rather, if the statute:is ilent . . . the question for the court is
whether the agency’s answer lsf,bascd ona pcrrmssﬂale truction of the stature.” Chevron,
104 8. Ct. at 2782. : SR ' '

12 The authority of the executive branch in 1mm1gr
the President and other executive oﬂ'icxals (such as the
affairs. See Apuirre-Aguirre, 119 S. Ct. at 144s. Respect for the authority of the cxecutive
branch in foreign affairs is a well-estahhshcd theme in our Jaw. Seg United States v. Curriss-

Wright Export Corp., 57 S. Ct. 216; 221 (1936) (recognizing “the very delicare, plenary and
cxclusive power of the President as the solé organ of the federal government in the field of
international relations™). And thc juchclal respect fore tive authority in matters touching
upon foreign rclations is even greater whzre the premden 1 power has been affirmed in an act of

Congress, See Youngstown Sheet & Tub vyer: 72 S. Ct. 863, 870 (1952) (Jackson, J.,

concurring) (“When the President acts pursdant to an ‘express or implied authorization of

.matters stems from the primacy of
) in marters touching upon foreign
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review of the exercise by the executive branch of its discretion to fill gaps, therefore,
must be very limited. See] au] o

> Mines, Inc,, 111 S, Ct. 2524, 2534

(1991),

That the courts owe some ﬁc’fefénce to 'éxe itive policy does not mean that the

executive branch has unbndled dlscretlon in’ creatmg and 1n implementing policy.

Executive agencies must comply thh the pro edura] requiremnents imposed by

statute. See Mortan v. Ru'lz 94 S Ct 1055 _10 3 (1974) Agencies must respect

their own procedural rules and._ regulatmns _S_g_g id. at 1074; see also Hall v.

Schweiker, 660F.2d 116, l 9 (Sth C1r 1981) _An ‘the policy selected by the agency

must be a reasonable one m the'.'hght of the statu ry scheme. Chevron, 104 S. Ct. at

2782. To this end, the courts retam the authonty 0 'chcck agency policymaking for

procedural compliance and fori-'f'arbmanness But the courts cannot properly

reexamine the wisdom of Sce SEC v, Chenery

Congrcss, his authority is at its' maxlmurn, for it mclude all that he possesses in his own right
plus all that Congress can delegat ) §§e also United 'v. Frade, 709 F.2d 1387, 1402 (11th
Cir. 1983) (same). :

3 The Supreme Court has msl:ruct us:
(F)ederal judges — who have no consuruency ~h
policy choices made by those who do. The respansibilities for assessing the
wisdom of such policy chou:cs a.nd resolving t the struggle between competing
vicws of the public interest are: nut judlcxa] ones Our Constitution vests such
responsibilities in the palmcal branches.”

Chevron, 104 S. Ct. at 2793 (cxfanon umltted)

a duty to respect legitimate
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Corp., 67 S. Ct. 1575, 1582 ( 47) (“The w:sd of the principle adopted is none of
our concern.”). .

é_’éction 1158 -- is silent about the

6ns, it fell to the INS to make a

represented by an adult in xmm:gratxon matters 3) abscnt special circumstances, the

only proper adult to represcnt a sm—year-old Chlld thc child’s parent, even when the

parent is not in this country n -_.:(4) that the par nt 11ve< ina commumst-totahlanan

state (such as Cuba),"* in é.n se]f does n onstitute a special circumstance

requiring the selection of Our duty is to decide

n-parental répresentative.

aspects of Cuban life™).
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after-the-factrati onalizatif
purpose of defending in c
from the courts. Bradbe

F.3d 1361, 1366 (11th Cilf. 5le to say that the position of the

n was not created by INS lawyers

n the course of administrative

law),'s the parties have : und, no statutory provision, no
regulatory authority, and ation that “flatly contradicts” the
policy. Cf, Gener

Vehicle Mfrs. Ass’

401, 411 (1976); see also Motor

:Co., 103 S. Ct. 2856, 2866 (1983)

en purporting to file for asylum

1) a memorandum, dated 3 January
ner; (2) ™wo letters, dated 5 January,
aro, lerters explaining the decision of
om the Attorney General to

frorn an INS district director to E’l
the INS Commissioner; and (3):a
Plaintiff’s lawyers and Lazaro.

.of law.” Haitian Refugee Ctr., Ing.
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informal adjudication, rath

of deference appropriatc

heightened scrutiny of [&

deference”); Bigby v, INS:

deference standards set fof
including administrative a'diju.:.

a longstanding one lik:':wié’e

7 The INS claims that the sp

position on young, lmaccompsuﬁc
showing that the INS, in the pas} h
casc triggered the making of thxs pohc
deference to the INS policy Wov.ﬁld
S. Ct. at 1580 (“[P]roblerns mayf
reasonably forcsee, problems WEJ
rule.™). :

CIVIL 0AAG

ve policies not “subjected to the

¢ nonetheless entitled to “some

(11th Cir. 1994) (finding Chevron
licy had not been adopted as

d 1249, 1255 n.6 (11th Cir. 1991)

ved a legislative regulation, the

ase is the INSs longstanding

5. The INS, how er, points to no evidence in the record
¢nthis approach. But, even assuming that Plaintiff's

'o ﬁt cases hke F iff’s peculiar circumstances,

a reasonablc one. See Chenery, 67

inistrative agency could not
¢ absence of a rclevant general
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Chenery, 67 S. Ct. at 1580

deference under Chm that d‘;f‘“

eINS poli-é}; iféfore, 1s entitled to, at least, some

when we take account of the

Qs

implications of the polic scomes considerable.

oreign affairs,

We accept that the here comes within the range of

reasonable choices. First:

foundation of the policy -- the INS

annot say j'th'::.:ﬁ '

determination that six-year- lack sufficient capacity to assert,

See Polovchak v. Meese, 774

velve-year-old child was “near the

on their own, an asylum ¢l
F.2d731, 736-37 (7th Cir.|

lower end of an age rangf be marure enough to assert” an

atter of law, must individually assess
apacity instead of age for young

ne drawmg although necessarily

cy — is an acceptable approach. See
:2567-68 (1976). And. as long as the
ecide what the best approach would

1® In other words, we do ne
each child’s mental capacity; w

be.

We, however, do not mé
permissible approach, Although th
themselves about asylumn, nelﬂ‘@r
children. Even young children
about which they might speak. '3T
able to debate the merits of Maﬁ'ﬁu
Some reasonable people could co
about his fears and to recount tﬁe fu
Not mfrequent]y, the law does pe
and, i fact, does give their wori!s

Miller v, State, 391 So.2d 1102

permit four-year-old to testify);
(affirming trial court decisjon adh

taken by the INS is the only

t six-year-old children speak for

€ the expressed statements of young
ccurate impression of the facts

t'"'that it is essential for a child to be
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asylumn claim against the v‘ws

have some means of apply@ng

INS has decided that the éhﬂ sonally, the next element of the

TS policy - thata 51x-ycgjr-'a ented by some adult in applying
for asylum -- necessarily ik re

The INS determinatio; rent (cven one outside of this

country)'? -- and, more impi;o_{ an act for his six-year-old child

(who is in this country) ih i Iso comes within the range of

account of the relevant, cornpé
3 non-frivolous asylum clajm;

fit; and the interest of the publ

The INS policy -- by presurgin

for a child -- gives paramuun

®We conclude that the apprdach
was a reasonable one. Other approa
selected a policy giving more weigh
remained outside of this country ji
that the adult representative -- pd Ipo
asylum on behalf of the child or ln e
country -- be present in this courngry.
245 5.W.2d 935, 937 (Ky. 1952)i(re
court, be resident of state). But \iha
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upbringing of their childy

parent-child relationship i

1274, 1280 (1968) (“[The
direct the rearing of theiric
Critically importaht

independent and separate!

Tl e

applying for asylum. See

INS policy, special circurhs

2 We do not suggest that r :
familial relatianships is the onl
an important one. See Wisconsi
Sisters, 45 S. Ct. 571, 573 (1923
1998), cert. granted sub nom. T _
cotnmeon practice in the courts &f
next friend for a child, a parent §s
of absolute right. See Fong Sik{ ¢
may claim to be a guardian ad lite
the best interests of a child and E.h

vh

appointment of guardian ad litcé :
country). In addition, the law

ok
relationships as important. See,
within the fourth degree to child :;.°
Ala. Code § 12-16-150(4) (allo :
ninth degree to party); O.C.G. A,

degree to interested parties from

CIVIL OAAG
USCA 11 DP GLERK

have, apart from his parents, in

36-37, Instead, according to the

- parent-child relationship is obvionsly
541-42 (1972); Pierce v, Society of
ith, 969 P.2d 21, 27-28 (Wash.

11(1999). Still, although the
t a parent will be appointed to act as
& next friend of his child as a matter
B2 (9th Cir. 1955) (“[Na] parent []
atter of right.”). Especially because
ing parent can clash, parental
ly “unfit” - is not without limits ip
2d 253, 255 (N.Y. App. Div. 1971)
smetic surgery against genuinc
1d bave 3 beneficial effect” upon
Ala. Civ. App. 1994) (requiring
ht to remove child to foreign
treata more distant farnilial

1 (permitting any person related
in need of care” proceedings);
' potential juror is related within
persons related within the sixth
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representative for the chﬁ

a‘:

appears to permit othergé

S

immigration matters. So,&
to apply for asylum under
We are not untroub]ﬂed%

)

to give to the wishes of pgx

jurisdiction. Because Congi'

4]

eI

children) may apply for asy urm

IVIL OAAG
: "UCSCA 11.-DP GLERK

nstances do exist, the INS policy

-;ént_, to speak for the child in
y does protect a child’s own right
ontrary wishes of his parenrs,

ence that the INS policy appears
who are outside this country’s

ny alien” (including six-year-old

-- when it promulgates fpli
facilitation, not hindrance, jof

F.2d 858, 861 (11th Cir. 1488

license to “frustrate[) the ugde

some instances, the INS palic

outside of this country -- miéht'

|
claims and prevent them fr%

‘
)

2! Under the INS policy, a supst:
may require or allow another aduft t
whether a substantial conflict of thte
asylum claim. If the child wouldtha:
unwillingness to seek asylum on thal
parent is not representing adequately

tween the parent and the child
igration matters, In considering
rs the potential merits of a child’s
ase for asylum, the parent’s

€, under the INS policy, that the
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considering the well-ejta

agencies, we cannot di tu
imperfect. See
S. Ct. 2844, 2875 (1980)(

be valid although policytﬁq‘; '

cannotinvalidate the POH}Z’

by the INS merely becau

104 S. Ct. at 2793; see algé_o' .

this element of the INS pdli

for a six-year-old child in

policy.

The final aspect of t !

policy, thata parent lives i a

sufficient in and of itself, t§ )

claim (presented by a relat}v

parent. We acknowledge, is

rights and fundamental fr

OAAG
l..CIVIL b¥ CLERK

ve chosen another, See Chevron,
-53. Because we cannot say that
arent, and only a parent, can act

nreasonable, we defer to the INS

8 us some, According to the INS
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living in Cuba.? See gene

Rights Practices: Cuba (2DOA

to violate fundamental cﬁvx 1)

such a totalitarian state
less the legal rights of otk

child in the United States

POSSiblllty of government 0

coercion directed at an indj)

B
i
. -
B

Accordmg to the United t'a"

overnment is “poar.”
p

“harass{ed], threaten[cd], arbi =- '

the free excreise of religion. Th

liberties can be denied 1o anyong \

socialism.™ See U.S. Dept. of Sk

(2000); see also UNHCHR Res, 20

E/CN.4/2000/L.11 (2000) (cxprds
and fundamental freedoms in Cut

IVIL OAAG
-'-Cux LLi:DP: G

‘human rights record of the Cyyban
the government routinely are
risonfed), and defame[d].” Cuba
bly, and association,” and restricts
that “legally recognized cjvil
cision of the Cuban people to build
 Human Rights Practices: Cuba
nan Rights, 56th Sess., U.N. Do,
inued violation of human rights
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be necessary to speak for th

the executive branch entifle

(1936). This aspect of .

;
L
E

affairs more than any of

immigration purposes, ndp:

particular parent, but on th; ?

we understand the legal -:'

:

L
bn
We are obliged to agc

especially to this internati

and does not violate sec

approach that the INS has |

CIVIL OAAG

USCA 11

DF

5

RK

lan state has sufficient liberty to
>wn child in the United States --

he President’s conduct of our

ent of the parent’s country. As

direct that a court of law defer

on its face, does not contradict

on 1158 does not require the
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We now examin'}_t'h ts facially reasonable policy to

Plaintiff in this case, Altfb permissiblc under Chevron, if the

ultimate decision of the li'( NS ylum applications as invalid --

was “arbitrary, capriciou; retion,” the decision is unlawful 2

See 5 U.S.C. § 706(2)(A}: io-Yang, 117 §. Ct. 350, 353

(1996); Citizens to Preser} olpe, 91 8. Ct, 814, 822 (1971).

But whatever we persop: the decisions made by the

Government, we canmot p INS acted arbitrarily or abused its
discretion here.

The application Sig : tiff himself, insofar as the INS
has decided that six-year-o asylumn themselves, necessarily
was a nullity under the IN plained, the INS’s per se rule --

prohibiting six-year-old ¢ ng asylum applications against

their parents’ wishes --ise helaw. The INS, therefore, did
aintiff’s own purported asylum

application as void.,

na fide reason™ standard of review

instead of the more stringent
think that the Kleindienst standard
e that, even if the Klcindjenst

‘same.

23 The INS asks us to apply i
set oul in Kleindienst v. Mande
“arbitrary, capticious, aor an abu
is not the correct standard to apy }1
standard were applied, the resulii
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Plaintiff contends it

Chevron, the INS dccis

arbitrary, Plaintiff assert|

Juan Miguel by the Cubafi |

claim -- bear negativel

behalf. We, however,

that Juan Miguel could exg

claim. The INS official, a

based upon her observatio 1%

BC

USCA 11°DP g

r

€

RK W0ZL

, Lazaro -- to act on Plaintiff's

adequately considered thcse

fact, was not operating under
he was, his honest and sincere
ment. That deterrnination was
INS official, on two occasions,

¢ of the possibility that Juan

an Miguel’s statement was not
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the result of duress or co
Pl;xintiffs contention ab
The INS also prel ;
claim and concluded tha
cannot conclude that the ;
In making this assessm
asylumn applications and

addition, the INS intervifw;

asylum claim.?

The essence of Plaif]
i

he will not enjoy the free

to undergo “re-education

be used by the Cuban go

1

inot say that the INS’s rejection of -

jective basis of Plaintiff’s asylurn

ably lacked merit.?* Again, we

arbitrary or an abuse of discretion.

unist theory; and (3) he might

urposes. No one should doubt

i
il
|

24 We do not decide, as the
the merits of Plaintiff's asylumg
application within the meaning};
potential merits was a legitimatp:
conflict of interest with Plaintif
Plaintiff. |

2% That the INS, in making §
claim, never interviewed Plaint
representing Plamtiff — Lazaro
ghout the nature of his asylum dj

ary and preliminary assessment of
f Plaintiff’s purported asylum

ept that this rough look at the
intiff"s father had a substantial
qualify the father from representing

? strength of Plaintiff’s asylum
did speak with persons
Wyers -- on more than one occasion
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that, if Plaintiff returns td

enjoy in the United Sat

indoctrination, and politid

i
'

a return to Cuba, are not Pe:

Nonetheless, we Ea
claim -- thatit probsbly 1|
claim, an asylum appligan

persecution” in his native fz

the task of defining with gt

the INS. See Perlera-Esc 1
1296 (11th Cir. 1990.) (¢
properly defined term thrg
967 (9th Cir. 1998) (noting
constituting “persecution’
Plaintff points to
persor, in circumstances s
founded fear of persecuti
whole orinlarge partare g

v. INS, 67 F.3d 1325, 133

the degree of liberty that people
that re-educafion, communist
f for propaganda purposes, upon
ility.

ssessment of Plaintiff’s asylumn
. To make a meritorious asylum
has a “well-founded fear of
a)(42). Congress largely has left
founded fear of persecution” to
or Immigration, 894 F.2d 1292,
ry term is ambiguous, agency

so Singh v. INS, 134 F.3d 962,

define “‘persecution’ or specify acts

or judicial decisions where a
und to have established a “well-
“which affect the populace as a

_blish [persecution].” Sce Mitcv
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education and indoctrinal
I

k.

58 F.3d 1425, 1431 (9t}
concept that does not "é:
offensive™); see also Mi L

that “persecution” “requi,e_

discussing meaning of
The INS’s estimate of i§

strong on their merits -- 5

26 We do not know for cart:
adjudicated, Plaintiff necessafil
how the record was developedl,:
fears were “well-founded.” W
like involuntary and forcible
that we, in the first instance,
before this Court at all. Insteg
INS. The INS (and the court}
circumstances was eligible fc
likelihood of success of the app

1.

CIVIL OAAG
'EUSCA'..J._J.E“DP OISERE

persecution.” See Ghaly v. INS,
hat “persecution is an extreme
reatment our society regards as
384,390 (6th Cir. 1998) (stating
ted incidents of verbal harassment
sunishment, infliction of harm, or
, 128 F.3d 1009, 1012 (7th Cir.
persecution.”); Ira J. Kurzban,
1 (6tﬁ ed. 1998) (citing cases
ptional treatment is persecution.

as applications that werc not

applications were accepted and fully
eligibility for asylum. Depending on
adjudicator might find that Plaintiff’s
able adjudicator might regard things
But these issues are not questions
erits of an asylum petition are not

be committed to the discretion of the
asylum applicant in like

the INS’s assessment of the

itrary.
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As policymakers, i}

exercise political will.

respect the other branchg

power. [t is the duty of th

render judicial judgmenty

When the INS wasik i

the immigration law of

a non-parental relative, p

CIVIL OAAPG

S’s choices: the cheices — about
the INS made in this case are
pree. Still, the choices were not

were reasoned and reasonable.

ss and of the executive branch to
ot be unquestioning, we should
- The judicial power is a limited

xercise political will, but only to

s purported asylum applications,

s of the child’s parents (or sole



08/01/00 THU 12:05 FAX 202 514 8071 CIVIL OAAG AN ]

08/01/00 THU 11:15 FAX 404 331 704§

parent). The INS then |

applications and rejecte

Because the pree :
entitled to make a policy
the outside border of re

act arbitrarily in applyi

applicaﬁons. The Court

the asylumn applications

contradict 8 U.S.C. § 11

The judgment of t

petitions for rehearing or suggestions

2’NOTICE OF SHORTENES
14 days of this date. Expect no

for rehearing en banc are to b
extensions.

SCA LI DP iy muzt
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STATEMENT BY THE PRESIDENT

I am pleased with the decision today of the 11th Circuit Court
of Appeals. As I have said before, this is a case about the
importance of family and the bond between a father and son. T
have supported the Justice Department's conclusion that Elian's
father, Juan Miguel Gonzalez, is the one best suited to speak

for his child, and I am pleased that the court has upheld the
Justice Department's determination. : '
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