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IN THE UNITED STATES DISTRICT COURT
= FOR THE DISTRICT OF COLUMBIA

)
ELIAN GONZALEZ, a minor, by and )
through LAZARO GONZALELZ, as next )
friend, or alternatively as temporary legal ) No. 00-
custodian, of ELIAN GONZALEZ, a minor, )
)
)
Petitioners/Plaintiffs, )
)
V. ) DEFENDANTS' OPPOSITION
) TO PLAINTIFF'S MOTION FOR
JANET RENO, Attorney General of the ) TEMPORARY RESTRAINING
United States; DORIS MEISSNER, ) ORDER
)

Commissioner, Immigration and R
Naturalization Service; ROBERT WALLIS, )
District Director, Immigration and )
Naturalization Service; UNITED STATES )
IMMIGRATION AND NATURALIZA- )
TION SERVICE; and UNITED STATES )
DEPARTMENT OF JUSTICE, )
)
)
)

Respondents/Defendants.

Defendants Janet Reno, et al. by and through their undersigned counsel, hereby
oppose Lazaro Gonzalez's motion for a témporary restraining order prohibiti_rig_the
government from transferring Elian Gonzalez to his father's care and custody and
preventing Elian's return to Cuba. The Court should deny plaintiff's motion.

/1]
/1
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L BACKGROUND

Elian‘G;)nzalez 1sa sfx-year—old Cuban national whose mother perished after
setting out from Cuba in a small boat headed for the United States. See Exhibit A, "How
[t Happened." He was found floating on an inner tube in the Atlantic Ocean, taken to a
hospital, and then given an Immigration and Naturalization Service ("INS") parole into
the temporary care of his great uncle Lazaro Gonzalez.

The INS has handled this case in a cautious, deliberate, and humane manner from
the outset. After a thorough investigation, it determined that only Juan Gonzalez could
speak for Elian concerning his immigration status. Accordingly, it honored Jﬁan's
requests that Elian's application for admission and the asylum applications submitted in
his bghalf by Lazaro be withdrawn. See Exhibit B, Memorandum of the INS Office of
General Counsel. Based on those careful determinations, the INS sought Lazaro's
cooperation in bringing about Elian’s transfer to his family in Cuba. See Exhibit C,
Letter of Michael Pearson. Rather than cooperating with the INS, Lazaro sought
intervention by a state family cour_t whiéh_ granted a Temporary Protective Order
directing that the status quo be preserved, and that Elian could not be remov'-ed. from its
jurisdiction. See Iéfchibit D, Temporary Protective Order.

After the Attorney General determined both that the INS had correctly determined

that Juan spoke for Elian and that the family court's order had no bearing on the federal

immigration matter (see Exhibit E, Letter of the Attorney General), Lazaro filed suitin
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the United States District Court for the Southern District of Florida seeking an order that

P p—

the INS acceptl;cmd adjudicaté the asvlum applications Lazaro submitted on Elian's
behalf. After hearing argument on the case, the District Court for the Southern Distnict
of Florida dismissed the lawsuit and cautioned that "each passing day is another day lost
between Juan Gonzalez and his son . .. ." See Gonzalez v. Reno, et al., 86 F. Supp.2d

1167, 1194 (S.D. Fla. 2000).

When plaintiff appealed that decision to the United States Court of Appeals for
the Eleventh Circuit, the government offered to forego exercising its authority to remove
Elian from plaintiff's care on the condition he 'prévide written assurance that Elian
promptly would be surrendered once the appeals process was exhausted. Under the
pertinent regulations, the INS normally seeks similar assurances from any person into
whose care a juvenile alien is paroled. See 8 C.F.R. §§212.5(c); 236.3. However,
Lazaro Gonzalez once again refused to cooperate with the government.

After a four-and-a-half month separation from his son, Juan Gonzalez traveled to
the United States to reunite with Elian and return to Cuba. His arrival brought about the
INS's decision to transfer Elian's parole from plaintiff to Juan Gonzalez. Seé Ekhibit F,
Letter of Michael Pearson. Seeking a smooth and peaceful transfer of Elian into Juan's
care, the INS consulted two eminent psychiatrists and an eminent child psychologist,
each of whom recommended that the reunion between father and son should occur

sooner rather than later. See Exhibit G, Declaration of Dr. Paulina Kemberg;
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concurrences of Dr. Jerry M. Weiner; Exhibit H, and Dr. Lourdes Rigual-Lynch, Exhibit

—

[. The INS's further efforts to reach an agreement with Lazaro for a prompt and orderly
transfer of Elian into his father's care were rebuffed. Instead, Lazaro returned to the
family court and sought an emergency hearing and order blocking the INS's efforts to
bring about a reunion of father and son. Lazaro's efforts failed when the family court
dismissed plaintiff's petition for temporary custody, finding that the suit was defective
both because Lazaro lacked standing to sue and because the suit was federally
preempted. See Exhibit J, Gonzalez v. Gonzalez, No. 00-00479-FC-28 (Apr, 13, 2000).
[n dismissing Lazaro's suit; the Circuit Judge cofﬁmented that Elian

has survived the heart-wrenching loss of a mother and is enmeshed in the

terror of a custody fight, and no matter how well-intentioned everyone n
the this case is, his days are filled with uncertainty.

* * *

At this point, this child has become a joke on Letterman and Leno, a

skit on Saturday Night Live, and an hourly update on daytime tv. We are

losing sight of him as a child and starting to treat him as a thing. We need

to stop.
Id. at2l.

In an effort to bring a final and peaceful reunion between father and son, the
Attorney General herself traveled to Miami for face-to-face negotiations. Lazaro
Gonzalez still refused to transfer Elian into the care of his father. Accordingly, the INS

ordered Lazaro Gonzalez to deliver Elian to its officials in Miami so that he could be

brought to Washingten, D.C. and reunited with his father. See Exhibit K, Letter of
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Michael Pearson. Lazaro Gonzalez refused to comply with that order.

Now, having lost in both his home state and federal courts, Lazaro Gonzalez
comes to Washington, D.C., searching for a forum which he hopes will authorize his
continued refusal to reunite a son with his father. This Court too should refuse to
sanction Lazaro's efforts to separate father from son. Not only should his motion for a
temporary restraining order be denied because of simple notions of humanity, but it
should be denied because Lazaro (1) lacks standing to sue on Elian's behalf; (2) his case
is'nlot justiciable; (3) the present action is barred by the doctrine of res judicata; and (4)
the decisions of the INS in this matter comport With the obligations of the Urﬁted States
under international law.

ARGUMENT

THIS COURT SHOULD DENY PLAINTIFF'S MOTION FOR A
TEMPORARY RESTRAINING ORDER

A. STANDARD FOR ISSUANCE OF TEMPORARY RESTRAINING
ORDERS

In the District of Columbia Circuit, when a party moves for a temporary
restraining order, the standard to be applied is the same as if the party had moved for

preliminary injunction. To demonstrate entitlement to a preliminary injunction, the

Y On April 13, 2000, the Eleventh Circuit Court of Appeals granted a temporary injunction
pending appeal which precluded Elian’s leaving the United States until further order of the Court.
It also ordered the government to respond to Lazaro Gonzalez's motion for injunction pending
appeul no later than 9:30am, Apnl 14, 2000,
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moving party must show: (1) a substantial likelihood of success on the ments; (2) that he
would suffc'; irreparable injﬁry if the injunction is not granted; (3) that an injunction
would not substantially injure other interested parties; and (4) that the public interest
would be furthered by the injunction. See, e.g., Mova Pharmaceutical Corp. v. Shalala,
140 F.3d 1060, 1066 (D.C. Cir. 1998); City Fed Financial Corp. v. Office of Thrift
Supervision, 58 F.3d 738, 746 (D.C. Cir. 1995). In deciding whether to grant an
injunction, the court must balance the moving party's showings in all four areas. City

Fed Financial Corps, 58 F.3d at 747.

B.  PLAINTIFF HAS FAILED TO ESTABLISH A SUBSTANTIAL
LIKELIHOOD OF SUCCESS ON THE MERITS

1. PLAINTIFF LACKS STANDING TO RAISE ANY CLAIM ON
ELIAN'S BEHALF

Generally, a litigant may only assert his or her own rights and cannot pursue a
claim for relief based upon the legal rights or interests of a third party. Department of
Labor v. Triplett, 494 U.S. 715, 720 (1990); Singleton v. Wulff, 428 U.S. 106, 112-13
(1975). However, the courts have_ lbng permitted a "next friend" to proceed on behalf of
a person who is unable to seek relief himself. Donnelly v. Parker, 482 F.2ci 402, 406-07
(D.C. Cir. 1972);ll',onchar v. Zant, 978 F.2d 637, 640 (11th Cir. 1993). A next friend
does not himself become a party to the action in which he participates, but rather, merely
presses forward with the cause action on behalf of the allegedly injured person, who

remains the real party in interest. Morgan v. Potter, 157 U.S. 193,198 (1893). Yetthis



is not say that next friend standing is automatically granted or is without limits.

—

In Whitmore v. Arkaﬁsas, 495 U.S. 149 (1990), the Supreme Court stressed that a
next friend must first prove that the real party in interest cannot pursue his own cause due
to some disability such as mental incompetence or lacking access to the courts. 495 U.S.
at 163-65; see also Lonchar,978 F.2d at 641. Second, the next friend must demonstrate
some relationship or bring forth some other evidence that establishes the next friend is
truly dedicated to the "best interests” of the person on whose behalf he seeks to litigate.
Whitmore, 495 U.S. at 163-64; Lonchar, 978 F.2d at 641; Morris v. United-States, 399 F.
Supp. 720, 722 (ED Va.1975). Ulumately, "[t]ﬁé burden is on the 'next friend’ clearly to’ -
establish the propriety of [their] status, and thereby justify the jurisdiction of the court.”
Whitmore, 495 U.S. at 164.

Noting that the Supreme Court did not define the bounds of the relationship
between the real party in interest and the putative next friend, the United States Court of
Appeals for the Seventh Circuit cautioned that an action filed by a person claiming to be
a next friend of the real party in interest should not be accepted on blind faith. T. W. &
M.W. v. Brophy, 124 F.3d 893, 895 (7th Cir. 1997). "[A]ppointed or not, . tthe
putative next friel;ld] can be challenged as not being a suitable representative, just as a
guardian ad litem can b.e." Id.: see also Garrick v. Weaver, 888 F.2d 687, 693 (10th Cir.
1989).

Fed. R. Civ. Pro. 17(c) begins by with a primary proposition that whenever an



infant "has a representative, such as a general guardian . . . ." the representative may sue
on the behaAI};)-fthe infant. The United States Court of Appeals for the Eleventh Circuit
has determined that in the context of Rule 17(c), the term "representative” includes a
child's parents. See Devine v. Indian River County School Board, 121 F.3d 576,
581(11th Cir. 1997); Croce v. Bromley Corp., 623 F.2d 1084, 1093 (5th Cir. 1980)
(same). The notion that parents are the natural choice to represent infants in court
proceedings was stated by the Supreme Court more than one-hundred fifty years ago in
Bank of United States v. Ritchie, 33 U.S. 128 (1834) ¥

Rule 17(c) then gdes_on to provide a subéfdinate proposition that in thé eventa '
duly appointed representative is lacking, an infant may then "sue by a next friend ... ."
Fed. R. Civ. Pro 17(c); Brophy, 124 F.3d at 894.% Recognizing that a suit by a next
friend occurs only in the absence of a qualified representative, the Seventh Circuit

determined that a general representative should not be "bypassed by appointing [or

allowing] a special representative to litigate on behalf of a ward." Brophy, 124 F.3d at

Y While the Ritchie court did not find error in the lower court's appointment of non-parental
guardian for an infant litigant, the Court did comment that such actions were "calculated to
awaken attention . . . [when] the record shows . . . {the child has] parents living...."33US. at
144.

¥ See, e.g.. United States v. 30.64 Acres of Land, 795 F.2d 796 (Sth Cir. 1986); Developmental
Disabilities Advocacy Center, Inc. v. Mellon, 639 F.2d 281 (1st Cir. 1982); Hafford v. General
Motors Corp., 656 F.2d 161 (5th Cir. 1981), cert. denied, 456 U.S. 961 (1982).
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895.4 Similarly, the United States Court of Appeals for the Second Circuit has held that
when an infant's representatilve "is unable, unwilling or refuses to act, or has interests
which conflicts with that of the infant, a court may appoint a 'next friend' to ensure that
the infant's rights are protected in a court of law." Ad Hoc Committee of Concerned
Teachers on Behalf of Minor and Under-Age Students Attending Greenburgh Eleven
Union Free School Dist. v. Greenburgh No. 11 Union Free School District, 873 F.2d 25,
30 (2d Cir. 1989). In short, a next friend may neither be appointed nor unilaterally act
for a minor who is already adequately represented. See Susan R.M. v. Northeast
[ndependent School District, 818 F.2d 455, 457 (5th Cir. 1987).

As Elian's surviving parent, Juan Gonzalez is the natural choice to serve as the
boy's general representative. See Ritchie, 33 U.S. at 144. Under Fed. R. Civ. P. 17(c),
[ azaro Gonzalez cannot act as Elian's next friend unless Juan Gonzalez is unable,
unwilling or refuses to act, or has interests which conflicts with those of the Elian. Juan
Gonzalez has made it very clear that he does not want Elian to seek any immigration
benefits. Moreover, has even trayeied_ 0 the United States so that he can be reunited
with Elian. Through his travel to the United States and his efforts at reuniti-rig with his

son, Juan Gonzalez has demonstrated his willingness to represent Elian and take actions

¥ The Brophy court also considered who would be best suited to represent an infant as a next
friend. The Court stated that the "proper rule is that the next friend must be an appropriate alter
ego for a plaintiff who is not able to litigation in his own right .. .." T. Brophy, 124 F.3d at 897.
The Court further opined that eligible next friends should be limited to the "plaintiff's parents.
older siblings (if there are no parents), or a conservator ot other guardian . .. ." [d.
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on the child's behalf. Finally, there is no evidence that Juan Gonzalez's interests conflict

with Elian's. Juan Gonzalez is adequately representing Elian's and, thus, Fed. R. Civ. P
17(c) does not authorize Lazaro Gonzalez to act as Elian's next friend.?

Additionally, the Florida family court has determined that Lazaro Gonzalez lacked
standing under Florida law to maintain his petition for temporary custody and other
relief. See, Exhibit H, Gonzalez v. Gonzalez, No. 00-000479 FC 28 at 12-18. Based on
that ruling, the Temporary Protective Order, which purported to authorize Lazaro
Gonzalez to assert and protect whatever rights Elian may have under the immigration
laws of the United States, has been terminated. -ld-. at 21-22. Contrary to his.assertions
before this Court, Lazaro Gonzalez has no legal authority to act as Elian’s temporary

legal custodian and, thus, he lacks standing to maintain the present action.

2. PLAINTIFF'S REQUEST FOR A TEMPORARY
RESTRAINING ORDER IS NOT JUSTICIABLE

Plaintiff asks this Court to issue a temporary restraining order precluding the
government from "deporting and/or returning Elian Gonzalez and/or from taking any
steps to participate in and/or aid in the deportation of Elian Gonzalez and further,

requiring that deportation proceedings against Elian be enjoined . ..." Motion at 2, 18.%

¥ 1t should also be noted that the INS has revoked Elian's parole to Lazaro Gonzalez and,
therefore, he is wholly without authority to speak for Elian before this Court.

% The Immigration and Nationality Act has been amended so that immigration
proceedings begun after April 1, 1997, are not deportarion proceedings. See Sections
304(a)(3) & 309(a) of the Illegal Immigration Reform and Immigrant Responsibility Act
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The government's current activities are not directed at retuning Elian to Cuba, but

directed at reuniting Elian with his father, while at the same time ensuring the conditions
of his immigration parole comply with INS regulations. Once Juan Gonzalez has
custody of Elian, the decision as to when, if ever, Elian leaves the United States will be
his to make. Thus, plaintiff is wrongly attempting to enjoin the government from
performing an action which is not its own but the father's.

In addition to Lazaro's suing the wrong party relating to any decision relating to
Elian's return to Cuba, he sues to prohibit the transfer of parole to the father.. This is a
discretionary decision, and one which is barred to this Court's review.

a. Plaintiff's Request for a Restraining Order Is Not Ripe

There are at present no removal, deportation, or exclusion proceedings pending or
anticipated against Elian Gonzalez. Nevertheless, plaintiffs request an order from this
Court enjoining the defendants from "deporting and/or returning Elian Gonzalez and/or
taking any steps to participate in and/or aid in the deportation of Elian Gonzalez and/or
continue with the deportation p'roc_.e'ed_i'n'gs of Elian Gonzalez .. ." Plaintiff's [Proposed]
Order at 1-2. Because the INS has not commenced a removal proceeding a-g-ai.n.st Elian
Gonzalez (and hE'lS- no intention of doing s0), plaintiff's request is not justiciable. [tis not

ripe.

of 1996 ("ARERE"), Pub. L. No. 104-208, 110 Stat. 3009-626 (Sept. 30, 1996). The
proceedings by which aliens may be repatriated to their homelands are now referred to as
removal proceedings. ARERE § 304(a)(3).

Il



The Supreme Court has stated that the "basic rationale [of the ripeness doctnine] is
to prevent th_e ;ourts, through the avoidance of premature adjudication, from entangling
themselves in abstract disagreements over administrative policies, and also to protect the
agencies from judicial interference until an administrative decision has formalized and its
effects felt in a concrete way by the challenging parties." Abbott Laboratories v.
Gardner, 387 U.S. 136, 148 (1967). Furthermore, "[a] claim is not ripe for adjudication
if it rests upon 'contingent future events that may not occur at all." Texas v. United
States, 523 U.S. 296, 300 (1998) (quoting Thomas v. Union Carbide Agricizltural
Products Co., 473 U.S. 568, 581 (1985)). In ass.essing whether a claim is n'pe' "the court
must 'evaluate both the fitness of the issues for judicial decision and the hardship to the
parties of withholding court consideration.” Pfizer Inc. v. Shalala, 182 F.3d 9753, 973
(D.C. Cir. 1999) (quoting Texas, 523 U.S. at 301). This case is neither fit for judicial
decision nor is there a hardship to the parties if the court withholds consideration.

Simply because a case presents a legal issue does not mabke it fit for judicial
decision. On the contrary, the Courf of'A.ppeals for the District of Columbia has
concluded that "[e]ven where the issue presented is a purely legal one and p-fesumptively
fit for review . .. t'l'.le Supreme Court has observed that such an issue may be deemed
unfit for review, . .. fof example, 'further administrative action is needed to clarify the

agency's position." Aulenback, Inc. v. Federal Highway Administration, 103 F.3d 156,

167 (D.C. Cir. 1997) (citations omitted).



In this case further administrative action is necessary before Elian could be

"deported” by”the INS from the United States. Under the Immigration and Nationality
Act (INA), the INS may only "deport” a person like Elian by commencing removal
proceedings under INA § 240, 8 U.S.C. § 1229a. The INS commences removal
proceedings through the issuance of a Notice To Appear under INA § 239,8 US.C. §
1229. As a matter of law, the Notice To Appear must include specific information
including, but not limited to, the legal authority for conducting the proceedings, the
alleged violation of law, and notice that the person may be represented by counsel. 8
U.S.C. § 1229(a)(1)(A-G): In addition, a persoh'c-l;larged as removable must éppear
before an immigration judge who determines inadmissibility and deportability. 8 U.S.C.
§ 1229(a)(1). Furthermore, a person may appeal an immigration judge's determination to
the Board of Immigration Appeals which has appellate jurisdiction over such decisions.
8 C.F.R. § 3.1(b)(1). Decisions of the Board of Immigration Appeals (which are final
administrative decisions) are reviewable in the courts of appeal. 8 U.S.C. § 1252.

The point is that there is'an administrative process that the government must abide
by when it wants to "deport" someone from the United States, and plaintiff'ié ééking for
an injunction regafding a process that has not yet begun and that the goverment does not
intend to cornmenée. Accordingly, this case falls squarely within the adrﬁonition in
Abbott Laboratories that courts should refrain from "entangling themselves in abstract

disagreements over administrative policies” at least until "an administrative decision has



formalized and its effects felt in a concrete way by the challenging parties.” Abborr

Laboratories, 387 U.S. at 148. Because the INS has not commenced proceedings against
Elian Gonzalez this case "rests upon contingent future events that may not occur as
anticipated, or indeed may not occur at all." Texas, 523 U.S. at 300.

Plaintiff also fails to meet the second part of the standard since there will be no
hardship for plaintiffs if the court withholds decision. This case is limited to whether the
government should be enjoined from "deporting” Elian from the United States. As stated
at the outset, the government has no intention of placing Elian in removal proceedings. .

On the other hand, once Juan Gonzaléz has custody of Elian, he will be able to
decide when, if ever, Elian is to leave the United States for Cuba. Since Elian's
application for admission to the United States has been withdrawn, no further
administrative action on the government's part would be necessary for Elian to return to
Cuba in the company of his father. Hence, if Lazaro Gonzalez is here seeking relief from
the wrong parties. His motion for a temporary restraining order should be denied for that

reason alone.

b. Recent Amendments To- The INA Preclude Judicial Review Of
- The Commissioner 's Discretionary Decisions

By enacting iIRIRA § 306(b), Congress repealed the judicial review provisions
outlined in former Section 106 of the INA, 8 U.S.C. § 1105a (1994). To fill the void left
by this repeal, Congress also enacted Section 306(a) of IRIRA which established a new
judicial review procedure in the form of new [INA § 242, 8 US.C.§ 1252
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Section 242 begins simply enough by directing that "[j]Judicial review of a final

order of removal . . . 1s govémed only by chapter 158 of title 28 to the United States
Code." INA § 242(a)(1). Commonly known as the Hobbs Act, and titled "Orders of
Federal Agencies; Review," Chapter 158 plainly states that jurisdiction to "enjoin, set
aside, suspend (in whole or in part), or to determine the validity of . .. " final orders
issued by federal authorities rests with the courts of appeal. 28 U.S.C. § 2342. This
statute makes no provision for the review of administrative orders by federal district
courts.

Additionally, INA-§ 242 provides that "[ﬁ]otwithstanding any other prbvision of
law, no court shall have jurisdiction to review any . . . decision or action of the Attorney
General the authority for which is specified under . ... [Titlell of the INA] to be in the
discretion of the Attorney General .. ." (emphasis added). INA § 242(2)(2)(B)(11), 8
U.S.C. § 1252(a)(2)(B)(i1)-

o Section 242(a)(2)(B)(ii) Of The INA Precludes Judicial Review Of
The Commissioner's Decision To Transfer Elian's Parole To Juan
Gonzalez

When an arriving alien is suffering from a disability that renders it imbrzictical to
proceed with an in.spect'ion, the inspection is deferred for such a time and under such
conditions as the distric?t director may prescribe. 8 C.F.R. § 235.2(¢). In addition, the

deferral of an inspection is to be accomplished pursuant to the provisions of INA §

212(d)(5)(A). 8 U.S.C. § 1182(d)(5)(A). 8 C.ER.§235.2(c). Section 212(d)3)(A) in

13



turn permits the Attomey General to parole an alien into the United States for

humanitarian reasons "unde'r such conditions as [s]he may prescribe . . . on a case by
case basis . ..." 8§ U.S.C.§ 1182(d)(3)(A) (emphasis added).

When the INS encountered Elian at the hospital, he was in no condition to
undergo an immigration examination. 8 C.F.R. § 235.2(e). Consequently, Elian’s
inspection was deferred and he was paroled into the United States pursuant to Section
212(d)(5)(A). Because Elian is a juvenile (see 8 C.F.R. § 236.3(a)), his care-giver 1s
determined by reference to 8 C.F.R. § 236.3(b)(1). Under this regulation, a-juvenile alien
who is paroled into the United States, will be reieased, in order of preference,' to: ()a -
parent; (ii) a legal guardian; or (ii1) an adult relative (brother, sister, aunt, uncle,

. grandparent) who is not presently in Service detention. 8 C.F.R. § 236.3(b)(1)(1)-(iii).

When Elian arrived in the United States, his sole surviving parent, Juan Gonzalez,
was in Cuba. As he had no legal guardian in America, Elian was releasedi to his great-
uncle, Lazaro Gonzalez. 8 C.F.R.§ 236.3(b)(1)(iii). However, Elian's father, Juan
Gonzalez, has entered the United Stdteé.- This turn of events naturally led to a
reevaluation of Elian's parole status. Applying the standards in 8 CFR.§ 2-.36..'3(b)(1),
the INS has revokéd Elian's parole and ordered him delivered to its officials at a neutral
site so that he can be placed into the care of his father.

INA § 212(d)(5)(A) clearly grants the Attorney General the "discretion" to parole

aliens into the United States under conditions she "may prescribe” on a case by case



basis. Hence the NS Commissioner, as the Attorney General's designeg, has the

discretion to m.c->dify the conditions of Elian's parole by transferring him into Juan
Gonzalez's care. Since INA § 212(d)(3)(A) appears in Title II of the INA, the
discretionary decisions made with regard to the conditions of Elian's parole are protected
from judicial review by Section 242(a)(2)(B)(ii). It follows that the Court lacks
jurisdiction to review the INS's decision to parole Elian into the care of his own father.

3. PLAINTIFF'S CAUSE OF ACTION IS BARRED BY THE
DOCTRINE OF RES JUDICATA '

This Court is precluded from hearing plaintiff's lawsuit, including his motion for a
temporary restraining order, by the doctrine of res judicata. As long recognized by the o
Supreme Court, honoring the prior judgment of a competent court ensures

the very object for which civil courts have been established, which 1s to

secure the peace and repose of society by the settlement of matters capable

of judicial determination . . .. [E]nforcement [of a prior decision] is

essential to the maintenance of social order; for, the aid of judicial tribunals

would not be invoked for the vindication of rights of person and property,

if  conclusiveness did not attend the judgments of such tribunals.

Southern Pacific Railroad v. United States, 168 U.S. 1,49 (1897). The doctrine of res
Jjudicata provides that when judgment has been rendered in a case,

[i]tisa ﬁnaiity as to the claim or demand in controversy, concluding parties

and those in privity with them, not only as to every matter which was

offered and received to sustain or defeat the claim or demand, but as to any

other admissible matter which might have been offered for that purpose.

Cromwell v. County of Sactamento, 94 U.S. 351, 352 (1876). The final "judgment puts

an end to the cause of action, which cannot again be brought into litigation between the
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parties upon any ground whatever." Commissioner v. Sunnen, 333 U.S. 591, 597 (1943);

Chicot Couné/ Drainage District v. Baxter State Bank, 308 U.S. 371, 375 (1940).

The inquiry as to whether a particular case 1s barred by the doctrine of res judicata
turns on two factors. First, it must be determined whether the instant lawsuit is the same
cause of action previously asserted before another tnbunal. Nevada v. United States, 463
U.S. 110, 130 (1983). Second, this Court must decide whether the parties in the instant
proceeding are identical to or in privity with the parties to the previous action. fd.

Under the first Restatement of Judgments § 61 (1942), two causes of action were
deemed the same "if the evidence needed to susfain the second action would have
sustained the first action.” However, the Restatement (Second) ofJudgménts (1982)
took a more pragmatic approach where causes of action were considered the same if they
arose from the same "transaction.” Restatement (Second) of Judgments § 24 (1982).
Whether the two proceedings were products of the same "transaction" was to be
determined by "giving weight to such considerations as whether the facts are related in
time, space, origin, or motivatidn,lwhc'thcr they form a convenient trial unit, and whether
their treatment as a unit conforms to the parties' expectations or business uﬁdérétanding
or usage." /Id. White the Supreme Court has applied the former "same evidence" test
(see United States v The Haytian Republic, 154 U.S. 118, 125 (1894)), it is not the only
standard by which the "same cause of action" question has been measured. See Nevada

v, United States, 463 U.S. at 131 n.12. For example, the Court has held that

18



[a] cause of action does not consist of facts, but of the unlawful violation of
a right which the facts show. The number and variety of the facts alleged
do not establish more than one cause of action so long as their result,
whether they be considered severally or in combination, is the violation of
but one right by a single legal wrong. The mere multiplication of grounds
of negligence alleged as causing the same injury does not result in
multiplying the causes of action. 'The facts are merely the means, and not
the end. They do not constitute the cause of action, but they show its
existence by making the wrong appear. 'The thing, therefore, which in
contemplation of law as its cause, becomes a ground for action, is not the
group of facts alleged in the declaration, bill, or indictment, but the result
of these in a legal wrong, the existence of which, if true, they conclusively
evince."

Baltimore Steamship Co. v. Phillips, 274 U.S. 316, 320 (1927) (quoting Chobanian v.
Washburn Wire Company, 33 R.L 289, 302, 80 A: 394, 400 (Ann. Cas. 1913D, 730)). -

Once a matter is raised and determined by a court of competent jurisdiction, "it is
the entire issue that is precluded, not just the particular arguments raised in support of it
in the first case." See Yamaha Corp. of America, v. United States, 295 961 F.2d 245,
254-55 (D.C. Cir. 1992) (citing Securities Indus. Ass'n v. Board of Governors, 900 F.2d
360, 364 (D.C. Cir.1990) (plaintiff may not raise new argument in second proceeding
even though it was never made in.'ﬁrs't proceeding; so long as argument could have been
made, it is precluded); Restatement (Second) of Judgments § 27 at 253 (19.8"2) (if
previously 1itiga-te'd nissue was one of law, new arguments may not be presented to obtain
a different determination of that issue")).

"A fundamental requisite of [res judicata or claim] preclusion is an identity of the

... [claim] decided in the earlier action and that sought to be precluded in a later action.”
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See Clark-Cowlitz Joint Operating Agency v. F.ER.C., 826 F.2d 1074, 1079 (D.C. Cir.

—

1987). Next, "it must-be shown that the claim was (or could have been) raised in a prior
proceeding.” [d. (citing Gould v. Mossinghoff, 711 F.2d 396, 398-99 (D.C. Cir.1983).
These related issues are important because "[t]he principle underlying the rule of claim
preclusion is that a party who once has had a chance to litiga'te a claim before an
apprbpn’ate tribunal usually ought not to have another chance to do so." Clark-Cowlitz,
826 F.2d at 1079 (quoting Restatement (Second) of Judgments at 6).

In the action he filed before the Southern District of Florida, plaintiff sought to
challenge the INS Comfniss_ioner's deterrninatiéri that the Service did not ha\./e to accept
and adjudicate an asylum application filed by a third party on behalf of an incompetent
minor alien over the objections of the child's surviving parent. After rejecting plaintiff's
constitutional challenges to the INS Commissioner's decision, Judge Moore held that
plaintiff's statutory and regulatory claims failed because the INS Commissioner's
interpretation of the immigration laws warranted Chevron deference. See Gonzalez, 86
F. Supp.2d at1 193. In essence, pllaint'i_ff’s_ claim before the Southern District of Florida
was that the INS Commissioner's decision was wrong as a matter of law. I-n 'thét action,
plaintiff's positiori was that the Commissioner's decision violates domestic law. The only
manner in which plaintiff's action before this Court differs- from the lawsuit he presented
to the Florida court, is that he now contends the Commissioner's decision violates

international law.



Plaintiff's current action is, for res judicata purposes, not materially different from

—

his prior action in the Soufhem District of Florida. In both lawsuits he claims that the
INS Commissioner's decision was incorrect as a matter of law. Moreover, plaintiff could
have challenged the Commissioner's decision based on international law while before the
Southern District of Florida, but, for some unexplained reason, he failed to do so. It
follows that plaintiff has presented this Court with the "same cause of action” he filed
before the Florida court and, thus, the first prong of the res judicata inquiry has been
satisfied. See Nevada v. United States, 463 U.S. at 130.

As for the second prong of the resjﬁdicéta inquiry, Lazaro has broug‘ht this action_ .
against the Attorney General, the INS Commissioner, the Miami INS District Director,
the Department of Justice, and the INS. The parties to.the instant case are identical to the
parties in the action dismissed by the Southern District of Florida. Plaintiff has filed the
same cause of action against the same parties before successive tribunals. Lazaro's
motion for a temporary restraining order should be denied because his entire suit 1s

defective and barred by the res judicata doctrine.

4. THE COMMISSIONER'S DECISIONS ARE IN KEEPING
. WITH THE OBLIGATIONS OF THE UNITED STATES
-UNDER INTERNATIONAL LAW
Even if the Court had jurisdiction over Lazaro's suit, it would have to deny his

motion for temporary restraining order. This is so because the INS's actions in

attempting to reunite Elian with his father comply with the international obligations of



the United States. In his motion for a temporary restraining order, plaintiff argues that
the Unitedds_t.a-ltes' "obligatibns arising under international agreements" provide a basis for
the requested injunctive relief. TRO Motion at 2. He claims that the United States will
violate its international obligations by "deporting” Elian to Cuba because Cuba has a
record of serious human rights violations, as documented by State Department Reports.
Id. Plaintiffs ask this Court for an order enjoining Elian's deportation until such time
that the State Department amends its country reports and/or certifies to Congress and/or
provides an advisory opinion to the INS that Cuba is in compliance with the Universal
Declaration of Human Rights, that the govemrﬁeh-t of Cuba is no longer engéging in
human rights violations and that Elian may return to Cuba "with the assurance that his
human rights will be respected.” /d. at 3.

As a preliminary matter, it is noted that Lazaro's international law claims are
unpersuasive because there is no likelihood that Elian will be deported or removed to
Cuba. As discussed above, the INS had not placed Elian in removal proceedings and has
not indicateld any intention to d'o-s.o-. Mo‘r_eover, since Elian's application for admission to
the United States has been withdrawn, he is free to leave the United States without
undergoing any fofm of removal proceedings. See INA § 235(a)(4),8 US.C. §
1225(a)(4). Under these circumstances, there can be no violation of international law.
Furthermore, as demonstrated below, Lazaro is simply incorrect in arguing that the

United States' international agreements preclude it from deporting Elian to Cuba, ever if
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it had any intention of doing so.

Plaintiff asserts righté under the Protocol Relating to the Status of Refugees
(Protocol), entered into force for the United States, Nov. 1, 1968, 19 U.S.T. 6223, 606
U.N.T.S. 267, the Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (Torture Convention), entered into force for the United States,
Nov. 20, 1994, S. Treaty Doc. No. 100-20 (1988); and the Universal Declaration of
Human Rights. The relevant provisions of these treaties cannot form the basis for a
claim because they are not self-executing.

Treaties are agreérhe_nts between sovereign nations and do not generaliy create
privately enforceable rights. Head Money Cases, 112 U.S. 580 (1884). Privately
enforceable rights arise only if the underlying treaty is self-executing. Committee of U.S.
Citizens v. Reagan, 859 F.2d 929, 937 (D.C. Cir. 1988). Self-executing treaties are those
international agreements which "require no legislation to make them operative” and
therefore "have the force and effect of legislative enactment.” British Caledonian
Airways Limited v. Bond, 665 F.2d 1153, 1160 (D.C. Cir. 1981) (citation omitted).
Treaties that are not self-executing do not give rise to privately enforceable 'r'ig.hts.
Frolova v. Union 'of-Soviet Socialist Republics, 761 F.2d 370, 373 (7th Cir. 1985); see
also Head Money Cases, 112 U.S. 580, 598-99. When a treaty is not self-executing, 1ts
provisions cannot be enforced in the courts of the United States except "pursuant to

legislation to carry [those terms] into etfect.” British Caledonian, 665 F.2d at 1160.
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Courts have found that the pertinent provisions of the Protocol are not self-
executing. [_-.[(;'tz'an Refugee-Cemer v. Baker, 949 F.2d 1109, 1110 (11th Cir. 1991), cert.
denied, 502 U.S. 1122 (1992); Bertrand v. Sava, 634 F.2d 204, 218-19 (2d Cir. 1982).
Indeed, the treaty itself demonstrates that they are not self-executing. It states that "the
signatories were to communicate to the United Nations the 'laws and regulations which
they adopt to ensure the application of the present Protocol." Haitian Refugee Center v.
Gracey, 600 F. Supp. 1396, 1406 (D.D.C. 1983), aff'd on other grounds, 809 F.2d 794
(D.C. Cir. 1987). This provision in the treaty makes clear that implementiﬁg action by
signatory states was neceésary before the treaty could become effective in those states.

Likewise, the Torture Convention is not a self-executing treaty. See S. Treaty
Doc. No. 100-20 (1988) (reservations and declarations of the United States Senate in
ratifying the Torture Convention: "The Senate's advise and consent is subject to the
following declarations: (1) That the United States declares that the provisions of Articles
1 through 16 of the Convention are not self-executing."); see also 136 Cong. Rec.
S17486-01, 1990 WL 168442 (da_ily ed. Oct. 27, 1990). This is a clear manifestation of
the Senate's intent in ratifying the Convention, and this Court should defer t;)' tﬁe Senate's
express announceﬁent. See Restatement (Third) of Foreign Relations Law, § 111(h)
(1987). As such this Court has no jurisdiction to consider an individual's claim for
protection under the treaty and no individual is provided with a right of action.

Khourassany v. INS, __ F.3d __, 2000 WL 347167 (9th Cir. Apnl 5, 2000); Diakite v.



[NS, 179 F.3d 353, 554 (7th Cur. 1999.); see Head Money Cases, 112 U.S. at 598-99.

BCCI;l;lS'e the Protocoi and Torture Convention are not self-executing, they do not
confer any rights upon persons beyond those granted by the implementing domestic
legislation.. The United States has implemented its obligation under the Protocol by
providing aliens with an opportunity to apply for withholding of removal under INA §
241(5)(3), 8 U.S.C. § 1231(b)(3). That provision prohibits the removal of an alien to
a country where the alien’s life or freedom would be threatened. An application for
asylum is also deemed to be an application for withholding of rerhoval ;llrid for relief
under the Torture Conve-n'tion. 8 C.F.R.§208.13 (1999). |

In this case, the INS Commissioner has already made a determination that
Elian is not competent to demonstrate an "intention to apply for asylum," and
therefore not competent to submit an application for withholding of removal or for
relief under the Torture Convention. Gonzalez v. Reno, 86 F. Supp.2d 1167, 1189
(S.D. Fla. 2000). The INS has concluded that "under universally accepted legal
norms,” Elian's father should Sple'ak.f'or. Elian. Id. Before reaching her de;ision, the
Commissioner considered several factors including the fact that the INS had
conducted two in-person interviews with the father and found no evidence of abuse.
Id. at 1989. The INS does not rule out the possibility of a case in which it would

accept an asylum application of a young child against the wishes of a parent. See



Exhibit K, Letter of the Attorney General at 3. The Attorney General indicated that

the INS would provide for-a review of "objective circumstances relating to possible
torture or persecution in the child's home country" if the child is too young to express
a view on this matter. /d. In fact, as the Attorney General stated in her decision, the
INS reviewed the asylum application filed on Elian's behalf and all other relevant
available information and "found no credible information indicating that the [Elian]
would be at risk of torture or persecution if returned to his father." /d.

The Attorney General's decision has been upheld by a district c01.1i't 'in Miami
which determined that h;ef conclusion 1s "cc;htrélling, conclusive, not manifestly |
contrary to law, and not an abuse [of] other congressionally delegated discretion.” /d.
at 1188. Plaintiff, in essence, seeks to circumvent the adverse district court decision
in Miami by raising Elian's persecution claim in this Court. As argued earlier, Lazaro
should have raised this claim in the Miami district court and on appeal to the Eleventh’
Circuit, which appeal currently is pending.

Similar to the Protocol, tﬁe oniy énforceable rights that an alien Has_ with regard
to the Torture Convention are those afforded under this nation's domestic law. In
1998, Congress passed the Foreign Affairs Reform and Restructuring Act of 1998
("FARRA"), Pub. L. No. 105-277, 112 Stat. 2681-822 (appearing as a note to 8

U.S.C. § 1231), authorizing the promulgation of regulations implementing the Torture



Convention and expressly limiting the jurisdiction of any court to review decisions on
claims for ;;c'):tection undef those rules. See FARRA § 2242. Specifically, in FARRA
§ 2242(d), Congress provided that federal courts could review claims under the
Torture Convention only as permitted by INA § 242, 8 U.S.C. § 1252, [IRIRA’s
permanent provision governing the jurisdiction of federal courts over cases arising
under the immigration laws. Under FARRA's limited grant of jurisdiction, the Court
may not consider any claim regarding Elian's application for relief under the Torture
Convention. Instead, a torture claim must be considered adrmnﬁtratweiy tb:ough the
filing of an asylum app11cat10n See 8 C.F.R. § 208.13. As discussed above, the
Attorney General already has made a determination that Elian is not competent to
demonstrate an "intention to apply for asylum." Gonzalez, 86 F. Supp.2d at 189.
Accordingly, the Attorney General has already concluded that Elian is not competent
to submit an application for relief under the torture convention. Petitioners may not
collaterally attack that determination in these proceedings.

Finally, petitioners argur.n'ents.ba-sed on the Declaration Of Human Rights are
without merit. P'eti.tioners argue that the return of Elian to Cuba would violate the
United States' "obligétions" under the Declaration of Human Rights, G.A. Res.

217(10D) (A) (Dec. 10, 1948). Motion. at 12. The Declaration of Human Rights,

however, is not even a treaty but rather is a "non-binding resolution” adopted by the



United Nations General Assembly in 1948, Haitian Refugee Center v. Gracey, 809

-—

F.2d 794,816 n. 17 (D.C. Cir. 1987), and therefore cannot support the petitioners'

argument.

C. PLAINTIFF HAS NOT SHOWN HE WILL SUFFER IRREPARABLE
DAMAGE

Lazaro Gonzalez cannot meet the burden of proving that Elian will spffer
irreparable damage if the Court denies his reqpes_t for a temporary restraining; order. The
District Court for the South;am District of Florida noted that "Even this well-intended
litigation has the capacity to bring about unintended harm. Gonzalez, 86 F. Supp.2d at
1194. The Miami District Court's observations respecting "the Attorney General's clearly
articulated views on the matter of whether Elian should return home, [and] the reality
that each passing day is another day lost between Juan Gonzalez and his son” (id. ) go to
the heart of this question. Since November 22, 1999, over 140 days have been lost
between Elian and Juan Gonzalez. Itis ti.me to staunch that loss.

The Courtshould deny Lazaro Gonzalez' request for a temporary restraining
order because Elian will suffer irreparable harm if the Court grants it. Dr. Paulina
Kernberg, who together with Dr. Jerry M. Weiner and Dr. Lourdes Rigual-Lynch,

interviewed Juan Gonzalez and his wife, as well as Lazaro Gonzalez (on April 9 and



April 10, 2000, respectively), opined to INS Commissioner Meissner concerning the

"impact of a continued delay in the transfer of Elian Gonzalez into the custody of his
father, Juan Gonzalez." See Exhibits G, H, and I. It was Dr. Kemberg's opinion that it
was important for Elian to be clear about who has authority for him. She continued, "Not
to return to his father as soon as possible may make him feel that he has lost not only one
parent, but two parents." See Exhibit G at 2. She stated, " It is my opinion that the
immediate, definitive, and unambiguous transfer of Elian into the custody of his father,
Juan Gonzalez, preferably in a neutral setting, would make an esseﬁtial contribution to
Elian's mental and emotional well-being. This ié especially so given that Elian is aware _
that his father has been in the United States for nearly one week . ... Any further delay
in reuniting Elian with his father or any action that would create a sense of ambiguity or
uncertainty as to who will be responsible for Elian's care and well-being could be
expected to cause increasing stress and psychological harm to Elian." /d. at3. She
opines that "a transfer in a neutral setting would be preferable," but "the most important
consideration at this time is Elian's immediate and unambiguous reunion with his father."
Id. -

This 1s not-a.n action filed by Elian, but rather, a lawsuit filed by Lazaro, who
insists on vindicating his own asserted rights through collateral attacks. All parents
would be greatly upset by the prospect of a distant relative asserting rights on behalf of

their child despite that the parents made known their contrary desires. Ulumately, the



purpose of the temporary restraining order is to prevent the defendants from reuniting

Elian with his t-’ather. The e:{pert medical opinions obtained by the defendants clearly _
indicate that a definitive and unambiguous transfer of Elian's custody to his father works
to Elian's benefit, not to his irreparable harm. Those same experts opine that any actions
taken to delay the reunion between Juan Gonzalez and Elian, particularly because Juan
Gonzalez is in the United States and Elian is aware of that fact, will signal continued
conflict among the adults in Elian's life, and will complicate the child's psychological
situation. See Exhibits G, H, and L.

Additionally, it must be kept in mind thaf Lazaro Gonzalez is ultimately seeking to
have the INS accept and adjudicate an asylum application he file on Elian's behalf.
Motion at 18. If this Court were to deny Lazaro Gonzalez the order he seeks, Elian
would suffer no harm because in the event Lazaro Gonzalez's ultimately prevails either
on appeal or before this Court, there is little possibility, if any, that Elian's eligibility for
political asylum will change. Stated another way, when it comes to the asylum
application filed on Elian's behalf, ti-m_e' ts not of the essence and, thus, an order

precluding the government from simply transfering Elian’s parole to his father will no

way harm Elian.

D. THE GOVERNMENT WILL SUFFER SUBSTANTIAL HARM FROM
THE ISSUANCE OF A TEMPORARY RESTRAINING ORDER

Lazaro Gonzalez has not shown that the issuance of a temporary restraining order

will not the government's interests. To the contrary, a temporary restraining order wo'iid
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harm the government's interests at multiplé levels: it would substantially interfere with

—

gqvemment's ability to hondr Juan Gonzalez' legitimate demand that his son Elian be
immediately returned to hirﬁ, and Elian's interests in being reunited with his father.
Concomitantly, it harms Elian's psychological condition. See discussion above. It
substantially interferes with the Attorney General's ability to implement the immigration
parole regulations that expressly require that the parole of an unaccompanied minor be to
the minor's parent if that parent is in the United States. See 8 C.F.R. §§ 212.5,
236.3(b)(1) (1999); Reno v. Flores, 507 U.S. 292,310 (1993). In addition; an injunction
would harm the INS's interest in adhering to 'the- family reunification policy that is
reflected throughout the Immigration and Nationality Act and its regulations. See
Exhibit L, Declaration of Michael D. Cronin. Moreover, a temporary restraining order
would harm the INS's interest in being able to give effect to immigration decisions made
by parents on their children's behalf. Id. Last fiscal year, INS inspectors inspected a total
of 345,000,000 nonimmigrant aliens at our points of entry. Id. A large percentage of
these aliens were children, many them children of tender years like Elian. .

E A TEMPORARY RESTRAINING ORDER WILL NOT SERVE THE
PUBLIC INTEREST

If this Court were to issue a temporary restraining order, the government would
suffer harm from the standpoint of its international standing in protecting parental rights
in cases involving American children wrongfully removed from this country. See

Exhibit M, Declaration of Assistant Secretary of State for Consular Affairs Mary A.

-~
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Ryan. A restraining order would disserve the public interest by undermining the
principle th;t éarents should decide what is best for their children. [t would disserve the
public interest by undermining the ability of immigration inspectors to look to parents or
other responsible adults to make immigration decisions for minors. And it would
disserve the public interest to ignore accepted international practice in cases involving a
sole surviving parent located in the United States, where we would expect the foreign
country to return the child to the surviving American parent immediately. /d.

The admission of aliens is a sovereign power reserved to the'politic-al branches of
the government. Fong Yue Ting v. United Sta-tés, 149 U.S. 698, 707-11 (1893); Jean v.
Nelson, 727 F.2d 957, 964 (11th Cir. 1984), aff'd, 472 U.S. 846 (1985). The
immigration laws, regulations, and policies of the United States all entail consequences
that may extend beyond a particular alien to touch upon such vital government interests
as international relations. See INS v. Aguirre-Aguirre, 119 S. Ct. at 1449 ("in the
immigration context . . . officials 'exercise especially sensitive political functions that

implicate questions of foreign r'elatilons'."’) (quoting INS v. Abudu, 485 U.S. 94,110

(1988)).
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CONCLUSION

Based on the foregoing reasons, Lazaro Gonzalez's motion for a temporary

restraining order should be denied.
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AO 105 (Rev. 7/87) Atfidavlt far Search Warrant

Unitedr Btates Bistrict Oonrt

SOUTHERN prstricT oF FLONA

in the Matter of the Search of

(Name, adoress or hile! gescnolun of pemun, prapéarny oF AREMiada 1 da peneched) APPLICATION AND AFFIDAVIT
THE RESIDENCE OF LAZARO GONZALF7. LQCATED AT FOR SEARCH WARRANT
2 - COUNTY,
2316 N.W. 2ND STREET, MIAMI, MIAMI-DADE UN CASE NUMBER:
FLORIDA
being duly swom depose and
I Mary A, Rodriguez 8 a y :
1 am a() Sepior Special Agent. U.S. Immigralian and Nawrallzalion Service and have reason to believe
Offisiai Tite S e

that [77en tae person of or = on the property or premises kNOwn as (nome. dozeripiion and/or lecatian)

THE RESIDENGE OF LAZARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIAMI, MIAMI-DADE COUNTY’
FLORICA,

inthe SOUTHERN District of FLORIDA
thera Is now concealed a certain person or property, namely (desariba tha persan ar .prﬁpllty ¥ be solzad)
THE PERSON OF ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 6, 1993, A NATIVE AND CITIZEN OF CuBA.

which i$ (statc ane or rmore bases for Eearen and eataure aat forth under Ruia 41(b) of dw Federal Rules ol Criminsl Procadure)
BEING UNLAWFULLY RESTRAINED AND THE SUBRJECT OF AN INS ADMINISTRATIVE WARRANT OF ARREST.

United Stales code,
conceming a1 violation of Title Sectlon(s)

The facts to support a finding of Probable Cause are as foliows:
SEE ATTACHED AFFIDAVIT

Continued an the attached sheet and made a part hereof. X Yes M Nz

Signature §F Affan!

Swomn 1o before me, and subscribed in my presence

A\ Vweaneo
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ALEIDAVIT
Relore me, the undersigned authority, on this day porsonzlly
sppeared Mary A. Rodriguez,, who after being duly sworn, deposes

and says:

1. I am Mary A. Rodriguez, Senior Special Agent, United

States Immigration and Naturalization Service (INS)

FARSOSR

speciel agent, my duties include the apprehension of aliens who
sre in the United States illegally; enforcement of the
immigration laws; and conducting investigations intae suspected
violations of the criminal statutes within the Immigration and
Natiounallty Act (INA). I am authorized by Title B, United Srates
Code, section 1357 to intevrogate any alilen or person believed To
ke an alien as to his/her right te be or to remaln in thoe United
Stales or teo arrest any alien in the United States 1f there is
any roason Lo belleve Lhal the alien so arrested 1s in the Uniced

arat

in oviolation of any law or regulation mace in pursusnce of
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law regulating the admission, exclusion, or expulsion of aliens,
or to arrest any alien in the United States I1If I have reason to
believe that Lhe alien sc arrested 18 in the United Slkates in
viclation of any law or regulation and is likely to abscond
before a warrant can be obtained far his/her arrest.

2. On November 25, 1999, two fishermen encountered a young
boy 02 an inner tube floating Several miles off the c¢oast of Fort
Laudecrdale, Florida. They rescued the boy, Elian Gonzalez, who
was then tive years old. The fishermen contacted the United
States Coast Guard, who rendezvoused with their vessel and Elian
was taken aboard the Coast Guard cutter. The Coast Guard took
Elian to shore, where he was then taken to Hollywood Memcrial
Hospital to he treated far dehydration and exposure.

3. INS immigration inspector Edward Agundez and United
States Border Patrol Agent Verne LEastwood responded to the
hospital. Elian Gonzalez is a native and citizen of Cuba, who is
subjecl Lo Lhe Immigration and Nationality Act. He had departed
Cuba on a boat with his mother, Elisabeth Brotons, and step-
father, Lazaro Munera, on November 22, 1999, along with ten olher
persons. During Lhe voyage, they encountered heavy scas. The

vessel capsized. Elian’s mother and step-falher perished, along

with cighl olhers. Elian 2nd two other psople survived.
4. Mr. Agundez met with T.azara Gonzalcz, who was at tLhe
hospital and advised that he was Elian’s great-uncle. Lazaro
2
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Gonzalez 1dentified a child in a photograph presented to him as
Elian, and Lazaro presented his own photograph showing Elian with
his-natural parents. Due to Elian’s continuing medical
treatment, Inspector Agundez deferred Elian’s immigration
inspection for a period aof 30 days, pursuant to 8 C.F.R. §
235.2(e). He was temporarily parcled into the custody of Lazaro
Gonzalez pursuant to section 212{d) {5) of the INA, B U.S.C. §
1182 (d) (53), and ordersd to report fﬁr deferred inspection on
December 23, 19938, at 9:00 a.m. Exhibit A.

5. Elian’s natural father, Juan Miguel Gonzalez, contacted
the Cuban Foreign Ministry and requested the return of his son
Elian. Officials of the INS and the State Department interviewed
Juan Miguel Gonzalez on December 13 and 31, 1999, in Cuba, to
evaluate his claim that he was Elian’s father and wanted his son
returned. On January 5, 2000, INS Commissioner Doris Meissner
determined that Juan Miguel Gonzalez was Elian’slbiological
father and has legal custody of Elian under Cuban law. Exhibit
B. Accordingly, Juan Miguel Gonzalez had the right and
obligation to represent Elian in all legal transactions and acts
in which Elian has an intecrest. Juan Miguel Gonzalcz advlised
the IN5 that he did not want Elian to seek political asylum in
the ﬁnited States, and requested Elian’s immediate return teo
Cuba.

0. Atrtorneys represenlting Lazaro Canralez asked the
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04/21/00 FRI 21:23 FAX 3055307185 USAO-FLU & 008

Attorney General to review Commissioner’s Meissner’s January 5,
2000 decision. ©On January 12, 2000, the Attorney General upheld
the Commissioner”s decision that Juan Miguel Gonralez, as Flian’s
father, has scole authority to speak for his son 1n immigration

matters. EBxhibit C.

/. On January 19, 2000, Lazaro Gonzalez filed a camplaint
ir tte United States District Court, Scuthern District of
Florida, challenging the IN3'’s decision not to consider an

application for political asylum submitted on behalf of Elian.

Gonzalez v. Reno, et al., Case No. 00-0206-CTV-MOORE. On March
21, z000, the Honorable K. Michael Moore, United States District
Judge, issued an Order granting the United States’ motion to
dismiss or, in the alternative, for summary judgment. Lazaro
Gonz;lez filed a notice of appeal on the same day.

8. On April 6, 2000, Juan Miguel Gonzalez arrived in the
United States. He is currently residing in Belthesda, Maryiand,
and earncistly wants to be reunited with his son Blian.

9. On April 12, 2000, the INS, acting through Executive

ssociate Commissioner Michacl Pearson, 1ssued an Qrder to Lazaro
Gonzalez to bring Elian to the Opa Locka Ailrport in Mlami-Dade
County, Florida, on April 13, 2000, at 2:00 p.m., for the purpose
of transferring custody of Elian to the INS. Exhibit D. At the
appointed time and place on April 13, Lazaro Gonzalcz failed to

appesr Lo Lransfer ¢ustody of Elian.
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10. On January 7, 2000, lLazaro Gonzalez filed a pelition in
the Circuit Courl of the Eleventh Judicial Circuit, in and for

Miam}i-NDade County, Florida, Family Divigien, sceking Temporavy

custody of Elian Gonzalez. Gonzalez v. Gonzalez, Case No. 00-
0049-FC-28. On January 10, 2000, the Court granted, on an
emer¢gency ex parte basis, a Temporary Protective Order granting
Lazaro temporary custody pending service cf process upon Juan
Migusl Gonzalez and a full hearing. On April 13, 2000, a
successor judge issued a Final Order dismissing the petition for
lack cf subject matter jurisdiction due to federal preemption,
and lack of standing.

11. On aApril 14, 2000, Michael Pearson, INS Executive
Azsoclale Commissioner for Field Operations, sent a lettsr to
Lazaro Gonzalez to make clear that Elian’s parole into his care
was revoked at 2:00 p.m., Thursday, April 13, 2000, when Lazaro
failed to comply with the INS’s instruction that he present Elian
at the Opa Locka Airport. Exhibit E. On April 21, 2000, James
T. Sgearman, Jr., INS Deputy Assistant District Director for

Investigations, issued a Warrant of Arrest for Elian Gonzalez.

Exhikit F.
12. Once the INS revoked Elian’s parole, his remaining in
the United States is @ violation ol law. Moreover, L8zdro

Conzaler has refused to reLurn physical custedy of Elian Lo the

INS, as ordered by the INS. In hiz letter of April 13, 2000,

@ oo7
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Executive Associate Commissioner Pearson advised:

Absent an order from the Rleventh Circuit

enjoining Elian's transler to his fathex, you

have no legal basis to continue Lo exercise

contrel ovar Flian. Moreover, you are

holding Elian without the consent of his

father and without the consent of the

Immigration and Naturalization Service,

Elian’s current legal custodian under the

immigration laws.
Fvhibit E. Wher the state court dismissed Lazarc Gonrzalez's
petition, it terminated the Temporary Protective Order which had
granted Lazaro temporary custody of Elian. Therefore, Lazaro
Gonzalaz has no claim of a right to custody based on the now
dismissed state court proceeding. In the absence of legal
authority from the INS5 to retain custody of Elian, or the consent
of Elian’s father, Juan Miguel Gonzalez tn retain custody, Lazaro
Gonzalez is unlawfully restraining Elian Gonzalez.

13. On April 19, 2000, the United States Court of Appeals
for the Eleventh Circuit issued an Ozder granting Elian
Gonzalez’s motion for injunction pending appeal. The Court’s
Order expressly did not decide “where or in whose custody
Plaintiff should remain while this appeal is pending. This Order
only orevents Plaintiff’s removal from this country.” Zge Order
at 15 n. 1l6.

14. Since he was paroled into his great-uncle’'s cunstody,

Blian GConzalez has resided at Lazaro Gonzalcez’s home lecated atl

2518 N.W. 2nd Street, Miami, Florida. ‘The home iz 3 one-story,
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two-bedroom, family residence located in Miami-Dade County,
Florida, within the city limits of the City of Miami. The home
is localed on Northwest Znd Streen, bounded by Northwest 23rd
Avenus on the East and nNorthwest 24th Avenue on the West. The
persons inhabiting the residence include Lazaro Gonzalez, his
wife Angela Maria, adult daughter Marisleysis Gonzalez, and
Elian. fn a declaration filed in the Distrigt Court proceedings,
Marisleysis Gonzalez stated that she and Elian shared the same
room in the house. The INS has maintained daily surveillance of
the residence at 2319 N.W. 2nd Street, Miami, Florida. I have
reviewed Lhe latest surveillance reports and they indicate Elian
Gonzalez is still residing at 2312 N.W. 2nd Street, Miami,
Florida.

1%. Based on this informalion, I have probable cause to
believe that Elian Gonzalez is being unlawfully restrained.
Further, [ have probable cause to believe he i3 located at the
Lazaro Gonzalez family residence at 2319 N.W. 2nd Street, Miami,
Miami-Dade County, Florida. This affidavit requests that a
search warrant be issued, authorizing United States Immigration
and Naturalization Service officers Lo enter the residence of
lazaro Gonzalez, located at 2319 N.W. 2nd Street, Miami, Florida,

te seize the person of Elian Gonzalez.

16. 'The undersigned also requesls that thc search warrant
permit execution during night time hours. During the last two
7
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weeks, large crowds, up to several thousand people, have gathered
outside 2319 N.W. 2nd Street to protest the United Stalces
Government’s actions=s Lo reunite Flian with his father. Larges
numbers of individuals have indicated to the media covering the
event that they intend to form a “human chain” to prevent the INS
from entering the home of Lazarc Gonzalez. The numbers of
individuals cutside tha nome du-~ndles during the night time
hourse. In order to meet the least ampunt of resistance from any
crowc gathered outside the home, ensure the safety of Elian
Gon;alez, and protect the officers execuling the warrant, the INS
may plan to execute the search warrant during night time hours.

FURTHER AFFIANT SAYETH NAUGHT.

L. o,

MARY A, QODRIGUEZ G

Senior Special Agent

United States Immigration and
Naturalization Service

Miami, Florida

T
Sworr to and subscribed before me this QE day of April, 2000.

@o1o0
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U.S. Department of Justice
[mmigration and Naturalization Scrvice -

Office of the Executive Associate Commissioner 625 [ Sircct NW
Weshington, DC 20536

JAN — S 200

Mr. Lazaro Gonzalez
2319 N.W. 2nd Strecet
Miamii, Florida 33125-5207

Dear Mr. Gonzalez,

We appreciate your cooperation during our consideration of immigration matters relating
to Elian Gonzalez and your meeting with us in Miami on December 20th. After careful
consideration and consultation with her legal advisors, the INS Commissioner has made several
delenminations in this case, of which [ am now prepared to inform you.

The INS has been in direct contact with Juan Miguel Gonzalez-Quintana. Mr. Gonzalez-
Quintana has provided reliable documentation that he is Elian's biological father and that he now
has legal custody of the child under Cuban law. As such, he has the nght and obligation to
represent Elian in all legal transactions and acts in which Elian has an interest. Therefore, we
have determined that Mr. Gonzalez-Quintana has the authority to speak for his san in
immigration matters, After carefully consideriag all celevant factors, we have determined that
there is no conflict of interest between Mr. Gonzalex-Quintana and his son, or any other reason,
that would warrant our declining to recognize the authority of this father ta speak on behalf of
his son in immigration maners. Further, we took steps to ensure that Mr. Gonzalez-Quintana
could express his true wishes at our intcrviews with him, and after carcfully reviewing the results
of the interviews, we are convinced that he did so.

Roger Bemmstein and several of his associates, attorneys in Miami, have submilted several
Formis G-28, Notice of Entry and Appearance as Anarmney, for Elian. Some of these Forms G-28
were signed by you on behalf of Elian. On others. Elian himself has printed his first name. After
careful consideration, we have determined that we cannot recognize any of the Forms G-28 as
authorizing these attomeys to represent Elian in immigration matters. Although the INS has
plactd Elian in your physical care, such placement does not confer upon you the authority to act

- on behalf of Elian in immigration matters ar authorize representation in direct opposition to the

exprass wishes of the child's custodial parent. Further, we do not believe that Elian, who
recently tumed six years ald, has the legal capacity on his own to autharize representation.
Finally, Mr. Gonzalez-Quintana has expressly declined to authorize Mr. Bemnstein or his

associates to represent Elian. Therefore, the INS cannot recogriize them as Elian's
repr!:stx\tatives. :

000003
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Mr. Lazaro Gonzalez
Page 2

. In our direct conversations with Mr. Gonzalez-Quintana, he has ropeatedly informed us
of his decision not to assert Elian’s right to apply far asylum. Mr. Bemstein and his aseociates _
have prepared and subunitted asylum applications on Elian’s bebalf, one of which was signed by
Elian. After carcful cansideradon, we have determined that Elian does not have the capacity to
apply for asylum without the assistance of his parent. Purther, neither the applications.you have
submirted nor any other information available indicates that Elian would be at risk of harg In
Cuba such that his interests might so diverge from those of his father that his father could not
adcquately yepresent bim in this matter, Therefore, given Mr. Gonzalez-Quintana's decision not
to assert Elian’s right to apply for asylum, wc cannot accapt the asylum applications as having
been submilted on Elian's behalf :

Mr. Gonzalez-Quintana has also repeatedly requested that Elian be retumned immediatcly
to his custody in Cuba. We consider this to be 3 request to withdraw Elian’s application for
admission to the United States, made by Elian’s custodial parent with authority to speak for Elian
in iminjgration matters. Therefore, we have granted Mr. Gonzalez-Quintana's request to
withdaw Elian's application for admission to the United States.

Upon his arrival, Elian was temporarily paroled inta the United States. Arrangements
should new be made within the next ninc days for Elian’s rounion with his father, I is our hope
that you will be able to make amangements with your nephew to ensure that Elian is retumed to
him and his immediate family as soan as possible. The INS js prepared to pravide whatever
assistance would be appropriate. We are also aware that nenwral third parties have offered to
facilitate Elian’s retum to Cuba and we are ready to work with them as arrangements ace sought.

We appreciate your family’s immediate willingness to care for and camfort Elian after
the tragic loss of his mother and stepfather and his ordeal op the high seas. Please be assured
that we would be happy to facilitate continuing contact between Elian, his father, and your
famly. (f Elian and his immediate family wished to apply for tourist visas at some point in the
future, the Consular Section at the U.S. Interests Section in Havana would, of course, consider
them very favorably, _ )

Sincerely,

Executive Associate Zommissioner
for Field Operations
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Linda Jaherg-Braun,
Roger A. Eernstein,
Hackley., Bernstein
Turnberry Plaza

OFfice of the Attarnep General
Washingtan, B. @ 20530

January 12, 2000

Eeg.
- EBqQ.
& Osberg-Brwaun, P.L.

2875 NE 191* Street

Penthouse 1B

Aventura, Florida 33180

Spencer Eig, Esg.
420 Lincoln Road
Suite 379

Miamy Boach, Florida 33139

Dear Macers. Eig and Bermstuein and Ms. Osberg-Braun:

T have reviewed your letter of January 5 concerning the casc

as well as the issues Lhat Mr. Bexnmstein
raised when he and others meL with me on the evening of January

of Elian GeonzaleZz,

7, including the fact that you have filed a custody action on

behalf of Lazaroc Gonzalez in the Miami-Dade County Circuib Court.
I understand that court has granted a temporary protective order

to Lazaro Gonzalex.

informztieon thar might arise,.

While T am always open to considering new

I am not currently aware of any
pasls for reversing Commiseiocner Meisenex g decisiorn that Juan

Gonzalez--Elian’s father--has the sole autheority to speak for hie

son on lmmigration

matters.,

as you know, the United States ie not & party to the action

vou have f£iled in Florlda court,
proteative order that the Florida Circult Judge isesued January
10. Indeed, Lhe c¢uestion of who may speak for a six-year-old

nor is it named in the temporary

child in applying for admission or asylum ig a matter of federal
immigration law. Nothing in the temporary protective ordex

changes rhe govermment'!s.determination that Juan Gunrzalez can

withdraw applications for admission and asylum relating to Elian

and that he har done 50

admimivg ration of rhe immigration laws (s concerncd.

In the Department ‘s judgment,
Florida court s order has no force orxr effect ineofar as ING'=

che

I11 our mecting last Friday evening, Mr. Bernsteln said that
Llie INS itself had originally @announeced that state courcs could

remolve Blian’'m status in the Inited States.
important to clarify, therefeore,

9T0
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Letter to Spencer Big, Esg., et al. Page 2

the poreible role of state courts in a case such as Lhis. In the
first few days after Elian’s arrival in the United States, when
it was suggested that INS'e placement of Elian in the care 61 hais
great-uncle amounted to a grant of oustody, IN8 indicated that it
could riet grant custody and that such a request would have to be
put before the statws coucls. As the caae evolved, it became
clear Lhat Elian’s father, who was &till in Cuba, was asserting &
parentel relationship with Elian and had adequalkely expressed his
wigh, undezr the immigration laws, for Elian’s petition for
admiesion to thie country to ba withdrawn. In these
circumstancag, NS waa obliged to deterxrmine whether the father
was tha appropriate person to speak for Elian on immigration
issuez., That question, as I have said, remains one of federal,
not state, law. The Cotmmiggsiocner’s resoclution of that guestion--
as well as of other immigration matters--may be challenged, if at
all, only in federal court, We are prepared te litigate in that
forum. Accordingly. Commissioner Meissner has determined that
the January 14 date should be extended to accommodate any federal
court proceedings. Thiz lictle boy has been through so much, and
it is therefore imperative that all of us do what we can to
regolve: hig case as scon as possible.

W-.th respect to the issues raised im your January 5 letter.
I would make the following cbscervations. EBElian Gonzalecz is 2
gix-year-old child who hag lost his mother. As a genexal matter,
when dealing with a child Lhis young, the immigration law, like
mther aress of law, looks to the wishes of the surviving parent.
One circuit court case indicated that a twelve-year-old child may
apply “or asylum over the wishes of hia parents in saone
circumstanceas. See PolovehaX v. Meese, 774 F.2d 731, 736 (7%
Cir. 1985). That case alsoc makes it clear, however, that a
twelve-year-old child i5 “near the lower end of an age range in
which a miner may be mature enough to assert cerlain individual
rights that equal or override those of his parents.”
Commissioner Meissner has detcrmined that, under applicable law,
Elian iz too young to make legal decisionsg for himself, and thac
hie father has the legal auLhority to gpeak for him in
immigration makbears.

Cotiissioner Meigsnser reached her decision through a carefnl
and chorough process. All of the available information was
considered, including the reports from two lengthy and privare
intervicws with Rlian’s father, Juan Gonzales, and the report
Lrom Laie December 26 mecting willh Elian s great uncle and Lousion
and =azh af vyvou. Commissimner Maisgner also carmfully consideraed
che allegation that Juan Gonzalez was under gome form ol
coercizn, and is confident, hased on hecr representative’s direart
conctact with Juasn Gonzalexr, the father s very cleosc relatiouship
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Letter Lo Spericexr Eaiqg, Ezg., et al. raga 3

with Elisn, and the other evidence provided, that the facher has

expresned his true wishes in asking that his son be returned to
him.

The INS does not rule out the possibilicty of a case in which
an agylum application would be accepted from a young child
againet: the wishes of a parent. In that regard, the INS
Guidelines for Children’s Asylum Claims provide a usgeful
framework. In particular, they provide for a review of the
objective circumstances relating to possible torture or
persecition in the child’'s home country ian cases where a child is
Loo young to express a compatant view on these mattere. 'the INS
reviewad the asylum application you sought to file on Elian’s
behalf. considexred all other rolavant available information, and
found no objective basis for overriding the [ather’s wishes for
his =san. Tn particular, the TN8 found no credible information
indicating that the child would be at risk of torture or
persecution if returned to his father, and thus concluded that it
had no reason to question the father’s decision not to assert an
asylum claim.

The specific language you cite from the INS lInspertor'’'s
¥ield Manual is not applicable here. It is desigried to protect
an unaccompanied mineor who arrives here illecgally, has nc parent
Lo speak fox him, and is also capable of speaking for himself.
In those circumstances, if the child indicaltes a wish to retuwn
voluntarily to his country of origin, he would normally be
allowed to withdraw the application for admissicn and be sent
home, rather than being placed int® removal proceedings. If the
child expresses a fear of persecution, however, the Field Manual
provides that the child should be placed mot in expedited removal
proceedings, but rather in conventional removal proceedings
before an immigraction judge.

Nothing in the field guidance suggcoats that a father’ s
wishes regarding his six-year-old child should he overridden. on
the contrary, in a relaled proviasion you do not cite, the Fiesld
Manual makes it clear that the first responsibility of the INS
when confronted with an unaccompanied minor is to actempt Lo
remedy the situation by finding the childrs parent or legal
guardian, even if that person is outside the nited States. It
is only when that effort is unsuccessful that the Field Manual
provisions you clte even come intn play-

Broen 1L it were applicable in this eituation, Lhe provisiaon
you vile would not answer the basic question presanted by this
case: Who apeaks for the child? If Bliasan is not compctent to
"indicate[] a fear of perseculion nr intention te apply for

81007 ovd L1889 VIS 2028 §¢:¢T  00/¥2/%0
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Letter to Spencer Eig, Esg., et al. Page 4

sylun,” Lhen somaone would have to daecide in lis lhechalf whether
to do so. That someone, undér universally accepted legal norms,
is his father. And his father has stated, in no uncertain terms,
that he doe= not wish for Elian to make an asylum clalm. AS
noted above, tha INS congidered relevant information, including
the atatements of Elian‘s Miami relatives and information in the
asylum application, and determined that there is no objective
basgieg for a valid asylum claim. Consequently, it found no
confli-t between Elian and his father. Urnder Lhese
circumstances, rhe appropriate course of action was to honcr the
desires of the father regarding Elian’s applications foc
admission and asylum. It is not appropriate co commence removadl
proceedings against this six-year-old boy. The Field Manual does
not suggest otherwize,

Once again, it is my strong hope that we can work together
Lo resalve this child'’'s status aB soon ag possible.

Sincerely,

// Janet Reno

ova 1889 PTS 2028 6S:€T 00/ve-¥v0
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U.S. Department of Justice
Imumigration znd Naturalization Service

Office of tha Excoutive Axyaciate Camomnissioner £25 ] Soser N )
Washington, DC 20586

April 12, 2000

Mr. Lazyro Gonzala2
2319 N.W, 2" Sgeet
Miami, Florida 33125-5207

Dear Mr. Gonzalez:

The goul of the Departroent of Justice and the Immigration and Naturalization Service is
to cnsure that Elian’s transition to his father’s care is as praceful as possible. We must all do
everythirg in our power to see that the transfer is accomplished in a thoughtful, construetive

MAanner.

We understand from your attormneys and vanous other representatives that you would like
an opporiunity to meet with Juan Miguel Gonzalez. We are prepared to accommodatc that
request as part of an orderly transfer of the care of Elian to his father.

To that end, please present Elian at Opa-Locka Airport, 1SO0 N, W. 42nd Ave., Opa-
‘Locka, Florida, where you should proceed to the Main Coast Guard Gate at 2 pan. Thursday.
April 13. Rosa R, Urquiols, B bilingua) INS official experienced in immigration mancrs
involving children, will be there to accompany you, Elian, your danghter Marigleysis, and an
agresd nurnber of other members of your family to Washington, D.C., for this meeting. Before
the meeting, Juan Migue] Gopzalez will have ap opportunity to meet privately with his son.
During the meeting, Elian will remain with Ms. Urquiola, and INS will have custody and care of
Elian during that ime, After the meeting, care and parole of Elian will be transferred to Juan
Mignel Clonzalez, These successive transfers of parele and carc are being ordered pursuant to §
C.F.R. §§y 212.5, 235.,2, 236.3 (1993).

¥ you do not wish to meet with Juan Migual Gonzalez as described above, District
Director Bob Wallis and I hereby instruct you to present Elian at the sarne time and place, i.e,
the Mair Coast Guard Gate at Opa-Locka Airpart, at 2 p.am. on Thuraday, April 13, At that time,

020 (7] ova L6889 VIS 2028 8S ' CT 00/¥c/%0
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M:. Lazaro Gonzalez
Pagc 2

the parole of Elian inta your care will be revoked, and care of Elian will be temporarily

* transferred to Ms, Upguiola, who will bring Elian to Washington, D.C. Once Elian has arrived in

cee:

Washington, D.C., he will be paroled inta the care uf his father. These succcssive transfers of
pamie and care are being ardered pursuant to 8 C.F.R. §§ 212.5, 235.2, 236.3 (1999).

You and your representatives have frequently stated in the Jast several weeks that while you did
not agree with the Department of Justice's detertination in this case or the federal judge’s ruling
upholding it, you would nevertheless abide by the law. The time hes now come to carry through on
that commitment, above all for the sake of a boy who deserves to have his reuniop with his father
take place withont any further conflict or stress.

Plecasc coptact Mr. Wallis at 305-762-3680 with your response to this letter.

Sincerely,

for Field Operations

ILinda Osherg-Braun, Esq.
Roger A. Bamstein, Esq.
Spencer Eig, Esq.
Kendall Coffey, Esq.
Manuel Diaz, Esq.
Rarbare Lugoz, Esq.

Jose Garcia Pedross, Esq.

TOTAL FP.A3
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U.S. Department of Justice
Immigration and Naturalization Service

Officc.of the Executive Associare Commissinner 425 I Streat NW
: . Washingion, DC 20536

April 14, 2000

Mr. Lazaro Gonealez
2319 N.W. 214 Street
Miami, Florida 33125-5207

Re: Elian Gonzalez

Dear Mr. Gonzalez:

"We are aware that certain of your attornoys and spokesmen have stated publicly that you
believe Elian Gonzalez is still legally paroled into your care. I am writing to make clear that
Elian’s parole into your care was revoked at 2:00 p.m. on Thursday, Apnl 13, 2000, when you
failed to comply with the INS’s instruction to present Elian at the Opa-Locka Airport to be
reunited. with his father. The revocation was pursuant to 8 U.S.C. §§ 1103, 1182(d)(5), 1225
(Supp. 1998); 8 C.F.R. §§ 103.1,212.5,235.2, 236,3 (1999). Absent an order from the Elcventh
Circuit znjoining Elian's transfer to his father, you have no legal basis to continue to exercise
control over Elizn, Morcover, you are holding Elian without the conseat of his father and
without the consent of the Immigration and Naturalization Service, Elian’s current legal
custodian under the immigration laws.

Should you have any questions, please contact District Director Robert Wallis at 305-

762-3630.
Sincerely,
R Exccutive Associate Conynissionet
for Field Operations
20 ova L689 VIS 2028 00:PT  00/¥Z/FO
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co: Linda Osberg-Braun, Bsq.
Roger A. Bemstein, Esq.
Spencer Eig, Esq.
Kendall Coffey, Esq.

. Manuel Diaz, Esq.

Earbara Lagoa, Esq.
Jose Garcia Pedrosa, Esq.
Tuan Migucl Gonzalez
Uiregory Craig, Esq.

Tinn F.A3
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"_S. Department of Justice

nrigration and Nawdralization Service Warrant for Arrest of Alicn
] o —————————————————— o)

File No. A77 013 761

Dalc: Aprﬂ 21, 2000

To any officer of the Immigration and Naturalization Service delegated authority pursuant
to section 287 of the Ymmigration and Nationality Act:

From evidence submitted to mc, it appears that:
GCONZALEZ, - _Flian

(Pull nweae ol nlugpy

an alien who entered the United Stales at or near

Port Everglades, Flomda on
(Pord

November 25,1999  is within the country in violation of the immigration laws and js
(Dase)

therefore liable to being taken into custody as authovized by section 236 of the Immigration and

Nationality Act.

By the virtue of the authority vested in me by the unmigration laws of the United States and the
regulations issucd pursuant thereto, I command you to Lake the above-nained alicn into custody

for proceedings in accordance with the applicable provisions of the immigration laws and
regulations.

i
@Eignarure or numom NS qificinl)
James T. Spearmoan, Jr.
(Print nasre A( nfficial)
Dcpuly Assistant District Director Investigations
(Tilc)

T Certificate of Service

Served by me at

on . at
| certify that [ullowing such service, the alien was advised concerning lus or her right 0 Loumel and was
furnished a copy ol this warrani,

(Sigmuure of nfficer seeving wareant)

GOVERNMENT
EXHIBIT
t—.

(Title of officer ceeving warrant) i J

Form 1-200(kev. 4-1-97) N
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 00~

IN THE MATTER OF THE SEARCH

OF RESIDENCE OF LAZARO GONZALEZ,
LOCATED AT 2319 N.W. 2ND STREET,
MIAMI, MIAMI-DADE COUNTY, FLORIDA

— N N et S e

APPLICATION OF UNITED STATES
IMMIGRATTON AND NATURALYZATION $ERVICE
FOR SEARCH WARRANT PURSUANT TO FEDERAL RULE OF
CRIMINAL PROCEDURE 41 (b) AND MEMORANDUM TN SUPPORT THEREQE

The United States Immigration and Naturalization Service
(INS), by and through its undersigned counsel, files its
Application for Search Warrant Pursuant to Federal Rule of
Criminal Procedure Rule 41(b) and Memorandum of Law in Support
Thereol, and states:

The INS seeks a search warrant in order to seize the persen
of Elian Conzalez, date of birth of December &, 1983, who is5 a
native and citizen of Cuba. on November 25, 1889, Elian was
paroled into the temporary custody of Lazaro Gonzalez, pursuant
to section 212(d) (5) of the Immigration and Nationality Act, B
U.s.c. § 1182 (d) (5).

On April lé, 2000, Michael Pearson, Executive Associate
Commissioner, Immigration and Naturalization Service, and Rebert
Wallis, Miami INS District Director, revoked Elian’'s parcle. The

Fleventh Circuit has described parcle as “an act of cxtraordinary

Bo24
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sovereign generosity, since it grants temporary admission into
our society to an alien who has no legal right to enter and who
would probably be turned away at the border if he sought to enter
Ey land, rather than coming by sea or air.” Jean v. Nelson, 727
r.2d 957, 972 (1llth Cir. 1984) (en banc), aff’d on other grounds.
472 U.S. 846 (1985). By revoking parole, Commissioner Pearson
and District Director Wallis ended Ellan’s temporary admission
:nto the United States.

The revocation of parole alsoc terminated any legal basis [or
Lazaro Gonzalez to retain custody of Elian. On April 12, 2000,
Lazaro Gonzalez was directed by the INS to turn over custody of
Eliar on April 13, 2000, at 2:00 p.m., at QOpa Locka Airport,
Miami, Florida. He failed to do so. Lazaro Gonzalez’s present
custcdy of Elian has no legal basis becausc it is in
cantravention of the TNS’s order and without the consent of
Eliar’s natural father, Juan Miguel Gonzalez.

Federal Rule of Criminal Procedure 41 (b) provides that a
warrant “may be issued urnder this rule to search for and seize
any . . . (4) person for whose arrest there 1s probable cause, or
who is unlawfully-restrained.” Lazaro Gonzalez’s retention of
the custady of Elian iz unlawful because it is contrarxy to the
INS crder of April 12, 2000, and witheout the consent of Juan
Miguel Gonzalecz. The instant situation is analogous to the

retertion of custody by a parent when a court has ordered custeody

920[p ovda L1889 VIS 2028 T0: VT 00/v¢/¥F0
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transferred to another individual. See United States V. Al-

Ahmad, 996 F.Supp. 1055 (D. Colo. 1998) (Probable cause existed to
establish a violatien of 18 U.S5.C. § 1204 where the father
refused to comply with a court order changing custedy te the
maternal grandmother) .

Inasmuch as Elian has been residing at the residence of a
third-party, Lazaro Gonzalez, the INS, in an Aabundance of
caution, requests a search wurrant in order to enter that
residence in order to seize the person of Elian Gonzzlez and
reunite him with his father, Juan Miguel Gonzalez. Federal Rule
of Criminal Procedure 41 was amended in 1879 to allow a warrant
to be issued to search for and seize a person who is unlawfully
restrained. Wright, Federal Practice and Procedure: Criminal 2d
§ 664.1. The Advisory Committee Note to the 1979 amendment
states in pact:

This amendment to Rule 41 is intended to make
it possible for a search warrant to 1issue to
search for a person under two circumstances:
(i} when there is probable cause to arrest
that person; or (ii) when that person is
being unlawfully restrained. There may be
instances in which a search warrant would be
required to conduct a search in either of
rtheze circumsrances. Even when a search
warrant would not be required to enter a
place to search for a person, a procedure for
obtaining a warrant should be available so
that law enfarcement officers will be
encouraged to resort to the preferred
alternative of acquiring “an objcctive
predetermination of probable cause,” Katz v.
United States, 389 U.3, 347, 88 s.CL. 507, 19
L.Ed.2d 576 (196/), in this instance, that
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the person sought is at the place to be
searched.

The Advisory Committee recognized that “[i]lt may be thal very
often exigent circumstances, especially the need LO acl very
promptly to protect the life or well-being of the kidnap victim,
would justify an immediate warrantless search for the person
restrained. But this is not inevitably the case. Moreover, Aas
not ad above, there should he available a process whereby law
enforcement agents may acquire in advance a judicial
determination that they have a cause to intrude upon the privacy
of those at the place where the victim is thought to be located.”
Td. at 613-14 n.3. Whilc the INS does not necessarily need a
search warrant in order to seize Elian Gonzalez, an unlawrfully
restrained individual, it believes there is probabla cause to
support the issuance of a search warrant and seeks such a
warrant.

on Apfil 21, 2000, James T. Spearman, Jr., INS Deputy
Assistant District Director for Investigations, issued an

Administrative Arrest Warrant for klian. In Steagald v, United

States, 451 U.S. 204 (198l), the Supreme Court held that an
arrest warrant does not authorize the police to enter the home ol
a third person 1n order to effect the arrest. Instead, the
police must obtain, through the “detached scrutiny of a judicial
officer,” a warrant before it can intrude into the privacy of a

perscn’s home. Id. at 213-14. while a judicially issued arrest

da27
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warrant is sufficient to justify an entry into the person’s home

to effect his arrest, Payton v. WNew York, 445 U.S. 573, 602-03

{1980), the Administrative Arrest Warrant is issued for Elian
Gonzalez, who is residing in the home of a third-party-
Accorclingly, a search warrant is required before the INS may
enter that residence in order to execute the Administrative
Arrest Warrant by seizing the person of Elian Gonzalez.!

The INS has probable cause to believe that Elian Gonzalez isg
residing at the residence of Lazaro Gonzalez, his great-uncle,
which is localted at 2319 N.W. 2nd Street, Miami, Miami-Dade
County, Florida. Accordingly. it requests a search warrant be
issued to search ;hose premises.

Respectfully submitted,

THOMAS E. SCOTT
UNITED STATES ATTORNEY

e Do A do

DEXTER A. LEE

2ssistant U.S. Attorney
Fla. Bar No. 0936683

99 N.E. 4th Street
Miami, #lorida 33132
(305) 961-9320C

Fax: (305%) 530-7138

A ‘search warrant is also required under the Fourth
amendment because the Administrative Arrest Warrant was not
izsued by a judicial officer.
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Hnited Btates Bistrict Court

SOUTHERN pISTRICT OF FLORIDA

In the Maller of lhe Search of

{Name. address or brial dascriplion of person or property lo be searched)

Ny, g
RESIDENGE OF .AZARO GONZALEZ, LOCATED AT SEARCIH WARRAN'
2315 N.W. 2ND ETREET, MIAMI, MIAMI-DADE
COUNTY, FLORIDA CASE NUMBER:

TO: S/AMary A Rodriguez, U.S. Immig. & Nakz. Service  and any Authorized Officer of the United States

Afridavit(s) havirng baen madae bafora me by S/A MBWA Rodﬂguez who has rezsan {0
e e
belleve that | | on the person of or [¥] on the premises known as (name. description andler location)

THE RESIDENCE! OF LAZARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIaMi, MIAMI-DADE COUNTY,
FLOR|DA

in the SOUTHERN District af FLORIDA thers i3 now

concealed a certam person or properly namely (desariba the person ar praperty)
THE PERSON OF ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 6, 1993, A NATIVE AND CITIZEN OF CUBA,

| am satisfied that the affidavli(s) and any record testimony establish probable cause to believe that the person or property

sn descriged is now concealed on the person or premlses above-described and establish grounds for the issuance of this
warrant.

YOU ARE HERIZBY COMMANDED to search on or before — e

Date
r the person or property specified, serving this warrant and
) {(at eny time in the day or night as | find reasonable cause

(not to exceed 10 days) the person or place named
making the search (

has been established) and if the person or property be found there to seize samae, lgaving & copy of this warrant and
receipt for the person or property taken, and prepare a written Inventory of the person of property seized and promptly
return this warcaitlo, 1) . S. NLAGSTRIUT R _Sunes s we” as required by law.

L1.S. Judge ar Magislale Judge

RC)D'\

Daln nd Tims Iasue

LS. N\‘uu.u;‘v &e‘m—sg@b@_-w

Name and Title of Judiclal Offider

This farm wis cdectroalcally produced Oy Elite Federal Marmy, Ine.
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RETURN
TOATE WARRANT RECEVER " [DATE AND TIME WARRANT EXECUTED

COPY OF WARRANTAND RECEIPT FOR ITEMS LEFTWITH "™

INVENTQIRY MAD = IN THE PRESENCE OF . S : T . —_ e

"INVENTORY OF BZREON OR PROPERTY TAKEN PURSUANT TG THE WARIANT s m——— ‘ ' e -

CERTIFICATION

| [ swear thal this inventory is a true and detailed account of the person or property taken by rne on the
warrant.

Subseribed, sworn to, and returned before me this date.

i o ISNESE rale Jidoe oo . — Date

: ¢/V0
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

"CASE NO. 00-

IN TEE MATTER OF THE SEARCH

OF RESIDENCE OF LAZARO GONZALEZ,
LOCATED AT 2319 N.W. 2ND STREET,
MIAMI, MIAMI-DADE COUNTY, FLORIDA

L N N R W )

UNITED STATES IMMIGRATION AND NATURALIZATION
SERVICE’S MOTION TO SEAL APPLICATION FOR SEARCH WARRANT,
AFFTDAVIT IN SUPPORT OF APPLICATION, MEMORANDUM
IN SUPPORT OF APPLICATION, AND SEARCH WARRANYT, PENDING
EXECUTION OF SEARCH WARRANT AND FILING OF THE RETURN

The United States Immigration and Naturalization Service
(INS), by and through its undersigned counsel, files its Motion
to Seal Application for Search Warrant, Affidavit in Supponrt of
Application, Memorandum in Support of Application, and Search
Warrant, Pending Execution of Search Warrant and Filing of the
Return, and states;

The INS requests an Order sealing the Application for Search

Warrént, Affidavit in Support of the Application, the Memorandum
in Support of the Application, and the Search Warrant, pending
the execution of the search warrant and filing of the rmturn.
The request i1s bascd on the nead to preserve Lhe security of the
operatlon. Knowledge that a search warrant had been issued would
compramlise the execution of the warrant since resistence, in the
form ol even lacrger crowds gathering ouLtside the home of Lazaro

Conzalez, would likely inarease. This could jeopardize the

cLol | ovVa LB89 VIS 2028 vo: vl 00/v2/V0
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safety of Elian Gonzalez, the officers executing the warrant, and
the general public.
- Becardingly, the TNS requasts that the Application for

Search Warrant, Affidavit in Support therecf, Memorandum in
Support of Application, and Search Warrant, be sealed until the
search warrant is executed and the return is filed.

Respeuttully submitted,

THOMAS E. SCOTT
UNITED STATES ATTORNEY

DEXTER A! LEE

Assistant U.S. Attorney
Fla. Bar No. 0936633

39 N.E. 4th Streat
Miami, Florida 33132
(305) 961-9320

Fax: (305) 530-7139

DATED: April 21, 2000
QRDER_G Sk
Por the reasons set forth above, the Immigration and
Naturalization Service’s Motion to Seal is hereby GRANTED.

‘DONE AND ORDERED at Miami, Florida, this a Sﬁr day of

April, 2000.

TRITEY STATES WACTE JOEE
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ATTENTION: DATE:
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FAX #: /% 56 - é}}q PAGES:

FROM: Pyblic Affairs

PHONE: (202) 514-2007
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AQ 93 (Rev. 5195) Search Warrant

gﬂnﬂeh SBtates gﬁiﬁiril:t T mart

SOQUTHERN psTRIC'T OF FLORIDA

In “he Matter of the Search of

(Name, agdress of briu Joseriplion of perzon of property lo be searched)

RESIDENCE OF LAZARO GONZALEZ, LOCATED AT SEARCH WARRANT
2313 N.W. 2ND STREET, MIAMI, MIAMI-DADE
COUNTY, FLORIDA ' CASE NUMBER;

TO: S/AMary A Fodriguez, us. 'mm'g & Natz. SEM‘-e and any Autharized Officer of the United Stales

Affidavit(s) having been made before me by S/A Mary A. Rodriguez who has reason to
T Affianl ' h .

believe that [7] on the person of or on the premises known &S (name, description andior lozstion)

" THE RESIDENCE OF LAZARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIAMI, MIAMI-DADE COUNTY,
FLORIDA

in the SOUTHERN District of FLORIDA lhere is now

—r -

concealed a certaln person or property namely (deseriba he person or groperly)
THE PERSON OF ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 6, 1993, A NATIVE AND CITIZEN OF CURA.

| am sallsfied that the affidavit(s) and any record testimony establish probable cause 1o helieve that the person or property
so described is now concealed on lhe person or premisas above-described and establish grounds for the issuance of lhis
warrant.

YOU ARE HERZBY COMMANDED to search on or before __,. 51-0

; Dale
(not to excead 10 days) the person or place named R Y -‘"g the person or property specified, serving this warrant and
making the search (v b h) (at any time in the day or night as | find reasonable cause
_has been estabished) and if the person or pmperty be found there 1o seize same, leaving a copy of this warrant and
receipl for the person or property taken, and prepare a wrilten invenlory of the person or property selzed and promptly
return this warrantte L) . S_&,hg\mncfjunbz AL as requircd by law.

U.S. Judipe o1 Mugiairate Judgm —

&A-Pﬁ; SO 6N .. N\J.
Dale And Time 1zsued ity and ate

SN—
{.
Name anm&f JL%E}%F?’%\:%—‘?E N —

T form o al-x:ummu\ pragucod By Elila Franmt Farms, ne.
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J oo udav-ruu

AD 93 (Rav. 8/95) Sasrch Warnnt me
RETURN

[TDATC WARRANT FEGEIVED | DATE AND TIME WARRANT EXECUTED COPY OF WARRANT AND RECEIPT FBR ITEMS LEFT W(TH

RTINS TY MADE TH THE PREZENCE OF

~INVENTORY OF PERZON OR PROPERTY TAKEN PURSUANT TO THE WARRANT ~~ ~

CERTIFICATION N

m— b e semaaa mbr e — = - -

| swea- that this inventory is a true and detailed account of the person or property laken by me on the
warrant.

Subscribed, sworn to, and relurned before me this date.

" U8, Mugislrale Judge ' - Dzl
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AQ 106 (Rev. 7/87) Affidavit for Search Warranl

——— et P Rty et o b s Y T i T

aﬂnttzh 51&125 gatziru:t T onrt

SOUTHERN DISTRICT OF _FLORI.D,‘_X._.‘

In the Matter of the Search af

(NaTRe, 14dnzEg aF Dile! SASCTIPHON of PAMADA, Proparty or premidas 1o de KABThed) APPLICATI ON AND AFFIDA_VIT
THE RESICENCE OF LAZARO GONZALEZ, LOCATED AT FOR SEARCH WARRANT
2 ' . “ COUNTY,
2319 N.W. 2ND STREET, MIAMI, MIAMI-DADE CASE NUMBER:
FLORIDA
being duly sworn depcse and
] Mary A. Rodrigusz 3 ) Y :
lam a(n) S:amor Speual Agent, U.S, Immigration and Naturalization Service and have reason o beligve
‘ofearTE

that [ on the persen of or ['a on the property or prexnises known as (nama, description ang/or leeation)

THE RESIDENCE OF LAZARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIAMI, MIAMI-DADE COUNTY,
FLOFIDA,

in the SOUTHERN District of FLLORIDA
there Is now concealed a certain person or property, hamely (dBscfiter the paron or property Iy be salzad)
THE PERSON OF ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 6. 1993, A NATIVE AND CITIZEN OF CUBA.

which IS (etsta ane or mom Basas for search and seizure set lorth Lindes Rulo 41(b) of the Federsl Ruiea of CAmInal Pracedure)
BEING UNLAWFULLY RESTRAINED AND THE SUBJECT OF AN INS ADMINISTRATIVE WARRANT OF ARREST.

Uniled States code,
conceming a vialation of Title Section(s)

The facis to support a finding of Probable Cause ara as follows:
SEE ATTACHED AFFIDAVIT

Continued on the attached sheet and made a part hereof, X Yes GN

Sworn {o before me, and subscribed in my presence

A Wemao

v :'.'
ate 1

N X»_‘b_ai

\lamﬂ and Tilz Of Judiclal

The [erm =95 elet roncaty pradycex] by Elle Federal Faims e,
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UNITED STATES DISTRICT CQURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 00-

S e P p—

IN TEE MATTER OF THE SEARCH

OF RESIDENCE OF LAZARO GONZALLEZ,
LOCATED AT 23139 N.W, 2ND STREET,
MIAMI, MIAMI-DADE COUNTY, FLORIDA

e h— f— T

APPLICATION OF UNITED STATES
IMMIGRATION AND NATURALIZATION SERVICE
FOR SEARCH WARRANT PFURSUANT 10 FEDERAL RULE OF
CUMINAL PROCEDURE 41 (b) AND MEMORANDUM IN SUPPORT THEREQFE

The United States Immigration and Naturalization Service
(INs), by and through its undersigned counsel, files its
Application for Search Warrant Pursuant to Federal Rule of
Criminal Procedure Rule 41(b) and Memorandum of Law in Support
Thereof, and states:

The IN3 seeks a search warrant in order to selze the person
of Elian Gonzalez, date of birth of December 6, 1993, who is a
native and citizen of Cuba. On November 25, 1998, Elian was
paroled into the témporary custody of Lazarec Gonzalez, pursuant
to section 212(d) (5) of the Immigration and Nationality Act, 8
U.S.C. § 1182(d) (5). | o

' Cn April 12, 2000, Michael Pearson, ExXecutive Associate

Commissioner, Immigration and Naturalization Service, and Robert
Wallis, Miami INS District Director, revoked Elian’s parole. The

Bleventh Circuit has described parole as “an act of exltraordinary
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sovereign generosity, since it grants temporary admission into
our society to an alien who has no legal right to enter and who

would probably be turned away at the border if he sought to enter

by land, rather than coming by sea or air.” Jean_v. Nelson, 727
F.2d 557, 972 (11th Cir. 1984) (en banc), aff’d on other grounds,
472 U.S., 846 (1985). By revoking parole, Commissioner Pearson
and District Director Wallis ended Elian’s temporary admission
into the Unitéd States.

The revocation of parole also terminated any legal basis for
Lazaro Gonzalez to rerain custody of Elian. On April 12, 2000,
Lazaro Gonzalez was directed by the INS to turn over custody of
Elian on April 13, 2000, at 2:00 p.m., at Opa Locka Airport,
Hiami, Florida. He failed to do so. Lazare Gonzalez’s present
custody of Elian has no legal basis because it is in
contravention of the INS’s order and without the consent of
Elian’s natural fathery, Juan Miguel Gonzalez.

Federal Rule of Criminal Procedure 41(b) provides that a
warrant “may be issued under this rule to search .for and seize
any . - . (4) person for whose arrest there is probable cause, cor
vho is unlawfully restrained.” Lazaro Gonzalez’s retention of
the custody of Elian is unlawful bacause itnig'contrary'to the
INS order of April 12, 2000, and without the consent of Juan
Migquel Gonzalez. The instant situation is analogous to the

rertention of custody by a parent when a courkt has ordered custody



04/25/00 15:23 FAX 2025145331 _ DQ.

Q7
—— . ARSIV

transfzrred to another individual. See Qpited Stateg v. Al-
Ahmad, 996 F.Supp. 1055 (D. Colo. 1998) (Probable cause existed to
estéblish a violation of 18 U.S.C. § 1204 wherc the father
refused to comply with a court order changing custody to the
maternal grandmother),

Inasmuch as Elian has heen rcsiding at the residence of a
third-party, Lazaro Gonzalez, the INS, in an abundance of
caution, requests a search warrant in order to enter that
residence in order to seize the person of Elian Gonzalez and
reunite himlwith his father, Juan Miguel Gonzalez. Federal Rule
of Criminal Procedure 41 was amended in 1979 to allow a warrant
to be issued Lo search for and seize a person who is unlawfully
restrained, Wright, Federal Practice and Procedure: Criminal 2d
§ 664.1. The Advisory Committee Note to the 1979 amendment
states in part:

This amendment to Rule 41 is intended to make
it possible for a search warrant to jissue to
search for a person under two circumstances:
(i) when there is probable cause to arrest
that person; or (ii) when thzi person is
being unlawfully restrained. There may be
instances in which a search warrant would be
regquired to conduct a search in eithar of
these circumstances. Even when a search
warrant would not be required to enter s
place to search for a person, a procedure for
‘obtaining a warrant should be available so
that law enforcement officers will be
encouraged to resort to the preferred
alternative of acquiring “an cbjective
pradetermination of probable cause,” Katz v,
United Stalbes, 389 U.5. 347, 88 S.Ct. 507, 19
L.Ed.24d 576 (1967), in thils instance, that

3



04/25/00 15:23 FAX 2025145331 DOJ OPA ' doos__,

the person sought is at the place to be
searched.

'he Advisory Committee recognized that “[i]t may be thalt very
oftén exigent circumst?nces, especially the need to act very
promptly to protect the life or well-being of the kidnap victim,
would justify an immediate warrantless search for the person
restrained. But this is not inevitably the case. Moreover, as
noted above, there should be available a |'rocess whereby law
enforcement agents may acguire in advance a judicial
determination that they have a cause to intrude upon the privacy
of those at the place where the victim is thought to be located.”
Id. at 613-14 n.3. While the INS does not necessarily need a
search warrant in order to seize Elian Gonzalez, an unlawfully
restrained individual, it believes thera is probable cause to
support the issuance of a search warrant and seeks such a
warrant. |

On April 21, 2000, James T. Spearman, Jr., INS Deputy
Assistant District'Director for InVéstigations, issued an
Administrative Arreétma%rrant for Rlian. 1In Steagald v. United
States, 451 U.S. 204 (19%891), the Supreme Court held that an
arrest warrant does not authorize the policgﬁ;q enter the home of
a third person in order to effect the arrest. Instead, the
police must obtain, through Lhe “detached scrutiny of a Jjudicial
officer,” a warrant before it can intrude into the privacy of a

perscn‘s home. Id. at 213-14. While a judiciélly issucd arrest



warrart is sufficient to justify an entry into the pexrson’s home

to effact his arrest, Payrton v, New York, 445 U.S. 573, 602-03

(1980), the Administrative Arrest Warrant 1s issued for Elian
Gonzalez, who is residing in the home of a third-paréy.
Accorcingly, a search warrant is required before the INS may
enter that residence in order to execute the Administrative
Arrest Warrant by seizing the person of Elian Gonzalez.}

Tre INS has probable cause to belleve that Elian Gonzalez is
residing at the residence of Lazaro Gonzalez, his great-uncle,
which is located at 2319 N.W. 2nd Street, Miami, Miami-Dade
County, Florida. Accordingly, it reguests a search warrant be
issuec. to search those premises.

Respectfully submitted,

THOMAS E. SCOTT
UNITED STATES ATTORNEY

o Do A de

DEXTER A, LEE
Assistant U.S. Attorney
Fla. Bar No. 0936693

89 N.E. 4th Street
Miami, Florida 33132
(305) 961-9320

Fax: (305) 530-7139

! A search warrant is also required under the Fourth

Amendment because the Administrative Arrest Warrant was not
issuec. by a judicial officer.

e



04/25/00 15:23 FAX 2025145331 DQJ_OPA go1o

ONITED STAYWS DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CMASE NO. 00-

IN THIE MATTER OF THE SEARCH

OF RESIDENCE OF LAZARO GONZALEZ,
LOCATED AT 2318 N.W,., 2ND STREET,
MIAMI, MIAMI-DADE COUNTY, FLORIDA

- — St e

UNITED STATES IMMIGRATION AND NATURALIZATION
SERVICE'S MOTION TO SEAL APPLICATION FOR SEARCH WARRANT,
AFFIDAVIT IN SUPPORT OF APPLICATION, MEMORANDUM
IN SUPPORT OF APPLICATION, AND SEARCH WARRANT, PENDING
EXECUTION OF SEARCH WARRANT AND FILING QOF THE_RETURN

The United States Immigration and Néturalization Service
(INS), by and through its undersigned counsel, files its Motion
to Seal Application for Search Warrant, Affidavit in Suppoert of
Application, Memorandum in Support of Application, and Search
Warrant, Pending Execution of Search Warrant and Filing of the
Return, and states: '

The INS regquests an Order sealing the Bpplication for Search
Warrant, Affidavit in Support of the.Application, the Hem;;andUm-
in Support of the Application, and the Search Warrant, pending
the execution of the search warrant and fiiing of the return.

The r2quest is based on the need to preserve the security of ﬁhe
operation, Knowledge that a search warrant had been issued would
compromise the exacution of the warrant sinece resistence, in the
Lorm 2f even larger crowds galhering outside the home of Lazars

Conzalez, would likely increase. This could Jjeopardicve the
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safety of Elian Gonzalez, thé.cfficers executing the warrant, and
the geaeral public.

S Azcordingly, the INS regucsts that the Application for
Search Warrant, Af{idavit in Support thereof, Memorandum in
Support of Application, and Search Warrant, be sealed until the
search wWwarrant is executed and the return is filed.

Respectfully submitted,

THOMAS E. SCOTT
UNITED STATES ATTORNEY

o Dt A e

DEXTER A.! LEE

Assistant U.S. Attorney
Fla. Bar No. 0936633

99 N.E. 4th Street
Miami, Florida 33132
(305) 961~9320

Fax: (305) 530-7139

DATED: April 21, 2000
ORDER..CRANTING MOTTON TO SEAL
For the reasons set forth above, the Immigration and
Naturalization Service’s Motion to Seal is_heréby GRANTED.

ONE AND ORDERED at Miami, Florida, this agsr day of

April, 2000.

UNTTEN STATES MAGISLIRATE JUDGH
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(REDACTED) AFFIDAVIT

Before me, the undersigned authority, on this day personally
appeared Mazy A. Rodriguez,, who after being duly sworn, deposes
and says:

1. I am Mary A. Rodriguez, Senior_Special Agent, United

States Immigration and Naturalization Service (INS).

As a senior special agent, my duties include the apprehension of
aliens who are in the United States illegally:; enforcement of the
immigration laws; and conducting investigations into suspected
violations of the criminal statutes within the Immigration and
Naticnality Act (INA). I am authorized by I%Ele B, United States
Codé, section 1357 to interrogate any alien or‘person believed to
be an alien as to his/her right to be or to remain in the United
States or to arrest any alien in the United States if there is
any reason to believe that the alien so arrested is in the United

States in vioclation of any law or regulation made in pursuance of
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law regulating the admission, exclusion, or expulsion of aliens,
or to arrest any alien in the United States if I havé reason to
believe that the alien so arrested is in the United States in
violation of anyllaw or regulation and is likely to abscond
before a warrant can be obtained for his/her arrest.

7. On November 25, 1999, two fishermen encountered a young
boy or an inner tube flicating ssversi miles off the coast of Fort
Lauderdale, Florida.  They rescued the boy, Elian Gonzalez, who
was then five years old. The fishermen contacted the United
States Coast Guard, who rendezvoused with their vessel and Elian
was taken aboard the Coast Guard cutter. The Coast Guard took
Flian to shore, where he was then taken to Hollywood Memorial
Hospital to be treated for dehydration and expcsuré-

3. INS immigration inspector BEdward Agundez and United
States Border Patrol Agent Verne Eastwood responded to the
hospital. Eliapn Gonzalez is a native and citizen of Cuba, who is
subject to the Immigration and Nationality Act. He had departed
Cuba on a boat with his mother, Elisabeth Brotons. and step-
fathey, Lazaro Munero} on November 22, 1993, along with ten oi:her
persons. During the voyage, Llhey encountergdwheavy seas. The
vessé; capsized. Elian’s mother and step-father perished, along
wikth oight others. L[lian and two other people survived.

J. Mr. Agundez met wWwith Lazaro Ganzalez, who was at the

hospital and advised thal he was Llian’s great-~uncle. Lazaro
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Gonzalez jdentified a child in a photograph presented to him as
klian, and Lazaro prescnted his own photograph showing Elian with
his-natural parents. Due to Elian’s continuing medical
treatment, Inspector Agundez deferred Elian’s immigration
inspection for a peried of 30 days, pursuant to 8 C.F.R. §
235.2'e). He was temporarily paroled into the custody of Lazaro

-

Genzalez pursuant to sestica 212(d)(5) of the INA, 8 U.S.C. 5
1182 (d) (5), and ordered to report for deferred inspection on
December 23, 1993, at 9:00 a.m. Exhibit A.

%. Elian’s natural father, Juan Miguel Gonzalez, contacted
the Cuban Foreign Ministry and requested the return of his son
Elian, Officials of the INS and the State Department interviewed
Juan Miguel Gbnzaiez on December 13 and 31, 13999, in Cuba, to
evaluate his claim that he was Elian’s father and wanted his son
returned. On January 5, 2000, INS Commissiocnzr Doris Meiésner
determined thal Juan Miguel Gonzalez was Elian’s biological
father and has legal custody of Elian under Cuban law. Exhibit
B. Accordingly, Juan Miguel Gonzalez had the right and =t
obligation to represent Elian in all legal transactions and acts
in which Elian has an interest. Juan Miguel Gonzalez advised
the IMNS that he did not wanl Elian to seek Eéiitical asylum in
the dnited States, and requested Flian’s imﬁediate return to

Cuba .

6.- Attorneys rcpresenting T3zaro Gonzaler asked the
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Attorney General to review cOmmissioner‘s Meissner’s January S,
2000 decisicn. On January 12, 2000, the Attorney General upheld
the. Commissioner’s decision that Juan Miguel Gonzaléz, as Elian’s
father, has sole authority to speak for his son in immigration
matters. Exhibit C.

7. On January 19, 2000, Lazaro Gonzalez filed'a complaint
in the United States District Court, Southern Distzizt ot
Florida, challenging the INS’s decision not to consider an

application for political asylum submitted on behalf of Elian.

Gonzalez v. Reno, et al,, Case No. 00-0206-CIV-MOORE. On March
21, 2000, the Honorable K. Michael Moore, United States District
Judge, issued an Order granting the United States’ motion to
dismiss or, in the alternative, for summary judgment. Lazaro
Conzalez filed a notice of appeal on the same day.

3. On April 6, 2000, Juan Miguel Gonzalez arrived in the
United States. He is currently residing in Belhesda, Méryland,
and earnestly wants to bé reunited with his son Elian.

3. On April 12, 2000, the INS, acting thrdugh Executive
Associate Commissioner Michzel P#arson, issued an Qrder to Lazaro
Gonzalez to bring Elian to the Opa Locka Aiqurt in Mjami-Dade
cOuﬁty, Florida, on April 13, 2000, at 2:00 p;h., for the purposc
of Lransferviny custody of Elian f£o the INS. Exhibit D. AL the

appointed time and place on April 13, Lazaro Gonzalez failed Lo

appear to transfer custody of Elian.
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10. On January 7, 2000, Lazaro Gonzalez filed a petition in
the (Circuit Couzrt of thc Eleventb Judicial Circuit, in and for
Miam:.-Dade County., Florida, Family Division, seeking temporary
custody of Elian Gonzalez. Gonzalez y, Gonzalez, Case No. 00-
00438-FC-28. On January 10, 2000, the Court granted, on an
emergancy ex parte basis, a Temporary Protective Order granting
Lazaro temporary custoedy ueniing service nf precess hpcn Juan
Miguel Gonzalez and a full hearing. On April 13, 2000, a
successor judge issued a Final Order dismissing the petition for
lack of subject matter jurisdiction due to federal preemption,
and lack of standing.

11. On April 14, 2000, Michael Pearson, INS Executive
Associate Commissioner for Field Operations, sent a letter te
Lazaro Gonzalez to'make clear that Elian‘s parocle into his care
was revoked at 2:00 p.m., Thursday, April 13, 2000, when Lazare
failed to comply with the INS’s instruction that he present-Elian -
at the Opa Locka Airport. Exhibit E. On April 21, 2000, James
T. Spearman, Jr., INS Deputy Aséistant District Director for
Investigations, jissued a Warrant of Arrest for Elian Gonzalez.
Exhibit F. e

12. Once the INS revoked Elian’s parole. his remaining in
the United States is a vioclation of law. Moreover, Lazaro
Gonzalez has refuscd te return physical custody of Elian to the

INS, a5 ordered by the INS. In his letter of April 13, 2000,



Executive Asscociate Commissioner Pearson advised:

Absenl an order from the Eleventh Circuit

enjoining Elian’s tranzfer to his lather, you

™ . have no legsl basis to continue to exercisc

control ovver Elian. Moreover, you arc

holding Elian without the consent of his

father and without the consent of the

Immigration and Naturalization Service,

Elian’s current legal custodian under the

immigration laws,
Exhibit F. When the state crouzn aismisced Lazarc Conzalez’s
petition, it terminated the Temporary Protective Order which had
granted Lazaro temporary custedy of Elian. Therefore, Lazaro
Gonzzlez has no claim of a right to custody based on the now
dismissed state court proceeding. In the absence of legal
authcrity from the INS to retain custody of Elian., or the consent
of Elian’s father, Juan Miguel Gonzalez to retain custody, Lazaro
Gonzalez is unlawfully restraining Elian Gonzalez,.

13. On April 15, 2000, the United States Court of Appeals
for the Eleventh Circuit issued an Order granting Elian
Gonzalez’s motion for injunction pending appeal. The Court’s
Order expressly did not decide “where or in whose custody
Plaintiff should remain while this appeal is pending. "This Order
only prevents Plaintiff’s removal from this country.” See Order
at 15 n. 16,

1l4. 5incc he was paroled inlo his great-uncle’s cuslody,

Elian Gonzalez has reaided at Tazaro Gorzalez’s home localed at

2318 N.W. 2nd Street, Miami, Frlorida. The home i a one-story,
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two-bedroom, family residence located in Miami-Dade County,
Florida, within the city limits of the City of Miami. The home
is lomated on Northwest 2nd Street, bounded by Northwest 23rd
Avenu2 on the East and Northwest 24th Avenue on the West. The
persoins inhabiting the residence include Lazaro Gonzalez, his
wife Bngela Maria, adult daughter Marisleysis Gonzalez, and
Eilan. In a declaration filed in the ﬁistrict Court proceedings,
Marisleysis Gonzalez stated that she and Elian shared the same
room in the house. The INS has maintained daily surveillance of
the ra=sidence at 2319 N.W. 2nd Street, Miami, Florida. I have
reviewad the latest surveillance reports and they lndicate Elian
Gonzalez is still residing at 2319 N.W. 2nd Street, Miami,
Florida.

15. Based on this information, I have probable cause to
believe that Elian Gonzalez is being unlawfully restrained.
Furthar, I have probable cause to believe he is located at the
Lazar> Gonzalez family residence at 2319 N.W. 2nd Street, Miami,
Miimi-Dade County, Florida. This affidavit requests that a:'
search warrént be issyed, authorizing United States Immigration
and Naturalization Service officers to enter the residence of
Lazaro Gonzalez, located at 2319 N.W,'an Street, Miami, [Florida,
to seize the person of Elian Gonzalez.:

16. The undcrsiqnea also requests that the search warrant

permit execution during night time hours. During the lasl two

i~



weeks, large crowds, up to several thousand people, have gathered
outside 2319 N.W, 2nd Street to protest the United States
Govérnment’s actions to reunite Elian with his father. Large
numbers of individuals have indicated to the media covering the
event that they intend Lo form a “human chain” to prevent the INS
from entering the home of Lazaro Gonzalez. The numbers of
individuals outside the home dwindles during the night time
hours. In order to mecect Lhe least amount of resistance from any
crowd gathered outside the home, ensure the safety of Elian
Gonzalez, and protect the officers executing the warrant, the INS
may plan to execute the search Warrant during nigﬁt time hours.

TURTHER AFFIANT SAYETH NAUGHT.

Q. Foctae

MARY A. HODRIGUEZ (J

Senior Special Agent

Onited States Immigration and
Naturalization Service

Miami, Florida

Wwivlig

W wi3
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U.S. Department of Justice
Immigration and Naturalizanon Scrvicc e

Office of the Exceutive Assoeiate Commissianer 425 ] Sirees NW
Washington, DC 20538

JAN -3 2m W

Mr. Lizarc Gonzalez
2319 N.W. 2nd Street
Miami, Flonda 33125-5207

Dear Mr. Gonzalez,

We appreciate your cooperation during our consideration of immigration matters relating
to Elizn Gonzalez and your meeting with us in Miami on Decemnber 20th. ARer carefiil
consicleration and consultation with her legal advisors, the INS Commissioner has made several
determinations in this case, of which [ am now prepared to inform you.

The INS has been in direct contact with Juan Miguel Gonzalez-Quintana. Mc. Gonzalez- .
Quintana has provided reliab]e documentation, that he is Elian's biological father and that he now
has legal custody of the child under Cuban law. As such, he has the right and abligation to
represent Elian in all legal transactions and acts in which Elian has an interest. Therefore, we
have determined that Mr, Gonzalez-Quintana has the authority to speak for his sonin
immigzration matters. After carefully considering all relevant factors. we have determined that
there is no conflict of interest between Mr. Gonzalez-Quintana and his son, or any other reason,
that would warrant our declining to recognize the authority of this father to speak on behalf of
his sen in immigration matters. Furthes; we took steps to enswre that Mr. Gonzalez-Quintana
cauld express his true wishes at our interviews with him, and after carefully reviewing the results i
of the interviews, we are convinced that he did so.

Roger Bemstein and several of his associates, attorneys in Miami, have submitted several
Forms G-28, Notice of Enfry and Appearance as Atiomey, for Elian. Some of these Forms G-28
were signed by you on behalf of Elian. On others, Elian himself has printed his first name. After
carefd] consideration, we have determined that we cannot recognize any of the Forms G-28 as
authonizing these attorneys to ropresent Elian in imunigration matters. Although the INS has
placed Elian in your physica] care, such placement does not confer upon you the authonty to act

. on behalf of Blian in immigration matters or sutherize representation in direct oppesition to the

expruss wishes of the child's custodial parent Further, we do not belisve that Elian, who
recently wmned six years old, has the legal capacity on his own to authorize representation.
Finally, Mr. Gonzalez-Quintana has expressly declined to authorize Mr. Bernstein or his

associates o represent Elian. Therefore. the INS cannot recognize thern as Elian's
representatives.

000003
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, In our direct conversations with Mr. Gonzalez-Quintana, he has repeatedly informed us
of his decision not to assert Elian’s nght wo apply for asylum. Mr. Bernstein and his associates _
have prepared and submitted asylum applications on Elian’s behalf, oni of which was signed by
Elian. After careful consideration, we have dctermined that Elian does not have the capacity to
apply for asylun without the assistance of his parent. Further, neither the applications’you have
submined nor any other information available indicares that Elian would be at risk of barm in
Cuba ;such that his interests might so diverge from those of his father that his father could not
adcquately represent him in this mateer. Therelore, given Mr. Gonzalez-Quintana’s decision not

to zssert Elian’s right to epply for asylum, we cannot accept the asylum applicartions as having
been submilted on Elian"s behalf.

Mr. Gonzalez-Quintana has also repeatedly requested that Elian be returned immediately
to his custody in Cuba. We consider this to be a request to withdraw Elian’s application for
admission to the United Srates, made by Elian’s custodial parent with authority to speak for Eliar
in imnigration matters. Therefore, we have granted Mr. Gonzalez-Quintana's request to
withdiaw Elian’s application for admission 1o the United States. ‘

Upon his arrival, Elian was temporarily pareled into the United States,
should now be made within the next ninc days for Elian’s reunion with his father. I is our hope
that you will be able to make arrangements with your nephew to ensure that Elian is returned to
fum and his immediate family as soon as possible. The INS js prepared to provide whatever
assistznce would be appropriate. We are also aware that neutral third parties have offered to
facilitate Elian's return to Cuba and we are ready to work with them s arrangements are sought.

Arrangements

We appreciate your family’s immediate willingness to care for and comfon, Eliag after
the tragic loss of his mother and stepfather and his ordeal on the high seas. Please be assured
that we would be happy to facilitate continuing contact between Elian, his father, and your
family. IfElian and his immediate family wished to apply for tourist visas at some gine i the
fature, the Consular Sectian at the U.S. Interests Section in Havana would, of cours

e, consider
them very favorably. , ’

Sincerely,

Executive Associate Pommissioner
for Field Operations”

000004
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(Bffice of the Attarneg Begeral
Was fugtan, B. d. 20530

January 12, 2000

Linda Osherg-Braun, REaqg.

Roger A. Rernstein.,' Esq.

Hackley., Bernstein & Osberg-Braun, P.L.
Turnbezrry Plaza

2875 NE 151*% Strest

Penthouse 1B

Aventura. Florida 33140

Spencer Eig, [Esg.

420 Lincoln Road

Suite 373

Miami Eesach, Florida 33139

Dear Msegers. Eig and Bernstcein and Ms. Osberg-Braun:

T have reviewed your letter of January 5 concerning the casc
of Elian Gonzalez, as well as the issues that Mr. Barnstein
raised when he and othexs meL with me on the evening of January
7, including the facr that you have filed a custody actiem on
behalf of Lazaro Gonzalez in the Miami-pade County Cirouit Court.
I understand that court has granted a temporary protective order
to Lazarxo Gonzalez. While I am always open to considering new
information that might arise, I am not currently aware of any.
bazis for raversing Commissioner Meissner’s decision that Juan
Gonzalez--Elian's father--has the sole authority to gpeak for hic
son on immigraticn mattexrs.

g

you knew, the United States is net a party to the action’

you haVe filed in Florida court. nor is it named in the temporary

protective order that Lhe Florida Circuit Judge issued January
10. Indeed, Lhe question of who 'may speak for a sixk-year-old
child in applying for admission or asylum is a matter of federal
immigration law. Nathing in the temporary protective order
changas the government's determination that Juan Gonzalez can
withdraw applications for' admission and asylum relating to Elian
and that he has done so. In the Department’'s Judgment. che
Florida court’s order has no force or effect insofar ags IN2'm
administracticn of che immigration laws i3 concsrned.

In our mocting lagh Friday evening., Mr. Bernstein said chal
the INS itself had originally announecd that state ccocurrts mpuld
resolve Bliagn’s skatus in the United states. I think it is
importanl ko clarify, Therefore, this Department’as views about

o



04/25/00 15:27_FAX 2025145331 DOJ_OPA L AR ]

e i i T LA A L] Wjugo
Letler Lo Spencer Eig, Esq., et al. Page 2
the possible role of state courts in a case such as this. In the

first ftew days after Elian‘’s arrival in the Unirted States, when
it was suggested that INS s placement of Elian in the care ol hisg
great-uncle amounted to a .grant of custody, INS indicated that it
could pot grant custody and Lhakt such a request would have to be
put before the stace courls. As the case evolved, it became
clear that Elian‘'s father, who was still in Cuba, was assercting a
parental relationship with Elian and had adequahely expressed his
wish, under the immigration laws, for Elian's petition for
admiesion to this ¢ountrxy tc be withdrawn. In theee
circumatances, INS wag chiiged rto determine whether the father
was the appropriate pergon to speak for Elian on immigration
issues. That guestion, as I have said, remains one of federal,
not state, law. The Commissioner’s resolution of that question--
az well as of other immigration matters--may be challenged, if at
all, orly in federal court. We are prepared to litigate in that
forum. Recordingly, Commissioner Meissner has determined that
the January 14 date should be extended ke accommodate any federal
court proceedings. Thig litcle hoy has been through so much, and
it is therefore imperative that all of us do what we can to
resolve his case as scon as possible.

wich reepect to the isaues raileed in your January 5 letter,
I would make tha following obscrvations. Elilan Gonzalez is a
gix-year-old child who has loet his mother. 2As a gencral matter,
when dealing with a child Lhis younyg, the immigration law, like
other areas of law, loocks to the wishes of the surviving parent.
One circuit court case indicated that a twelve-year-old cnild may
apply for '‘asylum over rthe wishes of his parents in some
circumstances. See Polovchak v. NMeese, 774 F.2d 731, 738 (7™
Cir. 1985). That case alsc makes it cdlear, however, that a
twelve- year- wld ¢hild is “near the lower end of an age range in
which a minor may be mature enough to assart cerlain individual
rights that equal or override those of his parents.”
Commissioner Meisaner has determined that, under applicable law,
Elian .8 too young tc make legal decisions for himself, and that
his fathexr has the legal authority to apeak for him in
immigration metiers.

Commissioner Melssner redched her decislon through & zareful
and thorough procaess. All of thc available informalion was
considered, including the reports from two lengthy and private
interviews with Elian’s father, Juan Gounealez, and the reportl
Lrom thie December 20 meeting wilh Elian’s great uncle and cowsin
and =ach af you. Commissioner Meissner also carefully considered
the allegation that Juan Gonzalez wag under Some Form of
coergion, and is confident, bagsed on her rapreesntative's

s direct
contac: wicth Juan anzalez, the ftarther s very cloac relationship
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with Eljian, and the other evidence prowvided, that the fathecr has
expresped his true wishes in asking that his son be returned to
him.

The INS daes not rule oul the possibility of a case in which
an asylum application would be accepted from a young child
against: the wishee of a parent. In that regard, the INS
Guidelines for Children’s Asylum Claims provide a ugeful
framework. In particular, they provide for a review of the
objective circumstances relating no passible tortcure or
parsecuticn in the child’s home country in cases where a ch:id is
tow young to express a2 competent viaw on these matters. The INS
reviewed the asylum application you sought to file on Elian’s
behalf, considered.all other relevant available information, and
found rio objective basis for overriding the (ather’s wishes for
hix worn. Tn particular, the IN8 found no credible informatian
indicat.ing that the child would be at risk of torture or
persecuiition if returned tc hie father, and thus concluded vrhat it

had no reason to guastion the father's decision not to assert an
agylum cladm.

The specific language you cite from the INS Inspector's
rield Manual is not applicable here. It is designed to pracact
an unaccompanied miner who arrives hers illegally, has no parent
to spezk for him, and is also capable of speaking for himself.
In thosie circumstances, il the child indicaltes a wish te return
voluntzrily to his country of origin, he would normally be
allowecl to withdraw the application for admission and he sent
home, rather than being placed intao remaval proceedings. If the
child expresses a fear of persecution, however. the Field Manual
provides that the child should be placed not in expedited removal
proceéedings, bual rather in conventional removal proceedings
before an immigration judge. h

Nathing in the field guidance muggests that a father e
wishes regarding hiz six-year-old child should be overcidden. On
the contrxary, in a relaled provimion you do net cite, the Field
Manual makes it clear that the first responsibility of cthe INS3
when cenfronted with an unaccompanied minor is to actempl Lo
ramedy the sictuaticn by finding the child’s parent or legal
guardizn, even if that persmon is out=ide the United Statea. It
is only when that effort ie uneuccessful that the Field Manual
provisions you cite even come inta play.

Even if it were applieable in this situation, the provision
you vibke would not answar the basic question presented by thic
cace: Who speaks for the child? If Elian is not competent to
"indicate[]l a fear of persecution mr intention to apply Lor
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asylum,” then somaone would have to decide in hizs behalf whether
to- do so. That someocnc, under universally accepted legal norms,
ia his father. And his father has stated, in no uncertain terms,
that he does not wish for Elian to make an asylum ¢laim. As
nated above. the INS congidared relevant infeormaticn, including
the statements of Elian’s Miami relatives and information in the
geylum application, and determined that there is no objective
basiz fcr a wvalid asylum claim. Consequently, it found no
vonflict bhetweaen Elian and his Father. Under Lhese
circumsitances, tha appropriate course of action was ¢o honer Lhe
desires of the father regarding Eljlan’s appiicaticny for
admission and asylum. It is not appropriate Lo commence removal

proceedings againat thim six-year-eld boy. The Field Manual does
not sucgest otherwisme,

Orice again, 1c ia my strong hope that we can work together
Lo resolve this child’'s status as socn as possible.

Sincerely,

/
// Janet. Reno

s S g
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U.S. Department of Justice
Immigration and Naturalizatien Service

Ofhce of thit Excative Asssciate Copmmissioner 425 | Soeer NW ]
Washingtan, DC 20536 " -

Apri 12, 2000

Mr. Lazaro Gonzalez
2319 N.W. 2™ Street
Miami, Florida 3312S-5207

Dear Mr. Gonzalez:

The goal of the Department of Justice and the Immipration and Naturalization Service is
to cpsure: that Elian’s transition w his father's care is as peacefil as possible. We mrrust ail do
everything in our power to see that the transfer is accomplished in a thoughtful, constructive
magner.

We understand from your attorneys and various other representatives that you would like
an opportaruty 10 meet with Jusn Miguel Gonzalez. We are prepared to accommodate that
request 23 part of an orderly transfer of the care of Elian to his father,

To that end, please present Elian at Opa-Locka Airport, 1S00 N.W. 42nd Ave., Opa-
‘Lacka, Florida, where you should proceed to the Main Coast Guard Gate at 2 p.m. Thursday,
April 13, Rosa R Urquiola, a bilingual INS official cxperienced in immigration matters
involving children, will be thers to accompany you, Elian, your daughter Marisleysis, and an
agreed number of other members of your family to Washington, D.C., for this mecting. Before
the meeting, Juan Miguel Gonzalez will have an opportunity to mect privately with his son.
During tha meeting, Elian will remain with Ms, Urquiola, and INS will have custody and care of
Elian during that time. After the mecting, care and parole of Elian will be transferred to Juan

Miguel Gonzalez. These successive transfers of parole and care are being ordered pursuant to &
CF.R §§ 212.5,235.2, 236.3 (1999).

If you do ool wish to meet with Juan Miguel Gonzalez as dcscribed above, District
Dircctor Bob Wallis and I hereby instruct you to present Elian at the same time and plece, ic.,
the Main Coast Guard Gate at Opa-Locka Airpont, at 2 p.m. on Thursday, April 13. At that timne,

GOVERNM
EHIBIT
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the parole of Elian into your care will be revoked, and care of Elian will be temporarily .

- transferred to Ms, Urquiola, who will bring Elian to Wasbingtop, D.C. Once Elian has arrived in
Washington, D.C., he will be paroled into the care of his fathcr. These successive transfers of
parol: and care arc being ordered pursuant to 8 C.F.R_ §§ 212.5, 235.2, 236.3 (1999).

You and your representatives have frequently stated in the last severe] weeks that while you did
nof agyee with the Department of Justice's determination in this case or the fedeeal judge’s ruling
upholding it, you would nevertheless abide by the law. The time has now come to carry through op
that commmitment, above all for the saXc of a bov who deserves io have his reunion with his father
take place without any further canfiicr or sixess.

Pleasc contact Mr. Walljs at 305-762-3680 with your response to this leter.

iéfe Cornmissioner
- for Field Operations

cc! Linda Osberg-Braun, Esq.
Roger A. Bemnstein, Esg.
Spencer Eig, Esq.
Kendall Coffey, Esq.
MManue] Diaz, Esq.
Barbara L agoa, Esqg.
Jase Garcia Pedrosa, Esq.

TOTRL P, @z
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U.S. Department of Justice
Ionmigration and Naturalization Service

Oftice of the Exerutive Associate Commissivner 425 ] Street NW
) Washington, DC 20536

April 14, 2000

Mr. Lazaro Gonzalex

2319 N.W._ 21d Steeer
Miamu, Flonda 33125-5207

Re: Elian Gopzalez

Dear Mi-. Gonzalez:

"We are aware that ccrtain of your attomeys and spokesmen have stated publicly that you
believe Eian Genzalez is still legally paroled into your care. Y am writing to make clear that
Elian’s ;parole into your care was revoked at 2:00 p.m. on Thursday, Apnl 13, 2000, when you
failed tc: comply with the INS's instruction to present Elfan at the Opa-Lockn Airport to be
reunitec. with his father. The revocation was pursuant to 8 U.S.C. §§ 1103, 1182(d)(5), 1225
(Supp. :998); 8 C.F.R. §§ 103.1, 212.5, 235.2, 236.3 (1999). Absent an order from the Elcventh
Circuit >njoining Elian's ransfey to his father, you have no legal basis ta continue to exercise
contro] over Elian, Moreover, you are holding Elian without the conscnt of his father and

without the consent of the Immigration and Naturalization Service, Elian’s current legal
cuslodiin under the immigration laws.

Should you have sny questions, please contact District Direclor Robert Wallis at 305-
762-3680.

Sincerely,

ioner
for Field Operations

GOVERNMENT
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ce:  Linda Osberg-Braun, Esq. o

Roger A. Bernstein, Esq.
Spencer Big, Esq.
Kendall Coffey, Esq.

" Manuel Diaz, Esq,
Barbara Lagoa, Esq.
Jose Garcia Pedrosa, Esq.
Juan Miguel Gonzalez
Gregory Craig, Bsq.
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. Department of Justice

sigration and Naturaliation Serviee War;ant for AITCS'L of Ahen

File No. A77 013 761

Dute:  April 21, 2000 .

To any officer of the Inunigration and Naturalization Scrvice delegated authorily pursuant
to seclion 287 of the Immigration and Nationality Act:

From evidence submitted to me, it appears that:

CONIAL 7. _ ___Elian

—

- e ——e
{13l name o allcry -

an alien who entered the United States at or near

Port Everplades, Florida on
(Furt)
Nyvember 25, 1999 is within the country in violation of the immigration laws and is
(Date)

therefore liable to being taken into custody as authorized by scction 236 of the Iinmigration and
Nationality Act.

By the virtue of the authority vested in me by the immigration laws of the United States and the
regulations issued pursuant thereto, I command you to tke the above-named alien into custody

for proceedings in accordance with the applicable provisions of the immigration laws and

regulations.

L~ Cirnanrs of wuboud INS ymiciah) .~ ©

_ _ James T. Spearman, Jr.
(Prinl ranx of afficjal)

. Deputy Assistant Districz Director Investigarions

Title)

Ceoertificate of Service

Served by meat ___ on at

[ certify that following such service, the alien was adviscd concerning his or her right to counsel and was
furnished 3 copy of this warrant.

(Siptatwce of officer sarving warrani)

(Titls of officar scrving warcun)

GOVERNMENT
EXHIBIT

Form 1-200(Rev. 4-1-Y7) N
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IN THE CIRCUIT COURT OF THE 11™ JUDICIAL CIRCUIT
IN AND FOR MIAMI-DADE COUNTY, FLORIDA
FAMILY DIVISION

IN RE: THE MATTER OF CASE NO. 00-00479-FC-28

LAZARO GONZALEZ, as Custodian of

ELIAN GONZALEZ, a Minor,
Petitioner,

and

JUAN MIGUEL GONZALEZ-QUINTANA,
Respondent.
/

Final O_rder

THIS CASE comes to the Court upon various emergency motions brought by Petitioner
seeking expedited discovery and an imminent hearing upon his Petition for temporary custody
of the minor child, Elian Gonzalez.

For the reasons stated below, and with concern for those on both sides who feel so
passionately about this case, the Court finds that this matter is federally pre-empted and that
this court further lacks subject matter jurisdiction, and therefore dismisses this action and

terminates the order of January 10, 2000 entered by a predecessor judge.

Index to Order

Case History Page 2
General Principles of Jurisdiction o Page 7
Lack of Jurisdiction Due to Federal Preemption Page 8
Lack of Jurisdiction Due to Petitioner's Lack of Standing Page 12

To Sue under Chapter 751, Florida Statutes
The Effect of This Ruling " Page 18

Orders Page 21



CASE NO. 00-00479-FC-28
Case History

Core facts are not in dispute: this extraordinary case began on an evening on a Cuban
beach, wﬁen fourteen people, including this child and his mother, fled the island in a small
boat. Their destination was the shore of Florida and the United States of America. In rough
seas, eleven people perished, including the child’s mother. The child survived, alone in the
ocean, by clinging to a floating tire. He was found at sea by fishermen who immediately
contacted the United States Coast Guard, which transported the child to a local hospital. On
November 27, 1999, Elian Gonzalez reaéhed America. As an unaccompanied minor alien,
Elian Gonzalez was taken into custody by the United States Immigration and Naturalization
Service ("INS") and paroled into the loving arms of his great uncle, Petitioner in this matter.
Who would have dreamed that the celebration of this child’s survival would have been lost so
soon in an international tug of war over him?

The child's father, investigation revealed, remained in Cuba. After two interviews in
Cuba, the INS determined that Juan Miguel Gonzalez-Quintana was an active, involved and
loving father, who freely and voluntarily requested that his son be returned to his home in
Cuba.

In the meantime, in Florida, the Petitioner sought__.t__c')__lfile political asylum petitions on
behalf of the child and by the child directly. After the INS determined that the father had the
righ; to control the child's asylum application and wished it withdrawn, INS rejected the asylum
applications filed, and announced in early January that the child would be returned to the

father in Cuba.
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CASE NO. 00-00479-FC-28

INS and the United States Attorney General, who is charged with the executive
responsibility for immigration, determined that only the father could speak for the child, that
there would be no hearing on the asylum petitions filed by Petitioner, and that the child would
be returned to the father by January 14, 2000, four months ago.

Petitioner did not agree with INS and the Attorney General that the child should be
returned to his father in Cuba. Petitioner objected to the INS procedure and asserted that INS
had violated the child’s independent due process rights to an political asylum hearing. He
wanted the child to stay in the United States, where he would live in a free country.
Recognizing that his control over the child extended only to the extent of the grant of the INS
parole, Petitioner filed this action in state court on January 7, seeking temporary custody and
a protective order prohibiting action by the INS.

The Petitioner, Lazaro Gonzalez, sought the following:

"Petitioner requests temporary custody of the Minor Child for purposes of providing
legal consent to all necessary and reasonable medical care for ELIAN GONZALEZ, including
psychological care, and to provide for ELIAN's due process rights to seek political asylum in
the United States, and for such other things which are necessary for the care of ELIAN, until
such time as there is a final disposition of the aforesaid application for political asylum on
behalf of the Minor Child." Petition at p. 6, paragraph h.

"Petitioner seeks an evidentiary hearing, an Order awarding temporary custody of ELIAN
for a period of time sufficient to adjudicate the application for asylum with INS.” Petition at p.
6, paragraph 14. T

The Petition was predicated upon implied consent from Elian's deceased mother, see

memorandum of law p. 7, and the argument that the father could not object or consent

because he could not freely express his wishes while in Cuba and under the control of Castro.
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See, memorandum of law at |., page 7.

The Petition further alleges that if JUAN MIGUEL GONZALEZ-QUINTANA objects to
Petitioner’s custody of the child, that Petitioner asserts he is unfit to provide for the care and
control of Elian and that he has abused, abandoned, or neglected Elian based on the
argument that: "While it is true that his father...is not responsible for the environment existing
in Cuba or the violations of humanitarian rights commonplace in Cuba, by insisting that the
boy be placed in the aforesaid environment, the father is engaging in conduct which
constitutes abuse or neglect, as referred to in Fla. Stat. § 751.05(3) and as defined in Fla.
Stat. Chapter 39." Memorandum of law p. 11.

A predecessor judge considered the petition’s allegations and the motion for protective
order on an emergency ex-parte basis, without a respolnse from the INS or the father. On
January 10, 2000, she entered a Temporary Protective Order granting Lazaro Gonzalez
temporary custody pending service of process upon the father and a full hearing. The Judge

reserved on subject matter jurisdiction. Order of January 10, 2000, p.4, n.3. The order also

stated that it prohibited the removal of the child from the jurisdiction of the court. Order of
January 10, 2000, p.6 , paragraph 3.
The ruling of January 10, 2000 was based upon the ex-parte motion, in an effort to act

as quickly as possible given the urgent nature of Petitioner’s allegations. Jurisdiction was

'...[T]his Court should not and cannot consider any objection of JUAN MIGUEL
GONZALEZ-QUINTANA, the child’s father, unless he is removed from his coercive
environment and appear [sic] in this Court so that he may speak openly concerning the
best interests of the Minor Child.” Memorandum of law at p. 9.

4



CASE NO. 00-00479-FC-28

primarily justified under the theory of parens patriae, the theory that the state has the inherent
power to protect children within its borders. The essential nature of the Temporary Protective
Order was to give Petitioner the opportunity to pursue legal remedies in federal court with
regard to his assertions that INS had violated due process and the child’s constitutional rights
by failing to give him a political asylum hearing. Petitioner did so. The order also permitted
Petitioner to secure necessary health, psychologicél and material care for the child.
Additional research and developments in t_he case have caused the examination of
relevant case law which was not available to the court in January. After receiving the
temporary custody order, Petitioner proceeded to federal district court to seek an injunction
prohibiting t.he INS from removing the child from Lazaro Gonzalez and requiring INS to grant
the child a political asylum hearing. The federal district court concluded that Lazaro Gonzalez
had standing to bring the action in federal court as the child’s next friend, Order of Judge K.

Michael Moore in Gonzalez v. Reno, 2000 WL 289604 (S.D. Fla. March 21, 2000) and did

not reach the validity of the state custody order. /d. at fn. 25.

Petitioner attempted to serve the summons and petition upon Juan Miguel Gorizalez-
Quintana, Elian’s father, in Cuba. However, no additional substantive relief was requested in
state court until after the Petitioner lost the federal distri(‘:_t:<_:__c‘>urt case. Last Saturday night,
‘four months after the state court action was commenced, the Petitioner filed a request to take
the deposition of the father within three days, and asked for a trial within 10 days. In sum,
only after that loss, and during the currently pending appeal to the federal court of appeals for

‘the Eleventh Circuit, and only since the father has arrived in the United States to seek

5



CASE NO. 00-00479-FC-28

implementation of the federal decision, has Petitioner returned to state court to aggressively
seek a hearing in an effort to continue to keep the child in Miami. INS and the Attorney
General have decided to move forward on reuniting father and son.

In response to Plaintiff's motions, the court requested Petitioner brief the issues of
subject matter jurisdiction, federal preemption, standard of law and their motion for defauit.
As the first two jurisdictional issues are dispositive, the court does not reach standard of law
or default. |

Some may question the court’s decision to rule without oral argument from the
attorneys. The court decided to rule on this case without additional hearings for the following
reasons: first, Petitioner's lawyers submitted an excellent brief which did an exceptionally
thorough job 6f laying out the legal authority under which Petitioner asks this court to proceed.
These are exclusively legal issues. Hearings are generally granted so that the court may take
evidence. In this matter, evidence cannot be taken until the court can determine whether it

has jurisdiction. It is important to understand that the question before the court at this point

is not whether it should hear this case, but rather whether it coild hear this case. This is not
a discretionary call. Let no one conclude that this case was decided on legal technicalities —
Jurisdiction is ground zero in court. Without it, judges have no power to intervene.

Finally, this case has inflamed the passio-ns of our community to the point that
references to potential riots have been made by our leaders. There is no purpose in prolonging
the anxiety of this family and other people who feel so strongly about this case when the law

is so clear and when the inevitable result would be ever more crushingly disappointing.
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Holding a hearing would only have raised false hopes that somehow this court could legally

act and keep Elian Gonzalez here.

General Principles of Jurisdiction

"Jurisdiction is the oxygen of an action. If present, the action is alive and the court may

act.” Keena v. Keena, 245 So.2d 665 (Fla. 1* DCA 1971). Equally if subject matter is not

present, the court may not act.
Jurisdiction over the subject matter in a case refers to a court’s power to hear and

determine a controversy. Calhoun v. New Hampshire Ins. Co., 354 So.2d 882 (Fla. 1978).

Generally, it is tested by the good faith allegations of the pleading, in this case the petition

seeking temporary custody. See, Calhoun v. New Hampshire Ins. Co., 354 So.2d 882 (Fla.

1978), cited in Jefferson v. State, 724 So.2d 105 (Fla. 3 DCA 1998).

"Subject matter jurisdiction arises by virtue of law only; it is conferred by constitution
or statute and cannot be created by waiver or acquiescence.” [citations omitted] Jesse v. State
, 711 S0.2d 1179 (Fla. 2 DCA 1998).

"Subject matter jurisdiction , alivays essential to the validity of a court’s action, can be
challenged at any time, and a lack of subject matter jurisdiction should be recognized by a
court even if unchallenged; when party or a court’s own exa'm_ination of a case suggests a lack
of jurisdiction, the court is duty bound to consider such issue.” Walt v. Walt, 574 So.2d 205
(Fla. 1* DCA 1991). This court required the Petitioner to present his position on subject
matter jurisdiction because of the independent obligation imposed upon the court to recognize

its own limitations; as stated in the briefing order: “Courts are bound to take notice of the
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limits of their authority and if want of jurisdiction appears at any stage of the proceedings,
original or appellate, the court should notice the defect and enter an appropriate order.”

Greene v. Greene, 432 So.2d (Fla. 3 DCA 1983).

The issue of preemption is a question of subject matter jurisdiction. Florida Auto.

Dealers Industry Ben. Trust v. Small, 592 So.2d 1179 (Fla. 1* DCA 1992). The issue of

standing to sue concerns a question of jurisdiction to hear and decide the case pled by a

particular party. Rogers & Ford Constr. Corp. v. Carlandia Corp. 626 So.2d 1350 (Fla. 1993).

Lack of Jurisdiction due to Federal Preemption

Elian Gonzalez's physical presence in this country is at the discretion of the federal
government. The state court cannot, by deciding with whom his custody should lie, subvert
the decision to return him to his father and his home in Cuba. This court is prohibited from
acting by the Supremacy Clause of the United States Constitution from acting in this case.
Const. Art. |, §8.
| Federal Preemption is a principle based on the Supremacy Clause of the United States
Constitution: Const. Art. 1 §8. There are different kinds of preemption, two of which are
implicated in this case: field preemption and conflict preemption. "Field preemption” arises
when Congress has so thoroughly regulated a field or feqe_r_ql interest is so dominating, that

an intent for federal law to occupy the field exclusively may be inferred. Pacific Gas & Electric

Co. v. Energy Resources Conservation and Dev. Comm'n, 461 U.S. 190, 202, 103 SCT.

1713, 1721, 75 L.Ed 2™ 752 (1983). “Conflict preemption” arises where state and federal

laws or orders are in direct conflict, particularly here where the state order is intended to
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“prevent or hinder the [federal agency, here the INS] from operating the way Congress
intended it to operate.” Id. at 202. Both field and conflict preemption apply in immigration

matters. Hines v. Davidowitz, 312 U.S. 52, 61 (1941).

"Power to regulate immigration is unquestionable exclusively a federal power.”

Decanas v. Bica, 424 U.5.351, 96 S.Ct. 933; 47 L.Ed.2d 43 (1976).; Hines v. Davidowitz,

312 U.S. 52, 61 S.Ct. 399, (1941); Nyquist v. Mauclet, 432 U.S. 1, 97 S.Ct. 2120, 53

L.Ed.2d 63, (1977). The proposition that courts do not have the authority to second-guess
the executive branch'’s decisions regarding permission of immigrants to enter the country is
one of long standing, addressed as far back as 1892 in the case of Eiku v. U.S., 142 U.S.
651, 12 S.Ct 336, 35 L.Ed. 1146 (1892).

"The obvious need for delicate policy judgments has counseled the Judicial Branch to
avoid intrusion into this field.” [immigration] Plyler v. Doe, 457 U.S. 202, 102 S.Ct. 2382, 72
L.Ed.2d 786 (1982). Nowhere is the “delicacy” of the policy judgment implicated more
closely than in connection with Cuba. 2

The Petition presented to this court’s predecessor judge sought the opportunity to go

to federal court and seek review of the decision of the INS and the Attorney General that the

2 Cuba lays 90 miles from our shores. It which has been the subject of an
economic embargo for 30 years. We have transmitted both Radio and TV Marti to it
people. Our community remains linked to the island with intimate family ties. Federal
immigration policy shifts seismically affected this community in the 1980's with the Mariel
Boatlift. The question of interdiction of balseros at sea remains a difficult issue, and
current immigration detente with Cuba was reached only after apparently difficult
negotiations. Foreign policy toward Cuba continues to shape local issues.
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father speaks for the child and to pursue a claim of denial of due process, by INS, to the
child. She granted Petitioner that opportunity through the Temporary Protective Order. The
federal district judge determined that Petitioner could pursue the claim as a "next friend” on
behalf of the child under federal procedural rules. * Petitioner can proceed with his appeal to
the Eleventh Circuit based upon the district court’s ruling as to his standing to sue on behalf
of the child. The status of the state court action no longer affects the federal action or appeal.
The Pefitioner went to federal district court, and the district court judge rendered a fifty-
page carefully and thoroughly reasoned ruling which addressed the issues. Judge Moore
determined that the Attorney General conducted the necessary investigation and did not abuse
her discretion in coming to the conclusion that the child had a loving and adequate home
waiting for hirﬁ with his father, who desperately wanted his first-born son back in his arms.
The remedy sought in this court is custody of the child. While the court recognizes the
many, many authorities that establish that domestic relations, family law, is an area reserved
to the state courts, Petitioner fails to recognize the fundamental nature of his case -- it is an

immigration case, not a family case. See, Jagiella v. Jagiella, 647 F.2d 561 (5™ Cir. 1981):

"Recent authority ... seems to favor a broader inquiry into the nature of the claim rather than
resolution of the issue by technical appellation” /d. at 564.
This case is designed to keep Elian Gonzalez in Miami over the federal government'’s

and his father’s objection, and under the name of a cUstody claim. Petitioner's increased

*The state court order was not the basis of Petitioner’s standing to sue in federal
court under Federal District Court Judge Moore's analysis..
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level of activity in the state court action correlates with announcements by INS of reunification
of the child with his father. The United States through the Attorney General has articulately
and bluntly insisted that reuniﬁcation will occur. The basis for the custody claim is that the
child should not live in Cuba, with his father, and is better off here. The Court's ability to
reach that decision is derailed by the federal government decision that he must return to Cuba,
his homeland, and be with his father. This court cannot second guess the INS. In the end,
a determination by this court as to who should have custody of Elian Gonzalez would not
prevent his deportation to Cuba and his father, because deportation is exclusively the province
of th.e federal government. "Custody is not a statutory factor in determining deportability.”

Johns v. Department of Justice, 653 F.2d. 884 (5" Cir. 1981).

The cases cited by Petitioner in his brief do not provide guidance under the unique facts
of this case. Gao v. Jenifer, 185 F.3rd 548 (6™ Cir. 1999) deals with a juvenile alien whose
status was addressed by the INS prior to an amendment to the federal immigration law which

A}

provided that: "..no juvenile court has jurisdiction to determine the custody status or
placement of an alien in the actual or constructive custody of the Attorney General unless the
Attorney General specifically consents to such jurisdiction.” 8 U.S.C §1101(a)27(j) (1999)
[dealing with illegal and unaccompanied minors placed in qu;_gr_ care and whether the juvenile
court has jurisdiction to declare them dependent.] The Johns case, supra, specifically
addressed the lack of control the state court has over deportation issues. Bergstrom v.
Bergstrom, 623 F.2d 517 (8" Cir. 1980) involved a U.S. citizen father's attempt to utilize the

federal district court to modify a prior custody ruling between him and the U.S. citizen mother
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regarding the U.S. citizen child.

The court finds the reasoning of In Re C.M.K., 552 N.W. 2d 768 (Minn.Ct. App. 1996)
of most assistance. In C.M.K., the child was a juvenile Chinese national who was smuggled
into the United States. INS found him, and after he was placed with a foster family, moved
to deport him. The family filed in state court for dependency. The Minnesota Court of Appeals
affirmed the trial court’s finding that it was witﬁout Jurisdiction due to federal immigration
preemption, particularly noting that issues of asylum are not subject to state court jurisdiction.
Most importantly in that case, the family alleged that the child would be subject to
"imprisonment, fines, harassment, and physical assault if he is returned to China.” /d. at 771.
The Court of Appeals found that the family was basing its claim on "... alleged circumstancee
in another country and therefore, circumstances directly related to the immigration process.”
Id at 771. “A finding that C.M.K. is in need of protection or services based on circumstances
in China would directly conflict with the immigration proceedings and, thus, is preempted by
federal law.” /d. at 771. |

Petitioner is not without a remedy to seek delay of the INS action, which has been
available to him since March 21,2000. Federal Rule of Appellate Procedure 8 provides that

a party may proceed in federal court to seek a stay of the [Hling of the district court which
affirmed the authority of the Attorney General and the INS in this matter.

Lack of Jurisdiction based upon Petitioner’s Lack of Standing
to sue under Chapter 751

The Petitioner sought relief under Florida Statute 751 titled "Temporary_Custody of
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Minor Children by Extended Family.” If the petitioner does not have standing to sue under Fla.
Stat. 751, then this court cannot exercise jurisdiction under Fla. Stat. §61.1308 because
there is no viable custody claim. The Act's mission is stated:

The purposes of ss. 751.01-751.05 are to:

(1) Recognize that many minor children in this state live with and are well cared for by
members f their extended families. ...Because of the care being provided the children by their
extended families, they are not dependent [wards of the state] children.

(2) Provide for the welfare of minor children who are living with an extended family...At
present, such family members are unable to give complete care to the child in tier custody
because they lack a legal document that explains and defines their relationship to the child,

and they are unable effectively to consent to the care of the child by third parties

(3) Provide temporary custody of a minor child to a family member or putative father
having physical custody of the minor child to enable the custodian to:

(a) Consent to all necessary and reasonable medical and dental care for the
child, including non-emergency surgery and psychiatric care;

(b) Secure copies of the child’s records, held by third parties, that are necessary
to the care of the child, including , but not limited to:

1. Medical, dental, and psychiatric records;
2. Birth certificates and other records; and
3. Educational records;
(c) Enroll the child in school ...
(d) Do all other things necessary for the care of the child.
Fla. Stat. §751.01
In the definition section of the statute, Fla. Stat. §751.011, The Florida legislature

defined the words "Extended family” and "putative father” and stated:

As used in ss. 751.01-751.05, the term:
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(1) "Extended family” is any family composed of the minor child and a relative of the
child who is the child's brother, sister, grandparent, aunt, uncle or cousin.”

The terms “relative” and “family member” are not defined anywhere in Chapter 751.
The term “extended family” is not used in the rest of the statute, even though the definition
says "as used in ss. 751.01-751.05",

Fla. Stat. §751.02, "Determination of temporary custody proceedings; jurisdiction”
provides: "Any relative of a minor child...with whom the child is presently living, may bring
proceedings in the circuit court to determine the temporary custody of the child.”

Lazaro Gonzalez's petition seeking temporary custody under Chapter 751 reflects that
the Petitioner is "Paternal Great Uncle.” Petition, p.g, paragraph 13 (g). Despite the limited
list of extended family members who may sue under chapter 751, Petitioner asserts that he
is a "relative”, and therefore has standing to bring this claim to the child. If the statute’s effect
is limited by the definition of "extended family”, then Petitioner is too remotely related to the
child to bring this action under chapter 751 and this court has no jurisdiction.

To determine whether the legislature meant to empower any relative to take a child or
whether the Iegisla'ture sought to limit the remedy to the list of "extended family” members
that they took the trouble to define is a question of statutory construction.

The legislative intent in passing the law is the polestar by which the court must be
guided. State v. Webb, 398 So.2d 820, 824 (Fla. 1981). The rules of statutory construction
exist so that a court may determine the legislature’s intent and effect thé purpose of the law.

Barnett Bank_of South Florida v. State Dept. of Rev., 571 So.2d 527, 528 (Fla. 3" DCA
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1990). The starting point is the clear language of the statute itself; if the language is clear
and unambiguous, the court stops there. Barnett Bank, id. at 528. Petitioner argues that the
word "relative” used in §751.02 is clear and unambiguous. However, courts must look beyond
plain language if applying the literal construction would render other provisiohs meaningless.
Unruh v. State, 669 So.2d 242, 245 (Fla. 1996).

To determine intent, the court must look to other factors in addition to the language

used, including the subject matter and the stated purpose of the law. Badaraco v. Suncoast

Towers V Assoc., 676 So.2d 502, 503 (Fla. 3" DCA 1996). The title of the act is important.

Carliile v. Game and Fresh Water Comm’n, 354 So.2d 362, (Fla. 1977). The title is deemed

to be a "...direct statement by the legislature of its intent.” State v. Webb, 398 So.2d 820
(Fla. 1981). The title of this act is "Temporary Custody of Minor Children by Extended
Family”. [emphasis added]

Also of importance is identification of the “evil to be corrected” by the law. Webb,
supra. The legislative history reflected in the bill analyses of the Florida House of
Representatives and the Florida Senate reflect as follows: the bill summary from the House
states: "This bill creates an action for temporary custody of minor children who are currently
living with members of their extended family...” Florida qu;gl of Representatives, Committee

on Judiciary, Final Bill Analysis & Economic Impact Satement CS/HB_1185, 5/3/93. The

House's substantive analysis states:
"PRESENT SITUATION: At the present time it has been reported by Florida Legal

Services, Inc. that there are minor children living with family members... without an order
granting custody. This presents a problem to these family members when a third party
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requires consent to care for or provide services to these children. Currently, the available
solution for these families is to initiate a guardianship proceeding in probate court or to initiate
a dependency proceeding under Chapter 39, Florida Statutes.” |d. at p. 2, "Substantive
Analysis.”" The Senate’s summary of the "Present Situation” echoes the House staff analysis.
Florida Senate, Senate Staff analysis and Economic Impact Statement, 2/25/93.

The "Comments” section provides: “This bill would provide a relatively simple procedure
for extended families and putative fathers to obtain custody of minor children....At the present
time there is statutory authority for an adjudication of the custody of a child in a dissolution
proceeding, through a paternity action, adoption, and juvenile dependency. In addition, a
guardianship action encompasses custody, but the procedure is cumbersome and results in
a family law issue being adjudicated in probate court rather than in a family law court. The
dependency proceeding requires the showing of abandonment or unfitness of the natural
parent. In addition, it results in the continual involvement of the Department of Health and
Rehabilative Services which is costly and not warranted in the types of situations which this
bill addresses.” Florida House bill analysis, supra., p. 5, 5/3/93.

The Senate’s legislative staff analysis acknowledged the definition issue: "The bill
defines ‘putative father’ and ‘extended family’ for purposes of its provisions. [emphasis
added]. However, the term ‘extended family’ is used only in the statement of the act's
purpose...not..in the substantive provisions of the bill. Therefore, the bill would probably be
clarified if the term ‘relative’ were defined in lieu of, or in addition to the term ‘extended
family’.” Florida Senate staff analysis supra., p. 4, 2/25/93.

The legislature ignored its staff's advice on clarifying the bill, and passed Chapter 751
with the definition of “extended family”. However, during the rush of passage, uncles were

omitted trom the list. The legislature revisited the statue in 1997 to add “an uncle of a minor

child” to the definition of extended family. See, Florida House of Representatives Committee

on Judiciary, Final Bill Analysis & Economic Impact Statement C5/HB 1087, 5/20/96. The Bill
analysis again refers to Chapter 751 as providing means to place minor children with extended
family members, and notes: "This chapter allows those extended family members to seek
temporary custody oft eh child, without which they could not consent to care of the child by

third parties. In the 1993 session, the word "uncle” wa inadvertently left out of CS/HB 1185.
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As a result, the definition of extended family does not include the word "uncle”. At least two
men were denied legal temporary custody because of the current definition of extended
family.” Id. at p. 3. In reviewing the entire legislative history and every staff analysis available;
not once does a legislative intent to grant the opportunity to seek custody to any relative
outside the extended family definition ever appear.

An additional fundamental rule of construction requires the application of the doctrine
of in pari materia, which means looking at all the provisions of the chapter together, DeArmas
v. Ross, 680 So.2d 1131 Fla. 3 DCA 1996). Phrases cannot be read in isolation. Instead

the phrases at issue must be read in the context of the entire section. Acosta v. Richter, 671

So.2d 149, 154 (Fla. 1994). Whenever possible, a court must adopt a construction of a
statute that harmonizes and gives effect to all the provisions within an act, giving effect to the
whole statute. Unruh, supra., at 245. Allowing any “relative” to sue for temporary custody
under §751.05 would wipe out the definition of extended family in §751.011. Why create a
limited list of family members if any relative, no matter how distantly related, can sue? To
adopt Petitioner’s construction would violate the laws governing the court’s-obligation in
construing the laws passed by the legislature.

"Categorical distinctions between relatives and nonrelatives, and between relatives of
varying degree of affinity, have always played a predominant role in determining child custody
and in innumerable other aspects of domestic relations.” Reno v. Flores, 507 U.S. 292, 113
S.Ct 1439, 123 L.Ed.2d 1 (1993), fn. 6.

Under case law decided prior to the passage of Chapter 751 in 1993, and of which the

legislature is presumed to be aware, the “great-uncle " issue was raised. In Kennedy v.
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Kennedy, 559 So.2d 713 (Fla. App. 1990) a great uncle and aunt were denied custody of
their great niece/nephew where there was an attempt to show that the mother was unfit.
Certainly the legislature could have included relatives within the second degree of
consanguinity, meaning great-aunts, great-uncles, and second or third cousins, if they had

wished to exercise the choice to do so.

The single application of this statute in a similar case, Glockson v. Manna, 711
So.2d 1332 (Fla. 2™ DCA 1998) states: “Section 751.05(3) specifies that an award of
temporary custody to an extended family member over the objection of a natural parent may
be granted only upon a finding, by clear and convincing evidence, that the parent is unfit, in
which case the trial court must make a finding that the parent has abused, abandoned, or
neglected the child as defined by chapter 39, Florida Statutes (1997).” [emphasis added by
the court]. The Glockson court applied the definition section to the cause of action. /d.

In considering all the rules that apply when a court construes a statute, the court must
conclude that as a paternal great-uncle, despite how loving, caring and well-motivated he may
be, the law of the state of Florida does not permit the Petitioner to sue under this statute for
temporary custody of this child.

The Effect Of This Ruling
A black robe is not a license for a judge to interven; -in many of society's tragédies.
The most difficult aspect of being a judge is watching horrible situations unfold and knowing
that despite the awesome power of the judiciary, you are powerless to intervene. This case

is one of those situations. This case has brought out strong feelings, passions, nowhere
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more visibly than in the streets of the city where this courthouse sits. Along with the people
of the world, this court has watched the struggle between a family fighting for love and
freedom and a father fighting for love and family. Which is more important? In the end, it
depends on every person’s individual experience.

Lazaro Gonzalez, and his wife Angela, and his daughter Marisleysis, have sacrificed
their home, their health, and their peace of mind for this child. They nursed him through
his recovery from his ordeal at sea and the loss of his mother. They are afraid for him, and
are striving to do what they think is best for this child. This case has torn apart a once-close
family. Although this court is constrained by the law to reach this result, but it must
recognize the devotion and selflessness of this family.

This court also recognizes that the decision of this family court will be very difficult
for those members of the community who had hoped desperately that the child could stay
here. As family judges sitting in downtown Miami, we see case after case where families are
separated because of the oppression and tyranny in Cuba. We handle divorce cases where
fathers and mothers are divcicing spouses and children left in Cuba, whom they may never
see. We see the pain in théir faces when as we ask them about their children. In miles, this
courthouse is roughly as close to Havana as it is to Orlando. This court knows that many in
this community are sons and daughters, mothers and felather-sl,- brothers and sisters of those
who suffer the political oppression and tyranny of Cuba from the inside of a Cuban prison.

They are angry and they are frustrated and they know exactly what the price of freedom is,

and they are very afraid for this child. The experience of this community must be respected.
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Equally worthy of respect are those who have reached the opposite conclusion about
where Elian Gonzalez should be. Those who believe that the child should be with his father
understand the unbearable pain of the loss of a child. There is nothing to compare with the
sorrow of an empty home where a child is missing. There are toys that will not be played
with, a bed undisturbed. There is an awful silence that comes with the loss of a child that
cannot be filled with any degree of noise other than the sound of that particular child. Every
parent who has for a moment imagined their world without their child in it, the total fear and
overwhelming emptiness, can empathize with Juan Miguel Golnzalez-Quintana. Some feel
the father is selfish by insisting his son be returned to him -- but what parent really believes
that anyone else could raise his child with the same degree of love and devotion as he?
While we may not agree with Juan Miguel Gonzalez-Quintana’s decision to live in Cuba, the
freedoms which we stand for here in America require that we respect that decision, which
the Attorney General has concluded is genuine and not coerced. Seeing the love and
devotion to their Cuban homeland in our exile community, perhaps one can understand why
Juar:-Gonzalez does not want to leave a country which many believe is Paradise lost.

The difference between the United States and Cuba is far wider than the 90 miles of
the Florida Straits. Here, we live under a system of laws, not a system of men. The law is
estal‘alished by the representatives of our citizens in ouf iegigiature. This court is sworn to
uphold the laws and the Constitution of the State of Florida, and is not free to substitute her
individual opinions. If the law were what any one powerful person decreed it to be, then the

differences between Cuba and America which make this case so difficult would vanish. None
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of us would be free. Our nation, and this state, guarantees the precious right to parent
your children, in privacy, without the unfettered intrusion of others. That freedom
necessitates this result. Courts must “"reconcile ourselves to the idea that there are
myriads of problems and troubles which judges are powerless to solve...” quoting United
States Supreme Court Justice Warren Burger, in In Re Dubreuil, 603 So.2d 538 (Fla. 4™
DCA 1992).
| Judges watch television, too. | have watched Elian Gonzalez day after day. This is a

beautiful child. He has survived the heart-wrenching loss of a mother and is enmeshed in
the terror of a custody fight, and no matter how well-intentioned everyone in this case is, his
days are filled with uncertainty. It is axiomatic in family court that six years.old is too young
to make life-altering decisions. What a lonely place for a six-year old. This is so hard for
him. This is so hard for us all.

At this point, this child has become a joke on Letterman and Leno, a skit on Saturday
Night Live, and an hourly update on daytime tv. We are losing sight of him as a child and
starting to treat him as a thing. We need to stop. We need to turn off the-¢ameras and let
him return to the life of a child. The challenge with regard to this court’s decision will be the
choice of whether Elian Gonzalez will bring out the best in us all, or bring out the worst in us
all. He deserves our best. -

Orders
For the reasons stated above, this court terminates the effect of the qrder of January

10, 2000, and determines it does not have subject matter jurisdiction in this case, based

21



CASE NO. 00-00479-FC-28
on federal preemption and standing. This matter is dismissed. No motion for rehearing will
be entertained.
Done and ordered in chambers at Miami, Miami-Dade County, Florida, this 13™ day

of April, 2000 at 12:02 p.m.

Circuit Court Judge Jennifer D. Bailey

Cc:
Service List & U.S. Attorney
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qunﬂﬂ'-Appellant, Elian Gonnlu, by and througb his pext
friend, Lazarc Gonzalez, has filed 3 hotion for 30 injunction to
preclude Plaintifs physical removal from the jurisdiction of the
Uniited States duaring the peadency of this appeal. In ordlMﬁ
cases, & motion for injunction peu:iing appea] will not be granted
except after consideration by a panel of three Judges of this Court
Fed. R. App. P. 8(3)(2)(D). But where time may be short, a single
. Judge of this Court may grant a ll:uporlry injunction, preserving
the status quo ontl a pancl of three judges can mori fully consider
the mation for Injunction Peading sppesl. Scr Fed. R. App. P.
2(2)(2)(D); ssx also Fed. B App. P.27(c); 11 Gir. Local R. 27-
1(dX7)- | |

Consideration of Pl-inlin'-q "_lnoﬂon foé injunction pending
sppeal reguirey cxamining fnyr factors: (1) whether Plaintiff is
likely to sucesed an the merits of his appesl; (Z) whether Plaintify
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ﬁll suffer irreparable injury if the injunction is not granted; (3)
whether the injunction, if granted, would anbstantially barm other
partics; and (4) whether the injunction, if granted, would harm the
public interest. In re Federal Grapd Jury Proceedings, 975 F.24
1488, 1492 (11" Cir. 1992). Plaintiff, however, need not necessarily
show that he prnbll;ly wi]) succeed on the merits aof his appeal;
“Instead, [Plaintiff] meed only present a substantial case on the
merits whep s serious legsl question s involved and show that the
balance of the equities weighs llem.rily in favor uf grantiog the stay.”
Ruizv. Exielle, 650 F.2d 555, S65 (5* Cir.1981); sec also United
States v. Hampilton, 963 F.2d 322, 323 (11* Cir. 1992); Garcia-Mir v,
Mexse, 781 F.24 1450, 1453 (11® Clr. lsm

| I anderstand that PlainGfY is subject to being placed under
the physical control, enstndy. and eare of the Immigration and
Naturalirzation Service st any tl‘me after 2 I:I;;lod this
afiernoon. Becsuse of the possibility that Plaintiff might be
removed from this country befare the motion for infunction
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icnding :ppeﬂ can be determined by a panel of three judges, 1
have decided to act alone but only until 2 panel can act. I have
considered cach of the four elemein. particularly irreparable
injary and likeliiood of success. For now, st least——in the light of
Plaintiff's motion and PlaintifCs brief on appeal, already filed with
this Court— —it secms that Plaintiff probably bas demonstrated that
he is entitied tn an injunetion prohibiting his removal from the
United States daring the peadency of this appeal. |
THEREFORE,
(1) Plaindff, Elian Gomzles, is ENJOINED from lcaving the
United States; |
(2) Any and ail] persons acting for, on behslf of, or ip concert
with Plaintif, Elian Ganzales, are ENJOINED from
aiding or anhﬂng the removal of PlaintifY from the
United States; and | |
(3) All officers and agenud" the United Stltu (including,

but not Jimited tn, officers and agents of the United States
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Department of Justice) are ENJOINED . to take such
lawful and reasonable precautions and actions as zre
necessary to prevent tlie removal of PlaintifY from the
United States,
until furtber Order of this Court
This temporary Order Is entered without the Court’s having
reccived s respopse from Defendanu-Appq.leu. hd‘endants shall
have until 9:30 a.m. Priday, 14 April, to file a response to Plaintifl’s

motion.

United States Circuit Judge
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" # Richard L. Siewert
" 04/13/2000 10:56:22 AM

Record Type: Record

To: Maria Echaveste/WHO/EOP@EOP, Bruce R. Lindsey/ WHO/EOP@EOP, Beth Nolan/WHO/EOP@EOQP,
James E. Kennedy/ WHO/EOP@EOP

cc: Emily Karcher’ WHO/EOP@EOQP, Leslie Bernstein/ WHO/EOP@EOP, Jennifer M.
PalmieriiWHO/EOP@EOP

Subject: with nolan and echaveste edits

We hope and expect that the relatives in Miami will comply with the lawful order of the
United States Department of Justice. | urge the relatives to consider the well-being of
Elian as we try to reunite him with his father, Juan Miguel.

| appreciate the patience and restraint that Attorney General Janet Reno and her entire
Department have shown throughout their effort to resolve this matter in a peaceful and
orderly way. Her personal effort to meet with the relatives in Miami demonstrates that
she has spared no effort to reunite father and son in the least traumatic way possible.
In the spirit of that effort, | hope the relatives in Miami accept her offer to accompany
Elian to his reunion with his father.

Let's step back for a minute and remember what is really important here. For the last
four months, this six-year-old boy has been separated from the father who raised him
from the day he was born. There's a simple principle at stake here; children should be
raised by their parents. | think the American public understands and appreciates that
we simply are trying to reunite a loving father with his son, to enforce the law, and to do
the right thing.



#  Richard L. Siewert

" 04/13/2000 10:37:33 AM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Q & A on Elian

We hope and expect that the relatives in Miami will comply with the lawful order of the

United States Department of Justice. | urge the relatives to consider the well-being of

Elian as we try to reunite him with his father, Juan Miguel.
$

| appreciate the patience and res&nnt that Attorney General Janet Reno and her entlre

Department have throughout their effort to resolve this matter in a peaceful and orderly Vv’

way. Her personal effort to meet with the relatives in Miami demonstrates that she has

spared no effort to reunlte fa;_her and son in the least traumatic way possible. | | hope

the relatives in Miami eens1der her offer to accompany Elian to his reunion with his

father.swa@%m

Let's step back for a minute and remember what is really important here. For the last
four months, this six-year-old boy has been separated from the father who raised him
from the day he was born. There’s a simple principle at stake here; children should be
raised by their parents. | think the American public understands and appreciates that
we simply are trying to reunite a Iovmg father with his son, to enforce the Iaw and to do
the right thing.
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Message Sent To:

Beth Nolan/WHO/EOP@EOP

Leslie Bernstein WHO/EOP@EOP
James E. Kennedy/WHO/EOP@EOP
Jennifer M. PalmieriiWHO/EOP@EOP
Jason H. Schechter WHO/EOP@EOP




Lisa Ferdinando
"~ 04/06/2000 09:41:34 AM

Record Type: Record

To: See the distribution list at the bottom of this message

cc:
Subject: Father of Elian makes remarks, April 6, 2000

FATHER OF ELIAN GONZALEZ MAKES REMARKS UPON HIS ARRIVAL
IN THE U.S.

APRIL 6, 2000
SPEAKERS: JUAN MIGUEL GONZALEZ, FATHER OF ELIAN GONZALEZ
GONZALEZ (THROUGH TRANSLATOR):

Good morning.

Message to the American people: I've arrived in Washington where | hope to hug very soon,
and for the first time in four months, my son, Elian Gonzalez Broton (ph).

With me is my wife and 6-month-old son. They are the true family that Elian has, and we love
him very much.

Exactly 166 days, | have been cruelly separated from my child. Never has he needed his father
and his family more, his school more, than during the anguishing period, which went from November 21.

| witnessed the disappearance of his mother, and he survived miraculously a shipwreck. Wasn't
that enough for a 5-year-old child? In additién, the temporary custody of some distant relatives who had
never seen him before and who had only one meeting with him.

| made an appeal to the U.S. authorities to have my son returned to me, but it was not until
January 5 that in compliance with international law the INS recognized the unquestionable principle of
parental rights and declared that, as is common practice in such cases, the child should be returned to the
father.

However, that decision has not been forced but rather subjected to endless confusing legal
procedures.

Finally, last March 21, a U.S. federal court ruled in favor of what should have never been
questioned.

It's been an agonizing experience to see my son submitted to cruel psychological pressures
aimed at influencing his personality already weakened by the terrible trauma.

Worst still, Elian's been paraded and exhlblted in public rallies and by the media with a clear
intent to obtain political advantage from this tragedy

Politicians, journalists, lawyers, publicity agents and others unrelated to the family have been
harassing my son. An 8-hour television mterwew done without my consent, have shown their cruelty to
him and the damaged caused.

My telephone calls to my son from Cuba are often jeopardized and when we do communicate |
can hear the adults disturbing the child. S

I don't know who are the doctors and psychologlsts caring for my son, nor the treatment and
medications he has been taking. Although on _fQur different occasions | have submitted regular requests
for information, | have not received a response.

In the last few days my family and | have been alarmed to see the pressure exacerbated in
Miami and dangerous displays on television ‘that make us fear for the safety of my son.

| am truly impatient to have him returned to me as soon as possible and go back to Cuba



together immediately.

However, | have been told that | should still wait for two other months before | can take Elian
back to his small home town, Cardenas, where he was growing up well-loved and cared for.

In the face of this new and unfair delay, |’ have asked the U.S. government to allow me to come
here with a small group of Elian's classmates and teachers, as well as psychologists, pediatricians and
nurses who would help me care for him and assist those other children who have been following every
step of the situation--also leader from our country, who has been like a brother giving me advice and
support through our long days of pain and uncertainty.

Anyone understands that in the process where my son Elian recover from his trauma, | can be
guided only for my fatherly love.

I will also need the counseling of specialists and a propitious environment with his classmates
and teachers, to help him back to his old routine of family life, schooling and playing with his friends.

Despite everything | have been through since last November 22, | am confident the U.S.
authorities will not allow that my son and my family continue to be hurt, and | beg them to understand the
reason why I'm asking to be accompanied by those children and professionals.

| can't forget that what my family's anguish and suffering reached an unimaginable limits, all of
the Cuban people and authorities were there for us.

At this moment | also want to express my deepest gratitude to the American people who have
been overwhelmingly and increasingly in favor that my son being returned to me.

Thank you.

END

Message Sent To:




Anna Richter/OPD/EOP@EOP

Anne W. Bovaird WHO/EOP@EOP
Anne M. Edwards/WHO/EOP@EOP
Anthony R. Bernal/OVP@OVP ,
Aprill N. Springfield WHO/EOP@EOP
Beth Nolan/WHO/EOP@EOP

Brian A. Reich/OVP@OVP

Christine L. Anderson/WHO/EOP@EOP
Dawn M. Chirwa/WHO/EOP@EOP
David Vandivier/OMB/EOP@EOP
David B. Stockwell/NSC/EOP@EOP
Dorinda A. Salcido/WHO/EOP@EOP
Eli G. Attie/OVP@OVP

Elizabeth E. Baylo/’ WHO/EOP@EOP
Elizabeth R. Newman/ WHO/EOP@EOP
Ellen Mellody/WHO/EOP@EOP
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Gordon LIIWHO/EOP@EOP

Gilbert S. Gonzalez/ WHO/EOP@EOQOP
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Heather M. Riley/WHO/EOP@EOP
Irma L. Martinez’WHO/EOP@EOP "
Jason H. Schechter/’ WHO/EOP@EOP
Jeffrey A. Shesol/ WHO/EOP@EOP °
Jeffrey M. Smith/OSTP/EOP@EOP
Jennifer M. PalmieriiWWHO/EOP@EOP
Jennifer Ferguson/OMB/EOP@EOP
Jennifer H. Smitht WHO/EOP@EOP
Joshua Gotbaum/OMB/EOP@EOP
Justin L. Coleman/WHO/EOP@EOP
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Kristina Wolfe/OVP@OVP _
Lisa Ferdinando/WHO/EOP@EOP
Laura D. Schwartz’ WHO/EOP@EOP
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Matthew T. Schneider/WHO/EOP@EOP
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INTERVIEW WILH JUAN MIGUEL GUNLALEZLUJLLYLANA

Or Decermiber 13, 1559, 2 apsroximately 7:30 am., the writer Silma L. Dimmel,
Oficer in Charge for the U.S. Immigration and Naturalization Service (ONS) at the
Havana sub office accompanied by Jefirey DeLaurentis, U.S. Interests Secton in Havana
arrived at Calle Cossio #170, Cardenas, Cuba, the residence of Mr. Gonzalez Quintapa to
conduct an INS interview. At the residence, Mr. Gonzalez Quintana was surrounded by
his parents, the parents of Mxs. Elisabeth Brotons, his present “wife” although not legally
married, their son, and other family members.

[ introduced myself and the Political Officer and expressed our sincerest
condolences for the tragic death of Ms. Elisabeth Brotons. Mr. Gonzalez Quintana was
asked if we could meet in private in order to talk freely and without interruptions. M.
Gonzalez Quintana led us to another area of the residence where he had set a table with §
chairs in anticipation of our visit.

Again, we expressed our deepest sympathies over the ragedy on behalf of the
U.S. Governmers, as well as our concern for the well-being of Elian Gonzalez [ also
szessed that the INS, on behalf of the U.S. Government, would like to resolve the maner
peraining to Elian as quickly as possible.

M:. Gonzalez Quintana procesded with reading his handwritten statement which
said that he preferred not to have the interview, and that he had given his mother full
power of attorney in order for hez to represent him. The statement indicated, however,
that he was willing 10 proceed with the interview, but wished that his parents be presert
du=ng he exzre interview. Under the circumstances, and due to the fact that this would
be t=e only oppertunity INS would have to interview him on behalf of the U.S.
Govemmmest, [ agreed to this. However, it was made clear to Mr. Gonzalez Quintana
that the questions would be askeg directly to him but that any comments from the yarents
waw'd be allowed later. All pardes agresc.

M:. Gorzalez Quintana continued to read his handwritten note in which he
mersionec the inclusion of a variety of documents that will be identified as attachments
<0 tnis statement. Once he concluded, we began the interview. The questions presented
tc M:. Gonzalez Quirtana had been prepared by the INS' General Counsel office in
Washingior, D.C. Mr. Gonzalez Quintana was also given an atachment of five
questions prepared by the Genezal Counsel's office, translated into the Spanish language, -
for him to answer by circling the response without any oral presentation. He completed
this immediately and without any hesitations. '
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Questions:

1) AreyouJuan Miguel Gonzalez Quintana? Can you present me with any
identification documents®

Yes. He presented camet de identidad #6MOO0300566.

2) Who bas accompanied you o this interview?

My parents, Mana Mariela Quitana Garrido and Juan Gonzalez Hemandez

3) Areyou the biological father of Elian Gonzalez Broton?

Yes.

4) Do you have Elian’s birth certificate?

Yes, also I'm submiting Y birth cectificate and his mother's birth certificate.

) Is there any formal custody arrangement concerning Elian”? If so, do you have
any documents describing the custody arrangemcat? Ifnot, did you and Ms.
Brotons have an informal arrangement for Elian’s custody? If so, please describe.

When we gct divorced the laws in Cuba grant custody of a child to the mother. However,
the toy practcally lived wita me since he anended school closer 1o my residence because
she lived outside the city limits. She even decided not to register him at the school to
which he was supposed to arend in order for him to stay here and my mother to take care
o him while both of us worked. She (Ms. Brotons) sometimes argued with me because
he spent more time with me in this residence than with her. He would sleep and eat here
and spent most of his time here. He even slept with me and my present “wife” in the

same bed while visiting because he's very close to me.

6) Under United States law, there are different ways to proceed with the case of an
individual in Elian's circumstances. First, the individual may ask to voluntarily
leave the United States and return to Cuba. Second, he may ask ts remain in the
United States in his current status, which will entitle him to become 2 permanent
resident after a year. Finally, he may apply for asylum to become 2 legal resident of
the United States. Asylum may be eranted if the individual has a reasonable fear of
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persecution upon his return fo Cubia. As his father, which option would you choose
for Elian?

Recu~ immediately to Cuba. [ was listening to the news and about the laws in the United
Staes. Elian, at the age of six, cannot make 2 decision on his own. In the first place, ke
was~'t found on land, he was found atsea [I'm very grateful that he received immediate
medical assistance, but he should be reurned to me and my family. [ am not allowing
him to stay in the United States. As for him to get asylum, [ am not allowing him to stay
or claim any type of petition; he should be returned immediately to me.

7) Elian arrived in the United States on November 25. Were you aware that Elian
was being taken to the United States? If so, at what point did you become aware?
Did you agree to this?

No, I did not know that he was being taken to the United States. Neither he nor his
mothes lacked anything here. She worked in Varadero in the Hotel Paraiso as a steward
and [ provided for his sustenance. She did not need to go to the United States and there
was no idea that she was thinking in that manner. As a matter of fact, neither her parents
por | had any idea what she had beza planning and if so, would not have allowed her to
00 and take Elian '

For your information, oo the prior Wednesday before her departure, I went to pick him up
at the place where she lived; a room because she didn't live with her mother. He slept
that night in this house and | took him to school on the following Thursday morning.
Azain, that day my brotber went to pick him up at the school and he slept here that night
because he (Elian) and my brother, Jose Antonio Gonzalez, had been making a kite to fly
it o= the next day afer school. They had been working on that kite for days and Elian
was very excited. When my brother recurned on Friday to the school to pick up Elian, he
was informed by the teacher that his mother had picked him up on Friday moming and
tha” =e didn't rezurmn to the schocl in the afternoon of that same day.

It searns that she (Ms. Brotons) had besn planning this for some time without anybody’s
knowledge. My brother weat to her house on Saturday and Sunday and didn't find Elian
the==. On Monday, my cousir, who is also Elian’s Godmother, went to pick up Elian at
school and again. the teacher informed her that he wasn't taken to the school on that day.
She, cousin/Godmother, immediately came to the house to tell my father. [ was working
and they went to Ms. Brotons’ house looking for Elian. On the way there, my father was
stopped at a store by someone who told him that Ms. Brotons and Elian had left the
country. They decided not to tell me until [ retumed from work in order not to worry me.
My mother informed me of what had happened after my retum from work.

We still didn't know where Elian was - until November 25, when people watched the

- pews and told me that they saw a boy on television that looked like him. I asked my
father to call his relatives in the United States 0 inquire about Elian’s welfare.
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Elian is a very bright boy. On the day he was found, I received a telephone call from the
doctor in the United States, who provided care for Elian. It was Elian who had given the
doctor his full name, date and place of birth, my name and my telephone aumber in Cuba
where he (doctor) could reach me. The doctor needed to know of Elian’s past medical
record because he had told the doctor he had bad surgery before.

8) Can you describe your relationship with Elian? Bow did that change since your
relationship with Ms. Brotons ended?

In between relationships, Ms. Brotons and I spent 15 years together. We wanted a child
very badly and she had a few miscarriages. When Elian was born he was 2 miracle to us.
We got divorced in 1991, and got together again because we wanted to bave a child
together. Elian was born in 1993, and we were very happy. As a matter of fact, Elian's
name is the construction of parts of our names: “Eli", for the beginning of her name
Elisabeth and “an" for the latter part of my name, Juzn. Elian is my life. He is my first
san. Wherever [ went, he went with me. I taught him how to swim, do karate, he has a
parrot bere, dogs, a bicycle and all kinds of toys. As a matter of fact, I haven't been 1o
the barber because he isn't here since we always went together.

[ always had a good relationship with Ms. Brotons. She would even bring Elian here and
go to buy birthday gifts for my father. Even her present boyfriend would come here and
talk to me and eat here. My parents also liked him a lot. I liked him also because he
never mistreated my son whom he loved very much and [ appreciated that from him. Ms.
Bratons alsa had a good relationship with my present “wife™.

9) A law firm has submitted documents to the INS in which they claim to represent
Elian. This law firm has told the INS that Elian should be permitted to remain in
the United States. Are you aware of this law firm? Have you ever spoken to any of
these attorneys? Do you want this law firm to represeat Elian’s immigration
interests?

No. [ do not want any law firm to represent Elian.
I have heard such on television. 1 do not want to bring politics into this or for anyone to

use Elian for political purposes. Can you belicve that there should be a trial against me
whereas [ cannot claim my child? B _
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[ wili not acces: any telephone calls o= anv law firm. No one has talkec to me. Tor
your informaticn. the day after Elian was rescued, | immediately went to the Civil
Registy offics to obtair. the necessary documents in order to reclaim my son. Pleass
noGce the dates o the birth, divoree and marriage certificate which indicate Novernbe:
26, afier Elian was found.

10) How often did you see Elian?

All of the time. He basically lived here, we did everything together and as already
mendoned, he spent more time with me and my parents than with his own mother.

NOTE: At this point, Mr. Gonzalez Quintana excused himself and returned with an
album of photographs of Elian when he was 2 baby and toddler with Mr. Gonzalez
Quintana, his cousin and many other pictures of Elian. He also showed us pictures of
Elian with his new baby stepbrother and his father as well as pictures of Elian with his
grandparents and great grandmother.

11) Bow much time did you spend with him?

As stated. as much gme as possible since we are very good friends and I miss him very
much. We did everything together. 1 used to take him to the place where I work to use
the swimming pocl and we played together. He slept with me, that’s how close we are.

12) Did Elian sleep at your home since vour relationship to Ms. Brotons ended? If
so. how often?

Yes, ali of the ume.

13) Did vou participateia Elian's school or other activities in any way? If sc, please
describe your participation?

Yes. alwavs. [ atendsd meetings and schoal activites. Imagine, it was [ who notced

Elian's bleeding problem and at my insistence, the doctor was contacted; that's how close
we are.

14) Please describe any financial or other support that you may have provided for
Elian’'s upbringing.
[ work at the Parque Josone which is 2 tourist center where they bave all kinds of

facilities. | have been working there for over 11 years. The law requires that 1 pay 60
pesos (equivalent of 3 USD) 2 month. Instead 1 gave Ms. Brotons $5.00 (USD) a month
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and boug=: food 3ad clothes 1 evenbrough: food to her often although [ knew sae cids t
nesd it. Eact ime 1 bougt sometking for Elian, | bought two; one for here and one for
\(s. Brotons' residence.

15) Do you haveany docurocats demonstrating your involvement in Elian’s life?

Yes. 1 am submitting all sorts of documents which prove of my involvement in his life. I
ara also submitting affdavits of people which relate to my support to Elian.

16) Did you enter into marriage with Elisabeth Brotons, Elian’s mother? If so,
when?

Yes. [ am providing the marriage certficate.

17) Did you register this marriage? If so, do you havea marriage certificate?

Yes, [ am including sued. Elian was born in 1993, after we were already divorced, but
since we wantsd to have a child together we got together again and then he was born.

18) Were you married to Ms. Brotons at the time of her death, on or about
November 2452

Na.

19) If divorced, do you havea divorce decree?

Yes. 1 am incivding sucth.

20) Until his legal status in the United States can be determined, the Immigration
and Naturalization Service has released Elian into the custody of Lazaro and Angela
Gonzalez, who we understand to be family members. Can you tell us how you and
Elian are related to them? Have you been in contact with them? Do you want them
to represent Elian's immigration interests?

Lazaro Gonzalez is my uncle, my father's brotber. He and his wife left Cuba for the
United States legally over 10 years ago. They lived with usin this house and with family
* gince | was a young child Last August, 1998, they visited Cuba for 1§ days and that's

when they met Elian. They took a liking to Elian because he's such a nice boy, well  °
behaved and well maznered; since he's such a lovable boy, they immediately liked him.
Elian is vesy well educated
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When this who'e thing started | talxed o them and initially, they said that Elian should e
retumed immediately to me. Then 2ll of the sudden, things changed. We had an
argument over the phone because they even offered me money to leave Elian thers. 1do
not want Elian to stay there, [ want him back here in Cuba. It appears that Lazaro is
under pressure. | tried to convince him rationally to let Elian return, but he says he is

" unable to back off because of the circumstances of what could happen.

Mr. Gonzalez Quintana's father, Juan Gonzalez Hernandez, added that his brother Lazaro
told him that under the present circumstances itis impossible for him to back off because
he would look bad in front of the Cuban people in Miami.

Mr. Gonzalez Quintana proceeded to say that the relatives in the United States have no
rights over Elian and that they are ta retum him to Cuba as soon as possible.

21) You may apply for a visa to the United States to see Elian mow. Visas are
generally granted in situations like this. Do you wish to apply for a visa?

No, | am not interested. I want Elian to be retwrned as soon as possible. [ do not waat to
speak to other people anymors. [am tired of being hounded by the press. At this moment
[ canmot work under these circumstances, it's impossible; I am worried for Elian.

At this point, Mr. Gonzalez Quintana’s mother added that she has not returned to her job
because of being distraught. She misses her grandson and wants him back immediately.

Tre grandfaiher also expressed the same feelings.

Interview concluded at this point
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SUMMATION

It was this afficer’s cbservation that the residence where Elian lived, untl the
tme he was removec by hus mother, is very well kept, clean and that Elian has a very
loving set of grandparents and father. :

M. Gonzalez Quintana appearsd very concerned for Elian’s retum to him as soon
as possible without further delays because hi3 misses his “buddy”. Mr. Gonzalez
Quintana provided for the well being of Elian and his grandparents took good care of
Elian after school and during visits to the residence. Mr. Gonzalez Quintana lives with
his present coramon-law wife, baby son, his parents and his brother. Elian's grandparents
on his mother's side were also present at M. Gonzalez Quintana resideace, but were
precluded from being preseat at the interview.

M:. Gonzalez Quintana was very much involved in Elian's sustenance and care.
He taught Elian how t0 swirn, do karate and did many activides together, to the point that
Mr. Gonzalez Quintana has not visited the barber shop since Elian’s gone because they
gat their haircuts together. -

Elian was taken care of by his paternal grandmother mare $0 than by his mother
since she resided in a very small room and not with her mothez. This is one reason why
Elian spent so much ume with his father, grandparents, stepmother and stepbrother.

Mr. Gonzalez Quintzna, his parents and maternal grandparents expressed their
request that Elian refurn to Cuba immediately. His paternal grandparents are geatly
distaught that the emptiness that Eliaz's not being in Cuba has left in the family. The
honessy, concemm and truthfulness or the part of Mz. Gonzalez Quintana was palpable as
we'} as his caring and wanting his son be returned to Cuba Elian’s paternal grandparents
also appear to be confused and discaught. The family was hurt by the death of Ms.
B-n:0= and wes it w2s obvicus that Elian is desply missed by the family.
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ELIAN GONZALEZ

Background

On November 25, 1999, the Coast Guard intercepted two fishermen who had rescued (then) five-
year-old Elian Gonzalez from the Atlantic Ocean off the coast of Florida. His mother had
perished during the ill-fated voyage from Cuba to the United States. The Coast Guard
transported Elian to the hospital, where the Border Patrol (a part of INS) gave him a temporary
“parole” into the care of his great-uncle, Lazaro Gonzalez. Elian’s father, Juan Gonzalez, who
had begun gathering birth certificates and other papers the day after Elian was found, soon
requested his son’s return through the Cuban government. Elian’s Miami relatives, however,
refused to return him, alleged that his father was under duress in Cuba, and filed an asylum claim
in his behalf.

On January 5, INS, after interviewing Elian’s relatives in Miami and his father twice in Cuba,
determined that Juan was Elian’s father, that he had a close and loving relationship with the boy,
and that he was expressing his true wish that Elian be returned to him (regardless of allegations
that he actually wanted to come to the United States himself). Applying the basic principle that
parents speak and make decisions for their children, INS accepted Juan’s request that the asylum
application not be considered, rejected it on that ground, ruled that Elian should be reunited with
his father, and called upon the family to effectuate the transfer cooperatively. The Miami
relatives appealed to the Attorney General, who upheld the INS’s decision on January 12.

Just prior to the Attorney General’s January 12 decision, the Miami relatives obtained an order
from a Miami-Dade family court purporting to give Lazaro temporary interim custody of Elian,
and the authority to file immigration applications for him. A controversy erupted upon discovery
that the Miami family’s publicist Armando Gutierrez had worked on the family court judge’s
judicial election campaign. The judge, Rosa Rodriguez, later recused herself from the case. The
Attorney General’s January 12 decision stated that “the question of who may speak for a six-
year-old child in applying for admission or asylum is a matter of federal immigration law,” and
that the “Florida court’s order has no force or effect insofar as INS’s administration of the
immigration laws is concerned.”

The Miami relatives filed a complaint in the U.S. District Court in Miami, seeking to force the
INS to adjudicate the asylum application filed by Lazaro, and to enjoin Elian’s return to his
father. The district court dismissed the complaint on March 21, upholding the Attorney
General’s decision that the asylum application was not properly before the INS in view of Juan’s
objection to it. The court observed that “each passing day is another day lost between Juan
Gonzalez and his son.” The Miami relatives have appealed the decision, but have not sought an
injunction pending appeal. The Department is thus free to carry out its decision under the
immigration laws.

Because the Court of Appeals has set an expedited briefing schedule, with oral argument the
week of May 8, the INS has been willing to entertain the Miami family’s request for continuing
Elian’s present care arrangements through the appeal. In return, the Department has asked for



assurances that the child will be turned over cooperatively if the Miami relatives’ appeal is
unsuccessful. The family has not been willing to give these assurances, and the INS has
indicated that without them it will revoke Elian’s parole. Tense negotiations took place during
the week of March 27, and the parole revocation date was twice extended. It is now set for 9:00
a.m. on April 4, with further talks set for April 3.

On March 29, Fidel Castro announced that he would allow Juan Gonzalez, his common law wife
and child in Cuba, and an entourage of relatives, schoolmates, teachers, and medical
professionals to travel to the United States to retrieve Elian. [Discussions are in progress with
Juan’s attorney, Greg Craig, regarding arrangements for a possible trip by Juan and others to the
United States. On camera, all that should be said on this score is that the Department has been in
contact with Mr. Craig.]

Talking Points

- That parents speak and make decisions for their children is as basic as any principle of our law.

- Elian is not being deported or removed from the United States. His father is his sole surviving
parent, and has asked that he return. In contemplation of law, Elian is returning voluntarily to
Cuba, and is being prevented from doing so by his Miami relatives.

- This boy is not an orphan. He has a father who loves him. You can see that he is a bright,
precocious, and well-adjusted child. The evidence, carefully gathered by the INS, indicates that
Elian lived with his father for part of every week up until the time he left Cuba, and had an
extremely close and loving relationship with him.

- The relatives’ claim that Elian is “afraid” to return to his father is not relevant. And [ would
add that no one claimed he was afraid of his father at the beginning of his stay with the relatives.

« At the beginning of the case, the Miami relatives said that Juan was being held in Cuba and
couldn’t speak for himself. Now, when he says he’s coming here, they claim he’s a bad father,
something they didn’t say at the beginning.

- The INS is willing to hold up enforcement of its decision voluntarily for the duration or the
appeal if the Miami relatives promise to turn the boy over as required by law if the appeal is
unsuccessful. This is not an onerous requirement. INS is not asking the Miami relatives to do
anything more than what is already required by federal law. People who take parole custody of
minor children must agree upon request to produce the child when ordered to do so by INS.

- The federal judge who dismissed the Miami relatives’ case said that “[e]ven this well-
intentioned litigation has the capacity to bring about unintended harm.” He also pointed out the
“reality that each passing day is another day lost between Juan Gonzalez and his son.”

- This case is a matter of federal immigration law. It does not belong in the state courts. An
unaccompanied minor has arrived on our shores, and his sole surviving parent has asked that he



be returned. The father’s wish should be carried out, as it is in hundreds of other cases.

- The Miami relatives would not get a “best interests of the child” determination even in the state
court. That test is used when you have a parent against a parent. If it’s a parent against anyone
else, the parent wins, unless the parent is unfit. And that’s a serious showing. Parental rights are
among the most fundamental rights recognized in law.

- With regard to the bills in Congress, 1 do not believe the United States should be in the business
of conferring U.S. citizenship or residency on people who do not want to be U.S. citizens or
residents. These benefits are precious, and sought by many as the achievement of a lifetime.
They should not be forced upon people who want only to go home and resume their lives. And
they should not be used for political ends.



