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IN THE UNITED ST.ATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ELIAN GONZALEZ, a minor, by and 
through LAZARO GONZALEZ, as next 
friend, or alternatively as temporary legal 
custodian, of ELIAN GONZALEZ, a minor, 

Petitioners/Plaintiffs, 

J.ANET RENO, Attorney General ofthe 
United States; DORIS MEISSNER, 
Commissioner, Immigration and 
Naturalization Service; ROBERT WALLIS, 
District Director, Immigration and 
Naturalization Service; UNITED ST.A.TES 
IMMIGRATION AND NATURALIZA­
TION SERVICE; and UNITED STATES 
DEPARTMENT OF JUSTICE, 

Respondents/Defendants. 

No. 00-

DEFENDANTS' OPPOSITION 
TO PLAINTIFF'S MOTION FOR 
TEMPORARY RESTRAINING 
ORDER 

Defendants Janet Reno, et al. by and through their undersigned counsel, hereby 

oppose Lazaro Gonzalez's motion for a temporary resttaining order prohibiting the 

govemment from transfemng Elian Gonzalez to his father's care and custody and 

preventing Elian's rettim to Cuba. The Court should deny plaintiffs motion. 

/ / / 

/ / / 

/ / / 



/. BACKGROUND 

Elian Gonzalez is a six-year-old Cuban national whose mother penshed after 

setting out from Cuba in a smaU boat headed for the United States. See E.xhibit .A., 'How 

It Happened." He was found floating on an inner ttibe in the Atiantic Ocean, taken to a 

hospital, and then given an Immigration and Nattiralization Service ("INS") parole into 

the temporary care of his great uncle Lazaro Gonzalez. 

The ENS has handled this case in a cautious, deliberate, and humane manner from 

die outset. After a diorough investigation, it determined that only Juan Gonzalez could 

speak for Elian conceming his immigration stattis. Accordingly, it honored Juan's 

requests that Elian's application for admission and the asylum applications submitted in 

his behalf by Lazaro be withdrawn. See Exhibit B, Memorandum of the INS Office of 

General Counsel. Based on those carefiil determinations, the ENS sought Lazaro's 

cooperation in bringing about Elian's ttansfer to his family in Cuba. See Exhibit C, 

Letter of Michael Pearson. Rather than cooperating with the ENS, Lazaro sought 

intervention by a state family court which granted a Temporary Protective Order 

directing that the stattis quo be preserved, and that Elian could not be removed from its 

jurisdiction. See Exhibit D, Temporary Protective Order. 

After the Attomey General detennined bodi diat die INS had conectiy detennined 

that Juan spoke for Elian and that the family court's order had no beanng on the federal 

immisration matter {see Exhibit E, Letter of the Attomey General), Lazaro filed suit in 



the United States District Court for the Southern Distnct of Florida seeking an order that 

the INS accept and adjudicate the asylum applications Lazaro submitted on Elian's 

behalf After hearing argument on the case, the District Court for the Southem District 

of Florida dismissed die lawsuit and cautioned that "each passing day is anodier day lost 

between Juan Gonzalez and his son .. . ." See Gonzalez v. Reno, et ai , 86 F. Supp.2d 

1167, 1194 (S.D. Fla. 2000). 

When plaintiff appealed that decision to the United States Court of Appeals for 

the Elevendi Circuit, the govemment offered to forego exercising its authority to remove 

Elian from plaintiffs care on the condition he provide written assurance that Elian 

promptly would be sunendered once the appeals process was exhausted. Under the 

pertinent regulations, the INS nomially seeks similar assurances from any person into 

whose care a juvemle alien is paroled. See 8 C.F.R. §§ 212.5(c); 236.3. However, 

Lazaro Gonzalez once again refused to cooperate with the govemment. 

After a four-and-a-half month separation from his son. Juan Gonzalez traveled to 

the United States to reunite with Elian and rettim to Cuba. His arrival brought about the 

INS's decision to ttansfer Elian's parole from plaintiff to Juan Gonzalez. See Exhibit F, 

Letter of Michael Pearson. Seeking a smooth and peaceftil transfer of Elian into Juan's 

care, the INS consulted two eminent psychiattrists and an eminent child psychologist, 

each of whom recommended that the reunion between father and son should occur 

sooner rather than later. See Exhibit G, Declaration of Dr. Paulina Kemberg; 



concunences of Dr, Jerry M. Weiner; Exhibit H, and Dr. Lourdes Rigual-Lynch, Exhibit 

I . The ENS's further efforts to reach an agreement with Lazaro for a prompt and orderly 

ttansfer of Elian into his father's care were rebuffed. Instead, Lazaro remmed to the 

family court and sought an emergency hearing and order blocking the INS's efforts to 

bring about a reunion of father and son. Lazaro's efforts failed when the family court 

dismissed plaintiffs petition for temporary custody, finding that the suit was defective 

both because Lazaro lacked standing to sue and because die suit was federally 

preempted. See Exhibit J, Gonzalez v. Gonzalez, No. 00-00479-FC-28 (Apr. 13, 2000). 

In dismissing Lazaro's suit, the Circuit Judge commented that Elian 

has survived the heart-wrenching loss of a mother and is enmeshed in the 
tenor of a custody fight, and no matter how well-intentioned everyone in 
the this case is, his days are filled with uncertainty. 

* * * 

At this point, this child has become a joke on Letterman and Leno, a 
skit on Samrday Night Live, and an hourly update on daytime tv. We are 
losin^ si<7ht of him as a child and starting to treat him as a thing. We need 
to stop. 

Id.sitll. 

In an effort .to bring a final and peaceful reunion be^veen father and son, the 

Attomey General herself ttaveled to Miami for face-to-face negotiations. Lazaro 

Gonzalez still reftised to ttansfer Elian into the care of his father. Accordingly, the INS 

ordered Lazaro Gonzalez to deliver Elian to its officials m Miami so that he could be 

brouĉ ht to Washinsion, D.C. and reunited with his father. See Exhibit K, Letier of 



Michael Pearson. Lazaro Gonzalez refused to comply with that order. 

Now, having lost in both his home state and federal courts, Lazaro Gonzalez 

comes to Washington, D.C, searching for a fomm which he hopes will authorize his 

continued refiisal to reunite a son widi his father. This Court too should refuse to 

sanction Lazaro's efforts to separate father from son. Not only should his motion for a 

temporary restraining order be denied because of simple notions of humanity, but it 

should be denied because Lazaro (I) lacks standing to sue on Elian's behalf; (2) his case 

is not justiciable; (3) the present action is baned by die doctrine of res judicata; and (4) 

the decisions ofthe ENS m this matter comport with the obligations ofthe United States 

under intemational law.̂  

ARGUMENT 

THIS COURT SHOULD DENY PLAINTIFF'S MOTION FOR A 
TEMPORARY RESTRAINING ORDER 

A. STANDARD FOR ISSUANCE OF TEMPORAR YRESTRAINING 
ORDERS 

In the District of Columbia Circuit, when a party moves for a temporary 

restraining order, die standard to be applied is the same as if the party had moved for 

preliminary injunction. To demonstrate entitiement to a preliminary injunction, the 

^ On April 13, 2000, the Eleventh Circuit Court of Appeals granted a temporary injunction 
pending appeal which precluded Elian's leaving the United States until further order ofthe Court. 
It also ordered the govemment to respond to Lazaro Gonzalez's mouon for injunction pending 
appeal no later than 9:30am, .Apnl 14, 2000. 



moving party must show: (1) a substantial likelihood of success on the merits; (2) that he 

would suffer ineparable injury if the injunction is not granted; (3) that an injunction 

would not substantially injure other interested parties; and (4) that the public interest 

would be furthered by die injunction. See, e.g., Mova Pharmaceutical Corp. v. Shalala, 

140 F.3d 1060, 1066 (D.C. Cir. 1998); City Fed Financial Corp. v. Office ofThrifi 

Supervision, 58 F.3d 738, 746 (D.C. Cir. 1995). In deciding whether to grant an 

injunction, the court must balance the moving party's showings in all four areas. City 

Fed Financial Corps, 58 F.3d at 747. 

B. PLAINTIFF HAS FAILED TO ESTABLISH A SUBSTANTIAL 
LIKELIHOOD OF SUCCESS ON THE MERITS 

1. PLAINTIFF LA CKS STANDING TO RAISE ANY CLAIM ON 
ELIAN'S BEHALF 

Generally, a litigant may only assert his or her own rights and cannot pursue a 

claim for relief based upon the legal rights or interests of a third party. Department of 

Labor v. Triplett, 494 U.S. 715, 720 (1990); Singleton v. Wulff 428 U.S. 106, 112-13 

(1975). However, the courts have long permitted a "next friend" to proceed on behalf of 

a person who is unable to seek relief himself Donnelly v. Parker, 482 F.2d 402, 406-07 

(D.C. Cir. 1972); Lonchar v. Zant, 978 F.2d 637, 640 (11th Cir. 1993). A next fnend 

does not himself become a party to the action in which he participates, but rather, merely 

presses forward with the cause action on behalf of the allegedly injured person, who 

remains the real pany in interest. Morgan v. Potter, 157 U.S. 195, 198 (1895). Yet this 



is not say that next friend standing is automatically granted or is without limits. 

In Whitmore v. Arkansas, 495 U.S. 149 (1990), the Supreme Court stressed that a 

next friend must first prove that the real party in interest cannot pursue his own cause due 

to some disability such as mental incompetence or lacking access to the courts. 495 U.S. 

at 163-65; see also Lonchar, 978 F.2d at 641. Second, the next friend must demonstrate 

some relationship or bring forth some odier evidence that establishes the next friend is 

tm\y dedicated to the "best interests" of die person on whose behalf he seeks to litigate. 

Whitmore, 495 U.S. at 163-64; Lonchar, 978 F.2d at 6A\; Morns v. United-States, 1>99 F. 

Supp. 720, 722 (ED Va.1'975). Ultimately, "[t]he burden is on the 'next friend clearly to 

establish the propriety of [their] stattis, and thereby justify the jurisdiction ofthe court." 

Whitmore, 495 U.S. at 164. 

Noting that the Supreme Court did not define the bounds ofthe relationship 

between the real party in interest and the putative next firiend. the United States Court of 

Appeals for the Seventh Circuit cautioned that an action filed by a person claiming to be 

a next friend ofthe real party in interest should not be accepted on blind faith. T. W. & 

M. W. v. Brophy, 124 F.3d 893, 895 (7th Cir 1997). "[Ajppointed or not, . . . [the 

putative next friend] can be challenged as not being a suitable representative, just as a 

guardian ad litem can be." Id.; see also Garrick v. Weaver, 888 F.2d 687, 693 (lOdi Cir. 

1989). 

Fed. R. Civ. Pro. 17(c) begins by with a pnmary- proposition that whenever an 



infant "has a representative, such as a general guardian . . . ." the representative may sue 

on the behalf of the infant. The United States Court of .Appeals for the Eleventh Circuit 

has detennined that in the context of Rule 17(c), the term "representative" includes a 

child's parents. See Devine v. Indian River County School Board. 121 F.3d 576. 

581(11th Cir. 1997); Croce v. Bromley Corp., 623 F,2d 1084. 1093 (5th Cir. 1980) 

(same). The notion that parents are the nattiral choice to represent infants in court 

proceedings was stated by the Supreme Court more than one-hundred fifty years ago in 

Bank of United States v. Ritchie, 33 U.S. 128 (1834).̂ ^ 

Rule 17(c) then goes, on to provide a subordinate proposition diat in the event a 

duly appointed representative is lacking, an infant may then "sue by a next friend . . . ." 

Fed. R. Civ. Pro 17(c); Brophy, 124 F.3d at 894.̂  Recognizing that a suit by a next 

friend occurs only in the absence of a qualified representative, the Seventh Circuit 

determined that a general representative should not be "bypassed by appointing [or 

allowing] a special representative to litigate on behalf of a ward." Brophy, 124 F.3d at 

^ While the Ritchie court did not find error in the lower court's appointnent of non-parental 
guardian for an infant Utigant, die Court did comment diat such actions were "calculated to 
awaken attention . . . [when] the record shows . . . [die child has] parents Uving . ..." 33 U.S. at 
144. 

^ 5eg e - United States v. ]0.64 Acres of Land, 795 F.2d 796 (9th Cir. 1986); Developmental 
DisabiUties .Advocacy Center. Inc. v. Mellon. 689 F.2d 281 (1st Cir. 1982); Hajford v. General 
Motors Corp., 656 F'.2d 161 (Sth Cir. 1981), cert, denied, 456 U.S, 961 (1982). 



895. * Similariy, the United States Court of Appeals for the Second Circuit has held that 

when an infant's representative "is unable, unwilling or refuses to act, or has interests 

which conflicts with that ofthe infant, a court may appoint a 'next friend to ensure that 

the infant's rights are protected in a court of law." Ad Hoc Committee of Concerned 

Teachers on Behalf of Minor and Under-Age Students Attending Greenburgh Eleven 

Union Free School Dist. v. Greenburgh No. I I Union Free School District. 873 F.2d 25, 

30 (2d Cir. 1989). In short, a next friend may neither be appointed nor unilaterally act 

for a minor who is already adequately represented. See Susan R.M. v. Northeast 

Independent School District, 818 F.2d455, 457 (5th Cir. 1987). 

As Elian's surviving parent, Juan Gonzalez is the namral choice to serve as the 

boy's general representative. See Ritchie, 33 U.S. at 144. Under Fed. R. Civ. P. 17(c), 

Lazaro Gonzalez cannot act as Elian's next friend unless Juan Gonzalez is unable, 

unwilling or refuses to act, or has interests which conflicts with those ofthe Elian. Juan 

Gonzalez has made it very clear that he does not want Elian to seek any immigration 

benefits. Moreover, has even ttaveled to the United States so that he can be reunited 

with EUan. Through his ttavel to the United States and his efforts at reuniting with his 

son, Juan Gonzalez has demonsttated his willingness to represent Elian and take actions 

^ The Brophy court also considered who would be best suited to represent an infant as a next 
friend. The Court stated that the "proper rule is that the next friend must be an appropriate alter 

for a plaintiff who is not able to litigation in his own nght. , . ." T Brophy, 124 F.3d at 897. 
The Court further opined that eligible ne.xt fnends should be limited to the "plaintiffs parents, 
older siblings (ifthere are no parents), or a conservator or other guardian. . . ." Id 



on the child's behalf Finally, there is no evidence that Juan Gonzalez's interests conflict 

with Elian's. Juan Gonzalez is adequately representing Elian's and, thus. Fed. R. Civ. P 

17(c) does not authorize Lazaro Gonzalez to act as Elian's ne.xt friend.^ 

Additionally, the Florida family court has determined that Lazaro Gonzalez lacked 

standing under Florida law to maintain his petition for temporary custody and odier 

relief See. Exhibit H, Gonzalez v. Gonzalez, No. 00-000479 FC 28 at 12-18. Based on 

that mling, the Temporary Protective Order, which purported to audiorize Lazaro 

Gonzalez to assert and protect whatever rights EUan may have under die immigration 

laws ofthe United States, has been temiinated. Id. at 21-22. Conttary to his assertions 

before this Court, Lazaro Gonzalez has no legal authority to act as Elian's temporary 

legal custodian and, thus, he lacks standing to maintain the present action. 

2. PLAINTIFF'S REQUEST FOR A TEMPORARY 
RESTRAINING ORDER IS NOT JUSTICIABLE 

Plaintiff asks this Court to issue a temporary restraining order precluding the 

govemment from "deporting and/or remming Elian Gonzalez and/or from taking any 

steps to participate in and/or aid in the deportation of Elian Gonzalez and further, 

requiring that deportation proceedings against Elian be enjoined . . . ." Motion at 2, 18.̂  

^ It should also be noted diat die INS has revoked Elian's parole to Lazaro Gonzalez and, 
therefore, he is wholly without authority to speak for EUan before this Court. 

^ The Inunigration and Nationality Act has been amended so that immigration 
proceedings begun after Apnl 1, 1997, are not deportation proceedings. See Sections 
304(a)(3) & 309(a) ofthe Illegal Immigration Refonm and Immigrant Responsibility Act 

10 



The govemment's cunent activities are not directed at remming Elian to Cuba, but 

directed at reuniting Elian with his father, while at the same time ensuring the conditions 

of his immigration parole comply with ENS regulations. Once Juan Gonzalez has 

custody of Elian, the decision as to when, if ever, Elian leaves the United States will be 

his to make. Thus, plaintiff is wrongly attempting to enjoin the govemment from 

performing an action which is not its own but the father's. 

In addition to Lazaro's suing die wrong party relating to any decision relating to 

Elian's retum to Cuba, he sues to prohibit die transfer of parole to die fadier.. This is a 

discretionary decision, and one which is baned to this Court's review. 

a. Plaintiffs Request for a Restraining Order Is Not Ripe 

There are at present no removal, deportation, or exclusion proceedings pending or 

anticipated against Elian Gonzalez. Nevertheless, plaintiffs request an order from this 

Court enjoining the defendants from "deporting and/or remming Elian Gonzalez and/or 

taking any steps to participate in and/or aid in the deportation of Elian Gonzalez and/or 

continue with the deportation proceedings of Elian Gonzalez . . ." Plaintiffs [Proposed] 

Order at 1-2. Because the ENS has not commenced a removal proceeding against Elian 

Gonzalez (and has no intention of doing so), plaintiffs request is not justiciable. It is not 

ripe. 

of 1996 ("ARERE"), Pub. L. No. 104-208, 110 Stat. 3009-626 (Sept. 30, 1996). The 
proceedings by which aliens may be repatnated to their homelands are now refened to as 
removal proceedings. .ARERE § 304(a)(3). 

I I 



The Supreme Court has stated that the "basic rationale [of the ripeness docttine] is 

to prevent the courts, through the avoidance of premattire adjudication, from entangling 

themselves in absttact disagreements over administtative policies, and also to protect the 

agencies from judicial interference until an administrative decision has formalized and its 

effects feU in a concrete way by the challenging parties." Abbott Laboratories v. 

Gardner, 387 U.S. 136, 148 (1967). Furthermore, "[a] claim is not ripe for adjudication 

if it rests upon 'contingent futtire events that may not occur at aU.'" Texas v. United 

States, 523 U.S. 296, 300 (1998) {quoting Thomas v. Union Carbide Agricultural 

Products Co., 473 U.S. 568, 581 (1985)). In assessing whether a claim is ripe "the court 

must 'evaluate both the fitness of the issues for judicial decision and the hardship to the 

parties of withholding court consideration.'" Pfizer Inc. v. Shalala, 182 F.3d 975, 978 

(D.C. Cir. 1999) {quoting Texas, 523 U.S. at 301). This case is neither fit for judicial 

decision nor is there a hardship to die parties if die court withholds consideration. 

Simply because a case presents a legal issue does not make it fit for judicial 

decision. On the contrary, the Court of Appeals for the District of Columbia has 

concluded that "[e]ven where the issue presented is a purely legal one and presumptively 

fit for review . . . the Supreme Court has observed that such an issue may be deemed 

unfit for review,... for example, 'fiirdier administrative action is needed to clarify die 

agency's position." Aulenback. Inc. v. Federal Highway Administration, 103 F.3d 156, 

167 (D.C. Cir 1997) (citations omitted). 

12 



In this case further administrative action is necessary before Elian could be 

"deported" by the ENS from the United States. Under the Immigration and Nationality 

Act (ENA), the ENS may only "deport" a person like Elian by commencing removal 

proceedings under INA § 240, 8 U.S.C. § 1229a. The INS commences removal 

proceedings through die issuance of a Notice To Appear under INA § 239, 8 U.S.C. § 

1229. As a matter of law, the Notice To Appear must include specific information 

including, but not limited to, die legal authority for conducting die proceedings, the 

alleged violation of law, and notice tiiat die person may be represented by counsel. 8 

U.S.C. § 1229(a)(l)(A-G).- In addition, a person charged as removable must appear 

before an immigration judge who determines inadmissibility and deportability. 8 U.S.C. 

§ 1229(a)(1). Furthermore, a person may appeal an immigration judge's determination to 

the Board of Immigration Appeals which has appellate jurisdiction over such decisions. 

8 C.F.R. § 3.1(b)(1). Decisions ofthe Board of Immigration Appeals (which are final 

administrative decisions) are reviewable in the courts of appeal. 8 U.S.C. § 1252. 

The point is that there is an administrative process that the govemment must abide 

by when it wants to "deport" someone from the United States, and plaintiff is asking for 

an injunction regarding a process that has not yet begun and that the goverment does not 

intend to commence. Accordingly, diis case falls squarely widiin die admonition in 

Abbott Laboratories that courts should refrain from "entangling themselves in absttact 

disagreements over administrative policies" at least until "an administrative decision has 

13 



fonnalized and its effects felt in a concrete way by the challenging parties." Abbott 

Laboratories, 387 U.S. at 148. Because the ENS has not commenced proceedings against 

Elian Gonzalez this case "rests upon contingent ftimre events that may not occur as 

anticipated, or indeed may not occur at all." Texas, 523 U.S. at 300. 

Plaintiff also fails to meet die second part of the standard since there wdl be no 

hardship for plaintiffs if the court withholds decision. This case is Umited to whedier die 

govemment should be enjoined from "deporting" Elian from the United States. As stated 

at the outset, die govemment has no intention of placing Elian in removal proceedings. . 

On the other hand, once Juan Gonzalez has custody of Elian, he will be able to 

decide when, if ever, Elian is to leave the United States for Cuba. Since Elian's 

application for admission to the United States has been withdrawn, no further 

administrative action on the govemment's part would be necessary for Elian to rettim to 

Cuba in the company of his father Hence, if Lazaro Gonzalez is here seeking relief from 

the wrong parties. His motion for a temporary resttaining order should be denied for that 

reason alone. 

b. Recent Amendments To The INA Preclude Judicial Review Of 
The Commissioner's Discretionary Decisions 

By enacting IIRIRA § 306(b), Congress repealed the judicial review provisions 

outlined in fonner Section 106 ofthe INA, 8 U.S.C. § 1105a (1994). To fiU the void left 

by this repeal, Congress also enacted Section 306(a) of IIRIRA which established a new 

judicial review procedure in the form of new IN.A § 242, 8 U.S,C, § 1252. 



Section 242 begins simply enough by directing that "[j]udicial review of a final 

order of removal . . . is govemed only by chapter 158 of title 28 to the UnitedStates 

Code." INA § 242(a)(1). Commonly known as the Hobbs .Act, and titled "Orders of 

Federal Agencies; Review," Chapter 158 plainly states that jurisdiction to "enjoin, set 

aside, suspend (in whole or in part), or to detennine die validity o f . . . " final orders 

issued by federal authorities rests with die courts of appeal. 28 U.S.C. § 2342. This 

stattite makes no provision for the review of administrative orders by federal district 

courts. 

Additionally, ENA § .242 provides that "[njotwithstanding any other provision of 

law, no court shall have jurisdiction to review any . . . decision or action ofthe Attomey 

General the audiority for which is specified under . . . [Tidell of the INA] to be in the 

discretion ofthe Attomey General..." (emphasis added). INA § 242(a)(2)(B)(ii), 8 

U.S.C. § 1252(a)(2)(B)(ii). 

c. Section 242(a)(2)(B)(ii) Of The INA Precludes Judicial Review Of 
The Commissioner's Decision To Transfer Elian's Parole To Juan 
Gonzalez 

When an amiving alien is suffenng from a disability that renders it impractical to 

proceed with an inspection, the inspection is defened for such a time and under such 

conditions as die district director may prescribe. 8 C.F.R. § 235.2(e). hi addition, the 

defenal of an inspection is to be accomplished pursuant to the provisions of INA § 

212(d)(5)(.A).8U.SG.§ 1182(d)(5)f.A). 8 C,F,R. § 235.2(c). Section 212(d)(5)(,\) in 

15 



tum permits the Attomey General to parole an alien into the United States for 

humanitarian reasons "under such conditions as [sjhe may prescribe . . . on a case by 

case basis '. . . . " 8 U.S.C. § 1182(d)(5)(A) (emphasis added). 

When the INS encountered Elian at die hospital, he was in no condition to 

undergo an immigration examination. 8 C.F.R. § 235.2(e). Consequentiy, Elian's 

inspection was defened and he was paroled into the United States pursuant to Section 

212(d)(5)(A). Because EUan is a juvenile {see 8 C.F.R. § 236.3(a)), his care-giver is 

detennined by reference to 8 C.F.R. § 236.3(b)(1). Under this regulation, a-juvenile alien 

who is paroled into the United States, will be released, in order of preference, to: (i) a 

parent; (ii) a legal guardian; or (iii) an adult relative (brother, sister, aunt, uncle, 

• grandparent) who is not presently in Service detention. 8 C.F.R. § 236.3(b)(l)(i)-(iii). 

When Elian arrived in the United States, his sole surviving parent, Juan Gonzalez, 

was in Cuba. As he had no legal guardian in America, Elian was released to his great-

uncle, Lazaro Gonzalez. 8 C.F.R. § 236.3(b)(l)(Ui). However, Elian's father, Juan 

Gonzalez, has entered the United States. This ttim of events nattirally led to a 

reevaluation of Elian's parole stattis. Applying the standards in 8 C.F.R. § 236.3(b)(1), 

the INS has revoked Elian's parole and ordered him delivered to its officials at a neuttal 

site so that he can be placed into the care of his father. 

INA § 212(d)(5)(A) cleariy grants the Attomey General the "discretion" to parole 

aliens into the United States under conditions she "may prescnbe" on a case by case 

16 



basis. Hence the INS Commissioner, as the Attomey General's designee, has the 

discretion to modify the conditions of Elian's parole by ttansferring him into Juan 

Gonzalez's care. Since INA § 212(d)(5)(A) appears m Titie II of the INA, the 

discretionary decisions made with regard to the conditions of Elian's parole are protected 

from judicial review by Section 242(a)(2)(B)(ii). It follows that die Court lacks 

jurisdiction to review the INS's decision to parole Elian into the care of his own fadier. 

3. PLAINTIFF'S CAUSE OF ACTION IS BARRED BY THE 
DOCTRINE OF RES JUDICA TA 

This Court is precluded from hearing plaintiffs lawsuit, including his motion for a 

temporary resttaining order," by the docttine of res fiidicata. As long recognized by the 

Supreme Court, honoring the prior judgment of a competent court ensures 

die very object for which civil courts have been established, which is to 
secure the peace and repose of society by the settlement of matters capable 
of judicial detemiination . . . . [Ejnforcement [of a prior decision] is 
essential to the maintenance of social order; for, the aid of judicial tribunals 
would not be invoked for the vindication of rights of person and property, 
i f . . . conclusiveness did not attend the judgments of such tribunals. 

Southem Pacific Railroad V UnitedStates, 168 U.S. 1,49 (1897). The doctnne of r.5 

judicata provides that when judgment has been rendered in a case, 

[i]t is a finality as to the claim or demand in controversy, concluding parties 
and those in privity with them, not only as to every matter which was 
offered and received to sustain or defeat die claim or demand, but as to any 
odier admissible matter which might have been offered for that purpose. 

Crom..ell v. County of Sacramento, 94 U.S. 351, 352 (1876). The final "judgment puts 

an end to the cause of action, which cannot again be brought into litigation between ihc 
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parties upon any ground whatever." Coinmissioner v. Sunnen, 333 U,S. 591, 597 (1948); 

Chicot County Drainage District v. Baxter State Bank, 308 U.S. 371, 375 (1940). 

The inquiry as to whether a particular case is baned by the doctrine of res judicata 

mms on two factors. First, it must be determined whether the instant lawsuit is the same 

cause of action previously asserted before another tribunal. Nevada v. United States, 463 

U.S. 110, 130 (1983). Second, this Court must decide whether the parties in die instant 

proceeding are identical to or in privity widi the parties to the previous action. Id. 

Under die first Restatement of Judgments § 61 (1942), two causes of action were 

deemed the same "if the evidence needed to sustain the second action would have 

sustained the first action." However, the Restatement (Second) of Judgments (1982) 

took a more pragmatic approach where causes of action were considered the same if they 

arose from the same "ttansaction." Restatement (Second) of Judgments § 24 (1982). 

Whether the two proceedings were products of the same "ttansaction" was to be 

determined by "giving weight to such considerations as whether the facts are related in 

time, space, origin, or motivation, whether they form a convenient trial unit, and whether 

their tteatment as a unit conforms to the parties' expectations or business understanding 

or usage." Id. While the Supreme Court has applied the fonner "same evidence" test 

{see United States v. The Haytian Republic, 154 U.S. 118, 125 (1894)), it is not the only 

standard by which die "same cause of action" question has been measured. See Nevada 

V. United States, 463 U.S, at 131 n,12. For example, the Court has held that 
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[a] cause of action does not consist of facts, but of the unlawful violation of 
a rt̂ 'ht which the facts show. The number and variety of the facts alleged 
do not establish more than one cause of action so long as their result, 
whether diey be considered severally or in combination, is die violation of 
but one right by a single legal wrong. The mere multiplication of grounds 
of negligence alleged as causing die same injury does not result in 
multiplying the causes of action. 'The facts are merely die means, and not 
the end. They do not constittite the cause of action, but they show its 
existence by making die wrong appear. 'The diing, dierefore, which in 
contemplation of law as its cause, becomes a ground for action, is not die 
group of facts alleged in die declaration, bill, or indictment, but the result 
of these in a legal wrong, die existence of which, if ttue, they conclusively 
evince." 

Baltimore Steamship Co. v. Phillips, 274 U.S. 316, 320 (1927) (quoting Chabanian v. 

Washburn Wire Company, 33 R.I. 289, 302, 80 A: 394, 400 (Ann. Cas. 1913D, 730)). 

Once a matter is raised and determined by a court of competent jurisdiction, "it is 

the entire issue that is precluded, not just the particular arguments raised in support of it 

in the first case." See Yamaha Corp. of America, v. UnitedStates, 295 961 F.2d 245, 

254-55 (D.C. Cir. 1992) (citing Securities Indus. Ass'n v. Board of Governors, 900 F.2d 

360, 364 (D.C. Cir. 1990) (plaintiff may not raise new argument in second proceeding 

even though it was never made in first proceeding; so long as argument could have been 

made, it is precluded); Restatement (Second) of Judgments § 27 at 253 (1982) (if 

previously litigated "issue was one of law, new arguments may not be presented to obtain 

a different detemiination of that issue")). 

"A fiindamental requisite of [res judicata or claim] preclusion is an identity ofthe 

[claim] decided in the eariier action and that sought to be precluded in a later action." 
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See Clark-Cowlitz Joitu Operating Agency v. F.E.R.C., 826 F,2d 1074, 1079 (D.C. Cir. 

1987). Next, "it must-be shown that the claim was (or could have been) raised in a prior 

proceeding." Id. (citing Gould v. Mossinghoff, 711 F.2d 396, 398-99 (D.C. Cir 1983). 

These related issues are important because "[t]he principle underlying the mle of claim 

preclusion is that a party who once has had a chance to litigate a claim before an 

appropriate tribunal usually ought not to have another chance to do so." Clark-Cowlitz, 

826 F.2d at 1079 (quoting Restatement (Second) of Judgments at 6). 

In the action he filed before the Southem District of Florida, plaintiff sought to 

challenge the ENS Commissioner's determination that the Service did not have to accept 

and adjudicate an asylum application filed by a third party on behalf of an incompetent 

minor alien over the objections of the child's surviving parent. After rejecting plaintiffs 

constittitional challenges to the ENS Commissioner's decision. Judge Moore held that 

plaintiffs stattJtory and regulatory claims failed because the INS Commissioner's 

interpretation of the immigration laws wananted Chevron deference. See Gonzalez, 86 

F. Supp.2d at 1193. In essence, plaintiffs claim before the Southem District of Florida 

was that the ENS Commissioner's decision was wrong as a matter of law. In that action, 

plaintiffs position was that the Commissioner's decision violates domestic law. The only 

manner in which plaintiffs action before this Court differs from the lawsuit he presented 

to the Florida court, is that he now contends the Commissioner's decision violates 

intemational law. 
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Plaintiffs cunent action is, for res judicata purposes, not materially different from 

his prior action in the Southem District of Florida. In both lawsuits he claims diat the 

ENS Commissioner's decision was inconect as a matter of law. Moreover, plaintiff could 

have challenged the Commissioner's decision based on intemational law whUe before the 

Southem District of Florida, but, for some unexplained reason, he faded to do so. It 

follows that plaintiff has presented this Court widi the "same cause of action" he filed 

before the Florida court and. thus, the first prong of die res judicata inquiry has been 

satisfied. See Nevada v. United States, 463 U.S. at 130. 

As for the second prong of the res judicata inquiry, Lazaro has brought this action 

against the Attomey General, the EN'S Commissioner, the Miami INS District Director, 

the Departtnent of Justice, and die INS. The parties to.the instant case are identical to the 

parties in the action dismissed by die Southem District of Florida. Plaintiff has filed the 

same cause of action against the same parties before successive tribunals. Lazaro's 

motion for a temporary resttaining order should be denied because his entire suit is 

defective and baned by the res judicata doctrine. 

4. THE COMMISSIONER'S DECISIONS ARE IN KEEPING 
WITH THE OBLIGA TIONS OF THE UNITED STA TES 
UNDER INTERNA TIONAL LA W 

Even if die Court had jurisdiction over Lazaro's suit, it would have to deny his 

motion for temporary resttaining order. This is so because the INS's actions in 

attempting to reunite Elian with his father comply with the intemational obligations cf 
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the United States. In his motion for a temporary restraining order, plaintiff argues that 

the United States' "obligations arising under intemational agreements" provide a basis for 

the requested injunctive relief TRO Motion at 2. He claims that the United States will 

violate its intemational obligations by "deporting" Elian to Cuba because Cuba has a 

record of serious human rights violations, as documented by State Department Reports. 

Id. Plaintiffs ask this Court for an order enjoining Elian's deportation until such time 

that the State Department amends its country reports and/or certifies to Congress and/or 

provides an advisory opinion to die INS that Cuba is in compliance widi die .Universal 

Declaration of Human Rights, that the govemment of Cuba is no longer engaging in 

human rights violations and that Elian may remm to Cuba "with the assurance that his 

human rights will be respected." Id. at 3. 

As a preliminary matter, it is noted that Lazaro's intemational law claims are 

unpersuasive because there is no likelihood that Elian will be deported or removed to 

Cuba. As discussed above, the ENS had not placed Elian in removal proceedings and has 

not indicated any intention to do so. Moreover, since Elian's application for admission to 

the United States has been withdrawn, he is free to leave the United States without 

undergoing any form of removal proceedings. See ENA § 235(a)(4), 8 U.S.C. § 

1225(a)(4). Under diese circumstances, there can be no violation of intemational law. 

Furthermore, as demonsttated below, Lazaro is simply inconect in arguing that the 

United States' intemational agreements preclude it from deporting Elian to Cuba, even it 



it had any intention of doing so. 

Plaintiff asserts rights under the Protocol Relating to the Stattis of Refugees 

(Protocol), entered into force for the United States, Nov. 1, 1968, 19 U.S.T. 6223, 606 

U.N.T.S. 267; the Convention Against Torture and Odier Cmel, Inhuman or Degrading 

Treatment or Punishment (Torttire Convention), entered into force for the United States, 

Nov. 20, 1994, S. Treaty Doc. No. 100-20 (1988); and die Universal Declaration of 

Human Rights. The relevant provisions of these freaties cannot form die basis for a 

claim because diey are not self-executing. 

Treaties are agreements between sovereign nations and do not generally create 

privately enforceable rights. Head Money Cases, 112 U.S. 580 (1884). Privately 

enforceable rights arise only if the underiying tteaty is self-executing. Committee of U.S. 

Citizens v. Reagan, 859 F.2d 929. 937 (D.C. Cir. 1988). Self-executing tteaties are those 

intemational agreements which "require no legislation to make them operative" and 

therefore "have the force and effect of legislative enactment." British Caledonian 

Air\mys Limited v. Bond, 665 F.2d 1153, 1160 (D.C. Cir. 1981) (citation omitted). 

Treaties that are not self-executing do not give rise to privately enforceable rights. 

Frolova v. Union of Soviet Socialist Republics, 761 F.2d 370, 373 (7th Cir 1985); see 

also Head Money Cases. 112 U.S. 580, 598-99. When a tteaty is not self-executing, its 

provisions cannot be enforced in the courts of the United States except "pursuant to 

legislation to cany [those terms] into effect." British Caledonian, 665 F.2d at 1160. 



Courts have found that the pertinent provisions ofthe Protocol are not self-

executing. Haitian Refugee Center v. Baker, 949 F.2d 1109, 1110 (11th Cir 1991), cert, 

denied, 502 U.S. 1 122 (1992); Bertrand v. Sava, 684 F.2d 204, 218-19 (2d Cir. 1982). 

Indeed, die tteaty itself demonstrates diat they are not self-executing. It states diat "the 

signatories were to communicate to the United Nations the 'laws and regulations which 

they adopt to ensure the application of die present Protocol.'" Haitian Refugee Center v. 

Gracey, 600 F. Supp. 1396, 1406 (D.D.C. 1985), affd on other grounds, 809 F.2d 794 

(D.C. Cir. 1987). This provision in die tteaty makes clear that implementing action by 

signatory states was necessary before the tteaty could become effective in those states. 

Likewise, the Tormre Convention is not a self-executing tteaty. See S. Treaty 

Doc. No. 100-20 (1988) (reservations and declarations of the United States Senate in 

ratifying the Torture Convention: "The Senate's advise and consent is subject to the 

following declarations: (1) That the United States declares that the provisions of Articles 

1 through 16 of the Convention are not self-executing."); see also 136 Cong. Rec. 

SI7486-01, 1990 WL 168442 (daily ed. Oct. 27, 1990). This is a clear manifestation of 

the Senate's intent in ratifying the Convention, and this Court should defer to the Senate's 

express announcement. See Restatement (Third) of Foreign Relations Law, § 111(h) 

(1987). As such diis Court has no jurisdiction to consider an individual's claim for 

protection under the tteaty and no individual is provided with a right of action. 

Khoiirassatiy v. INS, _ F.3d _, 2000 WL 347167 (9th Cir Apnl 5, 2000); Diakite v. 
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INS. 179 F.3d 553, 554 (7th Cir 1999); see Head Money Cases, 112 U.S. at 598-99. 

Because the Protocol and Tormre Convention are not self-executing, they do not 

confer any rights upon persons beyond diose granted by the implementing domestic 

legislation.. The United States has implemented its obligation under die Protocol by 

providing aliens widi an opportunity to apply for withholding of removal under ENA § 

241(b)(3), 8 U.S.C. § 1231(b)(3). That provision prohibits die removal of an alien to 

a country where the alien's Ufe or freedom would be threatened. An application for 

asylum is also deemed to be an application for widiholding of removal and for relief 

under the Torture Convention. 8 C.F.R. § 208.13 (1999). 

In this case, die ENS Commissioner has already made a determination that 

EUan is not competent to demonstrate an "intention to apply for asylum," and 

therefore not competent to submit an appUcation for withholding of removal or for 

relief under die Torture Convention. Gonzalez v. Reno, 86 F. Supp.2d 1167, 1189 

(S.D. Fla. 2000). The INS has concluded that "under universally accepted legal 

norms," Elian's father should speak for Elian. Id. Before reaching her decision, the 

Commissioner considered several factors including the fact that the INS had 

conducted two in-person interviews widi die fadier and found no evidence of abuse. 

Id. at 1989. The INS does not mle out the possibility of a case in which it would 

accept an asylum application of a young child against the wishes of a parent. See 



Exhibit K, Letter of the Attomey General at 3. The Anomey General indicated that 

the ENS would provide for a review of "objective circumstances relating to possible 

torture or persecution in the child's home country" if die child is too young to express 

a view on this matter. Id. In fact, as die Attomey General stated in her decision, die 

INS reviewed the asylum application filed on Elian's behalf and all other relevant 

available information and "found no credible information indicating diat the [Elian] 

would be at risk of torture or persecution if retiimed to his fadier." Id. 

The Attomey General's decision has been upheld by a district court in Miami 

which determined that her "conclusion is "controlling, conclusive, not manifesfly 

confrary to law, and not an abuse [of] other congressionally delegated discretion." Id. 

at 1188. Plaintiff, in essence, seeks to circumvent the adverse district court decision 

in Miami by raising Elian's persecution claim in this Court. As argued earlier, Lazaro 

should have raised this claim in the Miami disttict court and on appeal to the Eleventh 

Circuit, which appeal cunently is pending. 

Similar to the Protocol, the only enforceable rights that an alien has writh regard 

to the Tormre Convention are those afforded under this nation's domestic law. In 

1998, Congress passed the Foreign Affairs Reform and Restnicturing Act of 1998 

("FARRA"), Pub. L. No. 105-277, 112 Stat. 2681-822 (appearing as a note to 8 

U.S.C. § 123 I), authorizing the promulgation of regulations implementing the Torture 
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Convention and expressly limiting the jurisdiction of any court to review decisions on 

claims for protection under those mles. See FARRxA § 2242. Specifically, in FARRA 

§ 2242(d), Congress provided that federal courts could review claims under the 

Torture Convention only as peraiitted by INA § 242, 8 U.S.C. § 1252, IIRIRA's 

permanent provision goveming die jurisdiction of federal courts over cases arising 

under the immigration laws. Under FARRA's limited grant ofjurisdiction, the Court 

may not consider any claim regarding Elian's application for relief under die Torture 

Convention. Instead, a torture claim must be considered adminisfratively'through the 

filing of an asylum appUcation. See 8 C.F.R. § 208.13. As discussed above, the 

Attomey General already has made a determination that Elian is not competent to 

demonsttate an "intention to apply for asylum." Gonzalez, 86 F. Supp.2d at 189. 

Accordingly, the Attomey General has already concluded diat EUan is not competent 

to submit an application for relief under the torture convention. Petitioners may not 

collaterally attack that determination in these proceedings. 

Finally, petitioners arguments based on die Declaration Of Human Jlights are 

without merit. Petitioners argue that the rettim of Elian to Cuba would violate the 

United States' "obligations" under die Declaration of Human Rights. G.A. Res. 

217(111) (A) (Dec. 10, 1948). Motion, at 12. The Declaration of Human Rights, 

however, is not even a treaty but rather is a "non-binding resolution" adopted by the 
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United Nations General Assembly in 1948, Haitian Refugee Center v. Gracey, 809 

F.2d 794, 816 n. 17 (D.C. Cir. 1987), and therefore cannot support the petitioners' 

argument. 

C. PLAINTIFF HAS NOT SHOWN HE WILL SUFFER IRREPARABLE 
DAMAGE 

Lazaro Gonzalez cannot meet die burden of proving that Elian will suffer 

ineparable damage if the Court denies his request for a temporary resttaining order. The 

District Court for the Southem Disttict of Florida noted that "Even this well-intended 

litigation has the capacity to bring about unintended harm. Gonzalez, 86 F. Supp.2d at 

1194. The Miami Disttrict Court's observations respecting "die Attomey General's cleariy 

articulated views on die matter of whether Elian should rettim home, [and] the reality 

that each passing day is another day lost between Juan Gonzalez and his son" {id.) go to 

die heart of diis question. Since November 22, 1999, over 140 days have been lost 

between Elian and Juan Gonzalez. It is time to staunch that loss. 

The Court should deny Lazaro Gonzalez' request for a temporary restraining 

order because Elian will suffer ineparable harm if the Court grants it. Dr. Paulina 

Kemberg, who together with Dr. Jeny M. Weiner and Dr. Lourdes Rigual-Lynch, 

interviewed Juan Gonzalez and his wife, as well as Lazaro Gonzalez (on April 9 and 
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April 10, 2000, respectively), opined to ENS Commissioner Meissner conceming the 

"impact of a continued delay in the ttansfer of Elian Gonzalez into the custody of his 

father, Juan Gonzalez." See E.xhibits G, H, and I . It was Dr. Kemberg's opinion diat it 

was important for Elian to be clear about who has audiority for him. She continued, "Not 

to retum to his father as soon as possible may make him feel diat he has lost not only one 

parent, but two parents." See Exhibit G at 2. She stated, " It is my opinion diat die 

immediate, definitive, and unambiguous ttansfer of Elian into die custody of his fadier, 

Juan Gonzalez, preferably in a neutral setting, would make an essential contribution to 

Elian's mental and emotional well-being. This is especially so given that Elian is aware 

that his father has been in the United States for neariy one week Any ftirther delay 

in reuniting Elian with his father or any action that would create a sense of ambiguity or 

uncertainty as to who wUl be responsible for Elian's care and well-being could be 

expected to cause increasing stress and psychological harm to Elian." Id. at 3. She 

opines that "a ttansfer in a neuttal setting would be preferable," but "the most important 

consideration at this time is EUan's immediate and unambiguous reunion with his father." 

Id. 

This is not an action filed by Elian, but rather, a lawsuit filed by Lazaro, who 

insists on vindicating his own asserted rights durough collateral attacks. All parents 

would be gready upset by the prospect of a distant relative asserting rights on behalf of 

their child despite that the parents made known their contrary desires. Ultimately, the 
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purpose of the temporary restraining order is to prevent the defendants from reuniting 

Elian with his father. The expert medical opinions obtained by the defendants clearly 

indicate diat a definitive and unambiguous ttansfer of Elian's custody to his fadier works 

to Elian's benefit, not to his ineparable harm. Those same experts opine that any actions 

taken to delay the reunion between Juan Gonzalez and Elian, particularly because Juan 

Gonzalez is in die United States and Elian is aware of that fact, will signal continued 

conflict among die adults in EUan's life, and wdl complicate die child's psychological 

situation. See Exhibits G, H, and I . 

Additionally, it must be kept in mind that Lazaro Gonzalez is ultimately seeking to 

have the INS accept and adjudicate an asylum application he file on Elian's behalf 

Motion at 18. If this Court were to deny Lazaro Gonzalez the order he seeks, Elian 

would suffer no harm because in the event Lazaro Gonzalez's ultimately prevails either 

on appeal or before diis Court, there is little possibility, if any, that Elian's eligibility for 

political asylum will change. Stated another way, when it comes to the asylum 

application filed on Elian's behalf, time is not of the essence and, thus, an order 

precluding the govemment from simply ttansfering Elian's parole to his father will no 

way harm Elian. 

D. THE GO VERNMENT WILL SUFFER SUBSTANTIAL HARM FROM 
THE ISSUANCE OF A TEMPORARY RESTRAINING ORDER 

Lazaro Gonzalez has not shown that the issuance of a temporary restraining order 

will not the govemment's interests. To the contrary, a temporary restraining order wouia 

30 



hann the govemment's interests at multiple levels: it would substantially interfere with 

govemment's ability to honor Juan Gonzalez' legitimate demand that his son Elian be 

immediately rettimed to him, and EUan's interests in being reunited widi his fadier. 

Concomitantly, it harms Elian's psychological condition. See discussion above. It 

substantially interferes widi the Attomey General's ability to implement die immigration 

parole regulations that expressly require that the parole of an unaccompanied minor be to 

die minor's parent if diat parent is in die United States. See 8 C.F.R. §§ 212.5, 

236.3(b)(1) (1999); Reno v. Flores, 507 U.S. 292, 310 (1993). In addition; an injunction 

would harm the ENS's interest in adhering to the family reunification policy that is 

reflected throughout the Immigration and Nationality Act and its regulations. See 

Exhibit L, Declaration of Michael D. Cronin. Moreover, a temporary resttaining order 

would harm the INS's interest in being able to give effect to immigration decisions made 

by parents on their children's behalf Id. Last fiscal year, INS inspectors inspected a total 

of 345,000,000 nonimmigrant aliens at our points of entry. Id. A large percentage of 

these aliens were children, many them children of tender years like Elian. Id. 

E. A TEMPORARY RESTR.4INING ORDER WILL NOT SERVE THE 
PUBLIC INTEREST 

If this Court were to issue a temporary restraining order, die government would 

suffer hann from die standpoint of its intemational standing in protecting parental rights 

in cases involving Amencan children wrongfiilly removed from this country. See 

E.xhibit M, Declaration of Assistant Secretary of State for Consular Affairs Mary A. 



Ryan. A restraining order would disserve the public interest by undermining the 

principle that parents should decide what is best for their children. It would disserve the 

public interest by undermining die ability of immigration inspectors to look to parents or 

other responsible adults to make immigration decisions for minors. And it would 

disserve the public interest to ignore accepted intemational practice in cases involving a 

sole surviving parent located in die United States, where we would expect the foreign 

county to rettim the child to die surviving American parent unmediately. Id. 

The admission of aliens is a sovereign power reserved to die political branches of 

the govemment. Fong Yue Ting v. United States, 149 U.S. 698, 707-11 (1893); Jean v. 

Nelson, 121 F.2d 957, 964 (11th Cir 1984), affd, 472 U.S. 846 (1985). The 

immigration laws, regulations, and policies of die United States all entail consequences 

that may extend beyond a particular alien to touch upon such vital govemment interests 

as intemational relations. See INS v. Agidrre-Aguirre, 119 S. Ct. at 1449 ("in the 

immigration context. . . officials 'exercise especially sensitive political ftinctions that 

implicate questions of foreign relations.'") (quoting INS v. Abudu, 485 U.S. 94, 110 

(1988)). 
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CONCLUSION 

Based on the foregoing reasons, Lazaro Gonzalez's motion for a temporary 

restraining order should be denied. 
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t o Seal 

T h i r t y - t w o (32), i n c l u d i n g cover page 
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AO 10i5 !Rev. 7/B7) AHltlavlt far Sear<* Warrant 

PmtEh States Ptstrttt CQlcurt 
SOUTHERN DISTBlCTOIf ^ I f ™ * 

^ ^ i ^ r r r r ^ l ^ ^ i ^ ^ i ^ APPLICATION AND AFFIDAVIT 
THE RESIDENCE LAZASO GONZAi,^.. O.ATHD AT F O R S E A R C H W A R R A N T 
2316 N.W. 2ND STREET, MIAMI. M I A M I - D A D E COUNTY. fdUMBER: 

FLORIDA 
being duly sworn depose and 

I Mary A. RodrlfluM S 0 X • 

, a ^ , ^ " senior Special Agent. U.S. Immigration and Naturalization Sep/icg and have reason to believe 
• " oniiisi'Tiiiie 

that I - -on tnc) person of or on the property or premises known as (nomo.dweHpfaf. and/or ta»iion) 

TOE RESIDENCE OF lAZARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIAMI, MIAMI-DADE COUNTS'. 

FLORlC'A, 

SOLTTHERN District of FLORIDA in the 
there Is now ciincealed a cerTain person or property, namely (̂ cisoriijoihapBreDnarpnspnty tobosoiad) 

THE PERSON o r ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 6.1993, A NATIVE AND CITIZEN OF CUBA. 

w h i c h is (d3i«an«orrnort fc»s«fa-B«W>»nOMiaro«.donhund«Ruta-*1(b)of lhQFe^«^ A B O C Q T 
BEIhJG UNLAWFULLY RESTRAINED AND THE SUBJECT OF AN INS ADMINISTRATIVE WARRANT QF ARREST 

United Stales code. 
concerning SI violation of Title Soctlon(a) 

TTie facts to support a finding of Probable Cause are as follows: 

SEE ATTACHE-D AFFIDAVIT 

Continuad on the anacneo sheet and made a part hereof, ^ Yes [ j 

Signature ̂  Afflani 

Swom to before tne, and subscribed in my presence 

r̂ ame ̂ rnrt Title ot judicial Officer 
Thi5 'arm kvqe aloclnKkCsiMY prodgcrsa b y Et 'M F f t d ^ n l riUin\c, Inc. 

Coo[ll 3Va 1689 I'TS 30SS ZS:CT OO/fS/tO 
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AI;1:-IDAVIT 

Dt:L'oi:c inc, Che undersigned aut i i o r i t y , on t i i i L - doy per son.--.11 y 

,-^ppeareci Mary A. Rodrigue?.,, who a f t e r being d u l y sworn, depose? 

and .says : 

1. I am Mary A. Rodriguez, Senior Special Agent, [Jn.ir.ed 

States Immigration and Naturalization Service (INS) . .̂ ^ .r'(!?W?)5'£.;,-: p ^ o Q 
1 f „ 1 i 1 t ( -> " i l l „ 

• , ^ • ' ̂ -' 1 ' • 

spfec ic . l a g e n t , my d u t i e s i n c l u d e t h e a p p r e h e n s i o n o f a l i e n s who 

are i n t h e U n i t e d S t a t e s i i i e g a l l y ; e n f o r c e m e n t o f t h e 

ir'.\;nig.Tat,i.on Laws; and c o n d u c t i n g i n v e . ' s c i g a t I o n s i n t o .?ui ipccted 

v i o.Tat.lon.s o f t h e c r i m i n a l s t a t u t e . ^ w i t h i n t h e I m m i g r a t i o n and 

N3fc . i .D[ ia l i ty A c t { I t i A ) . I am a u t h o r i z e d b y T i t l e 8, U n i t e d S t a t e s 

Code, s e c t i o n 1351 t o . I n t e r r o g a t e any a l i e n o r p e r s o n b e l i e v e d t o 

bf? ,5n r . i i e n as t o . h i ^ / h e r r i g h t t o be o r t o retT-M^in i.n t;v.'. U n i t e d 

iit.r.i.e:-. o r t o a r r e s t any a l i e n i n t h e U n i t e d Sta te .? i . f i : t i c rc is; 

;tf,y rc ;ayon Lo b e l i e v e L h a t t h e a l i e n so a r r c a t s d i s i n t h e Uf i iLOd 

.? r .̂ r. ::, •] •< v i o L :i. o n o f .any law cc r e ^ c j u l a t l o n made i n pu r.';;u;:Uir.c c f 

Clinton Library Photocopy 
fOQl^ OYQ 1689 M£ 7.07,3. CS^CT QQ-tZ-tO 
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law r e g u l a t i n g t h e admi.';sion, e x c l u s i o n , o r e x p u l s i o n o f a l i e n s , 

o r t o a r r e s t any a l i e n i n t h e U n i t e d S t a t e s i f I bav«s r e a s o n t o 

be.laeve t h a t Lhe a l i e n so a r r c t a b e d i s i n t h e U n i l i e d SLatea i n 

v i a l a L i o n of any law or r e g u l a t i o n and i s l i k e l y t o abscond 

before a warrant can be obtained f o r his/her a r r e s t . 

2. On November 25, 1999, two fishermen encountered a young 

boy O.I an inner tube f l o a t i n g several miles o f f tine coast of Fort 

Laudecdalci, F l o r i d a . They rescued the boy, E l i a n Gonzalez, who 

was then f i v e years o l d . The fishermen contacted the United 

States Coast Guard, who rendezvoused w i t h t h e i r vessel and Elj.an 

was taken aboard the Coast Guard c u t t e r . The Coast Guard took 

E l i a n t o shore, where he was then taken t o Hollywood Memorial 

Hospital t o t r e a t e d f o r dehydration and exposure. 

3. INS immigration inspector Edward Agundez and United 

States Border P a t r o l Agent Verne Eastwood responded to the 

h o s p i t a l . E l i a n Gonzalez i s a na t i v e and c i t i z e n of Cuba, who i a 

subject to the Iinmigration and N a t i o n a l i t y Act- He had departed 

Cuba on a boat w i t h h i s mother, Eli s a b e t h Brotons, and step­

f a t h e r , Lazaro Munero, on Novem^ber 22, 1999, along w i t h ten other 

personti. During the voyage, they encountered heavy seas. The 

vessel capsized. Elian's mother and step-f a t h e r perished, along 

wlLh e i g h t other.?- E l i a n and two other people survived. 

4. Mr. Agundez met with T.azaro Gor\zaloz, who wa:; at tho 

ho:ipiLal and adviticd that he was Elian'.s great-uncle. I.ri?.aTO 

SOOl 3Va 1689 fTS ZOZS, CS:CT 00/^6 fO 
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Gonzalez i d e n t i f i e d a c h i l d i n a photograph presented to him an 

E l i a n , and Lazaro presented h i s own photograph showing Eli a n w i t h 

h i e - n a t u r a l pi^i:Q-nt.s. Due t o Elian'.s continuing medical 

treatment. Inspector Agundez deferred Elian's immigration 

i n s p e c t i o n f o r a p e r i o d of 30 days, pursuant t o 8 C.E'.R. § 

/'.3.5.2(e). He was te m p o r a r i l y paroled i n t o the custody of Lazaro 

Gonzalez pursuant t o se c t i o n 212(d)(5) of the INA, B U.S.C. § 

l l S 2 ( d ) ( 5 ) , and ordered t o report f o r deferred inspection on 

December 23, 1939, at 9:00 a.m. Ex h i b i t A. 

5. El i a n ' s n a t u r a l f a t h e r , Juan Miguel Gonzale2, contacted 

the Cuban Foreign M i n i s t r y and requested the r e t u r n of his son 

Eli a n . O f f i c i a l s of the INS and the State Department interviewed 

Juan Miguel Gonzalez on December 13 and 31, 1999, i n Cuba, t o 

evaluate h i s cla i m t h a t he was Elian's f a t h e r and wanted hia son 

returned. On January 5, 2Q00, INS CoromiSsioner Doris Meissner 

dotcrTiined t l i a t Juan Miguel Gonzalez was Elian's b i o l o g i c a l 

f a t h e r and has l e g a l custody o£ Elian under Cuban law. E x h i b i t 

B. Accordingly, Juan Miguel Gonzalez had the r i g h t and 

o b l i g a t i o n t o represent E l i a n i n a l l l e g a l t r a n s a c t i o n s and a c t i 

i n which E l i a n has an i n t e r e s t . Juan Miguel Gonzalez advised 

the IMS t h a t he d i d not want Elia n t o seek p o l i t i c a l asyluiti i n 

the United Stsites, and reque.'sted Elian'.s immediate r e t u r n to 

Cub.-ii . 

G. Atr-orneyt reprn-'scsnting Lazaro Gonzalez asked the 

90011] DVa i689 fTS 202O CS:CT OO./fZ.^^O 



04/21/00 FRI 21:23 FAI 3055307195 USAO-FLU ijOOB 

Attorney General t o review Commissioner's MHi.s.sner's January 5, 

2000 d e c i s i o n . On January 12, 2000, the Attorney General upheld 

the'. C:oramiS3ioncr'a d e c i s i o n t h a t ji:an Miguol Gonzalez, a<5 Elian's 

fathe:r, has sole a u t h o r i t y t o speak f o r hi-'j son i n immigration 

matte'rs. E x h i b i t C. 

7. On January 19, 2000, Lazaro Gonzalez f i l e d a complaint 

i n the United States D i s t r i c t Court, Southern D i s t r i c t of 

F l o r i d a , c h a l l e n g i n g the INS's decision not t o consider an 

a p p l i c a t i o n f o r p o l i t i c a l asylum submitted on behalf of Elian. 

Gonzalez v. Reno, e t a l . . Case No. 00-0206-CTV-MOORE. On March 

21, 2 000, the Honorable K. Michael Moore, United States D i s t r i c t 

Judge;, issued an Order g r a n t i n g the United States' motion to 

dismiss or, i n the a l t e r n a t i v e , f o r summary judgment. Lazaro 

Gonza.lez f i l e d a n o t i c e of appeal on the same day. 

B. On A p r i l 6, 2000, Juan Miguel Gonzalez a r r i v e d in the 

United States. He i s c u r r e n t l y r e s i d i n g i n Bethesda, Maryland, 

and e a r n e s t l y wants t o be r e u n i t e d w i t h his son Elian-

9- On A p r i l 12, 2000, the INS, a c t i n g through Executive 

Associate Cominissione.': Michael Pearson, issued an O.rder to Lazaro 

Gonzalez to b r i n g E l i a n t o the Opa Locka A i r p o r t i n Mlaiai-Dade 

Coimty, F l o r i d a , on A p r i l 13, 2000, at 2:00 p.m., f o r the purpoisin 

of t r a n s f e r r i n g custody of El i a n to the INS. Exhi.bit D. At the 

appointed txme and place on A p r i l 1.3, Lazaro Gnne.sicz f a i l e d to 

appen..iL to Lransfe.T- custody of Eli a n . 

iOOia 3Va i.689 I'TS ZOZS. 00,/?'6/l'0 
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10. On January 7, 2000, Lazaro Gonzalc^z f i l e d a pGtiti.on i n 

the c ; i r c u i t Court of the Eleventh Judioi.ai C i r c u i t , i n and t o r 

Miami,-Dade County, F l o r i d a , family Divi.'jion, Ecckinq tempor^Jty 

custody of E l i a n Gonzalez. Gon2a.l.gz v. Gonzalez, Case No. 00-

0049-FC-2B. On January 10, 2000, the Court granted,, on an 

emergency ex pa r t e basis, a Temporary Pr o t e c t i v e Order granting 

Lazai:o temporary custody pending service cf process upon Juan 

Migueil Gonzalez and a f u l l hearing. On A p r i l 13, 2000, a 

3ucce;33or judge issued a F i n a l Order dismissing the p e t i t i o n f o r 

lack of subject matter j u r i s d i c t i o n due to f e d e r a l preemption, 

and lack of standing. 

11. On A p r i l 14, 2000, Michael Pearson, INS Executive 

AsflociaLe Commissioiie2r f o r F i e l d Operations, sent a l(5:tter to 

Lazaro Gonzalez t o make cle a r t h a t Elian's parole i n t o his care 

was revoked at 2:00 p.m., Thursday, A p r i l 13, 2000, when Lazaro 

f a i l e d t o comply w i t h the INS's i n s t r u c t i o n t h a t h© present Elian 

at the Opa Locka A i r p o r t . E x h i b i t E. On J^ p r i l 21, 2000, Jamss 

T. SppBarman, J r . , INS Deputy Assistiiint D i s t r i c t D i r e c t o r t o r 

Investigation.s, issued a Warrant of Arrest f o r E l i a n Gonzalez-

E x h i b i t F. 

12- Once the INS revoked Elian's parole, hi?5 remaining i n 

the Unittid States i s ^ v i o l a t i o n o l law. Moreover, l,jai:aro 

Gonzalex. haa refut i c d t o r e t u r n physical custody of E.lian to the 

ai; ordered by the INS. In h is l e t t e r of A p r i l 13, 2000, 

gOOia DVa i689 fTS ZOZS> 00 ./iZ .'VO 



04/21/00 FRI 21:23 FAI 305B30719B USAO-FLU 

Executive Associate Commissioner Pearson advj.sed: 

Absent an order from the Eleventh C i r c u i t 
e n j o i n i n g Eli.^n's t r a n s f e r to his f a t h e r , you 
have no l e g a l biaais to continue to exercise 
c o n t r o l over E l i a n . Moreover, you are 
hol d i n g E l i an,without the consent of h i s 
f a t h e r and without the consent of the 
Immigration and N a t u r a l i z a t i o n Service, 
E l i a n ' 5 c u r r e n t l e g a l custodian under the 
immigration laws. 

E x h i b i t E- When the st a t e court dismissed Lazaro Gonzalez' 

p e t i t i o n , i t terminated the Temporary P r o t e c t i v e order which had 

granted Lazaro temporary custody of E l i a n . Therefore, Lazaro 

Gonzalez has no c l a i m of a r i g h t t o custody based on the now 

dismissed s t a t e court proceeding. In the absence of l e g a l 

a u t h o r i t y from the INS t o r e t a i n custody of E l i a n , or the consent 

of Elian's f a t h e r , Juan Miguel Gonzalez t o r e t a i n custody, Lazaro 

Gonzalez i s u n l a w f u l l y r e s t r a i n i n g E l i a n Gonzalez. 

13. On A p r i l 19, 2000, the United States Court of Appeals 

for the Eleventh C i r c u i t issued an Order g r a n t i n g E l i a n 

Gonsaliaz's motion f o r i n j u n c t i o n pending appeal. The Court's 

Order expressly d i d not decide ^'where Or i n whose custody 

P l a i n t i f f should remain while t h i s appeal i s pending. This Order 

only prevents P l a i n t i f f ' s removal from t h i s country." Zê ti Order 

ai: 15 n, 16. 

14. Since he; was paroled i n t o h i s great-uncle's cu.stody, 

Elian Gonzalez ha,-'; resided st Lazaro Gonzalez's homo located aL 

231'3 >J,w. 2nd S t r e e t , Miami, F l o r i d a . The home i s .9 one-story, 

600 ig 9Va i689 fTS Z0Z3. l'S:CT OO'l'6/f'O 
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two-bedroom, f a m i l y roaidence loca,ted i n Miami-Dade County, 

F l o r i d a , w i t h i n the c i t y l i m i t s of the Cit y of Miami. The home 

i s locaLed on Northwe."5t 2nd Street, bounded by Northwest 23rd 

Avonui^ on the East and tslorthwest 24th Avenue on the West. The 

perso'is i n h a b i t i n g the residence include Lazaro Gonzalez, h i s 

wife .Angela Maria, a d u l t daughter Marisleysis Gonzalez, and 

El i a n . I n a d e c l a r a t i o n f i l e d i n the D i s t r i c t Court proceedings, 

Ma r i s l e y s i s Gonzalez s t a t e d t h a t she and E l i a n shared the same 

room i n the house. The INS has maintained d a i l y s u r v e i l l a n c e of 

the residence at 2319 N.W. 2nd Street, Miami, F l o r i d a . I have 

reviewad the l a t e s t s u r v e i l l a n c e reports and they i n d i c a t e E l i a n 

Gonzalez i s s t i l l r e s i d i n g at 2319 N.W. 2nd St r e e t , Miami, 

F l o r i d a . 

15. Based on t h i s i n f o r m a t i o n , I have probable cause t o 

believe t h a t E l i a n Gonzalez i s being u n l a w f u l l y r e s t r a i n e d . 

Further, I have probable cause t o believe he i s located at the 

Lazaro Gonzalez f a m i l y residence at 2319 N.W. 2nd Stre6?t, Miami, 

Miami-Dade County, F l o r i d a . This a f f i d a v i t requesta t h a t a 

search warrant be issued, a u t h o r i z i n g United State.^ Immigration 

arid N a t u r a l i z a t i o n Service o f f i c e r s to enter the residence of 

Lazaro Gonzalez, located at 2319 N.W. 2nd Street, Miami, F i e r i d^i, 

to seize the person of Elian Gon7.,?le7,. 

l b . ThR under-Signed a isO reguests that the search warrant 

permit execution during n i g h t timft hour.?. During the l a s t two 

7 
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weeks, lar g e crowds, up to several thousand people, have gathered 

outi;ide 2319 N.W. 2nd Street t o prote^st the United Statct; 

Government' 53 a c t i c n s i t o r e u n i t e F'.lian w i t h hi-s f a t h s r . L a r g o 

numbers o f i n d i v i d u a l s have i n d i c a t e d t o t h e media c o v e r i n g t h e 

event t h a t they i n t e n d t o form a "human chain" to prevent the INS 

from e n t e r i n g the home of Lazaro Gonzalez. The numbers of 

i n d i v i d u a l s outside the non-.e d'.orndles during th^a n i g h t time 

hours _ I n order t o meet the l e a s t amount of resistance from any 

crowc gathered outside the homa, ensure the safety of Eliari 

Gonzalez, and p r o t e c t the o f f i c e r s executing thei warrant, the INS 

may p'lan t o execute the. search warrant during n i g h t time hours. 

FURTHER AFFIANT SAYETH NAUGHT. 

MARY A. CODRIGUEZ 2J 
Senior Special Agent V.J 
United States Immigration and 

N a t u r a l i z a t i o n Service 
Miami, F l o r i d a 

Sworr'i t o and s u b s c r i b e d b e f o r e me t h is ̂ J!^^'^ day o f A p r i l , 2000. 

n ^ A s ^ ^ r t E ! ^ MA^iTWC^"""jr j 'DGl 

TTOia ova i689 I'TS ZOZQ, SS^CT 00/\Z'\0 
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JPlN-05-26100 1 1 - 2 0 
INS GENERRL COUNSEL 2 0 2 5 1 4 S0^<, P. 0 2 / 0 3 

D e p a r t m e n t o f Jus t i ce 

Inimi^tion and Naturalizarion Service -

Office of Ac Executive AssxHate Comniissioner <2S[Sirct:t NW 
IVvskinpon. OC 20536 

JAN - 5 2QQ0 

Mr. LxTjixo GoDzalez 
2319 N.W. 2nd Street 
Miami, Florida 3312S-5207 

Dear Mr. Gonzalez, 

We appreciate your cooperation during our consideratian of immigration maners relaring 
to Elian Gonzalez and your meeting with us in Miami on December 20th. After careful 
consideration and cowultation with her legal advisort, the INS Commissioner has made several 
dclfwrninations in this case, of which I am now prepared to inform you. 

The INS has been in dircet contact wiih Juan Miguel Oonzalez-Quinteria. Mr Gonzalez-
Quintana has provided reliable documentation that he is Elian's biological father and that he now 
has Irgal custody ofthe child under Cuban law. As such, he has the nght and obUgatiOn to 
represent Elian in all legal transactions and acta in which Elian has an interest Tlierefore, we 
have determined that Mr. Gonzalez-Quintana has the authority to speak fcr his son in 
immigration maltere, -Mlet carefijlly constdering ail relevant factors, we have determmed that 
there is no confUct of interest between Mr. Gonisal*i-Qiiintana and his son, or any other r̂ Jison, 
that \vould warrant our declining to recognize the authority of this father to speak on behalf of 
his son in imxnigxation manors. Further, v/e took steps to ensure that Mr. Gonzalez-Quintana 
could tsxpress his tme wishes at our interviews wilh hixn, and aiter carefiilly reviewing the results 
ofthe iinterviews, we are convinced that he did so. 

Roger Bemstein and several of his associates, attorneys in Miami, have submilti:d severa l 
Forms G-2S, Notice of Endy and Appearance as Ationvcy, for Elian. Some of these Foniis G-28 
were signed by you on behalf of Elinn. On othere. Elian himself has printed his first name. After 
carclull consideration, wc have detennined that we cannot recognize any of the Forms G-28 as 
authorizing these attorneys to represent Elian in immigration matters. Although the INS has 
niac<;d Elian in your physical care, such placement does not confer upon you the authority to act 

/ on biihaif of Elian in immigratioa matters or audiorize representation in direct opposawn lo ihc 
express wishes of the child's custodial parenL Fuither, we do nol believe that EUan, who 
recently tumed six years old, has the legal capacity on hia own to aufhcirize reprcscnution. 
Finally, Mr. Gonzalea-Quintana has expressly declined to authorize Mr. Bemstein or his 
assor.i,aies to represent Elian. Therefore, the INS cannot recogniss them as Elian's 
reprtsentatives. i ^ i ^ . . . . ^ — ^ 0 0 0 0 0 J 
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In Our direct conversations with Mr. Gonzalez-Quintana, he has rcpea,tedly informed us 
of his decision not to assert Elian's riglrt to apply for asylum. Mr. Bemstein and his asaociates 
have jarepared and submitted asylum applicadons on Elian's behalC one of which was signed hy 
Elian. After carcfiil consideradon, wc have detennined that Elian dow not have ihe capacity to 
apply for asylum without the assistance of his parent. Further, neither the applications'you have 
submi tted nor any other infiaraiation available indicates that Elian would be at risk of harm in 
Cuba such tiiat his interests might so diverge from those of his father that his father could not 
adequately irtpresent him in this matter. Therefore, given Mr. Gonzalez-Quintana's decision not 
to assm Elian's right to apply for asylum, wc cannot accept the asylum applications as hivine 
been jnjbmilted on Elian's behalf 

Mr. Gonzalez-Quintana has also repeatedly requested that EHan be retumed immediately 
to his custody in Cuba. We consider this to be a request to withdraw Elian's application for 
admission to the United States, made by Elism's custodial paiem with authority to speak for Elian 
m imtoigrution matters. Therefore, we have grawed Mr. Gonialez-QuinUma's ffiî uest to 
withd;:̂ w Elian's application for admission to the United States. 

Upon his arrival, Elian was temporarily paroled into the United SUtes. Arrangements 
should now be made within the next nine days for Elian's reunion with his father. H is our hope 
diat yiiLL witl be able co make arrangements with your nephew to ensure that EUan is returned to 
him and his immediate family as soon as possible. The INS is prepared to provide whatever 
assistiuice would be appropriate. Wc are also aware that neutral third parties have offered to 
facilititB Elian's retum to Cuba and we are ready to work with ihcm as airangemcnbs are sought. 

We appreciate your family's immediate willingness to care for and comfort Elian after 
the tragic loss of his mother and stepfather and his ordeal 0x1 the high seas. Please be assured 
that we would be happy to facilitate continuing contact between Elian, his father, and your 
familj'. tf Elian and his immediate family wished to apply fbr tourist visas at some point in the 
ftiture, the Consular Section at the U.S. hiterests Section in Havana would, of course, consider 
them very favorably. 

Sincerely 

'earson 
Executive Associate tZommissioner 
fbr Field Operations 

000004 

T M T a i (J 
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T.,:i nd.n Oflbeii'g-Br-auii, E s q . 
Roger A. B e r n s t e i n , - E sq. 
Hackley, BornGCein fk Osberg-Braun, P.L. 
TurnberrY Plasa 
2 8 75 NE ISl*"' s t r e e t 
Penthouse IB 
Avantura, F l o r i d a 33130 
Spencer Eig, Esq. 
42 0 L i n c o l n Road 
Suite 379 
M i a m i Biri'Ti cl-», F l o r i d a 3 313 9 

Dear MacsrB . Eig and fiemsv.e.in and Ms. Osberg-Braun: 

T have re-viewed your l e t t e r of January 5 concerning the case 
of E l i a n Gonzalez, as w e l l aa che iasues Uhac Mr. BernBtesin 
r a i s e d when he and others meL w i t h me on t:he evening of January 
7, i n c l u d i n g che £*ĉ - t h a t you have f i l e d a cuetody a c t i o n on 
b e h a i e o f La-zaro G o n z a l e z i n t h e Miami-Dade C o u n t y C i r c u i t C o u r t . 
I understand t h a t c o u r t has grantad a temporax-y protect;ivo order 
Co L a z s r o Gonaalws^- W h i l e 1 am a l w a y s Open t o c o n s i d c i r i i ' i g I'lil-w 
inforTTv=.tion thai:, might a r i s e , I am not cu r r e n c l y fivrari^ of any 
basis f o r re-^ersing Commiseloner MeiBEner''B decisior" t h a t Juan 
Gonzalt:z--Elian's father--haB the sole authorit:y t o speaK f o r hie 
son Oil I t f i m i g r a t i o n matters. 

A£; you know, the United States i s not a p a r t y t o ths a c t i o n 
yau ha\̂ ai fil«d i n F l o r i d a c o u r t , nor i s i c named i n ths temporary 
p r o t G c t i v e o r d e r t h a t the F l o r i d a C i r c u i t Judge iseuiad January 
ID. Indeed, Lhe question of who •may speak foir a si>:-year-old. 
c l i i l d ii-L a p p l y i n g f o r admission or asylum a maccer of f e d e r a l 
immigrcvtion law." Nothing J n the temporary p r o t e c t i v e order 
chiingeE; the government ' s • det e r m i n a t i o n thcit Juan Gr.iTir.«lftz can 
wi(--hdrr-iw a p p l i c a t i o n s Tor admission and ayylum r e l a t i n g Co E l i a n 
and uheit he i-iae done^ $o - in. the Department's :judgmenL, r-he 
F l o r i d a c o u r t ' a order has no fo r c e o r effecc i n s o f a r a.-s INS's 
ttdvnin.i-Ti," '•'•Jf-ion of rhe immigration ItiwB i s concerned. 

I n our meeting l a s t Friday evening, Mr. Barnstcin said than. 
INiS it.5el-f had o r i g i n a l l y -announced t h a t i::Late courcs could 

ri3',̂ ?0.1,v(?. E l i a x i ' B s t a t u s i n t h e U n i t e d S t a t e s . T. th i t - i l c i t i-J 
. I m p o r t a n t t o c l a r i f y , t h e r e f o r e , t h i . t ^ D e p a r t m E n t ' a view;; aboun 
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the; p o E E i b l e r o l e o f s t a t e ; c o u r t s i n a case such as t h i s . Jn t h e 
f i r s t few days a f t e r E l i a n ' s a r r i v a l i n t h e U n i t e d S t a t e s , when 
i t was su g g e s t e d Chan INS' e placemenc o f E l i a n i n t h e car&i o l ha.s 
grea i i - n n c l w amounted c:o a g r a n t o f custo d y , INS i n d i c a t e d tha,t i t 
c o u l d n o t g r a n t c u s t o d y and t h a t such a r e q u e s t w o u l d have t o be 
put b e f o r e t h e sstata oiiLirLis. Ae t h e case e v o l v e d , i t became 
c l e a r t h a t K l i a n ' s f a t h e r , who was s t : i l l i n Ciiba, -was a s s e r c i j i g ^ 
pa rente.! r e l a t i o n s h i p w i t h E l i a n and had a d e q u a t e l y expressed h i s 
wish, under t h e i m m i g r a t i o n laws, f o r E l i a n ' s p e t i t i o n f o r 
adm i e s i o n t o t:hiB c o u n c r y co be wit:hdrawn. I n t h e s e 
C-Lrcamsicancee, INS waa o b l i g e d - t o de t e r m i n e whether th© f a t h e r 
was thai a p p r o p r i a t e p e r s o n t o speaJc f o r E l i a n on i m m i g r a t i o n 
iseuee. That q ^ i e s t i o n , as I havfi s a i d , remains one o f f e d e r a l , 
n o t s t s i t e , l aw. The Commiaaioner' s r e s o l u t i o n o f t h a t q v i c s t i o n - -
aE w e l l ae o f o t h e r I m m i g r a t i o n ma,tt<Ers--may be t h a l l e n g e d , i f ar. 
a l l , o n l y i n f e d e i ' a l c o u r t . We a r e p r e p a r e d t o l i t i g a t e i n t h a t 
forum. A c c o r d i n g l y , Commissioner Meissner has d e t e r m i n e d t h a t 
t h e January 14 d a t e s h o u l d be extended t o aocommodace any f e d e r a l 
c o u r t j-ji-oceedinge. T h i s l i c t l a boy has been t h r o u g h BO mucVi, mnH 
i t i s t h e r e f o r e i m p e r a t i v e t h a t a l l o f us do what we can t o 
t'feaolvd; h i e case as soon aa p o s s i b l e -

W:.th r e s p e c c co che i s s u e s r a i s e d i n your J a n u a r y 5 I s t t e r , 
I would make t h e f o l l o w i n g o b s e r v a t i o n s - E l i a n Gonzalez i s a 
e i x - y e a r - o l d c h i l d who has l o s t h i e mother. As a g e n e r a l macteir, 
when dcjc i l i n g w i t h a c h i l d t h i s young, t h e i m n i i g i - a t i o n law, l a k e 
r.-.thi-r .:\rc5.f? ô ^ law, l o o k a t o t h e wishes o f the s u r ^ ' i v i t i g pax-ent . 
One c i r c u i t c o u r t case i n d i c a t e d c h i i t a twelve-yesax--cild. c h i l d may 
a p p l y ::or asylum o v e r che wishes o f hii? p a r e n t s i n some 
circumiStancsE. .S/wo i»C>I<ivt?h4fe Meege, 774 P. 2d 731, "736 (7"̂ *̂  
C i r . 1198 5) . That case a l s o makes i t c l e a r , however, t h a t a 
t w e l v e - y e a r - o l d o h j , l d i s *near t h e l o w e r end o f an age range i n 
which i i m i n o r may be mature enoucjh t o a s s e r t ce-ri.ain i n d i v i d u a l 
r i g h t s th,9t e q u a l o r o v e r r i d e t h o s e o f hisj p a r e n t s . " 
ComrniEisioner M e issner nas d e t e r m i n e d t h a t , under a p p l i c a b l e law, 
Eli,3 i i I H t o o yoUng t o make l e g a l d e c i e i o n s f o r h i m s e l f , and than 
h i s fa'rher has Lhe l e g a l r i u t h o r i t y t o speak f o r him i n 
i m m i g r i i t i o n ma t t f t r s . 

Govftmisaionoisr M f t i s s n t r reached h er d e c i s i o n t h r o u g h a c a r e f u l 
and t h o r o u g h p r o c e s s . A l l o f t h e a v a i l a b l e i n f o r m a t i o n was 
c o n s i d e r e d , i n c l u d i n g t h e r e p o r t s from two l e n g t h y and p r i v a t e 
i n t e r v i e w s w i t h F.lian'a f a t h e r , Juan Gon-wialp7. and t h e risrport. 
i r o m f.-ie December 'AQ meciii.ag E l i a n ' s g r e a t u r i c l a and c.;oia:/j.iL 
.And ea-h o f y-ou . Commissioner MeiSSner a l s o c.arM-.J: T T y cons j-dtdr iid 
Che a l l e g a t i o n t h a t Juan Gonzalez was under aoroe fo.rm o l 
c o e r c i o n , and i.s c o n f i d e n t , haasd on l i c r r e p r e e e n t a t i v e ' s d i r e c r . 
eoncaeL w i t h aus.n Gonzalez, t h e f a t h e r ' s ; v e r y c l o a e r e l a U i u n s h i p 
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v/it-_h E l i a n , and t h e o c l n i r e vidence p r o v i d e d , t h a t t h e f a t h e r has 
expresiaed h i s t r u s wi^ihes i n a s k i n g t h a t h i s son be r e t u r n e d t o 
him. 

Tl-ie INS doR!? not OJ^ e OUl: Chfe p o s s i b i l i t y o f a case i n which 
an aayluin a p p l i c a t i o n would be accepteid Erom a young c h i l d 
against the wishes o£ a parent. I n t h a t regard, the INS 
Guidelines f o r Children's Asylum Claims provide a u s e f u l 
framework. I n p a r t i c u l a r , they provide f o r a rt=:view of the 
o b j e c t i v e circuniatances r e l a t i n g t o p o s s i b l e t o r t u r e or 
pereecution i n t h e c h i l d ' s home country i i i cases where a c h i l d i s 
coo young t o express a competent view on these matters, The INS 
r«view<?d the asylum a p p l i c a t i o n you sought co f i l e on Elian'g 
behalf, consider-ed a l l other r e l e v a n t a v a i l a b l e infoirmation, and 
found no o b j e c t i v e b a s i s f o r o v e r r i d i n g the f a t h e r ' s wishes f o r 
hi.-^ .son. 'In particul.a.r, the. TN8 found no c r e d i b l e i n f o r m a t i o n 
indicatg,ng t h a t the c h i l d would be at r i s k of t o r t u r e or 
persecTition i f r e t u r n e d t o h i s f a t h e r , and thus concluded chat i t 
had no reason t o question the f a t h e r ' s d e c i s i o n not t o assert 
asylum c l a i m . 

The s p e c i f i c language you c i t e from ths I N S inspector's 
ii'ield flanual i s not a p p l i c a b l e here. i c i s designed t o protecc 
an unaccompanied, minor Who a r r i v e s here I l l e g a l l y , has no parent 
to speak f o r him, and i s also capable of speaking f o r himself. 
I n thojse circumstances, i f the c h i l d i n d i c a t e s a wiah t o r e t u r n 
v o l u n t a r i l y t o h i s country of o r i g i n , he would normally be 
allowed t o withdraw the a p p l i c a t i o n f o r admission and be sent 
home, jrather ehan being placed intC) removal proceedings. i f che 
c h i l d expresses a f e a r of persecution, however, the F i e l d Manual 
provid<ia t h a t t h e c h i l d should be placed not i n expedited removal 
proceedings, b u t r a t h e r ixi conventional removal proceedings 
beforo an i m m i g r a t i o n judge. 

Ncathing i n thia f i o l d guidance suggests t h a t a fathex'' a 
wii^hes re.gardincj h i s fsix-year-old c h i l d should be overridden. On 
chti c o n t r a r y , i n a r e l a t e d p r o v i s i o n you do not c i t e , t-.hi?. F i e l d 
Manual maJces i t c l e a r t h a t the f i r s t r e s p o n s i b i l i t y of che INS 
v/hen c o n f r o n t e d w i t h an vmaccompanied minor i.? to attempt i-o 
remedy the s i t u a t i o n by f i n d i n g the. ch1.1d''s parent or l e g a l 
guardian, even i f t h a t person i s outside the United .qtaces. i t 
i s only when t h a t e f f o r t i s unsucceBsful t h a t the F i e l d Manurjl 
Drovision,? you ciCe even come i n t o p l ^ y -

Evcn i f i t were a p p l i c a b l e i n t h i s s i t u a t i o r i , the provi.-^i.an 
you c i i ; e w o u l d n o t answer t h e batsic q u e s t i o n p r e s e n t e d by t h i s 
i-j^iee= Who flpeaka f o r th(=j c h i l d ? I f Bli f j . n i s n ot COropctcont t o 
" i n d i c a t e [] a f e a r o f p e r s e c u t i o n o r i n t e n t i o i i L-.o a p p l y for' 
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asyluta," t h e n aomaane w o u l d have t o de c i d e i n h i s b e h a l f whether 
to- do :3o. That sotnciane, under u n i v e r s a l l y a c c e p t e d l e g a l norm.9. 
±e h i e f a t h e r . And h i s f a t h e r has s t a t e d , i n no u n c e r t a i n terms,, 
chat hi2 does n o t w i s l i f o r E l i a n t o maJte an asylum c l u i i u -
n o t e d .ibove, t h ^ IWS Considered, r e l e v a n t i n f o r m a t i c i h , i n c l u d i n g 
t h e £it.itements o f E l i a n ' s Miami r e l a t i v e s and i n f o r m a t i o n i n t h e 
aeylum a p p l i c a t i o n , and d e t e r m i n e d t h a t t h e r e i s no o b j e c t i v e 
b a s i s t o r a v a l i d asylum c l a i m . Consecpaently, i t f o u n d no 
c o n f l i c t between E l i a n and h i s f a t h e r . tJnder t hese 
c i r c u m s t a n c e s , t h e a p p r o p r i a t e course o f a c t i o n , was t o honor the 
des i r s i g o f t h e f a t h e r r e g a r d i n g E l i a n ' s a p p l i c a t i o n s f o r 
a d m i s s i o n and asylum. I t i s not a p p r o p r i a t e t o commence removal 
p r o c e e d i n g s a g a i n s t t h i s s i x - y e a r - o l d boy. The F i e l d Manual dose 
not suggest o t h e r w i s e , 

o:nc€j a g a i n , i t i s my s t r o n g hope t h a t we- can work t o g e t h e r 
t o r e s o l v e t h i s c h i l d ' s s t a t u s as soon aa p o s s i b l e . 

S i n c e r e l y , 

J a n e t Reno 
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U.S. Dcp̂ rtmen* of Ju;itice 
Immigration md Naturalization Service 

Ofiicc pf tha Executive Kaiac\»s^ CanmiBioDer 42SI Nfr 
WarhingliM, DC 20$i6 

April 12, 2000 

Mr. La3!a:ro Gon'/>i1^ 
2319 N.W. 2"" Sntet 
Miami, Florida 33125-5207 

Dear Mr. GotiZaleszi 

Tlic goal of the Department of Justice and flic Imnugration and Naturalization Service is 
to ensure that Elian's transitioa to his father's care is as pcaceM as posible. We must all do 
eveTythir,g in our power to see that rhe transfer is accomplished in D thoughtful, oonsiructive 
manner. 

"V̂c understand &T3m your a,ttDmey5 and various other reprcscatatives tliat you would like 
an opporoirtity to meet with Juan MigUel Gonzalez. We are prepared to accommodate that 
request as part of an orderly transfer of "flie care of Elian to his father. 

To that end. plsaae present Elian at Opa-Locka Airport, 1500 N.W- 42nd Ave.. Opa-
Locka, Florida, where you shoidd proceed to the Main Coast CJiwd Gate at 2 p,m, Thursday, 
April 13. Rosa JR.. Uyquiolo, B bilingual INS official experierusod in ixnmigration mnncra 
involvLtiK children, will be there to accompany you, Elian, yont daughter Marisleysis, and an 
agreed number of other members of your family to Washington, D.C, for this meeting. Before 
the meeting, Juan Migus] OatjZ^&z will havo an opportunity to meet privately with hi."! son. 
During tlie meeting, Elian will remain with Ms. Urquiola, and TNS will have custody and care ol' 
Ehan dujing that time. After The meeting, care jind parole of Elian will be transfeired to Juan 
Miguel Ckmzalez. These successive trari3fcr3 ofporolc and care arc being ordered pursuant to 8 
CF.R. §S 212.5, 235.2, 236,3 (1999). 

lif you do not wish to raeet with Juah Migiiel Gonzalez «5 detioribed pbovc. District 
Director Bob Wallis and I hereby instruct you to present Ehan at the same lime and place, i.e., 
Ihc Mail Coast Guard Gate at Opa-Locka Airport, set 2 p.m. on Thuraduy, April 13. At that time, 

GOVERNMENT 
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Mi. Lazaio Gonzalez 
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the parole of Elian into your care will be revoked, and care of Ehan will be tempoTBrily 
transferred to Ms, Ujqalola, yvho will bring Elian to Washington, D.C. Once Elian has arrived in 
Washin^n. D.C, he will be paroled into the care ufliia ioihcr. These snicccssive transfers of 
paroli; iind care are being ordered pursuant to 8 C.F-R. §§ 212.5, 235.2,236.3 (1999). 

'̂ ''ou and your representatives have fte<juenlly stated in the last several weeks that while you did 
nol af ycc with the Department of Justice's dcieiminatioji in this caso or tbe federal judge's ruling 
upholding iti you would nevertheless abide by the law. The time has now come to carry through on 
that commitment, above all for the sake of a boy \rfio deserves to have his reunion with his father 
take plsice without any fiirliito conflict or stress. 

T'lcaac contact Mr. Wallis at 305-762-3680 with your response to this letter. 

Sincerely. 

Executive Asso^i^e Commissiontr 
for Field Operations 

Linda Osberg-Braun. Esq. 
].̂ .oger A. Bemstein, Esq. 
iSpencer Eig, Esq. 
llCendall Coffey» Esq. 
IVianuel Diaz, Esq. 
)3arba.ra Lugoa, Esq. 
Jose Garcia pedrosa, Esq. 

T o r n L P.i?3 
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HrK-̂3.ij-̂-tfli3i£i iHsiv opc QF "n-E COMMISSIONER 262 514 4623 P.02<^3 

U.S. Departmcot of Justice 
Irrunieration and Naturahzation Service 

Office of lhe Evecudve Associarc Commls.tli>ncr ^JS I Strctit NW 
Wnshinglon, DC 20536 

April 14, 2000 

Mr. LaziiTP Gonzalez 
2319 N. W. 2T f̂l Street 
Miami, Irlorida 33125-5207 

Re: Kliari Qonzalfiz 

Deal Ml". Gonzalez: 

We are aware that certain of your attorneys and spokesmen have stated publicly that you 
believe Elian Gonzalez is still legally paroled into your care. I am writing to make clear that 
Elian's parole into your care was revoked at 2:00 p.m. on Thursday, April 13, 2000, when you 
faUed tci comply with the INS's instruction to present Elian at the Opa-Locka Airport to be 
reunited, with his father. The revocation waa pursuant to 8 U.S.C. §§ 1103, 1182(d)(5), 1225 
(Supp. ;,998); 8 C.F.R. §§ 103.1, 212.5, 235.2, 236,.̂  (1999)- Absent an order frnrn the Eleventh 
Circuit enjoining EU în's transfer ro his father, you have no legal basis to continue to exercise 
control over EU',in, Moreover, you are holdiny EUan without the consent of hi? father and 
without iJie consent of the Immigratior and Naturalization Service^ Eliarrs current legal 
cUBtodiim under the immigration laws. 

Should you have any queslioivs, please contact District Director Robert Wallis at 30.S-
762-36;J0. 

Sincerely, 

tive AiSOCiait Coininissiorici 
for Field Operations 

:30[a DVa 1689 I'TS ZOZQ, 00 OO/l-S/tO 
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12)022 

202 514 4623 P.93/02 

cc: Linda Osberg-Braun, Esq. 
Pogcr A- Bemstein, E^q. 
Spencer Eig, Esq. 
K-sndall Coffey, Esq. 

." Manuel Diaz, Esq. 
F-arbara Lagoa, E.sq. 
Jose Garcia Pedrosit, Esq. 
Jiian Miguel Gonzales 
Cfregory Crnig, Esq, 

Tii i r iL r . a ? 
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_s. D.p.rtn,cn. ofju«ic. Warrant fo r Arrcst of Al icu 
nrnigrfliian and Naiuralijatjon Service 11 »» ». 

r i le No. A77ai3 76l 

Dale-. April 21. ZtXK) 

To any ofricer oF the Immigration and Naturalization Service delegated authority pursuant 

to section 287 of the Immigraticm and Nationality Act; 

From evidence ifobmitted to mc, it appears that: 

CONZAyiZ;, p-lian 
( p u l l 11:1,.ii: „!' 

an alien who entered the United Staie.̂  at or near pop Everdades. Floridit on 
(Port 

. November 25. 1999 is within the country in violation of the immigration laws and is 
(.Dale) 

ilierefnre liable to being taken into custody as authoi ized by section 236 of the Immigration and 

Nationality Act. 

By the virtue ol; the authority vested in me by tlie immigiation laws of the United States and die 

regulations issued pursuant thereto, I command you to Like the above-named alien into custody 

for proceedings in accordance witli tlic applicable provisions of the immigration laws and 

regnlaiions. 

05i|;n.inira of Jnnrio»i<W INS niricW) 'P^ 
James T. Spearman. Jr. 

(IVuil nunc nf nfficial) 

Deputy Assiswnt District: Direcior Invcgtigations 
fTlUc) 

Certificate of Service 

Served by mc at ^ on ,., at 
1 certify thai ruUowing such service, the alien wa.s advised concerniTig his or her right to coun.sel lad wa.s 
furnished a copy of this warranr. 

CSii^iiulurE u f n f A e c r .v. r t f ln j i wB r r>nC 

I GOVERNMENT t 
I ESqilBIT p 

(Title uf officer icrvlne wir ru i ) 

^Z0% 3Va 1689 I'TS ZOZQ \0-t!\ 00/\Z/\0 
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UNITED STATfciS DISTRICT COURT 
liOUTHt-.RN DISTRICT OF FLORIDA 

C A S E NO. 0 0 -

IN THE MATTER OF THE SEARCH 
OF RESIDENCE OF LAZARO GONZALEZ, 
LOCATED AT 2319 N.W. 2ND STREET, 
MIAMI, MIAMI-DADE COUNTY, FLORIDA 

APPLICATION OF UNITED STATES 
IMMIGRATION AND NATURALIZATION SERVlCt: 

FOR SEARCH WARRANT PURSU.z\NT TO FEDERAL RULE OF 
CHTMTNAL PROCEDURE 41(b) AND MEMORANDUM TN SUPPORT THEREOF 

The United States Immigration and N a t u r a l i z a t i o n Service 

(INS), by and throui^h i t s undersigned counsel, f i l e s i t s 

A p p l i c a t i o n f o r Search Warrant Pursuant to Federal Rule of 

Criminal Procedure Rule 41(b) and Memorandum of Law i n Support 

Thereof, and s t a t e s : 

The INS seeks a search warrant i n order to seize the person 

o f E l i a n Gonzalez,, d a t e 6£ b i r t h o f December G, 1993, who i s a 

n a t i v e and c i t i z e n of Cuba. On November 25, 1999, E l i a n was 

paroled i n t o the temporary custody of Lazaro Gonzalez, parsuant 

to section 212(d)(5) of the Immigration and N a t i o n a l i t y Act, 8 

U.S.C. § 1182(d)(5). 

On A p r i l 12, 2000, Michael Pearson, Executive Associate 

Commis.sioner, Immigration and N a t u r a l i i a L i o n Service, and Robert 

W a l l i s , Miami INS D i s t r i c t D i r e c t o r , revoked Elian't; parole. The 

Eleventh C i r c u i t ha.s de.scribed parole as "an act. o i extraordinary 

SEOia 3Va 1689 I'TS ZOZQ TO-VT OO./iZ/VO 
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sovereign generosity, since i t grants tempcrary admission i n t o 

our s o c i e t y to an. a l i e n who has no l e g a l r i g h l : to enter and who 

would probably be turned away at the border i f he sought to enter 

by land, r a t h e r than coming by sea or a i r . " Jean v. Nelson, 727 

r.2d 957, 972 (11th C i r . 1994) (en banc), a f f d on other fliaiiii^s,, 

472 U.S. 946 (1985). By revoking pairole, Commissioner Pearson 

and E ' i s t r i c t D i r e c t o r W a l l i s ended Elian's temporary admission 

;,nbo the United States. 

The rev o c a t i o n of parole also terminated any l e g a l basis l o r 

Lazaro Gonzalez t o r e t a i n custody of E l i a n . On A p r i l 12, 2000, 

Lazaro Gon^ale^ was d i r e c t e d by the INS t o t u r n over custody of. 

E l i a r on A p r i l 13, 2000, at 2:00 p.m., at Opa Locka A i r p o r t , 

C-liami, F l o r i d a . He f a i l e d to do so. Lazaro Gonzalez's present 

custody of E l i a n has no l e g a l basis because i t i s i n 

conttave-ntion of t'hcs INS'.*; Order and without the consent of 

Eliar.'s n a t u r a l f a t h e r , Juan Miguel Gonzale?-. 

Federal Rule of Criminal Procedure ^ l ( b ) provides t h a t a 

warrant *̂may be issued under thi.s r u l e t o search f o r and seize 

any . . . (4) person f o r whose a r r e s t there i s probable cause, or 

who i s u n l a w f u l l y r e s t r a i n e d . " Lazaro Gonzalez's r e t e n t i o n of 

the custody of E l i a n i s unlawful because i t i s con t r a r y to the 

INS C'rder of A p r i l 12, 2000, and without the consent o£ Juan 

Miguc;! Gonzalez. The i n s t a n t s i t u a t i o n i s analogou.^ t o the 

r e t e r i t i o n of custody by a parent when a court has ordered custody 

2 
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t r a n s f e r r e d t o another i n d i v i d u a l . -'̂ee United States v. A l -

Ahmad, 996 F.Supp, 1055 (D. Colo. 1998)(Probable cause existed to 

OHtablish a v i o l a t i o n of 19 U.S.C. § 1204 where the fat.hftr 

tefu.^ed t o comply w i t h a court order changing cu.stody t o the 

maternal grandrnother) . 

Inasmuch as E l i a n has been r e s i d i n g at the residence of a 

t h i r d - p a r t y , Lazaro Gonzalez, the INS, i n an abundance of 

caution, requests a search Wcirrant i n order t o enter t h a t 

residence i n order to seize the person of El i a n Ganzals:<: ̂snd 

r e u n i t e him wi r h h i s f a t h e r , Juan Miguel Gonzalez. Federal Pule 

of Criminal Procedure 41 was amended i n 1979 t o allow a warrant 

to be issued t o search f o r and seize a person who i s u n l a w f u l l y 

r e s t r a i n e d . Wright, Federal Practice and Procedure: Criminal 2d 

§ S64.1. The Advisory Committee Note t o the 1979 amendment 

stat-^s i n p a r t : 

This amendment t o Rule 41 i s intended t o make 
i t p o ssible f o r a search warrant to issue t o 
search f o r a person under two circumstances: 
( i ) when there i s probable cause t o a r r e s t 
t h a t person; or ( i i ) when t h a t person i s 
being u n l a w f u l l y r e s t r a i n e d . There may be 
instances i n which a search warrant would be 
re q u i r e d t o conduct a search i n e i t h e r of 
these circumstances. £ven when a search 
warrant would not be required to enter a 
p l i i c e t o s e a r c h f o r 3. p e r s o n , a p r o c e d u r e f o r 
o b t a i n i n g a warrant should be a v a i l a b l e so 
t h a t law enforcement officer.? w i l l be 
encouragfsd t o r e s o r t t o the p r e f e r r e d 
a l t e r n a t i v e of acquir i n g '"an o b j e c t i v e 
predeterminatiion of probable cause," Katz v. 
United .stats!^, .3f?9 U.-Ti. 347, 88 S.CL, 507, 19 
L.Ecl.2d 576 (1967), i n t h i s instance, t h a t 
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the person sought i s at tho place t o be 
searched. 

The Advisory Comitiittee recognized t h a t " [ i ] t may be thaL very 

o f t e n exigent circum.stances, e s p e c i a l l y tho need Lo acL very 

promptly t o p r o t e c t the l i f e or wEll-b&ing of the kidnap v i c t i m , 

would j u - s t i f y an immediate warrantless search f o r the person 

r e s t r a i n e d . But t h i s i s not i n e v i t a b l y the case- Moreover, as 

not above, there shou.ld he .available a process whereby law 

enforcement agents may acquire i n advance a j u d i c i a l 

determination t h a t they have a cause t o i n t r u d e upon the privacy 

o£ those at the place where the v i c t i m i s thought t o be located." 

Td. at 613-14 n.3. While the INS does not n e c e s s a r i l y need a 

search warrant i n order t o seize E l i a n Gonzalez, an u n l a w r u l l y 

r e s t r a i n e d i n d i v i d u a l , i t believes there i s probable cause to 

support the issuance of a search warrant and seeks such a 

w a r r a n t . 

On A p r i l 21, 20U0, James T. Spearman, J r . , INS Deputy 

Assistant D i s t r i c t D i r e c t o r f o r I n v e s t i g a t i o n s , issued an 

A d m i n i s t r a t i v e A r r e s t Warrant f o r E l i a n . In Steaaald v. United 

States., 451 U.S. 204 (1981), the Supreme Court held t h a i an 

a r r e s t warrant does not authorize the p o l i c e t o enter the home oX 

a t h i r d per.son i n order t o e f f e c t the arre-"?t- instead, the 

p o l i c e mast o b t a i n , through the "detached s c r u t i n y of a j u d i c i a l 

o f f i c e r , " a warrant before i t can i n t r u d e i n t o the privacy of a 

person's home. I d . at 213-1^ . While a j u d i c i a l l y L^sued .arre.tr 
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warrant i s s u f f i c i e n t t o j u s t i f y an en t r y i n t o the person's home 

to e f f e c t h i s a r r e s t , Pavton V- New York. 44b U-S. 573, 602-0.^ 

(1980), the A d m i n i s t r a t i v e Arrest Warrant i s issued f o r E l i a n 

Gonzalez, who i s r e s i d i n g i n the home of a t h i r d - p a r t y . 

Accordingly, a search warrant i s required before the INS may 

enter t h a t residence i n order t o execute the A d m i n i s t r a t i v e 

Arrest. Warrant by s e i z i n g the person Of E l i a n Gonzalez.^ 

Thie INS has probable cause t o oelieve t h a t E l i a n Gonzalez i s 

re.<5iding at the residence of La^.aro Gonzalez, h i s great-uncle, 

which i s l o c a t e d a t 2319 N.W. 2nd s t r e e t , Miami, Miami-Dade 

County, F l o r i d a . Accordingly, i t requesLs. a search warrant be 

issued t o search those premises. 

Respectfully submitted, 

THOMAS E. SCOTT 
UNITP'ID STATES ATTORNEY 

By: 
DEXTER A. LEE 
Assistant U.S, Attorney 
Fla. Bar No. 093S693 
99 N.E. 4th Street 
Mi^smi, t ' l o r i d a 33132 
(305) 961-9320 
Fax: (305) 530-7139 

• A search warrant i s al.-?o required under the Fourth 
Amendment because the A d m i n i s t r a t i v e A r r e s t Warrant was not 
iijSuC'ij by a j u d i c i a l o f f i c e r . 
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AO 93 (RGV. a/95) iJearch Warranl 

USAO-FLU 1029 

P^mtE^ ^tnim ^tstriirl (ttnurt 
SOUTHERN DTSTRfCTOF FLORIDA 

In the Maiter of the Search of 
jName addn?^5 or bri-Dl dascripl ion of person or property lo b t searehed) 

RESIDEiNCE OF .AZARO GONZALEZ^ LOCATED AT 
2319 N.W. 2ND ETRECT, MIAMI. MIAMI-DADE 
COUMTY, FLORIDA 

SKARCir WARRANT 

CASE NUMBER: 

YO; Mary l\. Rodriguez, U.S- Immlg- 8. Natz. Service and any Authorized OITicer of the United States 

ATridavii(B) having been mada bftfore me by s/A Mary A. Rodriguez who has reason lo 

believe that | | on the person of or [>J] on the premiSesS known as (name, deseoplion and/or locaiion) 

THE RESIDENCE; OF L.A2AR0 GONZALEZ. LOCATED AT 23T9 N.W. 2ND STREET. MIAMI. MIAMI-DADE COUNTY, 
FLORIDA 

in the SOUTHERN Dietrici or FLORIDA there is now 

cxjncealed a certain person or propedy. namely (desonba the person arpmpeiiy) 

THE PERSON 0F= ELIAN GONZALEZ, DATE OF BIRTH DECEMBER 6, 1993, A NATIVE AND CITIZEN OF CUBA, 

I am satisfied theit the affldavlt(s) and any record testimony establish probable cause to believe that the person or property 
sn dB5crit3ed is now concealed on the person or premises above-described and establish grounds for the issuance of this 
warrant. 

YOU ARE HERIEBY COMMANDED lo search on or before 5-1-0 

(nol to exceed 10 days) the person or place named 
mal^inq the 5ear;;h (In tliu duyti'iiw. CtWr t i l i t i ia lOi 

r the person or property specified, ssrving this warrant and 
4t) (at any time in the day or nlghl a^s I find reasonable cau%s 

has been established) and if the person or property be found there to seize same, leaving a copy of this warrant and 
receipt tor the psrson Of property taKen, and prepare a written lnventorii_of the person or property seized and promptly 
return this wartaatjo... , U - S . A«r^.6>*?i*>,^-cr3;u::&«-'«; as required by law. 

U.S. Jurig^ ni' Mii<;iif.|i<.ilL- j udge 

Dale and Time Issued 

Name and Title of Judicial Otfidef 

•fhlTi form w.Tr. c*rclrcinlcal11" p foJuO:d tJV t l i l * Ffccjeinl Ta fn^ i , Inc. 

at 
City and 
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AO 93 (Rev, a/95) Search Wairant 

USAO-FLU I2I03U 

RETURN 
OATE WARRANT i5EC6lvgij DATE AND TIMK WARRANT EXECUTED 

IMVtN ? Ol^V MAD'E I N T H E PKinSENCE OF 

COPY 0[- WARRANT AMO RECEIPT FOR ITEMS LEFT WITH 

INVENTORY OF PzRSON OR PRO^LRTY TAKEN PURSUANT T O ' T H E WAI?HANT 

CERTIFICATION 

I I $weai that this inventory is a true and detailed account of the person or propcsrty taken by rue on thd 
warrant. 

Sub:;cribed, sworn to. and returned before me this date. 

"IJ7S;."iir?glslraUi Judge T5ato 
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UNITED STATES DISTRICT COURT 
SOUTHERN DLSTRICT OF FLORIDA 

CASE NO. (JO­

IN ThE MATTER OF THE SEARCH 
OF RESIDENCE OF LAZARO GONZALEZ, 
LOCATED AT 2319 N.W. 2ND STREET, 
MIAMI, MIAMI-DADE COUNTY, FLORIDA 

UNITED STATES IMMIGRATION AND NATURALIZATION 
:5P:RVICE'S MOTION TO SEAL APPLICATION FOR SEARCH WARRANT, 

AFFIDAVIT IN SUPPORT OF APPLICATION, MEMORANDUM 
IN SUPPORT OF APPLICATION, AND SEARCH WARRANT, PENDING 
EXECUTION OF SEARCH WARRANT AND FILING OF THE RETURN 

The United States Immigration and N a t u r a l i z a t i o n Service 

(INS), by and through i t s undersigned counsel, f i l e s i t s Motion 

to Seal A p p l i c a t i o n f o r Search warrant. A f f i d a v i t i n Support of 

A p p l i c a t i o n , Memorandum i n Support of A p p l i c a t i o n , arid Search 

Warrant, Pending Exescution of Search Warrant and F i l i n g of the 

Return, and atate?; 

The INS requests an Order sealing the A p p l i c ^ i t i o n f o r Sf?arch 

Warrant, A f f i d a v i t i n Support of the A p p l i c a t i o n , the Memorandum 

i n Support o f the A p p l i c a t i o n , and the SEarch Warrant, pending 

th«ii execution of the search warrant and f i l i n g of the reLurn. 

The request i.^ based on the ntisd t o preserve the s e c u r i t y of tho 

operation. Knowledge t h a t a search warrant had been i.^sued would 

camprniTii^e the e.xccurion of the warr;jint .since re.'iiy Lence, i n the 

form even l.argcic crowds gathssring out-Side the homft of LaznTQ 

Conzaj c;?., would l i k e l y increase. Thia could jeopardize the 
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safety of E l i a n Gonzalez, the o f f i c e r s executing the warrant, and 

the general p u b l i c . 

."Accordingly, rhs? TN:̂  regu^iSt.*! t h a t the A p p l i c a r i o n f o r 

Search Warrant, A f f i d a v i t i n Support, thereof, Memorandum i n 

Support of A p p l i c a t i o n , and Search Warrant, be sealed u n t i l the 

search warrant i s executed and the r e t u r n i s f i l e d . 

Respectt"u.l.ly .submitted, 

THOMAS E- SCOTT 
UNITED STATES ATTORNEY 

By: 
DEXTER A." LEE 
Assistant U.S. Attorney 
Fla. Bar No. 0936693 
99 N-E, 4th Street 
Miaini, Pl^j.irida 33132 
{30b) 961-9320 
Fax: (305) 530-7139 

DATED; A p r i l 21, 2000 

ORDER GRANTING MOTION TQ SEAL 

For the reasons Bet f o r t h above, the Immigration and 

N a t u r a l i z a t i o n Se.rvice's Motion to Seal i s hereby GRANTED. 

[lONE AND ORDERED at Miami, F l o r i d a , thi.-s ^ \ ^ ^ day of 

A p r i l , 20 00. 

UNITED STATES MAC 
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AO 93 (Rev. 6/95) Search Warrant 

DOJ OPA 
UOA^-CL.'J 

^mt2& ^ i n i t ^ TBtstrxct Qlnurt 
SOUTHERN DISTlUCr Ol'- FLORIDA 

In he Matter of the Search of 
(NamR, n ( i en^ or brjuj dQuchpUarv •( pECJon or pTOpcily lo be searched) 

RESIDENCE OF LAZARO GONZALEZ, LOCATED AT 
2319,N.W. 2ND STREET. MIAMI, MIAMI-DADE 
COUNTY, FLORIDA 

SEARCH WARRANT 

CASE NUMBER; 

TO: S/.A M.-"y A. f odriguez. U.S. Immig, & Nalz. Service and any Authorized Officer of the United Stales 

Aff idavit{s) hai/ing been made before me by S/A Mary A . Rodriguaz who has reason to 
Affiani 

believe thai [^] on the person of or on the premises known as (nnmc. iic5crtpiii3n.-jn(i/brincaijon) 

THE RESIDENCE OF LAZARO GONZALEZ, LOCATED AT 2319 N.W. 2ND STREET, MIAMI. MIAMI-DADE COUNTY, 
FLORIDA 

irv lhe SOUTHERN District of FLORIDA there is now 

concealed a certain person or property, namely (dBsi:jibe the person orproperiy) 

THE PERSON OF EUAN GONZALEZ. DATE OF BIRTH DECEMBER 6. 1993. A NATIVE AND CITIZEN OF CUBA. 

I am satisfied lhat the affidavit(s) and any record testimony establish probable cause to believe that the person or property 
so described is now concealed on lhe person or premises above-described and establish grounds for the issuance of this 
warrant 

S-1-0 

this warrant and 

YOU ARE HER^EJr COMMANDED to search on or before .... 

(not to excaad 10 days) the person or place n a m a d ^ l ^ i t j ^ r the person or property specified, serving 
making the search (iu tiiC UtJjitiiiii. 0.00 i i i j i l . tu lOiffSPiiitO (af any time in the day or night as I find reasonable cause 
has been estab ished) and if the person or property be found there lo seize same, leaving a copy of this warrant and 
receipt for the person or property tajKen, and prepare a written i n v e n t o r y ^ t h e person^or property seized and promptly 

' ^ as required by law. return this warrant Jp \ j . C^.V\^<S"t-B><A\-P.^ ^ < ^ X > c e V W j ^ - Q ^ 
U.S. Jljdga Ul Maglalrsta Judgn 

Dale and Time Issued 

Name and Title of Judicial Officer 

T>tft lorrti w w j 4l«i:t/Bnitirjlll pr;<vCQd b j , ^ l i l u TMUvnl Forms. Inc. 

at 
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U W O 

RETURN 

DATG WWARRAIJT r:.EC£lVED QATE AND TIME WARRANT eXECUTeD COPVOF WARilPJ^ ANbltrSerpT ftOR ITEMS LEFT WIYH 

"'iii^:.ri'f&(vi MADS in THfi iJReaeNce O F 

iNvli^iTORY OF PEiRSON OP PROPERTY TAKEN PURSUANT TO TME WARRANT 

CERTIFICATION 

1 1 swea' thai this inventory is a true and detailed account of the person or property lalten by me on the 
warrant. 

Subscribed, swom to. and returned before me this date. 

U.S. MHijiAlr^te Judge 



04/25/00 15:22 FAX 2025145331 DOJ OPA,, °̂.2ruua 

.iVO 10$ (Rev. 7197) Affidavit for Searcfi Warranl 

PntlEb States Pisirxct (Hanxt 
SOUTHERN piSTBICTOF 

In iho Matter of the Soarcn of 

APPLICATION AND AFFIDAVIT 
THE RESIDENCE OF LAZARO GONZALEZ, LOCATED AT F O R S E A R C H W A R R A N T 

2319 N.W. ;>N0 STREET, MIAMI, M I A M I - D A D E COUNTY, 
CASE NUMBER: 

FLORIDA 
being duly sworn rtepose and 

I Mary A> Rodriguez d a y ; 

I am a(n) Senior Spedal Agent, U.S, immigration and Naturalfeation Service and have reason to believe 
'biffiaraE 

that on the person of or [ j ^ on the property or premises known as (namo, etociipUon wo/or toowion) 

THE RESIDENCE OF LAZARO GOMZALEZ. LOCATED AT 2319 N.W. ZND STREET, MIAMI. MI/iMI-DADE COuMTY, 
FLOF:IDA, 

inthe SOLTTHERN District of FLORIDA 

there Is ngw concealed a certain person or property, namely (dasô Cki inappn)ooorp(openyU7b«i;eiza4]) 

THE PERSiDN OF ELlAN GONZALEZ. D A T E OF SIRTH DECEMBER 8.1993. A NATIVE AND CITIZEN OF CUBA. 

which is (6is<a ons or mora bas«is lor search and seizurq B9I lorth undo/ Rula 41 (b) of lha Fedaral Rulm of CHiT^nai Praovdurs) 
BEING UNIAWFULLY RESTRAINED AND THE SUBJECT OF AN INS ADMINISTRATIVE WARRANT OF ARREST. 

United States code, 
conceminsi a violation of Title Section(s) 

The fads to support a finding of Probable Cause are as follows; ~ " 

SEE ATTACHED AFFIDAVIT 

Continued on the attached sheet and made a pan hereof, g j Yes Q M j j ^ 

Sworn to before me, and subscribed in my presence 

_ |A^^^?^O.Q -- . .^.1^^ . .:5U..s.v^ 

Name and Tills of Judidal Officer 
^ near 

Tis: lopT. -a i eletronicaify (roOmaJ Oy EKIE TainnA Fums. tie. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP FLOPIDA 

CASE NO. 00-

IN TKE MATTER OF THE SEARCH 
OF REiSIDENCE OF LAZARO GONZALEZ, 
LOCATED AT 2319 N.W. 2ND STREET, 
MIAMI, MIAMI-DADE COUNTS, FLORIDA 

APPLICATION OF UNITED STATES 
IHMIGBATION AND NATURALIZATION SERVICE 

FOR SEARCH WARRANT PURSUANT TO FEDERAL RULE OF 
Cî .LMINAL PROCEDURE 41fb) AND MEMORANDUM IN SUPPORT THEREOF 

The Un.ited States Immigration and N a t u r a l i z a t i o n Service 

(INS) , by and throiagh i t s undersigned counsel., f i l e s i t s 

A p p l i c a t i o n f o r Search Warrant Pursuant t o Federal Rule of 

Criminal Procedure Rule 41(b) and Memorandum of Law i n Support 

Thereof, and statcB: 

The INS seeks a search warrant i n order t o seize the person 

of E l i a n Gonzalez, date of b i r t h of December 6,. 1993, who i s a 

naxiive and c i t i z e n of Cuba. On November 2.5. 1999, E l i a n was 

paroled im:o the temporary custody of Lazaro Gonzalez, pursuant 

to se:c1:ion 212(d) (5) of the Imniigral:ion and N a t i o n a l i t y Act, 8 

U.S.C. § 1182(d)(5). 

On A p r i l 12,' 2000, Michatsl Pearson, Executive Associate 

Corcimi.ssioner, Immigration and N a t u r a l i z a t i o n Servico, and Robert 

Wa l l i s , Miarai iNS D i s t r i c t Director,, revoked Elian's parole. The 

Eleventh C i r c u i t has described parole as "an set of e x t r a o r d i n a r y 
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sovereign generosity, since i t grants temporary admission i n t o 

our s o ciety to an a l i e n who has no l e g a l r i g h t t o enter and who 

would probably be turned away at the border i f he sought t o enter 

by land, r a t h e r than coming by sea or a i r . " Jean v. Ne.l.son. 727 

F,2d 957, 972 (11th C i r . 1984) (en banc), a f f d on other grounds. 

472 U.S. 846 (1985). By revolting parole. Commissioner Pearson 

and D i s t r i c t D i r e c t o r Wallis ended Elian'.-; tetnporary admission 

i n t o the United States. 

The revocation of parole also terminated any l e g a l basis f o r 

Lazaro Gonzalez t o r e t a i n custody of E l i a n . On A p r i l 12, 2000, 

Lazaro Gonzalez was d i r e c t e d by the INS t o t u r n over custody of 

Eli a n on A p r i l 13, 2000, at 2:00 p.m., at Opa Locka A i r p o r t , 

Miami, F l o r i d a . He f a i l e d t o do so. Lazaro Gon<:alez's present 

custody of E l i a n has no l e g a l basis because i t i s i n 

contravention of the INS's order and without the consent: of 

Elian's n a t u r a l f a t h e r , Juan Miguel Gonzalez. 

Federal Rule of Criminal Procedure 41 (b) provides t h a t a 

warrant "may be iijsued. under t h i s r u l e to search -for and seize 

any . . . (4) person f o r whose a r r e s t there i s probable cause, or 

who i s u n l a w f u l l y r e s t r a i n e d . " Lazaro Gonzalez's r e t e n t i o n of 

the custody of E l i a n i s unlawful because i t i s co n t r a r y t o the 

INS order of A p r i l 12, 2000, and without' the consent of Juan 

Miguel Gonzale2. The i n s t a n t s i t u a t i o n i s analogous t o the 

r e t e n t i o n of custody Dy a parent when a court has ordered custody 

2 
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transferred to another individual. See United States ^. Al-

Ahmad, 996" F.Supp. 1055 (D. Colo. 1998)(Probable cause e x i s t e d to 

e s t a b l i s h a v i o l a t i o n of 18 U.S.C. § 1204 where the f a t h s r 

refused t o comply with a court order changing custody t o the 

maternal grandmother), 

Inasmuch as E l i a n has been r e s i d i n g at the residence of a 

t h i r d - p a r t y , Lazaro Gonzalez, the INS/ i n an abundance of 

caution, requests a search warrant i n order t o enter t h a t 

residence i n order t o seize the person of E l i a n Gonzalez and 

re u n i t e him w i t h h i s f a t h e r , Juan Miguel Gonzalez. Federal Rule 

of C r i m i n a l Procedure 41 was amended i n 1979 to allow a warrant 

t o be issued t o search f o r and seize a person who i s u n l a w f u l l y 

r e s t r a i n e d . Wright, Federal Practice and Procedure: Criminal 2d 

§ 664.1. The Advisory Committee Note to the 1979 amondment 

states i n p a r t : 

This amendment t o Rule 41 i s intended t o make 
i t p o s s i b l e f o r a search warrant t o issue t o 
search f o r a person under two circumstances: 
( i ) when there i s probable cause t o a r r e s t 
t h a t person; or ( i i ) when that, person i s 
being u n l a w f u l l y r e s t r a i n e d . There may be 
instances i n which a search warrant would be 
re q u i r e d to conduct a search i n e i t h e r of 
these circumstances. Even when a search 
warrant would not be required t o enter a 
place t o search f o r a person, a procedure f o r 
•obtaining a warrant should be a v a i l a b l e so 
t h a t law enforcement o f f i c e r s w i l l be 
encouraged to r e s o r t t o the p r e f e r r e d 
a l t a r n a t i v e of acquir i n g an o b j e c t i v e 
p r a d e t e r r n l n a t i o n o f p r o b a b l e cause," Kabz 
U n i t e d State.?. 3B9 U.S. 347, 88 S.Ct. 507, 13 
L.Ed.2d 576 (1967), i n t h i s i n s t a n c e , t h a t 
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the person sought i s at the place t o be 
searched. 

The Advisory Committee recognized that " [ i ] t may be t h a t very 

ofte n exigent circumstances, e s p e c i a l l y the need t o act very 

promptly to p r o t e c t the l i f e or well-being of the kidnap v i c t i m , 

would j u s t i f y an immediate warrantless search f o r the person 

re.strained. But t h i s i s not i n e v i t a b l y the case. Moreover, as 

noted above, th e r e should be a v a i l a b l e a process whereby law 

enforcement agents may acquire i n advance a j u d i c i a l 

determinati.on t h a t they have a cause t o i n t r u d e upon the privacy 

of those at che place where the v i c t i m i s thought t o be located." 

I d . at 613-14 n.3. While the INS does not n e c e s s a r i l y need a 

search warrant i n order t o seize E l i a n Gonzalez, an u n l a w f u l l y 

r e s t r a i n e d i n d i v i d u a l , i t believes there i s probable cause t o 

support the issuance of a search warrant and seeks such a 

warrant. 

On A p r i l 21, 2000, James T. Spearman, J r . , INS Deputy 

Assista n t D i s t r i c t D i r e c t o r f o r I n v e s t i g a t i o n s / issued an 

Ad m i n i s t r a t i v e A r r e s t Warrant f o r E l i a n , I n Steaqald v. United 

States. 451 U.S. 204 (1981), the Supreme Court held t h a t an 

arre s t warrant does not authorize the p o l i c e to enter ttie home of 

a t h i r d person i n order t o e f f e c t the a r r e s t . Instead, the 

p o l i c e must o b t a i n , through the "detached s c r u t i n y of a j u d i c i a l 

o f f i c e r , " a warrant before i t can in t r u d e I n t o the p r i v a c y of a 

perscn's home. I d . at 213-14. While a j u d i c i a l l y issued a r r e s t 
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warrant i s s u f f i c i e n t t o j u s t i f y an ent r y i n t o the person's home 

to e f f e c t h i s a r r e s t , Pavton v. New York, 445 U.S. 573, 602-03 

(196.0), the A d m i n i s t r a t i v e Arrest Warrant i s is-sued f o r Elian 

Gonzalez, who i s r e s i d i n g i n the home of a t h i r d - p a r t y . 

Accordingly, a search warrant i s re q u i r e d before the INS may 

enter t h a t residence i n order t o execute the A d m i n i s t r a t i v e 

Arrest Warrant by s e i z i n g the person of E l i a n Gonzalez-^ 

The INS has probable cause t o bel i e v e t h a t E l i a n Gonzalez i s 

re s i d i n g at the residence of Lazaro Gonzalez, h i s greab-uncle, 

which i s l o c a t e d at 2319 N.W. 2nd St r e e t , Miami, Miami-Dade 

Country', F l o r i d a . Accordingly, i t requests a search warrant be 

issuec. t o search those premises. 

Re s p e c t f u l l y submitted, 

THOMAS E. SCOTT 
UNITED STATES ATTORNEY 

By: A- 4^ 
DEXTER A. LEE 
As s i s t a n t U.S. Attorney 
Fla. Bar No. 0936693 
99 N.E. 4th Street 
Miami, F l o r i d a 33132 
(303) 961-9320 
Fax: (305) 530-7139 

' A search warrant i s also required under the E'ourth 
Amendment because the A d m i n i s t r a t i v e A r r e s t Warrant wa.3 not 
issuec. by a j u d i c i a l o f f i c e r . 
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UNITED STATKS DISTRICT COURT 
r̂ OUTHhJRN DISTRICT OF FLORIDA 

CASE NO. CO­

IN THE MATTER OF THE SEARCH 
OF RE.SIDENCE OF LA2ARO GONZALEZ, 
LOCATED AT 2319 N.W. 2ND STREET, 
MIAMI, MIAMI-DADE COUNTY, FLORIDA 

DNITED STATES IMMIGRATION AND NATURALIZATION 
SERVICE'S MOTION TO SEAL APPLICATION FOR SEARCH WARRANT, 

AFFIDAVIT IN SUPPORT OF APPLICATION, MEMORANDUM 
IN SU1?P0RT OF APPLICATION, AND SEARCH WARRANT, PENDING 
EXECUTION OF SEARCH WARRANT AND FILING OF THp RETURN 

The United States Immigration and N a t u r a l i z a t i o n Service 

(INS)r by and through i t s undersigned counsel, f i l e s i t s Motion 

to Se.al A p p l i c a t i o n f o r Search Warrant, A f f i d a v i t i n Support of 

A p p l i c a t i o n , Memorandum i n Support of A p p l i c a t i o n , and Search 

Warrant/ Pending Execution of Search Warrant and F i l i n g of the 

Returj-i,. and s t a t e s : 

The INS requests an Order se a l i n g the A p p l i c a t i o n f o r Search 

Warra:.it, A f f i d a v i t i n Supporr of the A p p l i c a t i o n , the Memorandum 

i n Support of the A p p l i c a t i o n , and the Search Warrant, pending 

the execution of the search warrant and f i l i n g of the r e t u r n . 

The request i s based on the need t o preserve the s e c u r i t y of the 

operation. Knowledge t h a t a search warrant had been issued would 

compromise the e>tecuT,ion of the warrant since r s a i .stence, i n the 

iurm of even l a r q e r crowds g a t l i e r i n g outside the home of Lazaro 

Gonzalez, would l i k e l y increase. 'I'his could jeopardizu the 
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safety of E l i a n Gonzalez, the o f f i c e r s executing the warrant, and 

tho general p u b l i c . 

-• Accordit^igly, the INS requ^ists t h a t the A p p l i c a t i o n f o r 

Search Warrant, A f f i d a v i t i n Support thereof, Memorandum i n 

Support of A p p l i c a t i o n , and Search Warrant, be sealed u n t i l the 

search warrant i s executed and the r e t u r n i s f i l e d . 

R e s pectfully submitted, 

THOMAi; E. SCOTT 
UNITED STATES ATTORNEi: 

By; 
DEXTER A.' LEE 
Assistant U.S. Attorney 
Fla. Bar No. 0936693 
99 N.E. 4th Street 
Miami, Florida 33132 
(305) 961-9320 
Fax: (305) 530-7139 

DATED: A p r i l 21. 2000 

ORDPR riRANTTNG MOTION TO SEAL 

For the reasons set f o r t h above, the Immigration and 

N a t u r a l i z a t i o n Service'.g Motion t o Seal i s hereby GRANTED. 

DONE AND ORDERED at Miami, F l o r i d a , t h i s ^ V ^ ^ day of 

A p r i l , 2000, 

UNITE 
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(REDACTED) AFFIDAVIT 

Before me, the undersigned a u t h o r i t y , on t h i s day personally 

appeared Mary A. Rodriguez,, who a f t e r being duly sworn, deposes 

and says: 

1- I am Mary A. Rodriguez, Senior Special Agent, United 

States Immigration and N a t u r a l i z a t i o n Service (INS). 

As a senior s p e c i a l agent, my duties include the apprehension of 

aliens who are i n the United States i l l e g a l l y , - enforcement of the 

immigration laws; and conducting i n v e s t i g a t i o n s i n t o suspected 

v i o l a t i o n s of the c r i m i n a l s t a t u t e s w i t h i n the Immigration and 

N a t i o n a l i t y Act (INA). I am authorized by T i t l e 8, United States 

Code, s e c t i o n 1357 t o i n t e r r o g a t e any a l i e n or person believed to 

be an a l i e n as t o his/her r i g h t t o be or t o remain i n the United 

States or t o a r r e s t any a l i e n i n the United States i f there i s 

any reason t o b e l i e v e t h a t the a l i e n so arrested i s i n the United 

States i n v i o l a t i o n of any law or r e g u l a t i o n made i n pursuance of 
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law r e g u l a t i n g the admission, exclusion, or expulsion of al i e n s r 

or CO a r r e s t any a l i e n i n the United States i f I have rea.3on t o 

believe t h a t the a l i e n so arrested i s i n the United States i n 

v i o l a t i o n o f any law or r e g u l a t i o n and i s l i k e l y t o abscond 

before a warrant can be obtained f o r his/her a r r e s t . 

2. On November 25, 1999, two fisherhien encountered a young 

boy on an i n n e r tube f l o a t i n g severajL miles o f f the coast of Fort 

Laudeirdale, F l o r i d a . They rescued the boy, E l i a n Gonzalez, who 

was then f i v e years o l d . The fishermen contacted the United 

States; Coast Guard, who rendezvoused w i t h t h e i r vessel and E l i a n 

was taiken aboard the Coast Guard c u t t e r . The Coast Guard took 

F.lian t o shore, where he was then taken t o Hollywood Memorial 

Hospital t o be t r e a t e d f o r dehydration and exposure. 

3. INS immigration inspector Edward Agundez and United 

Statefi Border P a t r o l Agent Verne Eastwood responded t o the 

h o s p i t a l . Eiiai;i Gonzalez i s a na t i v e and c i t i z e n of Cuba, who i s 

subjec;t t o the Immigration and N a t i o n a l i t y Act. He had departed 

Cuba on a boat w'ith h i s mother, E l i s a b e t h Brotons. and step­

f a t h e r , Lazaro Munero, on November 22, 1999, along w i t h ten other 

persons. During the voyage, they encountered heavy seas. The 

vesse'. capsized. Elian's mother and step-f a t h e r perished, along 

w i t h e i g h t others. E l i a n and two other people survived. 

'I. Mr. Agundez meL w i t h Lazaro Gonzalez, who was at the 

h o s p i t a l ancl advi.^ed t h a t hr.; was Elian'.s great-uncle. l-.fl7.aro 

2 
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Gonzalez i d e n t i f i e d a c h i l d i n a photograph presented t o him as 

iciian, and Lazaro prosontcd h i s own photograph showing E l i a n w i t h 

his-'neitural parents. Due t o Elian's continuing medical 

treatment. Inspector Agundez deferred Elian's immigration 

inspec:tion f o r a p e r i o d of 30 days, pursuant t o 8 CF.R. § 

235.2'',e). He was te m p o r a r i l y paroled i n t o the custody of Lazaro 

a.cr.2.a.:.ez pursuant t o secticr. 212(d)(5) of the INA, 8 U.S.C. S 

1182(d)(5). and ordered t o report f o r deferred i n s p e c t i o n on 

December 23, 1999, at 9:00 a.m. E x h i b i t A. 

b. Elian's n a t u r a l f a t h e r , Juan Miguel Gonzalez, contacted 

the Cuban Foreign M i n i s t r y and requested the r e t u r n of hi s son 

Elian, O f f i c i a l s of the INS and the State Department interviewed 

Juan Miguel Gonzalez on December 13 and 31, 1999, i n Cuba, t o 

evaluate h i s c l a i m t h a t he was Elian's f a t h e r and wanted h i s son 

returned. On January 5, 2000, INS Commisaiorier Doris Meissner 

detemiined t h a t Juan Miguel Gonzalez was Elian's b i o l o g i c a l 

f a t h e r and has l e g a l custody of E l i a n under Cuban law. E x h i b i t 

B, Accordingly, Juan Miguel Gonzalez had the r i g h t and 

o b l i g a t i o n t o represent E l i a n i n a l l l e g a l t r a n s actions and acts 

i n which E l i a n has an i n t e r e s t , Juan Miguel Gonzalez advised 

the INS t h a t he d i d not want E l i a n t o seek p o l i t i c a l asylum i n 

the United States/ and requested Elian's immediate r e t u r n t o 

Cuba. 

f). - Attorneys ropresenti.nq Lazaro Gon^ale^ asked the 
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Attorney General t o review Comtitissioner's Meissner's January 5, 

?Q00 d e c i s i o n . On January 12, 2000, the Attorney General upheld 

the." CotTiTni.3sionGr' s d e c i s i o n t h a t Juan Miguel Gonzalez, a.̂  Elian's 

f a t h e r , has sole a u t h o r i t y t o speak f o r hi,5 son i n immigration 

matters. E x h i b i t C. 

7. On January 19, 2000, Lazaro Gonzalez f i l e d a complaint 

i n The UT^.ited States D i s t r i c t Court, Southern D i s t r i c t ot 

Fl o r i d a , c h a l l e n g i n g the INS's deci s i o n not t o consider an 

a p p l i c a t i o n f o r p o l i t i c a l asylum submitted on behalf of Eli a n . 

Gonzalez V. Reno, et a l . . Case No. 00-0206-CIV-MOORE. On March 

21, 2D00, the Honorable K. Michael Moore, United States D i s t r i c t 

Judge, issued an Order g r a n t i n g the United States' motion t o 

dismiss or, i n the a l t e r n a t i v e , f o r summary judgment. Lazaro 

Gonza,lez f i l e d a n o t i c e of appeal on tha same day. 

9. On A p r i l G, 2000, Juan Miguel Gonzalez a r r i v e d i n the 

United States, He i s c u r r e n t l y r e s i d i n g i n Bethesda, Maryland, 

and e a r n e s t l y wants t o be reun i t e d w i t h h i s son E l i a n . 

3. On A p r i l 12, 200D, the INS, ac t i n g through Executive 

Associate Commissioner Michael P-Parson, issued an Order t o Lazaro 

Gonzalez t o b r i n g E l i a n t o the Opa Locka A i r p o r t i n Miami-Dade 

County, F l o r i d a , on A p r i l 13, 2000, at 2:00 p.m., f o r the purpose 

of I r . i n s f e r r i n g custody of E l i a n to the INS. Exhi.bit D. At the 

appointed time and place qn A p r i l 13, Lazaro Gonzalez f a i l e d t o 

appear t o t r a n s f e r custody of El i a n . 
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10. On January 7, 2000, Lazaro Gonzalez f i l e d a p e t i t i o n i n 

the C i r c u i t Court of the Eleventh J u d i c i a l C i r c u i t , i n and f o r 

Miam:--Dade County, F l o r i d a , Family D i v i s i o n , seeking temporary 

custody of E l i a n Gonzalez. Gonzalez v. Gonzalez. Case No. 00-

004 9--FC-28. On January 10, 2000, the Court granted, on an 

emergency ex p a r t e basis, a Temporary P r o t e c t i v e Order g r a n t i n g 

Lazaro temporary custody ij'*in':ii ng ^ervicre r^f process uoon Juan 

Miguel Gonzalez and a f u l l hearing. On A p r i l 13, 2000, a 

succ€:3.5or judge issued a F i n a l Order dismissing the p e t i t i o n f o r 

lack c f subject matter j u r i s d i c t i o n due to f e d e r a l preemption, 

and lack of standing. 

11. On A p r i l 14, 2000, Michael Pearson, INS Executive 

Associate Commissioner f o r F i e l d Operations, sent a l e t t e r t o 

Lazaro Gonzalez t o make cle a r t h a t Elian's parole i n t o his care 

was revoked at 2:00 p.m., Thursday, A p r i l 13, 2000, when Lazaro 

f a i l e d t o comply w i t h the INS's i n s t r u c t i o n t h a t he present•Elian 

at the Opa Locka A i r p o r t . E x h i b i t E. On A p r i l 21, 2000, James 

T- Spearman, J r . , INS Deputy Assistant D i s t r i c t D i r e c t o r f o r 

I n v e s t i g a t i o n s , issued a Warrant of Arrest f o r E l i a n Gonzalez-

E x h i b i t F. 

12. Once the INS revoked Elian's parole, h i s remaining i n 

the United States i s a v i o l a t i o n of law. Moreover, Lazaro 

Gonzalez has refused t o r e t u r n physical custody of E l i a n to the 

INS, a.̂  ordered by the INS. In his l e t t e r of A p r i l 13, 2000, 
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Execiitive A."3sociate Commissioner PearSon advised: 

Absent an order from the Eleventh C i r c u i t 
e n j o i n i n g Elian's t r a n s f e r t o h i s l a t h e r , you 
have no l e g a l basis t o continue to exercise 
c o n t r o l over E l i a n . Moreover, you are 
ho l d i n g El i a n without the consent of his 
f a t h e r and without th© consent of the 
Immigration and N a t u r a l i z a t i o n Service, 
Elian's current l e g a l custodian under the 
immigration laws. 

E x h i b i t E. When rhe i i t a t e ccurt li.cn'.is.'rpd Laznro Gonzalez's 

p e t i t i o n , i t terminated the Temporary Pr o t e c t i v e Order which had 

granted Lazaro temporary custody of E l i a n . Therefore, Lazaro 

Gonzclez has no claim of a r i g h t t o custody based on the now 

dismissed s t a t e court proceeding. I n the absence of l e g a l 

a u t h o r i t y from the INS t o r e t a i n custody of E l i a n , or the consent 

of E l ian's f a t h e r , Juan.Miguel Gonzalez t o r e t a i n custody, Lazaro 

Gonzalez i s u n l a w f u l l y r e s t r a i n i n g E l i a n Gonzalez, 

13. On A p r i l 19, 2000, the United States Court o f Appeals 

f o r the Eleventh C i r c u i t issued an Order g r a n t i n g E l i a n 

Gonzalez's motion f o r i n j u n c t i o n pending appeal. The Court's 

Order expressly d i d not decide "where or i n whose custody 

P l a i n t i f f should remain while t h i s appeal i s pending. This Order 

only prevents P l a i n t i f f ' s removal from t h i s country." See Order 

at 15 n. 16. 

14. Since he wa.s- paroled i n t o h i s great-uncle' .<5 custody, 

E l i a n Gonzalez has? resided at Lazaro Gonzalez's home located at 

2319 N.W. 2nd St r e e t , Milarni, t ' l o r i d a . The home i e LI one-story. 

6 
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two-bi5droom, faml].y residence located i n Miami-Dade County, 

F l o r i d a , w i t h i n the c i t y l i m i t s of the C i t y of Miami. The home 

i s located on Northwest 2nd Street, bounded by Northwest 23rd 

Aveau'2 on the East and Northwest 24th Avenue on the West. The 

peraoi.TS i n h a b i t i n g the residence include Lazaro Gonzalez, h i s 

wife Angela Maria, adult daughter M a r i s l e y s i s Gonzalez, and 

El i a n . I'.- a d e c l a r a t i o n f i l e d i n the D i s t r i c t Court proceedings, 

M a r i s l e y s i s Gonzalez s t a t e d t h a t she and El i a n shared the same 

room i n the house. The iNS has maintained d a i l y s u r v e i l l a n c e of 

the residence at 2319 N,W. 2nd Street, Miami, F l o r i d a . I have 

revieved the l a t e s t s u r v e i l l a n c e reports and they i n d i c a t e E l i a n 

Gonzalez i s s t i l l r e s i d i n g at 2319 N.W. 2nd Stre e t , Miami, 

F l o r i d a . 

13. Based on t h i s i n f o r m a t i o n , I have probables cause t o 

believe t h a t E l i a n Gonzalez i s being u n l a w f u l l y r e s t r a i n e d . 

Furthat/ I have probable cause to believe he i s located at the 

Lazaro Gonzalez f a m i l y residence at 2319 N-W. 2nd Street, Miami, 

Miami-Dade County, F l o r i d a . This a f f i d a v i t requests t h a t a • 

search warrant be is.sued, a u t h o r i z i n g United States Immigration 

and N a t u r a l i z a t i o n Service o f f i c e r s to enter the residence of 

Lazaro Gonzalez, located at 2319 N-W. 2nd Street, Miami, F l o r i d a , 

t o seize the person of E l i a n Gonzalez.-

16. Ttie undersigned al.<;o requests that the search warrant 

permit execution during n i g h t time hour.s. During the l a s t LWO 
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weeks, large crouds, up to several thousand people, have gathered 

outside 2319 N.w, 2nd Street to protest the United States 

Government's actions to reunite Elian with his father. Large 

numbers of individual.s have indicated to the media covering the 

event that they intend to form a "human chain" to prevent the INS 

from entering the home of Lazaro Gonzalez. The numbers of 

individuals outside the home: dwindles during t h ^ night time 

hours. In ordar to meet the least amount of resistance from any 

crowd gathered outside the home, ensure the safety of Elian 

Gonzalez, and protect the o f f i c e r s executing the warrant, the INS 

may plan to execute the search warrant during night time hours-

FURTHER AFFIANT SAYETH NAUGHT. 

MARY A. eOC 3 ^ MARY A. eODRlGUEZ 
Senior Special Agent 
United States Immigration and 

Naturalization Service 
Miami, Florida 

Sworn to and subscribed before me t h i s of A o r i l , 2000, 
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U-S. Department of Justice 
Immigration and NaCuializaQon Service 

Office of i*ie Exetaiive Aisoeiatc Cocnnvsiioner 12SISireel AW 
}irashmgiet,. DC 30536 

JAN-5 2IID 

Mr. Ljoaro GctiZ2le2 
2319 N.W, 2nd Street 
Miami, Florida 33125-520"? ' 

Dear Mr. Gonzalez. 

Wc appreciate your cooperation durinf our cotisidctation of iimnigrarjon matters relating 
to Elizin Gonzalez and your meeting «vith us in Miami on December 20th. After carefiil 
consicleration and consuliaiion with her legal advisors, the INS Coimnissioner has made several 
determinations in this case, of which I am now prepared to inform you. 

The INS has been in direct contact with Juan Miguel Gonzalez-Quintana. Mr. Gonzalez-
Quintana has provided reliable documentation, that he is Elian's biological father and that he now 
haa legal custody of the child under Cuban law. As such, he has the right and obligation, to 
repres,eni EUan in all legal transactions and acts in which Elian has an interest Therefore, we 
have determined lhat Mr, Gonzalez-Quintana has the authoiiiy to speak for his son in 
immijiration matters. After carefiilly considering all relevant factors, wc have determined that 
there is no conflict of interest between Mt. Gonzalct-Quintana and his son, or any orher reason, 
that v̂ ould warrant our declining to recognize the authoriiy of this father to speak on behalf of 
his sen in irarrugraticn mattcre. Furtheri we took steps to ensure tha; Mr. Gonzalez-Quintana 
could express his true wishes at our interviews wilh him, and after carefijlly reviewing the results 
ofthe Interviews, we are convinced that he did so, 

Roger Bemstein and several of his associates, attorneys in Miami, have submiltad several 
Forms G-25, Notice of Entry and Appearance as Attomey, for Elian. Some of these Forms G-28 
were signed by you on behalf of Elian. On othors, Elian himself has printed his first name. After 
carcfal consideration, we have deteirnined that we cannot recognize any ofthe Forms G-28 as 
authcirizing these attomeys to represent Elian in immigration matters. Although the INS has 
placed EUan in your physical care, such placement does not confer upon you the authority to act 

,' on behalf of Elian in immigration matters or- suiihorize representolion ia, direct opposition to the 
expntss wishes ofthe child's custodial parait. Fuither, we do not believe that Elian, who 
recently turned six years old, has the legal capacity on his own to authorize representation. 
FvnaJ.ly, Mr. Gonzalez-Quintana has expressly declined to audiorize Mr. Bemstein or his 
associates U3 represent Elian. Therefore, the INS cannoi recognize them as Elian's 
reprsscntatives. 

000003 
GOVERNMENT 
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Mr, Lizaro Gonzalez 
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; ^ direct conversations with Mr. Gonzalez-Quintana. he has repeatedly Infomxed us 
of his decision not to assert Elian's right 10 apply for asylum. Mr. Bemstein and his associates 
have prepared and submitted asylimi applications on EUan's behalf: one of which was signed by 
Elian. After careful consideration, we have deteirnined that Elian dots not have the capSty to 
apply for asylum without the assistance of his parent Further, neither the applicationsfyuu have 
submitted nor any other information available indicates that Elian would be at risk of harm in 
Cuba juch that his interests might so diverge from those of his father that his father could not 
adequately represent him in this matter. Therefore, given Mr. Gonzalez-̂ Quiniana's decision not 
to css<jn Elian's figh: to apply for asylum, we cannot accept the asylum applications as havineL 
been submitted on Elian's behalf. ^ 

Mr, Gon^alez-Quimana has aUo repeatedly requested thai Elian be retumed immediately 
to his custody m Cuba. We consider this to be a request lo withdraw Elian's application for 
admiS:;ion to the Umted States, made by Elian's custodial parent with authority to speak for Elian 
in imn.ngraUoa matters. Therefore, we have granted Mr. Gonzalez-Quintana's request to 
withdi3.w Elian's application for admission to the United States. 

Upon his amval. Elian was temporarily paxoled into the United Slates, Airangemcnls 
should now be made within the next nine days for EUan's reunion with his father. Ii is our hope 
that y(»u will be able to make arrangements wilh your nephew to ensuns that EUan is returned to 
htm and his immediate family as soon as possible. The INS is prepared to provide whatever 
assist̂ jnce would be appropriate. We are also aware that neutral third parties have offered to 
faciUuue Ehan's return to Cuba and we are ready to work with them as arrangements are sought. 

We appreciate your family's immediate willingness lo care for and comfon. Elian after 
the tragic loss of his mother and stepfather and his ordeal on the high seas. Please be assured 
that we would be happy to facilitate continuing contact becween Elian, his father, and your 
femily . If Elian and his immediate family wished to apply fbr tourist visas at some -oint in the 
future, the Consular Section at the U.S. Interests Section in Havana would, of course consider 
them \'efy favonibly. 

Siiuxrely, 

r-eaison 
Executive Associate Commissioner 
for Field Operations. 

000004 
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J a n u a r y 12 , 2000 

L i n d a O s h e r g - B r a u n , Esq , 
Roger A . B e m s t e i n . ' Esq . 
H a c k l e y . B e r n s t e i n fc Osberg-Bravin , P.L.. 
T u r n b e r j r y P l a z a 
2375 NE 191"^- S i i r e e t 
Penthouse IB 
Aventura^ F l o r i d a 33180 

Spencer E i g , E s q . 
42 0 L i n . c o l n Road 
S u i t e 379 
Miami Eeach , F l o r i d a 33139 

Dear MsBsre . E i g and Be rnscc in . &nd Ms. O s b e r g - B r a u n : 

I havci r e v i e w e d y o u r l e t t e r o f JinnuaLry S c o n c e r n i n g t h e case 
o f E l i s . n G o n z a l e z , as w e l l m.5 tihe i s s u e s t h a t Mr . B e x ' n s t e i n 
r a i s e d when he and o t h e r s tneL w i t h me on the e v e n i n g o i J a n u a r y 
7, i n c l u d i n g t h e f a c t t h a t you have f i l e d a. c u s t o d y a c t i o n on 
b e h a l f o f L a z a r o Gonaalez i n t h e Miatni-Dade Coun ty C i r c u i t C o u r t . 
I u("idei"stand t h a n c o u r t ha£3 ^ r s i n t e d a t e m p o r a r y p r o t e c t i v e order-
t o Lazsiro Gon7:»^€sz- W h i l e I am a lways open t o c o n s i d e r i n g nevi 
i n f o m i i i t i o n t h a c m i g h t a r i s e , 1 am n o t c u r r e n t l y aware o f any 
b a s i s f o r re-vreraing Cotnmissionei: M e i s s n e r ' s d e c i s i o n t h a t Juan 
cSoTizalcJZ--El ian ' s f a t h e r - - h a 8 t h e s o l e a - u t h o r i t y t o speaJc I ' o r h i e 
son on l n m i g r a t i o n m a t t e r s . 

A«, y o u ]triow, t h e U n i t e d S t a t e s i s n o t a p a r t y t o the. a c t i o n 
y o u have f i l c a d . i n F l o r i d a c o u r t , n o r i s i c named i n t h e t e m p o r a r y 
p f o t e c t i v e o r d e r t h a t t h e F l o r i d a C i r c u i t Judge i s s u e d J a n u a r y 
10. Ix ideed , Lhe q u e s t i o n o f who 'may speak for- a s i j c - y e a r - o l d . 
c h j l d i n a p p l y i n g f o r a d m i s s i o n o r a s y l u m i s a m a t t e r o f f e d e r a l 
i m m i g r a t i o r x l a w . Wcithing i n t;he t e m p o r a r y p r o t e c t i v e o r d e r 
changQjs t h © g o v e r n m e n t ' s d e t e r m i n a t i o n t h & t Juan GoriTralez can 
w i t h d r a w a p p i i c a t i o n £ 5 r.orc a d m i e s i o n and a.gylum r e l a t i n g t o E l i a n 
?iiid t h i i t he has done so . I n t h e D e p a r t m e n t ' R Judgment , che 
F l o r i d i i c o u r t ' s ox'der haa no f o r c e o r e f f e c t i n s o f a r e.s I N S ' s 
admini.si:. raii ioiT. o f che immigre i t i o n lawis i a coi iuei-hed. 

I n o u r m a c t i n g i a o t F r i d a y a-wenlng, Mr. u a r n s t e i n s a i d LhaU 
the- IN;5 itsesl.-f: had o i - i g i n a l l y annoijneodl t h a t s t a t e ccvurts coulc i 
refflol-wTis ET xwr i ' a s t a t u s i n t h e U n i t e d s t a t e s . I t h i n k i t i a 
impcj.£-L.a±i.L t o c l a . r i f y , t h e r e f o r e , tfH.w Depar-trmp.nt' a v i e w s about: 
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the p o s s i b l e r o l e o f star.o c o u r t s i n a case such as thL-s . I n the 
£i.rsf few days a f t e r - E l i a n ' s a r r i v a l i n Che U n i t e d S t a t e s , wher-i 
i t was s u g g e s t e d t h a t INS'c placement o f E l i a n i n t h e c&re o l h i o 
g r e a t - u n c l e amounted t o a g r a n t o f cust o d y , INS i n d i c a t e d t h a t i t 
c o u l d r o t g r a n t c u s t o d y and t h a t euch a request: w o u l d have t o be 
pu t b e f o r e t h e s t a c e c o u r t s . As t h e case e v o l v e d , i t became 
c l e a r t h a t E l i a n ' s f a t h e i r , who was s t i l l i n Cuba^ -was a s s e r t i n g a 
pa,rental r e l a t i o n s h i p w i t h E l i a n sincl had a d e q u a t e l y eixpr«=ssed h i s 
wish, under t h e i t n m i g r a c i o n laws, f o r E l i a n ' s p e t i t i o n f o r 
admiesion bo t h i s count7r>- t c be i*rirhdravrn. I n t h e s e 
c i r c a m a t a n c e a , INS waa c b j i g e d t o d e t e r m i n e whether t h e f a t h e r 
was the. a p p r o p r i a t e p e r s o n t o speak f o r E l i a n on i m m i g r a t i o n 
i s s u e s . That qv,ieBtion, ae I have s a i d , remains one o f f e d e r a l , 
n o t Eta.tej law. The Commiasioner'"s r e s o l u t i o n o f c h a t qT-ic-stion--
AS v f e l l a.e o f o t h e r i m m i g r a t i i o n t i i a t t c r s - - m a y be c h a l l e n g e d , i f a t 
a l l , o r.ly i n fedex-al c o u r t . We a r e p r e p a r e d t o l i t i g a t e i n t h a t 
forum. A c c o r d i n g l y , Commissioner Meissner hae d e t e r m i n e d t h a t 
t h e J a n u a r y 14 d a t e s h o u l d be extended t o aocommodace any f e d e r a l 
c o u r t p r o c e e d i n g s . ' t h i s l i t t l e - boy has been t h r o u g h so much, and 
i t i s t h e r e f o r e i m p e r a t i v e t h a t a l l o f us do what we can t o 
resolvg! h i s casa aa soon an p o s s i b l e , 

w i c h r e s p e c t co t h e i s s u e s r a i s e d i n y o u r J a n u a r y 5 l e t t e r , 
I would make t h e f o l l o w i n g o b s e r v a t i o n s . E l i a n Gonzales i s a 
ei x - y f e a i ' - o l d c h i l d who has l o s t h i s mother. As a g e n e r a l m a t t e r , 
when d e i a l i n g w i t h a c h i l d t h i s young, t h e i m r a i g i - a t i o n law, l i k e 
o t h e r ?i,reas of" law, l o o k s t o t h e wishes o f t h e sur-vi^^ing p a r e n t . 
One c i r c u i t c o u r t case i n d i c a t e d c h a t a t w e l v e - y R a r - o l d c h i l d may 
a p p l y f o r asylum o v e r t h e wishes o f h i g p a r e n t s i n some 
circumsstances - See PolovchaJc v. Wee^'e, 774 P. 2d 7 3 1 , 73 s (7=*' 
C i r . 15)85) . T h a t case a l s o makes i t c l e a r , however, t h a t a 
t w e l v e - y e a r - o l d c h i l d i s *'^near Che l o v e r end o f an age range i n 
which ri m i n o r may be mature enough t o assert, c e r i . a i n i n d i v i d u a l 
r-ight£3 t h a t e q u a l o r o v e r r i d e chose o f h i s p a r e n t s . " 
Commissioner Nieiaaner has d e t e r m i n e d t h a t , under a p p l i c a b l e law, 
E l i a n ;.s t c o young t o make l e g a l d e c i s i o n s f o r h i m a a l f , and t h a t 
h i s f a t h e r has t h e l e g a l auLliOi-itiy t o apeak foa.- h i m i n 
i m m i g r a t i o n m a t t e r s . --

Commissioner H e i s s n e r reached h e r d e c i s i o n t h r o u g h a c a r e f u l 
and t h o r o u g h p r o c e s s . A l l o f t h e a v a i l a b l e i n f o r m a i : i o n was 
c o n s i d e r e d , i n c l u d i n g che r e p o r t s f r o m two l e n g t h y and p r i v a t e 
i n t e r - v i e w s wi-ch E l i a n ' s f a t h e r , Juan Gon-ialez, ai-id t h e r e p o r t 
t r o m t h e December iiO merating wil.h E l i a n ' s g r e a t u n c l e and Cousin 
and p.aoh o f you. Commi i j s i o n e r Meissner a l s o cansf-ijl 1 y r:oii:--i d e r c d 
t h e a l l e g a t i o n t h a t Juan Gonsalea was under some f o r m o£ 
c o e r c i o n , and i s c o n f i d e n t , based oxi her rBpree(&-n.tative' s d i r e c t 
contae-:. w i t h Juan Gonz:ale = , t h e ta-cher's v e r y c l o a e r e l a t i o n s h i p ^ i 
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w i t h E l i a n , and t h e o t h e r e-u-idence pro-wided, t h a t t h e f a t h e r has 
expresEied h i s t r u e wishes i n a s k i n g t h a t hiia son be r e t u r n e d t o 
him. 

The INS dofts n o t iml e o u t the p o s - s i b i l i t y o f a case i n whJ.ch 
an asylum a p p l i c a t i o n w o u l d be a c c e p t e d from a young c h i l d 
against, t h a w i s h e s o f a p a r e n t . i n t h a t r e g a r d , t h e INS 
Giaideli.nes f o r C h i l d r e n ' s Asyluin Claims p r o v i d e a u s e f u l 
framework. I n p a r t i c u l a r , t h e y p r o v i d e f o r a r e v i e w o f t h e 
o b l e c t i v e c a r c u n s t a n c e s r e l a t i n g co p o s s i b l e t o r c u r e o r 
pors e c ^ . i t i o n i n Che c h i l d ' s home c o u n t r y i n cases where a c h i i c l i s 
t o o youing t o ejcpress a competent v i e w on chase m a t t e r s . The I N S 
reviewe-d t h e asylum a p p l i c a t i o n you soiaght t o f i l e on E l i a n ' s 
b e h a l f , c o n s i d e r e d . a l l o t h e r r e l e v a n t a v a i l a b l e i n f o r m a t i o n , and 
f o u n d no o b j e c t i v e b a s i s f o r o v e r r i d i n g t h e f a t h e r ' s wishes f o r 
h i * Hon. Tn pa-rc:.iir.ula.r, t h e TNrS found no o r e d i b l e i n f o r m a t i o n 
i n d i c a c i n g t h a t t h e c h i l d would be ac r i s k o f t o r t u r e o r 
p e r s e c u t i o n i f r e t u m e d t o h i e f a t h e r , and t h u s c o n c l u d e d t h a t i t 
had no r e a s o n t o q u e s t i o n t h e f a t h e r ' s d e c i s i o n n o t t o a s s e r t an 
aayluiii c l a i m . 

The s p e c i f i c language you c i t e f r o m t h e I N S i n s p e c t o r ' s 
Jr'ield Manual i s n o t a p p l i c a b l e h e r e . I c i s designed t o p r o t e c t 
an unaecompanied m i n o r who a r r i v e s h e r ^ i l l e g a l l y , has no p a r e n t 
Co speE,k f o r him, and i s a l s o c a p a b l e o f speaking f o r h i m s e l f . 
I n thosie c i r c u m s t a n c e s , i l : t h e c h i l d i n d i c a t e s a w i s h t o r e t u r n 
v o l u a i t s . r i l y t o h i s c o u n t r y o f o r i g i n , he wo u l d n o r m a l l y be 
allowecL Co w i t h d r a w t h e a p p l i c a t i o n f o r a d m i s s i o n and be sent 
home, r a t h e r t h a n b e i n g p l a c e d i n t o removal p r o c e e d i n g s . I f che 
c h i l d esxpresees a f e a r o f p e r s e c u t i o n , however. th.e F i e l d Manual 
provide-B t h a t Che c h i l d s h o u l d be p l a c e d n o t i n e x p e d i t e d removal 
p r o c i s e d i n g s , b u t r a t h e r i n c o n v e n c i o n a l removal p r o c e e d i n g s 
h e f o r e an i m m i g r a t i o n j u d g e . 

On 

N o t h i n g i n t h e f i e l d giiidcmce: suggests t h a t a f a t h e r ' s 
wishes r m g a r d i n q h i s s i x - y e a r - o l d c h i l d s h o u l d be o v e r r i d d e n , 
t h e c o M t r a r y , i n a r e l a t e d p r o v i s i o n you do not; c i t e , t h e F i e l d 
Manual makes i t c l e a r t h a t t h e f i r s t r e s p o n s i b i l i t y o f che INS 
when c o n f r o n t e d w i t h an unaccompanied m i n o r i s t o attfsmpt i.o 
remedy t h e fiicuacion by f i n d i n g che c h i l d ' . s p a r e n t o r l e g a l 
guardiE.n, even i f t h a t porgon i s o u t s i d e t h e U n i t e d Statoia. i t 
i s onl^- when t h a t e f f o r t i s u n s u c e e e a f u l t h a t t h e F i e l d Manual 
p r o v i s i o n s y ou c i c e even come i n t o p l a y . 

Eve.n i f i t v;Gr(r. applic,-?,ble i n t h i s a i t u a t i o n , t h e p r o v i s i o n 
you t:.! t e w o u l d n o t answer t h e baisii,- q u e s t i o n p r e a e n t e d by chic; 
cace: Who speaks f o r t h e c h i l d ? I f E l i a n i s n o t competent t o 
•"indlCciCe [ ] a f e a r o f p e r s e c u t i o n o r i n t e n t i o n t o -"apply Tor.-
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asylum," then someone would have t o decide i n h i s b e h a l f whether 
to- do so. That someone, under u n i v e r s a l l y accepted l e g a l no'rms, 
i s h i e f a t h e r . And h i s f a t h e r has s t a t e d , i n no u n c e r t a i n terms, 
Chat he does not wish f o r E l i a n t o make an asylum c l a i m . AS 
noted o.bo-ve. the INS conaideired. r e l e v a n t i n f o r m a t i o n , i n c l u d i n g 
the statements o f E l i a n ' s Miami r e l a t i v e s and i n f o r m a t i o n i n the 
aaylum a p p l i c a t i o n , and determined t h a t there i s no o b j e c t i v e 
basis f o r v a l i d aKylum claim. Consequently, i t found no 
(Conflict betvaen E l i a n and h i s f a t h e r . Under these 
c i rcum.sicances, tha appropriate course of a c t i o n was t o honor the 
desires df t h e f a t h e r regarding Rllan's appiicaclcna f o r 
admission and asylum. I t i s not appropriate t o commence removal 
pr-oceedinga againat t h i s aijc-year-old boy. The F i e l d Manual does 
not suggegt: otherwise. 

Once again, i c i s my strong hope t h a t we can work together 
to resol-u-e t h i s c h i l d ' s s t a t u s as soon aa p o s s i b l e . 

Sincerely, 

/ Janet Reno 
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U.S. Dvpnitment of Justice 
Inuoigration aad NaturaUzaoon Service 

Washington, DC 20536 

Afjri! 12,2000 

Mr. Laza^ Gonzalez 
2319 N.W. 2"" Street 
Miami. I lorida 33125-5207 

Dear Mr.. Gonzalez: 

lhe goal ofthe Dcpartroe/it of Justice and the Immigration and Naturalization Service is 
to ensure! that Elian's transition to his father's care is as peacejiil as possible. We must all do 
eveiything in our power to see that the transfer is accomplished in a thoughtful, constructive 
manner. 

understand fitam your attorneys and various other representatives tliat you would like 
an oppoitunity to meet with Juan Miguel Gonzalez. Wc are prepared to accommodate that 
request as part of an orderly transfer of fhe care of Elian to hi^ father. 

To that end, please present Elian at Qpa-Locka Aiiport, 1500 N.W. 42nd Ave., Opa-
Locka, Florida, where you should proceed to the Main Coast Guard Gate at 2 p.m. Thursday, 
April 13, Rosa R. Urquiola. a bilingual INS oflSoial caspcrienced in immigralion matters 
iuvolvin.j children, vrill be there to accompany you, Elian, your daughtea" Marisleysis, and an 
agreed number of other members of your family to Washington, D . C , for this meeting. Before 
the meeting, Juan Miguel Gonzalez vrfll hove au oppoitonity to meet privately with his son. 
Diiring tho meeting. Elian will rBtnain with Ms. Urquiola, and IMS will have custody and care of 
Elian during that time. After the meeting, caiB and parole of Elian will be transferred to Juan 
Miguel <3on2alcz. These successive transfers of parole and care are being ordered pursuant to 2 
CJF.IL §§ 212.5, 235.2, 236.3 (1999). 

Tf you do not wish to meet with Juan Miguel Gonzalez as described above. District 
Director Bob Wallis and I hereby instnict you lo present Elian at the same time and place. Le., 
tht Main Coast Guard Gate at Opa-Locka Airport, at 2 pjn. on Thursday. April 13. At that time. 

GOVERNMENT 
EXHIBIT 

n_ 
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Mr. Lazaro Gonzalez 
Page 2 

The.p{irok of Elian into your care will be revoked, and care of Elian will be temporarily 
• transforred to Ms. Urquiola, vAio will bring Elian to Washington. D.C. Once Elian has arrived in 
Washington. D.C, he will be paroled into the care of his father. Hiese successive transfers of 
parolii and cai-o are being ordered pursuant to 8 C.F.R- §§ 212.5, 235.2,236.3 (1999), 

You and your representatives have ficquently staled in the last several weeka that while you did 
not aiJTse wjth the Department of Justice's dctenninttliaii in this caae or the federal judge's ruling 
upholding it. you would nevertheless abide by the law. The fime has now cotne to cahy through on 
that commitment, above EXU for tiic sake of a boy who deserves to have his reunion -with his father 
take {dace without any finther contiic or sliess. 

rieaac contact Mr. Wallis at 305-7^2-3680 vwith your response to this letter. 

Sincerely, 

Executive Asso^jife CommissiDncr 
for Field Operations 

cc; Linda OsberB-Braun, Esq. 
Roger A. Bemstrin, Esq. 
SSpencer Eig, Esq. 
Kendall Coffey, Esq. 
Manuel Diaz, Esq. 
Harbara Lagoa, Esq. 
J QSC Garcia Pedrosa, Esq. 

TOTRL P, (fl.'i 
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U.S. DepartmeDt of Justice 
ItnmiBratioft and Naturalization Service 

Office of ihG R;cei;uiive Associate Comminjiî neT 42S/Street NH' 
Washingion, DC20S36 

April 14, 2000 

Mr. Lazaro Gonzalez ^ 
2319 N.W. 2ridstp:cT 
Miami, :Florida 3312S-S207 

Re: Elian Gonzalez 

Dear Mir. Gon^jalez: 

We are aMware that certain of your attorneys and spokesmen have stated publicly that you 
believe Elian Gonzalez is still legally paroled into yonr care. I am writing to make clear that 
EUan's ̂ parole into your care was revoked at 2;00 p.m. on Thursday, April 13, 2000. when you 
failed to comply with the INS's insnruction to present Elian at the oipa-Locka Airport to be 
reunited, \vith his fatlier. The revocation was pursuant to 8 U.S.C. §§ 1103, U82(d)(5). 1225 
(Supp. 1,998): 8 C.F.R. §§ 103.1, 212.5, 235.2, 236.3 (1999). Absent an order from the Eleventh 
Circuit onjoining Elian's transfer to his father, you have no legal basis to continue to exercise 
control over Elian. Moreover, you are holding Elian without the consent of his father and 
without tlie consent ofthe Iminigration and Naturalization Service, Elian's current logal 
cusiodiiin under the immigration laws. 

Should you have any questions, please contact District Director Robert Wallis at 305-
762-3SJJ0. 

Sincerely. 

jighael A ^ 
"̂ Aî  Executive Associate Commissioner 

for Field Operations 
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cc: Li,uda Osberg-Braun, Esq, 
Rjgcr A. Bemstein, Esq. 
Spencer Eig, E-sq. 
Keudall Coffey, Esq. 

" t/.anuel Diaz, Esq, 
Barbara Lagoa, Esq. 
Jcise Garcia Pedrosa, Esq. 
Juan Miguel Gonzalez 
Gregory Craig, Esq. 

TriTAi... p, i : i3 
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. rtcpnrtmcn' of Justicr. 
ligraLion and Nai»r.->li;'Jxliort Senfiw Warrant for Arrest of Alien 

File No. A77 013 761 

Daic: ApL-il VA, 2000 

To any otTictr of the Lmnigration and Naturalization .Service delegated authoriiy pursuant 

to section 287 cif the Immigration and Nationality Act; 

From evidence .submitted to me, it appears that: 
COX.'.,ViJu^. _. Flian 

(InjII name of il'ci-.) 

an alien who entered the United States at or near 

.NiivcTTiher )|t)q<} 

..Pon Everglade.':. Florida 
(Pun) on 

(Dale) 
is within the country in violation of the imnilgraiion law.s and is 

tlierefore liable TO being taken into custody as authorized by section 236 ofthe Immigration and 

Nar-ionality Act. 

By the virtue ol: tlie authority vested in me hy tlie unmigration laws ofthe United States and the 

regulations issued ptirsuant thereto, I command you to take tlie above-named alien into custody 

for procccdingf! in accordance with the applicable provisions ofthe immigration laws and 

regulations. 

James T . Spearman, Jr. 
(Prim mnc ol arrw l̂) 

Deputy Assistant Pistria Director Invcstigarions 
mtle) 

Ccrtifjcrtte of Service 

on .It 
-Served by ITU^ ul 

I certify ih.nt frjllowini; such service, lhe aJicn wa.s arlvi.s-cd concerning hip or her right to Counsel and wa.s 
fiiriiishcd a copy of diis warrant. 

(^tCllalvrc or officer urviili: w a m m ) 

GOVERNMENT 
EXHIBIT 

t-

CTitlt r l o(fieat Icm'nt warraiil) 



IN THE CIRCUIT COURT OF THE 11™ JUDICIAL CIRCUIT 
IN AND FOR MIAMI-DADE COUNTY, FLORIDA 

FAMILY DIVISION 

IN RE: THE MATTER OF CASE NO. 00-00479-FC-28 

LAZARO GONZALEZ, as Custodian of 
ELIAN GONZALEZ, a Minor, 

Petitioner, 
and 

JUAN MIGUEL GONZALEZ-QUINTANA, 
Respondent, 

/ 

Final Order 

THIS CASE comes to the Court upon various emergency motions brought by Petitioner 

seeking expedited discovery and an imminent hearing upon his Petition for temporary custody 

of the minor child, Elian Gonzalez. 

For the reasons stated below, and with concern for those on both sides who feel so 

passionately about this case, the Court finds that this matter is federally pre-empted and that 

this court further lacks subject matter jurisdiction, and therefore dismisses this action and 

terminates the order of January 10, 2000 entered by a predecessor judge. 

Index to Order 

Case History Page 2 

General Principles of Jurisdiction Page 7 

Lack of Jurisdiction Due to Federal Preemption Page 8 

Lack of Jurisdiction Due to Petitioner's Lack of Standing Page 12 
To Sue under Chapter 751 , Florida Statutes 

The Effect of This Ruling Page 18 

Orders Page 21 
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Case History 

Core facts are not in dispute: this extraordinary case began on an evening on a Cuban 

beach, when fourteen people, including this child and his mother, fled the island in a small 

boat. Their destination was the shore of Florida and the United States of America. In rough 

seas, eleven people perished, including the child's mother. The child survived, alone in the 

ocean, by clinging to a floating tire. He was found at sea by fishermen who immediately 

contacted the United States Coast Guard, which transported the child to a local hospital. On 

November 27, 1999, Elian Gonzalez reached America. As an unaccompanied minor alien, 

Elian Gonzalez was taken into custody by the United States Immigration and Naturalization 

Sen/ice ("INS") and paroled into the loving arms of his great uncle, Petitioner in this matter. 

Who would have dreamed that the celebration of this child's survival would have been lost so 

soon in an international tug of war over him? 

The child's father, investigation revealed, remained in Cuba, After two inten/iews in 

Cuba, the INS determined that Juan Miguel Gonzalez-Quintana was an active, involved and 

loving father, who freely and voluntarily requested that his son be returned to his home in 

Cuba, 

In the meantime, in Florida, the Petitioner sought to file political asylum petitions on 

behalf of the child and by the child directly. After the INS determined that the father had the 

right to control the child's asylum application and wished it withdrawn, INS rejected the asylum 

applications filed, and announced in early January that the child would be returned to the 

father in Cuba. 
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INS and the United States Attorney General, who is charged with the executive 

responsibility for immigration, determined that only the father could speak for the child, that 

there would be no hearing on the asylum petitions filed by Petitioner, and that the child would 

be returned to the father by January 14, 2000, four months ago. 

Petitioner did not agree with INS and the Attorney General that the child should be 

returned to his father in Cuba. Petitioner objected to the IMS procedure and asserted that INS 

had violated the child's independent due process rights to an political asylum hearing. He 

wanted the child to stay in the United States, where he would live In a free country. 

Recognizing that his control over the child extended only to the extent of the grant of the INS 

parole. Petitioner filed this action in state court on January 7, seeking temporary custody and 

a protective order prohibiting action by the INS. 

The Petitioner, Lazaro Gonzalez, sought the following: 

"Petitioner requests temporary custody of the Minor Child for purposes of providing 
legal consent to all necessary and reasonable medical care for ELIAN GONZALEZ, including 
psychological care, and to provide for ELIAN's due process rights to seek political asylum in 
the United States, and for such other things which are necessary for the care of ELIAN, until 
such time as there is a final disposition of the aforesaid application for political asylum on 
behalf of the Minor Child," Petition at p. 6, paragraph h. 

"Petitioner seeks an evidentiary hearing, an Order awarding temporary custody of ELIAN 
for a period of time sufficient to adjudicate the application for asylum with INS." Petition at p. 
6, paragraph 14. 

The Petition was predicated upon implied consent from Elian's deceased mother, see 

memorandum of law p. 7, and the argument that the father could not object or consent 

because he could not freely express his wishes while in Cuba and under the control of Castro. 

3 
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See, memorandum of law at I., page 7. ^ 

The Petition further alleges that if JUAN MIGUEL GONZALEZ-QUINTANA objects to 

Petitioner's custody of the child, that Petitioner asserts he is unfit to provide for the care and 

control of Elian and that he has abused, abandoned, or neglected Elian based on the 

argument that: "While it is true that his father..,is not responsible for the environment existing 

in Cuba or the violations of humanitarian rights commonplace in Cuba, by insisting that the 

boy be placed in the aforesaid environment, the father is engaging in conduct which 

constitutes abuse or neglect, as referred to in Fla. Stat. § 751.05(3) and as defined in Fla. 

Stat. Chapter 39." Memorandum of law p. 7 7. 

A predecessor judge considered the petition's allegations and the motion for protective 

order on an emergency ex-parte basis, without a response from the INS or the father. On 

January 10, 2000, she entered a Temporary Protective Order granting Lazaro Gonzalez 

temporary custody pending sen/ice of process upon the father and a full hearing. The Judge 

reserved on subject matter jurisdiction. Order of January 10, 2000, p.4, n.3. The order also 

stated that it prohibited the removal of the child from the jurisdiction of the court. Order of 

January 10, 2000, p.6, paragraph 3. 

The ruling of January 10, 2000 was based upon the ex-parte motion, in an effort to act 

as quickly as possible given the urgent nature of Petitioner's allegations. Jurisdiction was 

'",..[T]his Court should not and cannot consider any objection of JUAN MIGUEL 
GONZALEZ-QUINTANA, the child's father, unless he is removed from his coercive 
environment and appear [sic] in this Court so that he may speak openly concerning the 
best interests of the Minor Child." Memorandum of law at p. 9. 
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primarily justified under the theory o\ parens patriae, the theory that the state has the inherent 

power to protect children within its borders. The essential nature of the Temporary Protective 

Order was to give Petitioner the opportunity to pursue legal remedies in federal court with 

regard to his assertions that INS had violated due process and the child's constitutional rights 

by failing to give him a political asylum hearing. Petitioner did so. The order also permitted 

Petitioner to secure necessary health, psychological and material care for the child. 

Additional research and developments in the case have caused the examination of 

relevant case law which was not available to the court in January. After receiving the 

temporary custody order, Petitioner proceeded to federal district court to seek an injunction 

prohibiting the INS from removing the child from Lazaro Gonzalez and requiring INS to grant 

the child a political asylum hearing. The federal district court concluded that Lazaro Gonzalez 

had standing to bring the action in federal court as the child's next friend. Order of Judge K. 

Michael Moore in Gonzalez v. Reno. 2000 WL 289604 (S.D. Fla. March 21, 2000) and did 

not reach the validity of the state custody order. Id. at fn. 25. 

Petitioner attempted to sen/e the summons and petition upon Juan Miguel Gorizalez-

Quintana, Elian's father, in Cuba. However, no additional substantive relief was requested in 

state court until after the Petitioner lost the federal district court case. Last Saturday night, 

four months after the state court action was commenced, the Petitioner filed a request to take 

the deposition of the father within three days, and asked for a trial within 10 days. In sum, 

only after that loss, and during the cun-ently pending appeal to the federal court of appeals for 

the Eleventh Circuit, and only since the father has arrived in the United States to seek 
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implementation of the federal decision, has Petitioner returned to state court to aggressively 

seek a hearing in an effort to continue to keep the child in Miami, INS and the Attorney 

General have decided to move fonward on reuniting father and son. 

In response to Plaintiff's motions, the court requested Petitioner brief the issues of 

subject matter jurisdiction, federal preemption, standard of law and their motion for default. 

As the first two jurisdictional issues are dispositive, the court does not reach standard of law 

or default. 

Some may question the court's decision to rule without oral argument from the 

attorneys. The court decided to rule on this case without additional hearings for the following 

reasons: first, Petitioner's lawyers submitted an excellent brief which did an exceptionally 

thorough job of laying out the legal authority under which Petitioner asks this court to proceed. 

These are exclusively legal issues. Hearings are generally granted so that the court may take 

evidence. In this matter, evidence cannot be taken until the court can determine whether it 

has jurisdiction. It is important to understand that the question before the court at this point 

is not whether it should hear this case, but rather whether it could hear this case. This is not 

a discretionary call. Let no one conclude that this case was decided on legal technicalities — 

jurisdiction is ground zero in court. Without it, judges have no power to inten/ene. 

Finally, this case has inflamed the passions of our community to the point that 

references to potential riots have been made by our leaders. There is no purpose in prolonging 

the anxiety of this family and other people who feel so strongly about this case when the law 

is so clear and when the inevitable result would be ever more crushingly disappointing. 
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Holding a hearing would only have raised false hopes that somehow this court could legally 

act and keep Elian Gonzalez here. 

General Principles of Jurisdiction 

"Jurisdiction is the oxygen of an action. If present, the action is alive and the court may 

act." Keena v. Keena. 245 So.2d 665 (Fla. V DCA 1971), Equally if subject matter is not 

present, the court may not act. 

Jurisdiction over the subject matter in a case refers to a court's power to hear and 

determine a controversy. Calhoun v. New Hampshire Ins, Co., 354 So.2d 882 (Fla. 1978). 

Generally, it is tested by the good faith allegations of the pleading, in this case the petition 

seeking temporary custody. See, Calhoun v. New Hampshire Ins. Co.. 354 So.2d 882 (Fla. 

1978), cited in Jefferson v. State. 724 So.2d 105 (Fla. 3̂ " DCA 1998), 

"Subject matter jurisdiction arises by virtue of law only; it is conferred by constitution 

or statute and cannot be created by waiver or acquiescence," [citations omitted] Jesse v. State 

, 77 7 So.2d 1179 (Fla. 2"" DCA 1998). 

"Subject matter jurisdiction , always essential to the validity of a court's action, can be 

challenged at any time, and a lack of subject matter jurisdiction should be recognized by a 

court even if unchallenged; when party or a court's own examination of a case suggests a lack 

ofjurisdiction, the court is duty bound to consider such issue." Walt v. Walt, 574 So.2d 205 

(Fla, 1^' DCA 1991), This court required the Petitioner to present his position on subject 

matter jurisdiction because of the independent obligation imposed upon the court to recognize 

its own limitations; as stated in the briefing order: "Courts are bound to take notice of the 

7 
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limits of their authority and if want ofjurisdiction appears at any stage of the proceedings, 

original or appellate, the court should notice the defect and enter an appropriate order." 

Greene v. Greene, 432 $o.2d (Fla, 3 '̂ DCA 1983). 

The issue of preemption is a question of subject matter jurisdiction. Florida Auto. 

Dealers Industry Ben. Trust v. Small, 592 So.2d 1179 (Fla. V DCA 1992). The issue of 

standing to sue concerns a question ofjurisdiction to hear and decide the case pled by a 

particular party. Rogers & Ford Constr, Corp. v. Carlandia Corp. 626 So.2d 1350 (Fla. 1993). 

Lack of Jurisdiction due to Federal Preemption 

Elian Gonzalez's physical presence in this country is at the discretion of the federal 

government. The state court cannot, by deciding with whom his custody should lie, subvert 

the decision to return him to his father and his home in Cuba. This court is prohibited from 

acting by the Supremacy Clause of the United States Constitution from acting in this case. 

Const. Art. I, §8. 

Federal Preemption is a principle based on the Supremacy Clause ofthe United States 

Constitution: Const. Art. I §8. There are different kinds of preemption, two of which are 

implicated in this case: field preemption and conflict preemption. "Field preemption" arises 

when Congress has so thoroughly regulated a field or federal interest is so dominating, that 

an intent for federal law to occupy the field exclusively may be inferred. Pacific Gas & Electric 

Co. V. Energy Resources Consen/ation and Dev. Comm'n, 461 U.S. 190, 202, 103 SCT. 

1713, 1721, 75 LEd 2"" 752 (1983). "Conflict preemption" arises where state and federal 

laws or orders are in direct conflict, particularly here where the state order is intended to 

8 
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"prevent or hinder the [federal agency, here the INS] from operating the way Congress 

intended it to operate." at 202. Both field and conflict preemption apply in immigration 

matters. Hines v. Davidowitz, 312 U.S. 52, 61 (1941), 

"Power to regulate immigration is unquestionable exclusively a federal power." 

Decanas v. Bica. 424 U.S.351, 96 S.Ct. 933, 47 L.Ed.2d 43 (1976).; Hines v. Davidowitz, 

312 U.S. 52, 61 S.Ct. 399, (1941); Nyquist v. Mauclet. 432 U.S. 1, 97 S.Ct. 2120, 53 

L.Ed.2d 63, (1977). The proposition that courts do not have the authority to second-guess 

the executive branch's decisions regarding permission of immigrants to enter the country is 

one of long standing, addressed as far back as 1892 in the case of Eiku v. U.S.. 142 U.S, 

651, 12 S.Ct 336 , 35 LEd. 1146 (1892). 

"The obvious need for delicate policy judgments has counseled the Judicial Branch to 

avoid intrusion into this field." [immigration] Plyler v. Doe. 457 U.S. 202,102 S.Ct. 2382, 72 

L.Ed.2d 786 (1982). Nowhere is the "delicacy" of the policy judgment implicated more 

closely than in connection with Cuba. ̂  

The Petition presented to this court's predecessor judge sought the opporturiity to go 

to federal court and seek review of the decision of the INS and the Attorney General that the 

^ Cuba lays 90 miles from our shores. It which has been the subject of an 
economic embargo for 30 years. We have transmitted both Radio and TV Marti to it 
people. Our community remains linked to the island with intimate family ties. Federal 
immigration policy shifts seismically affected this community in the 1980's with the Mariel 
Boatlift. The question of interdiction of balseros at sea remains a difficult issue, and 
current immigration detente with Cuba was reached only after apparently difficult 
negotiations. Foreign policy toward Cuba continues to shape local issues. 
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father speaks for the child and to pursue a claim of denial of due process, by INS, to the 

child. She granted Petitioner that opportunity through the Temporary Protective Order. The 

federal district judge determined that Petitioner could pursue the claim as a "next friend" on 

behalf of the child under federal procedural rules. ^ Petitioner can proceed with his appeal to 

the Eleventh Circuit based upon the district court's ruling as to his standing to sue on behalf 

of the child. The status of the state court action no longer affects the federal action or appeal. 

The Petitioner went to federal district court, and the district court judge rendered a fifty-

page carefully and thoroughly reasoned ruling which addressed the issues. Judge Moore 

determined that the Attorney General conducted the necessary investigation and did not abuse 

her discretion in coming to the conclusion that the child had a loving and adequate home 

waiting for him with his father, who desperately wanted his first-born son back in his arms. 

The remedy sought in this court is custody of the child. While the court recognizes the 

many, many authorities that establish that domestic relations, family law, is an area reserved 

to the state courts, Petitioner fails to recognize the fundamental nature of his case - it Is an 

immigration case, not a family case. 5ee, Jagiella v. Jagiella, 647 F.2d 561 (5* Cir. 1981): 

"Recent authority ,.. seems to favor a broader inquiry into the nature of the claim rather than 

resolution of the issue by technical appellation" Id. at 564. 

This case is designed to keep Elian Gonzalez in Miami over the federal government's 

and his father's objection, and under the name of a custody claim. Petitioner's increased 

'The state court order was not the basis of Petitioner's standing to sue in federal 
court under Federal District Court Judge Moore's analysis.. 
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level of activity in the state court action correlates with announcements by INS of reunification 

of the child with his father. The United States through the Attorney General has articulately 

and bluntly insisted that reunification will occur. The basis for the custody claim is that the 

child should not live in Cuba, with his father, and is better off here. The Court's ability to 

reach that decision is derailed by the federal govemment decision that he must return to Cuba, 

his homeland, and be with his father. This court cannot second guess the INS. In the end, 

a determination by this court as to who should have custody of Elian Gonzalez would not 

prevent his deportation to Cuba and his father, because deportation is exclusively the province 

of the federal government. "Custody is not a statutory factor in determining deportability." 

Johns V. Department of Justice. 653 F.2d. 884 (5"" Cir. 1981). 

The cases cited by Petitioner in his brief do not provide guidance under the unique facts 

of this case. Gao v. Jenifer. 185 F.3rd 548 (6"̂  Cir. 1999) deals with a juvenile alien whose 

status was addressed by the INS prior to an amendment to the federal immigration law which 

provided that: "..no juvenile court has jurisdiction to determine the custody status or 

placement of an alien in the actual or constructive custody of the Attorney General unless the 

Attorney General specifically consents to such jurisdiction." 8 U.S.C §1101 (a)27(j) (1999) 

[dealing with illegal and unaccompanied minors placed in foster care and whether the juvenile 

court has jurisdiction to declare them dependent.] The Johns case, supra, specifically 

addressed the lack of control the state court has over deportation issues. Bergstrom v. 

Bergstrom, 623 F.2d 517 (8* Cir. 1980) involved a U.S. citizen father's attempt to utilize the 

federal district court to modify a prior custody ruling between him and the U.S. citizen mother 

11 
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regarding the U.S. citizen child. 

The court finds the reasoning of In ReC.M,K., 552 N.W. 2d 768 (Minn.Ct. App. 1996) 

of most assistance. In C.M.K., the child was a juvenile Chinese national who was smuggled 

Into the United States. INS found him, and after he was placed with a foster family, moved 

to deport him. The family filed in state court for dependency. The Minnesota Court of Appeals 

affirmed the trial court's finding that it was without jurisdiction due to federal immigration 

preemption, particularly noting that issues of asylum are not subject to state courtjurisdiction, 

Most importantly in that case, the family alleged that the child would be subject to 

"imprisonment, fines, harassment, and physical assault if he is returned to China." Id. at 771. 

The Court of Appeals found that the family was basing its claim on "... alleged circumstances 

in another country and therefore, circumstances directly related to the immigration process." 

Id at 771. "A finding that CM.K. is in need of protection or sen/ices based on circumstances 

in China would directly conflict with the immigration proceedings and, thus, is preempted by 

federal law." Id. at 771. 

Petitioner is not without a remedy to seek delay of the INS action, which has been 

available to him since March 21,2000. Federal Rule of Appellate Procedure 8 provides that 

a party may proceed in federal court to seek a stay of the ruling of the district court which 

affirmed the authority of the Attorney General and the INS in this matter. 

Lack of Jurisdiction based upon Petitioner's Lack of Standing 
to sue under Chapter 751 

The Petitioner sought relief under Florida Statute 751 titled "Temporary_Custody of 

12 
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Minor Children by Extended Family." If the petitioner does not have standing to sue under Fla. 

Stat, 751, then this court cannot exercise jurisdiction under Fla. Stat. §61.1308 because 

there is no viable custody claim. The Act's mission is stated: 

The purposes of ss. 751.01 -751.05 are to: 

(1) Recognize that many minor children in this state live with and are well cared for by 
members f their extended families. ...Because ofthe care being provided the children by their 
extended families, they are not dependent [wards of the state] children. 

(2) Provide for the welfare of minor children who are living with an extended family...At 
present, such family members are unable to give complete care to the child in tier custody 
because they lack a legal document that explains and defines their relationship to the child, 
and they are unable effectively to consent to the care of the child by third parties 

(3) Provide temporary custody of a minor child to a family member or putative father 
having physical custody of the minor child to enable the custodian to: 

(a) Consent to all necessary and reasonable medical and dental care for the 
child, including non-emergency surgery and psychiatric care; 

(b) Secure copies of the child's records, held by third parties, that are necessary 
to the care of the child, including , but not limited to: 

1. Medical, dental, and psychiatric records; 
2. Birth certificates and other records; and 

3. Educational records; 

(c) Enroll the child in school ... 

(d) Do all other things necessary for the care of the child. 

Fla. Stat. §751.01 

In the definition section ofthe statute, Fla. Stat. §751.011, The Florida legislature 

defined the words "Extended family" and "putative father" and stated: 

As used in ss. 751.01-751.05, the term: 

13 
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(1) "Extended family" is any family composed of the minor child and a relative of the 
child who is the child's brother, sister, grandparent, aunt, uncle or cousin." 

The terms "relative" and "family member" are not defined anywhere in Chapter 751. 

The term "extended family" is not used in the rest of the statute, even though the definition 

says "as used in ss. 751.01-751.05". 

Fla. Stat. §751.02, "Determination of temporary custody proceedings; jurisdiction" 

provides: "Any relative of a minor child...with whom the child is presently living, may bring 

proceedings in the circuit court to determine the temporary custody of the child." 

Lazaro Gonzalez's petition seeking temporary custody under Chapter 751 reflects that 

the Petitioner is "Paternal Great Uncle." Petition, p.g, paragraph 13 (g). Despite the limited 

list of extended family members who may sue under chapter 751, Petitioner asserts that he 

is a "relative", and therefore has standing to bring this claim to the child. If the statute's effect 

is limited by the definition of "extended family", then Petitioner is too remotely related to the 

child to bring this action under chapter 751 and this court has no jurisdiction. 

To determine whether the legislature meant to empower any relative to take a child or 

whether the legislature sought to limit the remedy to the list of "extended family" members 

that they took the trouble to define is a question of statutory construction. 

The legislative intent in passing the law is the polestar by which the court must be 

guided. State v. Webb, 398 So.2d 820, 824 (Fla. 1981). The rules of statutory construction 

exist so that a court may determine the legislature's intent and effect the purpose of the law. 

Barnett Bank of South Florida v. State Dept. of Rev.. 571 So.2d 527, 528 (Fla. 3'" DCA 
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1990). The starting point is the clear language of the statute itself; if the language is clear 

and unambiguous, the court stops there. Barnett Bank, id. at 528. Petitioner argues that the 

word "relative" used in §751.02 is clear and unambiguous. However, courts must look beyond 

plain language if applying the literal construction would render other provisions meaningless. 

Unruh v. State. 669 So.2d 242, 245 (Fla. 1996). 

To determine intent, the court must look to other factors in addition to the language 

used, including the subject matter and the stated purpose of the law. Badaraco v. Suncoast 

Towers V Assoc.. 676 So.2d 502, 503 (Fla. 3"* DCA 1996). The title of the act is important. 

Carliile v. Game and Fresh Water Comm'n. 354 So.2d 362, (Fla. 1977). The title is deemed 

to be a "...direct statement by the legislature of its intent." State v. Webb, 398 So.2d 820 

(Fla. 1981). The title of this act is "Temporary Custody of Minor Children by Extended 

Family", [emphasis added] 

Also of importance is identification of the "evil to be corrected" by the law. Webb, 

supra. The legislative history reflected in the bill analyses of the Florida House of 

Representatives and the Florida Senate reflect as follows: the bill summary from the House 

states: "This bill creates an action for temporary custody of minor children who are currently 

living with members of their extended family..." Florida House of Representatives, Committee 

on Judiciary, Final Bill Analysis & Economic Impact Satement CS/HB 1185. 5/3/93. The 

House's substantive analysis states: 

"PRESENT SITUATION: At the present time it has been reported by Florida Legal 
Services, Inc. that there are minor children living with family members... without an order 
granting custody. This presents a problem to these family members when a third party 
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requires consent to care for or provide sen/ices to these children. Currently, the available 
solution for these families is to initiate a guardianship proceeding in probate court or to initiate 
a dependency proceeding under Chapter 39, Florida Statutes." Id. at p. 2, "Substantive 
Analysis." The Senate's summary of the "Present Situation" echoes the House staff analysis. 
Florida Senate, Senate Staff analysis and Economic Impact Statement. 2/25/93. 

The "Comments" section provides: "This bill would provide a relatively simple procedure 
for extended families and putative fathers to obtain custody of minor children....At the present 
time there is statutory authority for an adjudication of the custody of a child in a dissolution 
proceeding, through a paternity action, adoption, and juvenile dependency. In addition, a 
guardianship action encompasses custody, but the procedure is cumbersome and results in 
a family law issue being adjudicated in probate court rather than in a family law court. The 
dependency proceeding requires the showing of abandonment or unfitness of the natural 
parent. In addition, it results in the continual involvement of the Department of Health and 
Rehabilative Sen/ices which is costly and not warranted in the types of situations which this 
bill addresses." Florida House bill analysis, supra., p. 5, 5/3/93. 

The Senate's legislative staff analysis acknowledged the definition issue: "The bill 
defines 'putative father' and 'extended family' for purposes of its provisions, [emphasis 
added]. However, the term 'extended family' is used only in the statement of the act's 
purpose...not..in the substantive provisions of the bill. Therefore, the bill would probably be 
clarified if the term 'relative' were defined in lieu of, or in addition to the term 'extended 
family'." Florida Senate staff analysis supra., p. 4, 2/25/93. 

The legislature ignored its staffs advice on clarifying the bill, and passed Chapter 751 

with the definition of "extended family". However, during the rush of passage, uncles were 

omitted from the list. The legislature revisited the statue in 1997 to add "an uncle of a minor 

child" to the definition of extended family. See, Florida House of Representatives Committee 

on Judiciary, Final Bill Analysis & Economic Impact Statement CS/HB 1087. 5/20/96. The Bill 

analysis again refers to Chapter 751 as providing means to place minor children with extended 

family members, and notes: "This chapter allows those extended family members to seek 

temporary custody oft eh child, without which they could not consent to care of the child by 

third parties. In the 1993 session, the word "uncle" wa inadvertently left out of CS/HB 1185. 

16 
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As a result, the definition of extended family does not include the word "uncle". At least two 

men were denied legal temporary custody because of the current definition of extended 

family." Id. at p. 3. In reviewing the entire legislative history and every staff analysis available, 

not once does a legislative intent to grant the opportunity to seek custody to any relative 

outside the extended family definition ever appear. 

An additional fundamental rule of construction requires the application of the doctrine 

of in pari materia, which means looking at all the provisions of the chapter together. DeArmas 

V. Ross, 680 So.2d 1131 Fla. 3'" DCA 1996). Phrases cannot be read in isolation. Instead 

the phrases at issue must be read in the context of the entire section. Acosta v. Richter. 671 

So.2d 149, 154 (Fla. 1994). Whenever possible, a court must adopt a construction of a 

statute that harmonizes and gives effect to all the provisions within an act, giving effect to the 

whole statute. Unruh. supra., at 245. Allowing any "relative" to sue for temporary custody 

under §751.05 would wipe out the definition of extended family in §751.011. Why create a 

limited list of family members if any relative, no matter how distantly related, can sue? To 

adopt Petitioner's construction would violate the laws governing the court's-obligation in 

construing the laws passed by the legislature. 

"Categorical distinctions between relatives and nonrelatives, and between relatives of 
varying degree of affinity, have always played a predominant role in determining child custody 
and in innumerable other aspects of domestic relations." Reno v. Flores, 507 U.S, 292, 113 
S.Ct 1439, 123 L.Ed.2d 1 (1993), fn. 6. 

Under case law decided prior to the passage of Chapter 751 in 1993, and of which the 

legislature is presumed to be aware, the "great-uncle " issue was raised. In Kennedy v, 
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Kennedy, 559 So.2d 713 (Fla. App. 1990) a great uncle and aunt were denied custody of 

their great niece/nephew where there was an attempt to show that the mother was unfit. 

Certainly the legislature could have included relatives within the second degree of 

consanguinity, meaning great-aunts, great-uncles, and second or third cousins, if they had 

wished to exercise the choice to do so. 

The single application of this statute in a similar case, Glockson v. Manna, 711 

So.2d 1332 (Fla. 2"" DCA 1998) states: "Section 751.05(3) specifies that an award of 

temporary custody to an extended family member over the objection of a natural parent may 

be granted only upon a finding, by clear and convincing evidence, that the parent is unfit, in 

which case the trial court must make a finding that the parent has abused, abandoned, or 

neglected the child as defined by chapter 39, Florida Statutes (1997)." [emphasis added by 

the court]. The Glockson court applied the definition section to the cause of action. Id. 

In considering all the rules that apply when a court construes a statute, the court must 

conclude that as a paternal great-uncle, despite how loving, caring and well-motivated he may 

be, the law of the state of Florida does not permit the Petitioner to sue under this statute for 

temporary custody of this child. 

The Effect Of This Ruling 

A black robe is not a license for a judge to intervene in many of society's tragedies. 

The most difficult aspect of being a judge is watching horrible situations unfold and knowing 

that despite the awesome power of the judiciary, you are powerless to inten/ene. This case 

is one of those situations. This case has brought out strong feelings, passions, nowhere 
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more visibly than in the streets of the city where this courthouse sits. Along with the people 

of the world, this court has watched the struggle between a family fighting for love and 

freedom and a father fighting for love and family. Which is more important? In the end, it 

depends on every person's individual experience. 

Lazaro Gonzalez, and his wife Angela, and his daughter Marisleysis, have sacrificed 

their home, their health, and their peace of mind for this child. They nursed him through 

his recovery from his ordeal at sea and the loss of his mother. They are afraid for him, and 

are striving to do what they think is best for this child. This case has torn apart a once-close 

family. Although this court is constrained by the law to reach this result, but it must 

recognize the devotion and selflessness of this family. 

This court also recognizes that the decision of this family court will be very difficult 

for those members of the community who had hoped desperately that the child could stay 

here. As family judges sitting in downtown Miami, we see case after case where families are 

separated because of the oppression and tyranny in Cuba. We handle divorce cases where 

fathers and mothers are divorcing spouses and children left in Cuba, whom they may never 

see. We see the pain in their faces when as we ask them about their children. In miles, this 

courthouse is roughly as close to Havana as it is to Orlando. This court knows that many in 

this community are sons and daughters, mothers and fathers, brothers and sisters of those 

who suffer the political oppression and tyranny of Cuba from the inside of a Cuban prison. 

They are angry and they are frustrated and they know exactly what the price of freedom is, 

and they are very afraid for this child. The experience of this community must be respected. 
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Equally worthy of respect are those who have reached the opposite conclusion about 

where Elian Gonzalez should be. Those who believe that the child should be with his father 

understand the unbearable pain of the loss of a child. There is nothing to compare with the 

sorrow of an empty home where a child is missing. There are toys that will not be played 

with, a bed undisturbed. There is an awful silence that comes with the loss of a child that 

cannot be filled with any degree of noise other than the sound of that particular child. Every 

parent who has for a moment imagined their world without their child in it, the total fear and 

ovenwhelming emptiness, can empathize with Juan Miguel Gonzalez-Quintana. Some feel 

the father is selfish by insisting his son be returned to him - but what parent really believes 

that anyone else could raise his child with the same degree of love and devotion as he? 

While we may not agree with Juan Miguel Gonzalez-Quintana's decision to live in Cuba, the 

freedoms which we stand for here in America require that we respect that decision, which 

the Attorney General has concluded is genuine and not coerced. Seeing the love and 

devotion to their Cuban homeland in our exile community, perhaps one can understand why 

Juan Gonzalez does not want to leave a country which many believe is Paradise lost. 

The difference between the United States and Cuba is far wider than the 90 miles of 

the Florida Straits. Here, we live under a system of laws, not a system of men. The law is 

established by the representatives of our citizens in our legislature. This court is sworn to 

uphold the laws and the Constitution of the State of Florida, and is not free to substitute her 

individual opinions. If the law were what any one powerful person decreed it to be, then the 

differences between Cuba and America which make this case so difficult would vanish. None 
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of us would be free. Our nation, and this state, guarantees the precious right to parent 

your children, in privacy, without the unfettered intrusion of others. That freedom 

necessitates this result. Courts must "reconcile ourselves to the idea that there are 

myriads of problems and troubles which judges are powerless to solve..." quoting United 

States Supreme Court Justice Warren Burger, in In Re Dubreuil, 603 So.2d 538 (Fla. 4* 

DCA 1992). 

Judges watch television, too. I have watched Elian Gonzalez day after day. This is a 

beautiful child. He has sun/ived the heart-wrenching loss of a mother and is enmeshed in 

the terror of a custody fight, and no matter how well-intentioned everyone in this case is, his 

days are filled with uncertainty. It is axiomatic in family court that six years old is too young 

to make life-altering decisions. What a lonely place for a six-year old. This is so hard for 

him. This is so hard for us all. 

At this point, this child has become a joke on Letterman and Leno, a skit on Saturday 

Night Live, and an hourly update on daytime tv. We are losing sight of him as a child and 

starting to treat him as a thing. We need to stop. We need to turn off the eameras and let 

him return to the life of a child. The challenge with regard to this court's decision will be the 

choice of whether Elian Gonzalez will bring out the best in us all, or bring out the worst in us 

all. He deserves our best. 

Orders 

For the reasons stated above, this court terminates the effect of the order of January 

10, 2000, and determines it does not have subject matter jurisdiction in this case, based 
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on federal preemption and standing. This matter is dismissed. No motion for rehearing will 

be entertained. 

Done and ordered in chambers at Miami, Miami-Dade County, Florida, this 13'" day 

of April, 2000 at 12:02 p.m. 

Circuit Court Judge Jennifer D. Bailey 

Cc: 
Service List & U.S. Attorney 
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Plaintifirs motion and Plaintifrs brief on appeal, already filed with 

Oiis Court—it seems that Plaintilf probably has demonstrated that 

he is eniitlBd tn an injuneiion prohibiting hia ronovml from the 

United States daring the pendency of this appeal. 

(1) Plaintlfi; Elian Gommlcx, is KSJOJSED Cram leaving the 

United Stetes; 

C2) Any and all persons acting for, on behalf o^ or in concert 

with Plaintim Elian Gonzales; are ENJOINEO firom 

aiding or assiadng the removal of naintfifT firom die 

United States; and 

(3) All officers and agents of the United Stetea (including, 

but not limited ta, officers and agents ofthe United Stetes 
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Department of JQSISCC) arc ENJOINED to take f och 

lawful and rcaannabic precautSons and actions as are 

necessary to prevent the removal of Plaintifl'from the 

United Stetes, 

until further Order of thU Court. 

Tbia temporary Order It entered without the Court's having 

received a response firom Defendanti-AppeUeca. Defendants shall 

have untfl 9:30 a.m. Friday, 14 April, to file a response to PlaintifTs 

motion. 

IT 18 SO ORDERED. 

J.]:^ EDMONDSON 
United States Circuit Judge 
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Subject: with nolan and echaveste edits 

We hope and expect that the relatives in Miami will comply with the lawful order of the 
United States Department of Justice. I urge the relatives to consider the well-being of 
Elian as we try to reunite him with his father, Juan Miguel. 

I appreciate the patience and restraint that Attorney General Janet Reno and her entire 
Department have shown throughout their effort to resolve this matter in a peaceful and 
orderly way. Her personal effort to meet with the relatives in Miami demonstrates that 
she has spared no effort to reunite father and son in the least traumatic way possible. 
In the spirit of that effort, I hope the relatives in Miami accept her offer to accompany 
Elian to his reunion with his father. 

Let's step back for a minute and remember what is really important here. For the last 
four months, this six-year-old boy has been separated from the father who raised him 
from the day he was born. There's a simple principle at stake here; children should be 
raised by their parents. I think the American public understands and appreciates that 
we simply are trying to reunite a loving father with his son, to enforce the law, and to do 
the right thing. 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: Q & A on Elian 

We hope and expect that the relatives in Miami will comply with the lawful order of the 
United States Department of Justice. I urge the relatives to consider the well-being of 
Elian as we try to reunite him with his father, Juan Miguel. ^^a^ 

I appreciate the patience and restrint that Attorney General Janet Reno and her entire ^ 
Department have throughout their effort to resolve this matter in a peaceful atnd orderly 
way. Her personal effort to meet with the relatives in Miami demonstrates tnat she has 
spared no effort to reunite^fa^her and son in the least traumatic way possible. j[ I hope 
the relatives in Miami ee^stder her offer to accompany Elian to his reunion with his 
father.; 

Let's step back for a minute and remember what is really important here. For the last 
four months, this six-year-old boy has been separated from the father who raised him 
from the day he was born. There's a simple principle at stake here; children should be 
raised by their parents. I think the American public understands and appreciates that 
we simply are trying to reunite a loving father with his son, to enforce the law^and to do 
the right thing. 
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Subject: Father of Elian makes remarks, April 6, 2000 

FATHER OF ELIAN GONZALEZ MAKES REMARKS UPON HIS ARRIVAL 
INTHE U.S. 

APRIL 6, 2000 
SPEAKERS; JUAN MIGUEL GONZALEZ, FATHER OF ELIAN GONZALEZ 
GONZALEZ (THROUGH TRANSLATOR): 

Good morning. 
Message to the American people: I've arrived in Washington where I hope to hug very soon, 

and for the first time in four months, my son, Elian Gonzalez Broton (ph). 
With me is my wife and 6-month-old son. They are the true family that Elian has, and we love 

him very much. 
Exactly 166 days, I have been cruelly separated from my child. Never has he needed his father 

and his family more, his school more, than during the anguishing period, which went from November 21. 
I witnessed the disappearance of his mother, and he survived miraculously a shipwreck. Wasn't 

that enough for a 5-year-old child? In addition, the temporary custody of some distant relatives who had 
never seen him before and who had only one meeting with him. 

I made an appeal to the U.S. authorities to have my son returned to me, but it was not until 
January 5 that in compliance with international law the INS recognized the unquestionable principle of 
parental rights and declared that, as is common practice in such cases, the child should be returned to the 
father. 

However, that decision has not been forced but rather subjected to endless confusing legal 
procedures. 

Finally, last March 21, a U.S. federal court ruled in favor of what should have never been 
questioned. 

It's been an agonizing experience to see my son submitted to cruel psychological pressures 
aimed at influencing his personality already weakened by the terrible trauma. 

Worst still, Elian's been paraded and exhibited in public rallies and by the media with a clear 
intent to obtain political advantage from this tragedy! 

Politicians, journalists, lawyers, publicity agents and others unrelated to the family have been 
harassing my son. An 8-hour television interview, done without my consent, have shown their cruelty to 
him and the damaged caused. 

My telephone calls to my son from Cuba are often jeopardized and when we do communicate I 
can hear the adults disturbing the child. ,' ' 

I don't know who are the doctors'arid psychologists caring for my son, nor the treatment and 
medications he has been taking. Although on four different occasions I have submitted regular requests 
for information, I have not received a response. 

In the last few days my family and I have been alarmed to see the pressure exacerbated in 
Miami and dangerous displays on television that make us fear for the safety of my son. 

I am truly impatient to have him returned to me as soon as possible and go back to Cuba 



together immediately. 
However, I have been told that I should still wait for two other months before I can take Elian 

back to his small home town, Cardenas, where He was growing up well-loved and cared for. 
In the face of this new and unfair delay, I have asked the U.S. government to allow me to come 

here with a small group of Elian's classmates and teachers, as well as psychologists, pediatricians and 
nurses who would help me care for him and assist those other children who have been following every 
step of the situation-also leader from our country, who has been like a brother giving me advice and 
support through our long days of pain and uncertainty. 

Anyone understands that in the process where my son Elian recover from his trauma, I can be 
guided only for my fatherly love. 

I will also need the counseling of specialists and a propitious environment with his classmates 
and teachers, to help him back to his old routine of family life, schooling and playing with his friends. 

Despite everything I have been through since last November 22, I am confident the U.S. 
authorities will not allow that my son and my family continue to be hurt, and I beg them to understand the 
reason why I'm asking to be accompanied by those children and professionals. 

I can't forget that what my family's anguish and suffering reached an unimaginable limits, all of 
the Cuban people and authorities were there for us. 

At this moment I also want to express my deepest gratitude to the American people who have 
been overwhelmingly and increasingly in favor that my son being returned to me. 

Thank you. 
END • 
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INTERVIEW \V11H JL.-V,> .MlOLLLbU^^ALt. / . *jLi.> i A.>.A 

Or. Dzzsrr.'cc: 13, 15S9, a: approximately 7:30 a.m., lhe ŝ riier SilmaL. DimmcL. 
Office: in Charge for che U.S. Iiiirr.igra!:on and Naturalization Service (INS) at the 
Havana svb off.ce accomparjed by Jeftrey DeLaurentis, U.S. Interests Section in Havana 
arrived at Calle Cossio #170, Cardenas, Cuba, the residence of Mr. Gonzalez Quintana to 
condua an INS interview. At the residence, Mr. Gonzalez Quintana was surroundfid by 
his parents, the parents of Mrs. Elisabeth Brotons, his present "wife" although not legally 
married, their son, and other family members. 

I introduced myself and the Political Officer and expressed our sincerest 
condolences for the tragic death of NIs. Elisabeth Brotons. Mr. Gonzalez Quintana was 
asked if we could raeet in private in order to talk freely and without intenuptions. Mr. 
Gonzalez Quintana led us to another area ofthe residence ^tere he had set a table with 6 
chairs in anticipanon of our visit. 

Again, we expressed our deepest sympathies over the tragedy onbehalf of the 
U S Govemmen-s as well as our concem for the well-being of EUan Gonzalez. I also 
stressed that the INS, on behalf of the U.S. Government, would like to resolve the mancr 
pertaining to Elian as quickly as possible. • 

Mr. Gcnza'.ez Quintana proceeded with reading his handwritten statement which 
. said that he preferred not to have the interview, and that he had given his mother full 

V y powe- of anomey in order for her to represent him. The statement indicated, however, 
that he was wilLi.ng :o proceed wi-Ji the interview, but wished that his parents be present 
d'̂ -.-.- ±e er.-ire imep/iew. Under the circumstances, and due to the fact thar this would 
bri-e o"r:ly oppcminity INS would have to interview him on behalf of the U.S. 
Govsrrimer.t,'! agreed to this. Howcve.-, it was made clear to Mr. Gonzalez Quintana 
•jr.v. the questions would be asked directly to him but that any comments from the ^̂ arents 
wQ'.i:d be allowed later. .\11 partes agreed. 

Mr. Gonzalez Quintana connnued to read his handwritten note in which he 
me-.-ionec -j-.e incl'ision of a variety of documents that will be identified as attachments 
to i l s sutcn-.ent. Once he concluded, we began the interview. The questions presented 
tc MI. Gonzalez Quintana had been prepared by the INS" General Counsel office m 
Washington D.C. Mr. Gonzalez Quintana was also given an attachment of five 
questions prepared by the General Counsel's office, translated into the Spanish langu^e, 
for him to answer by circling the response without any oral presentauon. He completed 
this immediately and without any hesitations. 
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Questions: 

u Juan Miguel Gonzalez Quintana? Can you present mc with any 
cion documents? 

Yes. He presented camet de identidad #6MOOO300566. 

1) Are yo 
identification documents 

2) Who has accompanied you to this interview? 

My parents, Maria Mariela Quitana Gamdo and Juan Gonzalez Hernandez: 

3) Are you the biological father of EUan Gonzalez Broton? 

Yes. 

4) Do you have Elian's birth certificate? 

Yes. also I'm submitting my bi.nh certificate and his mother's birth certificate. 

5̂  Is there anv formal custody arrangement conceming Elian? If so. do you have 

we cc- divorced the lav.s in Cuba grant custody of a child to the mother. However. 
W>.e.. . ^r°;^-; ^ he auended school closer to my residence because 

ard spent most ofhis time here. He even slept with me and my present ^wfe mthe 

sane bed while virlting because he's very close to me. 

6) L-nder United Sutes law. there J.'^^^^^^^ " 
, individual in EUan's circumsunces. First, ^ I ^ ^ J ^ ' ^ ^ / i ^ X ^ ^ ^ the 

leave the United Sutes and re^^ Z ^ ^ l ^ ^ ^ , S ^ T b t me a permanent 
United States in h.s " ^ ^ ' ^ J ^ ; ^ , * ^ * ^ ^ ^ ^ ^ ^ to become a legal resident of 

r-iiê ŝ tr;;.™ 
- 000049 



persecution upon his retum to Cuba. his father, which option would you choose 

for Elian? 

Rer.:.- im.Tiediate!y to Cuba. I v̂ -as listening to the news and about the laws in the United 
Sta-e"s' Eliar at the age of six, cannot make a decision on his own. In the first place, he 
was-'i found'on land, he was found a: sea. I'm very gratefiil that he received immediate 
medical assistance, but he should be rewmed to me and my family. I am not allowmg 
him to suy in the United States. As for him to get asylum, I am not allowing him to stay 
or claim any type of petition; he should be rewmed immediately to me. 

7) Elian arrived in the United States on November 25. 'Were you aware that Elian 
was being uken to the United States? If so, at what point did you become aware? 
Did you agree to this? 

No I did not know that he was being taken to the United States. Neither he nor his 
mo'ther lacked anything here. She worked in Varadcro in the Hotel Paiaiso as a steward 
and I provided for his sustenance. She did not need to go to the United States and there 
was no idea that she was thinking in that manner. As a matter of bet, neither ha parents 
nor I had any idea what she had been planning and if so, would not have allowed her to 
go and lake Elia.-_ 

For your information, on th.e prior Wedn«day before her departure, I went to pick him up 
at the place where she lived; a room because she didn't Uve with her mother. He slept 
that r.:ght in -Jiis house and I took him to school on the following Tliursday moming. 
A - - " that dav mv brother went to pick him up at the school and he slept here that mght 
becl^e be (Ehan) and my brother, Jose Antonio Gonzalez, had been making a kite to fly 
it or the next dav after school. They had been working on that kite for days and EUan 
•̂a5 very exc- ted Wnen mv brother rewmed on Friday to the school to pick up EUan, he 

was irJormed by the teacher that his mother had picked him up on Friday mommg and 
tha: r.e didn't return to the school in the afternoon of that same day. 

It seems that she (Ms. Brotons) had been plamiing this for some time >vithout̂  ^^J^^^^^' 
knowledse My brother went to her house on Samrday and Sunday and didn t find EUan 
there On Monday, my cousir. who is also EUan's Godmother, went to pick up EUan at 
school and again, the teacher informed her that he wasn't taken to the school on that day. 
She cousin/Godmother, immediately came to the house to ten my father. I was working 
and'thev went to Ms. Brotons' house looking for Elian. On the way there, m̂y father was 
stopped at a store by someone who told him that Ms. Brotons and EUan had left the 
coiLtry. T êy dedded not to teU me until I rewmed from work m order not to worry me. 
My mother informed me of what had happened after my retum from wort 

We still didn't know where EHan was -until Novemte 25. w h « p e ^ ^ 
, -news and told me that they saw a boy on television that looked like l ^ ^ ^ 

fathe- to call his relatives in the United States to mquire about Elian s welfare. 
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Elian is a very bright boy. On the day he was found, I received a telephone call fironi the 
doctor in the United States, who provided care for Elian. It was EUan who had given the 
doctor his fiiU name, dale and place of birth, ray name and my telephone number in Cuba 
where he (doctor) could reach me. The doctor needed to know of Elian's past medical 
record because he had told the doctor he had had surgery before. 

8) Can you describe your relationship with EUan? How did that change since your 
relationship with Ms. Brotons ended? 

In between relationships, Ms. Brotons and I spent 15 years together. We wanted a child 
very badly and she had a few miscarriages. When EUan was bom he was a miracle to us. 
We got divorced m 1991, and got together again because we wanted to have a child 
together. EUan was bora in 1993, and we were very happy. As a matter of fact, EUan's 
name is the construction ofpaits of our names: *̂ U*̂ , for the beginning of her name 
Elisabeth and "an" for the latter part of my name, Juart EUan is my Ufe. He is my first 

^ son. Wherever I went, he went with me. I taught him how to swim, do karate, he has a 
. parrot here, dogs, a bicycle and all kinds of toys. As a matter of fact, I haven't been to 

the barber because he isn't here since we always went together. 

I aKvays had a good relationship with Ms. Brotons. She would even bring EUan here and 
go to buy birthday gifts for my father. Even her pjrescnt boyfriend would come here and 
ulk to me and eat here. My parents also liked him a lot. I liked him also because he 
never mistreated my son whom he loved very much and I appreciated ihat from him. Ms. 
Brotons also had a good relationship with my present "wife". 

9) A law firm has submitted documents to the INS in which they claim to represent 
Elian. This law firm has told the INS that EUan should be permitted to remain in 
the United States. Are you aware of this law firm? Have you ever spoken to any of 
these attomeys? Do you want this law Cnn to represent Elian's immigration 
interests? 

No. I do not want any law firm to represent Elian. 

I have heard such on television. 1 do not want to bring poUtics into this or for anyone to 
use Elian for political pxirpcscs. Can you beUeve diat there should be a trial against me 
whereas I cannot claim my child? 
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I wU: not accept any telephone calls ar.y law firm. No one has talked to me. For 
in-o-af cr the dav af.er Elia.-. was rescued, 1 immediately went to the Civil 

J^; . - . ! ; . Qfr-. to obtain 'the nccessa.-y documents in order to reclaim my son. Pleas: 
nodce ±c dice's on the bir.h. divorce and marriage certificate which indicate November 
26, after EUan was found. 

10) How often did you see Elian? 

All of the time. He basically lived here, we did eveiything togeth« and as already 
mendoned, he spent more time with me and my parents than with his own mother. 

NOTE- At this point, Mr. Gonzalez Quintana excused himself «nd r«uraed with an 
SbtS of pho^^pU^ of EUan when he was a baby «id toddler with ̂ fr. Gonzalez 
O u i ^ l h T s S and many other pictures of EUan. He alst, showed i^ picwres of 
ElTa^^^ hfs^il^ baby stepbrother and his father as weU as pictures of EUan with bs 
grandparents and great grandmother. 

11) How much time did you spend with himi 

' A. s-at.'̂  as much dme as possible since we are very good friends and I miss turn very 
mu h We crever^mg together. I used to take hnn to the place where 1 work to use 

V . r ^ v i ^ i n g pooled we played togethê ^ He slept ^th me, that's how close we are. 

12) Did Elian sleep at your home since your relationship to Ms. Brotons ended? If 

so. how often? 

Yes, a'.i ofthe urn 

13) Did you participate in Elian's school or other acrivities Ui anyway? If so, please 

describe your participation? 

Yes alwavs. l ar.ended meetings and school activities. 

Euan's bleeding problem and at my inristence, the doctor was contacted, that s how close 

we are. 

14) Please describe any financial or other support that yon may have provided for 

EUan's upbringing-
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, • • fnr.-^d clotr.es 1 even brought food to her often aith.ough I Icnew s.ie Gio.-. t 
^ed u ' E a ^ bô Ŝ ^ something fbr Elian, I bought two; one for here and one for 
Ms. Brotons' residence. 

15) Do you have any documents demonstrating your involvement in EUan's life? 

^ , u îninaallsottsofdocumentswhichproveofmyinvolvementmhisUfe. I 

L".L — X ^ - f «̂p'' " " ̂ '̂  
16) Did you « t . r into m.m.{ . with EU»ib«hBro,o«,Bi.«-.m.U,.rt H « , 

when? 
Yes. I am providing the marriage certificate. 

17) Did you register this marriage? If so, do you have a marriage certificate? 

• , J „.rH was bom in 1993, after we were already divorced, but 

™ ^ ? h ^ ' a Z T ^ ' 50, toseth. ^ then he v , . her. 

18) Were you 
November 24̂ ?̂ 

No. 

married to Ms. Brotons at the time of her death, on or about 

19) If divorced, do you have a divorce decree. 

Y:£. 1 a.-7. including such. 

. ^ • tK. TTnited States can be determined, the Immigratiou 
20) Until his leg.l stat^ m th ^ ^ ^ ^ l " ^ ^ ^ ' ^ ^ ^ ^ , of Lazaro and Angela 
and Naturalization Service has released " ' ^ „ d 
Gonzalez, who we understand to be family " ' ' ^ I ' ^ ^ ^ ' ^ ^ ^ J . j ^ , you want them 
Elian are related to them? Have you been in contact with them, uoy 
to represent Elian's immigration interests. 

«..u-,'.WBther He and his wifs left Cuba for the 
« i s my unde, my fcher ! ^ * ^ ^ « ^ J ^ * ^ ôuse «id with toily 
egally 10 years ago. TJey h v ^ ^ ^ ^̂ ^̂  ^̂  ^^.^ 

Lazaro Gonzalez is my 
United States legall: 
since I was a young 
United States legauy • « - - - Cuba for 15 days and tna child. Last August, 1998, tney V«MC» v. " Z . I.-i.Tx^-tn Flian because he's such a mceooy.weu since I waa » JW^^B r-i^-^,,« riUn because he s sucn a mc* 007, ^^"^ 

Elian is very well educated. 
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Vv"re- this whole thing started 1 talked to them and initially, they said that EUan should be 
retumed immediatelylo me. Tnen all of the sudden, things changed. We had an 

Qver the phone because they even offered me money to leave Elian there. 1 do 
no't want EUan to stay there, I want him back here in Cuba. It appears that Lazaro is 
under pressure. I tried to convince him rationally to let EUan return, but he says he is 
unable to back off because of the circumstances of what could happen. 

Mr Gonzalez Quintana's father. Juan Gonzalez Hernandez, added that his brother Lazaro 
told him that under the present circumstances it is impossible for him to back ofiCbecause 
he would look bad in front of the Cuban people in Miami. 

Mr. Gonzalez Quintana proceeded to say that the relatives in the United Stales have no 
rights over Elian and thai they are to remm him to Cuba as soon as possible. 

21) You may applv for a visa to the United States to see Elian now. Visas are 
generaUy granted in situations like this. Do you wish to apply for a visa? 

No I am not imeresied. I want Elian to be retumed as soon as possible. I do not want to 
speak to other people anymore. I am tired of bemg hounded by the press. At this moment 
1 cannot work under these circumstances, it's impossible; I am worried for EUan. 

( tĵ is point, Mr Gonzalez Quintana's mother added that she has not returned to her job 
^ because of being distraught. She misses her grandson and wants him back immediately. 

Tr.c grandfa±er also expressed the same feelings. 

Interview concluded at this poinl 

000054 



S T ; M M A T I Q > : 

h was th-s o'ncct's observation that the residence where EUan lived, until the 
tur.e he was re.movec by his .-nother. is very well kept, clean and that Elian has a very, 
loving set of grandparents and father. 

\Ar r,nnalez Quintana appeared very concemed for EUan's return to him as soon 
aspossi^Sru^^^-delayTbecausehSmisseshisW.Mr.^^^^^ 
as possible wimoui grandparents took good care of 
^ r ^ ^ J d ^ ^ ^ ^ ^ iTGo'nzalezQuinianaUveswith 

on £7mother's side were also present at Mr. Gonzalez Qumtana residence, but were 
precluded from being present at the mterview. 

Mr Gonzalez Quintana was very much involved in EUan's sustenance and carê  
He uueM EU°n^wto ^im, do karat7and did m«iy activities together, tothe pomt that 

G o ^ « W has not visited the barber shop since EUan's gone because they 

got their haircuts together. 

Mr Cor^ez Ouintsna, his parents and matemal grandparents expressed their 
PUr̂ ên̂ m*̂  immediately. His patemal grandparents are greatly 

recuer. Jat EÛ n ^ ^ ^ . ^ ^ ^ ' T ^ . X - ' J not being b Cuba has left in the family. The 
d:sraugh.t that ^'^^-P^^^^^.^fJ ."^ ,f ^ . Gonzalez Quintana was palpable as 

3:o:or.'ar.d it vĉ s obvious that Elian is deeply missed by the family. 
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ELIAN GONZALEZ 

Background 

On November 25, 1999, the Coast Guard intercepted two fishermen who had rescued (then) five-
year-old Elian Gonzalez from the Atlantic Ocean off the coast of Florida. His mother had 
perished during the ill-fated voyage from Cuba to the United States. The Coast Guard 
transported Elian to the hospital, where the Border Patrol (a part of INS) gave him a temporary 
"parole" into the care of his great-uncle, Lazaro Gonzalez. Elian's father, Juan Gonzalez, who 
had begun gathering birth certificates and other papers the day after Elian was found, soon 
requested his son's return through the Cuban government. Elian's Miami relatives, however, 
refused to return him, alleged that his father was under duress in Cuba, and filed an asylum claim 
in his behalf 

On January 5, INS, after interviewing Elian's relatives in Miami and his father twice in Cuba, 
determined that Juan was Elian's father, that he had a close and loving relationship with the boy, 
and that he was expressing his true wish that Elian be returned to him (regardless of allegations 
that he actually wanted to come to the United States himself). Applying the basic principle that 
parents speak and make decisions for their children, INS accepted Juan's request that the asylum 
application not be considered, rejected it on that ground, ruled that Elian should be reunited with 
his father, and called upon the family to effectuate the transfer cooperatively. The Miami 
relatives appealed to the Attorney General, who upheld the INS's decision on January 12. 

Just prior to the Attorney General's January 12 decision, the Miami relatives obtained an order 
from a Miami-Dade family court purporting to give Lazaro temporary interim custody of Elian, 
and the authority to file immigration applications for him. A controversy erupted upon discovery 
that the Miami family's publicist Armando Gutierrez had worked on the family court judge's 
judicial election campaign. The judge, Rosa Rodriguez, later recused herself from the case. The 
Attorney General's January 12 decision stated that "the question of who may speak for a six-
year-old child in applying for admission or asylum is a matter of federal immigration law," and 
that the "Florida court's order has no force or effect insofar as INS's administration of the 
immigration laws is concerned." 

The Miami relatives filed a complaint in the U.S. District Court in Miami, seeking to force the 
INS to adjudicate the asylum application filed by Lazaro, and to enjoin Elian's retum to his 
father. The district court dismissed the complaint on March 21, upholding the Attorney 
General's decision that the asylum application was not properly before the INS in view of Juan's 
objection to it. The court observed that "each passing day is another day lost between Juan 
Gonzalez and his son." The Miami relatives have appealed the decision, but have not sought an 
injunction pending appeal. The Department is thus free to carry out its decision under the 
immigration laws. 

Because the Court of Appeals has set an expedited briefing schedule, with oral argument the 
week of May 8, the INS has been willing to entertain the Miami family's request for continuing 
Elian's present care arrangements through the appeal. In return, the Department has asked for 



assurances that the child will be turned over cooperatively if the Miami relatives' appeal is 
unsuccessful. The family has not been willing to give these assurances, and the INS has 
indicated that without them it will revoke Elian's parole. Tense negotiations took place during 
the week of March 27, and the parole revocation date was twice extended. It is now set for 9:00 
a.m. on April 4, with further talks set for April 3. 

On March 29, Fidel Castro announced that he would allow Juan Gonzalez, his common law wife 
and child in Cuba, and an entourage of relatives, schoolmates, teachers, and medical 
professionals to travel to the United States to retrieve Elian. [Discussions are in progress with 
Juan's attorney, Greg Craig, regarding arrangements for a possible trip by Juan and others to the 
United States. On camera, all that should be said on this score is that the Department has been in 
contact with Mr. Craig.] 

Talking Points 

• That parents speak and make decisions for their children is as basic as any principle of our law. 

• Elian is not being deported or removed from the United States. His father is his sole surviving 
parent, and has asked that he return. In contemplation of law, Elian is retuming voluntarily to 
Cuba, and is being prevented from doing so by his Miami relatives. 

• This boy is not an orphan. He has a father who loves him. You can see that he is a bright, 
precocious, and well-adjusted child. The evidence, carefully gathered by the INS, indicates that 
Elian lived with his father for part of every week up until the time he left Cuba, and had an 
extremely close and loving relationship with him. 

• The relatives' claim that Elian is "afraid" to retum to his father is not relevant. And I would 
add that no one claimed he was afraid of his father at the beginning of his stay with the relatives. 

• At the beginning of the case, the Miami relatives said that Juan was being held in Cuba and 
couldn't speak for himself Now, when he says he's coming here, they claim he's a bad father, 
something they didn't say at the beginning. 

• The INS is willing to hold up enforcement of its decision voluntarily for the duration or the 
appeal if the Miami relatives promise to turn the boy over as required by law if the appeal is 
unsuccessful. This is not an onerous requirement. INS is not asking the Miami relatives to do 
anything more than what is already required by federal law. People who take parole custody of 
minor children must agree upon request to produce the child when ordered to do so by INS. 

• The federal judge who dismissed the Miami relatives' case said that "[e]ven this well-
intentioned litigation has the capacity to bring about unintended harm." He also pointed out the 
"reality that each passing day is another day lost between Juan Gonzalez and his son." 

• This case is a matter of federal immigration law. It does not belong in the state courts. An 
unaccompanied minor has arrived on our shores, and his sole surviving parent has asked that he 



be returned. The father's wish should be carried out, as it is in hundreds of other cases. 

• The Miami relatives would not get a "best interests of the child" determination even in the state 
court. That test is used when you have a parent against a parent. If it's a parent against anyone 
else, the parent wins, unless the parent is unfit. And that's a serious showing. Parental rights are 
among the most fundamental rights recognized in law. 

• With regard to the bills in Congress, I do not believe the United States should be in the business 
of conferring U.S. citizenship or residency on people who do not want to be U.S. citizens or 
residents. These benefits are precious, and sought by many as the achievement of a lifetime. 
They should not be forced upon people who want only to go home and resume their lives. And 
they should not be used for political ends. 


