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ELIAN (JONZALEZ, a minor, bl-
through LAZARO GONZALEZ, 
friend, or alternatively as tempoi 
custodinn of ELIAN GONZALEZ, a minor, 

Petitioners/Plaintiffs. 

V. 

IN THE UNITJ^ D STATES DISTRICT COURT 
FOR THE SOUITHERN DISTRICT (»F FLORIDA 

and 
IS next 
ry legal 

ofthe JANET RENO, Attorney Generjjl 
United Sitates; DORIS MEISSNER, 
Commi;5sioner, Immigration and I 
Natural i5:ation Service; ROBERT WALLIS, 
District Director, Immigration ard 
Natural ij:atipn Service; UNITEl>|i>TATES 
IMMIGrRATlON AND NATURALIZA­
TION SERVICE; and UNITED ^fTATES 
DEPAFITMENT OF JUSTICE, 

Respondents/Defend: nts. 

De fendants move for exped; t ;d scheduling of the p 

CASE No. 00-0206-CIV-
HOEyELER 

i 

RESPONDENTS/DEFENDANTS' 
MOT ION FOR EXPEDITED 
SCH15DULING OF 
DEFlit^DANTS' MOTION TO 
DISIVEISS OR ALTERNATIVE 
MOTION FOR SUMMARY 
JUDC^MENT, AND PLAINTIFFS' 
MOTipN FOR PRELIMINARY 
AND j»ERMANENT 
INJUljJCTIVE R E L I E F AND 
PETIliON FOR WRIT OF 
MANbAMUS 

. I 

Motion To Dismiss Or Altemative Motion for Summary Judgment, and plaintiffs' Motion 

For Preliminary and Permanent Inj i ictive Relief and Petilijon for Writ of Mandamus. 
This Mciib on is based on matters se 

Altematix e Motion for Summary J 

InjunctioiL, as well as on the following events: 

1. Elian Gonzalez ("Eliaii") 

rbceedings on the govemment's 

forth in the accompanî g Motion To Dismiss Or 
I 

(Igment and Oppositio ] lie Motion for Preliminary 

a six-year-old native Jiiid citizen of Cuba, was one of 
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support of Defendants' Motion To 

three survivors of a failed attempt t y fourteen Cuban nationals to traverse the waters 

between Cuba and the United Stated i on November 22, 1999, Record and Exhibits filed in 

Dismiss Or Altemativti 

and Opposition To Motion for Pre!; minaiy Injimction ("B.ecord") at 29-30, 36-37. 

Among tiiose who perished was E ij^'s mother. Id. at 30|-54. Elian was rescued by two 

fishermen who discovered him floa|ing on an inner tube (̂ iff the coast ofFlorida on 

November 25, 1999. Id. at 29-30 

2. On November 25, 1999, ihe hnmigration and Mfaturalization Service ("INS") 

paroled Ehan into the United Slaleĵ  for deferred inspecticjri. See 8 C.F.R, § 235.2(e) 

(1999). Id. at 36. 

:l. Thereafter, the INS conducted a careful investi|Wition ofthe facts and 

£ rrival at the United States, his relationship witih his 

ana ("Juan Gonzalez"̂  

circumjtances sunounding Elian's 

father, .iuan Miguel Gonzalez-Qiiifi 

Motion for Summary Judgment 

to his ftitlier in Cuba. Consequent! 

) • and statements made by 

Elian pending his deferred plaintiff Lazaro Gonzalez, into whjdjse care the INS placeĉ  

inspection 

4. On Januaiy 5, 2000, the ̂ fiS Commissioner detjemiined that only Juan 

Gonzalez may speak for Ehan in iiimigration matters. B|ked on Juan Gonzalez' 

statements conceming Elian, the Commissioner ofthe INIi decided to accept Juan 

Gonzalez' request to withdraw the lapplications for admission and asylum submitted on 

behalf cif Elian. In addition, the iNji Commissioner directed that Elian should be retumed 

, the INS Executive 4ssociate Commissioner, Office 

2 
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Commis:jioner had determined diat 

of Fiehil Operations, Michael A. P: u-son, sent letters to plaintiff Lazaro Gonzalez and 

three ai.tomeys who claim they repiesent Elian, /tf. at 1, J, 5. 
I 
I 

5. In the letter to Lazaro GcJnzalez, Mr. Pearson ettplained that the INS 

Juan Gonzalez has thi: 

represent Ehan conceming iminigrii.tion matters. Id. at 3 

Lazaro Cronzalez that Elian wa.s rdl ;ased into his care wim no intention that he would 

have the authority to seek immigraiion benefits on Elian'ji 

the three attomeys to represent El 

cooperation in reuniting Elian wit i 

6, Similarly, on January 5, 

right and obligation to 

4;. Mr. Pearson reminded 

Pearson informed Lazaro Gonzalez that Juan Gonzalez hid specifically refused to pennit 

the IN l̂ '*'ould not recognize their 

:!000, Mr. Pearson serj 

Gonzalez' attomeys. Spencer Eig ind Roger Bemstein. e:cjplaining the decision ofthe INS 

Commissioner Id. at 5-6 Mr. Pt i rson informed the attorneys that only Juan Gonzalez 

could speak for Ehan conceming Ujimigration matters. L i In addition, Attomeys Eig, 

Berasteija, and Osberg-Braun were notified that based on 

behalf Id. In addition, Mr. 

n. Id. Finally, Mr. P: arson sought Lazaro Gonzalez' 
I 1 

Juan Gonzalez in Cuba as soon as possible. Id. 

I 

an additional letter to Lazaro 

c laims to be Elian's le|;al representatives. Id. Finally, 

Mr. Peuson appealed for their coo leration in effectuatinE; the decision ofthe INS 

Commissioner. Id. 

7, On Januaiy 7, 2000, instead of complying with 

Lazaro Gonzalez, with the assistan 

filed a Verified Petition for Tempi 

the assertions of Juan Gonzalez, 

the INS requests. Plaintiff 
i 

;e of Attomeys Eig, Bernstein, and Osberg-Braun, 

'aiy Custody and Othiir Relief in the Circuit Court for 
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the lltia Judicial Circuit in and foi 

("family court"). Id. at 300-15. i P 

fiill evidentiary hearing on the Pcti 

3. On Januaiy 10, 2000Jc 

setting an evidentiary hearing on 

!3, In conjunction with the 

Protective Order which, among 

jurisdiction of the 11th Judicial C 

granted Lazaro Gotizalez limited 1 

matters. Id. at 291-99. 

bth 

Vliami-Dade County, 

lintifif sought temporay 

j 
lion for Temporary Custody 

rlicuit Court Judge Ros^ 

th|e Petition for Tempo 

•rder. Judge Rodrigui 

flonda. Family Division 

custody of Elian pending a 

irtty 

ie:s 

;r provisions, 

Cfr :uit, ordered that the 

: Jal authority to speak 

Rodriguez issued an Order 

Custody for March 6, 2000. 

also issued a Temporaiy 

prohibilled Elian's removal firom the 
i 

s tams quo be preserved, and 
I 

on Elian's behalf in iinmigration 

aintiff filed a ComplaLit For Injimctive Relief and LO. On January 19, 2000, fi 

Petition jfor Writ of Mandamus in 0 lis Court 

L L There is need for an cxf edited scheduling of defendants' Motion To Dismiss 
, I 

; • I 
Or Alternative Motion for Sumiha 7 Judgment, and plaintiffs Motion For Preliminary 

and Pennanent Injunctive Relief aid Petition for Writ of 

weeks ago, and to co a. Elian lost his mother rjiî t 

he has yeit to see his father. 

b. More than three weeks i. 

be reunited with his father. 

c. Elian faces an uncertain 

membeis, in particular his father ui 

Vfandamus because: 

tnpound his tragedy, since then 

Cuba, and Lazaro Go azalez in Miami, Florida. The 

,0, the ENS Cominissioner decided that Elian should 

1 Jture resulting from a c'onflict among family 
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I 

longer ihat conflict continues unre 5 alved, the longer Eliaji 

d. Elian has become tibe ̂ fo 

difBcult tf not impossible for Efian 

.Defendants request that flie 

B. 

/ / / 

/ / / 

/ / / 

.A.. That plaintiffs' opjpo s tion to defendants' mi 

than Febmary 7. 20(1) 

That a hearing on-dc 

CONCLUSION 

:ourt set the followin^^chedule: 

s fiiture remains in doubt. 

IS of intemational nê NS media attention, making it 

to live a normal life. 

reply in support of 11; motion for a prelimiflary injunction be filed no later 

than Febmary 2, 20(10. 

That defendants' rcplv in support ofthe mollion to dismiss be filed no later 

preliminary injuncii) i be set at the earliest 

on to dismiss and plaintiffs' 

endants' motion to dismiss and plaintiffs' motion for a 

possible opportunity thereafter. 
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C E R " FICATE OF SERVICE 

of Januaiy, 2000,1 cfused one copy ofthe foregoing 

Defendants' Motion o 

1 certify that on this 27th day 

Motion foT Expedited Scheduling o 

Motion For Summaiy Judgment ar d Opposition to Motioit 

Injimctive Relief to be served upon plaintiffs by same-da) idelivery addressed as follows: 

LINDA OSBERG-BRAUN 
ROGER A. BERNSTEIN 
Hackle f̂, Bemstein & Osberg-Bratjî  
2875 N E. 191st Street, PH IB 
Aventu] a, Florida 33180 

BARB^aiA LAGOA 
JUDD J. GOLDBERG 
ELIOT PEDROSA 
Greenburg Traurig, P.A, 
1221 BrickeU Avenue 
Miami, Florida 33131 

SPENC 
Law Off] 
420 Line 
Miaini B 

Ruden, Nj 
Russell, 

Dismiss or Altemative 

for Preliminary and Permanent 

EIG 
pes of Spencer Eig 
pin Road, Suite 379 
âch, Florida 33139 

JOSE G/ j5lCL\-PEDR0SA 
[tClosky, Smith, Schuster & 
'•A 

J 
701 BncLell Avenue 
Miami, F lldrida 33131 

DEXTER A. 
Assistant U.S. jAtitomey 
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UNIT,ED 
SOUTHEji: 

r 

CASE NC 

STATES DISTRICT 
:>! DISTRICT OF FLJfefilDA 

00-0206-CIV-HO: 

ELIAN GONZT^EZ, a minor; 
by and through, LAZARO GCWZALEZ, 
as ne:'.t f r i e n d , or a l t c r r i i i t i v e l y , 
as temporary l e g a l cus1;,od.ijan/ 

i 
P l a i n t i f f s j , 

vs, 

a l JANET RENO, Attorney Geneji; 
of th(2 United States; 
DORIS MEISSNER, Cominis£io|i: 
United States Immigrationj 
NaturaJ.ization Service; | I 
ROBERT WALLIS, D i s t r i c t ' cjijrector, 
Uniteci States Immigratior^ 
N a t u r a l i z a t i o n Service; i U!̂ ] 
STATEi; IMMIGRATION AND ' 
NATURJLLIZATION SERVICE; ajnjd 
UNITED STATES DEPARTMENT jq] 
JUSTICE, 

Defendaritst 

DEFENDANTS' NOTIC! 

er, 
and 

and 
ITED 

LER 

]• I 
I I 

OF FILING RECOfDiAND EXHIBITS 

Defendants, by and through t h e i r undersigned counsel, hereby 
I 

f i l e the Record and Exhibd-

: ] 
Dismiiif-. or A l t e r n a t i v e Moit. 

1 

Opposition to Plaintiffs' 

/ / / 

/ / / 

1 1 / 

t s i n support 

ion f o r Summary 

Motion f o r P r e l i 

! t h e i r Mot ion To 

Lilidgment, and 

minary and Permanent 
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I n j u n i ^ t i o n and Pet i t ion* fior W r i t o f Mandainiis 

R e s p e c t f u l l y submit ted , 

THOMAS E. SCOTT 
UNITED STATIIS 

!By: 
DEXTER 
Assistant U 
Fla. Bar No 
99 N.E. 4th 
Miami, Flor 
(305) 961-9:i!26 
Fax: (305) ltt3|3-7139 

CERTIFICATE OF SERVICE 

[ HEREBY CERTIFY that a true and corjrect copy of the 

foregc^ing was hand-delivebied t h i s 

• I 
Ipj.nda Osberg-Braun; Ksq. 
Hcickley, Berns te in &! !Osberg-Braun, P 
:?E175 N.E. 191st S t r ee t , Penthouse IB 
Aventura, F l o r i d a 331180 

Barbara Lagoa, Esq-. 
(Greenberg T r a u r i g 
:.i:21 B r i c k e U Avenue 
Miami, F l o r i d a 33131 

iJpencer E i g , Esq. . 
*12'.0 L i n c o l n Road, Su[l;te 379 
Miami Beach, Flor ida) '33139 

SL A t t o r n e y 
j 0936693 
' s t reet 
'da 33132 

I I 

f January, 2000 to; 

Jose Garcia-Pedrosa, 1 tEsq, 
Ruden, McCloskey, Smjiith, 
Schuster & Russell^ ^\.K. 
''01 BrickeU Avenue j ; 
Miami, Florida 33131 

DEXTER 
Assistant U Attorney 
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UNITED 
I 
STATES DISTRICT 5qURT 

SOUTHERN DISTRICT OF FLORIDA 

CASE NO 00-0206-CIV-HOEyELER 

ELIAN GONZALEZ, a minor, j , 
by and through, LAZARO GÔ izALEZ, 
as ney.t f r i e n d , or alternfetltively, 
as temporary legal custodalan, 

P l a i n t i f f s ' I 

vs. 

JANET RENO, Attorney Generlal 
of the United States; ! i 
DORIS M.EISSNER, Commissioriier, 
United. States Immigration! land 
Naturalization Service; I : 
ROBERT WALLIS, D i s t r i c t Dairector, 
United. States Immigration] land 
Naturalization Service; UNITED 
STATES IMMIGRATION AND ! 
NATURP..LIZATION SERVICE; ,in,d 
UNITED STATES DEPARTMENT OlF 
JUSTICE., j ' 

Def endant.sL 
/ 

DEFENDANTŜ ' {MOTION FOR LEAVE 
TO FILE' DOCUMENT UNDER 

Defendants, by and through t h e i r unde 

th e i r Motion for Leave of! Court to File Dc' 

state: | ; 

Defendants have submitted various exhibits i n support of 

the i r Motion to Dismiss ot Alternative Motion for Summary 

!• ri 
Judgment, and Opposition to P l a i n t i f f s ' Mctilon for Preliminary 

OF COURT 

rsigned counsel, f i l e 

qument Under Seal, and 

i 

and Perm.anent Injunctive b e l i e f and P e t i t i 

Mandamus. Not included in' the exhibits ar 

on for Writ of 

the asyluin 
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applications which Lazarci 1 Gonzalez and hi,3 

submit, on Elian's behalf P l a i n t i f f s havij 

asylur:i applications i n thieir exhibits to ':beir complaint or 

motion. However, at fobtiilotes 22 and 23 o 

injunctive r e l i e f , they hitive summarized tlije 
I i 

asylum applications. Whi'le defendants hâ îe 

applic:citions i n t h e i r exhibits, they resejrve the r i g h t to. do so 

in the future should cirtrumstances warrant 

the meio.ntime, defendants Isieek leave of the; 

applications under sea]. ^Nothing i n INS':; 

th e i r public disclosure. ; iSee 8 C.F.R. § ;iD8.6 

copy of the documein't i s submitted for i n camera inspection 

and reiview by the Court. 

V̂ 'HEREFORE, defendahtL' respectfully rftqihest leave of the 

Court to f i l e t h i s t h i r t y •^five page exhibj. 

Respectfully! submitted. 

THOMAS E. SC'jDTT 

] counsel purported to 

not included the 

t h e i r motion for 

contents of the 

not included the 

heir disclosure. In 

Court to f i l e the 

regulations precludes 

under seal 

Biy: 

UNITED STATi;S 

DEXTER A. LEt: 
Assistant U 
Fla. Bar No. 
99 N.E. 4th 
Miami, F l o r i j i ^ 33132 
(305) 961-93;2^ 
Fax: (305) £'i30-7l39 

ATTORNEY 

A- io. 
S\ Attorney 
I 0936693 
Stireet 

(21014 



01/27/00 THU 03:22 FAX 3055307195 USAO-FLU I2I015 

CER' IFICATE OF SERVICE 

correct 1 HEREBY CERTIFY thad a true and 

foregoing was hand-delive'red this ^ day 

• u 
Linda Osberg-Braun, Esq. 
Hackley, Berns te in ' & iOsberg-Braun, P 
2875 N.E. 191st Strejelt, Penthouse IB 
Aventura , F l o r i d a 33l|80 

i . 
Eiarbara Lagoa, Esq. • ] 
Greenberg T r a u r i g i • 
1221 B r i c k e U Avenue} 
Miami, F l o r i d a 33131, 
Spencer Eig, Esq, i ' 
A20 Lincoln Road, Suajte 379 
Miami Beach, Floridai i33139 
Cose Garcia-Pedrosa, ;Esq. 
F.uden, McCloskey, Smi|th, 
Schuster & Russell, Pj.A. 
7 01 BrickeU Avenue i 
^:iami, Florida 331^1^ 

I ! 

DEXTER A. 
Assistant U 

copy of the 

<pf January, 2000 to; 

A. LE^ 
SJ Attorney 
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IN THE UNITED 
FOR THE 

STATES 
SOUiltHERN DISTRICT 

ELIAN (JONZALEZ, a minor, bi and 
through ILAZARO GONZALEzl is next 
friend, or alternatively as tempoi £ ry legal 
custodimi of ELIAN GONZAl.EZ , a minor, 

Petitioners/Plaintiffs. 

JANET RENO, Attorney Generĵ llof the 
United Sitates; DORIS MEISSNBljl, 
Commiissioner, Immigration and 
Natural iJiation Service; ROBERT WALLIS, 
District Director, Immigration an 
Natural is:atipn Service; UNITED STATES 
IMMIGrRATlON AND NATIJRALIZA-

DISTRIPT COURT 
FLORIDA 

TION SERVICE; and UNITED $ 
DEPARTMENT OF JUSTICE, 

Respondents/Defend: nts. 

^ATES 

OF 

CASlflNo. 00-0206-CIV-
HOEYELER 

I i 
RESIONDENTS/DEFENDANTS' 
MOTION FOR EXPEDITED 
SCHISDULING OF 
DEFlitvDANTS' MOTION TO 
D I S M I S S O R A L T E R N A T I V E 

M O T I O N F O R S U M M A R Y 

J U D C R M E N T , A N D P L A I N T I F F S ' 

M O T I O N F O R P R E L I M I N A R Y 

A N D P E R M A N E N T 

INJUSJCTIVE RELIEF AND 
PETiriON FOR WRIT OF 
MANbAMUS 

This Motion is based on matters se 

De fendants move for expeditid scheduling of the proceedings on the govemment's 
I 

. I 

Motion To Dismiss Or Altemative Motion for Summaiy Jadgment, and plaintiffs' Motion 

For Preliminary and Permanent Inj i ictive Relief and Peril jon for Writ of Mandamus. 

jmg Motion To Dismiss Or 

1. Elian Gonzalez ("Elian") 

forth in the accompany 

Altemati\ e Motion for Summary Judgment and Oppositio i To Motion for Preliminaiy 

Injunction, as well as on the following events: 

a six-year-old native kiid citizen of Cuba, was one of 
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three survivors of a failed attempt 

between Cuba and the United Statb 

support of Defendants' Motion To Dismiss Or Altemativd 

and Opposition To Motion for Pre 

Among titiose who perished was E 

jtjy fourteen Cuban nationals to traverse the waters 

J on November 22, 19199, Record and Exhibits filed in 

2. On November 25, 1999, 

paroled Elian into the United Slald^ 

(1999). Id. at 36. 

:l. Thereafter, the INS conddcted a carefiil investijkjaition ofthe facts and 

circums tances surrounding Elian's 

father, .luan Miguel Gonzalez-Quih 

plaintiff ILazaro Gonzalez, into whJdlse care the INS placed 

1 minaiy Injunction ("E ecord") at 29-30, 36-37. 

34, EUan was rescued by two i m's mother. Id. at 30 • 

fisheimeii who discovered him floaiing on an inner tube oiEf the coast ofFlorida on 

November 25. 1999. Id. at 29-30 

1 he Immigration and N 

for deferred inspecticih! 

inspection. 

4. On Januaiy 5, 2000, the 

Gonzalez may speak for Elian in immigration matters 

statements conceming Elian, the Commissioner ofthe 

Gonzalez' request to withdraw the 

behalf cif Elian. In addition, the I^ 

to his ftitlier in Cuba. Consequent 

ana ("Juan Gonzalez" 

Motion for Summary Judgment 

atijralization Service ("INS") 

. See 8 C.F.R, § 235.2(e) 

alrrival at the United States, his relationship with his 

),' and statements made by 

INS Cominissioner detlermined that only Juan 

Bi^ed on Juan Gonzalez' 

INI5 

Elian pending his deferred 

decided to accept Juan 

admiŝ l6n and asylum submitted on 

directed that Elian should be retumed 

a pplications for 

$ Commissioner 

, the INS Executive Associate Cominissioner, Office 

2 
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of Field Operations, Michael A. P; irson, sent letters to p 

three ailomeys who claim they rei lesent Elian. Id. at 1, 

5. In the letter to Lazaro Gc nzalez, Mr, Pearson 

Commissioner had detennined diat Juan Gonzalez has th: 

have the autihority to seek immigration benefits on Elian' 

cooper;ation in reuniting Elian wit i 

5. Similarly, on Januaiy 5 

.aintiff Lazaro Gonzalez and 

3, 5. 
I 
I 

e>:plained that the INS 

right and obUgation to 

4:. Mr. Pearson reminded 
represemt EUan conceming immigri tion matters. Id. at 3 

Lazaro Cronzalez that Elian wa.s r« 1 ;ased into his care wiih no intention that he would 

behalf Id. In addition, Mr. 

Pearson informed Lazaro Gonzalejz that Juan Gonzalez hald specifically refused to pennit 

I I' 
the three attomeys to represent Ehiin. Id. FinaUy, Mr. Psarson sought Lazaro Gonzalez' 

I 

Gonzalez' attomeys. Spencer Eig Uid Roger Bemstein, e:cplaining the decision ofthe INS 

Coimn;is;>ioner. Id. at 5-6. Mr. Ps i rson informed the attorneys that only Juan Gonzalez 

could speak for EUan conceming ii imigration matters, /li^ In addition, Attomeys Eig, 
• I 

BemstijLtt, and Osberg-Braun were notified that based on 

the INS 'A'ould not recognize their 

Juan Gonzalez in Cuba as soon as possible. Id. 

I 

:!000, Mr. Pearson sent ̂  additional letter to Lazaro 

the assertions of Juan Gonzalez, 

c laims to be Elian's lej[al representatives. Id. FinaUy, 
I 

Mr. Penison appealed for their coo leration in effectuating the decision ofthe ENS 

Commis;sioner. Id. 

7, On January 7, 2000, 

t J' 
Lazaro Gonzalez, with the assistan ;e of Attomeys Eig, Bernstein, and Osberg-Braun, 

filed a V erified Petition for Temp 3 'aiy Custody and Othuir Relief in the Circuit Court for 
3 

:i;ad of complying with the INS requests. Plaintiff 
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Vliami-Dade County, 

ray 

the 11 till Judicial Circuit in and foi 
I 

("fainily court"). Id. at 300-15. i p|[fintifif sought temporary 

fiiU evidentiaiy hearing on the Pctiilion for Temporaiy Cijstody 

3, On Januaiy 10, 200oJc u cuit Court Judge Ros^ 

setting an evidenriaiy hearing on ti s Petition for Tempo: 

:3, In conjunction with lhe Order, Judge Rodrigue 

Protective Order which, among bti;r provisions, prohibi 

jurisdiction of the 11th Judicial Cir ;uit, ordered that the 

granted Lazaro Gonzalez limited 1 

matters. Id. at 291-99 

[0. On January 19, 200(3, ^ 

Petition for Writ of Mandamus in 

Florida, Family Division 
I 
I 

y custody of EUan pending a 

jal authority to speak 

Rodriguez issued an Order 

' Custody for March 6, 2000. 

i' also issued a Temporaiy 

led Elian's removal from the 
I 

s tatus quo be preserved, and 
I 

on Elian's behalf in immigration 

t For Injunctive Relief and 

be reunited with his father. ' 

e. EUan faces an uncertain 

membeis, in particular his father iii 

: aintiff filed a Complâ  

Jiis Court-

L ][. There is need for an cw edited scheduling of defendants' Motion To Dismiss 
, I 

: • I 
Or Alternative Motion for Summar / Judgment, and plain iff s Motion For Preliminaiy 

I 

I 

•I I 

and Pemianent Injunctive ReUef anp Petition for Writ of Mandamus because: 

a. Elian lost his mother nind weeks ago, and to co[fipound his tragedy, since then 

he has yvX to see his father. 

b. More than three weeks Mo, the ENS Coimnissi(j)ner decided that EUan should 

c'onflict among family Ipture resulting fi^om a 

Cuba, and Lazaro Goiizalez in Miami, Florida, The 

4 
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longer ishat conflict continues unres alved, the longer E\m\s fiiture remains in doubt 

l i Elian has become the fo 

difBcult if not impossible for Efiaji 

Defendants request that flie 

B. 

I I I 

I I t 

I I I 

JS of intemational nê ^ s media attention, making it 

to Uve a normal life. 

rONCLUSlON 

ôurt set the foUowin^ Schedule: 

That plaintiffs' opjiosltion to defendants' mii 

reply in support o f t iL motion for a prelimic aiy injunction be filed no later 

than Febmary 2, 20(|)j) 

That defendants' rcpl 

than Febmaiy 7, 20(1 

C. That a hearing on-dqt endants' motion to di 

preliminary injuncii) 

l!ion to dismiss and plaintiffs' 

in support ofthe motion to dismiss be filed no later 

11 be set at the earliest 

ss and plaintiffs' motion for a 

possible opportunity thereafter. 

SI[U 
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CER :[FICATE OF SERVICE 

] certify that on this 27th da|y 

Motion for Expedited Scheduling i) 

Motion For Summaiy Judgment ar c 

Injunctive ReUef to be served upon 

LINDA OSBERG-BRAUN 
ROGER A. BERNSTEIN 
Hacklejr, Bemstein & Osberg-Braxjii 
2875 N E. 191st Sti-eet, PH IB 
Aventuj a, Florida 33180 

BARBMIA LAGOA 
JUDD J. GOLDBERG 
ELIOT PEDROSA 
Greenb(;rg Traurig, P.A, 
1221 BrickeU Avenue 
Miami, Florida 33131 

of January, 2000,1 c|Hised one copy ofthe foregoing 

Defendants' Motion j|6 

Opposition to Motio: i 
i 
i : 

plaintiffs by same-daj 

SPENC 
Law Offi 
420 Line 
Miaini B 

JOSE G/ RCL\ 
Ruden, N| 
RusseU, 
701 
Miami, 

Dismiss or Altemative 

for Preliminary and Permanent 

deUvery addressed as foUows: 

EIG 
pes of Spencer Eig 
Bin Roai Suite 379 
âch, Florida 33139 

DEXTER A. 
Assistant U.S. 

PEDROSA 
[tClosky, Smith, Schuster & 
A. 

Avenue 
33131 

iAtitoraey 
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UNIT.ED 
SOUTHER: 

r 

CASE NC 

STATES DISTRICT 
DISTRICT OF FlJfel̂ IDA 

ELIAN GONZALEZ, a minor^ 
by and through, LAZARO GC|̂  
as ne;<t frie n d , or altcrriii 
as temporary legal cus1;,od.i 

i 
Plaintiffsj, 

vs. I ! 

JANET RENO, Attorney Gehji 
of th(3 United States; 
DORIS MEISSNER, Commis£iio|r 
United States Immigrationi 
Naturalization Service;; I 
ROBERT WALLIS, D i s t r i c t ' cjilrector, 
Uniteci States Immigration! and 
Naturalization Service;; UJJITED 
STATES IMMIGRATION AND ' j 
NATURJ'JJIZATION SERVICE; ajn 
UNITED STATES DEPARTMENT jC 
JUSTICE, 

Defendants!. 

00-020 6-CIV-HOI ;[VELER 
i I 

ZALEZ, 
t i v e l y , 
an. 

a l 

e r , 
and 

DEFENDANTS' NOTICE 

1 I 

OF FILING RECOflDlAND EXHIBITS 

Dismiss o r A l t e r n a t i v e Moit. 

I 

Defendants, by and through t h e i r unde) 
i 

f i l e the Record and Exhibiijts i n support o:̂  

ion for Summary 

Opposition to P l a i n t i f f s ' l [Motion for Preli 

/ / / 

/ / / 

/ / / 

rsigned counsel, hereby 

i'i 
! t h e i r Motion To 

Liidgment, and • 

minary and Permanent 
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I ! I 
i n j u n c t i o n and Pe t i t ion* tjor W r i t o f Mandaipius 

Respectfull],/] jsubmitted, 

THOMAS E. 
UNITED 

, 0936693 
street 

(By: 
' DEXrER 

Ass i s t an t U 
F la . Bar No 
99 N.E. 4 th 
Miami, Flor:i'da 33132 
(305) 961-9:120 
Fax: (305) !t|3|3-7139 

CERTIFICATE OF SERVIfcTE! 

[ HEREBY CERTIFY t h a t a t r u e and c o r r e c t copy o f the 

foregc-jing was hand-de l ivered t h i s 

' I ! 
l.iinda Osberg-Braun, SIsq. 
Hackley, Berns te in &i 'Osberg-Braun, P 
:>E175 N.E. 191st St.reiet, Penthouse IB 
Aventura, F l o r i d a 331180 
Bcirbara Lagoa, Esq-. 
Greenberg T r a u r i g 
:.221 B r i c k e U Avenue 
Miami, F l o r i d a 33131 

f January, 2000 to ; 

Spencer E i g , Esq 
'I2'.0 L i n c o l n Road, Su[l;te 379 
Miami Beach, F lor ida! '33139 

1 ; 

1, Su|l;i 

Jose Garcia-Pedrosa, I lEsq. 
Ruden, McCloskey, Smjiith, 
Schuster & Russell^ P|.A. 
''01 B r i c k e U Avenue I ; 
Miami, F l o r i d a 33131 

DEXTER 
Ass i s t an t U 
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UNITED STATES DISTRICT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO 00-0206-CIV-HOEyELER 

qiQURT 

ELIAN GONZALEZ, a minor, j , 
by and through, LAZARO GOĴ iZALEZ, 
as next f r i e n d , or a l t e r n k i t i v e l y , 
as temporary l e g a l custodfLlan, 

P l a i n t i f f s , , 

vs 

JANET RENO, Attorney Generjal 
of the United States; \\ 
DORIS MEISSNER, CommissioK^r, 
United. States Immigration! land 
N a t u r a l i z a t i o n Service; j ; 
ROBERT WALLIS, D i s t r i c t Dairector, 
United. States Immigrationj land 
N a t u r a l i z a t i o n Service; UNiITED 
STATES IMMIGRATION AND | • 
NATURP..LIZATION SERVICE; .in^i 
UNITED STATES DEPARTMENT 0|F 
JUSTICÊ  I ' 

Def endant.'iL 

I I 

/ 

DEFENDANTS" [MOTION FOR LEAVE 
TO FILE' DOCUMENT UNDER 

Eefendants, by and through t h e i r unde 

t h e i r Motion f o r Leave o f i Court to F i l e Dc 

state 

0[F COURT 
SEAL 

rsigned counsel, f i l e 

i I 
cument Under Seal, and 

Eefendants have submitted various e x h i b i t s i n support of 
i i ' i 

t h e i r Motion t o Dismiss oj: A l t e r n a t i v e Mot 

Judgment, and Opposition to P l a i n t i f f s ' Mc 

and Per:m.anent I n j u n c t i v e f ^ e l i e f and P e t i t i 

i o n f o r Summary 

I I 
t i lon f o r P r e l im ina ry 
©n f o r W r i t o f 

Mandamus. Not included in! the e x h i b i t s are the asylum 
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applications which Lazarci iGonzalez and hi:3 

submit on Elian's behalf. P l a i n t i f f s have 

asyluri applications i n thioir exhibits to i:beir complaint or 

motion. However, at fobtiilotes 22 and 23 o 

injunc;tive r e l i e f , they have summarized tlije 
I I 

asylum applications. Whi'le defendants hâ îe 

applic;citions i n t h e i r exhibits, they reseiirve the r i g h t to do so 

in thf! future should circumstances warrant: 

the meantime, defendants isieek leave of the; 

applications under sea]. ^^Nothing i n INS's 

th e i r public disclosure. ; |See 8 C.F.R. § ;!p8.6 
• 1 • I 

copy of the documerJt is submitted ^p^ i n camera inspection 

and reiview by the Court. ' 

Vi'HEREFORE, defendant^' respectfully rbqihest leave of the 

Court to f i l e t h i s t h i r t y|-̂ f ive page exhibj, t under seal 

Respectfully! submitted. 

THOMAS E. SC;|D':'T 

counsel purported to 

:iot included the 

t h e i r motion for 

contents of the 

not included the 

•".heir disclosure. In 

Court to f i l e the 

regulations precludes 

Biy: 

UNITED STATES 

I ' 

DEXTER A. LE 
Assistant U 
Fla. Bar No 
99 N.E. 4th 
Miami, Fl o r i l j i ^ 33132 
(305) 961-9:;2 
Fax: (305) £'30-7139 

ATTORNEY 

S\ Attorney 
I 0936693 
Sitreet 
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Barbara Lagoa, Esq. 
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IN THE UNITED STATES 
FOR THE SOUTHERN DISTRIC 

DISTIRICT COURT 
QF FLORIDA 

EhUvN GONZALEZ, a minor, iby and 
through LAZARO GONZALEZ, as next 
friend!, or alternatively as temporary legal 
custodian, of ELIAN GONZ^\LEZ, a minor. 

Petitioners/Plaintiffs, 

JANlilT RENO, Attorney General of the 
United States; DORIS MEISSNER, 
Commissioner, Immigration and 
Natu ralization Service; ROBERT WALLIS, 
District Director, Immigration and 
Natu riilization Service; UNITED STATES 
IMMIGRATION AND NATURALIZA-
TIOPJ SERVICE; and UNITED STATES 
DEPARTMENT OF JUSTICE, 

Respondents/Defendants. 

No 00-0206-CIV-HOEVELER 

Dl FEND ANTS' MOTION TO 
DlisiMISS OR ALTERNATIVE 
MCrijlON FOR SUMMARY 
JUDGMENT, AND OPPOSITION 
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PRELIMINARY AND 
PERl^ANENT INJUNCTIVE 
RELIEF AND PETITION FOR 
WUllir OF MANDAMUS 
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I i 
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E L L ^ L N GONZALEZ, a minor, by and 
through LAZARO GONZALEZ, as next 
frienJ., or alternatively as temporary legal 
custodian, of E L I A N GONZALEZ, a minor, 

Petitioners/Plaintiffs, 

V , 

JANET RENO, Attorney General ofthe 
Unit.cl States; DORIS MEISSNER, 
Commissioner, Immigration and 
Naturalization Service; ROBERT WALLIS, 
District Director, Immigration and 
Natu ralization Service; UNITED STATES 
I M \ n G R A T I O N AND NAUJUALIZA-
TIO V S E R V I C E ; and UNITED STATES 
DEPARTMENT OF JUSTICE, 

Respondents/Defendants. 

No. 

IN T H E UNITED STATES DISTINCT COURT 
FOR THE SOUTHERN DISTRIC T OF FLORIDA 

i 0-0206-CIV-HOEVELER 

DEFENDANTS' MOTION TO 
DISMISS OR A L T E R N A T I V E 
MOjnON FOR SUMMARY 
JUcToMENT, AND OPPOSITION 
TO PLAINTIFFS' MOTION FOR 
PRELIMINARY AND 
PERMANENT INJUNCTIVE 
R E l i l E F AND PETITION FOR 
WltlT OF MANDAMUS 

Defendants Janet Reno, ei al. ("the United Statej;') by and through their 

undersiigned counsel, hereby move to dismiss plaintiffs 

manilzimus relief, or, altemalively, move for summaiy j 

State s hereby opposes plaintiffs' motion for preliminary 

inaiiiI?Lmus relief. 

/ / / 

/ / / 

I I I 

pomplaint for injunctive and 

il'dgment. In addition, the Uiuted 

land permanent injunctive and 
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/ . SUMMARY 

This case concems a small boy named Elian Gonzalez who lost his mother nearly 

eight weeks ago. His father, who has been close to Elian throughout the boy's Ufe, has 

asked that his son retum home to liim in Cuba. The United States has concluded that the 

two should be reunited because it is the father who now speaks for his son. But relatives 

here, who doubtless mean well, ar; scckiiig to have Elian remain in the United States 

because of their concerns about th: repressive government of Cuba. This lawsuit has 

resulted. 

Plaintiffs' complaint ignore;; the dispositive question the Attomey General posed to 

counsel in her letter of January 12, 2000: "Who speaks for the cliild?" Defendants' 

Exhibits ("Record") at 27. Elian is so young he cannot comprehend the significance of an 

asylum application. Someone else, therefore, must decide and speak for him. Plaintiffs 

woxUd have the govemment be boimd by their interpretation of the Immigration and 

Nationality Act and regulations whereby the only person who carmot speak for Elian in 

immigration matters is his surviving parent This camiot be. As the Supreme Court has 

made clear, "our society and this Clourt's jurispradence have always presumed [parents] to 

be the preferred and primary custodians of their minor children," Reno v. Flores, 507 

U.S. 292, 310 (1993), a presumption clearly reflected in the fainily unity policy which is 

embodied in the Immigration and Nationality Act. 

When Juan Miguel Gonzale.z, Elian's father, came forward to request Elian's 

return, the INS sent one of its ofi&c:ers to speak with him. The INS leamed that Juan 

2 
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Goo^.z andEUan are vexv cose. Mfl.oughhi.p=ren. were divorced, EUanUveda 

g„a< deal of a.e tune wifl. luan Gcuzalez since he attended school closer . his fad̂ efs 

house than ,0 his mothers. RecorcU.49. "He wodd sleep and eat here and spent n.os. 

ofhis mne here. He even slept wifl> me and my present vrife in same bed while 

v,s,ting because he's very close to tne.- H As a matter of feet, he said later. "EUan's 

_ e is the consuuction of parts of our names: m for the b e ^ g of [his mothers) 

name Ehsabed> and W for the latter par, of my name, Jua." i<i at 51. "EUan is my hfe. 

He is my first son. Wherever I went, he wen. with me. I taught him how to swim, do 

karatchehasapatrothercdogs abicyeleandaUldndsoftoys." U I«anGonzalez 

wasveryinvolvedwithEUan-seducationandhisschool. W. The INS smmnary of 4e 

in^ewsofluanGonzalezaresubmittedaspartoftheRecord. thelNSson^t . 

assurances tat Juan Gonzalez .as speaking ft«ly when hê  asked for EUan's remm, and 

the evidence indicates he was and is. 

There are two plaintifis ia this case. One is EUan's great-unde, Lazaro Gonzalez 

c i te in his capacity as a smte family court-appointed «=mporary guardian or as a "next 

fiend" under Rule 17(c) of the Fedc«l Rules ot Civil Procedme. Tlte other is EUat. 

The complaint's five claims all ohallenge dte govermnent's decision not to adjudicate an 

asylum appUcation filed on EU:m's behalf by EUan's great-unde against his father's 

wishes. Plaintiffi' first clahn is that EUan has a constitutional rigb. to an asylum 

adjudicano:. Plaintiffi' secon,!. third, and fourfl. claims are that the bmni^tion and 

KationaUty Act and various Utanî ation and Naturalization Service ("INS") regulaUons 
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require that the govenunent adjudicate the asylum apphcation. Plaintiffs* fidEth claim is 

for mandamus. Based on this complaint, Lazaro Gonzalez has filed a motion, asking the 

Court to enjoin the govemment from complying with Juan Gonzalez' wish that EUan 

retum to Cuba and to mandate that the asylum apphcation be fully adjudicated. 

The govemment's motion to dismiss or in the altemative for summary judgment 

and opposition to plaintiffis' motio a for injunctive rehef has four main parts. Following a 

discussion of the facUial background of this case. Part I argues that die Court lacks 

subject matter jurisdiction over phdntifis' demand that the Attorney General commence 

proceedings against Elian, and OV(T any challenge to her decision to pennit Elian to 

withdraw his apphcation for admission. See pages 31-36. In the alternative. Part II asks 

that the Court dismiss this case for lack of standing. That argument has two sections. 

Section n. A explains tiiat Lazaro Gonzalez' designation as "next fiiend" does not provide 

standing because such a designation only aids enforcement of a right vested in a minor. 

See pages 36-42. Elian's rights arc vested exclusively in his father and thus Lazaro has no 

authority to make Ehan a proper party plaintiff. Section n.B explains that Lazaro 

Gronzalez' state family court appoi'itment as interim temporary guardian does not solve 

the standing problem either. 5ee pages 43-53. The reason for this is that the Immigration 

and Nationahty Act preempts the lamily court order to the extent the order regulates 

immigration and conflicts with the Commissioner's determination. Because the 

Commissioner has determined that Elian's fiEdier speaks for him with respect to federal 

immigration matters, a state court oannot decide otherwise. The finfll argument with 
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s have failed to state a claim upon 

should grant summary judgment 

resped: to standmg is more fully developed later in the'; limmary judgment portion of this 

motion, but the conclusion applies here as weU. Elian̂  l iks standing to bring this suit 

because, masmuch as his fatliei has withdrawn Ehan's,aikmission and asylum 

apphctitions, Elian has not siiffeied an "injury in fact." 

Section ni of this motion is based on Rule 12(b)t̂ ), and, altematively, on Rule 

56(c), ofthe Federal Rules of Civil Procedure. Plamtil" 

which relief can be granted, o:i , altematively, the Court 
I ![ 

to thi; govemmeni. Plaintiffs claim Elian has a constimtional right to apply for asylum, 

but a long line of Supreme Court cases and Eleventh Circuit precedent have held to the 
conti any. 5ee pages 53-58. Plaintiffs claim the hnmigrition and Nationality Act and 

I li 

regu] ations require that the asylum apphcation be adjucicated, but they ignore the fact 

that ]j£irental authority determines whether an apphcation. may even be submitted on 

behalf of a child so young a.s to lack the capacity to aff" 

application. 5ee pages 54-65. Similarly, plaintiffs rely 

enfo rcement of that statutor>' right to seek asylum, whil 

authority to speak for his child See pages 65-70. 
In the context ofthe government's motion for sunmiaiy judgment, the government 

; jj 

invite:; examination ofthe propriety of the Comroissior.er's decision, ratified by the 

Attomey General, to recognize the authority of Elian's fjather to speak for his son m 

ImmigTation matters. Under estabhshed law, the Conirltssioner's decision should be 

upheld if it is "facially legitimate and bona fide." See pages 70-82. Altematively, whde 
5 
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is neither arbitrary nor 

the goA'enunent does not believe the Adminisb-ative Procedure Act applies in this 

instance, should the Court find that it does, it should uphold the Commissioner's decision 

to rely on Ehan's father's judgment because that decisio i 

capricious. See pages 82-83. 

Finally, the govemmeni asks the Court to deny plaintiffs' motion for injunctive 

rehel. See pages 83-87. For the reasons summarized above, plaintiffs have failed to 

demcmstrate a substantial likelihood of success. Plamti ffs have also failed to meet their 

burdt;ii of showing a substantial threat of ineparable harm. The real harm is that six-

year-old Elian is being kept irom his father and his father firom him. Nor have plaintiffs 

demon sti-ated that their injury outweighs the injury to the United States, which is 

subslajatial. The INS will be harmed if it cannot act upon the immigration decisions 

parent; make on their children's behalf. And, if this country does not honor the wishes of 

a child's surviving parent, the United States will be hantied from the standpoint of its 

intenational standmg m protecting parental rights in câ es involving American children. 

Finally, plaintiffs have not demonstrated that thd injunction would serve the public 

interest. It disserves the pubUc interest to undermine tlie principle that parents may 

decide what is best for their children. It disserves the pubhc interest to undermine the 

ability of immigration inspectors at our ports-of-entry io 

iirmiigration decisions for their children. And as Ambaslsador Mary Ryan explains in a 

dechir ation made part of the record, it disserves the public interest to undermine the 

ability ofthe United States to obtain the remm of U.S. 
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IL BACKGROUND 

/I. ELIAN GONZALEZ' DEFERRED INS'PECTION 

Six-year-old Elian Gon/alez is a native and citizii of Cuba who was rescued from 

the Florida Straits a few miles northeast of Fort Lauderdkle on November 25, 1999. See 

Defendants' Exhibits ("Record") at 29-30, 36-37. That moming, two Mianu men who 

were out fishing found him floating on an inner mbe, bi ought him aboard their boat, 

radioed the Coast Guard, and started toward shore. I d The Coast Guard launched a 

utiUty boat to retrieve him from the men who found hirn I d at 29, At 9:05 a.m., he was 

transfened to the utihty boat and ten minutes later brought to the Coast Guard station. Id. 

at 38. Suffering from hypotliemiia and dehydration, Eliim was then taken by ambulance 

to HiDllywood Memorial Ho.spital. Id. at 29. 

At tinat time, the Coast Guard notified the United 

hospitalization. I d at 36, 38. In ttim, Border Pafrol aitnts Verae Eastwood and Jose 

States Border Patrol of Ehan's 

Service ("INS") inspector 

When the three arrived, hospital 

Lope z arranged to meet hnmigration and Naturalization 

Edwiud Agundez at the hospital. Id. at 36-37, 38-39 

staff advised them that several people m the waiting area claimed to be related to Elian 

Id. al 36-37, 39. Two of the.<ie persons identified them5;elves as Lazaro Gonzalez and his 
11 

wife i^ingela. They explained that they were the child's 

Ehan as Ehan Monzalvo-Gon/,alez, and provided the o 

pare:nits and residence in Cuba. id. 

r̂eat uncle and aunt, identified 

icers with information about his 



tilbe; Fernandez and Horta were separated from him on the other. Id. at 33. On the 

moming of Thursday, November 25, 1999, about two and a half days after the boat had 

capsized, Fernandez and Horta came ashore at Key Bisckyne. Id. at 29, 33. Elian was 

rescued a short time later three miles or so from Fort Laiiderdale and, based on his urgent 

need for medical attention, tlie Coast Guard brought him ashore and arranged for his 

emergency fransfer to Hollywood Hospital. Id. at 29-30, 36. 

B. JUAN GONZALEZ DEMANDED ELIAN'S RETURN 

On November 27, the day after Elian was released to defendant and Angela 

Gom;alez, Juan Gonzalez dispatched a letter to the Cuban govenunent requesting its 

assistance in obtaining his son's retum. Id. at 110, 111. That day, he wrote to Cuban 

Fore:ign Minister Felipe Perez Roque and asked him to cany out the necessary 

prociidures. Id. Perez in turn forwarded Juan Gonzalez' 

Section in Havana. Id. at 112, Perez stated, in part: 

letter to the U.S. Interests 

The child's father, Juan Manuel Gonzalez Quintaia, a citizen of Cuba, has 
asked this ministry to obtain the immediate retun. ofhis son who was taken 
out of the country by tlic mother and ex-wife of Gonzalez Quintana without 
his consent. Given the human connotation ofthe event and based on sound 
legal foundation, this Ministry presents this reclama, enclosing the letter of 
the father ofthe minor in which he demands the ifetum ofhis child. 

Id at 113. 

Robert A. Wallis, INS district director for the Mi 

to Juaii Gonzalez' demand on December 8, 1999. Id. at 

Juan (jonzalez that the INS needed to meet with him to 

ami district, responded by letter 

42. In that letter, Wallis told 

obtain proof that he was Ehan's 
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father and had lawftil authority to exercise parental rights. Id. He asked Juan Gonzalez 

to provide documents such as a birth certificate or baptismal certificate, school or medical 

records, written statements ft om persons attesting to their relationship, and a divorce 

decree and documents such as medical or school records which reflected the exercise of 

parental rights. Id. at 42-45. On December 10, 1999, before the INS was able to gather 

this information, Lazaro Gonzalez signed and submitted!to the INS an asylum application 
I 
I 

on Elim's behalf j 

C THE INS MET Wnn JUAN GONZALEZ TO OBTAIN EVIDENCE OF 
HIS RELA TIONSHIP WITH ELIAN \ 

On December 13, 1999, Sihna Dimmel, Officer-ui-Charge for the INS in Havana, 
i 

met with Juan Gonzalez at his residence. Id. at 46. Accompanying Dimmel was Jeffrey 

DeLaurentis, the First Secretary and Chief of the Political/Economic Section ofthe U.S. 

Intele:;ts Section. Id. With .luan Gonzalez were his parents, Ehsabeth Brotons' parents, 

his wife, their son, and other frunily members. Id. at 48* Dimmel asked Juan Gonzalez if 

she ;md Mr. DeLaurentis could meet with him in private so he coidd talk freely and 

j 

without intermption. Id. He led them to another room but asked that his parents 

accompany them. Id. Dimmel agreed to this but obtained his agreement that his parents 

would not comment until after the two of them were finished. Id. 

In a written report summarizing her interview of ljuan Gonzalez, Dimmel described 

Juar. Gonzalez' assurances that he is Elian's father and tiiiat their relationship is a close 

one. Jd. Among documents Juan Gonzalez produced Was Elian's birth certificate; his 
10 



own 'birth certificate; Ehan's school enroUment form indicating that Elian lived with him 

at an address different from Elisabeth Brotons' address (ici at 81); a May 1999 hospital 

admission form indicating tiiat Elian resided with him ar d that in the event of an 

emergency he was the point of contact; and a report from EUan's school indicating that 

Eliari is bright and well-adju.slcd, and that his parents were involved in his school work. 

Id ai: 72-107. 

Juan Gonzalez also provided Dimmel with a series of affidavits. Id. at 118-99. 

Included among them are affidavits from a doctor who treated Ehan in coimection with 

May 1999 surgety and who spoke of Juan Gonzalez' solicitude for Ehan; from a nurse, 

who on that occasion observed the affection between and among Elian, Juan Gonzalez, 

and Elisabeth Brotons; from Juan Gonzalez' supervisor who related the suffering Juan has 

enduircd since his separation from Ehan; from neighbors who described the mutual 

affecti on they observed between Juan and Ehan; and frcm Elian's teacher and school 

principal, who attested to the closeness between Juan ar d Ehan. Id. at 119-99. 

Asked about the custody anangement, Juan Miguel said that although Cuban law 

grants custody of a child to the mother, Ehan had been Spending more time with him than 

with Ms. Brotons; 

When we got divorced the laws in Cuba grant custody of a child to the 
mother. However, the boy practically Uved with me since he attended 
school closer to my residence because she lived outside the city limits. She 
even decided not to register him at the school wl ich he was supposed to 
attend in order for hiin to stay here and my mother to take care of him while 
both of us worked. She (Ms. Brotons) sometimes argued with me because 
he spent more time with trie in this residence than with her. He would sleep 

11 



and eat here and spent mo:it ofhis time here. He 
my present "wife" in the same bed while visiting 

me. 

even slept with me and 
Decause he's very close to 

Id. at 49. "As a matter of fact," he said later, "EUan's n.ime is the construction of parts of 

our najnes: 'EU', for the beginning of her name Ehsabeih and "an" for the latter part of 

my na]ne, Juan." Id. at 51. 

Elian is my life. He is tny first son. Wherever 1 went, he went with me. I 
taught him how to swim, do karate, he has a pariot here, dogs, a bicycle and 
siU kinds of toys. As a iniatter of fact, I haven't b ;en to the barber because 
he isn't here since we always went together. I alpays had a good 
relationship with Ms. Brotons. She would even brmg Elian here and go to 
buy birthday gifts for niy father. Even her preser t boyfriend would come 
here and talk to me and lial here. My parents also Uked him a lot. Hiked 
him also because he never misfreated my son wl om he loved vety much 
and I appreciated that from him. Ms. Brotons al so had a good relationship 
Avith my present wife 

Id. 

Asked how often he saw EUan, Juan Gonzalez answered, "All ofthe time. He 

basic ally Uved here, we did everything together and as 

time vith me and my parent.s tliian with his own mo thei 

"We did everything together. 1 used to take him to the 

swiniramg pool and we played together. He slept with 

Juan Gonzalez reiterated that after his relationship witl 

slept Sit his home "all of the liine." Id. He also said he 

Ehan's school, and that he had seen to it that Elian recqilved 

Jkeady mentioned, he spent more 

' Id. at 52. He went on to say. 

place where I work to use the 

ijne, that's how close we are." Id. 

Elisabeth Brotons ended, Elian 

12 

Attended meetings and activities at 

needed surgety. Id. Asked if 
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he pro\ided financial support lor EUan's upbringing, he 'explained that he provided more 

than w][iat the law required of him. Id. at 52-53. 

Dimmel explained to luan Gonzalez that under li lited States law an individual 

who IS seeking admission to lhe Utiited States may witiidraw his application and rettim to 

Cuba: remain in the United States and after one year become a lawftil pennanent resident 

under the Cuban Adjustinent Act; or apply for asylum. Id. at 49-50. Asked for his 
I 

preference as EUan's father, Juan Gonzalez was unequivocal; 
j 

P.ettim immediately to Cuba. I was listening to the news and about tiie laws 
in the United States. Elian, lat the age of six, cannot make a decision on his 
own. In the fnst place; he wasn't found on land, he was found at sea. I'm 
vety gratefiil that he received immediate medical Assistance, but he should 
be rettuned to me and my family. As for him to get asylum, I am not 

; he should be retumed allowing him to stay or claim any type of petition 
immediately to me 

Id al 50. 

Juan Gonzalez said that Lazaro Gonzalez is his father's brother and had left Cuba 

legall> over ten years ago. "They lived with us in this h ause and with family since I was 

a yoimg child," he said. Id at 53. | "Last August, 1998jlhey visited Cuba for 15 days and 

that's when they met EUan. They look a liking to Elian' 

behaved and well mannered; since 

Eliari is vety well educated." Id. 

jecause he's such a nice boy, well 

he's such a lovable boy, they immediately liked him. 

uan Gonzalez added! 

Lazaro and his v»afe, they said Elian should be retumed! 

that when he initially spoke to 

immediately to him: 

Then all ofa sudden, things changed. We had an argument over die phone 
because they even ofteicd me money to leave Elian diere; I do not want 
Elian to stay there, I ̂ vallt liim back here in Cuba. It appears that Lazaro is 
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under pressure. I ttiedl Ui convince him rationally| to let Elian rettim, but he 
says he is unable to back off because ofthe circumstances of what could 
happen. 

Id. al 54. 

INS Officer Dimmel concluded her report with lh e foUowing summation: 

It was this officer's ob^cî 'aLn that the residencJ where EUan lived, until 
the time he was removtd b>J his mother, is vety v|ell kept, clean and diat 
Elian has a vety loving set of grandparents and fdther. 

i i 
Mr. Gonzalez Quintaii|i appeared vety concemed for Elian's retiim to hiin 
as soon as possible without!further delays becauŝ  he misses his "buddy." 
Ivlr. Gonzalez Quintaiia provided for the well being of EUan[,] and his 
grandparents took good care of EUan after school and during visits to the 
residence. Mr. Gonẑ dez Quintana lives with his present common-law wife, 
baby son, his parents and his brother. EUan's grahdparents on his mother's 
side were also present lat Mr. Gonzalez Quintana 
precluded from being jjresent at the interview. 

; i 
Mr. Gonzalez Quintanja was vety much involved 
care. He taught EUan how to swim, do karate an 

's] residence, but were 

in EUan's sustenance and 
id did many activities 

together, to the pomt tliat Mr. Gonzalez Quintana has not visited the barber 
shop since Elian's gone because they got their bau-cuts together. 

Elian was taken care ojf by his patemal grandmother more so than by his 
mother since [his motiier] resided in a vety small room and not with her 
mother. This is one rL̂ asoniwhy Elian spent so much time with his father, 
grandparents, stepmother and stepbrother. 

I 
; I 

Mr. Gonzalez Quintaula, his parents and matemal grandparents expressed 
their request that Eliatj retum to Cuba immediately. His patemal 
grandparents are great}y disttaught that the emptilness that Elian's not being 
in Cuba has left in thcitamily. The honesty, concem and ttiithftdness on the 
part of Mr. Gonzalez Quintlana was palpable as vleU as his caring and 
wanting his son [to] hi rettimed to Cuba. Elian'J patemal grandparents also 
appear to be confused Imid distraught. The famili' was hurt by die death of 
Ms. Brotons and it wis obvious that Ehan is deeply missed by the family. 

Id. at 55. 
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D. THE INS MET WITH LAZARO GONZALEZ 

On December 17, 1999, Miami INS District Director WalUs wrote to Lazaro 

Gon2.alez and his attomeys to request a meeting to give diem the opportunity to respond 

to Ju:ari Gonzalez' insistence that only he had the authority to speak for EUan. Id. at 214. 

That meeting took place at tlie INS distiict office on December 20. Id. at 219-24. 

Prese nt for the INS were Jorp,e R oig, INS Port Director for the Port of Miami; Miami INS 

District Counsel Dan Vara; and INS Associate General Counsel Ron Whitney. Id. at 217. 

Prese nt as well were Lazaro Gonzalez; a cousin of Elian's named Marisleysis Gonzalez; 

and attomeys Spencer Eig, Roger Bemstein, and Linda Osberg-Braun. Id. 

According to Jorge Roig's written summaty ofthe meeting, Messrs. Eig, Bemstein, 

and Ms. Osberg-Braun initially met alone with die INS representatives. Id. at 219. After 

a diseussion ofthe meeting's purpose, Mr. Bemstein spoke about the asylum appUcation 

submiilted on Elian's behalf and why it would be in Elian's best interests to remain here. 

Id. Bemstein said he had interviewed twenty witnesses and ten family members and 

that there was a consensus thai Juan Gonzalez is being coerced and that his true wishes 

are for the boy to remain in the United States. Id. He described changes in the tone of 

the ttiliiphone conversations between Juan Gonzalez and the Miami relatives. Id. "[T]he 

father initiaUy did not ask that Elian be sent back," he said. Id. Rather, Mr. Bemstein 

stated diat Juan Gonzalez asked that Elian be taken care of by his Miami relatives. Id. 

He also described EUan's family histoty, including his step-father's imprisonment for 

three months. Id. And he reiterated concems that the Castto regime would exploit Elian 
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politically, Id. Mr. Bemstein further stated that the Convention on the Rights of die 

Child imd the Uitemational Declaration on Human Rights grant children the right to apply 

for ajiylum without parental consent. Id. at 220. 

Mr, Bemstein stated that a reporter in Cuba had contacted him to say that Juan 

Gomalez had previously written letters to the United States Interest Section asking 

permission to leave Cuba. Id. Moreover, Mr. Bemstein reported that persons who had 

recently arrived here from Cuba liad said that Cuban officials were at Juan Gonzalez' 

home, making freedom of movement impossible. Id. Mr. Eig added that EUan's mother's 

dymg wish was for EUan to live in the United States. Id. Mr. Eig also claimed that Cuba 

adhei es to the doctrine known as paterprotesta, whereby die state is die ultimate 

guardi an of all children. Id. 

At this point, Lazaro iiiid Mansieysis Gonzalez entered the room, and Port 

DLreetor Roig put a series of questions to Lazaro Gonzalez. Juan Gonzalez is Elian's 

father, Lazaro said. Id. He also said that it was his understanding that Elian's modier 

received custody of Elian after die divorce. Id. at 221. 'SVhen asked if he had any reason 

to doubt Juan's assertion of pai enial rights, Lazaro answered, "The boy left Cuba widi his 

moth e r. Juan said that if die boy made it to diis countty safe and sound that we should 

protect him by whatever means nvadable. I spoke to bodi the father and the grandfather." 

Id. Asked when diis conversation took place, Lazaro said it was on Monday, two to three 

days before Elian was found Id. Later Lazaro retumed to this November 22, 1999 

phone caU, describing the conversation as one in which Juan Gonzalez told him that EUan 
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had left with his mother, /ti. at 223. Juan Gonzalez said nothing to him to indicate diat 

he he.d consented to EUan's departure. Id. Nor did he give him any other information 

about who was making the ti ip. Id, Lazaro described a second telephone conversation 

widi Juan Gonzalez on Thursday, November 25, 1999. when a doctor at Hollywood 

Hospital telephoned Juan Gonzalez for Elian's medical histoty. Id. at 223-24. Lazaro 

told l̂ oig that he himseUt spoke to Juan Gonzalez on that occasion and that Juan Gonzalez 

told him to take care of Ehan and protect him. Id. at 224. 

Lazaro Gonzalez described EUan's relationship wilh his father as a normal 

relationship but said that EUan was not always with his father because he Uved with his 

modieir. Id. at 221, 222. Wlien EUan was not with his mother, Lazaro Gonzalez said, he 

was vvith his patemal grandparents. Id. at 221. He also said he did not think that Elian's 

life at his house in Cuba was a stable one. Id. Asked to explain, he stated that Elian had 

changed since being released to liim and his wife's care, and that EUan's family life in 

Cubci necessarily was not stable because ofhis parents' relationship. Id. at 221, 222. 

As for Mr. Bernstein's claim that Juan Gonzalez was being coerced to demand his 

son's return, Lazaro said that he arid his farruly believe that the Cuban government is 

pressurmg Juan Gonzalez because he changed his mind Id. at 222. Asked for proof, he 

asked why more proof was needed when Cuban authorities are at Juan Gonzalez' house 

and Avill not let him leave, hi Family members in Cuba have told him that Juan 

Goru'.alez is being guarded, he said. Id. 'Whoever knows about the Castro regime knows 

this is how it works there. Id. Me cited a statement of Juan Gonzalez that EUan had not 
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lost (lut on anything by virttio of Uvmg in Cuba. Id Miuislcysis Gonzalez agreed that 

Juan Gonzalez was being pressured. Id at 224. She said his tone of voice is different, as 

if people were telling him what to say. Id And she diought his phone was being tapped. 

Id 

At the close ofthe intej view, Mr. Eig asked Mansieysis Gonzalez to say a few 

words about how EUan is doing m their home. Id at 224. She said that Elian seemed 

vety able to cope widi the tt-agedy he had experienced and to adapt to his new 

sunoundings. Id She also said that Elian had bonded with her die most and diat she is 

conc>:med about his well-being if he is separated from her. Id EUan does not ask to go 

back to his father, she added. Id When asked if he wants to go back, she reported diat 

Elian had replied that his father should come and live with diem in Miami. Id Finally, 

she said that when Elian asks hci what wiU happen, she does not know how to answer 

hun because she does not kntyw. Id. 

E. THE INS CONDUCTED A SECOND INTERVIEW OFJUAN 
GONZALEZ 

On December 31, 1999, the INS conducted a second interview of Juan Gonzalez. 

Id. al 2.28-43. This time die interview took place at the private residence ofthe 

representative for die United Nations Uitemational Children's Emergency Fund 

("UN ICEF") in Havana, a location United States and Cuban representatives had agreed 

upon as neuttal and private. Id at 234. INS Officer-in-Charge Silma Dimmel, 

accomparued by Jeffrey DeLaiuentis, again conducted Ihe interview. Id. Juan Gonzalez 
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was accompanied by his parents. Id. Ms. Dunmel's written summary of that meeting 

contEiiiis the foUowing infomiation. 

At the outset of the meeting, Juan Gonzalez told Ms. Dimmel that his meetings 

with United States representatives were voluntaty and that he was not being coerced. Id. 

It 235. He also said that Elisabedi Brotons took Elian out of the coimtty without his 

consent or knowledge. Id. Hlian Uved with him most of the time and attended school in 

his own district radier than Ms, Ikotons' district. Id. That, he said, proves that Elian 

lived v/ith him and was under his care. Id. Ms. Dimmel then asked him to explain an 

appaj ent discrepancy between his first interview and Lazaro Gonzalez' interview with 

respect to the timing of Juan Gonzalez' first call to Lazaro Gonzalez. Id. at 236. Juan 

Gon2;alez explained that on Monday, November 22, 1999, his family leamed from a 

fiieniii diat EUsabeth Brotons had left for the United Stales and had taken Elian with her. 

Id. WHien Juan Gonzalez learned of this that night, he became upset and asked his father 

to call his brother Lazaro to inquire about it. Id. Lazaro denied knowing anything about 

it. Id. The following moming, Lazaro called Juan Gonzalez'father and said that 

EUsabeth Brotons' relatives iu Miami knew nothing about it either. Id Juan Gonzalez 

said that moming he spoke with authorities about what he would need to do to reclaim 

Elian ia the event that EUan ended up in the U.S. or in Coast Guard custody. Id. 

On Thursday. Novemlicr 25, 1999, Juan Gonzalez and his family received word 

that a child had been rescued and evidently taken to the hospital in Miami. Juan 

Gonzalez asked his father to call Lazaro Gonzalez' house to find out if the child was 
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Elian. His father spoke widi La/aro's wife who said she would ask Lazaro to check on 

dus and call him back. Id. at 237. When Juan Gonzalez rettimed home from work, he 

received a caU from EUan's doeioi at die hospital in Miami. Id. EUan had given die 

doctcir his address and phone number. Id. Juan Gonzalez and die doctor spoke before 

Laza] 0 Gonzalez arrived at die hospital. Id When Lazaro Gonzalez and Juan Gonzalez' 

fadier later spoke, Lazaro assm:cd him diat he would take care of Elian. Id According to 

Ms. Dimmel, Juan Gonzalez told her diat, "As fantily we did not need to tell him to watch 

over my son." Id. 

The foUowing day when the hospital released Elian to Lazaro Gonzalez, die 

Miami relatives — presumably Lazaro and his wife — called Juan Gonzalez' home and 

spoke about Juan Gonzalez and Iiis family coming to die United States. Id They said 

diat Juan Gonzalez would be given a job, diat EUan was fme. and diat diey would take 

care of him. Id. Subsequently, I azaro and Juan Gonzalez fought over die phone 

because, according to Ms, Dimmel's summaty, Lazaro continued to insist diat Juan 

Gon2aiez and his family come to die United States. Id. Juan Gonzalez told Ms. Dimmel 

diat he immediately began aiTanp.ing to obtain die necessaty documents for Elian's rettim. 

Id. " I want my son back." Id. Juan Gonzalez' fadier reported to Ms. Dinunel diat when 

he to ld liis brodier diat EUan would have to be rettimed to Cuba, Lazaro said tiiat would 

not be a problem and diat, "If I have to take a plane to rcttira Elian to Cuba, I will do so." 

Id at 238. 
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Ms. Dinimel summarized her interview, observing that Juan Gonzalez is deeply 

conciirned for EUan's weU-being and that he had sttesscd diat the Mianu relatives are 

using liis son for their own benefit without concem for his emotional weU-being. Id. at 

243. Both Juan Gonzalez and his parents are disfressed and became emotional several 

times during the interview. Id. All appeared to her to be honest and uncoerced: 

}Ai. Gonzalez met witii us voluntarily and spoke tmthfiiUy and honestiy. 
He misses and wants liis son back and the grandparents cannot mention 
EUan's name without becoming emotional. This is an honest, genuine and 
unified family thorouj.dily engaged in EUan's life, that has been under 
disttess since the taking of the child by his mother It is obvious to.this 
officer that die mother took the child without Mr. Gonzalez' knowledge, 
consent and/or permission. 

Id 

F. THE COMMISSIONER ISSUED HER DECISION 

On Januaty 5, 2000, INS Executive Associate Commissioner Michael Pearson sent 

letters to Juan Gonzalez, Lazaro Gonzalez, and attomeys Bemstein and Eig notifying 

them of the Commissioner's decision that she had accq)ted the withdrawal of EUan's 

appUcation for adnussion and had declined to accept the asylum appUcations that Lazaro 

Gonzalez and his attomeys had subnutted. Id. at 1, 3, 5. In his letter to Juan Gonzalez, 

Mr. Pearson said that the INS had reviewed the information he had provided and had 

determined that he was indeed Elian's father and lawful guardian. Id. at 1. As such, Mr. 

Pearson said, Juan Gonzalez has "die right and obligation to represent Elian in aU legal 

transiictions and acts in which Elian has an interest." hi He fixrther stated: 
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we recognize your authority to speak on behalf of Elian in immigration 
matters. Consequently, we are granting your request to withdraw EUan's 
appUcation for admission lo the United States, a key step in reuniting you 
with your son. Also, consistent with the wishes you expressed at our two 
interviews with you, we accept your decision not to assert Elian's right to 
apply for asylum in the United States. 

Id. Mr. Pearson then went ou to say that the INS was notifying Lazaro Gonzalez and the 

attorneys of Juan Gonzalez' having expressly declined to pemiit the attomeys to represent 

EUan. Id And, he said, die INS had also explained to die others that it was not accepting 

the a.sylum applications. Id. 

Mr. Pearson's letter to Lazaro Gonzalez is similar in content. Id. at 3-4. In 

addition, he advised him that die INS had taken steps to ensure that Elian's father was 

able to express his true wishes at the two INS interviews and was convinced that he had 

done so. Id. at 3. And so far as legal representation for Elian is concemed, Pearson 

stated: 

R.oger Bemstein and seveial ofhis associates, attomeys in Miami, have 
submitted several Fonns Ci-28, Notice of Entty and Appearance as 
Attomey, for Elian. Some of these Forms G-28 were signed by you on 
behalf of EUan. On others, EUan himself has pnnted his first name. After 
carefid consideration, we have detennined that we caimot recognize any of 
die Forms G-28 as authorizmg these attomeys to represent Elian in 
immigration matters. Although the INS has placed Elian in your physical 
care, such placement does not confer upon you the authority to act on 
behalf of Elian in immigration matters or authorize representation in direct 
opposition to the express wishes of the child's custodial parent. Further, we 
do not beUeve that Ehiui, who recentiy tumed six years old, has the legal 
capacity on his own to iiuthorize representation. Finally, Mr. Gonzalez-
Quintana has expressly declined to authorize Mr. Bemstein or his 
associates to represent Hliiin. Therefore, the INS cannot recognize them as 
Elian's representatives. 
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/c/, at 3. 

As for the asylum applications purportedly filed on Elian's behalf, Pearson stated: 

In our direct conversations with Mr. Gonzalez-Quintana, he has repeatedly 
informed us ofhis decision not to assert EUan's right to apply for asylum. 
Mr. Bemstein and his associates have prepared luid submitted asylum 
applications on Elian's helialf, one of which was signed by EUan. After 
careful consideration, we have determined that Elian does not have the 
capacity to apply for asylum without the assistance ofhis parent. Further, 
neither the applications you have submitted nor any other information 
available indicates that Ehan would be at risk of harm in Cuba such that his 
interests might so diverge from those ofhis father that his father could not 
adequately represent him m this matter. Therefore, given Mr. Gonzalez-
Quintana's decision not lo assert Ehan's right to apply for asylum, we 
cannot accept the asyluin appUcations as having been submitted on EUan's 
behalf 

Id at 4. 

Mr. Pearson offered Lazaro Gonzalez any assistimce that nught be needed to 

effecluate Elian's reunion with his father. He offered to facilitate continued contact 

between EUan, his father, and La/aro Gonzalez' family hi addition, he closed by saying, 

"If Elian and his immediate f.miily wished to apply for tourist visas at some point in the 

future, the Consular Section at the U.S. Interests Section in Havana would, of course, 

consider them favorably." Id Mr. Pearson's letter to the attomeys contained the 

infonnation found in the other two letters. Id. at 5-6. 

G. LAZARO GONZALEZ AND HIS ATTORNEYS SOUGHT THE 
A TTORNEY GENERAL'S RECONSIDERA TION 

In a letter dated Januaiy 5, 2000, attomeys Bemstein, Eig, and Osberg-Braun 

sought die Attomey General's reconsideration ofthe Commissioner's decision. Id. at 24. 
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The decision sttipped Elian ol legal representation, diey wrote, and also denied him a 

hearing on his asylum apphcation. Id They insisted diat regardless of what Juan 

Gonzfilez might want for his son, EUan "has a constittitionaUy protected right to apply for 

politic al asylum " Id The Commissioner's decision appeared arbifraty, diey also 

asserted, "based largely on seci et mterviews conducted widi Juan Miguel Gonzalez m 

Cuba." Id. And, they said, it seemed predicated on die untested view that Elian's fadier 

is free from duress in Casti-o's Cuba, and addresses only the fadier's best mterests, not 

EUan'Id. Moreover, tiiey Siud, die decision was not in accord with an INS poUcy on 

admission wididrawals dated August 21, 1997, which states: 

V̂hen deciding whether to pemtit the ininor to withdraw his or her 
appUcation for admission, officers must also make evety effort to detennine 
whedier the minor has a fear of persecution or retum to his or her countty. 
If the minor indicates a fear of persecution or mtenrion to apply for asylum, 
or ifthere is any doubt, esjiecifdly in the case of countries with known 
human rights abuses or where turmoil exists, the minor should be placed in 
removal proceedings under section 240 ofthe Act. 

Id 

H. ACTION FILED IN FAMIL Y COURT 

On Januaty 7, Lazaro Gonzalez filed interim and temporaty petitions for 

tempcr;ity custody and other lehef in a Dade County family court. Id. at 300-15. 

Because, he said, EUan was in danger of being removed to Cuba, he asked the faimly 

court tC' award him temporaty custody not only so that he could give legal consent for any 

medica!! care EUan might need, but also so diat he could apply for Elian's admission and 
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asylum "and any odier reUef that may be needed m connection widi [EUan's] immigrant 

stattis" mcluding bringing litigation. Id at 301-05. 

Lazaro Gonzalez asked die fainily court, in mUng on his petition, to discount Juan 

Gonzjilez' insistence diat his son rettim to Cuba. Id at 306-07. He cannot speak freely 

while he is diere. Lazaro argued Thus, he said, tiie family court should not and cannot 

consider die fadier's objections "unless he is removed from his coercive environment and 

appear[s] in diis Court so diat he may speak openly conceming [EUan's] best interest," 

Id at 308. Moreover, he said, even if die family court were to accept diat Juan Gonzalez' 

objection to die family court ])roceeding is uncoerced, it should find diat he is unfit to 

provide for EUan's care and conti ol by fmding diat he has "abused, abandoned, or 

neglected" hun. Id at 309. 

On Januaty 10, 2000, lhe family court issued an order setting a March 6, 2000, 

hearing on die petition for temporaty custody and insttiicting diat Juan Gonzalez be 

served widi die pleadings. Id at 291-99. It found diat it had jurisdiction under Fla. Stat. 

§§ 61.1308(l)(c) and (d) and, in :my event, jurisdiction independent of diese sections, 

under compeUing circumstances, to grant temporaty judicial relief to protect die best 

interests ofa child. Id at 297. Findmg tiiat Lazaro Gonzalez had established a/?r/ma 

facie case diat EUan might be subject to unnunent harm if relief were not granted, die 

family court issued an order -which included the following: 

(1) "[t]he stams quo sliall be preserved until such time as a fiiU hearing on 
die Verified Petition for Temporaty Custody and Other ReUef is held;" (2) 
"Elian Gonzalez shaU not be removed from this jiuisdiction pending a full 
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liearing on die Verified Petition for Temporaty Custody and Odier ReUef;" 
;md (3) Lazaro Gonzalez "is granted such limited legal audiority as is 
necessaty to preserve the status quo and prevent die child's removal from 
this jurisdiction, including but not limited to, die audiority to assert and 
protect such rights as the cliild may have under United States immigration 
l aw and to retain counsel to assert and protect such rights" and (4) "a 
guardian ad litem for die minor child shall be apjiointed by separate order, 
to act as next friend of die child, evaluator and investigator, with such 
powers, privdeges and responsibilities as are necessaty to advance the best 
mterest ofthe child." 

Id at 299. 

/. THE ATTORNEY GENERAL RESPONDED TO THE REQUEST FOR 
RECONSIDERA TION 

\n a letter dated Januaiy 12, 2000, die Attomey General responded to Lazaro 

Gonzilez' request that she overturn die Commissioner's decision. Id. at 25-28. "While I 

am always open to considering new information tiiat might arise," she stated, "I am not 

cunently aware of any basis for reversing Commissioner Meissner's decision that Juan 

Gonzalez — Elian's father — has the sole audiority to speak for his son on immigration 

matters." Id. at 25. Acknowledging tiiat Lazaro's attorneys had obtained die family court 

order,, the Attomey General pomted out diat die United States was not a party to diat 

action, nor was it named in die lamily court's order. Id "hideed," she said, "die question 

of who may speak for a six-yeai-old child in applying for admission or asylum is a matter 

of federal immigration law." hi. Nothing in the order changes that, she said. Id. 

The Attomey General then referenced a Januaty 7 meeting with Miarm 

reprcBcntatives including Lazaro Gonzalez' counsel Roger Bemstein. Because on that 

occasion Mr. Bemstein had said that the INS had originally announced that the dispute 
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over F,lian was properly a fanul'y court matter, she diought it appropriate to address diat 

issue in her letter. Id. at 25-26. Shortly after Elian's anival, she said, it was suggested 

diat DNIS'S placement of EUan in Lazaro Gonzalez' care amounted to a grant of custody. 

Id. at 26. The INS responded to litis suggestion by pomting out that the INS could not 

grant custody and diat such a request would have to be put before die state courts. Id. 

The situation quickly changeil, however, when it became clear diat Juan Gonzalez had 

asserted his parental authorit>' and had adequately expressed his wish, under the 

immii^ation laws, that Ehan's petition for admission be withdrawn. Id. "In these 

circumstances, INS was obUged lo determine whether the fadier was die appropriate 

perso a to speak for Elian on immigration issues. That question, as 1 have said, remains 

one of federal, not state, law." Id. 

The Attomey General remimded Mi'. Bemstein diat EUan is ordy six-years-old, and 

that, iis a general matter, when deaUng widi children that young, die inunigration law, Idie 

odier areas of die law, looks to lhe wishes ofthe surviving parent. Id. She went on to say 

that C'crnmissioner Meissner had reached her decision through a careftd and diorough 

proces.s. Id. The INS Commissicmer had looked to aU available information, including 

infonnation from the three interviews, and had carefidly considered the allegation that 

Juan Gonzalez was being coercetl into demanding EUan's retum. Id. Based on that 

infonnation, the INS Commissioner was confident of die father's vety close relationship 

with Ellian and confident that he truly wanted him to return home. Id. at 26-27 
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The Attomey General then went on to discuss die attomeys' complaint diat die INS 

had departed from established pohcy. Id at 27. She pointed out diat die paragraph die 

attomeys had quoted was taken out of context, and diat the context made clear diat it did 

not apply to a sittiation ofa si xiy ear-old unaccompanied minor whose rettim his surviving 

parem: had insisted upon. Id "Nodiing in die field guid<mce suggests diat a fadier's 

wishes regarding his six-year-oid child should be ovemdden." Id To die confraty, die 

conte:d makes clear diat die INS's fu-st responsibUity when deaUng widi unaccompanied 

minors is to tty to fmd die parent or legal guardian, even if diat person is outside die 

UnitedStates. Id. 

ARGUMENT 

\n dtis case, die INS has'sought to foUow die statutes and regulations in a sensitive 

and cftiefiil manner diat fiilly respects die rights of diis vukierable young child and his 

family at a time of great ttagedi' ;md crisis in dieir lives. The Commissioner has been 

mmdful of die policy of family unification diat underUes die Immigration and Nationality 

Act, iuid consistent widi her colisnttitional, stattitoty, and regulatoty responsibilities, has 

exercised due regard for die traditional and customaty role of parents in die lives of 

children of tender years. Her detennination diat Elian's fadier should speak for him widi 

respect to immigration matters Las reached following thorough mterviews widi Juan 

Miguel Gonzalez and Lazaro cioiizalez. Under well-established legal principles, die 

Court should allow diat detenniination to stand, and allow die Commissioner to rettim 

EUan to his sole surviving parefil. 
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/. THE COURT LACKS SUBJECT MATTER JURISDICTION OVER 
PLAINTIFFS' DEMA ND THA T THE A TTORNEY GENERAL 
ACCEPT AN ARRIVING ALIEN'S APPLICATION FOR ADMISSION 
AND PLACE HIM IN FORMAL PROCEEDINGS TO AD JUDICA TE 
AN ASYLUM APPLICATION 

To the extent plaintiffs seek to force die Attomey General to refuse to allow die 

wididrawal of die appUcation for admission and to put EUan into removal proceedings, 

die Court lacks junsdiction. See Heckler v. Chaney, 470 U.S. 821 (1985); Reno v. 

American-Arab Anti-Discrimmalion Committee, 525 U S, 471, 119 S. Ct. 936 (1999); 

INA 242(a)(2)(B)(ii), 8 U.S.C. I5 1252(a)(2)(B)(ii); INA § 242(g), 8 U.S.C. § 1252(g). 

As die Supreme Court made clear in American-Arab, Section 242(g) was enacted to 

confum diat determinations either to instittite proceedings or not to do so are committed 

to age ncy discretion. 

Count IV of plaintiffs' complaint requests diat die Court enjoin die INS from 

rettiming Elian to Cuba widiout adjudicating die asylum applications submitted by Lazaro 

Gonzalez in removal proceedings. Complaint at 15. This constittites a demand for die 

commencement and adjudication of proceedings. The Attomey General has decided diat 

placing: Elian in removal proceedings would be inappropriate. Record at 11. Heckler v. 

Chaney, American-Arab, INA 242(a)(2)(B)(ii) and INA § 242(g) preclude judicial 

review of that decision. 

In Heckler v. Chaney, die Court recognized die well-estabUshed principle diat 

agency decisions to decline to inslihite enforcement proceedings are generally not subject 

to judicial review, and that judicial review of such decisions under the Admimsttative 
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Procedwe Act is unavailable because tiiey are "committed to agency discretion by law. 

Because die only conceivable basis for a waiver of sovereign immunity and a cause of 

action against die Attomey General here is die APA, review of die exercise of 

enforc ement discretion is ban cd here as weU. "[A]n agency's decision not to prosecute or 

enforc e. whedier duough civil or criminal process, is a decision generaUy committed to 

an agency's absolute discretion." 470 U.S. at 831 (citations omitted). Reasons for dus 

general principle of judicial noiucviewabdity include whedier die particular enforcement 

action bests fits die agency's overall policies. Id In addition, die Court observed: 

lW]e recognize diat an agency's refusal to instimte proceedings shares to 
<iome extent die characteristics of die decision of a prosecutor in die 
Executive Branch not to mdict — a decision which has long been regarded 
as die special province of rhe Executive Branch, inasmuch as it is die 
Executive who is charged hy die Constittition "to take Care diat die Laws 
be faithfully executed.'" 

Id at 832 (quoting U.S. Const., Art. II, § 3.) 

The general presumption cf unreviewabdity of decisions not to enforce apphes to 

die Attomey General's detemuiiaiion not to commence proceedings against Elian. The 

INA does not require diat proceedmgs be commenced. The Commissioner detennined 

not tc (commence proceedings in view of EUan's young age, in view of all diat he has been 

duougli, and in view of die fact that his fadier has wididrawn his application for 

admission. Moreover, apart IVoii. die lack ofjurisdiction under ai/ecWer v. Chaney 

analysis. Section 242(g) bars judicial review of "any cause or claim by or on behalf of 
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W (quoting 6 Gordon and Mailniaii, Immigration Law and Procedure § 72.03[2][h] 

(1998') (emphasis added)). Elian is only six and obviously should be spared the ttauma of 

removal, proceedings. The Attorney General determined, as the Coinmissioner had 

previously detennined, that Juan Gonzalez' wishes that EUan be retumed home should be 

respected. Plaintiffs' request Ibr injunctive rehef invites "deconstmction, fragmentation, 

and h{:nce prolongation," Amcham-Arab, 119 S. Ct. at 945. of die govemment's effort to 

reunite Elian with his father piusuant to the father's request. The Supreme Court has 

made clear that this Court has no jurisdiction to do this, and die Court should therefore 

refiise to review plaintiffs' claims to the extent that they ask the Court to compel the 

Attomiey General to commence removal proceedings against EUan. 

As for the Attomey General's decision to grant Elian's request, as expressed by his 

father, to withdraw his application for adnussion to the United States, INA § 

242(a)(2)(B)(ii) bars review of any claim diat this request was improperly granted. 

Plaintiffs' complaint contains no claim with respect to die propriety of the Attomey 

General's decision to aUow Juan (jonzalez to withdiaw I'lian's application for admission 

to the LTnited States, as distinct from the apphcation for asylum purportedly submitted on 

his behidf Had diey made such a claim, however, INA ;̂ 242(a)(2)(B)(ii), 8 U.S.C. § 

1252(a}(2)(B)(2), would bar its review. That Section states: 

Notvvithstanding any odicr provision of law, no court shall have jurisdiction 
to review (ii) any other decision or action of the Attorney General the 
authority for which is specified under this subch:i])ter to be in the discretion 
of the Attorney General, other than the granting of [asylum] relief under 
.section 1158(a) of this tide 
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(Emph2isis added.) One of die many decisions diat is subject to die Attomey General's 

discretion is her decision to pemiit an alien to withdraw his application for admission to 

die Uiuted States. INA § 235(a)(4) states, "An alien applying for admission may, in die 

discretion ofthe Attomey General and at any time, be permitted to wididraw die 

applic ation for admission and depart immediately from the United States." See also 

American-Arab, 119 S, Ct. at 945 (§ 242(a)(2)(B) is among IIRIRA's many provisions 

diat ";u-e aimed at protecting ihe l- xecutive's discretion liom the courts"); Van Dinh v. 

Reno, 197 F.3d 427, 431 (10th C:ir. 1999) (§ 242(a)(2)(B)(ii) bars judicial review of die 

Attomey General's discretiomuy determinations related to the custody and detention of 

deportable aliens); Naidoo v. INS, 39 F. Supp. 755, 762 (W.D. La. 1999) (INA § 

242(al(2)(B)(ii) bars judicial review of Attomey General's decision to stay removal). 

The dei:ermination to recogni/.c FUan's wish, expressed by his fadier, diat he does not 

want to be admitted to the United States, and dius to foiego commencement of 

immijjration proceedings against the child is not subjeci to judicial review. 

/ / . PLAINTIFFS LACK STANDING TO RAISE ANY CLAIM 

If die Court does not dismiss plaintiffs' complaint for lack ofjurisdiction, it should 

dismiss, the case for lack of standing. Plaintiffs' complaint designates Lazaro Gonzalez 

and EUan as plaintiffs. Lazai o Gonzalez, who seeks to represent EUan as die interim 

temporaty guardian appointed by die fainily court, or as next friend under Rule 17(c) of 

the Federal Rules of Civil Procedure, lacks standing to raise these claims on Ehan's 

behalf "m either capacity. To the extent he appears as die family court's interim temporaty 
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guardian, die INA — and die Commissioner's and the Attorney General's lawful 

detemiinations diat Juan Gon/alez speaks for EUan in immigration matters — preempts 

diat a])pomttnent. To die extent that he appears as next friend, next friend stattis does not 

confer standing. See Lubbock I'eedLots, Inc. v. Iowa Beef Processors, 630 F.2d 250, 256 

(5di Ci]-. 1980). In any event, the United States challenges Lazaro Gonzalez' designation 

asnextfriend. Garrickv. PFt-̂ i'ĉ r, 888 F.2d 687, 693 (10th Cir. 1989). If anyone should 

represent EUan, it is his fadiei, and his fadier has asked diat Elian rettim home. 

Elian lacks standing because, as shown in Section IV, infra, die Commissioner's 

deterroination diat Juan Gonzalez speaks for EUan is facially legitimate and bona fide, 

and, id any event, is not arbittaty or capricious. Because Juan wididrew die admission 

and a;;ylum appUcations purportedly filed on EUan's behalf, EUan has suffered no "injuty 

in fact." See Lujan v. Defenders nf Wildlife, 504 U.S. 555, 560 (1992). "Article Iff of die 

United States Constimtion luiiits the jurisdiction of federal courts to acttial cases or 

conttoversies." Ford v. Haley, 195 F.3d 603, 624 (lldi Cir. 1999) (citing U.S. Const, art. 

m. § 2, cl. 1; Whiimore v. Arkansas, 495 U.S. 149 (1990)). A fimdamental case-or-

conttoiersy limitation is die requirement diat a litigant liave standing to invoke die power 

of a fijcleral court. Warth v. Seldin, 422 U.S. 490, 498 (1975). One of die requirements 

for stiuiiding is that the plainti ff h.ive suffered an injuty in fact. Lujan v. Defenders of 

Wildife, 504 U S, 555, 560 (I99:i). Here EUan's father has spoken for Ehan in 

withdrawing Elian's applications lor admission and asylum. Thus, EUan has not suffered 

an inju3ty in fact, and neither has Lazaro Gonzalez. Accordingly, dismissal is required. 
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.1 BECAUSE HIS FATHER HAS WITHDRAWN ELIAN'S 
APPLICATION FOR ADMISSION, HAS NOT 
A UTHORIZED ANYONE TO SEEK ASYLUM ON 
ELIAN'S BEHALF, AND WISHES HIS RETURN TO 
CUBA, ELIAN GONZALEZ IS NOT A PROPERPARTY 
PLAINTIFF 

A next friend under Rule 17(c) of die Federal Rules of Civil Procedure does not 

himself become a party to die action in which he participates, but merely presses die 

cause of action on behalf of die person allegedly mjured, die real party in interest. 

Morgan v. Potter, 157 U.S. 195. 198 (1895). Put differendy, die minor does not acquire 

die right of action from die next friend. The next fiiend can only aid in die enforcement 

of a right akeady vested in die minor (who must himself have standing). 

Lazaro Gonzalez recognizes diat EUan is die real party in interest, dius fidfdling 

Rule :i7(a)'s requirement diat "le|vety action shall be prosecuted in die name of die real 

party iri interest." But to be a real party in interest, Elian must have "die right sought to 

be enJ:"orced." Lubbock Feed Lots, Inc. v. Iowa Beef Processors, 630 F.2d 250, 256 (5di 

Cir. 1930). Therein Ues the problem, The complaint asserts rights for Ehan under 

stattiti;s and regulations diat do not apply because EUan's fadier has chosen, on Elian's 

behal:f, to wididraw diat application for admission and to decline to apply for asylum. 

Elian's fadier told die INS diat his son should be rettimed to him. It is Juan Gonzalez, as 

Elian's fadier, not EUan himself ur his great uncle, who has "die right sought to be 

enforce d." Id If Elian's fadier had told die INS diat he wanted Elian to remain in die 

United States to pursue adjustment under die Cuban Adjustment Act. die INS would have 
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complied widi diat instî ction. But he did not. Juan Goiualez sought to have his son 

returned to him. 

In addition, Lazaro Gonzalez' stams as "next friend" is inappropriate because Elian 

has a î roper represemative, his father. Next friend standmg is not automatically granted. 

A ne::t friend must first prove that die real party m interest cannot pursue his own cause 

due to some disabiUty such as mental incompetence or lack of access to die courts. 

Whitmore v Arkansas, 495 U S. 149, 163-65 (1990); sec also Lonchar, 978 F.2d at 641; 

r. W. & M. W. V. Brophy, 124 F.3d 893, 895 (7di Cfr. 1997) ("[A]ppointed or not. . . [die 

putative next friend] can be challenged as not being a suitable representative, just as a 

guardian ad Utem can be."); accord Garrick v. Weaver, 888 F.2d 687, 693 (lOdi Cir. 

1989). Ultimately. "lt]he burden is on die 'next friend' clearly to establish die propriety 

of [his] stattis, and diereby ju.stily die jurisdiction of die court." Whitmore. 495 U.S. at 

164. 

l̂ ule 17(c) allows a "representative" to sue on an infant's behalf, but die infant's 

parem: can be diat "representative." See Devine v. Indian River County School Board, 

121 F.3d 576, 581 (lldi Cir. 1997); Croce v. Bromley Corp., 623 F.2d 1084, 1093 (5di 

Cu. 19:iO) (same). Indeed, if at all possible die parents should be. The Supreme Court 

recognjzed diat parents are die natural choice to represent mfants m court proceedings 

more dian one hundred fifty years ago m Bank of United States v. Ritchie, 33 U.S. 128 

(1834). The "proper mle is diat the next friend must be an appropriate alter ego for a 
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plaintiff who is not able to Utigate in his own right " T. Brophy, 124 F.3d at 897. 

Lazaro Gonzalez is not EUan's alter ego; EUan's father is.' 

Moreover, not only is Juan Gonzalez available to assert the interests of Elian, but 

die Attomey General is charged with exercising legal custody over Ehan whde he is in 

the U.S. unaccompanied by a parent See Reno v. Flores, 507 U.S. at 300. In exercising 

that custody, the Attorney General fiilfills the equivalent ofa parens patriae function 

while Elian's father is unavadable. Id at 304. The Attomey General is dierefore 

authorized to make decisions in Elian's interest (including setting conditions on Ehan's 

transfer to the temporaty care of b s relati-ves in Florida, as she has done). And, m 

making those decisions, the Attomey General is surely justified in taking into account the 

presiunptive right of EUan's father to make determinations on behalf of his six year old 

son and to undertake whatever inquiries she detenrunes are appropriate to satisfy herself 

of die genuineness of the parental relationship and the father's parental judgments.̂  The 

primaty role ofthe parent hi these circiunstances is reflected in the regulations goveming 

^ Nor can plaintiffs counsel assert interests on Elian's behalf. Against Juan Gonzalez' 
insistence that the attomeys do not represent hia son, their claim to represent Elian because 
Lazaro Gonzalez and ostensibly Elian consented to their doing so has no basis. 'While there is no 
absolute prohibition against a minor signing a Form G-28, the fonn designating attomeys or 
representatives in immigration proceedings, such a designation is effective only if the minor has 
the capacity to do so. In the State of Florida, a minor under the age of eighteen is not considered 
competent to enter into contracts. Sez Section 743.07, Florida Stat. (1973). Under INS 
regulations, a parent or legal guardian may sign the application or petition ofa minor under the 
age of fourteen. 8 C.FJL 103.2(a)(2]. Here, Juan Gonzalez has expressly stated that he did not 
wish for the attomeys to represent Ehan, or authorize them to do so. Record at 57. 

So too is she surely justified in taking into account Elian's interest Ondeed, right) in 
being reunited -with his fether, his closest living relative. 
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die custody of unaccompanied jiivemles, as weU as die background principles of law diat 

regulation reflects. Mat 310 

Given diat die Attomey (}cneral of die United States is charged by Act of 

Congrei;s widi the custody of cliildren such as Elian ~ and given diat EUan's fadier is 

available to make parental decisions on his behalf and die Attomey General has 

detemiined, after conducting an appropriate inquuy, diat diere is no basis for declining to 

give effect to die sttong presumption in favor of parental audiority diere is substantial 

reason 10 question whedier a federal court could ever properly recognize "next friend" 

standing on die part of someone else to chaUenge die judgment of die Attomey General or 

of die father. That is especially so m die absence of some showing diat the Attomey 

General or die Commissioner abdicated tiieir responsibilities by decluung to make any 

judgment on die question of parental audiority, or acted in bad faidi, and diere manifestly 

is no basis for such a claim here. 

.\t the vety least, Lazaro Gonzalez would have to bear a particularly heavy burden 

in estiiblishing his entidemeni to next friend stattis in order to substimte his judgment for 

diat of die Attomey General ol die United States widun die sphere of her responsibdities 

and of EUan's fatiier witiun die sphere ofhis. Thus, if review is available at all, and if 

such review extends beyond the ([uestion of whedier the Attomey General acmally made 

a determination on EUan's behali, dien in order to obtain the court's recognition as Ehan's 

next fiiend, Lazaro must establish tbat die Attomey General's conclusion that Juan 

Gonzalez may properly assen liliim's legal rights was, on die basis of die information 
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presented to her, arbifraty and capricious. That showing has not been made. As we have 

explained, Lazaro met widi INS officials in an effort to persuade diem diat Juan 

Gonzalez's assertions about bis capacity to speak for Elian could not be dusted, and INS 

officiids met twice widi Juan Gonzalez to determine whedier Juan Gonzalez's assertions 

were creditable. They concluded, based on aU die information brought to diefr attention, 

diat Jiuin Gonzalez does indeed have EUan's interests at heart, and diat his assertion ofhis 

parental rights to wididraw Elian's application for admission was genuine. Lazaro can 

point to nodung in die record of the Attomey General's decision to ratify diat conclusion 

that vrould justify setting aside diat decision, and declai ing Lazaro to be EUan's next 

friend, dius effectively terminating Juan's parental rights and ignoring the Attorney 

General's legal responsibUity to e.vercise temporaty custody over EUan. 

B A STATE FAMIL Y COURT CANNOT A UTHORIZE PLAINTIFF 
LAZARO GONZALEZ TO ASSERT IMMIGRATION CLAIMS ON 
BEHALF OF ELIAN GONZALEZ WHEN THE COMMISSIONER 
HAS DETERMINED TO THE CONTRARY 

Lazaro Gonzalez' uitei im temporaty guardianship does not remedy his lack of 

standing in dus suit because ihc IMA clearly preempts the family court order to die extent 

that it purports to audiorize l .azaro Gonzalez to act on Elian's behalf in inunigration 

matters. The Court should accord deference to die INS, bodi in its response to Juan 

Gonzallez' assertion of parental audiority and to its decision, a decision ratified by die 

Attorney General, diat die question of who speaks for Klian is a question of federal law. 

See F'.ecord at 25-28 (Attomey General's letter of January 12, 2000, to counsel); id at 
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317-lS (INS letter of Januaty 13, 2000, to counsel); 8 U.S.C. § 1103(a); Teperv. Miller, 

82 F 3d 989, 998 (1 Idi Cir. 1996) (according Chevron deference to federal agency in its 

detemiination diat state law preempted); see also INS v. Aguirre-Aguirre, 526 U.S. 415, 

119 S. Ct. 1439, 1445-49 (1999) (recognizing diat INS officials "exercise especially 

sensiti%'e fimctions diat impUcate questions of foreign relations" and diat INS decisions 

are entifled to deference described in Chevron. U.S.A.. Inc. v. Natural Resources Defense 

Council, Inc., 467 U.S. 837 (1984)). "Ui odier words, even if a stattite is on its face 

ambijruous. Congress' intent lo preempt may be clear when die administtative agency 

expressfy responsible for interpreting and unplementing die stattite has clanfied it." 

Teper. 82 F.3d at 998; see also City of New York v. FCC, 486 U.S. 57 (1988) (cautioning 

diat even in die area of preemption, "if die agency's choice to preempt represents a 

reasonable accommodation of conflicting policies diat were committed to die agency's 

care by stattite, we should not disturb it unless it appears from die stattite or its legislative 

histoty diat die accommodation is not one diat Congress would have sanctioned."), 

(1) AN OVERVIEW OF THE PREEMPTION DOCTRINE 

"Any state law diat conllicts widi federal law is preempted by die federal law and 

is wiiJiout effect under die Supremacy Clause of die Coiistitiition."^ Lewis v. Brunswick, 

^ The Supremacy Clause states: 

This Constitution, and ilic Liiws ofthe United States which shall be made in 
Pursuance thereof; and all Treaties made, or which shall be made, under the 
Authority of the United Stales, shall be the supreme Law ofthe Land; and the 
Judges in every State shall be bound thereby, any Thing in the ) 
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107 F.3d 1494, 1500 (1 Idi Cir. 1997) (citing Cipollone v. Liggett Group. Inc., 505 U.S. 

504, 516 (1992). Preemption can operate not only as between federal and state stattites, 

but also as between federal and slate decisions based on diose statutes. See, e.g., 

Missir̂ sippi Power & Light Co. v. Mississippi ex rel Moore, 487 U.S. 354 (1988) (federal 

conuTiission's order preempted state commission's inquity); Transcontinental Gas Pipe 

Line Corp. v. State Oil and Gas Hoard of Mississippi, 474 U.S. 409 (1986) (federal 

statiite preempted order of state oil and gas board); McCarty v. McCarty, 453 U.S. 210 

(1981) (federal scheme of militai-̂ ' retirement benefits preempted state court divorce 

award imder community propeity laws). 

Congressional intent is the "touchstone" of preemption analysis. Lewis, 107 F.3d 

at 15O0'. That intent is divined in dnee ways. See Pacijic Gas & Electric Co. v. Energy 

Resources Conservation and Vt'v. Com'n, 461 U.S. 48], 491 (1987). Fust is "express 

preemption," where Congress has explicitiy defined die extent to which its enactments 

preempt state law. Lewis, 107 F .̂ d at 1500 (citing Teper v. Miller, 82 F.3d 989, 993 

(1 Idi Cir. 1996) (citations omitted)). Second is "field preemption," where "Congress has 

regulated a field so pervasively, or federal law touches on a field implicating such a 

domiiiEint federal interest, that an intent for federal law to occupy die field exclusively 

may be infened." Id And tiiivd is "conflict preemption," where state and federal law 

^(. . .continued) 

Laws of any State to the C'omraty notwithstanding. 

Art M , Cl 2 
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acmally conflict, such diat it is impossible to compfy widi bodi or where die state order is 

of such a nattire as to "prevent or hinder die [federal agency] from operating die way 

Congi-ess uitended it to operate " Lewis v. Brunswick, 107 F.3d 1494, 1502 (1 Idi Cir. 

1997). 

][n the area of immigration, die Supreme Court has recognized bodi field and 

conflici: preemption, bodi of which apply in diis case. In the field preemption case of 

Hines v. Davidowitz, 312 U.S. 52, 61 (1941), die question was whedier "die supremacy of 

die mitional power in die general field of foreign affairs, including power over 

immigration, nattiralization and deportation," preempted a similar state stattite. 312 U.S. 

at 61. The Court found preemption based on its finding diat die state stattite had infruded 

into tlae field of intemational relations. Id at 67-68. That field demands "broad national 

audiority," it emphasized, because die United States' tteatment of aliens in diis countty 

can alffict how foreign countties treat our citizens when diey are abroad.* Id. at 62-65. 

' The Court observed that 

One ofthe most importnnt and dehcate of all intemational relationships, 
recognized iramemorially a responsibility of government, has to do with the 
protection of the just rights of a country's ovm nationals when those nationals are 
in another countty Experience has shown that international controversies ofthe 
gravest moment. . . may ari.-.e from real or imagined wrongs to another's subjects 
inflicted, or permitted, by a ̂ ',ovemment Among those treaties have been 
many which not only promised and guaranteed broad rights and privileges to aliens 
sojourning in our own terriTory, but secured reciprocal promises and guarantees 
for our own citizens while in other lands And apart from treaty obligations, there 
has grown up in the fieki of intemational relations a body of customs defining with 
more or less certainty the duties owing by all nations to alien residents — duties 
which our State DepartniL>nt has often successfiilly insisted foreign nations must 

(continued. . . ) 
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DeCanas v. Bica, 424 U S 351 (1976), which deaU widi state regulation of die 

employment of dlegal aUens, sets forth die boundaries of die immigration field for field 

preemption analysis as well as the standard for conflict preemption analysis. The Court 

described die field of immigration as matters having to do with "the terms and conditions 

of admission to die countty and the subsequent freatmem of aliens lawfully in die 

countiy," id. at 360 n.8, or, as ii put it elsewhere, matters having to do widi "who should 

or should not be admitted intti the countty, and the conditions under which a legal enttant 

may remain." Id. at 355. Anytiiing widim dus field is a per 5e-preempted "regulation of 

imnu|;ration." Id. 

As for conflict preemption, the Court stated diat the question is whedier, aldiough 

die IN contemplates some rot)in for state legislation in the area of aliens' employment, 

the particular statute was preempted because "it stands as an obstacle to the 

accompUshment and execution of die fiiU purposes and objectives of Congress in 

enacting die INA." Id. at 363 {cwmgHines v. Davidowitz, 3\2 U.S. at 67; Florida Lime 

& Avocado Growers v. Paul, .173 U.S. at 141). Elsewhere, the Court phrased the conflict 

preemption question as whetiier the state statute "can be enforced without impairing die 

•'(... continued) 
recognize as to our nationals abroad. 

Id at 64-65 (footnote omitted). 
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federiil superintendence of die field" covered by die INA. Id (citing Florida Lime, 373 

U.S. Jit 142).' 

][n Toll V. Moreno, 458 U S. 1 (1982), die Court considered whedier die INA 

preempted a University of Maryland policy of baning in-state aliens from receiving lower 

in-state ttiition rates if dieir parents worked for certam intemational organizations. 

Findhig field preemption, the (Hurt observed that: 

The Federal Govemmeni has broad constittitional powers in determining 
•what aliens shall be admitted to die United States, the period diey may 
;remain, regulation of their conduct before nattnalization, and the terms and 
conditions of their nattn alization. Under the Constitiition the states are 
granted no such powers; diey can neither add to nor take from the 
conditions lawfidly imposed by Congress upon admission, natiuraUzation 
and residence of aliens in the United States or die several states. 

Id at 11 {citmg Hines, 312 U S. at 66). The federal government's audiority over die 

status of aliens denves from various sources, die Court went on to say. These sources 

"inchide die constittitional power '[t]o estabUsh [a] unifonn Rule of Nattu-alization,' U.S. 

Consi., Art. 1, § 8, cl. 4, its power '[t]o regulate Commerce widi foreign nations,' id, cl. 3, 

and 'its broad audiority over foreign affairs.'" Id at 10 (citing United States v. Curtiss-

Wright Export Corp. 299 U.S. 3C4, 318 (1936); Ma//jeit'y v. Diaz, 426 U.S. 67, 81, n.l7 

(1976.);, Harisiades v. Shaughm:.s.sy, 342 U.S. 580, 588-89 (1952)). "Our cases have long 

^ Because the lower conn had invalidated the state statute on field preemption grounds 
and had not reached the conflici preemption question, the Court remanded for consideration of 
this question. Id at 363-65. 
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recogiized die preeminent role of die Federal Government widi respect to die regulation 

of alie.Tis widiin our borders." Jd at 10 (coUecting cases). 

isupreme Court immigiation case law is replete widi recognition ofthe federal 

government's preeminent role The right to conttol immigration inheres in national 

sovereignty. "It is an accepted maxim of intemational law diat evety sovereign nation has 

die pciv/er, as inherent in sovcreif,nty, and essential to self-preservation, to forbid the 

enttaiice of foreigners within its dominion, or to adnut them only in such cases and upon 

such conditions as it may see Gt to prescribe." Ekiu v. United States, 142 U,S. 651, 659 

(1892); See also Plyler v. Doc, 457 U.S. 202, 219, nl9 (1982) (citing DeCanas, 424 U.S. 

351) ( states cannot conduct foieiini policy, conttol access to the United States, or exercise 

nattiruUzation audiority); Fiallo v. Bell, 430 U.S. 787, 792 (1977); Kleindienst v. Mandel, 

408 LI S. 753, 765 (1972); Fon^ nie Ting v. United Stales, 149 U.S. 698 (1893); Sudomir 

V. McMahon, 767 F.2d 1456, 1464 (9di Cir. 1985) ("federal audiority in die areas of 

immigration and naturaUzation is plenaty."); see generally K. Manheim, State 

Immigration Laws and Federal .Supremacy, 22 Hastings Const. L. Q. 939 (1995). hi dus 

case, to the extent that a Miami-Dade County circuit court has purported to authorize 

Lazaro Gonzalez to act for Elian in unmigration matters, diat order is preempted by the 

INS's confraty determination under the Immigration and Nationality Act. 
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(2) FIELD AND CONFLICT PREEMPTION BAR LAZARO GONZALEZ 
FROM RELYING ON HIS FAMILY COURT APPOINTMENT AS 
INTERIM TEMPORARY GUARDLiN TO BRING THIS ACTION 

Field and confUct preemption bar Lazaro Gonzalez from relying on his family 

court appointtnent as interim leniporaty guardian to bring dtis lawsuit. Lazaro's family 

court petitions reflect diat he asked the famdy court to overtum die Commissioner's 

decision diat Juan Gonzalez speaks for Elian in Unmigration matters, and to have diat 

right accorded to him instead Id at 300-15. Lazaro asked die state court to aUow him to 

seek poUtical asylum on EUan's behalf (/ti;; to exercise custody of EUan pending die 

adjudi cation of diat asylum aj.plication (id); to stay EUan's removal from die United 

States pending an evidentiaty heating (id.); and to inquire into whetiier Juan Gonzalez' 

request diat Elian rettim to Cuba is genuine and uncoerced (id.). He also sought 

audioriitation to apply for Elian's admission to die United States. Id He asked die famdy 

court to grant him custody of Elian based upon a finding diat Juan Gonzalez is an unfit 

fadier who has "abused, abandoned or neglected EUan, as defmed in Chapter 39 [of die 

Florida stattites]."* Id And he sought authorization to pursue any odier relief diat might 

be ne(Dcled m connection widi Elian's immigration stattis, including audiorization to retain 

counsel and bring legal proceedings. Id at 305. In response, die family court ordered 

preseiA-ation ofthe stahis quo pending fiirther hearing. Id at 299. It also ordered diat 

" In this regard, Lazaro Gon/alez relied solely on Juan Miguel Gonzalez' desire that Elian 
be returned to Cuba. Lazaro Gon/alez did not allege specific instances of mistreatment or 
neglect. 
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Elian be removed from its jurisdiction pending diat hearing, and it granted Lazaro 

GonzElez die audiority necessaiy lo preserve die stahis (luo, prevent Elian's removal, 

protect any rights Elian may have under die INA, and retain counsel to protect such 

rights. Id. 

As a federal matter, however, the Inunigration and NaturaUzation Service had 

decided, and die Attomey General had ratified die decision, that Juan Gonzalez alone 

speak;; for EUan in immigration matters. Id at 1-23. Tlie Commissioner's decision in dus 

regard imderpins the otiier cmcial decisions in diis case: fhe decision to accept EUan's 

request, as expressed by his father, to withdraw his application for admission; the 

decisi'on to accept Juan Gonzalez' refusal to authorize attomeys to represent EUan in 

immigpration matters, the decision to effect Elian's reunion with his father as soon as 

practicable, including, if necessary, die ttansfer of immigration custody of Elian from 

Lazaro Gonzalez to the INS or ;i neuttal third party; and the decision not to commence 

remo\'al proceedings. See Johns v. UnitedStates Department of Justice, 653 F.2d 884, 

889 (5t]i Cir. 1981) (the discreiion to commence removal proceedings is entrusted to the 

Attorney General). 

The fainily court's appointment of Lazaro Gonzalez for inunigration purposes is 

field preempted. It "falls squarely within the boundaries of fhe preempted domain," 

Teper. 32 F.3d at 995 (citation omitted), because it purports to regulate immigration by 

interf(;r'mg with the Commissioner's lawfiil detennination that Elian, by virtue ofhis 

fadier's requests on his behalf, ha> withdrawn his application for adnussion and asked to 
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rettim to Cuba. The preemption inquuy is whedier die state action is a "regulation of 

immî rration," DeCanas, 424 U.S. at 355, which depends on whedier die state action 

pertainr, to "who should or should not be admitted into the countty, and the conditions 

under which a legal enttant may remain." Id. Under DeCanas, die family court order is 

clearly "a regulation of immigration."̂  

These matters, as die Supreme Court emphasized in United States ex rel. Knauffv. 

Shaughnessy, 338 U.S. 537, 542 {1950), are exclusively federal matters: 

.Admission of aliens to lhe United States is a privi lege granted by die 
sovereign United States t̂ ovemment. Such privilege is granted to an alien 
orAy upon such terms as the United States shall prescribe. It must be 
exercised in accordance widi the procedure which the United States 
pro-vides. . . . 'When Congress prescribes a procedure conceming the 
admissibility of aUens, it is not dealing alone with a legislative power. It is 
implementing an inherent executive power. 

* * * * 

Thus the decision to admit or to exclude an alien may be lawfidly placed 
with the President, who tuciy in him delegate the carrying out of this 
:fimction to a responsible executive officer ofthe sovereign, such as die 
Attomey General. The action of the executive officer under such audiority 
is fmal and conclusive 

Conflict preemption also bars the family court order to the extent it purports to 

authorize Lazaro Gonzalez to speak on EUan's behalf in inunigration matters, preserve the 

status c[uo, and prohibit EUan's removal. "[I]t is impossible to comply with both" die INS 

^ The Attomey General has a compelling interest in controlling access to the United 
States, Kleindienst v. Mandel, m U.S. 753, 766 (1972). The decision whether to admit an alien 
is a matter of sovereign prerogative, a "privilege" subject to the exclusive control ofthe political 
branches, Landon v. Plascencia, IIS') U.S. 21, 32 (1982); Fiallo v. Bell, 430 U.S. 787 (1977), 
UnitedStates v. Gordon-Nikkar, SVi ¥ 2d 972, 977 (Sth Cir 1975), Pelaez v. INS, 513 F.2d 303, 
305 (flhCir ), cert, denied, 423 U S. 892 (1975). 
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decision to rettim Elian to his fiither in Cuba and die faimly court decision to retain him 

in Miami widi Lazaro Gonzalez. The family court decision therefore "stands as an 

obstacle to the accomplishment of die full purposes and objectives' of federal law." 

Boyei V Shell Oil Products, — F.3d - , 2000 WL 3724, *6 (1 Idi Cir. Jan. 4, 2000) 

(quoting Silkwoodv. Kerr-McGec Corp., 464 U.S. 238, 248 (1984)). Moreover, die 

fainily court decision is of such a nattu-e as to "prevent or hinder die [INS] from operating 

die way Congress intended it to operate." Lewis v. Brunswick, 107 F.3d 1494, 1502 (Udi 

Cir. 1997). INS officials should not have to expose dieiuselves to die risk of family court 

contempt proceedings for pei fomiing dieu lawfidly authorized imnugration 

responsibiUties.' 

^ Although it is established that "[c]ontrol over immigration and naturalization is 
entrusted exclusively to the Fedeial Government, and a State has no power to interfere," Mauclet, 
432 U.ls. at 10, immigration laws and tribunals of course remain free to take account of state law 
decisions and "legal facts," for example, maniages, divorces, criminal convictions, or guardianship 
decisions The immigration laws Jo so, however, as a matter of convenience and comity, in order 
to "diaw[ ] upon [state] resources and expertise that are aheady in place," Flores, 507 U.S. at 
312 n.7, and not on account of any requirement that they do so. Indeed, the immigration laws 
can, and frequently do, depart from state law criteria for parallel determinations. See, e.g., INA § 
101(a)(27)(J) (defining "special iinniigrant juveniles" only in part based on state court 
detenni nation, and providing that "no juvemle court has jurisdiction to determine the custody 
status, or placement of an alien in the actual or constmctive custody ofthe Attomey General 
unles!; the Attomey General specific ally consents to such jurisdiction"); 101(a)(48) (defining 
"con\ ic;tion" for immigration purposes to encompass what in many cases would not constitute a 
conviction under state law); 8 C F K § 292.3(a) (1999) (authorizing suspension from practice 
before immigration administrative tribunals persons authonzed to practice under state law). 
"Givtn that the States' power to regulate in [the immigrationj area is so limited, and that this is an 
area of such peculiarly strong fedcr.il authority, the necessity of federal leadership seems evident." 
Plyle.', 457 U.S. at 238 n. 1 In this instance, both the Commissioner and the Attomey General 
determined that the question of-vi, lie ther only Juan Gonzalez could speak for Elian on immigration 
issue;: is a question of federal, noi. state, law. i'^^ Record at 25-28, 317-18. 
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/ / / THE COURT SHOULD DISMISS THIS CASE FOR FAILURE TO 
STATE A CLAIM OR, IN THE ALTERNATIVE, GRANT 
DEFENDANTS SUM MA R Y JUDGMENT 

In die altemative, even were tiiere jurisdiction to hear dus matter, die Court should 

dismis s die complaint for faihire to state a claim or grant summaty judgment to die 

govemment. Under Rule 12(b)(6), dismissal is appropnate when, on die basis ofa 

dispos itive issue of law, no consti uction of the facmal allegations wiU support die cause 

of action. Executive 100. Inc. v. Kfartin County, 922 F.2d 1536, 1539 (lldi Cir. 1991). 

Sunuriaty judgment is m order, on die odier hand, where diere is "no genuine issue as to 

any mai:erial fact... and die moving party is entitied to judgment as a matter of law." 

Fed, R. Civ. P. 56(c). There is no "genuine issue for ttial" where the record, taken as a 

whole, could not lead a rational tuer of fact to fmd for the non-moving party." 

Matshshita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587 (1986). 

A. ARRIVING ALIENS HAVE NO CONSTITUTIONAL 
RIGHT TO APPL V FOR ADMISSION OR ASYL UM 

Count 1 of die complaint alleges diat by denying Hlian a right to petition for 

asylmn die United States has violated die Fifth Amendment Due Process Clause. See 

Complaint at 7-9. Because die Supreme Court and Elevendi Circuit precedent establish 

diat ap])licants for admission cimnot assert unmigration rights based on die Due Process 

Clause, and because die govemment's motion to dismiss pursuant to Rule 12(b)(6) does 

not rely on extta-pleading materials, die Court should dismiss dus count for failure to 

state a claim. 
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Applicants for admission such as EUan are viewed as standing outside die border 

seekmg entiy. See. e.g., Len^ May Ma v. Barber, 357 U S. 185, 186 (1958) (aldiough 

physicdfy present widun dus cou.ifry's borders, unadmitted and excludable aUen not 

"widrn die United States"); Shaughnessy v. UnitedStates ex rel Mezei, 345 U.S. 206, 

212, 215 (1953) (inadmissible aliens are "freated as if stopped at die border" and as being 

merely "on die direshold of biilial entty"). Of course, m diis case die INS has detennined 

diat Elian does not wish to be adtiutted and in fact seeks to go home. Plaintiffs contend 

to die conttaty and argue tiiat the INS's failure to accept and adjudicate die asylum 

applications diey have submitted on EUan's behalf violates his constimtional rights. Even 

if plaintiffs were audiorized to speak on Elian's behalf, dieir constittitional arguments are 

without merit. 

Aliens "on die dueshold of initial entty" have no more constittitional rights in 

connection widi diefr application.s for admission dian would an aUen physicaUy located in 

anodier countty. See Landon v. rlasencia, 459 U.S. 21, 32 (1982) (An alien on die 

dueshold of entty "has no constimtional rights regarding Ids appUcation [for admission], 

for di e power to admit or exclude aliens is a sovereign prerogative."); Kwong Hai Chew v. 

Coldng, 344 U.S. 590 (1953) (Bid of Rights a futile authority for appUcant for 

admiiiision); Knauff, 338 U.S. at 544 ("Whatever die procedure audiorized by Congress is, 

it is clue process as far as an alien denied entty is concerned")'; id at 600 (denial of 

' The Court further Stateil. 

(continued...) 
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remoA 
,'al heanng "raises no conMitutional conflict if limited to 'excludable' aliens who," 

again by virtue of dieir stattis. "are not widun die protection of die Fifth Amendment."); 

Jean v. Nelson, 727 F.2d 957, 96S (lldi Cir. 1984) (en banc) ("As to [applicants for 

admission], die decisions of executive or adminisfrative officers, acting widiin powers 

expressty confened by Congress, are due process of law") (coUecting cases); Cuban 

American Bar Ass'n v. Christopher, 43 F.3d 1412, 1427-29 (lldi Cir.) (Cuban and 

Haitijin asylum-seekers detained m "safe haven" at Amencan militaty base had no 

"prot(;ctable liberty or property interest against bemg wrongfy repattiated", nor any odier 

cogmzable constittitional riglus regarding diefr immigration stattis), cert, denied, 516 U.S. 

913 (1995);^° Gisberi v. U.S. Attorney General, 988 F.2d 1437, 1442 (5di Cfr. 1993) 

(exchidable aliens entifled onl> ro diose due process rights as are provided by law); Lynch 

V. CannateUa, 810 F.2d 1363, 1373 (5th Cfr. 1987) ('"entty fiction' diat excludable aliens 

' ( . . .continued) 
[A]n alien who seeks admi.s.Mon to this countty may not do so under any claim ot 
right. . . Such privilege is |-ranted to an alien only upon such terms as the United 
States shall prescribe. It inu;;t be exercised in accordance with the procedure 
which die United States provides. . . . [I]t is not within the province of any court, 
unless expressly audiori.'.cd by law. to review the determination ofthe political 
branch ofthe government tc exclude a given alien. 

Knauff 338 U S. at 542. 

" The Eleventh Circuh has made clear, however, that "aliens can raise consthutional 
challenges to deprivations of Hbcity or property outside the context or entry or adrmssion, when 
the plenary authority ofthe political branches is not implicated." Jean, 111 F.2d at 972 (en bancj 
See also Amanullah v. Nelson, Kl 1 F.2d I, 9 (1st Cir. 1987) C'outside the context 
and exclusion procedures, excKicl.itile aliens do have due process nghts") (emphasis added). 
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are to be freated as if detafried at rhe border . detenniiies die aliens' rights widi regard 

to imim gration and deportation {ii oceedings"). 

In Jean, supra, die en banc Elevendi Cfrcuit held diat "excludable [non-resident] 

aliens . . . have no constittitional nghts widi respect to diefr appUcations for . . . asylum . 

." 727 F.2d at 984. Rejectiii[i an argument diat die Refugee Act created a 

constittitionaUy protected "Ubeii> ' or "property" interest in asylum, die Elevendi Cfrcuit 

found it "clear diat die Refiigee Act does not create an entitiement to asylum" but only 

provides diat asylum may be gi anted in die Attomey General's discretion. Id Therefore, 

die El evendi Cfrcuit concluded. "1 t]he grant of asylum does not. . . create an mterest 

protected by die due process clause." Id at 981-82." Odier Cfrcuits also have found diat 

die mA's asylum provisions do not create a constitiitionally protected Uberty or property 

mterest See. e.g. Garcia v. INS. 7 F.3d 1320, 1326 (7th Cfr. 1993); Ramirez-Osorio v. 

JNS, 745 F.2d 937, 942-43 (5th Cir. 1984). 

Plaintiffs base diefr fiust count on an assertion diat EUan's parole entitles him to die 

constitational protections afforded "all persons witttin the tenitorial jurisdiction of die 

Unite d States." Complafrit al ll 36. The Elevendi Cfrcuit in Jean expressfy rejected dus 

contention, sayfrig, "The Supreme Court has consistently rejected claims diat die parole 

Upon affirming the en banc decision in Jean, the Supreme Court stated that the 
Eleventh Circuit should not have rciched constitutional issues because the issues on appeal could 
have lx;en resolved on statutory and regulatory grounds. Jean, All U.S. at 854-55 Neverthe­
less, the Eleventh Circuit later foun.l that "our en banc holding in [Jean] regarding the constitu-
tion!al issue remains viable as the Supreme Court did not vacate the opinion but affinned and 
remanded on altemative grounds" Cuban American Bar A.'̂ .'̂ 'n v. Christopher, 43 F.3d at 1428 
n.20. 
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or detention of an excludable alien has an effect on his stattis under die law." 727 F.2d at 

969 (cilfrig Leng May Ma. 357 US. at 188. Mezei, 345 U.S. at 215; Kaplan, 267 U.S. 

228, 230-31 (1925); United Siaies v. Ju Toy, 198 U.S. 253, 263 (1905); Nishimura Ekiu, 

142 U.S. at 661; >l/jremv.;̂ o/cv,v, 292 F.2d 406, 410-11 (5di Cfr 1961)). "The parole of 

aUens seeking admission is simply a device dirough which needless confmement is 

avoid.xl while admfrusfrative pto(;eeding$ are conducted. It was never intended to affect 

an aUert's stattis." Id (quoting l eng May Ma, 357 U.S. at 190). Thus, since "no 

constiuction of die facttial allegations wiU support the cause of action," Executive 100, 

Inc., 922 F.2d at 1539, grounded m die Due Process Clause, die Court should dismiss 

Counit I for failure to state a chum. 

In any event, even if die Due Process Clause were appUcable, die Attomey 

Genei-al has afforded more dian whatever process could be due widi respect to die 

appUc;ation for asylum or admission. The Attomey General did not arbifrarily deny or 

extingmsh any interest or ability to submit such applications. The Attomey General gave 

effect to Juan Gonzalez' decision to wididraw diose applications only after providing for 

two iiteniews of him in Cuba and after affording Lazaro Gonzalez an opportunity to be 

heard. 
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J? ARRIVING ALIENS LACKING CAPACITY AND AN 
OBJECTIVE BASIS FOR SEEKING ASYLUM HAVE NO 
ENFORCEABIi: STATUTORY RIGHT TO APPLY FOR 
ADMISSION OR ASYLUM 

Counts n, in, and IV ofthe complaint allege dial die INS violated 8 U.S.C. § 

1103(a), 8 U.S.C. § 1158(a), K C F.R § 208.9 and 8 C.F.R § 208.14(b) by not 

adjudi cating die asylum applications or commencing removal proceeduigs agafrist EUan. 

Complaint at 10-15. Accepting the complaint's aUegations as ttue and readfrig tiiem in die 

Ught most favorable to plaintiffs, Linder v. Portocarrero, 963 F.2d 332, 334 (1 Idi Cu. 

1992), dismissal of diese counts is reqmred because, on the basis of "a dispositive issue 

of lav/, no consfruction of die factual allegations wiU support die cause of action." 

Marshall County Bd ofEduc . MarshaU County Gas Dist., 992 F.2d 1171, 1174 (lldi 

Cu. 1993). 

Because m dus instance the dispositive issue of law involves consttuction of die 

stattite and regulations which the INS administers, die Court must appfy die principles of 

deference described in Chevron U.S.A. Inc. v. Natural Resources Defense Council Inc., 

467 U.S. 837, 842 (1984). See .Aguirre-Aguirre, 119 S. Ct. at 1445. Thus, die Court 

should detemune whedier "die siamte is silent or ambiguous widi respect to die specific 

issue " before it; if so, "die questicm for the court [is] whether die agency's answer is based 

on a pennissible consttuction of the stattite." Chevron, 467 U.S. at 843; see also 

Cardo:za-Fon.seca, 480 U.S. ;it 448-49. The INS's construction of its regulations is 
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"especially due diat respect." Ford Motor Credit Company v, Milhollin, 444 U.S. 555, 

566 (1.980) (citations omitted). 

Under nonnal cfrcumsiances, minors anive at United States ports-of-enfry in die 

comp iity of diefr parents. Agam, under nonnal cfrcumstances, children generalfy do not 

file asylum appUcations indqiendcm of diefr parents. R ather, one or bodi of diefr parents 

seek asylum. The remainfrig members ofthe famdy are eUgible for asylum derivativefy. 

See 8 C.F.R. § 208.14(e) and § 208.20. That same is frue for aliens who seek refiigee 

stattis from outside die United Stales. See 8 C.F.R. § 207.7. EUan, however, anived at a 

U S. i)ort-of-entty as an unaccompanied minor. It is undisputed diat when he sought 

entty at age five, he lacked valid entty documents and. dierefore, was subject to removal 

The m Field Manual," which the Attomey General discussed in die context of dus case 

in hei letter to counsel of January' 12, 2000 (Record at 25-28), mdicates diat die INS's 

first re:;ponsibdity under diese circumstances is to fmd die child's parent or legal guardian 

so diat they are infomied of Ihc: chdd's sittiation. Record at 254 ("Officers must attempt 

to contact a relative or guardian tidier in the United States or m anodier countty 

regarding the rafrior's inadmissibility whenever possible."); see 8 C.F.R. § 236.3(a)(1) 

(listing, "[a] parent" as die fh<̂ \ preference for custody release); Reno v. Flores, 507 U.S. 

292, 310 (1993) (discussing this regulation and commenting that "[t]he Ust begins with 

The INS Field Manual, hke the INS Children's A.sylum Guidelines, "are for the 
adminij;trative convenience ofthe. H^S only," and do not have the force and effect of substantive 
law. Pasquini v. Morris, 700 F 2d 658. 662 (11th Cir. 1983). 
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parents, whom our society and llus Court's jurispmdenee have always presumed to be the 

prefe rred and primaty custodi.uis of their minor children") (citation omitted). See also 

Reccrd at 285 (Declaration of Michael D. Cronin, Acthig Associate Commissioner for 

Programs) ("Where the unaccompanied minor is vety young and lacks sufficient capacity 

to understand the withdrawal process, it would be standard practice for the inspecting 

officer to make all attempts to locate a parent or, if the parents are unknown or 

imavailable, another adult relati\ e."). 

In this case, Juan Gonzalez was in Cuba and, when contacted, expressed in plain 

term:; iliat he wanted his son "relumed immechately" to him. Record at 50 ("I am not 

alloviiag him to stay in the Uniltd States. As for him to get asylum, I am not allowing 

him lo stay or claim any type of [letition; he should be retumed immediately to me."). 

After considering aU ofthe available infonnation in this case, including the closeness of 

the fiither's relationship with Elian, and the question whether any threat to EUan upon his 

return could create a conflict of interest for his father, lhe Comrrussioner concluded that 

Elian lacked the capacity to apply for asylum and that his father's wishes regarding his 

return should be respected. Record at 7-23; 25-28. 

Underlying die Comniissicmer's conclusion is a memorandum by the INS General 

Counsel bearing die Commis.̂ ioner's written approval. Id. at 7-23. That memorandum 

reflect; that the INS engaged in ii carefid effort to determine whether there was any 

reason it should not adhere to ihe presumption regarding the right of a parent to speak for 

his or her child. In making dial determination, the EMS drew support from the Seventh 
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Cttcuit's Polovchak decision for its conclusion that Elian, at age six, was "weU below the 

lower end of necessaty maturity described" and lacked the necessaty capacity for 

affmning die contents ofhis asylmn appUcation. Id. ar 16 It dien looked at the asylum 

application to see whedier dieie was anydiing in it to suggest diat die INS should not rely 

on tlie father's judgment. Based upon diat evaluation, il concluded that die father's 

request should be honored and did not accept die application for adjudication. Id. at 17. 

The question before lhe Court is whether the FNS' approach to the question of who 

speal-cs for a child so young :is tn not imderstand the contents of an asylum appUcation 

rests on a permissible interpictalion ofthe INA. Chevron, 467 U.S. at 843. Recent 

Elevendi Circuit decisions have addressed Chevron deference. "Unless Congress, in 

enactijig [the stattite at issue,] demonsttated clearly its intent widi regard to the questions 

befoi e us, we must defer to ihc; [agency head's] official mterpretarions of [the statute] if 

diey aire reasonable." Herman v NationsBank Trust Company, 126 F.3d 1354, 1363 

(lldi Cir. 1997). If the agency head has taken an official position, the court's role "is 

quite limited": 

Under Chevron a coutt is not to search for what in the court's -view is the 
best possible constmction of the stamte . . . . Realizing that adminisfrators 
arid judges irught well disagree about the wisdom of a policy behind an 
agency's constmction o f a statutoty pro-vision, die Supreme Court 
admonished courts not vo forget to whom the authority and responsibiUty 
for such policy making is entmsted. 

Id (i[Motmg Jaramillo v. INS, I r 3d 1149, 1152 (lldi Cfr. 1993) (en banc)); see also 

Slamw. V. Paul, 121 F.3d 63.-̂ , f>4l (lldi Cu. 1997) (accepting "permissible" agency 
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reading ofthe stamte althouf'Ji diat reading "is far from the most natural reading"); 

Acosta-Montero v. INS, 62 I 3d 1347, 1349 (Udi Cfr. 1995) (agency interpretation 

entitled to deference assuming it is "reasonable"). 

The Commissioner's approach is reasonable and should be upheld. Nowhere does 

the F̂ J A requfre that the INS adjudicate an asylum application tendered on behalf of a 

child so young as to lack any understanding of its contents when the child's parent does 

not v/ish the child to remain ui die United States. The INS did not nde out the possibUity 

of adjuchcating the apphcation. 11 considered the applicarion, examined it for evidence 

that would suggest that the fiithci's judgment could not he reUed upon, and, fmding none, 

declined to delay the reunion of Flian and his father. 

Widiout doubt, this is a rare case. But in applying die statute and regulations to 

this case, the INS was guided hy poUcies of broad application, including the family unity 

policy embodied in the INA. Record at 284 at ̂  6. (Cronin declaration). Another policy 

is that Ul deaUng with chUdren ai ports of entty who lack sufficient capacity to understand 

the ummigration process, iimnigration inspectors defer to the accompanying parent on 

nearly all decisions regarding; iluir immigration status. Id. at ^ 6. It is also INS policy 

that ' if an unaccompanied muior has sufficient capacity to indicate a fear of persecution 

in hi{; or her home countty, the II'^'IS will place the chikl in Section 240 removal 

proceedings rather than permiiting him or her to withdraw the application for admission." 

Id. at 1 7. In addition, if "an nnnccompanied ininor lacks the capacity to understand the 

immigiration process and has no parent to speak for him or her," the INS Field Manual 
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insfracts die inspecting officer lo "make evety effort to detennine whedier die child's 

safety would be dueatened in his or her homeland." Id at t 9. Only if "diere is an 

obje<:tive basis to support a clauii for asylum" must diat child be placed in removal 

proceedings. Id. at 1| 9. As die Attomey General explained in her letter, however, diis 

poUcy does not apply where there is no objective basis and die chUd has a parent to speak 

for biin or her. Record at 25-28 

Plaintiffs assert that die stamte and regulations requfred that the ENS fiilly 

adjudicate die asylum appUcation. See Complafrit at 10-15. But diey ignore die 

dispi.isitive question the Attorney General posed to counsel La her letter of Januaty 12, 

200(1: "Who speaks for die chiM?" Id at 27. An asylum appUcation filed on behalf of a 

child that the child cannot coinpiehend requires that someone speakfor that child. 

Plauitiffs would have the INS be bound by an uiterpretation of its stattite and regulations 

whereby die child's fadier cc^uld not speak for his child. But "our society and dus Court's 

jurispnidence have always presumed [parents] to be die prefened and primaty custodians 

of dieiLr mfrior children."" Henu v. Flores, 507 U.S. 292, 310, (1993) (citing Parham v. 

" The Court m Flores alsĉ  stated: 

"The best interests of die child," a venerable phrase famiUar from divorce 
proceedings, is a proper and feasible criterion for making the decision as to which 
of two parents -will be uce oided custody. But it is not traditionally the sole 
criterion — much less ttu snle constitutional criterion — for other, less nanowly 
channeled judgments involving children, where their imerests conflict in vatying 
degrees with the interests of others. Even if it were shown, for example, that a 
particular couple desirous i;L" adopting a child would best provide for the child's 
welfare the child would nonetheless not be removed from the custody of its 

(continued...) 
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J.R, 442 U.S. 584, 602-03 (1979). "Categorical distinctions between relatives and 

nonrelatives, and between relatives of varying degree of affmity, have always played a 

predominant role in determining child custody and in umumerable other aspects of 

domestic relations." Id. at 3 IC' TI.5. There is no reason to ignore that role here. 

INS uispectors deal with ohildren evety day. La.st year, they mspected 

345,<JOO,000 nonimmigrants at United States ports-of-ciitty, vast numbers of them 

children. Record at 283, H 3 I n order to carty out its slatutoty mandate to regulate 

admission to the United States, the ENS must be accorded deference to the interpretation 

of its stamte regarding who speaks for these children consistent with customaty views of 

pareiUal authority. The Supreme; Court's statement in Reno v. Flores, 507 U.S. at 303, 

about an INS policy of permitting detained juvenile aliens to be released only to thefr 

parents, close relatives, or legal guardians except in unusual and compeUing 

cfrcumstances appUes no less here: "We think the INS policy now in place is a 

reasonable response to the difllcult problems presented when the Service anests 

(. . . continued) 
parents so long as they wore; providing for the child adequately. See Quilloin v. 
Walcott, 434 U.S. 246, 2:i5, 98 S.Ct. 549, 555, 54 1, Ed.2d 511 (1978). Similarly, 
"the best interests of the child" is not the legal standard that governs parents' or 
guardians' exercise of their custody: So long as certain minimum requirements of 
child care are met, the interests of the child may be subordinaied'to the interests of 
other children, or indeed even to the interests of the parents or guardians 
themselves. See, e.g., P. C N. v. State. 141 Ga App 490, 491, 233 S.E.2d 866, 
867 (1977). 

Id. at 303. 
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unaccompanied alien juvenile:;. It may be diat odier policies would be even better, but 

'we ;u-e not a legislattue charged widi formulating public poUcy.'" Id. (citation omitted). 

Accordingly, for die foregoing, reasons, die Court should dismiss counts ft. III, and IV for 

failure to state a claim upon which relief can be granted. Altematively. it should grant 

summaty judgment for defendan ts. 

C. MANDAMUS IS NOTAVAII^BLE TO PLAINTIFFS 

Plaintiffs also seek die issuance of a wnt of mandiimus to compel the defendants to 

"nullify" thefr refiisal to accept the duee prior applications for asylum submitted on 

behalf of EUan and adjudicate the appUcations. See Complaint. 68-74. Mandamus is 

an exttaordinaty remedy diai should be granted sparingly and only in die most drastic 

simations. See Jackson v. Mote! 6Multipurpose. Inc., 130 F.3d 999, 1004 (lldi Cfr. 

1997). The Court should dismiss this claim because plauitiffs have not shown that the 

INS has a duty to accept the applications or that plaintiffs have an indisputable right to 

the r;lief sought, particidarl> where, as here, the child is only six years old and the 

Commissioner has determined diat there is no basis for overcoming the sttong 

presumption that effect should be given to the judgmeni ofthe parent. 

To demonsttate entitiement to mandamus, plaintiffs must demonsfrate that they 

have a clear and indisputable i ight to the issuance of die writ, and that there is no 

altemative remedy available Sec 28 U.S.C. § 1361 ("lhe district court shall have original 

jurisdiction of any action in t he nature of mandamus to compel an officer or employee of 

the United States or any agency thereof to perform a duty owed to the plaintiff'); 
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Jackwn, 130 F.3d at 1004; Jn rc Lopez-Lukus, 113 F,3d 1187, 1188 (lldi Cfr. 1997); 

Rush V. Macy's New York. Inc., 775 F.2d 1554, 1558 (1 1th Cfr. 1985). Mandamus is 

available "only where government officials clearly have failed to perform 

nonclif.cretionaty duties." Dunn McCampbell Royalty Interest, Inc. v. National Park 

Service, 112 F.3d 1283, 1288 ($lh Cfr. 1997). A plamtiff seeking mandamus must show 

that ,1 govenunent officer owes him a legal duty that is a "specific ministenal act, devoid 

of die exercise of judgment or d,:scretion." Id.; see Einhorn v. DeWitt, 618 F.2d 347, 349 

(5th Cfr. 1980) (mandamus cannot compel a discretionaty action). The legal duty must 

be se;t forth in the Constitution or by statute, "and its performance must be positively 

commanded and so plainly prescnbed as to be free from doubt." Id. 

The INfS's decision to honor Juan Gonzalez' request that the asylum application not 

be a(;cepted is consistent with the INA and with the common-law principle that parents 

have a right to speak on behalFcf tiieir children; See Hodgson, 497 U.S. at 483. Further, 

the d e termination is a sound one, made pursuant to a ngorous inquity into Elian's 

relationship with his father; an investigation into, and ultimate rejection of, allegations of 

coercion relating to the father's ejcpression ofhis true wishes for his son; and a weU-

substantî ted prenuse that Elian and his father have a close relationship. 

Neither the statute nor die applicable regulations give rise to a duty to adjudicate 

an asylum application submitted by unauthorized persons against the father's wishes on 

behalf of a child so young he cannot understand it. fri general, INA § 208(d) authorizes 

the /i.ttomey General to establish a procedure for the consideration of asylum 
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applications. This pro-vision reflects that the Attomey General has the discretion to limit 

her c onsideration of an asylum iipplication, so long as any decision to do so does not 

violate the INA, Also, INA ^ 208(d)(7) pro-vides that "nodung in [subsection (d)] shall be 

consfrued to create any substantive or procedural righl or benefit that is legally 

enfo;rceable by any party agamst the United States or its agencies or officers or any other 

person." Under this provision. Ike plaintiffs have absolutely no legally enforceable right, 

entitlement, or interest in the procedures promulgated under section 208 goveming the 

agency's consideration of asylum applications. 

Likewise, FNS's Guidelines For Children's Asylum Claims or INS Field Manual do 

not give rise to a legaUy enforceable duty on behalf of INS to adjudicate the asylum 

applications. See Kirkland Masonry, Inc. v. Commissioner of Internal Revenue, 614 F.2d 

532, 534 (5di Cfr. 1980) ("[A] simple admiiusfrative directive to agency employees does 

not suffice to create a duty to the pubUc"). The Guidelines acknowledge that juverules 

may ajDply for asylum independently of thefr parents, and they set forth procedures 

suggesiting how best to eUcil infoirnation from juvenile appUcants. Where there is some 

possibiUty that the "will of the parents and that ofthe child are in conflict," die INS has to 

decide whether the juveitile's lear is well-founded based on all the known circumstances. 

Guidelines at 20. In this instance, the ENS complied widi the Guidelines because Ehan is 

so young that there can be no conflict. In any event, however, the INS examined the 

appUcation to assure itself dial there was nothing in it that would call into question Juan 

Goru'.alez'judgment such that rhe presumption of parental authority should not be 
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foUow ed. In any event, nodung in die language of the Guidelines imposes any legally 

enforceable duty or obligation on die agency to consider or adjudicate a particular 

juvenile's asylum appUcation. 

In addition to the lack cd mandatoty language, mandamus reUef is not wananted 

here because ofthe nature ofthe action die plaintiffs seek to compel. Mandamus reUef is 

available to compel the perfoiiiiaiice of nondiscretionaiy, ministerial acts. Here, the 

decision to withdraw Elian's asylum appUcations did not involve a merely ministerial act, 

but i[is;tead entailed the express exercise ofthe Commissioner's judgment, later ratified by 

the /ittomey General, that Elian, as a child offender years, is not competent to speak for 

himself in immigration matters; that for this same reason, Elian cannot possibly 

appreciate the consequences of seeking asylum in the United States rather than retuming 

to Cuba; and that his father has the legal authority to speak for him in immigration 

matters. Because Elian's father is the sole indi-vidual with the authority to speak for his 

son in immigration matters, jilaiiiriffs have absolutely no legally enforceable right to the 

relief they seek here. 

Nor do ENS's Guidelines relating to children's asylum claims give rise to a 

consiilutionally protected or otherwise enforceable riglit that wanants mandamus rehef 

Ffrst, the Eleventh Circuit h.'is ret;ognized that INS's internal operating procedures "are 

for die admiitisttarive convenience ofthe INS only," and do not have the force and effect 

of sub:;tantive law. Pasquini v. Morris, 700 F.2d 658, 662 (1 Idi Cfr. 1983) ("The mtemal 

operating procedures of the INS are for the admiiusttative convenience ofthe INS only,"). 
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The language and die stated purpose ofthe Guidelines is consistent with dus recognition; 

"This memorandum is written to provide [asylum officers] with background and guidance 

on adjudicating children's asylum claims." See Gindelines for Children's Asylum Claims 

(Plaintiffs' Complaint, Exh. C) Nothing in die language of die Guidelines mandates die 

adju(hcation of a juvenile applicant's appUcation for asylum. See Jean, 727 F.2d at 982. 

Under the foregoing analysis, the plaintiffs have faded to demonsfrate that EUan 

has a, clear right to the reUef thai is sought on his behalf — the nuUification of ENS's 

reftisal to accept and adjudicate the asylum appUcations. For this reason alone, they have 

failei.! to state a claim for mandamus reUef, and the request for reUef should be dismissed. 

In the altemative, the Court should grant the government summaty judgment on this 

claim. 

D. DEFENDANTS A RE ENTITLED TO SUMMAR Y JUDGMENT ON 
WHETHER TilE COMMISSIONER PROPERL Y ACCEPTED JUAN 
GONZALEZ' WITHDRAWAL OF THE ADMISSION AND ASYLUM 
APPLICATIONS PURPORTEDLY PROFFERED ON ELIAN'S 
BEHALF 

(1) THE COMMI.S'SIONER'S DECISION IS "FACIALLY LEGITIMATE 
AND BONA FIDE" 

As mentioned at the bê ;nining of this Section, the test for granting summaty 

judgment is whether there is "no genuine issue as to any material fact... [such that] the 

moving party is entitied to judgment as a matter of law." Fed. R. Civ. P. 56(c). Plauitiffs' 

actioii challenges the Commissioner's decision to recogruze Juan Gonzalez' parental 

authonty to speak for six-year-old Elian in withdrawing die asylum applications diat 
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others purported to file on Elian's behalf Because in reviewing that decision, the Court 

looks to what was before the (Commissioner when she rendered her decision and there is 

no d ispute "as to any material fact" in that record, this case is ripe for summaty judgment. 

In assessing that decision, moreover, the Court should detennine only whether the 

Commissioner has advanced "a facially legitimate and bona fide reason" for her decision. 

See Cuban American Bar A.ssiK ictiion v. Christopher, 43 F.3d 1412. 1428 (11th Cfr. 

199i) (reviewing Attomey General's parole decisions for "facially legitimate and bona 

fide" reason); Perez-Perez v. Hanberry, 781 F.2d 1477, 1482 (lltii Cfr. 1986) (same). 

The Supreme Court first articulated this standard in Kleindienst v. Mandel, 408 U.S. 753, 

770 (1972), where it held thnt "when the Executive exercises [the power to make policies 

and lules for the exclusion of aliens] negatively on the basis of a facially legitimate and 

bona fide reason, the courts wMI [not] look behind the exercise of that discretion." 

When EUan was brouî lit ashore on November 25, he was, as a matter of law, 

deemed to be an applicant for admission to the United States. The source of that 

classification is INA § 235(a)(1), 8 U.S.C. § 1225(a)(1), which reads: 

Aliens treated as applicants Ibr admission. An alien present in the United States 
who has not been admit led ĉr who arrives in the United States (whether or not at a 
designated port of arrival and including an alien who is brought to the United 
States after having been interdicted in intemational or United States waters) shall 
be deemed for purposes olihis chapter an applicant for admission. 

See also INA § 101(a)(13)(A), 8 U.S.C. § 1101(a)(13) (defimng admission as lawfid 

entty Sifter iimnigration inspection and authorization by iminigration officer). Like any 

aUen seeking to enter the United States, Elian had to be inspected by an immigration 
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officer to confum his admissibility.'̂  See 8 U.S.C. § 1225(a)(3); 8 C.F.R. § 235.1(d). 

"[T]lie inspection process is cnlical to the integrity ofthe iminigration system. . . . The 

purp ose of these procedures is ici addition to making a closer examination of [an aUen's] 

right to enter in the first place, [to] requfre and obtain information and a variety of 

reco] ds that enable [iminigration officials] to keep frack of the alien after his entty.'" 

Leal-Rodriguez v. INS, 990 F..>d 939, 946 (7di Cfr. 1993) (citation omitted). 

The day EUan arrived at Hollywood Hospital, Supervisoty Immigration Inspector 

Edw;!ird Agundez defened his immigration inspection until December 23. Record at 22. 

EUari's inspection was defen ed because he was receiving emergency medical freatment 

and adequate information about his parents was unavailable. Id. Under this defened 

inspection procedure, EUan Avas granted a limited parole into the United States pending 

his uispection. Id. at 22; see S C F.R. § 235.2(e) (allowing parole for defenal of 

uispecdon on account of medical disabdity). "The parole of aliens seeking adnussion is 

simply a device through which needless confmement is avoided while administtative 

proceedings are conducted. It WHS never intended to affect an alien's status, and to hold 

that petitioner's parole placed her legally 'within the United States' is inconsistent -with the 

congi essional mandate, the adminisfrative concept of parole, and the decisions of this 

Court." Leng May Ma v. Barber, 357 U.S. 185, 188-90 (1957). 

Under the statutory sclicnie, an aUen (a person not a citizen or national ofthe United 
State;;) is deemed to be seeking "cniry" or "admission" into the United States if he "arrives" at a 
port of entry (such as an airport) .in:l has not yet been admitted by an immigration officer. INA § 
235(a)(1), 8 U.S.C. § 1225(a)(1). a.i added by IIRIRA § 30:(a); 8 C.F.R. § 1 l(q). 
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EUan has, by virtue ofhis father's having spoken on his behalf, asked to withdraw 

his ap]Dlication for admission, and the INS has indicated that it would grant that request. 

Record at 1-2. Section 235(ii)(4) of the Act expressly allows this. "An alien applying for 

admis:;ion may, in the cUscretioii of the Attomey General and at any time, be pennitted to 

withifraw the appUcation for admission and depart . . . from the United States." 8 U.S.C. 

§ 1225(a)(4). This is not rai e. For fiscal year 1997, die INS reported permitting more 

than half a nullion aUens, 556,9()6 to be exact to withthaw from seeking admission. See 

U.S. Unmigration and Naturali/alion Service, 1997 Statistical Yearbook of the 

Immigration andNaturalizatic.'n Service 166 (1999). 

The INS Immigration hispector's Field Manual pro-vides guidance for the use of 

this iiuthority. 'Where unaccompanied muiors are concerned, the Manual instmcts 

immigration inspectors to aUo\v withdrawal whenever appropriate. But before doing so, 

it further states, "the INS officer must be satisfied either that the ininor is capable of 

understanding die withdrawal iDMCess, or that a responsible adult (relative, guardian, or in 

cases where a relative or guardinti is not available, a consular officer) is aware ofthe 

actions; taken and the minor's ini])ending retum." Record at 277 (Inspector's Field 

Manuel, Chapter 17.15(f)). This is what happened here. The ENS determined that Ehan 

is of such a tender age that he lacks the capacity to make immigration decisions. It 

apprise;d EUan's father ofthe situation, and his father withdrew Elian's application for 

admi;;sion and declined to asscil an asylum claim, as a result of which Ehan wiU be 

returned. 
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The Manual also insttucts inunigration inspectors to make evety effort to ascertafri 

whedier die safety of an unaccompanied minor lacking the capacity to make immigration 

decisions would be dueatened if he rettmied home. Id If diere is an objective basis to 

support a claun for asylum, die nnnor would be placed in removal proceedmgs. Id; see 

also id at 285, The Attomey General explained how tins section of die Field Manual 

appliedtoElian'scaseinherlelte: to counsel of Januaty' 12,2000. Record at 25-28. Ui 

diat same letter, she made clear that die question of whether Juan Gonzalez was die 

appro]3riate person to speak for i :iian in immigration matters was one of federal, not state 

law. Id at 26, Section 103(ai ofthe INA provides diat the Attomey General's 

detemiinations and mlings "with respect to all questions of law" under die INA "shall be 

conttolling." 8 U.S.C. § 1103(ri) Her detemiinations and rulings widi respect to Juan 

Gonz:di;z' audiority to speak ior ['.lian are entitied to Chevron deference. 

No one disputes die authenticity of die birth certificate Juan Gonzalez provided to 

die EMS. Nor should diere be any dispute diat he possesses parental audiority. hi 

unmifijation matters, a legal rel at- onship is generaUy assessed under die law of die 

jurisdiction where die relationship arose. See, e.g, Mailer of Hosseinian, bit. Dec. 3030 

(BLA 1987). Under Cuban law, c n the death of one parent, parental audiority remafris 

widi the surviving parent. Record at 202. That audiority, under Article 85 of die Family 

Code of Cuba, includes die aiilhority "to represent diefr children in all legal ttansactions 

and a;ts ui which diey have an interest " Id That audiority is precisely what Juan 

Gonzalez is seekuig to exercise. Florida law is similar. See Fla. Stat, § 744.301 ("The 
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modier and fadier joindy are nattual guardians of diefr own children and of diefr adopted 

children, during nrinority. If one jiarent dies, die nattiral guardianship shall pass to die 

surviving parent, and die right shaU continue even diough die survivfrig parent 

remames"). 

Lazaro Gonzalez and his attorneys are clafrnfrig tiiat Juan Gonzalez's assertion of 

parental audiority cannot be reUed upon because he is sayfrig only what Cuban officials 

demand he say. Id at 266-68. Tlie INS, however, expended great effort to assess diat 

allegation duough two friferviews of Juan Gonzalez conducted by Officer-in-Charge 

Sdma Dimmel, wittiessed by State Department Official Jeffrey DeLaurentis, at Juan 

Gonzalez' home and at a neufral site. The INS carefidly examined die issue of coercion. 

Neidier Dfrnmel nor Jeffrey DeLaurentis beUeves Juan was coerced. Id at 228-29, 235, 

245. Dimmel's summations of her two mterviews describe a fadier who is speakhig from 

his heart. Id. at 55, 235. EUan was taken from Cuba without Juan Gonzalez' consent, and 

he wants him back: 

It is this officer's observation tiiat Mr. Juan Miguel Gonzalez Quintana is 
deeply concemed for die weU befrig ofhis child He as weU as his 
parents are emotionally dijttessed and became emotional several times 
during the interview. Mr. Gonzalez did not appear to be forced or coerced 
to speak widi us and clain:i[ed] he wants his son. Bodi he and his parents 
appeared honest and conctimed for die well being of die child in wanting 
die child widi diem in Cuba immediately. The longer die child remafris in 
the U.S., the more they wiU continue to suffer. Thefr emotional sttess and 
pressure is the reason for ihefr not retuming to work. Mr. Gonzalez met 
widi us voluntarily and Spoke tmthfully and honestiy. He misses and wants 
his son back and the grandparents caimot mention EUan's name -without 
becoming emotional. Thi:; is an honest, genuine and unified family 

72 



* 1 ' . L k t J U O - J »J 1 X - J ^ 

dioroughly engaged m EUan's Ufe. diat has been mider disfress smce die 

taking of die child by his modier. 

Id at 243. The INS asked questio is m written fonn to overcome die possibUity of 

listenmg devices. It also took into account die cucmnstances - diat Juan Miguel and 

EUan had a close, lovmg relationslup. and die fragic deadi of EUan's modier, and 

concluded diat Juan Miguel's request for EUan's rettim to hun represented his ttue wishes. 

Moreover, die INS properly concluded diat Juan Gonzalez' parental audionty 

extends to die question of whedie:: it should accept the asylum appUcations purportedly 

filed on EUan's behalf. As widi tlie appUcation for admission, to adjudicate an asylum 

application ostensibfy subnutted by a six-year-old widiout cognizance of die fadier's 

parental audionty confradicts die principle tiiat pnmaty responsibility for die care of 

children rests widi diefr parents. See Wisconsin v. Yoder, 406 U.S. 205, 232 (1972); 

Pierce v. Society of Sisters, 268 U.S. 510, 535 (1925). Witii dus role as pnmaty care­

giver and protector comes die "ccmmon law . . . recogmtion to die right of parents, not 

merefy to be notified of diefr children's actions, but to speak and act on diefr behalf." 

Hodgson V. Minnesota, 497 U.S. 417. 483 (1990) (Stevens, J., concunfrig) (citing J. 

Schouler, Law of Domestic Relations 337 (3d. ed. 1882); 1 W. Blackstone, Commentaries 

452-453; 2 J. Kent, Commentaries on American Law 203-206; G. Field, Legal Relations 

of Infants 63-80 (1888)). As Justice White explafried in Stanley v. Illinois, 405 U.S. 645 

(1972); 

The private interest here, that of a man in the chUdren he has sfred and 
raised, undeniably wanants deference and, absent a powerfid countervadmg 

73 



r A A U w .. 

interest protection... The Court has frequently emphasized die 

l^portii^e of die family, 'fhe nghts to ^^^^^^^ 
J e been deemed "essentitd," Meyer v. Nebraska 262 U.S^ 390, 399 
(1923) "basic civil rights of man," Skinner v. Oklahoma, 316 U.S. 535 541 
1942) and "[rjights far mere precious . . . dian property nghts, May v. 

Anderson, 345 U.S. 528, 533 (1953). "It is cardfrial widi us tiiat the 
custody, care and nurture of die child reside first in die parents, whose 
primaty fimction and freedom mclude preparatton for obbĝ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂  
can nlidier suppfy nor hfricler." Prince v. Massachusetts, 321 U.S. 158, 166 

(1944). 

405 U.S. at 650 (paraUel citations omitted).̂ * 

Moreover, die govemments position diat only Juan Gonzalez can speak for Ehan 

in mumgration matters does not r.:st only on diefr parent-chdd relationship. A parent's 

mterest m confroUfrig die upbnngmg ofhis chUd is "a counterpart of die responsibdities 

diey have assumed." Lehr v. Robertson, 463 U.S. 248, 257 (1983); accord Parham, 442 

U.S. at 602. Biological parentage; simpfy offers a person "an opportunity . . . to develop a 

relationship widi his offspring." Lehr, 463 U.S., at 262, see also Caban v. Mohammed, 

441 U.S. 380, 397 (1979) (Stewa.t, J., dissenting), ft is die "demonsfration of 

conunittnent to die chUd duough die assumption of personal, fmancial, or custodial 

IS See Parham v. J.R, 44:: U.S. 584, 602-03 (1979) (outlining a "presumption that 
parents possess what a child lacks in mattinty, experience, and '^^P-"^ ^^^^S^^"^ i ? ^ t 
making life's difficult decisions."); Gramegna v. Parole Commission, 666 Sô 2d 135.136 (Ha 
1996) (Florida legislattire has detemiined diat consent ofthe victtm is not defense to the cnme ot 
lewd conduct wit? minor because a .Mid is incapable of understandbg the foil consequencê  o 
acts enumerated in stattite). Orange Motors of Miami. Inc. v. Miami Nat I Bank Sô 2d 717 
718 (Fla 3d DCA 1969) (finding agreements entered into by minors are voidable because minors 
d nft ave capacity to contract), IbertyMu, Ins. Co. v. Conley, 152 Sa2d 521, 523 (FlaApp. 
1 Dist 1963) (same); see also Elkins v. Vanden Bosch, 433 So.2d 1251, 1252 (Fla.App. 3 Dist. 
1983) (holding that 12 and 15-year-old children possess sufficiem intelligence, under̂ andmg, and 
experience to make mature choice between parents in a custody battle); Berlin v. Berlin, 386 
So 2d 577 (Fla 3dD C A_ 1980), n;v. denied, 394 So.2d 1151 (Fla.1981) (same). 
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responsibiUty" diat gives die nattiral parent die audiority to speak for die chfld and 

ttiggers an mterest wananting die protection of die courts. See Hodgson, 497 U.S. at 

445; Stanley, 405 U.S. at 651; Lehr, 463 U.S. at 261. 

The INS assured itself not only diat Juan Gonzalez is EUan's fadier but diat die 

relationship between die two is vety close. Juan Gonzalez remained a cenfral part of 

EUan's life despite his divorce from EUan's modier, EUsabedi. During die first INS 

mterview in Cardenas, he explam îd diat EUan spent more time at his residence dian at 

Ms. Brotons' residence. Id at 49, 52. "He would sleep and eat here and spent most of 

his time here." Id at 49. EUan attended school near his fadier's home, ate most ofhis 

meals widi his fadier, and shared die same bed as his fadier and step-modier. Id His 

fadier participated in EUan's school activities and attended meetings widi EUan's teachers. 

Id at 52, 76. He saw to it diat EUan received necessaty medical care when he needed 

surgety. Id at 51, 88. He met EUan's emotional needs and provided hfrn widi food and 

shelter. Id at 52-53. The evidence is diat Juan Gonzalez is committed to Elian "tinough 

die assumption of personal, financial. . . [and] custodial responsibUity." Hodgson, 497 

U.S. at 445. 

Among cases die INS reUcd upon m its deUberations is Polovchak v. Meese, 774 

F.2d 731 (7di Cfr. 1985). There, against his parents' wishes, twelve-year-old Walter 

Polovchak had filed an asylum ajipUcation claunfrig Soviet audiorities would persecute 

hun on account ofhis conversior to die Baptist faidi. 774 F.2d at 733. The INS granted 

die appUcation because it deemed him sufficiendy mattue to apply, later granted him 
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lawfid pemianent residence, and subsequently issued a departure conttol order. 

Litigation ensued m bodi state and federal court, fri die state litigation, die fllinois 

Supreme Court eventtiaUy held diut die frial court had ened in making Walter a ward of 

die court, diereby removmg hfrn fi om his parents' custody. Id 

MeanwhUe Walter's parent, filed suit in federal comt assertfrig diat die INS' fadure 

to give diem notice and an opporttmity to be heard before it granted Walter asylum and 

issued a departure confrol order violated diefr procedural due process rights. Id The 

disttict court granted diem summ.ity judgment agamst die INS on thefr claim diat die INS 

had not followed its procedures fri issmng die departm-e conttol order and enjoined die 

order's enforcement. Id at 734. Fhe govenunent appealed, and die Sevendi Cfrcmt 

affmned. The pnmaty question before it, die court of appeals observed, "concems what 

action die govemment must take t o ensure diat bodi parties, die parents and die chUd, 

receive an adequate opportunity to assert tiiefr interests." Id at 734. ft sided widi die 

parents, observing diat "[fjree personal choice m matters mvolvfrig family Ufe is a 

fiindamemal Uberty mterest of a ])arent because 'die parents' claun to audiority m diefr 

own household to duect die rearing of diefr chUdren is basic in die sttucttire of our 

society.'" Id 

The significance of die Polovchak case Ues in its recognition of die importance of 

parental audionty and m its recoi;mtion diat some children are too young to assert certaui 

nghts diat ovenide diat audiority. The INS had accepted and adjudicated twelve-year-old 

Walter Polovchak's asylum appUcation because it deemed hfrn sufficiendy mattire to 
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apply. At that age. die Sevendi Circuit noted, Walter "was presumabfy near the lower 

end of an age range in which a mutor may be mattire enough to assert certain individual 

nghts diat equal or ovenide those ofhis parents." Id at 736. By die time Walter's case 

reached die Sevendi Cfrcuit he W.IS on die eve ofhis eighteendi budiday. Id That 

placed hfrn at die high end of die lange: 

at age seventeen (frideed, otidie eve ofhis eighteendi birthday) Walter is ^ 
c e S y a T L h i ^ end of such a scale, and die question whether he should 
have to subordinate his owa poUtical commitinents to his parents wishes 
looks vety different. The rfrnor's rights grow more compeUmg widi age, 
particularly in flie facttial context of tiiis case. 

The abUity of a young person to decide to which poUtical system he 
professes allegiance necess.arily increases widi age. We ĉo not suggest diat 
every twelve year old entertains serious political views (aldiou^ some 
may)- we would, however, suggest diat many seventeen year olds do. 
Sunil'arfy as die child grows, his parents' influence over him weakens, and 
die time his parents have in which to guide him grows shorter. 

Id at 736-37. 

Deference to die INS is particularfy important here because dtis case impUcates 

questions of foreign relations. See Aguirre-Aguirre, 119 S. Ct. at 1445 (INS officials 

"exercise especiaUy sensitive fim:tions diat unpUcate questions of foreign relations"). A 

declaration by Ambassador Maty A. Ryan discusses at lengdi how die decision reached 

by die INS in EUan's case is consistent widi die principles diat die Department of State 

expects to be foUowed in sUnilar cases involving American children. Record at 286-90. 

The INS decision to respect Juan Gonzalez' parental audiority is consistent widi die 

principles diat mfonn die Department of State's consular work on behalf of American 
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citizen oluldren in foreign oonntrie. Id at 288,19. Ttat consular work .s based on *e 

assumption *at 4e parents of Ammcan citizen children, no. U>c Department of State or 

Umtcd States Government, should decide what rs best for their children. Id at 287.1 

6. 

ff a U.S. citizen mmor chUcl were fomid overseas and subject to a dispute 

conceming possible rettun to die United States, die Department of State explafris, "we 

would expect die govemment of diat countty immediatefy to seek die child's survivuig 

parent, if any, and to contact U.S. consular officials for assistance in doing so if 

necessaty." Id at 288, ^ 8. The Department of State would not expect die survivfrig 

parent to be reqmred to participated hi a foreign court's custody proceedings to estabUsh 

his or her nght to assmne respons:ibdity for die chfld as agafrist distant relatives or 

oufright sttangers. Id Thus, what die United States does m EUan's case may have 

implications far beyond this case. 

EUan IS weU below die lov; end of die range die court m Polovchak refened to. 

Given EUan's extteme youdi and ilie absence of any reUable evidence diat Juan Gonzalez 

IS not bemg candid m msisting tiiat EUan remm home, die Commissioner's decision to 

recognize Juan Gonzalez' parental audiority is faciaUy legitimate and bona fide and must 

be upheld. 
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.ov ojrmFWFD UNDER THE ADMINISTRATIVE PROCEDURE ACT, 

%TCZMIS^OJ%R'SDECI^^^^ 

E X E R C I S E O F DISCRETION 

In die event die Court finds die "facially legitimate and bona fide" standard not 

appUcable and chooses to apply di. more exacting (but stiU highly deferential) standard 

of review that is generaUy appUcable under the Adminisfrative Procedure Act ("APA"). 5 

U.S.C. §§ 551-559, 701-706,'* die Commissioner's decision easify widistands diat review 

also. Under die APA, die Court wUl "hold unlawfid and set aside agency action, 

findings, and conclusions found tc be . . . arbifraty, capricious, an abuse of discretion, or 

odierwise not in accordance witii law." Legal Environmental Assistance Foundation. Inc. 

V. EPA, 118 F.3d 1467, 1473 (Utii Cfr. 1997) (citing APA § 706(2)). "The task ofthe 

reviewmg court is to appfy die appropriate APA standard of review, 5 U.S.C. § 706, to 

die agency decision based on die l ecord die agency presents to die reviewUig court."-

Florida Power & Light Company v. Lorion, 470 U.S. 729, 743-44 (1985). The 

«̂ The government maintain:-, that die APA is not applicable, "̂ ^̂ ''̂ "̂ ['-̂ ^̂ ^̂ ^̂ ^ 
U S 129 (1991) (holding that attorneys not entitied to attomey fees under ̂ he Equ^ Access to 
yustice l i because deportation proc eedings not "adversary adjudications'̂  u^^^^ 
Z n L u r , V Bonds 349 U S 302 (l!555) (holding that the INA supplants the APA)^ However, 
" e r t t m̂ ^̂ ^ ApA .taniard. the Conunissioner's decision — d s scmtiny. 

- In this instance, the exhibits diat are pertinent to the Court's review are the documents 
contaiiung the infomiation on which die Commissioner rehed in rendenng her decision on the 
appUrtron for admission and asylum. That infomiation is found at pages 1 through 285 of the 
ecord i^t^ exception of die conespondence between the Attomey General and counsel a 
ZtlTS, a^dX declaranons b3 INS Officer Dimmel (id at 47-46), Pon Inspector Ro^ (id 

^n I p l " û ^̂ ^̂ ^ re'ew on the .asis ofthe agency record cr^pUed in the course of m^o^al 
agency action in which a hearing ha;, not occuned." Id at 744 (ciUng 5 U.S.C. §§ 551(13). /04. 

706). 
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Comnussioner's decision, as explained above in the context of revrew for a faciaUy 

legitimate and bona fide reason. ea.Uy »ifl.stands scrutiny under &e APA standard of 

re-view. 
,V THE COURT SHOUU>D.Em PLAINTIFFS' MOTION FOR PRELIMINARY 

' AND PERMANENT INJVNCTIVE RELIEF 

Moreover, the Court should deny plaintiffs' motion for preliminary and pennar>ent 

injunctive reUef The Supreme Court recenUy reiterated .hat prelimmary injunctive reUef 

,s "an extraordinary and drastic remedy" which requires the movant to put forth 

•substantial proof in suppon of lr,s motion and to carry "by a clear showing, . . . the 

burden of persuasion" on the separate legal elements." See Uozurek v. Armŝ ron̂ . 520 

U.S. 968, 117 S. C . 1865. 1867 (1997) (quoting C. Wtigh. et al.. Federal Practice arul 

Procedure § 2948, at 129-30 (2d ed. 1995)). To obtain a prelimmary injunction, die 

moving party mus. demons.ra.e "(1) a subsumtial likelihood of success on tire meri.s; (2) 

a subs.antial teat of irreparable kjuiy; (3) [that] its own injury outweighs the injury to 

the nomnovant; and (4) the injunction would not disserve die public m.erest." Haitiar, 

Refugee Or., Inc. v. Balder. 949 F.2d 1109. 1110 (IlUr Cir. 1991) (per curiam). 

" Thus where-a plaintiffs...eks a mandatory injunction tha. goes beyond maintaining the 

auo vendenK lite, 'courts sho Jd be extremely cautious' about issuing a prelm,ina|y 
S d l l a d no. gran. ' ' ^ f - M ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

Ccmmitue of Central American Refugees v. INS. 795 F_2d 1434 !. 
ormtted); D M v. HEMPharmaceu,icals, 7 F.3d 1399, 1403 (90i Cir. 1993). 
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4 PLAINTIFFS HAVl^ FAILED TO DEMONSTRATE A SUBSTANTL4L 

UKELIHOOD OF SUCCESS 

In vrew ofthe foregoing de.,onstration that plaintiffs have farled .0 s.a.e a claim 

wrdr respect to each of to five cc.un.s. it necessarily follows that they have failed to 

demonstrate a substantial Ukelihood of success for injunctive reUef. The movants failure 

ro demonstrate a "substantial likeUbood of success on the merits" may defeat the party's 

claun, wriout regard to its abiUty to estabUsh any ofthe other elements. See Church v. 

ary ofHun,s.ille. 30 F.3d 1332, 1342 (Uth Cix. 1994). Tie Court should therefore deny 

plaintiffs' motion on tins basis alone. 

B. PLAINTIFFS HAVE FAILED TO DEMONSTRATE A SUBSTANTIAL 
THREAT OF IRREPARABLE INJURY 

The Court should also find that plaintiffs faUed to demonsttate a substantial threat 

of ineparable injury. They camio. possibly have demonsttated injury because, as 

previously drscussei drey lack sliding based on thett inabUity to demonsttate an "injury 

m fact." Moreover, plaintiffs' modon is based on the presumption that the asylmn 

appUcation they purported to submit on EUan's behalf is meritonous and demonsttates 

aia. Elian wrU suffer persecution ,f he is remmed .o Cuba. They summarize the 

appUcations in their motion for injunctive reUef See P.l. Motion at n.22 & 23. That 

summary reflects that the appUcations have no merit as a basis for a finding of firture 

persecution on account of one of the grounds enumerated in the Immrgtation and 

NationaUty Act, race, reUgion, na tionaUty, membership in a particular social group, or 

poUtical opmron. See INA § 101(a)(42). 8 U.S.C. § 110Ua)(42) (defimng "refugee"). It 
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was 
plaintiffs' burden to estabUsh tbis prong ofthe required analysis for injunctive reUef 

They have not met diefr burden. 

n PT AINTIFFS HAVE FAILED TO DEMONSTRATE THAT THEIR 

STATES 

Plamtiffs have made no showing that their own injmy ou^^eighs .he injury to the 

United States. To the extent they attempt a showing, they merely sUte. with respect to 

bod, ftis element and the next, that "Whe govermnent cannot allege any harm and cannot 

show adverse implications to the public interest Rather using a regulation that is 

designed and intended to protect refirgees who flee persecution can only serve tire pubUc 

interest " Motion at 23. 

To die conttaty, die goverrment wfll be banned should die Court grant mjuncttve 

reUef EUan would suffer fiirdier hann from not being remiited widi his fadier and 

grandparents. The Unmigration aid NattiraUzation Service would suffer hami from die 

standpoint of not bemg able to give effect to mumgration decisions made by parents on 

diefr children's behalf Moreover, die United States would suffer hann from die 

standpomt of its mtemational standfrig in protecting parental nghts m cases involving 

American children wrongfidly removed from diis comitty. According to frie State 

Department, "A failure to enforces die INS decision would, conversely, be mconsistent 

widi die principles we advocate cm behalf of die Umted States and could have potentially 

lasting negative unpUcations for left-behind parents m die United States and for U.S. 

citizen children taken to foreign countries." Record at 290. 
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n, r«rrrF«! H>1W^ K4/t£D TO DEMONSTRATE THAT THE 
mZlTWN^OVW NOT DISSERVE THE PUBUC INTEREST 

Plaintiffs' s,a.ement tha. "u.:ing a regulation that is designed and intended to 

protect refugees who flee persecution can only serve the pubUc interest" P.L Motion at 

23, by no means satisfies flreir burden of demonsttating 4at fl.e injmrctton would not 

drsserve the pubUc interest. It disserves the pubUc interest to undermine the principle tha. 

parents of children should dec.de ,vhat is best for fl.eir childrea It disserves the pubUc 

interest to mrdermine the ability ol' immigration inspectors at our various ports-of-enny to 

look to parents or other responsible adults to make immigration decisions for minors. It 

disserves the pubUc interest to undermine die effectiveness of die United States in 

working widi odier countries for &e rettim of abducted U.S. citizen children. And it 

disserves tire pubUc interest to ignore accepted mtemational practice in cases involving a 

sole survivmg parent located in die United States, where we would expect die foreign 

comitty to umnediately remm die chUd to die survivmg American parent. 

CONCLUSION 

Tbe Court should dismiss vhis case for lack of subject matter jurisdiction pursuant 

to INA § 242(g) or. altematively. for lack of standmg. Should die Court reject diese 

argmnents, it should grant die govemments Rule 12(b)(6) motion widi respect .0 

plaintiffs' five coun.s or, allematively. gran, smmnary judgmen. on diese comi.s. Tbe 

Com. should also deny plamtiffs' motion for prelimmary and pemianen. mjuncttve rehef 

and for a writ of mandamus. 
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any aUen arising from the decision or action by the Attomey General to commence 

proceedings, adjudicate cases, or execute orders against any aUen" 8 U.S.C. § 1252(g). 

The Supreme Court in Amer, can-Arab, 119 S. Ct, 936, dealt with the reach of 

Section 242(g) where the issue was whether it baned judicial review of a claim by 

members ofthe Popular Front for die Liberation of Palestine (PFLP) diat the INS had 

unfafrly targeted them for deportati'3n proceedings, In holding that the section indeed 

appUed, the Court found that it "apiiUes only to three discrete actions that the Attomey 

General may take: her 'decision or action' to 'commence proceedings, adjudicate cases, or 

execute removal orders.'" Id at 943. In so ruling, the Court made it abimdantiy clear that 

judicial review of the Attorney Gen eral's decision not to commence proceedings, 

adjudicate cases, or execute removjil orders is sinularly baned. 

Observing that these three aî tions "represent the initiation or prosecution of 

various stages in the deportation prDcess," the Court went on to say diat at each of these 

stages, "the Executive has discretion to abandon the endeavor...." Id (emphasis 

added). In support of this, the Court quoted from an immigration tteatise: 

To ameliorate a harsh and inyust outcome, the INS rruxy decline to institute 
proceedings, terminate proosedings, or decline to execute a final order of 
deportation. This commendable exercise in administrative discretion, 
developed without express statutoty authorization, originaUy was known as 
nonpriority and is now desiĵ nated as defened action A case may be 
selected for defened action treatment at any stage ofthe administtative 
process. Approval of defened action status means that, for the 
humanitarian reasons descri bed below, no action wiU thereafter be taken to 
proceed against an apparently deportable aUen, even on grounds nonnally 
regarded as aggravated. 
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Ms. Dmunel dien asked Juan Gonzalez about his statement during diefr first 

meetmg diat die Cuban community m Miami was exerting pressure on Lazaro Gonzalez 

to insist tiiat EUan remain m die United States. Id. at 239. Juan Gonzalez repeated his 

earUer statement diat Lazaro Gormdez told his fadier that he would return EUan except 

that he would look bad. Id. Ms. Dimmel reported diat Juan told her: 

People are saymg that I am bemg coerced by die Cuban govemment. 
However, you can see that they are the ones being coerced by the Cuban 
community in Miaini. I am not being coerced to meet widi you, I want to 
do so and am doing it voluntardy. He (Lazaro) is bemg pressed by die 
Cuban community. He has five (5) attomeys, I don't. What bodiers me die 
most is that I must prove paternity of my son and what have tiiey (INS) 
asked die relatives in die U.S. to present as proof of relationship? They just 
showed up at die hospital a]id stated diat diey were relatives widiout any 
proof or evidence and INS iprants them custody of my son. I, on the other 
hand, have to prove my relztionsbip. 

They have neither my consent nor my permission to be taking the chUd here 
or there. Imagine diefr insensitivity, in takmg that chfld to Disney world 
and putting him on a boat r.de when he afready suffered such an ordeal. 
They forced hun on die ridi; whde he was crying and screaming; not 
wantiing to do so. My son is suffering, my son needs me and needs his 
grandparents; and I need hitn They don't even let him speak to us. When 
we caU and EUan starts saymg "Grandma I want to be widi you" or "Daddy 
I want to go widi you," they immediately make him cty, or give Mm a 
candy or start tappmg on tt e Unes saying diat die Unes are getting bad and 
hang up the phone. They dont let him talk to us and always have an excuse 
for not letting him speak to us. hi die background you can hear them teUing 
EUan to say he wants to stay m the United States, whereas the chfld is 
saying die opposite to us over die phone. Ifs abusive what tiiey are doing to 
EUan. The boy needs riie. He afready experienced die worst, he's only srx 
years old and needs his fatiier and diey (relatives m Miami) are not taking 
diat into consideration and INS is stiU making me wait for ray son; ifs been 
a month. . . . 

Id. 
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Inspector Agundez telephoned an INS supervisor in Miaini and told him diat he 

was convinced diat Lazaro Gonzalez was EUan's uncle and diat at that time, m -view of 

Ehan's medical condition, an immigration inspection was not possible. Id. at 36. The 

supervisor dierefore instmcted Agimdez to defer EUan's mspection for thirty days. Id. 

Agundez completed die document! which defened EUan's inspection untU December 23, 

1999, and served those documents on Lazaro Gonzalez, Id. at 40-41 (Forms 1-94 and I-

546). Before leavmg die hospital, Agundez insttiicted hospital staff to release EUan iato 

Lazaro Gonzalez' care when he was ready to be discharged. Id. at 37, 40-41. The next 

day. November 26, the hospital did so. Id. at 37. 

Subsequent inquiries by the INS revealed that EUan and thirteen odiers had left 

Cuba aboard a sixteen-foot motor boat about 4:30 Monday morning, November 22, 1999. 

/if. at 30. Witii EUan was his motfc.er Elisabedi Brotons; her common law husband, 

Lazaro Munero; Lazaro Munero's jiarents and two brothers; five members ofthe Nelson 

Rodriguez family, who were distant relatives of EUsabeth Brotons; and Arianne Horta 

and Nivaldo Fernandez. Id. at31-34. Late Monday, the group ran into five-foot waves 

and diefr motor quit Id. at 32. Drifting north, diey baded water untd die boat capsized 

sometime around 2:30 am. on the moming of Tuesday, November 23, 1999. MSG. 32-

33. They took to two mner ttibes tliat had been tied to die boat. Id. at 30, 32. By late 

Wednesday, however, only Ehan, Femandez, and Horta had survived. Mat 33. The 

odiers evidendy had become hypothermic and drifted away from the inner tubes. Id. at 

32-33. On die night of Wednesday. November 24, 1999, EUan was alone on one ioner 
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JAN 5 2D00 

Juan Miguel Gonzalez-Quintana 
Calle Cossio #170 
Cardenas, Cuba 

Dear Mr. Gonzalez-Quintana, 

Thank you for meeting widi United States representatives from die Immigration and 
Naturalization Service (INS) and die Department of State (DOS) on December 13di and 31st. 
We have reviewed die infonnation and documents you have provided to cstabhsh your 
relationship to EUan Gonzalez. We have detennined that you are Elian's biological fadier and 
lawful guardian and, as such, you have die righl and obligation to represent EUan m all legal 
transactions and acts in which EUan has an interest. Therefore, wc recognize your audionty to 
SDcak on behalf of your son Elian in immigration mattcn. Consequentiy, we are grannng your 
request to withdraw Ehan's application for admission to die United States, a key step m rcun.tmg 
YOU wilh your son. Also, consisteni widi the wishes you expressed at our two interviews widi 
you, we accept your decision not to assert Elian's right to apply for asylum m die United States. 

We arc contacting your relatives in Kliami, who have been caring for Elian since his 
rescue at sea and Roger Bemstein, the attorney who has asserted diat he and his associates 
represent Eli'an in immigration matters, to advise diem of our decision. We have explamed to 
them that you have expressly declined to audiorize Mr. Bemstein and his associates to represent 
Elian in immigration matters, and that we dierefore cannot recognize them as Elian s 
f e p r e s ^ i r e f w e have also explains! that we have detemiined diat, according to your wishes, 
Elian is not asserting his right to apply for asylum in the United Sutes. Therefore we arc not 
acc^^g die asylu:; applications pVeparcd and submitted by Mr. Bemstem and his associates 
and signed by Elian or Lazaro Gonzalez. 

As you are aware from our meeting, the process of rettuning your son to Cuba is ^ 
complicated and aldiough we hope to receive cooperation from your femily m M ^ ? ™ ' > 
he delays or challengeslo our decision. It is our hope diat you and your rclattves » M ' M U v^" 

. be able?o work together as a family to ensure that Elian is returned to yoa « J ' ^ f P ° " f ^ 
We have asked them to work out an anangement for retummg Ehan to you ^V^^^ "̂ ^̂ ^̂ ^̂ ^̂ ^̂  
week Should you wish to come to die United States to pick up Ehan or should your "lanvcs m 
Miami want to «cort him back to Cuba, the hnmigration and NaturalizaUon S e - i « would b^ 
pleased to provide whatever assistance would be appropriate. We are also aware diat neutral 



Joan Mig'jel Gonzalez Quintana 
Page 2 

third parties have offered to facilitate Elian's return lo you. Should you wish to seek die 
assistance of such a third party, we are ready to work with dicm as arrangements are sought to 
reunite you and your son. 

ichael ye^on' 
Executive Associat̂ Conunissioner 
for Field Operations 



OfTic* of the Executive Aisociile Commissioner 4251 Strut tfW 
Washinglon. DC 20536 

JAN - 5 2D00 

Mr. Lazaro Gonzalez 
2319 N.W. 2nd Stteet 
Miami, Florida 33125-5207 

Dear Mr. Gonzalez, 

We appreciate your cooperation during our consideration of immigration matters relating 
to Elian Gonzalez and your meeting widi us in Miami on December 20dL After careful 
consideration and consultation widi her legal advisors, die INS Commissioner has made several 
determinations in diis case, of which I am now prepared to inform you. 

The INS has been in direct conUct with Juan Miguel Gonzalez-Quintana. Mr. Gonzalez-
Quintana has provided reliable documentation dut he is Elian's biological faOier and dial he now 
has legal custody of die child under Cuban law. As such, he has die right and obUgation to 
represent Elian in all legal transactions and acts in which Elian has an interest. Therefore, we 
have detemiined that Mr. Gonzalez-Quintana has die audiority to speak for his son in 
immigration matters. After carefidly considering all relevant factors, we have determined diat 
diere is no confUct of interest between Mr. Gonzalez-Quintana and his son. or any odier reason, 
that would warrant our declining to recognize the audiority of tiiis fedicr to speak on behalf of 
his son in immigration maners. Further, wc took steps to ensure dut Mr. Gonzalez-Quintana 
could express his ttue wishes at our interviews widi him, and after carefully reviewing die results 
ofthe interviews, we are convinced diat he did so. 

Roger Bemstein and several ofhis associates, attorneys in Miami, have submitted several 
Fomis G-28. Notice of Entty and Appearance as Altomey, for Elian. Some of dicse Forms G-28 
were signed by you on behalf of EUan. On odiers. Elian himself has printed his first name. After 

• careful consideration, we have determmed dial we cannot recognize any of die Fonns G-28 as 
audiorizrog diese attomeys to represent Elian in immigr̂ on matters. Aldiough die INS has 
placed EUan in your physical care, such placement does not confer upon you Ac authonty to act 

/ on behalf of Elian in immigratioa matters or audiorize representation in. direct oppositton to the 
express wishes of die child's custodial parenL Further, we do nol beUeve that Ehan, who 
reccndy tumed six years old, has the legal capacity on his own to auttionre representation. 
Finally, Mr. Gonzalez-Quintana has expressly declined to audiorize Mr. Bemstein or his 
associates to represent Elian. Therefore, die INS cannot recognize diem as Ehan's 
representatives. 



Mr. Lazaro Gonzalez 
Page 2 

In our dfrect conversations with Mr. Gonzalez-Quintana, he has repeatedly informed us 
ofhis decision not to assert Elian's right to apply for asylum. Mr. Bemstein and his associates 
have prepared and submitted asylum applications on Ehan's behalf̂  one of which was signed by 
Elian. After careful consideration, we have determined dial EUan does not have die capacity to 
apply for asylum without die assistance ofhis parent. Fuither, neidier the applications*you have 
submitted nor any odier information available mdicates diat Elian would be at risk ofhaim in 
Cuba such diat his interests might so diverge from diose ofhis fadier that his father could not 
adequately rcprcscni him in this matter. Therefore, given Mr. Gonzalez-Quintana's decision not 
to assert Elian's right to apply for asylum, wc cannot accept the asylum appUcations as having 
been submitted on EUan's behalf 

Mr. Gonzalez-Quintana has also repeatedly requested that Elian be returned immediately 
to his custody in Cuba. We consider this to be a request to withdraw EUan's application for 
admission to the United States, made by Elian's custodial parent with authority to speak for Elian 
in immigration matters. Therefore, wc have granted Mr. Gonzalez-Quintana's request to 
wididraw Elian's application for admission to the United Slates. 

Upon his arrival, Elian was temporarily paroled into die United States. Arrangements 
should now be made within the next nine days for Elian's reunion with his father. It is our hope 
that you will be able to make arrangements with your nephew to ensure that Elian is returned to 
him and his immediate family as soon as possible. The INS is prepared to provide whatever 
assistance would be appropriate. We are also aware that neutral third parties have offered to 
facilitate Elian's retum to Cuba and we are ready to work with them as arrangements are sought. 

We appreciate your family's immediate willingness to care for and comfort Elian after 
the tragic loss ofhis mother and stepfather and his ordeal on the high seas. Please be assured 
that wc would be happy to facilitate continuing contact between Elian, his fadier, and your 
family. If EUan and his immediate family wished to apply for tourist visas at some point in die 
future, the Consular Section at the U.S. hiterests Section in Havana would, of course, consider 
them very favorably. 

Sincerely, 

ichapATPearson 
Executive A ôciate Coinmissioner 
for Field Operations 
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L'.S. Department of Justice 
Immigration and Naturalization Service 

OfTice ofthe Executive Associate Commissioner 4251 Street NW 
WasSinpon. DC 20536 

JAN 5 20OO 

Roger Bemstein 
Hackley, Bemstein & Osberg-Braun, Attomeys at Law 
Tumbcity Plaza 
2875 I91st Stteet, Penthouse IB 
Aventura, FL 33180 

Spencer Eig 
420 Lincoln Road, Suite 379 
Miami Beach, FL 33139 

Dear Messrs. Bemstein and Eig, ^ 

We have received the letters you have sent regarding your claim to represent Elian 
Gonzalez and appreciate your meeting widi us in Miami on December 20di to discuss diis 
matte: We understand diat you continue to assert diat. through his dfrect consent and die 
consent of Lazaro Gonzalez, you represent Elian Gonzalez. After consulting widi her legal 
advisors and carefully considering this matter, die Commissioner of die INS has made several 
determinations, of which I am now prepared to infonn you. 

The INS has been in direct contact widi Juan Miguel Gonzalez-Quintana. Mr. Gonzalez-
Quinuna has provided reliable documentation dial he is EUan's biological fadier and dial he now 
has legal custody of die child under Cuban law. As such, he has die right and obUgation to 
represent EUan in all legal ttansactions and acts in which Elian has an interest Therefore we 
have detennined diat Mr. Gonzalez-Quintana has die authority to speak for his son m 
immigration matters. After carefidly considering all relevant factors, wc have detcnnmed diat 
diere is no conflict of interest between Mr. Gonzalez-Quintana and his son, or any odier reason, 
that would wanant our declining to recognize die audiority of diis fadier to speak on beJialf of 
his son in munigration matters. Further, we took steps to ensure that Mr. Gonzalez-Quintana 
could express his tme wishes al our intavicws widi him, and after carefully reviewmg die results 
of the interviews, we are convinced that he did so. 

You and your associates have submitted several Fonns G-28, Notice of Entty and 
Appearance as Attomey. for EUan. Some of Uiese Fonns G-28 were signed by Lazaro Gonzalez 
on behalf of Elian. On odiers, Elian himselfhas printed his first name. After careful 
consideration, we have determined dial we cannot recognize any of die Forms G-28 as 
authorizing you to represent Elian in immigration matters. Although the INS has placed Elian 
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Roger Bemstein., 
Spencer Eig 
Page 2 

in the physical care of Lazaro Gonzalez, such placement docs not confer upon Lazaro Gonzalez 
the authority to act on behalf of Ehan in immigration maners or authorize representation in direct 
opposition to die express wishes of die child's custodial parent Further, we do not beUeve that 
Elian Gonzalez, who recently tumed six years old, has the legal capacity on his own to authorize 
you to represent him. Finally, Mr. Gonzalez-Quintana has expressly declined to authorize you or 
your firms to represent Elian. Therefore, die INS camiot recognize you as Elian's 
representatives. 

In our direct conversations with Mr. Gonzalez-Quintana. he has repeatedly informed us 
ofhis decision nol to assert EUan's right to apply for asylum. You have prepared and submitted 
asylum appUcations on EUan's behalf, one of which was signed by EHan. After careful 
consideration, we have determined lhat Elian does not have the capacity lo apply for asylum 
without the assistance ofhis parent. Further, neither the appUcations you have submitted nor any 
odier information available indicates that EUan would be at risk of harm in Cuba such that his 
interests might so diverge from diose ofhis father diat his father could not adequately represent 
him in diis maner. Therefore, given Mr. Gonzalez-Quintana's decision not to assert EUan's right 
to apply for asylum, wc cannot accept the asylum applications you have submitted on EUan's 
behalf 

.Vfr. Gonzalez-Quintana has also repeatedly requested lhat Elian be returned immediately 
. to his custody in Cuba. We consider this to be a request to withdraw Elian's application for 
admission to die United States, made by EUan's custodial parent with authority to speak for Elian 
in immigration matters. Therefore, we have granted Mr. Gonzalez-Quintana's request to 
withdraw Elian's appUcation for admission to die United States. 

Wc appreciate your cooperation as we considered your claims to represent Elian. 

Sincerely, 

; l A. Pearson 
Executive AssociatejCommissioner 
for Field Opcratioi 
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Oflice ofthe Gencrul Counsel 
425lStntlNW 
Washington. DC 20536 

MEMORANDUM FOR DORIS MEISSNER 
COMMISSIONER 

FROM: ^ Cooper 
General Counsel 

SUBJECT: Gonzalez 

JAN 3 2000 

QUESTIONS PRESENTED 

Who has die legal audiority to speak on behalf of the six-year old Cuban n .̂̂ nf ' Elian 
Gonzalez - his fadier, his great uncle, or die attomeys chummg to represent Ehan? 

Given Elian's father's apparent legal audiority to speak for die child i^jifration 
matters under what circumstances should the child's mterests be considers! apart from 

e^;e^e?wishes of die parent regarding disposition of die child's apphcatton for 
admission and his asylum appUcation? 

A. Is the fadier able to represent adequately die immigration mterests of die 
child? 

B. May Elian apply for asylum in dfrect opposition to die expressed wishes ofhis 
fadier? 

THMARY ANSWERS 

The documents and odier submitted material indicate diat Juan Miguel 
Gonzalez-Quintana has die legal authority to speak for his son EUan. 

The INS must detennine whedier die fadier has an mterest diat conflicts widi his ability 
^ r e ^ e T A e immigration interests ofthe chUd. Spccific l̂y. die Jl̂ S mu«^»^idcr 
wheSTdie possibility of coercion precludes EUan's fadier from makmg h.s tme 
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intentions known and speaking on behalf of Elian and whether EUan's asylum application 
represents a divergence of interests between die father and child. 

A. After evaluating die testimony of the fatiier and the uncle, we beheve the 
father is able to convey to the INS his true mtentions regarding EUan and to 
represent adequately die immigration interests ofthe child. 

B At his tender age, Elian docs not have die capacity to seek asylum on his 
own behalf Smce there is no objective basis to bcUeve diat EUan is at risk 
of pcnecution or torture, die INS should nol accept his asylum application 
against the expressed wishes ofhis father. 

DISCUSSION 

1 Who has die legal audiority to speak on behalf of die child - his fadier, his great uncle, or 
die attorneys claiming to represent him? 

Juan Miguel Gonzalez-Quintana has submitted numerous documents establishing that he 
is die father of EUan Gonzalez. EUan's great uncle. Lazaro Gonzalez, does not dispute diis 
claun. Because die child was bom out-of-wedlock, some have questioned whedier dus fact 
affects die father's legal rights. Under Cuban law, however, parental rights are unaffected by 
questions of legitimacy. Constitution of Cuba, Article 37. 

In immigration marten, relationships are generaUy assessed under die law of die 
jurisdiction where die relationship arose. See e.g., Matter of Hosseinian. frit Dec. 3030 (BIA 
1987). Cuban law also reinforces die righl of both parents to exercise parental amhority. Articles 
82 and 83 of die Family Code of Cuba provide that mmor children shaU be under die audiority of 
their parents and dial parental audiority is shared joindy by bodi parents. Should one Parent die, 
as in diis case, die surviving parent becomes die sole individual audiorized to speak for the chdd. 
The specific rights and duties of a parent, enumerated in Article 85 of die Family Code, include 
die obligation to represent die child in all legal ttansactions and acts in which diey have an 
mterest (Article 85, clause 5). While a person may lose die right to exercise such audionty, die 
absence of any evidence shovring diat a court has deprived or suspended such audiority would 
indicate diat die parent's rights continue in force. (See attached Opinion from Libnuy of 
Congress.) 

Widiout the consent of die surviving parent, die great-uncle, Lazaro Gonzalez, has no 
legal basis to act on behalf of EUan in immigration matters. Aldiough attomeys in diis case have 
characterized him as EUan's legal guardian, he has submitted no evidence and made no claim 
diat he is actually a court-appointed guardian. While INS has placed the child into Lazaro 
Gonzalez's care, the fact dial EUan has been released to him does not audionze hun to speak for 
the child in immigration matters. Instead, he has agreed to care for die child and ensure ttiat he 

• appears at all immigration proceedings. 8 CFR 236.3(b)(4). Given diese factors. Lazaro 
Gonzalez has no legal basis at diis time to represent EUan in immigration matters. 
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Three attorneys have submitted Form G-28. Notice of Entty and Appearance as Attomey 
or Representative, widi Elian's signature. They assert dial diey represent EUan. and nol Lazaro, 
diough they have conceded diat diis representation is dirough die consent of Lazaro Gonzalez, as 
well as by the apparent direct consent of Elian. The attomeys have also indicated lhat Elian 
wishes to pursue his appUcation for admission in die United States. Although the attomeys claim 
to have die audiority to speak on EUan's behalf, the law does not appear to support this claim. 
While dicre is no absolute prohibition against a minor signing a Fonn G-28, die ability to do so 
must be evaluated against general questions of capacity. In the state ofFlorida, for instance, a 
ininor under die age of 18 is not considered competent to enter into contracts. SsS Section 
743.07. Florida Stamtcs (1973). Under INS regulations, die parent or legal guardian may sign ^ 
die application or petition of someone underdid age of fourteen. 8 CFR 103.2(a)(2). Thus, while 
it appears diat EUan may sign die Form G-28, die INS gcncraUy assumes that someone under die 
age of 14 will not make representation or other immigration decisions widiout die assistance ofa 
parent or legal guardian. Here, die fadier has expressly stated dial he does not audiorize die 
attomeys to represent Elian, and dial he does not want EUan to seek asylum. Unless die INS has 
direct evidence of EUan's capacity, EUan's signature on die Fonns G-28 does not bear much 

• weight. 

Fuither, die attomeys appear to have a potential confUct of interest In thefr letter of 
December 15,1999, diey stated diat tiiey represent Elian, "by direct consent, as well as_ dirough 
die consent of Lazaro Gonzalez, EUan's custodian, who is cuirendy his legal guardian in die 
United States." As stated above, Lazaro Gonzalez has no legal basis to represent die 
immigration interests of EUan. Thus, his personal mterests in diis matter are separate and apart 
from Elian's immigration interests. Since Lazaro Gonzalez appears to have retained the services 
of die attorneys on Elian's behalf, any fiduciaty duty diey owe to Lazaro presents a potential 
conflict of interest 

The INS has no basis to reject die fadier's parental authority. Therefore, we presume diat 
he has the legal authority to speak on behalf of die child in immigration matters. 

2. Given the fadier's apparent legal audiority to speak for the chUd on unmigration matters, 
under what circumstances should die child's interests be considered apart from die 
expressed wishes of die parent reganiing disposition of die child's appUcation for 
admission and his claim for asylum? 

On December 14.1999, attorneys retained on behalf of EUan Gonzalez by Lazaro 
Gonzalez submitted an asylum appUcation, under Elian's signature, claiming dial EUan would be 
persecuted on die basis ofhis social group if he were retumed to Cuba The attomeys assert that 
die child is raising the asylum claim independendy. raflier flian flnough a guardian or 
representative. The father has expressly stated diat he does not want EUan to seek asylmn The 
attorneys have also indicated diat EUan wishes to pursue his appUcation for admission m the 
United States while Elian's faflicr has stated he wants EUan rettimed to Cuba. 

The attorneys have asserted dial Elian's fadier cannot speak for him in immigration 
maners because he is under die control and jurisdiction of die countty from which Ehan fears 
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persecution Because die fadier outwardly supports die regime, die attorneys claim dial he 
cannot represent the child's best interests. They also daim that die Cuban government has 
prevented the fadier from expressing his actual wishes for his son 

While we do nol regard die attorneys as audiorized lo represent die iinmigration interests 
of Elian dieir assertions call into question die fadier's ability to represent adequately the 
iinmigration interests of die child. The underlying question goes to wheflier die fadier's personal 
interests confUct widi his representation of die immigration interests of flic child to a degree 
sufficient to justify interference widi his parental audiority. In this case, flic possibUity ofa 
confUct has been raised based on allegations dial die fadier is not free lo express his wishes and 
die assertion diat diat die chdd is free to raise an asylum claim regardless of flie fiiflier's wishes. 

A. Fadier's ability to represent the immigration interests of die child 

Immigration law presents little guidance on die resolution of a parent's abiUty to 
adequately r̂ resent die interest of die child. In Johns v. DOJ. 624 F.2d 522 (5'̂  Cfr 1980). die 
Fifth Circuit held dial die government violated die due process rights ofa five-year old Mexican 
national when it issued a deportation order against her. because die attomey retained to represent 
her spoke for her aUeged parents, radier dian die child. In fliat case, flic court found a cl«r 
diveracncebetweenflieintercstsofdiechildanddioseofdie"parents. who had no legal 
audiority over the child. The court fiirther found dial flic Mexican birth modier. who claimed her 
child had been kidnapped, did not necessarily represent die interests of die child given that she 
had not seen die child since die day she was bom. hi making its findmg. the court noted lhaUhc 
child had been raised in a different culttirc. spoke a different language, and would, if deportwi, be 
retumed to her namral mother's home to reside widi two older sibUngs who had never seen ha 
and widi whom she could not communicate. Id. at p. 524. The Fifdi Circuit remanded die case 
to die disttict court wiOi insttuctions to zpj>om\ i guardian ad litem to represent the chiia m au 
funher proceedings. Id. 

hi this case the aUeged inability of die fadier to adequately represent die mterests of die 
child rests not on aky esttangcment between fadicr and child or die fadier's '"abiUty to 
adequatdy assess die best interests ofhis child. To flie conttary. . , 
including die interview of flie faflicr and flie numerous affidavits he provided, csttibhsh fliat flic 
ladier and child share a close relationship, and fliat flie faflicr has exercisoi parrot̂  
responsibility and conttol for example, in the education and hcalfli care of ^e child. U ^ flie 
aUeged inabiUty of flie faflier to adequatdy represent flie mterests of flie child is based on ttie 
possibiUty fliat the faflier has been coerced. If coerced, flic faflicr's rcpresmtatton of flie 
Lmigratt'on interests of flie child may conflict wifli flic faflicr's mterest m his own personal 
safety rendering him unable to adequatdy represent flic child in i^mugratt^i^^ FoDowmg 
Johns, fliis inabiUty would require flic ̂ omtm^t ofzguardmnadlitan to xtp^ 
toTgration inter̂ ts. Accordingly, it U necessaty to evaluate flic possibiUty of (»^^ and to 
'determine wheflicr flic faflier's abiUty to adequatdy represent flic mterests ^« ^^'^^ 
.immigration matters is impeded to such a degree as to justify an interference wifliflie faflier s 
assertion of parental authority. 
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On December 13,1999, flic Officer in Charge for flie INS Havana sub office 
(accompanied by the First Secretaty and Chief of flic PoUtical/Economic Section of the US 
Interests Section) interviewed Juan Miguel Gonzalez-Quintana al his home. Mr. Gonzalez-
Quintana described in great detail his close rdationship wifli his son. He submitted affidavî  
from several ndghbors, family friends, physicians, and EUan's teacher attesting to flie affection 
between flic faflier and son as wdl as flic responsibiUty flic faflier has taken ui his son's Ufe. He 
expressed his wishes fliat EUan be returned to him, fliat Elian not be aUowed to apply for asylum, 
and fliat Elian not be represented by the attorneys puiporting to represent him in flie United 
States. Mr. Gonzalez- Quintana was also asked '.o express his wishes wifliout speaking (in 
writing) in order lo proiect against flic possibUity of auditoty monitoring of flic interview by 
Cuban offidals. Mr. Gonzalez- Quintana again expressed, in writing, his wish for flic child to 
remm to Cuba. The Officer in Charge found fliat "flic honesty, concern and ttuflifiJness on flic 
part of Mr. Gonzalez-Quintana was palpable..." Thus, Mr. Gonzalez-Quintana's demeanor, as 
assessed m person by flie Officer in Charge, supports flic conclusion fliat flic faflicr's expressed 
wishes are not motivated by outside influences. The numerous affidavits attesting to flie dose 
relationship between the faflicr and son lend fiirther credence to flie father's request fliat his son 
be retumed to hira. 

On December 20, Elian's great unde, Lazaro Gonzalez, was intenriewed at flic INS 
District Office in Miaini. Lazaro Gonzalez expressed his opinion fliat flic faflier's statements 
were coerced. He based fliis conclusion on four factors. First, Lazaro Gonzalez stated fliat Mr. 
Gonzalez-Quintana, in two phone calls, asked fliat Lazaro Gonzalez and his family take care of 
EUan The first of fliese conversations occuned prior to EUan's arrival m flie Umted States , and 
the second occuned on the day Elian was found at sea and brought to a hospital in Ft 
Lauderdale In subsequent conversations, Elian's faflier demanded flie boy's rettim. The f^er 
never mentioned to INS a conversation prior to EUan's anival in flie United States and never 
acknowledged fliat he had ever asked his unde to care for flic child. Next. Lazaro Gonzalez, as 
wdl as his daughter, noted flie tone of flie subsequent tdephone convcrsattons wifli flie father, 
and opined fliat he did not appear to be speaking fredy. Thfrd. Lazaro Gonzalez rtated fliat, 
according to family members living in Cuba wifli whom he has spoken, Cuban offiaals are 
present at the faflier's home and have prevented him from leaving. Fourth, one of flie attomeys 
stated fliat he was told by a reporter in Cuba fliat, according to sources m Mr. Gonzlez 
Quintana's ndghborhood, flie faflier had appUcd wifli flie U.S. Interest Scctton for the lottety 
program to come to flic United States. Because of flic manner m which flic DOS and flic IN^ 
record appUcations for various immigratioii programs, it would be impossible to use government 
records to rule out completdy fliat possibiUty. 

In order lo ensure fliat wc have examined fidly flie question of coercion, flic USS sought a 
second mterview wifli Juan Migud Gonzalez-Quintana. At flic request of bofli t « US and 
Cuban governments, a neuttal site was selected, flic home of flie repr««itattvc of Aie Umted 
Nations International Children's Emergency Fund (UNICEF). The E^S o£fic« m charge who 
had conducted flic first interview also conducted fliis interview which was held on Decemb w 31, 
1999 As was flie case at flic December 13, 1999 interview, Mr. Gonzalez was accoinprned by 
his parents who were present for flie intoview. was asked a number of questions by flic OIC, and 

'It should be noted here fliat we have found no evidence fliat flic faflicr consented to Ehan's 
travel to the United States prior to his departure. 
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was also given a set of written questions. The OIC concluded fliat Mr. Gonzalez "spoke 
tmflifully." The OIC was convinced diat Mr. Gonzalez "appeared honest and concemed for the 
wcU being ofthe child and in wanting flie child wifli them [flic Gonzalez fmiily] in Cuba 
immediately." 

The statements of Lazaro Gonzalez, as weU as a general understanding of flic practices of 
the Castto regime, make it essential fliat the INS closely examine flic voluntariness of flic faflicr's 
statements. The evidence of coercion, however, is far from compeUing when weighed against 
flie personal interviews ofthe faflicr and flie inieipretatton of fliose interviews by flie INS officer. 
Equally important, flie existence of poUtical pressure does not necessarily mean fliat flie faflier's 
expression ofhis wishes is not genumc. If flic faflier's statements ttuly reflect his beUcf as to flie 
best interests ofhis child, flien flicrc is no divergence of interests. His statements would reflect 
his assessment ofhis child's best interests and should generally be given effect, nottviflistanding 
any political pressure he may feel. Accordingly, it is important to evaluate all available evidence 
wifli an eye toward dctenmning not merdy wheflier flie faflier is subject to poUtical pressure or 
even coerdon, but wheflier he is acting against his ttue beUef as to flie best interests ofhis child. 

First, flie opinions of Lazaro Gonzalez and his daughter, based on flie tone of telephone 
conversations, conflici wifli flic INS officer's interpretation of her interview wifli flic faflier. 
Because flie INS officer interviewed flic faflier in person and was convinced fliat flie faflier is 
speaking ttuflfrully and freely, we bdieve fliat her interpretation carries more wdght flian flie 
opinions of Lazaro Gonzalez and his daughter. 

Second, flie telephone conversations, recounted by Lazaro Gonzalez, wherein flic faflier 
asked him to take care of flie child do not estabUsh a bcUef on flie part of flic faflier fliat flie chfld 
should remain in flie United Sutes pennanenUy. If ttue, flic first of fliese convcrsattons occuned 
prior to Elian's anival in flie United States and prior lo any knowledge on flie part of flic faflier 
diat EUan's mother had perished a: sea. Her ttagic deafli fimdamentally changed flic 
cireumstances such fliat any prior statements of flie faflicr create no inference as to his tme 
bdiefs after flie event. The second conversation wifli flie faflicr occunred while Ehan was being 
examined and treated at a hospital in Fl. Uudcrdale. The faflier's aUeged request fliat Lazaro 
Gonzalez take care of flie child is subject to varying inteipretations. At flic second interview, the 
OIC asked flic faflier to discuss his earlier convcrsattons wifli Lazaro Gonzalez. He disputed 
Lazaro's version EUan's fiiflier stated "Al all rimes I asked fliat EUan be retumed to me." 
EUan's grandfaflier interjected and flic OIC summarized his view "At no time during his 
conversation wifli his broflier did he ask him to take care of EUan. As a famdy^ey did not have 
to say such a fliing. Ifs humane and as famUy, it is an obUgation." Assummg Ehan s faflier 
made flie statement, we believe flie most reasonable interpretation U fliat it was a nonnal reaction 
of a father to flie circumstances ofhis five year-old son's lone anival and medical tteatment m a 
foreign countty following flic ttagic deafli ofhis moflier, raflier flian a request fliai flic chdd 
remain wilh Lazaro Gonzalez indefinitely. 

Third flie statements of flie attomey concerning flic faflicr's alleged applications under 
flie United sites lottcty program cany little wdghL We asked EUan's faflier m flic wnttcn 
questions wheflicr he had applied dflicr m person or by mail to flie US IntcrostsSechon for 
pennission to go to flic United States. He indicated in writing fliat he had not The statements 
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u V UJ r.^ f,,r5.n immigrant visa arc based on hearsay and cannot be confimied or 
that he had apphcd ^.S. Even if we assume flie fiiflier had applied under 
denied by die U.S. bteresc concerning flie circumstances of fliose apphcaUons 

ĉuiTrSô^̂^ 
Ss child have drastically changed from die time of any such apphcation. 

Fourth EUan's great unde and flic attorneys argued fliat faflicr's freedom of movement 
Fourth, than s grwi ̂  Questioned Mr. Gonzalez-Quintana at flic second 

hasbeenresttictedbyhisg^^^ 
wntten submission about flus^le^on ̂ ^ n of movement we 
flie Cuban govemment. W « . ^ ° ^ V ^ " ^ „ . Q U ^ is Certainly under a lot of scmtiny by 
have m our own countty and iJ^owcvcr , fomid evidence fliat he is un l̂e 
thepressandbyflicaba^^^^^ 
^^''^'^r^'hi^rrtoi^?!^ WchaveassumedforpuxposesoftV ; 
or "^^df^^^ the faflicr's freedom and fliat he is being momtor.. 
recommendauon fliat flicre ^ ^ ,̂̂ 1 believe that leads to an 
both bv the Cuban govemment and by Uie Luoan press, om wc u ^ 
u^^^Ve ̂ t flie ffflicr's request for his child's remm is not gcnume. 

Pinallv flie faflier's loving and active rdationship wifli his chUd, as established by Ids 
Fmally, the ̂ ^"Jj ° , . ^ circumstances under which he now finds his 

interview and "^"^^^^i^"^?;,^^^^^^^ a foreign countty immcdiatdy 
six year-old son, ^.^f^^f moiT^rs^^ suggests fliat flie Sher's request for his diild's 
foUowing flic ttagic deafli of lus " ^ ^ j ^ " ' ^ ^ ! ^ ^ f^^'^^^^ currentiy before flic INS, we 

sr=o=btê^̂^̂^̂  
child's interests m mumgration matters. 

After weiehmg flie mfomiauon wc have gafliered, we believe flie faflier is able to 
represenrade;at^Lchild'sirn^^^^ 
giVe effect to flie faflier's request for flic b^Uê  EUan's faScr is able to speak 
Siflidrawal of Elian's ^V^^^^^^^J-^^^'^^^^^^ States to assert 
on bdialf ofhis son, we shou d ̂ "id̂ thal were than s » ^ recognize EUan's faflier's 
his parental aufliority. wc bcUcvc fliat flic INS would be roqu red ̂> ^^^^ 
interests wifli respect to all immigrahon mattcj. ^ v « h a n . ^ U ^ ^ ^ fefli« sam ^^^^ 
necessarily diange flie custody anangement we sought with micie m m 

under th. rcftgce prosram. W o r e «e must ^^^^f ! ^ ' J ^ ^ ^ ; ' ^ ' ' 
tamigration apptoticn on » fear otpersecuuon for hunself or his lamiiy 
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B. EUan's asyluin appUcation 

While an apphcation for asylum and a request for witiidrawal of an application for 
admission are inhercndy conttadictoty requests, die acceptance ^ Pf=̂ '̂̂ 5̂ Ĵ ^̂ ^̂ ^ 
wiflidrawal ofhis child's appUcation for admission docs not necessarily P/̂ l̂ ê a dul^^^^ 
applyin«̂  for asylum independent ofhis parent INS must detcnnme whether it wiU acccp an 
S^S^ ap? ic^on prepared by one of flic attomeys daiming to reprcsetit Ehan and filed und« 
E S ^ture. -SelNS has insttucted its Texas Seivice Center to hold flic application unttl 
this determination is made. 

A child's right to scdc asylum independent ofhis parents is weU established. Section 
.nsr^vn of INA Dcnnits any individual physicaUy present in flic United States or who 

Si?Um^d Strs^including any dien who has been brought to *e United Stat̂  after 
rvhSblTn interdicted in intcmationd or Umted states watcrs--to a^^^ While 
S 2̂ 8(a)r2 of flic INA describes certain exceptions to fliis right, those cxccpttons are not 
L S k S c ^ e . There are no age-based restticttons on applying for asylum Because flie 
sfatute dô ^̂ ^̂^ place any age rcsttictions on flie abiUty to seek asyhim, it mustbe taken as a 
rivrihat under circmstances even a vcty young diild may be considcr«l for a grant of 
f v L ^ e i ^ S n«d not, however, process such appUcations if flicy reflect that flic purported 
^^Snts areio >̂ "̂ ^̂ ^̂ ^ they necessarily lack flie capacity to understand what flicy^ 
app icanis arc "̂ > 6 ' aoolicarions do not present an objecttve basis for ignonng 
Z ' P . ^ - : { ^ l ^ l % v Z ^ o n s Cô ven'rlon on the Rishu ofthe Child requires 
state parties to: 

take appropriate measures lo ensure fliat a diild who is seddng refugee stattis or 
who t; considered a refiigee in accordance wifli ''PP^^^H'^?^,^^^^ 
domestic law and procedures shall, wheflier unaccompanied or « ĉompani«i by 
his or her parents or by any other person, receive appropnate protechon and 

• humanitarian assistance in flic enjoyment of applicable nghts. 

United Nations Convention on flie Rights ofthe Child. Article 22,28 LL.M. 1448.1464 (1989).' 

Ndtiier section 208 of flie INA. nor flic Convention on flie Rights of flie Cm.^^^^''' 

flie express opposition of flic duld's parents. 

The Scvenfli Cirouit helped define fliose circumstances in 22 l2I^f |^^^7^^^^^ 
7̂ 1 n*Cir 1985̂  TheCourthddflutflicsigmficanirightsofparentstodirectfliehfeofth^^ 

iL';d'«;!!̂Lr;Se';h.dftom»ĵ  
• The United States is a signatory to the United Nations Convention on the Rights ofthe ChUd, 

not a party. 
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bov and eranted asyluin without notice to the parents. The Seventh Circuit held that the boy and grated asyi ^̂ ^̂  ^ ^ ^ j ^ ^ 
govemment had ' " " " ^ ^ ^ ^ ^ ^ T , , , court found it persuasive that the boy, who was twelve, 

,n^ssingthep.«J.'n^U^^*^^^^^^ 

of procedural due P - ^ ! ! " " ^ ? ^ risk of error inherent in ±e chosen 
assess fl;= private,ntê l̂ ffê ^^^ 

' ' " r i >t P o l S coi^ f o ^ â t the involvement ofthe parents must b= v̂ agted against 
analysis, the Ealsysb^ ultimately concluding thai the parents' risk - the loss of 
any ""P'-^SProeedi^l n««^^^^ 

procedure. 

The Sunrcme Court has appUed flie same balancing test in assessingflic standard of proof 

necessa^topSf l ie tSnSofp.^^^ ^^"^^""VT^'b^S^Fo^u^'cX^ 
r !^mlS«rof family Ufe is a fimdamental Uberty interest protected by flie Fourtccnfli 

temunahon of p-jrental nghts. " •="?"i^!Pr. .,,u^^ resulting in a substantial mterference 
perhaps indefinitely. EUan's sepamtion ftonj his father, r̂ ^^^ ^ 
Srifliflie faflier's parental rights. So. whik Santô ^̂ ^̂ ^̂ ^ 
INS must keq. in mind flie potennalinterfercnccw^̂ ^̂ ^ 
detemiining wheflier to accept and ^^^J^^*"" wh^hidd^ly 
Seventh Circuit addressed flie compettng ^ ' f ' f ^ ^ j ^ ^ ^ f ^ ^ ^ ^ ' f h J v ^ ^ rights by 
expressed his desire to apply for asylum '"̂ ^ °f thc pan^;? ̂ ^ ^ ^ ^ 
requiring flic govemment to allow flie pareiits to P^^^P^^l^ ̂ '^ rpaitic^einthc 
H L . the faflicr may not have an opportunity. " J ^ J J ^ f ^ ^ ^ / ^ g ^ ^ J preclude him from 
adjudication of Elian's asylum ^^^'''''ll'^Z^^ 
^avdling to flic United States or >«:ausc he i divergence of interests 
•parental rights of flie faflier. flic INS mus first <i«tcnme whdhCT a ^ B ^^^^ 
Lists wifli respect to Elian's asylum «PPl̂ <̂ *;̂ Ĵ-,f " ^ L ^ L to'dScr question is yes. 
his remm violate United States' '^^^ .̂̂ ^^^^^a^^^^^^ pfo^deTTe feflier wifli\ meaningfiil 
the INS must adjudicate flie apphcatton, but m a way fliat proviaes uie 
opponunity to participate. 
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(i) Elian's capacity to assert a claim for asylum on his own behalf 

While die asylum stamte clearly invests a diild widi flie right to seek asylum, flie 
question of capacity to assert fliat right is unresolved. The Polovchak case recognized fliat a 
ttvclvc-year-old boy was suffidendy mamre to be able to articulate a claun m express 
^nttyctton to Jwishes ofhis parents. It did not specifically reach issues r^la^ej^ 
capadty of a younger child, but opined fliat a twelve-year old was probably at flic low-end of 
^mrity neĉ saty to suffidendy distinguish his asylum interests frorn fliose ofhis paren^ 
^ ^ s t Z c x a^is dearly one of flic factors fluit must be considered m assessmg wheflier he 
ca^^crt an asylum claim. At age six, wdl below flic lower end of necessaiy mattinty 
d S b " ^Scvenfli Cirouit in Polovchak, we have serious doubts «^o Ehan^«P^ity to 
nossKS or ̂ culate a subjective fear of persecution on account of aprotect.̂  ground. There is 
S cSotSm flie infinnatton INS has recrived fluit EUan poss^cs or has articulated a 
^nbrcSrar^fpersecution on aprotect̂  ^ 
Moreover wTdo noTb̂ Ueve fliat Elian, at age six. is competent to affimi fliat the contents ofhis 

r S X t S ) r i c u r a t d y reflect his fear of remming to Cuba, if any. Wc believe, flierefore, 
^ M r J t e S i ^ L e on his appUcation for asylum. EUan lacks flic capaaty to raise an 

behalf. 

(ii) Objeaive basis for a valid asylum claim 

Canacitv is only one ofthe issues that mustbe assessed, however. In cases involving 
-î ^mî nr̂  who mav be eUeible for asylum, the rMl ri,ilrtp '̂« Cmidelmes. 

S S ™ e n d ^ H o r o f "e''5^HCR.^vise adjudicators to assess » " X ' - ^ - „ 

9Flltl̂ :iLTâ !ê = 
w h « r L e appears to be a conflict of interest between the child «.d the parent. UNHCR 

Guidelines, para. 219. 

Thus while EUan appears to be too young to raise an asylum claun on his own behalf; if 

contained ui his asylum appUcation. 

/ EUan's application fbr asylum bases his daim on two ^unds. First. Jo af̂ Ucation 
/ cuan 5 appiii.«̂ uu j ' r ijan's familv including detcntton of Ehan s 
describes past persccutton to members olE^an s family, racivuu^s communist 

' stepfather; imprisonment ofhis great-unde, andhamnnent of h, ^^^^^^^^^^ on 
pSy. Second flie application describes the potenttal for pohttcd 
a poUtical opinion hnputed to him by flie Castro regime, ' " ^ ^ S m̂ v̂cre m̂ ^̂  
suffering tantamount to torture. The appUcation mdudes a request for protectton unflcr mc 
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• . • .rT^rtiire When attorney Roger Bemstdn first submitted flie application on 
? " ' T r i o T r e e S c ^ " ^ hiTcover letter, to supplement the application wifli 
December 10, he reserved ^ ^ " ^ . -^^^^^ Laz^o Gonzalez, Mr. 

S ^ r f l S S s " 4 L s e s who could attest to flie allegations of past 
persecution and flie UkeUhood of poUtical exploitatton. 

f t>,a ;r,fn™ation provides an objective basis to conclude fliat any ofthe 
. ^ro/EuL^freh^^^^^ bear upon flic possibiUty fliat EUan would be persecuted 

cxpcncnccsofEUansreiattves ĵ̂ ĵe are ttoubled about flic possibiUty of 
on account of a protend ̂ ounA ^ 3 ' , o t appear to fomi flie basis of a vaUd 
political «^Pl°>^ !̂̂ ^^^ j ^ ^ S t ^ v ^ a s i s ^ ^ ^ fl^at flic Castto regime would impute to 
daun for "^^^ J ^ f ^ " ̂ ^̂ ^̂ ^̂  any oflicr protected characteristic), which it seeks to 
this six-year old boy a pohttcal °P]̂ ^^^°^ ^ . ^ ^ ^ ^ 502 U.S. 478.112 S.Ct 812 (1992) 

p^ecutors are motivated by the applicant's pohttcal opmion). 

Pin.nv the allegation that any poUtical exploitation of EUan requfres protection under flic 
r H ^ / ; i s t S^^^^^ basis. The assertion fliat flie mental anguish 
Convcnnon Agamst Torture is ŵ mou j 1̂̂^ Convention is purely 

EUan might ^^^-^^^^ S S r S n î dc^^^ Convention, flic appUcant must 
7'''''^.^t. ttftSe to^fwouTd bTiSrcted inlentionaUy. Even if flie Castto regime seeks to 
demonstrate fliat ttie tormre wouiu oc mi v-Hm/̂ . that it has anv intention of mflicttng 
exploitElian for political gait̂ êreiŝ ^^ 

? : 7 ' " . ° r ^ r T e f u 1 Z t e d M I ^ T ^ ^ ^ ^ , H>an.Further,underU.S^aw.iMo ^̂ ^̂ ^̂  

V very narrow: ,t must be P",^!^"^"^^^^^ administration of mind altering 
physical pam or suffamg. die " "^^n^ „ another person. 8 CFR 208.18Ca) 
k t r r L t S a t = ; r o t r j p S o n o f B H a n ^ y t h e C 

involve such tactics. 

we do not believe EUan has the capacity ,0 form 
accountof.protect^^o-^F^-^-^^^^^ 
fbr asylum or proteaion under the "nvmuon '^S'^ . 
is no divergenceorint«.«b.m»tb a^^^^ 

?r;rrvi=ssx̂ obû ^̂ ^ 
2 " a ! ^ a d k : r S ' - t i o n for asylum «bmi«ed underEhan's sipiature. 

Disapproved_ 

Approved for the reasons stated in flic memorandum. 
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LL File No. 99-8098 
December 17,1999 

Dear Ms. Podoby: 

In response to your request for infonnation on die Cuban laws « ^ 6 J 5 
custody S^onofridrci^eadosedpleasefindarepcrtweh^^^ 

for you entifled "Parenial Auflioriiy m Cuba.' 

Webope fliis infomurionishelpfiil.Ifwcmaybcoffiuflicrassistance,plcasc 

let us know. 

Sincerely, 

Norma C. Gutidrrcz 
Senior Legal Spcdalist 

Enclosure 

Janice Podolny 
Chief; Examination Officer 
Immigration and NamraHzaiion Services 
4251 Sf, N.W. 
Washington, D.C. 20536 

00001b 



99-8098 

PARENTAL AOTHORnV IN CUBA 

The requester, die Immigration and Naturalization Services (IKS), asks for an opinion on 
provisions ofCuban family law relating to custody and lesitination. Briefly, die &cts ofthe case are 
asfoUows: AdiUd was l̂ mom of wedlock and, \vhen his inoflier died, the nd&or was under her 
de facto custodianship. According lo die requester, die child's custody was not assigned by flie 
court, but flte parents had a friendly, infonnal shared custody arrangement The requester states fliat 
the child used to spend at least 50% ofhis time wifli his fiatficr.* 

SpecificaUy, INS seeks to ascertain flie foUowing: (1) if flic custodial parent dies, whether 
the non-custodial parem automalicaUy gets custody; (2) whcfl>er it matters that the parents were not 
married when the child was bom. 

The INS has nol finnishcd flic Law Libraty wifli flie birth certificate of die child nor witii any 
oflier legal document pertaining to flie mmor. 

The inquity raises the following issues under the laws of Cuba: 

• Paremiiy and filiation 

• Parenial authority 

Paternity and filiation 

The INS asks for an opinion on flic law pertaining to legitimation. The Consrimdon of Cuba' 
provides as fbUows: 

Artide 37. AU children have equal rights, wheflier fliey were bom m or om 
of wedlock. Any classification of flie nature of flte relationship is aboUshed. 

No statement shall be put on record making any distinction regarding birtiis. 
or flic dvil stams of parents, inflic certificates registering children, nor in any 
other document pertaining to the relationship. 

' TcJcphoftc intaviev, with Jtnic* Podolny. Chief txuriatan Officer al the ImmiBniion and Nuartliatien 
Serv ices (Doe. 16, 1999) 

* CoNSnrvnon Of Ctrt*. u tmended. G«eu OficiU (G.C.V Aucua 1.1992. W«Uied by Umv> Brft*Jc»sl 
Jnfannarion Service. FBIS-LAT-92-22^S. 
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LAW UBRARY OF CONGRESS 2 

The Stale guarantees flie detennination and recogmtion of paternity dirough 

suitable legal procedures.' 

In view of flie above article and based onflie prindple of constinnional supremacy. Ave old 
categories of legitimacy and iUegitimacy are no longff opaative and. 

rea 
'procal rights and obUgations between parents and diildren. 

The registtation in flic Office of flic Civil Regiaty of acts concetmng flie dvU sWus of 
mdivid^"Smair^e.death.acquisittonandl^ 
Law on flic Civil Rcgistty.' 

Artidc 55 of flie Law on flie Civil Registty provkles as fbUows: 

ArtideSS. Parentage ofcMldrenshaU be proved wifli flie certification of flic 
birth registtation issued wifli flie fonnalities established by law. 

Th.̂  lack of a birth certificate Umits flie Uw Libraty's abUity to ascertain flie parrajfĝ  

birth certificate wherein flie aUegcd faflier is named as flie duld s faflier. 

Parental Authority 

Parental aufliority in Cuba is governed by flie FamUy Code of Cuba.' The provisions of flie 
Code relevant to fliis inquity provide flie foUowing: 

Artide 82. Mmor children shall be under the parental aufliority of flieir 

parents.' 

Article 83. The parental auihority belongs to bofli parents joindy. 

' Id. in. J7. 

* Ley SI de Wio. 13.1915. Del R e ^ del E*ado CM (0.0. Au». 0.1983). « t 3. 

* / i in. 12. 

* Supra jMt I. 

' CAdito de U Fioilia. Anouao y ConccnMo (Pivolgicita Winisierio de lusnca, Cub.. \ M-̂ -

* Uirt.S2 
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LAW LIBRARY OF CONCRISS 3 

[Parental aufliority] belongs to only one parent on flie deafli of flie oflier, or 
due to flic fact fliat flie exercise of such right has been suspended or deprived 
from him/her [by flie pertinent aufliority}.' 

Article 85. The parental aufliority comprises flic following rights and dudes 
ofthe parents: 

1) to have flieir children under flieir custody and care; to make an effort to . 
provide flicm a stable dweUing and adequate nourishment; to care for flieir 
healfli and personal hygiene;... 

2) to care for the education of their children;... 

3) to direct flic formation of their childrea for social life;.... 

4) to administer and care for die personal and real property [bienes] of flieir 
chUdren in flic most nidustrious way;.-. 

5) lorepresentflicirchildreninaUlegalttansacrionsandactsinwhidiflieyhave 

an interest;..." 

Extinction and suspension of die parental aufliority 

.\rticle 92. The parental aufliority is extinguished: 

3) due to flie deafli of flte parents or flie chUd; 

4) due to die child's arrival at legal age; 

5) due to flie marriage of flie child who has not anived at die legal age; 

6) due to flie adoption of flie diUd." 

Article 93. Bofli parents, or one of fliem, shaU loss flie paternal aufliority 
over their children 

' ldan.n. 

Jd tn ts. 

" Id ir..92. 
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1) when it is imposed as a sanction upon fliera by a final court decision 
in a criminal process; 

2) when it is assigned to one offliem or when bofli are deprived of die 
paternal aufliority by a final court decision issued ui a divorce or 
nullity of marriage proceeding." 

Artide 94. Parental aufliority is suspended by incapadty or absence of flie 
parents when declared by flic court." 

Artide 95- The courts, taking in consideration the circumstances ofthe case, 
may deprive bofli parents, orone offliem, of parental aufliority. or suqiendthemftom 
iis exercise in flic cases of artides 93 and 94, or by a judgmcm issued m a ttial 
brought about by flie oflicr [parent] or flie government attorney {fiscal], when one or 
bofli parents: 

1) gravely fail(s] to comply wifli flie duties provided in article 85; 

2) mduce[s] flic child to pcifonn an act which constimtes a crime; 

3) abandon[s] flie national tenitoty and, flius, flieir children; 

4) engage[s] in a bdiavior which is antisodal [conductq viciosa]. 
comipuve, criminal or dangerous, which is not compatible wifli flie 
exercise of parental authority; 

5) cominit(s] a crime against flie person of tht chUd." 

Conchision: 

ArtidesS2and83offlieFamUyCodcofCubagrantfliepaicntalaufliorityofchildrentobofli 

parents joLnfly. 

. Artide836ranupa«ntdaufltoritytoonlyonepare«ondiedeajofflieoflier.w^ 
right has been suspended or deprived to one of flie parents by the pertinent auflionty. 

. In flie case at hand, as sUted above, flie Uw Libwy does not have ^ ^ ^ ^ ^ ^ ^ X AssumingfliatflteparentagerdationshipbecweenfliefaflierandchUdhasbcenlegally 
mmor, 

U ux. 93. 

" td. in. 9*. 

'* Id. i l l 95. 
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«,ablished.«,dassuming*a.nopriorr^ingb^« 
94 and 95 of dui Famny Code or s^Ang^^r^t 

r , : ° i r c J ^ e . ' s ^ S ^ ^ ^ H ^ 6 X l o n g s ^ y . . t h . ^ ^ 
flie duld's rooflier died. 

Prepared by Nonna C Gutifaiez 
Senior LcfplSpedalisi 
Law Libraty of Congress 
Legal Research Directorate 
December 1999 
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TufT.ben̂  PUza 
2373 St 19 In Siriti - PeuhouK IB • Ave wua. FL 3:i30 
M;Bmi.Dj<Je (30Sj 692-8888 • Brewirtl c?5*) 2*9.400-

Fictlm'ile O03; 69i8J3a • wvKw.maiuomtyj.com 
.M. K«il H»clfUv' 
RaeerA.Bcm»It;n" 'MJ. * D.C. Bars 
Unii 0,bc;x.Br,„„— • "Flond. Bar 

"•Florid* tt fx Bars 
The Honorable Janet Reno Juiiary 5.2000 
Anomey General of the Uniicd sialcs 
10* and ConiWudon Avenue, N.W. 
Washingioft. D.C. 20530 

Dear Atiamey General Reno: 

We write to you on Hian Gonzalez' hehalf. to ask you to review and reverse the dedsion 
announced today by INS Comiaissiooer Darii Meisnicr. Thai decision strips Hian of legal 
reprejctittdoQ, and denies him a hearing on his requeii fbr political asylum. Ir is unfair and 
unconsnnitional. and wai reached withoui according Eliaa any due process of law. Thii leaves 
him alone and uDprotccied by the laws of oor nanon. 

EUin Gonzalez has a coostiBitionally protected right to apply fnr political asylum regardless of 
his age or his fiber's jtatenuaits. The decisioa appears to be an irbioary one, baaed largely on 
seem inUHviews conducted with Juan Miguel Gonzalez In Cuba. It seems to be predicated on the 
untesL^ view that Gonzalez is fm. from duress in Hdel Castro's Cuba, and addresses ody 
Elian's father's best inicreats. not Elian's. Il also contradicts the Conunissioner's own poL'cy, 
dLrtctives and regular practices.' 

A deiiiion of this importance should be reached hy the highest officials of this country, not by a 
lower offidal. even on= as distinguished as Commissioner Meissner, and in accordance wirh d 
process of law. Wc ask that you review ihe process and merits of this dcdsiOQ, and that you 
con.̂ ult wilh the Prwiden: of che United States. 

ue 

Wc look forward to working with you ro assure Elian due process of law. 

Sinccrelv, 

LINDA OSBERG-BRAUN ROGER A BERNSTEfN SPENCER EIG, 
Hackley. Bemstein 4 Osberg-Braun, P.L. Atwmey^l-aw^ 

cc: The Counsel to lhe President of the Uniied Satts 

' HQINS 5(yS.I2 96 Act054 of Aupm 2L1997 mter "When deciding whether lo pcmrit die minor to 
/ wiihdriw his Of her appUcadoo for adnassioft. oOicerx auut i i« realce every effort to deietnnne whether 

tbe minor tus a fear of pefseeution or retuiu uj his or her coimtry. If tttc minor iadicates • fear Of 
persecution or Imcntion lo jpply for isyium. or if cbere is any doubt, especially in the case of couairics with 
fcMu/n human ri-bu abuses or wher« lumoi! exirj. the mitwr jhould be pbced in ̂ emô Qi proccedines 
under ieaiot\ 240 ofthe Act.... ^ 
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