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MEMORANDUM FOR GEORGE STEPHANOPOULOS
FROM: MARVIN KRISLOV (\'\M/
RE: "Hooters" Matter: EEOC

Hill and press attention (see attached Washington Post
article) recently has focused on a controversial gender
discrimination suit filed by six men against Hooters’ Restaurant,
a nationwide chain known for featuring waitresses in skimpy
outfits. 1In a private lawsuit filed in the Northern District of
Illinois (Chicago), the plaintiffs are seeking to prove that
Hooters denied them employment on the basis of impermissible
gender discrimination. Although the litigation is far from
reaching the merits stage, to prevail Hooters would need to
establish that the gender qualification is a Bona Fide
Occupational Qualification for the job of food server. The
plaintiffs are seeking to have a nationwide class certified.

The EEOC has been asked to investigate and pursue the
matter. According to its legal counsel, Ellen Varygas, the EEOC
has three options: 1) decline to participate and allow any
private action to go forward on its own; 2) seek to participate
only as an amicus and explicate the law; or 3) participate on
behalf of the plaintiffs. Hooters has mounted an extensive
publicity campaign (see attached advertisement) and certain
Congresspeople have attacked the EEOC for considering joining the
plaintiffs. Yet another argument against joining the lawsuit is
resource allocation. The EEOC faces a substantial backlog and
often declines to join lawsuits when private plaintiffs are
effectively pursuing the litigation.

On the other hand, women’s groups have arqgued that the EEOC
should uphold the plaintiffs’ rights to compete for these jobs.
They assert that this case follows on the landmark gender
discrimination cases involving flight attendants. The critical
issue, the BFOQ defense, may turn on whether Hooters is more like
a family restaurant (where gender discrimination would be hard to
explain) or more like a Playboy Club (where gender could be seen
as a BFOQ). Clearly, Hooters falls somewhere in between and it
could make for an interesting trial on the facts.

The matter is now at the EEOC General Counsel’s Office for a
recommendation. It then will move to the Commission stage, where
the Commission will vote on any course of action. As it now
stands, the EEOC may be inclined to pursue this matter (at least



as an amicus). As the Post article shows, there is some
institutional concern that the EEOC pursue the matter to
demonstrate that it cannot be intimidated by the public relations
campaign. '

We have been asked informally our opinion on this matter.
Communication is somewhat sensitive, since the EEOC considers
itself somewhat independent. (The EEOC actually is not
considered an independent agency along the lines of the FEC or
SEC, for example). Should the EEOC decline to become involved,
the decision will need to be explained to women’s groups.
However, pursuing the matter may risk substantial Congressional
and political heat, as "Washington run amuck." We would
appreciate your guidance on this matter as soon as possible. I
may be reached at x67903.

cc: Kathleen Wallman

Attachments



Ti{E WHITE HOUSE

WASHINGTON

DATE: __ 12/12/95

-,

DAY AT TE AT ey
H
s 0

L Vi A

. H‘ﬂ}m v, seoyrr
TO:  GeppaarsEs

ﬁ.‘;&'?ue Pu:jf’( 7

FROM: White House Counsel

Room 128, OEOB, x7900 arvin Krislov

X FYI

_| Appropriate Action

[_i Let's Discuss

L Per Our Conversation
lPer Your Request

L]
[} Please Return

(J Other



girls were made. for male enjoyment,” writes Brian
Anderson of Pittsburgh. “Hooters is_a tradition. No
Guys,” opmesBobbyMooreofTal]ahame.“EEOC—

nnyCanmmlsts—Ifyoupullanyoithnscrap I'llper-
sonally kill every member of Congress. Guaranteed,” -
writes a man from Columbus, Ohio. 'l‘heEmCalert
ed Federal Protective Services about that one. .-

_taneous grass-roots support for Hooters, is in fact
partofawell-ordx&tratedmmpmgnbyaprmte
company against the EEOC. TheHooterslegalteam
includes Don Livingston, who until two years ago.
served as general counsel of the EEOC, A Hooters.

1 mwhvesmmt&stheoostofthemmpmgnatmore

than $750,000.
'l‘heposuzrdsanansbes,pr&addrmedtoCapl-
tol Hill lawmakers and EEOC commissioners, are of-
fered free to patrons of the restaurant-chain. They
are sent out by bulk mail, paid by Hooters. All are la-
_beled with an illustration of a hairy man in.a Hooters

“EFDC ﬁnd somethmg else to brtch about. Hootus '

YmpeopleDEFINEnmssennal wroteJohnand\

'l‘hemailbamge,thwghltseemstoreﬂectspon-'

: mxform,decko;dout with falsies t:ghtshortsanda. _Wﬂldrlmifonns'arénylonshortsandmﬁ

blond wig.

But the facts in the case are more oomplexthan

Hooters’ publicity materials—and the postcards

themselves—indicate. While Hooters portrays the
EEOC as “imtlatmg frivolous claims,” in an era of “po-.
litical correctness,” the company:in fact has been the -

subject of at least a dozen ‘sex di tion and sext - from telling its side of the story, andtheagemy’sonly

ual harassment lawsuits around the counh’y,mdudmg

one in Chicago involving several men wtio had sought *
pbsmththedlam.Allofthosewereeltherseuled_

pnvately or are still pending.

Hooters, which opened its first restaurait in 1983

in Clearwater, Fla., opexﬂyhlr&sonlyymmgwmnenas

3 -’
.~

"been a three-paragraph statement. It described thé:

law enforcement agency, and,morelmportantly.
‘viduals whose rights may have been violated.”-

off T-shirts, fastened in the back to make them tight: |
er. Its management staff, however, is mostly male.
They wear slacks. i
The Hooters investigation began in 1991, dunng-—
the Bush administration. The EEOC is legally barred :

official response to the public relations campaign has -

Hooters campaign as an effort “to intimidate a federal

See EEOC, Hg, Col. 1
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gnﬁmﬂy on the charges, mvolved, said the publlc relations
: gn would not affect: hls agency’s work. “We can’t allow
ybody to intimidate us—whether through pickets or letter-
campaigns with false mformatron—from domg our
b,” Casellas said. KA
5‘ Still, he admowledged ‘the campargn hurts. “I dont want
o see what we do trivialized by a'slick . m_mpalgn, he
"I‘heyaremlungamockeryofwhat we do”
'l'hecoxelegalxssuemthemsexssunplebutunportant
'eay some attorneys who'specialize in employment law. If
«Hooters is really a kind of girlie show that only incidentally of-
“férs food, like the old Playboy Clubs, then sex-based hiring
Zlﬁslegalprecedent.But:fthefast-growmgchamxsreallya
iz restaurant—as it has portrayed itself in zoning hear-
ings around the country—then refusing to hire one sex or

u

. .theodxensnotlegal,theseattomeyssay

v Hooters is engaged in gender-based hiring steeped in
: stereotyp&, said Judith Lichtman, president of the Women’s

"+ % Légal Defense Fund. “That’s not legal. But it ot newly ille-

- _‘%ltsbeenillegal since 1964, when the Civil Rights Act

2s passed.”

{For the EEOC, it's a strange situation. Excoriated by crit-
. 'jlchfor not doing enough to enforce the laws, the agency is

now being castigated for doing too much. Perennially under-

- staffed and underfunded, the EEOC is expected to defend the

-nghts of a growing number of workers—women, men, mi-
ndtities, the elderly and those with disabilities.

' EAS the EEQOC'’s responsibilities have grown, its funding has
been stagnant, leaving individual caseworkers staggering un-
deg!an ever-growing burden. The agency faces a backlog of

/98,000 discrimination complaints to process. Five years ago,
the"average caseworker at the EEOC had 51.3 cases. This
year, the same caseworker is expected to handle 145.

The Hooters postcards Teveal a simmering anger about
-how the government handles discrimination cases. “If you
- farce the issue, you better make a fund for white people for
oollege not just the United Negro College Fund,” said one
postcard-writer from Pittsburgh, who didn’t sign his name.
! (The United Negro College Fund is a private, nonprofit foun-

S dation that is not connected to the government.)

Michael Broussard of Moore, Okla., writes, “If you won't

 allow the girls to serve our country in the Armed Forces, at
Ieast allow them to serve us at Hooters.”

* The EEOC’s overwhelming backlog of cases has forced

The agency was attempting such.'a negotiated “settjemerit
with Hooters when the controversial cham launched 1t§ public
counterattack.

Hooters, which expects its revenue thls year wxll hit $300
million, has ‘expanded rapidly to 172 estabhshments mcludmg
four in the Washington-Baltimore area: Lomlly, it has r&tau-

- -rants in Fairfax City, Rockville, Manassas and Bah]mol ' 3 In-

ner Harbor.
Most communities have welcomed the £ranchxse but oth-

“ers have not. Hooters doesn’t take “no” easxly In 1992, for

example, Bay City, Mich., city commissioner Sally LeVas-
seur, a b4-year-old mother of six, opposed a plan to build a
Hooters restaurant on a piece of land once dedicated as a vet-
erans memorial park. The proposal was approved despite her
objections.-

Hooters subsequently ran an advert.lsmg campaign that in-
cluded a large billboard promoting its scantily clad employees
with the tag line: “Tell 'em Sally sent you.”

LeVasseur subsequenﬂy left public life. “They personally
attacked me,” LeVasseur said. “...I had a son in high

~ school at the time and it was embarrassmg
But Hooters doesn’t always get the locations'it wants. In'. ’

Westwood, Calif., opponents took the tack of organizing el-
derly and disabled people, including breast cancer survivors,

to apply for jobs at a proposed Hooters site. The company de-

cided not to build there, citing an inability to get:financing.

agers taking no action to intervene.

But Julie Padilla, 23, a waitress at Hooters in Faxrfax Clty,
said she feels she receives more protection at Hooters from
male patrons than she did at previous restaurant jobs. “I've

worked at other restaurants and.felt more dermeaned as a.". Many attorneys believe the issue of sex-based hiring was re-

solved more than 20 years ago, when U.S. -airlines were-*
forced to change their hiring practices. Gone were steward-

woman there,” Padilla said. “T got hit on more at Black-Eyed

Pea,” another national restaurant chain,

She said her job at Hooters is fun and pays well, which.is.
important to her because she is paying her own way throughj_

college at George Mason University. She said she has earned
as much as $250 in tips on 4 busy Friday mght at Hooters

Casellas to push for conc:hanon in many mstancqs rather than
go to the time and expense of - taking an employer o'écoutt '

The Hooters chain offered promotional Frisbees to

._customers l‘or use in reglstenng protests with the Eeoc

while she made only $75 to $100 on a good night at the
Black-Eyed Pea.

“Without this job, I'd never have been able to finish

~ - school,” said Padilla. She said she expects to continue work- :
Critics argue that Hooters' labor practices are demeanmg-'...

to women. It’s really sad,” said Laura Kuhn of Minneapolis,”
who helped start a sexual discrimination outreach and educa-
tion program in the wake of a Hooters restaurant opening in
the Mall of America in 1994. She said she once watched as .
two women employees of -Hooters were. touched on the ..
breasts and buttocks by.male patrons with restaurant man-. .

Even some men who applied for jobs at Hooters and were

rejected say chain officials have a right to hire only women if process and disposed of all postcards that- contained:

" kinds of read Casey -
“It'’s [oomparable to] the oldest profession in the world,” - s of crudities and obscenities you tome,”

said Steven. Conti, 28, ‘of Burke, who applied for a job at.
Hooters about three years ago. "People try to knock it, but it.

they like,‘because it is proving to be a proﬁtable formula.

still makes money.”
The questions raised by the Hooters case are hardly new.

‘esses in hot pants, promoted in such advertising campaigns
as National*Airlines’ “Fly Me, I'm Cheryl.” They were re-
placed by teams of male and female flight attendants dressed
in profess:onal looking attire.

thing we thought we had established.”

"ma City in one of the postcards. “Why jeopa

" EEOC’s demand that it hire men results in Jost

. on the ad campaign,” Livingston said. .
.ing at Hooters after she graduates in December because, in *

. the curfent economic climate, she is uncertain how. long it

that some of the postcards bore obscene and strongly
. --will take to find another job. : posty mw

...sald “
: 'postcards ”

 lations success. More than 100 newspapers arourd the .|
" country—including The Washington Poat—publuhed ‘

attorney Casey

But the issizes ' may arouse more ammty now.’

“Hooters lms provrded good—pa )obs ﬁor many 8
mothets and college students,” writes Axhy Miller of

these people out of work” .
Hooters, too, lsemphasnngthepotemalpb_

its postcard, lttel]smeEEOCthat“the}indme
13,000 empioyees in over 170 stores” are "hm_ '
balance” with its decision. w3
“Ifyoutellthlscompanytbcyhavetolnremhs.ﬂ'_ ' S
thesamere,taurant sa:dPatCasey abmlattaney‘.' :

chicken, coke and beer place. .
its future.”
Livingston, the former EEOC gveneral counsel who .
represents Hooters, said he has limited his role in the fight to
attending meetings with the EEOC on Hooters’ behalf :
advising the company on legal matters.-*] have o clmgt

Both Casey and Livingston said. the'y were- R

ti-gay messages, some of W‘thh ‘were’ r&d aloud to
- “I know the company imposed a very careful n

.- ohdEETT

—w

. I'know the intent was to elimnate allv _g

-.-._.—e.'—.u-.--..-f--.- - - -

So far, the Hooterscampalgnseemstobeamﬁ."lg-"

stories on the controversy, many featuring 5.
of the young waitresses-at Hooters. At the Trentoniah, :
in New Jersey, for example, a color picture of a gmup'of'
Hooters giris was the cover of the day’s newspaper.” '
“It’s a great story with compellmg facts,” said Hooteu
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Government bureaucrats come up with some
. Pprefty crazy ideas — like paying $435 for a ham-
[ mer or spending $1.8 million researching bluebel

ries. Almost everybody in America agrees it's tir
to rein them in. '

But some federal bureaucrats still don't get it
How else to explain the equal employment regu-
lators’ demand that Hooters restaurants begin hir
ing “Hooters Guys?”

For a restaurant chain whose essence is the .
"Hooters Girls,” the regulators’ ideas are'a recipe fo
. business disaster. 'Hé're'%,-.'
i . lust some of the things
1:: Washington bureaucrats
“-want Hoofers fo do:

" € Teach Hooters employee
to be more sensitive fo
“men’s needs” by providing sensitivit
training.

@ Establish a scholarship fund to enhance iob or
education opportunities for men:

. @ For the next five years, require Hooters’ owners
to have key business decisions approved by q
federally mandated “administrator, * who must
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preﬂy crazy Ideos — hke paying $435, for n hnm
mer or spending $1.8 million researching bluebe
ries. Almost everybody in America agrees it's i
to rein them in.

But some federal bureaucrats still don't get it.
How else to explain the equal employment regu
lators’ demand that Hooters restaurants begin h
ing “Hooters Guys?”

For a restaurant chain whose essence is the -
. "Hoofers Glds “ the regulators’ ideas are a recipe f
' business disaster. Hére’s
3. “just sorme of the.things
Washington bureaucrats
want Hooters fo do:

- @ Teach Hooters employg
fo be more sensifive to
“men’s needs” by providing sensiti
training.

% Eslablish a scholarship fund to enhance job g
education opportunities for men. .

@ For the next five years, require Hooters’ owne
to have key business decisions approved by
federally mandated "administrator,” who mu
report to the EEOC.

The government has a 100,000 case backlog of
job discrimination claims. It's hard to believe 1
replacing “Hooters Girls” with “Hooters Guys” is
one of the EEOC’s top priorities.

COME ON, WASI[INGTHN — GET A GRIP

IT'S TIME FOR A LITTLE COMMON SENSE.

Paid for by Hoolers, Inc.; Hoo'er; Munogemenr Corp., and Hooters of America, Inc.
1875 The Exchange, Atlanta, GA 30339
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