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WASHINGTON 
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MEMORANDUM FOR THE PRESIDENT 
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SUBJECT: 
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CAROL RASCO\~~\·-· 
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HIV-positive Refugees 

8745 

We wanted to inform you of current plans for dealing with a 
sensitive and difficult issue: HIV-positive Haitians who were 
granted refugee status prior to the intervention but who have 
remained at Guantanamo Bay and in Haiti. 

We also address two Haitian migration issues that relate to our 
decision on the HIV-positive Haitians: 1) disposition of Haitians 
currently in safe haven at Guantanamo and 2) disposition of 
Haitians who were approved for refugee status during the period of 
military rule but were not able to leave before the intervention. 

Plans for Haitians Still in Safe Haven at Guantanamo 

The large majority of the Haitians who chose safe haven at 
Guantanamo have returned voluntarily. There are, however, about 
4100 who remain and whose disposition is unresolved. Over the 
next several days, we will make a final attempt to encourage them 
to return voluntarily and will inform them they are eligible for 
a reintegration grant and a short-term jobs program upon return. 
Those who continue to refuse to return will be repatriated 
involuntarily. 

To meet concerns regarding fairness (and to maintain good 
relations with UNHCR), we will review the cases of individuals at 
Guantanamo who express continued fears of return. In view of 
changed conditions in Haiti, however, we expect few if any to 
meet the refugee definition and to remain at Guantanamo. 

Movement of Previously Approved Refugees After 
Termination of In-country Refugee Processing in Haiti 

At the time of the intervention, we stopped accepting 
applications for the in-country refugee processing program. 
However, we permitted U.S. resettlement for the some 1500 

CC: Vice President 
Chief of Staff 
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Haitians who were approved for refugee status during the period 
of military rule but who could not leave Haiti prior to the 
intervention. 

We took this action primarily because these Haitians had already 
been informed that they would be admitted to the United States 
subject to administrative processing requirements. Many took 
measures -- e.g., selling their belongings, quitting their jobs 
-- in reliance on our statement about U.S. resettlement. 

HIV-positive Haitian Refugees and the Medical Exclusion 

This decision still leaves within Haiti about 100 HIV-positive 
Haitians who were approved for refugee status in the in-country 
program prior to the intervention. In addition, there are 26 
HIV-positive Haitians at Guantanamo who were approved for refugee 
status at our processing ship in Jamaica. The 26 were approved 
before we ended refugee admission interviews of boat people and 
began the safe haven policy. However, they were not permitted 
entry when the 550 other Jamaica-approved refugees were accepted 
for admission into the U.S. 

These two groups of HIV-positive Haitians -- in Haiti and at 
Guantanamo -- have been barred due to a medical exclusion in the 
Immigration and Nationality Act. 

Waiver of the Exclusion 

In the case of refugees, this exclusion may be waived for 
humanitarian, public interest or family unification reasons. 
However, a 1988 INS policy directive requires HIV-positive 
refugees to establish further that 1) the danger to the public 
health created by admission is minimal, 2) the possibility of the 
spread of the infection is minimal, and 3) there will be no cost 
incurred by any level of Government agency of the U.S. without 
prior consent of that agency as a result of entry. The third 
prong of this test -- and the need to find sponsorship -- has 
prevented most HIV-positive refugees (including the Haitians) 
from gaining entry. 

INS Proposal to Alter the Public Charge Requirement 

The INS policy directive's sponsorship requirement is 
discriminatory, as refugees, by virtue of their status, are by 
legislation exempt from "public charge" requirements imposed on 
other immigrants. This includes refugees with diseases more 
costly than HIV. For this reason, INS -- with support from 
State, HHS and the National Office of AIDS Policy -- proposed 
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earlier this year to modify its policy directive worldwide to 
eliminate this defacto public charge requirement for HIV-positive 
refugees. 

INS estimates that, out of more than 100,000 refugees worldwide 
who enter the U.S. each year, this change would result in entry 
of less than 100 HIV-positive refugees annually. (These are 
people who meet our pre-selection criteria overseas, are 
interviewed and approved, and then are medically tested and 
discovered to have the HIV virus.) 

While the logic of the INS proposal is sound, implementing such a 
policy change in the present political climate could spur a back­
lash that might result in restrictive legislation, including 
legislation to impose public charge requirements on all refugees. 

Maintaining the INS Policy Directive and 
Disposition of HIV-Positive Haitians 

We have thus suggested that Justice/INS defer considering a 
change in its policy directive. Justice understands our position 
on this issue. However, we still need to deal with the two 
groups of HIV-positive Haitians and similar refugees in other 
parts of the world. 

The INS has now received guarantees of private sponsorship for the 
26 Haitians at Guantanamo, thus bringing them into conformity with 
the requirements of the policy directive and its defacto public 
charge requirement. They will, therefore, be permitted to enter 
the U.S. 

INS will also be informing the 100 others in Haiti -- who thus 
far have not been able to obtain private sponsorships -- that 
they will be given a limited time to obtain such sponsorships. 
Absent exceptional circumstances, their approval for entry will 
be withdrawn after this time period if they do not obtain sponsor­
ships. (Frankly, INS officials are doubtful that those among this 
group of 100 -- who have been somewhat less visible than the HIV­
posi tive Haitians at Guantanamo -- will be able to obtain 
sponsorships.) 

Finally, in the absence of a change in the policy directive, 
the Attorney General is prepared to provide, in exceptional 
circumstances, an exemption from the defacto public charge 
requirement for approved HIV-positive refugees in other parts 
of the world. Such a circumstance would, for example, include a 
refugee applicant in one of our in-country programs who would be 
at grave risk if forced to remain in his country of origin after 
being approved by the U.S. Government. 
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Discussion 

In view of the changed circumstances in Haiti, it is reasonable 
to question the need to permit entry for any of these groups of 
Haitians. On balance, however, we believe that the current 
course of action is appropriate for a number of reasons. 

A blanket decision to bar entry of all HIV-positive Haitians 
even those who meet the existing waiver requirements -- would 
conflict with our decision to permit entry of the other (non-HIV) 
Haitians approved for refugee status prior to the intervention. 
We would be accused of heightening the already discriminatory 
treatment against HIV-positive refugees, as the factors that 
informed our decision on entry for the non-HIV Haitian refugees 
are just as relevant for those who are HIV-positive. 

Attempting to return the 26 Haitians at Guantanamo would present 
additional problems. To ensure basic fairness, the UNHCR and 
others would press us to re-evaluate their already approved 
refugee cases if we sought to return them to Haiti. Such re­
evaluation, as well as any attempt to return some or all of the 
Haitians, would almost certainly come under a court challenge 
similar to that which we faced last year (and which resulted 
in the admission of some 200 HIV-positive refugees). 

For each of these reasons, Justice and State will begin quietly 
to implement the above-described effort over the next several 
weeks. 



INFORMATION 

MEMORANDUM FOR 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

January 3, 1995 

THE PRESIDENT 

ANTHONY L~ 
CAROL RASCO':~\--~· 

" 
HIV-positive Refugees 

8745 

We wanted to inform you of current plans for dealing with a 
sensitive and difficult issue: HIV-positive Haitians who were 
granted refugee status prior to the intervention but who have 
remained at Guantanamo Bay and in Haiti. 

We also address two Haitian migration issues that relate to our 
decision on the HIV-positive Haitians: 1) disposition of Haitians 
currently in safe haven at Guantanamo and 2) disposition of 
Haitians who were approved for refugee status during the period of 
military rule but were not able to leave before the intervention. 

Plans for Haitians Still in Safe Haven at Guantanamo 

The large majority of the Haitians who chose safe haven at 
Guantanamo have returned voluntarily. There are, however, about 
4100 who remain and whose disposition is unresolved. Over the 
next several days, we will make a final attempt to encourage them 
to return voluntarily and will inform them they are eligible for 
a reintegration grant and a short-term jobs program upon return. 
Those who continue to refuse to return will be repatriated 
involuntarily. 

To meet concerns regarding fairness (and to maintain good 
relations with UNHCR), we will review the cases of individuals at 
Guantanamo who express continued fears of return. In view of 
changed conditions in Haiti, however, we expect few if any to 
meet the refugee definition and to remain at Guantanamo. 

Movement of Previously Approved Refugees After 
Termination of In-country Refugee Processing in Haiti 

At the time of the intervention, we stopped accepting 
applications for the in-country refugee processing program. 
However, we permitted U.S. resettlement for the some 1500 
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Haitians who were approved for refugee status during the period 
of military rule but who could not leave Haiti prior to the 
intervention. 

We took this action primarily because these Haitians had already 
been informed that they would be admitted to the United States 
subject to administrative processing requirements. Many took 
measures -- e.g., selling their belongings, quitting their jobs 
-- in reliance on our statement about U.S. resettlement. 

HIV-positive Haitian Refugees and the Medical Exclusion 

This decision still leaves within Haiti about 100 HIV-positive 
Haitians who were approved for refugee status in the in-country 
program prior to the intervention. In addition, there are 26 
HIV-positive Haitians at Guantanamo who were approved for refugee 
status at our processing ship in Jamaica. The 26 were approved 
before we ended refugee admission interviews of boat people and 
began the safe haven policy. However, they were not permitted 
entry when the 550 other Jamaica-approved refugees were accepted 
for admission into the U.S. 

These two groups of HIV-positive Haitians -- in Haiti and at 
Guantanamo -- have been barred due to a medical exclusion in the 
Immigration and Nationality Act. 

Waiver of the Exclusion 

In the case of refugees, this exclusion may be waived for 
humanitarian, public interest or family unification reasons. 
However, a 1988 INS policy directive requires HIV-positive 
refugees to establish further that 1) the danger to the public 
health created by admission is minimal, 2) the possibility of the 
spread of the infection is minimal, and 3) there will be no cost 
incurred by any level of Government agency of the U.S. without 
prior consent of that agency as a result of entry. The third 
prong of this test -- and the need to find sponsorship -- has 
prevented most HIV-positive refugees (including the Haitians) 
from gaining entry. 

INS Proposal to Alter the Public Charge Requirement 

The INS policy directive's sponsorship requirement is 
discriminatory, as refugees, by virtue of their status, are by 
legislation exempt from "public charge" requirements imposed on 
other immigrants. This includes refugees with diseases more 
costly than HIV. For this reason, INS -- with support from 
State, HHS and the National Office of AIDS Policy -- proposed 
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earlier this year to modify its policy directive worldwide to 
eliminate this defacto public charge requirement for HIV-positive 
refugees. 

INS estimates that, out of more than 100,000 refugees worldwide 
who enter the U.S. each year, this change would result in entry 
of less than 100 HIV-positive refugees annually. (These are 
people who meet our pre-selection criteria overseas, are 
interviewed and approved, and then are medically tested and 
discovered to have the HIV virus.) 

While the logic of the INS proposal is sound, implementing such a 
policy change in the present political climate could spur a back­
lash that might result in restrictive legislation, including 
legislation to impose public charge requirements on all refugees. 

Maintaining the INS Policy Directive and 
Disposition of HIV-Positive Haitians 

We have thus suggested that Justice/INS defer considering a 
change in its policy directive. Justice understands our position 
on this issue. However, we still need to deal with the two 
groups of HIV-positive Haitians and similar refugees in other 
parts of the world. 

The INS has now received guarantees of private sponsorship for the 
26 Haitians at Guantanamo, thus bringing them into conformity with 
the requirements of the policy directive and its defacto public 
charge requirement. They will, therefore, be permitted to enter 
the U.S. 

INS will also be informing the 100 others in Haiti -- who thus 
far have not been able to obtain private sponsorships -- that 
they will be given a limited time to obtain such sponsorships. 
Absent exceptional circumstances, their approval for entry will 
be withdrawn after this time period if they do not obtain sponsor­
ships. (Frankly, INS officials are doubtful that those among this 
group of 100 -- who have been somewhat less visible than the HIV­
posi ti ve Haitians at Guantanamo -- will be able to obtain 
sponsorships.) 

Finally, in the absence of a change in the policy directive, 
the Attorney General is prepared to provide, in exceptional 
circumstances, an exemption from the defacto public charge 
requirement for approved HIV-positive refugees in other parts 
of the world. Such a circumstance would, for example, include a 
refugee applicant in one of our in-country programs who would be 
at grave risk if forced to remain in his country of origin after 
being approved by the U.S. Government. 
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Discussion 

In view of the changed circumstances in Haiti, it is reasonable 
to question the need to permit entry for any of these groups of 
Haitians. On balance, however, we believe that the current 
course of action is appropriate for a number of reasons. 

A blanket decision to bar entry of all HIV-positive Haitians 
even those who meet the existing waiver requirements -- would 
conflict with our decision to permit entry of the other (non-HIV) 
Haitians approved for refugee status prior to the intervention. 
We would be accused of heightening the already discriminatory 
treatment against HIV-positive refugees, as the factors that 
informed our decision on entry for the non-HIV Haitian refugees 
are just as relevant for those who are HIV-positive. 

Attempting to return the 26 Haitians at Guantanamo would present 
additional problems. To ensure basic fairness, the UNHCR and 
others would press us to re-evaluate their already approved 
refugee cases if we sought to return them to Haiti. Such re­
evaluation, as well as any attempt to return some or all of the 
Haitians, would almost certainly come under a court challenge 
similar to that which we faced last year (and which resulted 
in the admission of some 200 HIV-positive refugees). 

For each of these reasons, Justice and State will begin quietly 
to implement the above-described effort over the next several 
weeks. 



ACTION 

NATIONAL SECURITY COUNCIL 
WASHINGTON. D.C. 20506 

December 22, 1994 

MEMORANDUM FOR ANTHONY LAKE 

THROUGH: R. RAND BE~ 
FROM: ERIC SCHWAR~ 
SUBJECT: HIV-Positive Refugees 
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Per your instruction, I have added to the subject memorandum a 
short discussion of our plans for the Haitians remaining at 
Guantanamo. 

As indicated in my previous cover note to you, the attached 
memorandum results from a White House meeting with Leon Panetta 
last month. Nancy was the senior NSC official at the meeting, 
which took place while you were in Jakarta. 

Leon tasked us with preparing a memorandum based on the 
conclusions of the meeting. Because the recommended course 
of action involved Justice and INS legal authorities, we first 
requested their views on how to implement the agreed-upon plan. 
We have now received those views, which are incorporated in the 
attached information memorandum to the President. 

In essence, the conclusions of the Panetta meeting were as 
follows: 

1. That we would not at this point recommend a change in an 
INS policy directive that imposes a defacto public charge 
requirement on HIV-positive refugees. 

2. That we would nonetheless seek entry of the Guantanamo HIV­
positive refugees. The AG would use special authority to 
exempt these refugees from the INS policy directive's public 
charge requirement. 

3. That in the absence of a change in the INS policy directive, 
the AG would provide exemptions to the policy directive for 
other HIV-positive refugees in exceptional circumstances. 

Since the Panetta meeting there have been two developments that 
were not anticipated last month but are reflected in the attached 
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memo. INS now believes that the Guantanamo Haitians have 
bonaf ide offers of private sponsorship, eliminating the need for 
special exemptions for their entry (item #2 above). Moreover, 
INS now intends to announce to approved HIV-positive refugees 
in Haiti that they have a limited time to obtain private 
sponsors. Absent exceptional circumstances, their approval 
for entry will be withdraw~ wh~ this period ends. 

Concurrences' Jami~~efhen Warnath (DPC) 

RECOMMENDATION 

That you sign the attached memorandum to the President at Tab I. 

Attachment 
Tab I Memo for the President 
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NATIONAL SECURITY COUNCIL 
WASHINGTON. D.C. 20506 

November 14, 1994 

MEMORANDUM FOR SAMUEL R. BERGER 

THROUGH: 

FROM: 

SUBJECT: 

RICHARD CLARKE~ 
ERIC SCHWARTZ ~ 
HIV-Positive Refugees 

8745REDO 

I have enclosed a draft memorandum to the President as you 
suggested. It does not yet have Carol Rasco's concurrence. Her 
staff believes that these issues need a political vetting at the 
White House before being submitted to the President. I agree. 

Please let us know how you want to handle this and, in 
particular, whether we ·should begin to share the memo with others 
in the White House beyond Carol (or whether we should wait for 
your return) . 

RECOMMENDATION 

That you let us know how you think we should proceed. 

Attachment 
Tab I Memo for the President 
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THE WHITE HOUSE 

WASHINGTON 

ACTION 

MEMORANDUM FOR THE PRESIDENT 

FROM: ANTHONY L~ 
SUBJECT: HIV-positive Refugees 

Purpose 

To obtain your guidance on issues relating to HIV-positive 
refugee applicants overseas who have been granted refugee status 
by the INS. 

Background 

I. INS Intention to Modify a Worldwide, Discriminatory 
Restriction on Entry of HIV-positive Refugees 

INS intends to modify a worldwide restriction on entry of 
refugees who test positive for the HIV virus. This modification 
would affect persons who are interviewed by INS in their 
countries of origin through our in-country refugee programs, as 
well as those outside their home countries who are interviewed in 
countries of first asylum. 

All concerned agencies -- State, Justice and HHS -- as well as 
the National Office of AIDS Policy -- support the proposed INS 
policy modification. 

Basis for the Modification: Discrimination against HIV-positive 
refugees: HIV is considered a "communicable disease of public 
health significance" and is therefore a ground for exclusion 
under the Immigration and Naturalization Act (INA). Under the 
INA, however, this ground for exclusion may be waived -- in the 
case of refugees, for humanitarian or public interest purposes or 
to ensure family unification. 

A 1988 INS directive established yet additional waiver require­
ments for refugees who are HIV-positive. Before being permitted 
to apply for the waiver, HIV-positive refugees must show that 1) 
the danger to public health and the possibility of the spread of 
the disease would be minimal and 2) there would be no cost 
incurred by any level of government agency without prior 
consent as a result of the disease. 

CC: Vice President 
Chief of Staff 
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INS now proposes to remove this second requirement, as our 
immigration law explicitly exempts refugees (by virtue of their 
status) from public charge requirements. INS, State, HHS and 
Justice point out that the public charge requirement in the 
current INS directive unfairly discriminates against HIV-positive 
refugees, as refugees with more costly diseases enter the U.S. 
each year. According to the agencies, the directive has worked 
to deny protection to persons deemed by INS to fear persecution 
in their countries of origin. 

Worldwide numbers involved and costs: INS estimates that of the 
some 110,000 refugees to which we provide entry each year, there 
may be about 200 approved applicants who test positive for the 
HIV virus and who would be considered (but not in all cases 
approved) for the waiver. 

HHS estimates that the annual costs for HIV sufferers without 
active AIDS is about $10,000 and that the lifetime costs for 
caring for HIV sufferers is about $100,000. These costs are 
lower per capita than the costs for other diseases suffered by 
refugees (such as some heart diseases and cancers). Moreover, 
some refugees will obtain private health care at no cost to the 
states and HHS already provides refugees with aid for medical 
assistance. 

Discussion: There is no principled reason to retain this public 
charge restriction on HIV-sufferers and modification at this 
point would strengthen the U.S. position at the World AIDS Summit 
in France in December (Donna Shalala will attend). 

On the other hand, such modification might be criticized by 
anti-immigration and conservative groups, as well as states and 
localities. We could respond to their concerns by allocating 
additional monies from the refugee admissions budget to ease 
adjustment of HIV-positive refugees. This, however, would not 
guarantee against criticism. 

II. Implications of the policy shift for HIV-positive Haitian 
refugees 

General Refugee Resettlement Processing of Haitians: As you 
know, we operated an "in-country" refugee program for those 
Haitians who feared persecution and sought escape from Haiti 
during the military regime. Just prior to the intervention, we 
stopped accepting new cases in the in-country system. 

At the time of the intervention, however, there were some 1500 
Haitians who had been approved for refugee status during the 
period of military rule but had not yet left Haiti for the U.S. 
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Some had been prevented from leaving when we banned commercial 
air travel and the military regime did not permit the refugees 
to leave by charter flights; other had not yet completed post­
approval processing procedures. 

Our current policy is to permit U.S. resettlement for those 
approved prior to the intervention (about 1000 approved Haitians 
remain), for the following reasons: 

• All of these Haitians had been informed in writing by U.S. 
officials that they would be admitted to the United States 
subject to post-interview processing that includes a medical exum 
and identification of sponsorship. They had also received from 
the Immigration and Naturalization Service (INS) detailed 
information on procedures for departure to the United States. 

• Many sold their belongings, quit their jobs, etc., in reliance on 
the promise of resettlement. 

• In the past (e.g., Poland) we have permitted resettlement 
of previously approved refugees after a change in country 
conditions. 

• Moving approved refugees has not proven controversial or 
burdensome to our refugee admissions program. On the other hand, 
cutting off the process would be met with strong opposition from 
the NGOs and possibly the UN (especially if we did it without the 
opportunity for individual case reappraisal). 

HIV-positive Haitian Refugees: There are about 22 HIV-positive 
Haitians at Guantanamo who were approved for refugee status at our 
processing ship in Jamaica. There are also about 88 HIV-positive 
approved refugee applicants within Haiti. Under the INS policy 
shift, these Haitians would also be subject to the modified waiver 
requirement. If their waiver applications were approved, they 
would be considered for entry in the same manner as other approved 
refugees. 

Under our refugee admissions program, these persons would be 
assisted by non-governmental organizations on arrival and would 
be eligible for cash and medical assistance provided through the 
refugee admissions program, federal legislation that benefits 
Cubans and Haitians, and other federal, state and local social 
service programs. 

III. The HIV-positive refugees at Guantanamo 

Even if you decide to deny the INS request to eliminate the 
existing waiver requirement (item I in this memorandum), you may 
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want to choose to permit entry for the 22 HIV-positive Haitians 
at Guantanamo who were approved for refugee status at our 
processing ship in Jamaica. These approved refugees have been 
outside their country of origin for nearly four months. 
Moreover, a decision to bar their entry would probably result in 
HIV litigation similar to that which we faced last year. In that 
case, we did not prevail at the District Court level and 
ultimately permitted entry for some 250 HIV-positive Haitians who 
had been deemed to have credible claims for asylum. 

RECOMMENDATIONS 

1. INS PLAN TO MODIFY THE WAIVER REQUIREMENT FOR HIV 

That INS be permitted to go forward with the waiver modification. 
[All relevant agencies -- State, Justice, INS and the Office of 
the National AIDS Coordinator -- approve.] 

Approve Disapprove 

[If disapprove, then need to consider recommendation #2, below.] 

2. THE 22 HIV-POSITIVE REFUGEES AT GUANTANAMO 

That, regardless of the decision on recommendation #1, above, 
entry be permitted for the some 22 HIV-positive Haitians approved 
for refugee status at our processing ship in Jamaica. [All 
agencies approve of entry of the HIV-positive refugees at 
Guantanamo.] 

Approve Disapprove 
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There are three refugee-related we seek your 
quid<!nce. 

I. What to do with Haitians approv d for U.S. resettlement prior 
to the intervention but not ye resettled in the United 
States. 

Approved refugees who remained Haiti at the time of the 
intervention: As you know, we erated an ~in-countryµ refugee 
program for those Haitians who .earRd perAecution and Rnught 
escape from Haiti during the m litary regime. Just prior to the 
intervention, we stopped acce ting ne~ cases in ~he in-country 
syste~ · iat'l of those o~ ~e'i r-ha-L-~.......-t-~-

a..ctivc but tm't yet decided. At the time of the intervention, 
however, there were some 1500 Haitians who had been approvArl fnr 
_Eefu~.~tatus during the period of military rule. but had not y(':t 

1 P.f r. Hait /·\ 

~··uu11u~· // ). ' 
The State Deµa1tment has continued to permit u s. entry for thAsA ./ . ~ 
Haitians and this t;ou:;.-se of action has been apprr)ved bv t.he ,./ ~ 0 "'. ,.i -

-~ interagency working group on Haiti. There are. now abm1t 1000 ,....-1".J\'~ j' 4 

~ l_ resettle these Haitians in the United States over th~ n~xt_ tJ" . t ll 
~ .. ___... s era l weeks. S".>:<.. 
~ _/ ....-

nderstanding that country condit1ons in Hai.tj r:AvA f"he1nged _...-...-. 
d~·a.matically since the intervention, the Lnteragency ~.;orking Jto 

~ group nevertheless approved this course of action for several . ~J LI-fl' 

~ r~asons '. __....-- !~'\ J rr· 
I~ / ff(t.l" ...... _ _,.,.-a;J ·. • All of these Haitians 1-iad be~n informed in ·""'1tinq b•; U.S. ~ 

~ ~~g~~~dl~~dt~~~~ tt_ ~~~e;~~~~ ~~o~~~~i~~~ t~~/i~ci~~~:da s~:~~~a -~16\:.'.\;»'J:~ 
exam an i ent1 ·icatio~ of sponsorshLp.A ~~ ~-

~J • Many sold their belongings, guit their jobs, et·:·., .~n P'>~~I~ 
~ on the promise of resettlement. 1 Jn 
~ ~'~ 
~j • ln the pabt (e.g., Poland) we have permit.• -?d rF.:settlemer.t I \o I. 1 r-r _ of previously appro1red re.fugees a.t~.e.r a c .. ange in country .., 0 

.:.i.-. conditions. I · lr~ 
~ ' ----. ..._, PHOTOCOPY .., .\t.~' 
f~ _,:-?. \ PRESERVATION ~-----------
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PHOTOCOPY 
• Moving appro,1ed refugees has not prov·en controvers&~E§FRVATION 

burdensome to our refug~e admissions program. On the other 
hand, cutting off the process would be met with strong 
opposition from the NGOs and possibly the UN (espectally if we 
did it without the opportunity for individual case 
reappra~sal). There would likely be critical press reporting 
(about broken promises), and the preA~ migh~ sParch for 
ins~ances of repression against an approved refugee who was 

denied entry. f#' 0 • ;J ;;;.,,..+ J 
Alternatives to -·co~~-of--;cti-;~~ r;he principal 
justification against resettling all ~ ~~e remaining approved 
refugees is that we have restored democra~y ln Hai~i ~nd the 
regime that caused so many to flee no longer exists. 

There are two alternatives to the current course ot action: 

'°!;,) 1) provide ~WI t'91it':ase-by-~;;s e reappraisal of previously 
approved cases to determine whether the claimant retains a 
compelling reason to be resettled in the United States; or 

~.1 

~ 

J~ 
~~ 2) make a blanket decision that none of the previously approved 

cases will be permitted into the United States. d 
~1 ~ cl The principal downside to the f i~course of ac:t tan 1 s 
~.f. ~ bureaucratic: it would require r terviews of about 1000 
~ claimants, result in the redeployment to Haiti of INS and State 

~~ processing personnel and probably extend refug~e program 
~ activities for some months. Some would also characteri7e. our 

...::._·- reappraisal as niggardly in view of our prior corrunitrnents to 
·':'\··· thes~ people: Finally, President ~Tis~i~e might object to th~ 
~ seerrnng continuation of processtng a ctl v1 ties. f.P'oL~ ~~j 

-------... __. .... -- L---·---"'_,... 
The principal wnside to the second course of ac•t;.ksn--ls that it 

• would be politi ally controversial and arguably nfair. as we 
will have made ummary decisions about a class of people who had 

\ been determined in an administrative proceed ng, to warrant. 
~ a_9.ID.ission to th United States. UNHCR would argue that, given 

\ ~ the)uncertainty in some areas of Hai ti, we would have to at least 
~ reevaluate the claims of those who we had previously judged were 

r.::fug~e-s. 

II. What to do about HIV-positive refugees worldwide. 

T he que ion of continuing to resettle previously approved 1---
Haitian refugees is complicated by an INS proposal to modify a 
worldwid~ ~iscriminatory restriction on entry of refugees~ 
test positi.ve for the HIV virus. AJ.l concerned agencies~~- as 
--~l as the National Office of !>.!DS Po] icy ~ strongly s11pport 

\, the\INS policy modJ Heat ion. ...________________ ·--Z 

f"P~ c=~fJ., T«J~,-;; :~~ 



31J-g~2-2988 DFTPOIT 

Discrimination against HIV-positive refugees: As a result of an 
amendment by Sen. Helms last year, HIV is considered a 
"corrununicable disease. of public heal th significance" at1d is 
therefore a ground for exclusion under the Immigration and 
Naturalization Act (INA). Under the INA, however, this exclusion 
may be waived -- in the case of refugees, for humanitarian or 
public interest purposes or to ensure family unification. 

A 198A INS <lirective established yet additional waiver 
requirements for refugees who are HIV-positive. Before being 
permitted to apply for the waiver, HIV-positive refugees must 
show that l) the danger to public health and the possibility of 
the spread of the d~sease would be minimal and 2) there would be 
no cost incurred by any level of government agency without prior 
consent as a result of the di:s.:e:a:.;s~e;.;·:....-----l .... ~--_.... 

INS now propos this second require ent, as our 
irrmigration law ~i"l'+t~~i,..;i;- exempts refugees (by virtue of heir 
status) from pub barge requirements. 

that the publj_c charge requirement in 
the current TNS irect~we unfairly discriminates against HIV­
posi tive refugees, as r ugees with far more costly diseases 
enter the U.S. each year. tr± 
Worldwide Jumbers involved and costs: INS estimates that of the 
some 110,000 refugees to which we provide entry each year, there 
may be about 200 approved applicants who test positive for the 
HIV virus and who would be considered (but not in all cases 
approved) for the waiver. 

HHS estimates that the annual ~osts fnr HIV s11fferers without 
act~ve AIDS is about $10,000 and that the lifetime costs for 
caring for HIV sufferers is about $100,000. These costs are 
lower per capita than the costs for other diseases suffered by 
refugees (such as some heart diseases and cancers). Mor~over, 
some refugees ~ill obtain privat~ health care at no cost to the 
states and HHS already provides refugees with aid for medical 
assistance. 

Implications of the policy shift for HtV-pos:1.t:1.ve Haiti.an 
refugees: There are about 29 HIV-positive Haitians at Guantanamo 
who were app~oved tor refugee status at our processing ship in 
Jamaica. There are also about 88 HIV-positive approved refuge~ 
applicants within Haiti. Under the INS policy shift, these 
Haitians would also be subject to the modified waiver 
requiremen~. If their waiver applications were apprnved, they 
would be considered for entry in ~he same n~nner as other 
approved refugees. 

PHOTOCOPY 
PRESERVATION 

. ___ __,, 
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PHOTOCOPY 
PRESERVATION 

Under our refugee admissions program, these persons would be 
assisted by non-governmental organizations on arrival and would 
b~ eltgibl~ for cash and medical assistance provided through the 
refugee admissions program, federal legislation that benefits 
Cubans and Haitians, and other federal, state and local social 
s~rvi.ce programs. 

Discussion: There is no principled reason to retain this public 
charge restriction on HIV-sufferers and modification at this 
point would strengthen the U.S. position at the world AIDS Summit 
in France in December (Donna Shalala will attend). 

On the other hand, such modification might be criticized by anti­
.irrunigratton and conservative groups, as well as states and 
localities. We could attempt to respond to their concerns by 
r.illocating additional monies from the refugee admissions budget 
to ease adjustment of HIV-positive refugees. This, however, 
wnuld not guarantee against ~criticism. 

-----------·-- ·-~----Q. 
III. The HIV-positive refugees at Guantanamo -..__ __ 

Regardless of your decision on the first two issues of this 
memorandum, you may want to choose to permit entry for the 29 
HIV-positi .·e Haitians at. Guantanamo who were approved for re1ugee 
status at our processing ship in Jamaica. This is because a 
decision to bar their entry may well result in RIV litigation 
similar to that which we faced last year. As you recall, we did 
not prevail at the District Court level and ultimately permitted 
ent.ry for some 250 HIV-pSb.,itive Haitians who had been deemed to 
have credible claims for asylum. 

While we believe we would ultimately prevail in a new round of 
1itigation, a lawsuit wouild renew the controversy on this issue 
and we might well lose (as we did last year) at the initial 
stages. 

DISCUSSION 

As mentioned, all agencies support resett1ing those Haitians who 
were approved for refugee status prior to the intervention (issue 
1). Moreove~, all agencies support the INS proposed HIV policy 
modification (issue 2). If you agree with the interagcncy 
positions on these issues, ~ec tne HIV-positive Haitian 
refugees at Guantanamo~sue 3) would a ome into the U.S. 

4 th~n you ~ have to make a separate cision on 
whether to permit entry for the 29. 

Ironically, a d~cision to be more restrictive on entry for 
previously approved refugees would lower the political costs of 

•••.-w-...~mieaitiihiieiimiH•·1.,v.i.._..waiver modification., as fewer HIV-positive 
\-hi'-"' tv~r '-L----- --------~~t!!911~.._--~.,._..__ __ ...._ _____ ._ __ 
~o"" .lo t.Jot -..nra'H.., +L2 )11way-1ir.J 'j=>or:ii1

af.'.\-- o.-J <Mi. 0 ,... ~"'41, 
ab i{t f.i....,, t ~() h~~s. J 
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refugees f--om Hai ti would end up in the United St.ates. [ .Hoytever, 
t n view of the arguments about fairness arid public/UN reac.r'tion, 
I wo111d not. recommend a blanket decision denying entry to all 
prevjously approved Haitians without any possibility of 
reappraisal. J 

1. HAITIANS APPROVED FOR REFUGEE STATUS PRIOR TO THE 
1N1'ERVEN'1'l0N: , 

f 

PPrmit them to enter thP. United States (~nteragency-approved 
positlun). , 

ApprovP. 

c:&"'""'""p+i,"' Drop the }.'reettM~~iMl of 
rE'f1ppraisa1. 

.pp rove 

---·-J - - ···--·--...., ---
Disapprove _ _ ----·· ( 1(\ 

-·---·--·--------· t (-ar .._µ 
entry/but permit case-by-case \ J,

6
,..,\1 

A . ftl I J 
\ r•" 

Disapprove ______ \_"-~f teJ.seS) 
---·-.....~ -....... __ ____, 

Mak8 a blanket determination that no{aPproved ~will enter 

the nn i ted A:::::: _r N:C_ does no: l :::::::d] . -~ ,, -----
2. INS PLAN TO MODIFY THE WAIVER REQUIREMEN'r FOR HIV '---.. ---~rl··· --v·-·-la··-~I~ 
Permit INS to go forward wj_th the waiver modification J _____ ~---~~ 
(;Y.uteragency approved position). 
I . / 

Approve ----. _ .. Disapprove 

3, THE 29 HIV-POSITIVE REFUGEES AT GUANTANAMO r--
R~gardless of the decision on options 1 and 2, permit en~y for 
the ~9 HIV-p?eitive Haitians approved for refugee status in 
<Ta.ma :t.c;;; . 

Approve __ _ Disapprove 
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ACTION 

NATIONAL SECURITY COUNCIL 
WASHINGTON. D.C. 20506 

October 31, 1994 

MEMORANDUM FOR SAMUEL R. BERGER 

FROM: RICHARD A. CLARKE 

8745REDO 

SUBJECT: Processing Haitians Approved for Refugee Status 
Before the Intervention 

I have attached a decision memorandum to the President on the 
subject issue. 

On one subissue, I have provided a suggested NSC view in brackets. 
Otherwise, I have refrained from depicting an NSC view on the 
three issues presented in the memo. 

RECOMMENDATION 

That you sign the memorandum to the President at Tab I. 

Attachments 
Tab I Memo for the President 
Tab II Copy of Prior Memo on HIV-Positive Refugees 7490 
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THE WHITE HOUSE 

WASHINGTON 

ACTION 

MEMORANDUM FOR THE PRESIDENT 

FROM: SAMUEL R. BERGER 

SUBJECT: Refugee Issues 

There are three refugee-related issues on which we seek your 
guidance. 

I. What to do with Haitians approved for U.S. resettlement prior 
to the intervention but not yet resettled in the United States. 

Approved refugees who remained in Haiti at the time of the 
intervention: As you know, we operated an "in-country" refugee 
program for those Haitians who feared persecution and sought 
escape from Haiti during the military regime. Just prior to the 
intervention, we stopped accepting new cases in the in-country 
system. 

At the time of the intervention, however, there were some 1500 
Haitians who had been approved for refugee status during the 
period of military rule but had not yet left Haiti for the U.S. 
Some had been prevented from leaving when we banned commercial 
air travel and the military regime did not permit the refugees 
to leave by charter flights; other had not yet completed post­
approved processing procedures. 

The State Department has continued to permit U.S. entry for 
these Haitians and this course of action has been approved by 
the interagency working group on Haiti. There are now about 
1000 approved Haitians who remain in Haiti and State intends 
to resettle these Haitians in the United States over the next 
several weeks. 

Understanding that country conditions in Haiti have changed 
dramatically since the intervention, the interagency working 
group nevertheless approved this course of action for several 
reasons: 

• All of these Haitians had been informed in writing by U.S. 
officials that they would be admitted to the United States 
subject to post-interview processing that includes a medical 
exam and identification of sponsorship. They had also 

CC: Vice President 
Chief of Staff 
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received from the Immigration and Naturalization Service 
(INS) detailed information on procedures for departure to 
the United States. 

• Many sold their belongings, quit their jobs, etc., in 
reliance on the promise of resettlement. 

• In the past (e.g., Poland) we have permitted resettlement 
of previously approved refugees after a change in country 
conditions. 

• Moving approved refugees has not proven controversial or 
burdensome to our refugee admissions program. On the other 
hand, cutting off the process would be met with strong 
opposition from the NGOs and possibly the UN (especially 
if we did it without the opportunity for individual case 
reappraisal). There would likely be critical press 
reporting (about broken promises), and the press might 
search for instances of repression against an approved 
refugee who was denied entry. 

Alternatives to the present course of action: The principal 
justification against resettling all the remaining approved 
refugees is that we have restored democracy in Haiti and the 
regime that caused so many to flee no longer exists. 

There are two alternatives to the current course of action: 

1) provide case-by-case reappraisal of previously approved 
cases to determine whether the claimant retains a com­
pelling reason to be resettled in the United States; or 

2) make a blanket decision that none of the previously 
approved cases will be permitted into the United States. 

The principal downside to the first course of action is bureau­
cratic: it would require re-interviews of about 1000 claimants, 
result in the redeployment to Haiti of INS and State processing 
personnel and probably extend refugee program activities for some 
months. Some would also characterize our reappraisal as niggardly 
in view of our prior commitments to these people. Finally, 
President Aristide might object to the seeming continuation 
of processing activities. 

The principal downside to the second course of action is that 
it would be politically controversial and arguably unfair, as we 
will have made summary decisions about a class of people who had 
been determined, in an administrative proceeding, to warrant 
admission to the United States. UNHCR would probably argue that, 
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given the political uncertainty (and continued abuses by local 
attaches) in some areas of Haiti, we would have to at least 
reevaluate the claims of those who we had previously judged 
were refugees. 

II. What to do about HIV-positive refugees worldwide. 

The question of continuing to resettle previously approved 
Haitian refugees is complicated by an INS proposal to modify 
a worldwide discriminatory restriction on entry of refugees 
who test positive for the HIV virus. All concerned agencies 
State, Justice and HHS -- as well as the National Office of AIDs 
Policy -- strongly support the proposed INS policy modification. 

Discrimination against HIV-positive refugees: As a result 
of an amendment by Sen. Helms last year, HIV is considered 
a "communicable disease of public health significance" and 
is therefore a ground for exclusion under the Immigration and 
Naturalization Act (INA). Under the INA, however, this exclusion 
may be waived -- in the case of refugees, for humanitarian or 
public interest purposes or to ensure family unification. 

A 1988 INS directive established yet additional waiver require­
ments for refugees who are HIV-positive. Before being permitted 
to apply for the waiver, HIV-positive refugees must show that 1) 
the danger to public health and the possibility of the spread of 
the disease would be minimal and 2) there would be no cost 
incurred by any level of government agency without prior 
consent as a result of the disease. 

INS now proposes to remove this second requirement, as our 
immigration law explicitly exempts refugees (by virtue of their 
status) from public charge requirements. INS, State, HHS and 
Justice point out that the public charge requirement in the 
current INS directive unfairly discriminates against HIV-positive 
refugees, as refugees with far more costly diseases enter the 
U.S. each year. 

Worldwide numbers involved and costs: INS estimates that of the 
some 110,000 refugees to which we provide entry each year, there 
may be about 200 approved applicants who test positive for the 
HIV virus and who would be considered (but not in all cases 
approved) for the waiver. 

HHS estimates that the annual costs for HIV sufferers without 
active AIDS is about $10,000 and that the lifetime costs for 
caring for HIV sufferers is about $100,000. These costs are 
lower per capita than the costs for other diseases suffered by 
refugees (such as some heart diseases and cancers). Moreover, 
some refugees will obtain private health care at no cost to the 
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states and HHS already provides refugees with aid for medical 
assistance. 

Implications of the policy shift for HIV-positive Haitian refugees: 
There are about 29 HIV-positive Haitians at Guantanamo who were 
approved for refugee status at our processing ship in Jamaica. 
There are also about 88 HIV-positive approved refugee applicants 
within Haiti. Under the INS policy shift, these Haitians would 
also be subject to the modified waiver requirement. If their 
waiver applications were approved, they would be considered for 
entry in the same manner as other approved refugees. 

Under our refugee admissions program, these persons would be 
assisted by non-governmental organizations on arrival and would 
be eligible for cash and medical assistance provided through the 
refugee admissions program, federal legislation that benefits 
Cubans and Haitians, and other federal, state and local social 
service programs. 

Discussion: There is no principled reason to retain this public 
charge restriction on HIV-sufferers and modification at this 
point would strengthen the U.S. position at the World AIDS Surrunit 
in France in December (Donna Shalala will attend). 

On the other hand, such modification might be criticized by 
anti-irrunigration and conservative groups, as well as states and 
localities. We could attempt to respond to their concerns by 
allocating additional monies from the refugee admissions budget 
to ease adjustment of HIV-positive refugees. This, however, 
would not guarantee against criticism. 

III. The HIV-positive refugees at Guantanamo 

Regardless of your decision on the first two issues of this 
memorandum, you may want to choose to permit entry for the 29 
HIV-positive Haitians at Guantanamo who were approved for refugee 
status at our processing ship in Jamaica. This is because a 
decision to bar their entry may well result in HIV litigation 
similar to that which we faced last year. As you recall, we did 
not prevail at the District Court level and ultimately permitted 
entry for some 250 HIV-positive Haitians who had been deemed to 
have credible claims for asylum. 

While we believe we would ultimately prevail in a new round of 
litigation, a lawsuit would renew the controversy on this issue 
and we might well lose (as we did last year) at the initial 
stages. 
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DISCUSSION 

As mentioned, all agencies support resettling those Haitians who 
were approved for refugee status prior to the intervention (issue 
l). Moreover, all agencies support the INS proposed HIV policy 
modification (issue 2). If you agree with the interagency 
positions on these issues, then the 29 HIV-positive Haitian 
refugees at Guantanamo (issue 3) would also come into the U.S. 
However, if you do not approve the interagency position on one 
or both of the first two issues, then you will have to make a 
separate decision on whether to permit entry for the 29. 

Ironically, a decision to be more restrictive on entry for 
previously approved refugees would lower the political costs 
of permitting the HIV waiver modification, as fewer HIV-positive 
refugees from Haiti would end up in the United States. [However, 
in view of the arguments about fairness and public/UN reaction, 
I would not recommend a blanket decision denying entry to all 
previously approved Haitians without any possibility of 
reappraisal.] 

[NSC position?.] 

OPTIONS 

1. HAITIANS APPROVED FOR REFUGEE STATUS PRIOR TO THE 
INTERVENTION: 

Permit them to enter the United States (interagency-approved 
position). 

Approve Disapprove 

Drop the assumption of entry for all previously approved cases, but 
permit case-by-case reappraisal. 

Approve Disapprove 

Make a blanket determination that no previously approved Haitian 
will enter the United States [NSC does not recommend]. 

Approve Disapprove 

2. INS PLAN TO MODIFY THE WAIVER REQUIREMENT FOR HIV 

Permit INS to go forward with the waiver modification 
(interagency approved position). 

Approve ~~- Disapprove 
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3. THE 29 HIV-POSITIVE REFUGEES AT GUANTANAMO 

Regardless of the decision on options 1 and 2, permit entry 
for the 29 HIV-positive Haitians approved for refugee status 
at our processing ship in Jamaica. 

Approve Disapprove 
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WASHINGTON 



ACTION 

NATIONAL SECURITY COUNCIL 
WASHINGTON, D.C. 20506 

October 27, 1994 

MEMORANDUM FOR SAMUEL R. BERGER 

FROM: 

SUBJECT: 

RICHARD A. 

Processing 
Before the 

CL~ 
Haitians Approved 
Intervention 

for Refugee Status 

In the context of a memorandum on HIV-positive refugees, you 
and Tony questioned why we are continuing to resettle already­
approved refugees from our in-country processing program in 
Haiti. 

I wanted to describe for you in greater detail the ExCom decision 
on this issue. If you concur with the ExCom proposed course of 
action, I suggest we prepare a memorandum on this issue to other 
White House staff who may have an interest. If you do not 
approve, then we should discuss further, as there are a range 
of issues that you would then need to consider before determining 
a different course of action. 

I. Refugees approved for U.S. resettlement prior to the 
intervention but not yet resettled. 

Refugees who remained in Haiti at the time of the intervention: 
Just prior to the intervention, we stopped accepting new cases 
for refugee status and suspended consideration of those cases 
that were still active but not yet decided. However, there were 
some 1500 already-approved refugees who had not yet left Haiti. 

Decision of the ExCom on this issue: The State Department would 
like to continue to move the 1000 or so refugees who remain and 
the ExCom agreed with the State position. State makes the 
following points: 

• We told these people they would be permitted to come to the 
United States. 

• Many sold their belongings, quit their jobs, etc., in 
reliance on the promise of resettlement. 
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• In the past (e.g., Poland) we have permitted resettlement 
of already-approved refugees after a change in country 
conditions. 

• Moving approved refugees has not proven controversial. 
On the other hand, cutting off the process would be met 
with strong opposition from the NGOs and possibly the 
UN (especially if we did it without the opportunity for 
individual case reappraisal). There would likely be 
critical press reporting (about broken promises), and 
the press might search for instances of repression 
against an approved refugee who was denied entry. 

In fact, conditions for persons previously declared bonafide 
refugees may not be completely safe in all cases, and we do not 
want to risk reprisal against someone we have previously told 
could come to the U.S. As I have reported to you, there 
is continued repression in parts of Haiti, with attaches taking 
their weapons to Deschapelles, La Chapelle, Desdunes, St. Michel 
de L'Attalaye and St. Marc. 

II. What to do about HIV-positive refugees. 

To be sure, the issue is complicated by the planned INS worldwide 
policy modification regarding HIV-positive refugees as described 
in the previous memo Eric sent to you (Attachment I). 

Summary of INS modification of policy directive on HIV: As you 
recall, the Immigration and Naturalization Service (INS) intends 
to modify a discriminatory restriction on entry of refugees 
worldwide who test positive for the HIV virus. All concerned 
agencies -- State, HHS and Justice -- as well as the National 
Office of AIDS Policy support the INS policy modification. The 
change, while maintaining a range of special requirements for 
entry of HIV positive refugees, would eliminate a "public charge" 
requirement imposed by policy directive in 1988 on HIV-positive 
refugees. INS notes that refugees, by virtue of their status, 
are exempt from such requirements and that this policy directive 
was therefore discriminatory. 

HIV-positive Haitian refugees: There are about 29 HIV-positive 
refugees at Guantanamo who went through the refugee adjudication 
process on our processing ship in Jamaica and were granted 
refugee status. Because they could not meet the public charge 
requirement, they remained in Guantanamo while the 600 other 
Jamaica-approved refugees entered the U.S. There are also about 
88 HIV-positive approved refugee applicants within Haiti. Under 
the INS policy shift, these refugees would also be subject to a 
modified waiver requirement that still considers public health 
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concerns but, as mentioned, eliminates the public charge require­
ment. If their waiver applications are approved, they would be 
considered for entry in the same manner as the other approved 
refugees. 

Under our refugee admissions program, these refugees would be 
assisted by non-governmental organizations on arrival and would 
be eligible for cash and medical assistance provided through the 
refugee admissions program, as well as other federal and state 
programs. 

Attachment: 

Tab I Prior Memorandum on HIV-Positive Refugees (7490) 
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ACTION 

MEMORANDUM FOR 

THROUGH: 

FROM: 

SUBJECT: 

NATIONAL SECURITY COUNCIL 
WASHINGTON. 0 C 20506 

October 14, 1994 

ANTHONY LAKE Ml~ 

RICHARD A. CLARKtjf" 

ERIC SCHWART@ 

HIV-Positive Refugees: INS Policy Change 

I have attached a memorandum to the President on the subject 
issue. 

7490 

I have drafted it as an information memorandum so that the 
decision on this sensitive issue remains with INS unless the 
President objects. As indicated below, I have coordinated with 
DPC staff. 

Concurrences by: 

RECOMMENDATION 

Jamie Bfi.l~, Steve ~th (DPC staff),~~ Halper~!1[T r<a~na f L-

That you sign the memoranda to the President at Tab I. 

Attachments 
Tab I Memorandum to the President 



THE WHITE HOUSE 

WASHINGTON 

INFORMATION 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Summary 

ANTHONY LAKE 
CAROL RASCO 

HIV-positive Refugees 

7490 

The Immigration and Naturalization Service intends to modify a 
discriminatory restriction on entry of refugees who test positive 
for the HIV virus. All concerned agencies -- State, HHS and 
Justice -- as well as the National Office of AIDS Policy strongly 
support the INS policy modification. The shift is likely to 
result in entry of some HIV-positive Haitian refugees; however, 
none of these movements would take place before mid-November at 
the earliest. 

I. Discrimination against HIV-positive refugees 

As a result of an amendment by Sen. Helms last year, HIV is 
considered a "communicable disease of public health significance" 
and is therefore a ground for exclusion under the Immigration and 
Naturalization Act (INA). Under the INA, however, this exclusion 
may be waived -- in the case of refugees, for humanitarian or 
public interest purposes or to ensure family unification. 

A 1988 INS directive established yet additional waiver 
requirements for refugees who are HIV-positive. Before being 
permitted to apply for the waiver, HIV-positive refugees must 
show that 1) the danger to public health and the possibility of 
the spread of the disease would be minimal and 2) there would be 
no cost incurred by any level of government agency without prior 
consent as a result of the disease. 

According to INS, the second part of this test -- while 
appropriate for non-refugee immigrants who are HIV-positive 
is not appropriate for HIV-positive refugees. This is because 
the second part of the test clearly imposes a "public charge 
requirement," to which refugees, by virtue of their status, are 
exempt under our law. State, HHS, Justice and INS point out that 
the public charge requirement in this INS directive unfairly 

cc: Vice President 
Chief of Staff 
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discriminates against HIV-positive refugees, as refugees with 
far more costly diseases enter the U.S. each year. 

INS thus intends to alter its policy directive by removing the 
public charge requirement for HIV-positive refugees and remedying 
this inconsistency. The current public charge requirement for 
immigrant (i.e., non-refugee) waiver applicants would not be 
affected by this decision and would be maintained. INS also 
intends to maintain the first requirement in its policy directive 
on HIV-positive refugees, relating to public health and spread of 
the disease. 

II. Worldwide numbers involved and costs 

INS estimates that of the some 110,000 refugees to which we pro­
vide entry each year, there may be about 200 approved applicants 
who test positive for the HIV virus and who would be considered 
(but not in all cases approved) for the waiver. 

HHS estimates that the annual costs for HIV sufferers without 
active AIDS is about $10,000 and that the lifetime costs for 
caring for HIV sufferers is about $100,000. These costs are 
lower per capita than the costs for other diseases suffered by 
refugees (such as some heart diseases and cancers). Moreover, 
some refugees will obtain private health care at no cost to the 
states and HHS already provides refugees with aid for medical 
assistance. 

III. Implications of the policy shift for HIV-positive Haitian 
refugees 

Current general policy toward approved refugees from Haiti: 
We have suspended acceptance of new applications under the in­
country refugee processing program in Haiti. However, there 
are about 1000 Haitians in Haiti who were already approved for 
refugee status and entry to the United States and have made 
preparations to leave (such as selling their homes and 
belongings). These refugees -- many of whom have spent periods 
in hiding -- remained in Haiti because they were prevented by the 
military regime from traveling or because their final paperwork 
had not been completed. 

Under current circumstances, in which there are still pockets of 
instability, we are processing the already-approved applicants 
for resettlement if they so desire, but are keeping this issue 
under review. After a State Department determination that 
conditions are sufficiently stable in Haiti, our plan is to move 
to case-by-case reevaluation of those approved applicants who 
have not yet left. Under case-by-case review, only those with 



3 

compelling humanitarian justifications will be permitted U.S. 
entry. 

HIV-positive Haitian refugees: There are about 29 HIV-positive 
refugees at Guantanamo who went through the refugee adjudication 
process on our processing ship in Jamaica and were granted 
refugee status, but who could not meet the third waiver 
requirement. They remained in Guantanamo while the 600 other 
Jamaica-approved refugees entered the U.S. There are also about 
88 HIV-positive approved refugee applicants within Haiti. Under 
the INS policy shift, these refugees will also be subject to the 
modified waiver requirement. If their waiver applications are 
approved, they will be considered for entry in the same manner 
as other approved refugees. 

These refugees will be counseled and otherwise assisted by non­
governmental resettlement organizations on arrival. They will 
also be eligible for financial and medical support provided by 
the refugee admissions program, by special federal legislation 
for Haitian and Cuban entrants and by other federal and state 
social service programs. 
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PRIVILEGED WORK PRODUCT 

TIME SENSITIVE: 
PLEASE REVIEW AS SOON AS 

MEMORANDUM TO SAMUEL BERGER 

THROUGH: MORT HALPERIN, DICK CLARKE 

FROM: ERIC SCHWARTZ 

CONCURRENCE: JAMIE BAKER 

SUBJECT: GTMO Litigation and Policy 

Justice has identified a number of issues that could arise in the 
context of Cuba/Haitian litigation as early as this week ~nd that 
raise serious policy considerations. As I think you know, 
advocates for the Haitians have sought to intervene in the Cuba 
litigation and have been given provisional permission to do so. 

In order to best represent the government's legal view and 
preserve policy options, it would be very useful -- in advance of 
their consideration by the courts -- to consider a number of 
policy issues which we had in some cases purposefully put off. 
If we adopt certain policies and rule out others, the courts may 
be persuaded to step back from the litigation and let U.S. policy 
run its course. The alternative would be to risk having the 
courts decide these policy issues. 

This memorandum seeks your agreement on recommended positions on 
five issues. 

1. Parole 

Issue: the Haitian plaintiffs will likely ask for an order 
granting Haitians parity with Cubans on parole decisions -­
children, the elderly and medical hardships. 

Recommendation: Parity is not required as a matter of law. In 
view of our position that the Haitians have a relatively stable 
and democratic country to which they can return, we think we can 
also make a good faith distinction on policy grounds and should 
do so. 

2. Request for a permanent injunction granting parole to all 
pregnant Cuban~ 
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Recommendation: If we believe that there is adequate medical 
care at GTMO and Panama (as we do), we think we need to oppose~'~ 
this for the time being. If we decide to expand parole to -0~€ 
children and accompanying relatives, we may wish, as a matter ofcl' . 
policy, to revisit this question. ~ r 

3 "t" "t" ~~~~A . HIV-posi ive Hai ians at GTMO. ·r~'-k. ~ ~ 

Issue: There are between 20 and 30 HIV-positive approved 
refugees at GTMO, and, with the recent influx of lawyers into 
GTMO, we expect that these Haitians will shortly sue for 
admission. We will then probably re-live many of the unpleasant 
issues we confronted with the HIV-GTMO litigation last year. 

/.e:As I mentioned in a previous memo to you, I was told that a J 
decision waa~e..o. la.st week (while I was away) to bring in 

· Hartians approved f;r refugee status prior to the intervention. 

As I understand it, however, there was no decision taken on what 
to do with those among these Haitians who are HIV-positive. 

As you will recall: 

2. 

there are about 80 HIV-positive approved refugees remaining 
in Haiti; 

there are between 20 and 30 HIV-positive approved refugees at 
Guantanamo; and 

3. an INS proposal to ease a waiver requirement for HIV-positive 
refugees worldwide would probably result in entry of most of 
these refugees. (All relevant agencies approved the INS 
proposal.) 

How do you want to deal with the HIV issue at this point? In 
particular, if you want an HIV memo for the President, do we .~ 

assume that the prior question (what to do with refugees approved vi~ 
prior to the intervention) has been resolved? u-

~~ ~ 
In view of the litigation, I need to hear from you as soon as 
possible. 

4. Voluntary repatriation 

Issue: We expect that the plaintiffs for the Haitians will 
request an order similar to that issued by the Court of Appeals 
regarding Cuban migrants: no repatriation unless a migrant signs 
a form that such repatriation is voluntary. They could make this 
request on their own initiative or as a result of any further 
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efforts at Haitian repatriations -- either voluntary or 
involuntary. Such a request will likely result in entry of an 
order similar to the existing order with respect to the Cubans -­
no repatriation unless it is voluntary. 

This will immediately raise the issue of our policy on 
involuntary return of the remaining 5000 or so Haitians and 
Justice would like guidance on this question. 

Discussion: State and Defense have different vie~/y~n~he issue 
of involuntary return of Haitians at GTMO. DOD'sAposition is 
that, with the change in Haiti, everyone should go back and that 
this should happen as quickly as possible. They argue that we 
need not bother to assess claims of those who might express fears 
of return; with thousands of troops in the country, return is 
safe. 

State's position is that we should not force anyone back, but 
that we should continue to emphasize voluntary return. Those who 
refuse to go back (as well as those few who continue to leave 
Haiti by boat) should be given the option of returning to Haiti 
or going to our facility in Suriname (which State would be 
willing to finance). State reasons that given these choices, the 
overwhelming majority would return to Haiti. 

State makes a number of arguments in favor of its position. 

• Safe haven is the only migration policy we have tried with 
Haiti that works -- that meets the concerns of the immigration 
control community as well as the NGOs and the UNHCR. 

• Safe haven has resulted in very small outflows, which will be 
even further reduced with a democratic government in Haiti. 

• If we forcibly return Haitians, we should screen them before 
doing so if we want to avoid renewed criticism from the UNHCR 
and NGO~ (which will contrast forced return of Haitians with 
our policy toward Cubans), and if we wish to ensure that we 
are not returning any bonafide refuq_ees. (State argues that 
there may well continue to be some small number of refugees 
from Haiti.) However, screening will create expectations of 
U.S. resettlement which we want to avoid; safe haven avoids 
creating such expectations. 

Evaluation: These issues have very important policy consequences 
and require more detailed briefing of you as well as Deputies 
level review which may not be possible prior to your departure. 
At the same time, it is to our advantage to be in a position to 
answer the court's questions and we therefore propose interim 
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responses below. 
with John Deutch. 

If you agree, we think you need to work them 
We can take care of State and Justice. 

Do we tell the Court that we seek to retain the option of 
involuntary return? 

This is an easy call. We should retain the option of involuntary 
return and can easily distinguish the Haitians from the Cubans as 
the former are returning to a country led by a democratically 
elected government. 

What do we tell the Court about when we will begin such 
involuntary return and what procedures we will implement prior to 
such returns? 

To preserve our options, we would recommend that we say the 
following: 

• Our safe haven policy has demonstrated that we are deeply 
committed to the welfare and well-being of Haitians who feared 
civil conflict and persecution in Haiti. 

• There are now thousands of U.S. troops in Haiti, a 
democratically elected government and conditions of much 
greater peace and stability that have permitted thousands to 
return voluntarily. 

• 

• 

• 

While, under U.S. law, we could involuntarily return all of 
remaining Haitians, we have instead emphasized voluntary 
return as a further demonstration of our willingness to deal 
with this population with sensitivity. 

I 
I 

Nonetheless, as a matter of policy, we may indeed need to move 
to involuntary return of those who can return to their country 
of origin but refuse to do so. 

. 1 t. .h t. .~J tt f 1 . In imp emen ing sue ac ion, we ~i, as a ma er o po icy, 
continue to consult closely with the UNHCR and others to 
ensure against return of bonaf ide refugees who might face risk 
of persecution in Haiti. 

Discussion 

To be sure, this response may oblige us to conduct some sort of 
(undefined) review prior to forced return. But it has several 
important advantages: 
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• It binds us to a policy of basic fairness which we should 
support on the merits. 

• It will help us to avoid criticism from NGOs, UNHCR and 
others. (UNHCR has expressed deep concern that we will 
undermine the significant gains we made with adoption of safe 
haven if we return to direct return without any sort of 
assessment prior to return.) 

• Our stated commitment to fairness may help to dissuade the 
courts from imposing equitable remedies that are probably 
wrong on the law but which the courts feel obliged to impose 
on fairness grounds. (I have run this specific point by DOJ 
counsel who concurs.) 

Again, if you agree with the proposed course of action, you need 
to speak with John Deutch to ensure DOD is on board. 

cc'. 

\ \ 


