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ACTION 

MEMORANDUM FOR 

THROUGH: 

FROM: 

SUBJECT: 

NATIONAL SECURITY COUNCIL 
WASHINGTON. D.C. 20506 

October 14, 1994 

ANTHONY LAKE ~t/~ 

RICHARD A. CLARK~~ 

ERIC SCHWART@ 

HIV-Positive Refugees: INS Policy Change 

I nave attached a memorandum to the President on the subject 
issue. 

7490 

I have drafted it as an information memorandum so that the 
decision on this sensitive issue remains with INS unless the 
President objects. As indicated below, I have coordinated with 
DPC staff. 

Concurrences by: 

RECOMMENDATION 

Jamie B~, Steve ~th (DPC staff),~ Halper~!Vr "'abna l'ljt '-

That you sign the memoranda to the President at Tab I. 

Attachments 
Tab I Memorandum to the President 



7490 

THE WHITE HOUSE 

WASHINGTON 

INFORMATION 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

Summary 

ANTHONY LAKE 
CAROL RASCO 

HIV-positive Refugees 

The Immigration and Naturalization Service ntends to modify a 
discriminatory restriction on entry of re ugees who test positive 
for the HIV virus. All concerned agenc· s -- State, HHS and 
Justice -- as well as the National Off. e of AIDS Policy strongly 
support the INS policy modification. he shift is likely to 
result in entry of some HIV-positiv Haitian refugees; however, 
none of these movements would take lace before mid-November at 
the earliest. 

I. Discrimination ositive refugees 

As a result of an amendment y Sen. Helms last year, HIV is 
considered a "communicable disease of public health significance" 
and is therefore a groun for exclusion under the Immigration and 
Naturalization Act (INA . Under the INA, however, this exclusion 
may be waived -- in th case of refugees, for humanitarian or 
public interest purpo es or to ensure family unification. 

A 1988 INS directi~ established yet additional waiver 
requirements efugees who are HIV-positive. Before being 
permitted to app y for the waiver, HIV-positive refugees must 
show that 1) t danger to public health and the possibility of 
the spread of he disease would be minimal and 2) there would be 

ed by any level of government agency without prior 
result of the disease. 

INS, the second part of this test -- while 
appropr te for non-refugee immigrants who are HIV-positive 
is not appropriate for HIV-positive refugees. This is because 
the s cond part of the test clearly imposes a "public charge 
req rernent," to which refugees, by virtue of their status, are 

pt under our law. State, HHS, Justice and INS point out that 
public charge requirement in this INS directive unfairly 

cc: Vice President 
Chief of Staff 
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discriminates against HIV-positive refugees, as refugees with 
far more costly diseases enter the U.S. each year. 

INS thus intends to alter its policy directive by removing the 
public charge requirement for HIV-positive refugees and remedyi/g 
this inconsistency. The current public charge requirement for 
immigrant (i.e., non-refugee) waiver applicants would not be 
affected by this decision and would be maintained. INS also 
intends to maintain the first requirement in its policy dire ive 
on HIV-positive refugees, relating to public health and spr ad of 
the disease. 

II. Worldwide numbers involved and costs 

INS estimates that of 
vide entry each year, 
who test positive for 
(but not in all cases 

the some 110,000 refugees to hich we pro­
there may be about 200 appr ved applicants 
the HIV virus and who wou be considered 
approved) for the waiver. 

HHS estimates that the annual costs for HIV, sufferers without 
active AIDS is about $10,000 and that the ifetime costs for 
caring for HIV sufferers is about $100, 0. These costs are 
lower per capita than the costs for ot er diseases suffered by 
refugees (such as some heart disease and cancers). Moreover, 
some refugees will obtain private alth care at no cost to the 
states and HHS already provides r fugees with aid for medical 
assistance. 

III. Implications 
refugees 

cy shift for HIV-positive Haitian 

Current general policy t ard approved refugees from Haiti: 
We have suspended acce ance of new applications under the in­
country refugee proce sing program in Haiti. However, there 
are about 1000 Hait" ns in Haiti who were already approved for 
refugee status and entry to the United States and have made 
preparations to ave (such as selling their homes and 
belongings). T se refugees -- many of whom have spent periods 
in hiding -- r mained in Haiti because they were prevented by the 
military reg· e from traveling or because their final paperwork 
had not bee completed. 

Under cu rent circumstances, in which there are still pockets of 
instab· ity, we are processing the already-approved applicants 
for r settlement if they so desire, but are keeping this issue 

review. After a State Department determination that 
itions are sufficiently stable in Haiti, our plan is to move 

case-by-case reevaluation of those approved applicants who 
ave not yet left. Under case-by-case review, only those with 
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compelling humanitarian justifications will be permitted U.S. 
entry. 

HIV-positive Haitian refugees: There are about 29 HIV-posi ive 
refugees at Guantanamo who went through the refugee adjud' ation 
process on our processing ship in Jamaica and were grant d 
refugee status, but who could not meet the third waive 
requirement. They remained in Guantanamo while the 6 0 other 
Jamaica-approved refugees entered the U.S. There a also about 
88 HIV-positive approved refugee applicants within aiti. Under 
the INS policy shift, these refugees will also be subject to the 
modified waiver requirement. If their waiver a lications are 
approved, they will be considered for entry in 
as other approved refugees. 

These refugees will be counseled and other ise assisted by non­
governmental resettlement organizations o arrival. They will 
also be eligible for financial and medic 1 support provided by 
the refugee admissions program, by spe federal legislation 
for Haitian and Cuban entrants and by other federal and state 
social service programs. 


