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THE WHITE HOUSE 

Office of the Press Secretary

For Immediate Release March 10, 1993

PRESS BRIEFING 
BY GEORGE STEPHANOPOULOS

The Briefing Room

3:31 P.M. EST

MR. STEPHANOPOULOS: I just want to limit this to the
response to the judge's ruling today if we could.

The President is very gratified by the court's decision 
today. The court has given its stamp of approval to everything the 
Health Care Task Force has done and everything that the Health Care 
Task Force plans to do. So as I said, we're gratified by the 
decision. We intend to go with the plans that we originally had to 
have the working groups to meet and to have the task force have a 
meeting before its work is completed. And of course, we will give 
full notice before that meeting of the Health Care Task Force.

I would point just in the interest of trying to correct 
any misperceptions that might be out there — the Health Care Task 
Force has not yet met, so there is no violation of the law in any 
way. There has not been violation of the law. And we fully intend 
to, before there is a meeting of the full task force, to give notice.

Q It is remarkable in light of what the judge said, 
though. The judge said that he didn't like disagreeing with the 
administration. I take it from your standpoint that he didn't 
disagree with the administration in any respect.

Q — interpretation of what the judge's ruling is?

MR. STEPHANOPOULOS: Well, the judge's ruling as far as
we can tell — he has, first of all and perhaps most importantly, 
dismissed any of the plaintiff's charges with respect to the working 
groups. I would point you, first of all, to page 33 of the judge's 
ruling where he says — do I have it in front of me — from the order 
— I'm afraid I don't have the order. But he has dismissed it with 
respect to the working groups in total. The working groups can 
continue to give their advice to the President as they have always 
given it.

And he said — and I quote — "All claims based on the 
interdepartmental working groups are dismissed pursuant to Federal 
Rules, page 12, for failing to state a claim upon which relief may be 
granted."

At the same time, he also said that the task force — 
that any application of FACA to the task force with regard to its 
giving direct advice to the President is also unconstitutional. So 
the task force ability to give direct advice to the President is 
completely and totally protected and it can't be interfered with at 
all._ And I would again quote from page 22: "With respect to the
meetings at which the task force formulates its recommendations for 
the President, the balance weighs in favor of the President. The 
President's interest in confidentiality is particularly present as 
the task force directly advises the President as to what legislation
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he should propose. And congressional interest in opening these 
meetings is obviated by plaintiff's opportunities to address the task 
force in Congress."

Q George, is the President also gratified that this 
ruling essentially guts the FACA?

MR. STEPHANOPOULOS: Not at all. I mean, I think what
we're gratified by is that the Health Care Task Force can continue to 
proceed with its meetings and with its work as planned.

Q But the larger issue as this applies to all other 
federal advisory committee acts, and essentially no other federal 
advisory committee act now can meet to discuss recommendations on a 
constitutional basis.

MR. STEPHANOPOULOS: As long as it's getting its
information — performing its information gathering functions, they 
can meet. So that's not true.

Q No, I said to make recommendations. That's the 
distinction the judge drew, between information gathering and making 
recommendations.

MR. STEPHANOPOULOS: And the President has an interest
in making sure the advice he receives from his advisors is protected 
and they can act with full candor.

Q Do you believe that this applies to all other 
advisory committees?

MR. STEPHANOPOULOS: I don't know that I can speak to
that at this time. We've just received the ruling and this is very 
preliminary. But as far as the working of the Health Care Task 
Force, the Health Care Task Force work can go on as we've always 
planned it to go on.

Q George, did the administration interpret the 
judge's language regarding direct advice to the President as meaning 
that when the President is present and being advised by the task 
force, that those proceedings are protected but that the Health Care 
Task Force meeting outside of the President's presence is another 
matter?

MR. STEPHANOPOULOS: Oh, no, not at all. It shouldn't
be limited at all to situations where the President is present.

Q None of us has a copy of the ruling, but we have 
seen quotes from it in which the judge notes that he disagrees with 
the administration on certain key points in this case. Would you 
explain what those disagreements are and what they mean?

MR. STEPHANOPOULOS: I think the disagreement is limited
to the very narrow point of whether or not the First Lady is an 
outside advisor or a government employee under the law.

Q And you disagree on that?

MR. STEPHANOPOULOS: Yes, we continue to contend --

Q Are you going to appeal?

MR. STEPHANOPOULOS: I'm not sure that it's necessary.
We're going to look at that and we have to review the case more 
closely.
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Q Repeatedly, in explaining why the suit was 
groundless here, you cited your interpretation which was that under 
the meaning of the statute the First Lady is not covered. The judge 
has now said she is and you guys say that you won on all counts.

MR. STEPHANOPOULOS: We continue to believe that, but it
just doesn't have any practical effect. The practical effect is that 
the judge is saying that the work of the task force is protected 
because FACA is unconstitutional with regard to giving direct advice 
to the President. It just doesn't have any practical effect.

Q Are you saying that the task force can now meet 
behind closed doors, whether the President is there or not, to 
consider these options because they are eventually for the purpose of 
advising the President?

MR. STEPHANOPOULOS: 
President, yes.

Providing direct advice to the 

What if he's not there?

MR. STEPHANOPOULOS: It doesn't matter. It has no
bearing whatsoever. The only time it has to be open is when it's in 
this information-gathering, fact-finding stage, and we intend to have 
a meeting which we'll take testimony, and I would point out that the 
plaintiffs will have a full opportunity to present their testimony to 
the task force.

Q In your filings, or in the judge's rulings, since, 
as Brit says, we haven't seen it, did you define information­
gathering or advising the President, or did the judge — it would 
seem that the ruling would turn on that.

MR. STEPHANOPOULOS: Again, when we're discussing
recommendations to the President, it is completely protected, 
according to the judge's ruling.

Q Discussing or giving?

MR. STEPHANOPOULOS: Discussing. When you're just in
the process of developing recommendations for the President as 
opposed to taking in information from outside groups, that is 
completely protected.

Q You're saying that all the deliberations, because
the President is the ultimate beneficiary, that the judge has now 
ruled that all these deliberations — deliberations, not fact­
finding — may go forward behind closed doors?

MR. STEPHANOPOULOS: Yes. Yes.

Q That's your interpretation?

MR. STEPHANOPOULOS: Yes.

Q Are you saying the first Health Care Task Force 
meeting will be a meeting that has no information-collecting, it will 
just be a recommendation meeting and, therefore, it's okay for it to 
be closed?

MR. STEPHANOPOULOS: No. I'm saying — first of all,
again, let's get down to facts — there has been no meeting of the 
task force. The working groups have been meeting, and they are 
completely and totally protected by the judge's ruling. It is 
completely dismissed. And any charge against the working groups is 
completely dismissed by this judge's ruling.
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Q But when you have this first meeting of the task 
force, what will the ground rules be?

MR. STEPHANOPOULOS: I don't know about the first
meeting, but we intend to have a public meeting of the task force, 
and we will give the appropriate notice, and plaintiffs along — will 
have the opportunity to present testimony to the task force.

Q George, your weekling compilation of documents say 
that Clinton met with the task force on February 7th.

on February 7th.
At a meeting — when it held a meeting, when it met 
That's a Federal Register document.

MR. STEPHANOPOULOS: I'm not sure if it was the full
task force; it might have been a group of his health care advisors.
I don't know that there was any meeting of the task force. The task 
force is not —

Q It says, met with the presidential task force —

MR. STEPHANOPOULOS: It might have been a mistake.
There has been no meeting of the task force.

Q George, there is a quote on the wires that says the 
judge — quote — "took no pleasure in determining that one of the 
first acts taken by a new President is in direct violation of a 
statute enacted by Congress." What does that mean?

MR. STEPHANOPOULOS: Well, I'm not sure. It would have
been — is a violation if the task force meets, but the task force 
has not met. And we fully intend to comply with the rulings of the 
judge in terms of having a public notice before a public meeting of 
the task force to gather information.

Q But are you saying, what, the judge misspoke or 
miswrote? I don't understand.

MR. STEPHANOPOULOS: Again, there has not been any
meeting of the task force. I mean, there's certainly the potential, 
but there has not been a meeting of the task force.

Q George, are you juggling legal semantics here, 
because the working groups —

MR. STEPHANOPOULOS: Not at all.

Q — the working groups — (laughter) — the working 
groups work for the task force, and they are, in fact, are they not 
in the process now of gathering information?

MR. STEPHANOPOULOS: The working groups are in the
process of preparing recommendations for the President.

Q And to prepare that they're gathering information.
I mean, it just seems —

MR. STEPHANOPOULOS: But the working groups are
completely protected. The President has the right to get advice 
through his staff from across the country, from anyone he chooses to 
get advice from. That is separate from the task force. The working 
groups -- this does not apply in any way whatsoever to the working 
groups. That is what the judge has said very clearly. It just 
doesn't apply.
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Q So are you using the statement that the task — why 
hasn't the task force net then? Is it to avoid this kind of —

MR. STEPHANOPOULOS: We're going along as we always
planned to go along. The task force is simply the supervisory — the 
ultimate body for recommending to the President. But the working 
groups are really where all the nuts and bolts work gathering 
information and drafting the legislation is done. And that is always 
how it was contemplated. That is how the structure was set up and 
the judge has given his sanction to the workings of the working 
groups today.

Q But you're saying that even if a working group is 
engaged in information gathering that it's protected by the judge's 
ruling, so you are claiming protection from the spirit of having open 
meetings by calling it a working group and saying it's protected.

MR. STEPHANOPOULOS: 
straight here first of all.

Well, let's get some things

— this judge's ruling will have no effect whatever

MR. STEPHANOPOULOS: No practical effect on the task
force at all.

Q Do you think the judge might be a little surprised 
to learn that — that that's your position, that he entered this 
order, declared himself to be sorry to have to disagree with the 
President, and declared illegal one of the President's —

MR. STEPHANOPOULOS: I mean
state of mind but I don't think so, no.

I can't — I don't know his

Q George, I mean, does it not strike you that there 
may be something peculiar and perhaps a bit evasive about the 
interpretation you're making here when you get this frontal language 
from the judge about the violation of the law and you're saying, hey, 
no —

MR. STEPHANOPOULOS: I think the judge's language is
very clear. He draws a distinction in the task force between their 
advisory capacity for the President and between their information­
gathering functions for the President. The information gathering is 
intended, as he says, to be in public. It will be in public. At the 
same time, the judge has found that FACA is — it is unconstitutional 
with regards to direct advice to the President.

Q I know, but what you're saying is that direct 
advice to the President does not constitute actually saying something 
to the President, conveying to him a memo or meeting with him, it 
constitutes any meeting that might be for the ultimate purpose of 
creating advice which would someday, somehow be passed on to him. 
Correct?

MR. STEPHANOPOULOS: Yes, as — then that's separate
from the information gathering.

Q Is there any imaginable act that this task force 
could commit, meeting it could hold that you think would be covered 
by this judge's order?

MR. STEPHANOPOULOS: Absolutely.

Q What, pray tell, would that be?
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MR. STEPHANOPOULOS: In a meeting where we gather public
testimony from interest groups, from the plaintiffs, in this case; 
from anybody else who has an interest in presenting —

Q So you're saying that hearings, that if it holds 
some hearings, they would be covered?

public.

covered?

MR. STEPHANOPOULOS: Absolutely. And they will be

Q But the meetings as he describes them are not

MR. STEPHANOPOULOS: 
public testimony will be public.

No, public meetings where we gather 
We will have notice.

Q The bulk of the information will be gathered by 
working groups, which are exempt from that ruling, right?

MR. STEPHANOPOULOS: I don't know that I necessarily
agree with that because you also have to look at the full — we are 
also having hearings through the Robert Wood Johnson Foundation, 
where the First Lady is going to be presiding this week; and we will 
have a series of public hearings across the country to gather 
information from the public. I mean, I think that what's important 
here is that the Health Care Task Force, as contemplated, will 
continue its work.

Q Well, as long as that's true, then why did the
administration mount as a defense in this proceeding the argument
that Hillary Clinton and Mrs. Gore were not covered, did not 
constitute the kinds of outside presences that the law covered?

MR. STEPHANOPOULOS; We continue to believe that.

Q Well, I understand that. But the point is if they
could go ahead and hold the meetings they were going to hold anyway,
whether they were or not, why was that defense even relevant?

MR. STEPHANOPOULOS: The defense is relevant because
that's how the plaintiff said the law — that's the reason the 
plaintiffs chose for saying the law applied.

Q And the judge said it did apply on that position.

MR. STEPHANOPOULOS: Right, but then he also went on to
say that FACA's unconstitutional with regard to the advisory 
functions of the task force.

Q Direct advisory functions.

MR. STEPHANOPOULOS: Yes.

Q May I follow up? The working groups that solicit 
information from interest groups, but those presentations by a AMA or 
whomever, those are still going to remain closed? That's what I was 
asking.

MR. STEPHANOPOULOS: Sure.

Q — working groups, solicitation of input is going 
to be done privately?

MR. STEPHANOPOULOS; Absolutely.
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Q Since we don't have a copy of this in front of us, 
could you read that line again from page 33 about the working groups?

MR. STEPHANOPOULOS: Yes. Actually, it's not page 33,
it's page two.

Q It's not believed that that was the intention of 
the judge to make that kind of input open to the public?

MR. STEPHANOPOULOS: All claims based on the
interdepartmental working group are dismissed.

Q Because?

MR. STEPHANOPOULOS: For failing to state a claim upon
which relief may be granted. In addition, plaintiff's claim — this 
is from — and it follows; Plaintiff's claims based on meetings of 
the task force which are held for the purpose of formulating advice 
and recommendations for the President are also dismissed under Rule 
12.

Q So the judge specifically said —

MR. STEPHANOPOULOS: Section — right. Exactly.

Q — not only direct advice, he said also
formulating.

MR. STEPHANOPOULOS: Formulating and recommendations.
Section lOA(l), 10A(3) and IOC of FACA are not applicable to these 
meetings, since their application to these meetings is 
unconstitutional as a violation of separation of powers principles.

Q Well, you could apply that standard to just about 
every meeting that's held by this task force or working group, could 
you not?

MR. STEPHANOPOULOS: Yes. Absolutely. (Laughter.)
That's why the President is gratified. (Laughter.)

Q Thank you. (Laughter.)

Q — task force you form in the future about any
subj ect.

MR. STEPHANOPOULOS: Well, again, I think the judge is
clear. If you're formulating recommendations for the President, the 
President has — that advice is protected.

Q George, would you come back one more time please, 
just to finish this thought — that if the working groups solicit 
information, it's closed. And I understand the judge said that. You 
say there's going to be one meeting of the full task force open to 
solicit testimony. How will — what is different about the testimony 
the task force will take than this other testimony that is being 
taken in private?^ I mean, how do you decide which groups will give 
information in private and which ones will come to the public?

MR. STEPHANOPOULOS: Well, I think that — I don't know
how exactly the hearing itself will be structured. I mean, I don't 
know how much time there will be. But clearly, anybody will have the 
opportunity to submit their testimony, not necessarily deliver it 
verbally, but clearly have the possibility of delivering it to the 
task force.

MORE #035-03/10
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Q Are they basically people who want the chance to do 
so and haven't been invited by a working group —

MR. STEPHANOPOULOS: Certainly the plaintiffs will be
invited and they'll have the opportunity to present their testimony.

Let me just point out the judge's reasoning for 
protecting the ability of the President's advisors to formulate their 
recommendations. He says on page 19 of his ruling: "He must be able 
to trust that his advisors shall speak with complete candor and that 
they will not be cowed by the fear of premature public reaction.
This candor's risk should FACA-apply to the task force. A realistic 
and practical appraisal of the application of FACA to these 
presidential advisors reveals that FACA prevents the President from 
receiving the full measure of the task force advice," which is 
exactly what we've been saying for several weeks.

Q Can we get a list of the people — remember that 
meeting, it was the first meeting we thought of the task force at 
OEOB a few weeks ago and there was going to be a photo op and Hillary 
was going to preside and Mr. Clinton was going to be there as well 
over in OEOB. Could we get a list of the people who were at that 
meeting?

MR. STEPHANOPOULOS: I don't know exactly which meeting
you're referring to —

task force,

meeting.

meetings.

Q It was what we thought was the first meeting of the 
I think it may be —

MR. BOORSTIN: That's incorrect.

Q Well, what was it?

MR. BOORSTIN:It must have been the first tollgate 

Q What's that?

MR. STEPHANOPOULOS: It's one of the working group

Q ^ -- one more time the judge's specific decision on
the status of Hillary Clinton. Your interpretation.

MR. STEPHANOPOULOS: The judge's specific decision is
that it's been dismissed with regard to the working groups and it's 
been dismissed with regard to the ability of the task force to 
formulate recommendations for the President.

Q On the status of Hillary Clinton?

Q Yes, her status?

Q The issue that the court disagreed with you on. 

MR. STEPHANOPOULOS: The judge disagreed with our

Q So he found what, she is considered an outside —

MR. STEPHANOPOULOS: He said, yes, an outside advisor.

. . . Q The judge also criticized the administration for
precipitating a constitutional crisis which he said could have been

pleading.
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avoided if you had had legislation that would have made the First 
Lady a government employee. How do you respond to that?

MR. STEPHANOPOULOS: Well, what's your question?

Q How do you respond to that? Why didn't you take a 
legislative course instead of a judicial course?

MR. STEPHANOPOULOS: Well, if the Congress chooses to
change it, I mean, I think that's something we would certainly look 
at.

Q George, you said he did not draw a distinction 
between the task force itself and the advisory groups. And, again, 
at the disadvantage of reading you what is obviously a paraphrased 
wire account, but it quotes the judge as saying — or paraphrases the 
judge as saying, the White House violated the law by not formally 
registering the task force with the Library of Congress and not 
giving notice in advance of its meetings or meetings of the advisory 
groups.

MR. STEPHANOPOULOS: I think the AP story is wrong.
Clearly the working groups — it has been dismissed with regard to 
the working groups. The task force hasn't met; we will make any 
public filing before the meeting of the task force.

Q You're saying the news account —

MR. STEPHANOPOULOS: The news account just isn't right,
as far as our reading of the judge's opinion. And it's — I mean, 
it's a plain reading — again, page two of the order is very plain.

ruling?
You don't plan to appeal any aspects of this

MR. STEPHANOPOULOS: I said I don't want to make a
blanket statement at this time. We're still going to review it and 
go oyer it. But as I said, basically, the work of the task force can 
continue as contemplated.

government?
Why should this not be viewed as a setback for open

MR. STEPHANOPOULOS: Well, I mean, when the task force
receives information from the public, it will be a public meeting.

the public.
But by calling it a working group it's closed to

MR. STEPHANOPOULOS: This is the President's staff
giving him advice. We've had a far more open process than any 
administration before us. I mean, let me remind everybody we have 
not even developed a legislation yet. There will be ample time for 
public involvement when the legislation is presented to Congress, 
when there are hearings in Congress, and that is — right now we're 
having far more accessibility and openness than ever before at this 
stage of the game.

Q Will Mrs. Clinton be having any comment today?

MR. STEPHANOPOULOS: Not that I know of.

Thanks.

THE PRESS: Thank you.

END 3:51 P.M. EST



Q; What exactly did the judge hold?

A: The judge held, first, that the advisory committee act does
not apply in any respect to the interdepartmental working 
group. He dismissed all claims concerning the working 
group.
Second, the judge held that it would be unconstitutional — 
it would violate the separation of powers — for the 
advisory committee act to apply to the task force itself 
whenever the task force is advising the President or 
formulating advice for the President.

Finally, the judge simply held that the advisory committee 
act would apply when the task force gathers or receives 
information. But the task force was already planning to 
hold an open public meeting and to give timely notice of 
that meeting. So this requirement does not really change 
anything that was planned.

Q: Why is the President "gratified” by an opinion which,
according to the judge, "declare[s] that the actions of a 
new President violate the law"?

A: The judge's opinion makes clear that no laws have been
violated. In fact, the judge expressly noted that "the Task 
Force has yet to meet (with the exception of the January 25 
photo opportunity)"; and as to the working group meetings 
that have taken place, the judge expressly held that 
"defendants' motion to dismiss any claims concerning the 
working group is granted as plaintiffs fail to state a claim 
upon which relief may be granted." As I have told you, the 
requirement imposed by the Court — that the task force, as 
opposed to the working group, comply with the Act when 
gathering information — does not interfere with our planned 
process, because we always have contemplated that the task 
force would hold such a meeting in public and give timely 
notice of the meeting.

Thus, the President was pleased that the Court made clear 
that everything the working group has done to date is legal, 
and that everything the task force and working group plan to 
do in the coming weeks will also be legal.
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Q: When the First Lady and Secretary Shalala attend public
forums this weekend, will those be subject to the court's 
ruling?

A: Absolutely not. These are not task force meetings. They
are forums sponsored by a private foundation, the Robert 
Wood Johnson Foundation, that has invited the First Lady, 
Mrs. Gore and Secretary Shalala to attend. The Court 
plainly did not consider these to be task force meetings. 
When the judge wrote that no task force meetings have yet 
been scheduled, he was fully informed not only of the date, 
location and sponsor of these forums, but also that the 
First Lady and Secretary Shalala would be attending.

[NOTE; We sent a letter to the judge on Monday of this week 
reminding him about these meetings and informing him that 
both the First Lady and Shalala would be attending.]

Q: When Ira Magaziner meets with the working group, will those
meetings be subject to the Advisory Committee Act?

A: No. Plaintiffs in the lawsuit expressly asked the judge to
rule that such meetings would be covered by the act. But 
the judge rejected this claim, and held that plaintiffs had 
no right to relief on this or any other claim related to the 
working groups.

Q: But suppose several task force members meet together, or
meet with the working group. Won't this be a meeting of the 
task force subject to the act under the judge's opinion?

A: No. The judge's opinion cites the various cases that have
held that the advisory committee act applies only to the 
body that is actually advising the president — in this 
case, the task force as a whole. The judge's opinion only 
addresses the task force as a whole.

Q: Will the judge's ruling mean that Mrs. Clinton will no
longer be a member of the task force?

A; No. Mrs. Clinton will continue to chair the task force.
The judge's opinion assumes — and is premised upon — the 
First Lady continuing to play that role.



Q: But didn't the judge rule that Mrs. Clinton is an outsider?

A: Not at all. In fact, other federal statutes expressly
provide funding, staff and office space to support the First 
Lady when she assists the President in carrying out his 
duties. The judge here concluded only that, when read 
literalistically, the advisory committee act applies to this 
Task Force in light of the First Lady's participation. 
Nothing about this decisions affects Mrs. Clinton's role or 
the working relationship she and the President have had 
throughout the period of his service as an elected official.

Q: Does the judge's opinion require that all documents being
used by the working group now be made public?

A: No. The judge made clear that the Advisory Committee Act
does not apply in any respect to the working group.

Q: Does the judge's opinion require that all documents given by
the working group to task force members be made public?

A: No. The judge's opinion applies only to the product that
the working group presents to the task force as a whole.

Q: Has the advisory committee act now been rendered
ineffective?

A: What the Court has held is simply that Congress cannot
intrude when the President receives advice related to the 
exercise of an executive power. This is a principle 
reflected elsewhere in the law, including the limitations of 
the Freedom of Information Act.
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As you know, people are coming out; of the woodwork to 

that Hillary Rodham Clinton’s health c-sre task force must do ill 

its business in public unless the F resident puts her on :1h!; 

government payroll and thereby violates the RFK anti-nepol; is;n livw. 

To that insult the Wall Street Journal has today added the injmy 

of arguing that the President's failure to pay his wife vdolatG:; a 

nineteenth century law, the Anti-Deficiency AotJ

Judge Lamberrh of the U.S. District Court for the DisitrLct ol; 

Columbia is likely to rule in favor of Mrs. Clinton this Fridiy,. 

If he doesn't, it shouldn't be hard to get him reversed in a high;ni:' 

court, but in the court that counts mosit on this one — the co'irL; 

of public opinion — Hillary should cc/ie out just fine providing 

you don't overlook the latent populist sense that the Presideat Lnd 

First Lady should not treat themselves as being above the law. loi:' 

what they're worth, here are some thoughts as to why the 

law of the land — the Constitution — shows that the Press;! dent ijiril

determined to be an administrative 

marking ENITIALS! DATR; IjJ/itj Ilf)
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First Lady are in full compliance.

1. Whatever Congress might say, the Constitutio;: c’.c.-irly 

protects the power of the President, ia carrying out such oi:ficL.:il 

functions as nominating officials and formulating p:roi,:-os3'.? .,o 

present to Congress, to seek and obtain confidential ad .''ice from 

whatever combination of people he choot:sE to consult. I'lic contoi::y 

interpretation would mean that whenever the President t.ii.'lks to h.vs 

cop advisors and includes private citizens, whether members cf h'ls 

family or not, he would be conducting a "meeting” that is reguii:.:d 

by the Federal Advisory Committee Act (FACA) to be held ii tre 

open. Even in the famous Nikon tapes i.;:ase, united State.;:; v. Mixon 

(1974), the Supreme court recognized the inherent const: LtutJ on-iil 

right of the President to octain confidential advice fxoir wlicm.:v:nr 

he chooses.

2. Four years ago, in Public citizen v. Department. «: f JotK ic^e 

(1989), the Supreme Court held without dissent that :,he aia’s 

Committee on Federal Judges, which the President regularly c(Ji-s. 11i:.s 

through Che DOJ when making federal judicial nomination:;, is n.:>t 

subject to FACA — and three Justices (Chief Justice P.ehr.qu it i; a id 

Justices O'Connor and Kennedy) expresisly said that requiring tiie 

President to comply with FACA in obtaining advice frem sun a 

committee would unccnstitutic.nally infringe upon the .rieside it'3 

power to make judicial nominations, in violation of the sepaccitinn 

of powers. That would be even more clearly truri of ny
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interpretation of FACA that required t.he President tc f olloj i ;;3 

strictures regarding a task force he appoirsts to assi,'; t h Lit’ La 

fonr.ulatlng proposals he wishes to send to Congress.

3. To tell the President that including the Firsi lady cn 

such a task force compels him to choose between complying with 

and violating the RFK anti-nepotism lew by putting Hillary Pch i.nti 

Clinton on the federal payroll would even more blatantly 

the separation of powers, not to mention its intrusion an fr uHy 

values. I'm not suggesting that you combine talk of "e>:«;cuLi/e 

privilege" with talk of "spousal privilege," but, at. bot:; r,i, 

placing restrictions cn how the President can obtain advice I c :im 

his closest life companion is incompatible with the ;fvinda;r6i’ii:;i,l 

rights that all of us enjoy, whether or not we reside in the W ii:a 

House. The anti-nepotism law, which regulates the payraenL of ri-n r^y 

from the public fisc, can provide no justification for a i; ter j: t: •. ;:o 

limit the persons with whom the President can sipeak pr ivately and 

consult, when no money changes hands.

4. Most recently, the Wall Street Journal (3/9/9: ) has ari J nd 

the claim that, by falling to pay his wife for her ’vcurk on t ne 

Health Care Task Force, President Clinton is violating the AiitL- 

Deficiency Act of 1384, which forbids the receipt by any yoverro ? it 

officer of "voluntary services for the government." This, l.ju i-3 a 

particular favorite of the Wall street Journal; in Februciry a ad 

March of 1988, the Journal accused Independent Counsel Lawi. aoe
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Walsh of breaking the same law when he brought me on board El Pj 
to write a Supreme Court brief defending the constitutio lali ;y c. f 

the independent counsel law. (2/25/88; 3/15/88, p. 34). Presldciiit 
Reagan's Associate Attorney General, in an official opinion 3;i .:;ci 
5-19-88, ruled that the Anti-Deficiency Act, which was «pr Lnci l,:.y 

concerned to ensure that government officials would not »ec:rpt.' 
services from employees in a way that would give rise to out
unanticipated claims against the United States," did not rulj »:it 

my pro fcono service for the DOJ.
The very’ title of the Act shows the absurdity of ccnEtruin«;i i t 

to require President Clinton to pay Ms wife. The pa:t?ost3, )iie 

must assume, would be to guard against the risk that Hillary Focinra 

Clinton might later make a claim for backpay that i i.d 

unexpectedly swell the government deficit! Even if the text cl; the 

Anti-Deficiency Act, read literally, would support so loo:c;y a 

result, the Constitution's core principles of separation of pC'V ii! :s 

stand in the way of any such reading.

In closing, let me add that the controversy over the Eei li:h 

Care Task Force is not simply a distraction; it is an ojrporlu} iiiy 

to solidify public support for Hillary's role in the 

Administration. Answering her critics with sensible and convincing 

arguments each time they mount a groundless and formalistic attack 

will build a public foundation for the legality and acceptability 

of her proper role as advisor in the V?hite House.



HEALTH CARE TALKING POINTS 

Summary

^ericans are getting IdUed by skyrocketing health care costs. What you’re charged 
for health care is rising four times faster than your wages. That doesn’t make sense - 
and It threatens your family’s future and the future of every business, large and small.

President Clinton is committed to fundamentally reforming our nation’s health care 
system The Clinton plan will control your health care costs and provide security to 
every Amencan family. We will preserve what is best in the American system - the 
highest quality medical care m the world and the individual’s right to choose their 
doctor.

Within days of t^ng office. President Clinton established the Task Force on National 
Health Care Reform, chaired by First Udy Hillary Rodham Clinton, to develop a 
comprehensive health care reform proposal. Hundreds of health care experts - 
doctors, nurses, professors and businesspeople - have been brought in from around 
the country to work with officials from government agencies and White House staff in 
a senes of poUcy working groups that have been set up to advise the Task Force In 
addition, diverse panels of consumers and health care professionals wiU be brought in 
regularly to advise the working groups as they develop their recommendations.

Powerful lobbies and special interests are already lining up to defeat any plan we 
develop. They oppose change because they profit from the waste and inefficiency of 
today’s system. But we are committed to breaking the gridlock.

The American people demand and deserve change now. Washington can delay no 
longer. Interest groups can obstruct us no longer. Without immediate reform, the 
annual cost of health care for American families will more than double by the end of 
the decade - to a whopping $14,000 per family - while workers will lose an 
anticipated $650 increase in their incomes.

It won’t be easy and it won’t happen overnight. But we wiU stand with you and take 
on the special interests. No American will feel secure again unless we bring health 
care costs under control now -- and make it possible for your family to get ahead 
again.

Goals

The Clinton health reform proposal will:
• Control the rapid spiralling of your health care costs.
• Provide security and peace of mind, so that you don’t have to worry about losing > 

insurance when you change jobs or being denied coverage because you’re sick.
• Root out fraud and overcharges.
• Simplify the system and reduce paperwork.
• Maintain the highest quality medical care in the world and preserve your health 

choices.

VOl; r

care



PLAINTIFFS IN THE FACA CASE FILED AGAINST THE HEALTH CARE TASK FORCE

NATIONAL LEGAL AND POLICY CENTER

. Formed in 1992 according to New York Times 3/5/93; There is no record of this group in 
the Encyclopedia of Organizations or any other reference guide to organizations.

Peter T. Flaherty: President
• In a June 1992 fund-raising appeal for "Citizens against Clinton", Flaherty targeted Hillai^: 

"Hillary Clinton is a radical feminist who has little use for religious values or even the 
traditional family unit." [AP, 6/9/92; see attached]

• In 1992, Flaherty/Conservative Campaign Fund issued a release promising independent 
expenditure ads, paid for by the "Citizens Against Clinton" fundraising appeal mentioned 
above, on Clinton taxes. Social Security means-testing, gay rights support, and Hillarv.
(emphasis added) [Hotline. 8/19/92]

• Current Chairman of the PAC Conservative Campaign Fund; former Chairman and Chief 
Executive Officer for Citizens for Reagan; Active in the Leadership Institute, a group 
dedicated to continuing "the Reagan revolution after Reagan leaves office". fWT. 1/18/89]; 
Former National Director of Young Americans for Freedom. [Boston Globe. 7/15 (13?)/86]

ASSOCIATION OF AMERICAN PHYSICIANS AND SURGEONS, INC.

• An "ultra-conservative" and "dissident" group of doctors, this organization has filed a large 
number of cases over the years to "protect the private practice of medicine" and limit 
government intrusion into the practice of medicine. [WP. 11/25/89: WP. 6/23/77]

AMERICAN COUNCIL FOR HEALTH CARE REFORM

• Organization has no offices or facilities.

• A September 10, 1989 Washington Post article noted that; "the Alliance of American 
Homeowners, surfaced early this year in Herndon, Va., ostensibly to ‘fight for homeowners’ 
rights’... But, in fact, the group was a division of the American Council of Health care 
Reform that appeared more intent on selling group life insurance than on representing 
homeowners. Moreover, no telephone number could be located for either [group] ... neither 
one was listed in a street directory at the Council’s supposed Herndon address."

• William Shaker: Executive Director : Was the Executive Vice President of the National Tax 
Limitation Committee (1978-1984) and an active supporter of the Reagan agenda. [Christ 
Sci. Mon.. 7/20/82; LIPI. 8/23/83]

KENT MASTERSON BROWN - Lawyer for Plaintiffs

• In the Washington Times [3/6/93], Masterson called managed competition "the sovietization 
of the medical process [that] will seriously hurt the quality of health care."

• Clients include Association of American Physicians and Surgeons (AAPS); Limited Legal 
Consultation Service (also AAPS); ITT Life Insurance Corp; CHUBB Insurance Group. 
[Martindale-Hubbell Law Directory 1992]



DRAFT

TALKING POINTS ON HEALTH CARE TASK FORCE AND AMA

• Let's put this in context. Decisions in government 
have traditionally been made by a few people sitting in 
a room, without any input from the outside. In 
contrast, we have brought together the real-world 
expertise of more than 400 people from all over the 
country. These are people — doctors, nurses, social 
workers, administrators and consumers — who know 
firsthand the problems in our health care system.

• In addition, the First Lady and White House 
officials have held scores of meetings with 
representatives of all the groups that have a stake in 
health care reform. The door is open and has been from 
the beginning.

• Given the urgency for health care reform and the 
real possibility of conflict of interest, we cannot let 
interest groups make policy. For example, if we were to 
give the AMA a permanent role, we would have to do the 
same for every drug company or insurance firm that 
wanted in. That's just not workable — and it wouldn't 
be fair to those who don't have representatives in 
Washington.

• I'm pleased that the AMA agrees with us that 
change is necessary. We welcome their support — as we 
always have — and look forward to working with them as 
we are with other groups.



- DRAFT- FOR INTERNAL USE ONLY - DRAFT

TALKING POINTS ON SINGLE-PAYER HEALTH REFORM BILL

Summary of Bill:
• The American Health Security Act of 1993 was introduced by Senator Wellstone 

(D-MN) and Representatives McDermott (D-WA) and Conyers (D-MI) on 
Wednesday, March 3. It is co-sponsored in the Senate by Sens. Metzenbaum (D- 
OH), Simon (D-IL), and Inouye (D-HI); in the House, there are 54 co-sponsors 
including Ways and Means Health Subcommittee Chair Pete Stark (D-CA).

• The bill would replace the current system of private insurance, Medicaid and 
Medicare with a single-payer system of financing health insurance much like the 
current Canadian system. The program would be paid for and supervised by the 
federal government - with much of the administration delegated to states under 
standards, and a state budget, set by a national board. All prices - for hospitals, 
doctors, drugs - will be negotiated. Taxes, primarily in the form of payroll taxes 
and income taxes on wealthy Americans, will replace private insurance premiums 
and patient out-of-pocket costs for health care.

• The bill would cover every American for all medically necessary services, 
including: inpatient and outpatient care, prescription drugs, long-term care, mental 
health and substance abuse treatment, and preventive care.

Comments;
• This bill responds to the growing urgency in the demands of the American people 

for comprehensive health care reform. It is an important contribution to the 
health care debate and its sponsors should be praised for their leadership on this 
issue.

• President Clinton has promised a swift response to the health care crisis which 
threatens every American family and all U.S. businesses - large and small. 
Americans deserve to have their skyrocketing health care costs brought under 
control and to have the security that comprehensive health care reform will bring. 
Many elements of this bill - cost containment, simplification, reduced paperwork, 
high quality health care, a guaranteed benefit package - are initiatives which the 
President strongly supports and which will be a central part of the proposal he 
announces in May.

• This single payer bill however relies on dismantling much of the current system - 
good and bad together. Americans enjoy the highest quality health care in the 
world, based on state of the art technology. President Clinton’s health reform 
plan will squeeze the waste, excess and inefficiency out of our present system and 
use those savings for health care reform. He is committed to maintaining a 
uniquely American system - one that is rooted in the private sector, builds on our 
employer-based system, and preserves the right of Americans to choose their 
doctors.



ATTACK:

FACT:

ATTACK;

FACT:

HEALTH CARE TASK FORCE AND INTEREST GROUPS;
Talking Points

INTEREST GROUPS ARE BEING LIMITED TO A PERIPHERAL ROLE.

Mrs. Clinton, Ira Magaziner and other White House officials have met with 
over 300 groups in more than 100 meetings since the Task Fnrrp. wag 
formed five weeks ago. This number does not include meetings held with 
officials at HHS and other departments or the more than 100 meetings 
held during the transition.

In addition, groups have been strongly urged to send in their specific policy 
proposals to the Health Care Intake Room. Over 500 policy proposals 
have been received and channelled to the appropriate working group.

... UNUSUAL, HIGHLY SECRETIVE DECISION MAKING PROCESS ...

Let’s put this in context. Decisions in government have traditionally been 
made by a few people sitting in a room, without any input from the outside 
and sometimes dominated by a single special interest. In contrast, we have 
brought together the real-world expertise of more than 400 people from all 
over the country. These are people - doctors, nurses, social workers, 
administrators and consumers -- who know firsthand the problems in our 
health care system.

However, given the possibility of conflict of interest, we cannot let interest 
groups make policy. For example, if we were to give the AMA a 
permanent role, we would have to do the same for every drug company or 
insurance firm that wanted in. That is just not workable given our time 
frame and the tremendous task we have undertaken - and it also wouldn’t 
be fair to those who don’t have representatives in Washington.

ATTACK; [OUR ADVISORS] STATUS IN THE GOVERNMENT IS MURKY ...
HOW MANY PEOPLE WORKING ON THE PRESIDENTS PLAN WERE 
FULL-TIME GOVERNMENT EMPLOYEES, SPECIAL GOVERNMENT 
EMPLOYEES, PAID CONSULTANTS?

FACT: In accordance with legal requirements, the more than 400 people who are
working with the working groups fall into the following three categories: 
full time government employees, special government employees and 
consultants.



• Full-time Giovernment Employees: 362 Total
including 98 Congressional

Individuals who work for the Executive Office of the President, for 
federal agencies, for Members of Congress or Senate and House 
committees. Federal employees are subject to the conflict of interest 
provisions in 18 U.S.C. Section 202-209 and Standards of Ethical 
Conduct for Employees of the Executive Branch and all related ethics 
laws and regulations.

• Special Government Employees: 48 Total
Individuals who are employed by any agency or the Executive Office of 
the President for less than 130 days in a 365 day period. These 
employees must abide by the ethical standards of federal employees and 
can receive compensation from other entities such as universities and 
nonprofit foundations.

• Consultants: 18 Total
Including 8 from State Governments 

Individuals who attend working group meetings on an intermittent basis 
with or without compensation from the federal government. They are 
subject to some provisions of 18 U.S.C. Section 201-208 and Standards 
of Ethical Conduct for Employees of the Executive Branch and all 
related ethics laws and regulations. Such individuals are not considered 
members of the working groups: they may not serve as working group 
leaders and have other limitations on their participation.

NOTE ON LIST WE ARE RELEASING AND ALL NUMBERS: This is a snapshot as 
of March 5, 1993. (It differs from numbers included in the court papers submitted 
Wednesday). These numbers are constantly in flux because people (from all 3 
categories) are constantly joining groups and leaving groups as informational needs of 
the working groups change.

ATTACK: OUR CONSULTANTS HAVE NO EXPERIENCE MANAGING HEALTH
PROGRAMS OR CARING FOR PATIENTS.

FACT: Not true. In fact, we have over 100 health care professionals including 60
doctors, 20 nurses, 6 social workers. [If pressed on doctors, almost half of 
them were practicing medicine before they took a leave to help the Task 
Force.]

In addition, the Task Force is working with the Secretary of HHS to set up 
diverse panels of health care professionals will be brought in regularly from 
around the country to advise the working groups as they develop their 
recommendations.



ATTACK:

FACT:

CONSUMER GROUPS HAVE BEEN EXCLUDED

Many groups representing consumers have been brought in for meetings 
Math the Public Liaison’s Office and members of the working groups 
including: Citizen Action, Consumer Federation of America, Consumers 
Union, Public Citizen, Consumer League, National Council of Senior 
Citizens, AARP, National Council on Aging, and the National Association 
of Community Health Centers.

ATTACK: THE ADMINISTRATION IS NOT LISTENING CAREFULLY TO
ORDINARY CONSUMERS.

FACT: In addition to consulting with the Consumer Organizations, diverse panels
of 10-12 consumers - drawn from the membership of these Consumer 
Organizations and from letters written to the Task Force - will be brought 
in regularly from around the country to advise the working groups as they 
develop their recommendations. The first of these consultations will be on 
March 11.

Mrs Clinton has also been traveling around the country meeting with the 
American people to listen to their concerns about rising health care costs. 
She has accepted the invitation of the Robert Wood Johnson Foundation 
to participate in roundtable discussions that will be held throughout the 
country in the next month ~ where she can listen to the recommendations 
of all the people -- consumers, providers, and special interests ~ who are 
eager to contribute to the Task Force as it develops its proposal for 
comprehensive health care reform.



Organization has no offices or facilities; it is located in the basement of the 
$350K mansion owned by William Shaker in Arlington. Plaintiff is 
currently on cruise in the Bahamas.

A September 1989 Washington Post article on homeowners’ advocacy 
groups noted that: "the Alliance of American Homeowners, surfaced early 
this year in Herndon, Va., ostensibly to ‘fight for homeowners’ rights’... But, 
in fact, the group was a division of the American Council of Health care 
Reform that appeared more intent on selling group life insurance than on 
representing homeowners. Moreover, no telephone number could be 
located for either the Alliance of American Homeowners or the American 
Council of Health Reform, and neither one was listed in a street directory 
at the Council’s supposed Herndon address." I ^

^1B. Principal: William Shaker

President of Washington Marketing Group, Inc., an advertising agency 
established in 1987, with 1992 sales of $420K.

Was the Virginia Executive Vice President of the National Tax Limitation 
Committee from 1978-1984.

In a 1976 Business Week article was listed as the chair of Taxpayers 
United.

In 1979, was the witness in a Michigan case representing Taxpayers United 
Research Institute.

Worked for Dow Chemical from 1965-1978 in Midland, MI.

The other principal in the organization, Joanna Shaker, is an independent 
nurse who owned Patient Care (of Virginia) [NEXIS/LEXIS] from 1979- 
1987.

III. National Legal and Policy Center ("NLPC")

A. OrganiTatinri!
• From trial papers: "... a private foundation ... established to promote ethics 

in government by publicizing and distributing a "Code of Ethics for 
Government" which it believes is essential to the health, vitality and 
legitimacy of the nation’s democratic institutions...the members of NLPC 
does desire to participate in the meetings...not only due to the Plaintiffs’ 
and its officers interest in health care reform, but their interest in the 
proper operation of government and the task force itself." [This was 
abridged to "NLPC is also seriously interested in health care reform as well 
as the proper and legal operation of the Task Force itself."



4. ___

Lawyer: Kent Masterson Brown

Plaintiffs: Association of American Physicians and Surgeons, Inc. ("AAPS") 
American Council for Health Care Reform ("ACHCR")

. National Legal and Policy Center ("NLPC")

I. Association of American Physicians and Surgeons, Inc. ("AAPS")

A. Organization:
• From trial papers; "Was established in 1943 and its purpose is to preserve 

and protect the private practice of medicine...Specifically, AAPS is deeply 
committed to limiting government intrusion into the practice of medicine 
and the physician-patient relationship, and preserving and protecting 
freedom of choice for consumers of health care services."

• Has a membership base of 3,000.

B. Principal: Jane M. Orient, M.D.

II. American Council for Health Care Reform ("ACHCR")

A. Organization:
• From trial papers: "a national public interest, membership 

corporation...The purpose of the ACHCR is to represent consumers of 
health care services in an effort to ensure that the health care market 
remains free of unnecessary and costly government regulations and for the 
implementation of reforms within the insurance industry to protect the 
consumers of health care services"

• From letter: "Established in 1983 as a non-profit organization to protect 
consumers rights and help lower the cost of health care delivery."

• The National Organizations of the U.S. database [research or self-reported] 
indicates that the Council was established in 1980 and currently has 15,000 
members and a staff of 2. They were "organized to eliminate what the 
council terms unnecessary and costly federal and state health care 
regulations and laws, such as certificate of public need restrictions that 
limit public choice in the selection of health care providers...Coordinates 
grass-roots support for free market approaches to health care delivery and 
health, safety, and consumer-oriented projects. Works to achieve public 
access to medical practice information."



Formed in 1992.

B. Principal: Peter T. Flaherty

In a fund-raising appeal for Citizens against Clinton, Flaherty targeted 
Hillary: "Hillary Clinton is a radical feminist who has little use for 
religious values or even the traditional family unit."

In August 1992, the Peter Flaherty and the Conservative Campaign Fund 
issued a release promising independent expenditure ads ("Citizens Against 
Clinton") on Clinton taxes, Social Security means-testing, gay rights 
support, and Hillary, (emphasis added) [Hotline. 8/19/92]

Current Chairman of the Conservative Campaign Fund, a political action 
committee.
• In 1991, during the Clarence Thomas controversy, issued a scathing 

attack after the opening hearing session focusing on Senator Biden’s 
"plagiarism" and accusing Biden of "character assassination" in his

• In that same year, in the midst of the Willie Smith trial, Flaherty 
filed a complaint with the Senate Ethics Committee demanding an 
investigation of Senator Kennedy’s behavior in Palm Beach. The 
complaint was dismissed. [The Washington Times. 6/24/91]

• In 1989, wrote a Washington Post Op Ed piece encouraging "strong 
action" against then-House Speaker Jim Wright and defending the 
Conservative Campaign Fund against charges of "jury tampering" of 
the Ethics Committee.

Former Chairman and Chief Executive Officer for Citizens for Reagan - a 
well financed 100,000 member organization dedicated to winning 
implementation of Reagan’s conservative agenda
• Active in forming coalition of conservative groups to urge 

Congressional support for aid to the Nicaraguan Contras.

A September 1989 notice of the Monday Club -- a weekly luncheon 
meeting of Washington right-wingers - features Mr. Flaherty as spokesman 
for the Legal Services Reform Coalition.

Active in the Leadership Institute: A national organization, headed by 
Morton Blackwell, dedicated to recruiting and training conservatives for 
national leadership. The group conducted seminars to teach recruits how 
to vidn hiring preference in the executive branch and secure Civil Service 
jobs in a bid to "continue the Reagan revolution after Reagan leaves



office", [Washington Times. 1/18/89] The group’s trainees have been active 
in campaigns for conservative office-seekers such as Sen. Jesse Helms.

Former member of Massachusetts Citizens for Life.

Former National Director of Young Americans for Freedom -- After being 
forced out in 1983, filed suit against the organization’s leadership to get a 
temporary restraining order on a board meeting.

rv. Kent Masterson Brown

Practices in the fields of Constitutional Law and Health Law.

Belongs to the National Health Lawyers association and the American 
Society of Law and Medicine.

In a Washington Times interview, Masterson called mamanged competition 
"the sovietization of the medical process. It will seriously hurt the quality 
of health care

Has written and lectures extensively on the subject of health and law.

"My cases have involved the adjudication of constitutional issues arising out 
of the regulation of the health care industry and the administration of the 
Medicare and Medicaid programs as well as antitrust issues within the 
health care industry."

i.e.. Mounted a "constitutional challenge to hospital requirement that 
medical staff members purchase minimum amounts of medical liability 
insurance."

Clients include Association of American Physicians and Surgeons; Limited 
Legal Consultation Service - AAPS; ITT Life Insurance Corp; CHUBB 
Insurance Group; and a variety of medical staffs of hospitals and hospital 
organizations themselves.
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

ASSOCIATION OF AMERICAN )
PHYSICIANS AND SURGEONS, INC-,)

et al., 

Plaintiffs,

V.

HTT.T.ARY RODHAM CLINTON,
at: al.,

Defendants.

Civil Action No. 93-0399 
(RCL)

f i LED
MAR ! j 199^t

OPTKXOK
This case raises one of the most difficult issues faced by 

the judiciary: ahe separation of powers between the legislative

and executive branches of government. The case comes before the 

court on plaintiffs^ motion for a temporary restraining order and 

a preliminary injunction ("Plaintiffs' Motion"); defendants' 

motion to dismiss or, in the alternative, for summary judgment 

("Defendants' Motion"), and plaintiffs' memorandum in opposition 

to defendants' motion and in support of plaintiffs' motion 

("Plaintiffs' Reply"). The issues have been fully briefed and 

eloquently argued in open court. For the reasons given below, 

plaintiffs' motion shall be granted in part and defendants' 

motion shall be granted in part.

I. INTRODUCTION AND BACKGROUND.

President Clinton promised the American people during the 

recent campaign that he would address the problem of health care 

in this country. Although expenditures on health care are
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rapidly approaciiijig $ i trillion a year and quicJcIy outpacing 

inflation, dissatisfaction with, the present systen of 

administering medical care infects the nation-

Thus, on danuary 25, 1993, President Clinton announced the 

creation of the President's Task Force on National Health Care 

Reform, an advisory body comprised of six Cabinet secretaries, 

several senior white House officials, and the chairperson. First 

Lady* Hillary Rodham Clinton. The President charged the Task 

Force with presenting him with a health care reform proposal, he 

could present to Congress? the time limit was set at 190 days.

At the same press conference, the President also announced the 

formation of an inter—departmental working group, comprised, of 

more than 3 00 federal employees, which is charged with gathering 

and analyzing the information on which the Task Force will rely 

in formulating its proposal. The record indicates that the Task 

Force has yet to meet (with the exception of the January 25 photo 

opportunity) , but the working group has been active, meeting with 

private individuals and representatives of private organizations; 

these meetings have not been open to the public. The Task 

Force's plans are to hold some, but not all, of its meetings in 

public.

Plaintiffs are three not-for-profit corporations:

Association of American Physicians and Surgeons, Inc., represents 

physicians and osteopaths; American Council for Health Care

'Although Congress uses the term "spouse of the President," 3 
J.S.c. § 105(e) , both plaintiffs and defendants use the traditional 
term "First Lady." The court therefore will adopt th.eir usage.
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Reform represents health care consumers; and National Legal & 

Policy Center seeks to promote ethics in govemmeixt* Each has 

sought to gain admittance to all meetings of the Task Force, 

claiming that § lO of the Federal Advisory Ccmmittee Act 

("FACA") , U.S.C. A.pp. 2 §§ 1-15, mandates that such meetings be 

open to the public. Plaintiffst claim is founded on the 

preposition that since the First Lady is not a federal employee, 

the Task Force falls within the definition of an advisory 

committee set forth in § 3 of FACA. ^ Part III.A.3., below. 

Each plaintifr subsequently received word from Barnard W. 

Nussbaum, counsel to the President, that F.ACA dad not apply to 

the Task Force, but that private citizens would be allowed to 

take part in some of the Task Force meetings.

Faced with exclusion from some of the meetings, the 

plaintiffs brought this suit. They seek a temporary' restraining 

order and a preliminary injunction which would bar the defendants 

from convening a meeting of the Task Force or any subgroup or 

subcommittee thereof without first meeting the requirements of 

FACA. Defendants have opposed this suit and moved to dismiss or, 

in the alternative, for summary judgment. They claim (1) that 

FACA does not apply to the Task Force; and (2) that even if FACA 

does apply to the Task Force, that application would violate 

article II, section 3 of the Constitution. The court will 

address each of these questions in Part III., beiew.
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II. standards for a peelminarv 1-HJDKCnON."

A praii^inary injunction may ba gnantad in tbia ctccait only 

When the plaintiffs denonstrat. that they have net the four-part

«^trn._Araa^aMait Conn-n v 

559 F.2d 841, S43 (D.C. Clr. 1977):

1. that they have a substantial livelihood of success on 

the merits;

2. that irreparable injury viii result in the absence of a 

preliminary injunction;

3. that nc other parties win be harmed if the injunction 

is entered; and

4. that the public interest favors entry of the 

injuncrion.
The court finds that each of these is present. = The discussion 

of the first criteria, likelihood of success on the merits, is 

contained in Part HI., below. The remaining three aspects of 

«ie aaliday Tours standard are addressed in Part IV.

Ill- LIKELIHOOD OF SUCCESS ON THE MERITS.

U.S.C, *§ 1331^ over this action pursuant to 28
standing. Regardless in I'aht goestioned plaintiffs'Public V supreme Court's decision in
objections would be "overruled—C1989), any parties are properly bef^S^the courtT,

order deterain?whethS^an intSicti balance these factors in

Cir J 198^1 y. aecicj (^-r, 756 F.2d 143, 151-52
plaintiffs have met ^ch of'perform this balancing. L.riteria, the court need not
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■^r. Fn-rnc,

■?ACA ff Hftfiiii-ti on of aji AdVT«vory rnnnT^-i 

Th. .e.e.al Advisory co..i.tea Act wa. passed in T972 .ith 

«o annexe goals lo Mind: ellaiixats uaascsssary

aavxsoxy oo^t^ss and ansune t.an fnnuxe con:ai«ens no proponl, 

:usPx.ied,. and aaoend, no inonoase aooonnaanilin, oX advisony 

-oimiittsaa by opening their neetings to the general public and 

forcing disclosure of their purposes, nesberships, costs, and 

activities. rACA s TO this end. Congress inposed several 

reguxrenents upon the executive branch and cost of its advisory 

ccsMittees. These include the filing of a charter (s g,, tineiy 

pub..ication of all advisory comnittee meetings (§ 10(a) C2)),

participation (§ 10(a)(3)), and disclosure of proceedings 

(subject to the limited exceptions of the Government in the 

sunshine Act (f g.s.c. s 5S2b,) (ss lo(b), (o), and (d,,
section 3 (2) provides the definition of an advisory 

commit'tee:

SLI?^oe?“ana”"?;s^S“"'

(b) established or utilised by the President

re«™iSdSion^-^£r?hf -

5 U.S.c, ipp. 2 s 3(2, (anpbasis added). The definition section

advisory'c'SSiS:e^i’!"Te?^daSS'.
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en proceeds to exclude from faca's coverage two enumerated 

an. -ciU,
U 1-ti^ Officers or employees of fhe Federal C-overrment. ■■ 

Plainciffr arose that the First lady is not a federal 
Officer or eaployee, thus, the court should hold that FAca 

-:-ems the operations of the Tash Force, oefendants counter hy 

invohino the lepislative intent of Conprees - Unitino the 

pernicious influence of "outsiders" on the vorkinos of the 

feaeral oovemnent - and suggest that the court should view Hts 

Clinton as the "functional equivalent of a federal enpioyee." 

Dafandants' Motion at 20,

At issue, therefore, is the definition of the words 

and "employee."

the ConsritiTtion^i
Defendants contend, and the court acknowledges, that 

Plaintiffs- reading of faca - and their literal reading of the 

-tos "Officer" and "employee" - raises the constitutional issue 

Of the power of congress to regulate the power of the President.^

dispuS^ '^entots >=®
five-justice majority in PuMicci“ -“ J'°?-?“ that the■^tion as " seriiS" 4^ < ri" f cpastitutlonal
(Through the use of sta-tntrn-.T n.t at 466-67.
^ie to avoid the constitutf^nL"
Kenney writing for himself as IJhstices (Justice
Justice O'Connor) concurred in the iudrm^-h^ Justice Rehnquist and 
vxev, FACA was unconstitutio^i in their
powers princioles when amp Tied to i-h=% separation of^-t 482-89. Jlisnice Thalia =^se. 491 U.S.
soutei- and Thomas ha^^since Justices
Public Clt-fTsam siajcrity. replaced two of the members of the
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Therefore, the first task of the court is to detert^ne vhether 

some plauslile iuiterpretation of these terms will obviate the 

need to exemim. the constitutional bastion. As the Supreme 

court hae frecuently stated, "it is a cardinal principle that 

thrs court will first ascertain whether a construction of the 

.tatuta is fairly possible by which the guesticn may be avoided." 

Cpowell V. renson, 285 IT.S. 22, 62 (1932) (footnote omitted).

Therefore, the court's first task is to.determine whether 

defendants' proposed definition of "officer" and "employee," 

although seemingly contrary to the language of Title 5 of the 

united States Code, is "fairly possible." xf so, the Task Poroe 

would be exempted from FACA's requirements, and the 

constitutional question could be avoided.

^* -The Definition n-F "-Pmplrhy^aa «i

FACA is not a nodel of legislative drafting/e 

and the court has several models to follow in its attempt to 

construe the statute so as to avoid any ooustituticnal issues.

For ihstance, and most importantly, in puhllc „ n „

Deo t of 491 (1989), the Supreme Court examined

the word "utilised" in § 3 of FACA to determine whether the 

American Bar Association's Standing Committee on the Judiciary,

3erhaS?\2eS‘ ^o^ critics of F.ACA was the late Judge
statute. of tie
Cc-mTm>l-Pho 557 F Sunn 5^ Coalition v. Execu-biveCD.C. Cir. 1983) ‘ 'Nad£? V ni' 711 F.2d IQvj
1975). gader v. Barocny, 396 F. Supp. 1231, 1232 (D.D.C.
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-/hich has for several decades provided the Department of Justice 

vith a ranging on ail proposed nominees for federal judgeships, 

qualified as an advisory committee subject to FACA's strictures. 

Justice Brennan, ail the while actoowledginc that ha was 

rejecting *»one common sense of the term [utilize]," 491 u.s. at 

452, proceeded to utilise legislative history in order to find 

that the Department of Justice did not "utilize" the ABA Standing 

Committee when it "utilized" it. As the Court noted, "where an 

otherwise acceptable construction of a statute would raise 

serious constitutional problems, the Court will construe the 

statute to avoid such problems unless such construction is 

plainly contrary to the intent of Congress." 491 u.s. at 466.

2h public Citizen, the Court was successful in construing the 

statute in such a fashion and it thereby avoided having to 

address the constitutional question.”^ Similar techniques of 

statutory construction are found in National Resn7^rces Defengo 

Council V. .Herrington, 637 F. Supp. 116 (D.D.C. 1986), and Nader 

V. ..Baroody, 396 r. Supp. 123l (D.D.C. 1975).

Although the court believes ttiere was little ambiguity in 

the word "utilize" prior to the Supreme Court's holding in Public 

Citizen, the court will nonetheless accept that Court's 

determination that "utilize is a woolly verb, its contours left



03 10.93 14-.28 '3202 514 S071 DEPT JUST CIV DV 0010

undefined by the etetuta itself.'. 491 h.S. at 4SS. the

tarns -.cfflcar" and »enpioyee.. are shorn of all such ambiguity, 

sbd congress has precisely determined a-eir meanings.

Neither "officar“ .tor »enpleyea‘. is inolndsd in the 

definitions section of Paci (Si); in fact, in all fifteen 

sections Of FACA, congress gave absolutely no description or 

gloss as to vho cualifiea as "full-clme officers and employees of 

the Federal Scvemnent." Of course, the reason for this glaring 

omission is evident: Congress already had provided, in S§ 2104

and 2105 of Title 5, complete definitions for both words, in 

relevant part, those sections provide as follows:

Section I>104 - O-F-F-;r^e>0-
Ca) For tHe purpose of this title TTitle ST «
except as othervise provided by this section 'modified, means a’^jS^LS S“Sd^g 

tTnited Sw-ates and an individual who is -
appointed in the civil

one of the following acting .in anofficial capacity - ^
(A) the President;
(B) a court of the United States?
Sn! ^ Executive agency; or
(D) the Secretary of a military department- 

(2) engagea in the performance of a Federal
funrtion under authority of law or an Executive 
acu, and

supervision of an authority nam^ by paragrapn (i) of this section, or tS 
Judicial Conference of the United States, while 
^fiS^ performance of the duties of his

—^^^ron ^105 — Emn3_QV6e

(1) appointed in the civil service by cne of the 
following acting in an official capacity - 

(A) the President;
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°t Congress, or the
® ttenber of a uniforaied. serrice;

“ anpioyee under
co^StSln; or ® controlled

adjutant general designated by the 
concerned under section 7oi(crot

performance of a Federal 
^^thority of law or an Executive

•i^ed^v^S supervision of an individual
section while^liti^n^'"' P^iormance of the duties of his

5 U.s*c. 5§ 2104 & 2105 (emphasis added). Thes^sections apply

to FACA, and it is apparent that Krs. cV^^toT^e^^T^^ei^SeT'' 

definition. i-ixst, Mrs. Clinton is not appointed to tbs civil

second, the Prnnident was not ragul^ad^Ti;;^ 

appoint ars.~^IZ^^to tbs civil serviceto

-asiC Forca. j.n addition, defendants provide~no~e^d..„. 

of other indicia of enploynent within the Government, such as the 

filing of . Form SO or the talcing of an oath of office. In 

short, I.ha =tatatoryo4angusggj^_ ^hat of faca ^

exceedingly clear, and .Mrs. Clinton simply does nor satisfy 

either definition.'' ^

Despite the long-accepted maxim that the plain language of a

5 D hoia that the Kennedy Acti. 4?ovL Of «ts. cliS?ot^4

precludes the spouse of -^he anti-nepotism statute
emplovee of the Federal Ccv.—ffom being an offic^er or sStuie does AS
of SS 2104 and 2 cTf Xa language
First Lady S neithX^t„ “ establish the fact that the
not address this is*sue.'* employee, the court need
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ls«n Oi PicA. Defendants contend that congress' p-ornose tn
;:r“’ - .S essence., no ensnre ttat ..dntsfdL: tTee

-tt private interests - eondd not advise tte fede-ai govern 

--out tne openness provisions reguired t. PACA. ^n
7' - ~ enpio^ees uitt no sei.in^:^:

.O fvations - did not need furtter putiis norutin.,, ttus
^fandants conoiude, congress erenpmd advisor, connittees 

-npvised vnoii. Of tnese insiders Pros PACA's strictures.^

^ -a First Lady; sucn an insider as ste represents no pri-.te interests^

' “ "f-^-tional eguivaient of a federal

Dafn^^^rs also assert tUat tnis co^nnion m
con^s has^^^^p;i;;;^7ias for

------------------------—President and their

runctions. 3 u \U-S.C. §§ 105(e) & 106(c). ^ )
''^^^ ’̂^g^g^g^dsfenda^esi^. p^rst,

SW5SSsa^^Sig2iln V. —il® defending

-j *, ^ ^ S91 F, Supp^ asq ^ iVHts sp^ciaJL inte^res^cs^

legislative hik^^ a^^Len^ defmdLt^'
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t alriiough it exempted particnlar bodies from FACa, Congress did 

not «,ciude tee First tady; nor did it teen decree (end it has 

dacreeo since) teat tee President's spouse qualifies as an 

employee - or e^en a "quasi-employee" - of tee federal 

government, second, congress did not legislate a distinction 

betveen "insiders" and "outsiders," but rather beteeen "full-time 

Oificers and employees of the Federal Government" and those who 

-io not meet tee definitions provided in 5 u.s.c. SS 2104 and 

2105. -mlrd. no oourt has "held that an [individual's or] 

•-dvisory group's civic, benign, or neutral motives place it 

y nd the statute s reach," Washington Legal Foundatrion ggj^ j.

^intent of faca is no-t persuasive.

tnterdepartnn^r^i-^ii Workinrr

Plaintiffs have also asserted teat the interdepartmental 
W'orte.ng group'" is an advisory committee to tee task Force and 

therefore is similarly sub-jeot to FAca. Although tee court's 

esolttion of the question of the applicability of FACA to the 

Task Force would seem to resolve this issue in favor of 

plaintiffs, particularly as defendants have admitted teat the

working group is meeting with private oitirens, the question is 

significantly more difficult.

trnlifce the issue addressed in Psi-r t utuie^sea in Part 3., however, this is not
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i quesrion of first imprsssion for the court. The frajcawork for 

the court's discussion is provided by Hatlonai 

fipatition y Frerttiye Cotrjttee, S57 F. Supp. 524 (O.D.C.), 

aftid 711 F.id 1071 (0 CUABC-) ■ In that case,

President Reagan had created by Executive Order a ISO-neaber 

-xeout^ie Cosmittee comprised almost entirely of representatives 

Of the private sector; FACh clearly applied to this body, 

supporting the Executive committee ware thirty-six task forces, 

each chaired by members of the committee. Plaintiffs brought 

emit and demanded that F-iCA'e regulrements be imposed upon the

tasic forces as wall. Judge Cesell dismissed plaintiffs' claims, 

finding that the task forces

cQTie'{rfs.~4-.4^^ and recoinaendations for ^

557 F. supp. at 529. likening the task forces to staff, the 

court commented that "rs]taff would be expected to perform 

exactly the sort of functions performed by the task forces at 

issue - gathering information, developing wor.X plans, performing 

studies, drafting reports and even discussing preliminary 

findings with agency employees." Eased on this finding.

Judge Gesell concluded that "rtjhe Act does not cover groups 

performing staff functions such as those performed by the so-

uask forces." ibio. SSS also Washington Post v. natiom»i 
Cenmcul op^the Arts, civ. A. ko. 92-0955 (D.D.c. April 29, isgs) 

(informal, information-gathering working groups not subject to
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FACA) . Bui: see Federal Advisory Conaiittee Management 

Regulations, 41 c.r.R. § 101-6.I004(i) (subgroups subject to FACA 

vhen -an agency accepts the group's deliberations as a source of 

consensus advice or recommendations").

Similarly, the regulations under FACA exclude from the Act's 

coverage

^^’^^sory committee or subcoTTmittee m^ers convened solely to gather information or cond^
rSI^nr ; ^ ^^^^;red advisory committee, to analvzf 

J -s,su^ ana facts, or to draft Drooosed cosition 
delib^aticn by the advisory committee cr a 

subcomnitwee of the advisory committee.

41 C.F.R. § 101-6.1004(k) . Plaintiffs have alleged no activities

by the working group that fall outside of these activities.

Basea on the case lav and the appropriate regulations,

therefore, the court finds thatthej^erdepartment^ 1 working

group (^s veil as the fifteen cluster groups into which it has
b^divided) direc^y compares~t7thrj^iirf^^^iriirTTa^

S 131-6.1004 (k). The declaration of
Ira ^^ga2laer_damgristrates_th^^^r^^gg~aiusteFngroups are

to be
ttLe Task Force so thatjthe_^agk^£or^e^m^present its legislative 

proposal to the President; the~^liister^^^5r^e not providing

Moreove^Ti^TMagaziner

has represented that

Force will have authority to forward 
recommendations to the Presidenr, and only the Task Force

advice to the President. The interdepartmental 
and viT’''n°^^ charged with responsibility for making,
^11 recommendations to rhe President, and
will not otherwise directly advise him.
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tiagaziner Oecxararion ir 5 •
.ot .-h 5 • tiiexr complaint, plaintiffs have

pirH sSiS-iS- --=e

a.y ..ai^ tt. wori^^.,

- ai^tiffa fa:Lx « a^ate a =i,ala. upon uhioh relief pay be 

SSMFed. ... Civ. P. i.(b,C6,.-

s-r 5?  ̂S
DSiSatiS^^ iT*

rW r -

S tb?? T"®’" the farts Jet ’ thereiorl'

~ <^s. «‘2£S?SS'.S—%“Sr^I
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^ * Ccnf!.1 ’js |i pp -

th, court tao a responsibility to constme 

FiCi so as to avoid a constitutional .juestion if possible, that 

construction is invalid if it coaplstely subverts the emlicit 

Csfanrtions of vords provided by concress. The court concedes 

Chat defendants present an attractive option: all the court bust

CO is stretch the scope of the aord ..eupioyee- lust enough so as 

elude the First Laay within its purview.i£ me court 

««e to accept defendants^ suggestion, it would be able to bold

on tiiis issue.

the raSSig^pelSbTic?^*^ Congressaan ffilliaa p, clinoer Tr

spouses n*P • , * winch, winfull-tiae' fediral\ff4cer^fS under the
^tter troa Congressman rtiliiam p Purposes of FACa."
Wxlli^ j. Clinton 2 {Feb. \ President
Genevieve M. Young), 199..) (attached to affidavit of
President^^tt^\Te^Tafk^irSe^^-^Yi°a' advised the
President .^tajee inmSaS st-that Se

of this Acm occur.» Ibid furtherPresident Clinton remedy this vfc^ion Clinger suggested that
Force comply with faca q- ensuring rhat the Taskseeding an ^emSion ^ legislation to Sng^Ss
IMd. PresidS^ PACA provSiS ~
Nussbaum^ was that "[iit is his counsel Bernard wCommittee Act (-FACAV does not Federal Advisory

»Sist!^ s: lo
President Clinton has^ rejection of this positionconfrontation, of cou^JJ ^ constitutSSal
would be signed without i^esitaw of ^®^^®^^tion (which presumably 
obviate the need for cases suc^^^df^s^^ President: Clinton) would 
Passage of legislation is involving the First Lady,
action ay Congress, rather tha^ for another reason as well; inconvenient statut^ vhi^“^e^^ani^ judicial rewriting of an 
laws to be made in this democracy, is the proper way for
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nstxtutional question, sowevsr, rewriting Congressional 

--tea sets a dangerous greoeOent, eren wten tte ,ustitie.rion
^

rnrt ttenselves to interpreting tte law as it oooes tetore 

not rewriting law as test tte. see fit. ^
pa^roulari, oonpeiimg sinoe in t..is genocrac, tte ,,

eleoteo to serve tne popular nangate. tut ratter appeinteO to

aiTpc.xed. .’hxle tiae couirc taJces no pleasure in determining 

^Pat one or the first notions taKen by a new President is in 

frect Violation of a statute enacued by Congress, the court's 

uty is to apply the laws to all individuals.

Thus, having determined that the First Lady is not an 

Officer or empioyee of the Federal government, it fon...

Oons'titu'h T r^T^-a 1 < ______ . e - —preH^

^parat-ion nf P^r.Ta-f-^

ue the court must face is much more easily stated 

an resolved: does the application of faca to the Task Force

upon ths Prssidsnt-s ability to pertom bis 

-nstiturionally nang^rao tasAsl Tbs Suprsns court bas long 

rscognrzsd that tbs Constitubion-s divinion ot govsrnns.ntal powsr 

-b= tbres branobss endows aacb brancb with a cartain autonomy 

St oust rsnain unoballsngsd by tbs otbsr two branobss. ^
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llixon V. Administrator of General Servicaa. 433 U*s. 425 

(1977) ("lfi2Con_II") ; United Staliaa v. Nixon. 418 U.S. 683 (1973)

(”Ni^con_r") , aowever, there are times when the protection of 

constiti::tional interests requires that this division be breached? 

to this end, the Court has found that there are circumstances 

which permit one branch to encroach on the domain of another 

branch.

TftA

[JMAT^

!• Intrudinc upon the President's Powf^T^g.

When a separation of powers issue arises, the courc must 

j-irst look to whether the statute prevents the President from

accoi^Iishinq nrs CQn.stit7itionallyi-_assicmed functions. Public 

Pitizen V. U.s. Dep^t of Justjc^^ 491 U.S. at 484 (Kennedy, j., 

concurring in judgment); Morrison v. oTsor«. 437 u.s. 654, 695

(1988) ; Kixon I, 418 U.S- at 711-12. The court concludes that 

FACa. does-

article II, section 3 of the Constitution states that the 

President «shail from time to time . . - recommend to [Congress'] 

Consideration such Measures as he shall judge necessary and 

expedient. In order to formulate these measures, defendants 

claim, the President must be able to meet confidentially with

^gued that the Constitution does not 
pe^S^ ^T^s'^^^-he^ Fi*op^o^ legi^ation but rather only

propose legislation under the CotstiStion,^t 

c^a:^_ly xs wrthin his enumerated powers. Thus, if F.ACA
ability to recommend measures to Congress, it necessarily 

impinges upon the exercise of his Constitutional duties.
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advisors. tnat his advisors shaU speaJc

with complate^andor and
of Pi~eaaniz^~^i^bUc~T^^^H^^r~~^5at~candQr is tisk.ed shoaid^jACa. 

^PPj^LfQ_tn^asic Force. A realistic and practical appraisal of 

the apglicatj^ of faca to the^

thatrjACa^.oreventg_^e President from receiving the^l measure 

^5g-_t^g_Tas)^orce^s advice. When confidentiality is compromised 

and advisors are afraid to speax, the President is necessarily 

hampered in his ahility to obtain the information he needs to 

offer proposed legislation to Congress. Thus, the court holds 

that the application of FACA presents “the potential for 

disruption*' of the President's accomplishing his constitutioiially 

assigned functions, iLixon 433 ^.S. at 443, and that KACA

intrudes on the President's powers, Morrison. 487 u.S. at

695.

Balancino- the Tnterests.
The next step in the inquiry, then, is to determine whether 

this Congressional intrusion "is justified by an overriding need 

to promote objectives within the constitutional authority of 

Congress." I^. to conduct this inquiry, the court must 

distinguish between two types of Task Force meetings; those at 

which the lask Force is gathering or reporting information and 

facts; and those at which the Task Force is formulating its



n3.'i0'93 14:35 '&2U2 514 8071 DEPT JUST CIV DV a021

reccnnnendations for tiie PresidentThe executive branch's 

interesrs in rhese rwo nypes of sieetings are different? thus, 

when the court weighs then against Congress' interests, it 

■reaches different results.

Before attempting to balance the interests of the respective 

branches, however, the court must examine the nature cf the 

Presidential power defendants assert: if the Constitution

explicitly grants the power to the President, then Congressional 

regulation of that power cannot be tolerated. As Justice Kennedy 

recently noted, "where the Constitution by explicit text commits 

the power at issue to the exclusive control of the President, we 

Have refused to tolerate intrusion by the Legislative 

Branch." ?.ublic citizen, 491 U.s. at 485 (Kennedy, J., 

concurring in the judgment) - On issues such as this, the 

Constitution has struck the balance between Congress and the 

President, and this court may not permit the legislative branch 

-o impose its restrictions on the President as he performs his 

constitutional obligations.

Of course, the President's power to propose whatever 

legislation he deems necessary is a power afforded solely to the

novelf^ct-finding and deliberating is not
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President. Sitwever, the explicit power is e limited one: it

only precludes Congress from herring the President's proposing of 

legisletion. Thus, it Congress, for whenever reeson, regulated 

tee President's ahiuty to propose legislation (tor instance, by 

limiting the president to only ten pieces of proposed legislation 

each tern), that regulation necessarily would be unconstitutional 

as a violation of separation of powers, aowever. where congress 

does not directly limit an explicit power of .the President, but 

rather indirectly affects a presidential power that is not 

specifically enumerated in the Constitution (here, the power to 

obtain tne views of his advisors so that he night propose 

legislation; , the statute is not unconstitutional oar ser

instead, tha^ourt must balance the intgtests^-stthe two 

branches.

As to ti^ information-gathering 

meetings of the H

confidentiality is not present. As the Task Force is not 

formulating or reporting advice and recommendations at those 

meetings, there is no concern that the Task Force's members will 

not be candid or that they will shrink from performing their 

fact-finding for fear of the public's response, on the other 

hand, the congressional interest in openness and accountability 

Clearly is presenr at these meetings. ^The public has the rig^ 

to know what information is^ being presented to the Task Force^^^d

given 7 to learn of the costs involved in tho
the f^S;] andS^at^d these meeti^^^rr^AT^e
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=o<^ fi^as tia- rhs Pr^ldent's interesr is c=utw=ighsd by

Congress' interest, its court holds that the Task Force must 

comply uith FACh
information-^hering meetiii^niiiilrT^as complied with its 

regulatioHsT^ ' ------------- — _

the TasJt
fo^^lates its raccmaendatioiis^^r the President, the 

balance weighs in favor cf to these

meetings, plaintiffs have demonstrated "no overriding 

congressional interest ... that outweighs FACA^s intrusion on 

the . . . power of the President." Washincrton r.en^i 

691 F. supp. at 492 (addressing tJ.s. Const. Art. II, § 2), And, 

xt is at these meetings that the President's need for candid 

advice is at its greatest. The President's interest in 

confidentiality is particularlv^'^Sre^t h.-c;

Arestls: advises the President as to what leainjn^n he should

Plaintiffs primarily seek access to the Task Forceps

ssscongrelm's) no^Ll'y wo^'d g4 catmreigh

Presidan'‘'s “hii-'i-vr chgress impermissibly to impinge upon the el^w pt^si^^n ^f“^/i%“'“'^itutionel dutij, i/cannot
congressional 5°”“^ detriment of
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aieetings, presumably so that they may influence the resulting 

legislative proposals. However, defendants have averred that 

plaintiffs will have opportunities to address the Task Force and 

air their views at some of the Task Force's meetings. And, the 

-curt ^ order will ensure that plaintiffs have access to all 

information-gathering and fact-finding meetings. in addition, 

any proposed legislation must be presented to Congress, and 

plaintiffs will have ample opportunity to lobby their 

representatives and senators. The Task Force's pronouncements 

are not the final word on the subject of health care reform.

Thus, any congressional interest in opening these meetings is 

obviated by plaintiffs' opportunities to address the Task Force 

and Congress.

Plaintiffs also claim that the court should not hold FACA 

unconstitutional because the President's interest in 

confidentiality and candor are protected by the Government in the 

Sunshine Act, 5 U.S.C. § 552b, which is incorporated into FACA 

through § 10(d). However, §§ 552b(c)(1) - (10), which provide 

ten exceptions to the general proposition that all affected 

meetings must be open to the public, are narrowly drawn and 

highly specific; as a result, they hardly allow the President the 

freedom he needs to perform his constitutional duties.^®

narrowly that no Task Force meeting could ever meet its terms. For



0.3-10'93 14:37 0202 314 3071 DEPT JUST CIV DV ®025

Tlierefore, the court holds that the President's interest at 

these meetings outfcreighs the interest of Congress as expressed in 

FACA. The application of FACA to these meetings is 

unconstitational as a violation of separation of powers 

principles,

3• Conclusion.

Thus, the court holds rhat the imposition cf FACA on the

Force on National Health Care Refoi

upon the President's enimeratSi-'^cwer, as 

sat forth .in Art. II, g , to recommend to~Congress—such measures 

-^-^^-^-~fes~'^ge5snecessary and expedient, but only~an~to~t5os6
meetings of the Task Force at which the~Tas4r~Fofce-~feKmulates its 

recommendations or presents these recommendatIons~^e3~tiie 

President, The court therefore declares that the following three

sub-sections of g lo of FACA are unconstitutional as applied to 

these meetings:

o Sections lora)(l) and 10(a)(3) directly affect the

instance, .in Common Caus<=> v. Nuclear Regulatory co-mn'-n^ 574 F.2d 
921 (D,c. cir- 1982), the court of Appeals held that § (c) (9) (B) 
did not exempt pre-decisional deliberations. In fact, the court 
looked to the regulations accompanying the statute and held that 
the § (c) (9) (B) provided only a very narrow exemption applicable to 
very specific circumstances. Similarly, in Public citizen v. 
National Economic Comm'n. 703 F. Supp. 113 (D.D.C. 1989), even
though the court found that publicizing the Commission's hearings 
"would alter the outcome of the Commission's work," 703 F- Supp. at 
116, the court nonetheless held that § (c) (9) (B) aid not apply. 
Constrained as it is by Common Cause. this court can not now 
reinte^ret § (c) (9) (B) and greatly expand .Its scope. Thus, 
plaintiffs' reliance on the Government in the Sunshine Act is 
misplaced.
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President's ability to perform bis constitutional duty. Because 

they open tbe advice and recommendation sessions of tbe advisory 

committee to tbe public, they would affect tbe candor with which 

the committee's members deliberate their findings and proposals. 

This prevents the President from receiving the advice he needs to 

recommend legislation to the Congress.

o Similarly, § 10(c), by subjecting the advice and 

recommendation meetings to subsequent public scrutiny, would have 

the same effect on the candor of the advisors. These meetings, 

too, must be kept confidential.

However, the rest of FA.CA does not impose impermissibly upon 

the President's ability to perform his duties. Section 9(c), for 

instance, which requires that a charter be filed, will not affect 

the confidentiality of meetings. Section I0(a)(2)'s mandatory 

announcement of all meetings - including advice and 

recommendation meetings - also has no effect on the advisors' 

deliberations? that the public knows that the Task Force is 

meeting does not affect confidentiality within the meeting or 

impinge upon the President's power.

Section I0(b) is also constitutional since the deliberative 

process exemption of the Freedom of Information Act, 5 u.S.c.

§ 552, will allow the advisors the confidentiality they need to 

enable the President to perform his obligations. This section 

also addresses the product of the working group as all materials 

prepared for as well as by the Task Force shall be made available 

to the public. Thus, the public interest in ensuring that
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special interests do not overly affect Task Force or working 

group activities will be preserved

rurtharr section 10(d) is not implicated since §§ 10(a)(1) 

and 10(a) (3) may not to be applied to the Task Force when it 

meets in advice and recommendation meetings. All other 

of FACA likewise are enforceable against all 
proceedings of the Task Forced*

Since the application of FACA to all other operations of the 

Task Force does not violate the separation of powers principles, 

the court will enjoin all further meetings of the Task Force 

until such time as the Task Force is in full compliance with oar.>i 

of the requirements of FACA.

IV. THE EEMAnnUG THREE PRELIKEKARY INJI7NCTI0N' CRITERIA.

A. Irreparable iniurv.

Plaintiffs argue that the court should follow previous FACA 

decisions, particularly Public Citizen v. Kation-al Ecanomic 

Common, 703 F. Supp. 113 (D.D.C. 1989), and grant plaintiffs a

”This provision coupled with the requirement that complete 
and accurate minutes of committee meetings be kept serves to 
prevent the siirreptitious use of advisory committees to fxirther the 
interests of any special interest group." H.R. Rep. No. sa-lOl?, 
92d Congress, 2d Sess, 1C (1972).

**The coiirt expresses one caveat: The peirties have alluded to 
FACA's balanced viewpoint requirements (55(b)(2)), but plaintiffs 
have not raised the issue and the question has noc bean briefed by 
the parties. Although it is unlikely that such a requirement could 
survive the balancing test applied in Part 2., above, the issue is 
not properly before the court; therefore, the court will not decide 
whether such a requirement impermissibly interferes with the 
President's ability to perform his constitutional tasks.
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prelininary injmicrtion, Defendamis, for ttieir part, claim that 

plaintiffs will suffer no immediate irrepajraljle injury for three 

reasons:

o sines the Task Force is nor, sumject to FACZL, the 

plaintiffs have no rights under FACA;

o since the parties will have opportunities to address 

of the Task Forceps meetings as well as the opportunity to 

address Congress (once the Task Force reports to the President 

and he in turn proposes legislation based upon the Task Force's 

advice); and

o since no meetings of the Task Force have been 

scheduled.

None of defendants' contentions, however, distinguish this case 

from National Economic coiTnn'*^n.

First, the court's holding in Part III., above, is that some 

of the meetings of the Task Force are subject to FACA; thus, the 

first objection is not helpful to defendants. Similarly 

unavailing rs defendants' third argument as it is apparent that 

the Task Force will meet shortly,^®

As to the second argument, defendants address only cne-half 

of the problem, while it nay be true that plaintiffs will have 

other opportunities to affect the course of the legislation.

*^is is merely a matter of logic. Created on January 25th 
and given only^ 100 days to report, the Task Force is now in its 
45th day of existence. By the court's count, that leaves only 55 
days to meet, gather evidence, formulate proposals, and report to 
the Pfesident;. This limited period, although probably insufficient 
for a temporary restraining order, satisfies the criteria for a 
preliminary injunction.
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FACA's purpose is also to open - contejaporaneously - to the light 

of putlic scrutiny the workings of advisory committees subject to 

FACh. This goal cannot he met if the court does not enter a 

restraining order, as the National Economic cnTn-m^n court 

observed:

The right to view the advisory committee's discussion of 
policy matters in public and the right to confront, through 
observation, the decision-making process as it occurs, will 
be obviated.

703 F. Supp. at 129.^°

The court therefore finds that plaintiffs have satisfied the 

irreparaO^le injury standard.

S- NO Injur’/ to other Parties and ths Public Interest.

The third and fourth Holiday Tours criteria are taken 

together- Plaintiffs argue that the public interest, as set 

forth in FACA, will be undermined if the Task Force meets without 

first complying with FACPJs strictures. Defendants' two 

arguments merely parallel their arguments on the merits of the 

issue; first, that the Task Force should not be subject to FACA; 

and second, that if the Task Force is subject to FACA, then FACA 

is unconstitutional. The court has ajjeady resolved these issu^

^°The court recognises that there may be merit in developing a 
health care plan of the sort the President apparently envisions 
largely outside the public's scrutiny; too much "sunshine'* is not 
necessarily productive and may result in half-baked or overcooked 
plans. However, Congress has determined that public scrutiny is an 
imporrant element cf the decisional process, and the court does not 
have power to alter this judgment - correct or incorrect as it may 
be - unless it infringes impermissibly on the President's ability 
to perform his constitutional duties.
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above and. found tliat defendants-' positions are unpersuasive (at

least in part). in addition, -the Task Force may compiv with

FACA's chartering rsquirements in quick fashion; this therefore

more as an inconvenience than an injury. Finally,
exposing the fact-gathering and fact-reporting meetings to public

scrutiny similarly will not cause any significant injury to -the

Task. Force (which, after ail, had planned on opening some of its

to the public anyway) . Balanced against these minor

inconveniences is the great benefit to the public of opening the

Task Forceps meetings to the public.

Therefore, the court finds that the public interest will be

served if the court grants plaintiffs' motion in part- Again,

National Economic Courm^-n co-urt is persuasive:

Rather th^ harm, [applying FACA] will highlight vividly the 
essence of otir democratic society, providing the public its 
right to know how i-ts government is conducting the public's 
business.

Ib^d. Plaintiffs have therefore met all the criteria for a 

preliminary injunction.

rT-, CONCLUSION.

The court today is faced with two difficult tasks: 

declaring an act of Congress unconstitutional; and declaring that 

the actions of a new President violate the law. Nonetheless, the 

Constitution demands rhat all "judicial Officers ... shall be 

bound by Oa-th or Affirmation[] to support this Constitution,"

U.S. Const, Art. VI, and this responsibility includes ensuring 

that no branch of government appropriates the responsibilities of

29
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anotiier branch, it is not a power to be taken lightly, but it is 

a power that rust be taken.

For the reasons stared above, plaintiffs^ motion for a 

tarporary restraining order and a preliminary injunction is 

granted in part; defendants^ motion to dismiss or, in the 

alternative, for summary judgment is also granted in part. An 

appropriate order accompanies this memorandum opinion.

wRoyce C. Lambertn 
United States District Judge

DAIE: . i
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

ASSOCIATION OP AMERICAN )
PHYSICIANS AND SURGEONS, INC.,)

et al., 

Plainriffs,

V.
HILLARY RODHAM CLINTON,

et al.,

Defendants.

FILED
VlAR ; ; i5S3

Clerk. U.S. Diatnct Coart 
District of Columbia

Civil Action. No, 93-0399 
(RCL)

ORDER
The case comes before the courr on plaintiffs^ motion for a 

temporary restraining order and a preliminary injunction; 

defendants' motion to dismiss or, in the alternative, for sunmary 

judgment; and plaintiffs' memorandum in opposition to defendants' 

motion and in support of plaintiffs' motion. Also before the 

court is plaintiffs' motion for expedited discovery.

For the reasons stated in the accompanying nemorandtua 

opinion, and having held that the application of certain sections 

cf FACA to certain meetings of the President's Task Force on 

National Health Care Reform is unconstitutional as a violation of 

separation of powers principles, it is hereby ORDERED that: 

.Rluintiffs' motion for a preliminary injunction is 

GRANTED in part. Defendants are hereby PRELHmiARlLY ENJOINED 

from holding or conducting any meetings of the President's Task 

Force on National Health Care Reform and any subgroups or 

subcommittees thereof until such time as the Task Force is in 

full compliance with the requirements of FACA (except as provided 

ih 5 2 of this order) . m addition, all fact-grinding and fact-
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reporting meetings of the TasJc Force must comply fully with the 

requirements of faca.

2. Defendants' motion to dismiss or, in the alternative, 

for summary judgment is GRAOTED in part. All claims based on the 

interdepartmental working group are DISMISSED, pursuant to Fed.

civ. F. 12(b) (6), for failing to state a claim upon which 

relief may be granted. In addition, plaintiffs' claims based on 

meetings of the Task Force which are held for the purpose of 

formulating advice and recommendations for the President are also 

DISMISSED under Rule 12(b)(6). Sections §§ 10(a)(1), 10(a)(3), 

and 10 (c) of FACA are not applicable to these meetings since 

their application to these meetings is unconstitutional as a 

violation of separation of powers principles.

3. Plaintiffs' motion for expedited discovery is DENIED.

4. Plaintiffs shall post with the Clerk of the Court a 

bond totalling $ 100.00 in cash or surety-

SO ORDERED. ^

^ovcJoyce C. Lambemh 
United States District Judge

DATE: iiirriv i ij
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U^niTED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA

ASSOCIATIOlf OF AICERICAN )
physicians and SURGEONS, INC.,)

et al-, 

Plaln-ciffs,

V.

STTiT.ARY RODHAM CLINTON,
er al.,

Defendants.

)

filed
^'iaS ; ■; ;553

Cleric, U.S. District Cciirt 
Distnct of CoJutnoia

Civil Acrtion No. 93-0399 
(RCL)

ORDER

The case cones before the cotirt on plaintiffs' notion for a 

temporary rastraxning order and a preliminary injunction; 

defendants' notion to dismiss or, in the alternative, for sumaary 

judgment; and plaintiffs' nemorandum in opposition to defendants' 

notion and in support of plaintiffs' motion. Also before the 

court is plaintiffs' motion for expedited discover^-.

For the reasons stated in the accompanying memorandum 

cpinion, and having held that the application of certain sections 

cf FACA to certain meetings of the President's T^sh Force on 

National Health Care Reform is unconstitutional as a violation of 

separation of powers principles, it is hereby ORDERED that:

1- Plaintiffs' motion for a preliminary injunction is 

C^PANTED in part. Defendants are hereby PRELn-ETNARiLY ENJOINED 

from holding or conducting any meetings of the President's TasJc 

Force on National Health Cars .Reform and any subgroups or 

vobcommmttees thereof until such tine as the Task Force is in 

full compliance with the requirements of FACA (except as provided 

i-h - 2 of this order? . m addition, ail fact-finding and fact-
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report ng meetings of the Tasic Force must comply fullv with the 

requirements of faca.

2- Defendants^ motion to dismiss or, in rJla alternative, 

for summary judgment is GRANTED in part. All claims based on the 

tntaraepartaenr.ai working group are DISMISSED, pursuant to Fed.

Ci\. ,2(b)(5), lor railing to state a claim upon which

relief may be granted. ~n addition, plaintiffs' claims based on 

neetings of the Task Force which are held for the purpose of 

formulating advice and reccmnendations for the President are also 

dismissed -.inder Rule 12(b)(6). Sections §§ lC(a)(l), 10(a)(3), 

10(c) of FACA are not applicable to these meetings since 

their application to these meetings is unconstitutional as a 

violation of separation of powers principles.

3. Plaintiffs' motion for expedited discovery is DEKIED,

-i. Plaintiffs shall post with the Clerk of the Court a 

bond totalling $ 100.00 in cash or surety.

SO ORDERED.

Joyce C. Tamoerth 
United States Districr Judge

DATE: -i.n'v .. J ‘
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^TED STATES DISTRICT COORT 
-OR the DISTRICIU of COLUMBIA

A^ocxariOM of American ^
?3ZSIClAIfS AND SURGEONS, IITC. , J

et al.

Plaintiffs,
V.

sttiary Rodham cluitcn,
al.,'

Oef encar.ts.

)
)
)
)
)
)
)
)

Civil Action No. 93-0399 
CRCL)

FILED
MAR i 0 199J

memorandum OPTNTOK

case raises one of tie mosi: difficalt issues faced by

Clark. U.S. District Ccurt 
Dtstnct oi Columtia

judiciary, lie separauion of powers between tie iagisiative 

atd ereoutive brcncies of ,ovemoent. ^e case cotes before tie 

court on plaintiffs' notion for a temporary restraining order and 

a preliniaary injunction ("Plaintiffs' -lotion"); defendants' 

tot-on to CISBISS or, in tie alternative, for summary judgmenu 

( Defendants' Motion"), and plaintiffs' memorandum in opposition 

to eefendants' notion and in support of plaintiffs' notion 

("Plaintiffs' Seply"). ^e issues have been fully briefed and 

eloguently argued in open court. Por tie reasons given below.

Plaintiffs' notion siall ie granted in part and defendants' 
totion shall be granted in part.

I- niTRoDDcrioN iiro aACKGsooiro.
Pfesidcnt Clinton promised tie ..merioan people during tie 

recent campaign that .-xe would address tie problem of health care 

ID this country. Aitiougi e.ype.'tditures on nealtt care are
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rapidly approaciling $ i trillion a year and quictLy outpacing 

inllation, dissatisfaction with the present systen of 

administering medical rare infects the nation.

Tbids, on January 25, W93, President Clinton announced the 

-ation of ^e President's Task Force on National Health care 

Reform, on advisory body comprised of slot cabinet secretaries, 

several senior white House officials, and the chairperson, Fi^st 

Lady' FJ.llary Rodham Clinton. The President charged the Task 

Force -vith presenting him with a health care reform proposal he 

could present to Congress; the time limit was set at loo days.

At the same press conference, the President also anto„n,-ad the 

formation of an inter-departmental working group, comprised of 

sore than 3 00 federal employees, which is charged with gathering 

and a.nalyzing the information on which the Task Force will rely 

m formulating its proposal. The record indicates that the Task 

Force has yet to meet (with the exception of the January 25 photo 

opporttnity) , but the working group has been active, meeting with 

private individuais and representatives cf private organizations; 

these meetings have not been open to the public. The Task

Force's plans are to hold some, but not all, of its meetings in 

public.

Plaintiffs are three not-for-profit corporations:

Association of American Physicians and Surgeons, Inc., represents 

physicians and osteopaths; American Council for Health Care

ur s c term "spoxise of the President," 3
tiro "^irst ^adV defendants iise the traditional

_^sti.adv." The court therefore will adopt their usage.
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Reform represents health care consumers; and National Legal & 

*olicy Center seeks to promote ethics in government. Each has 

sought t^ gain admittance to all meetings of the Task Force, 

laiming that § lo cf the Federal Advisory Committee Act

FACA”) , D U.S.C. App. 2 s§ 1-15, mandates that such meetings be 

open to the public. Plaintiffs', claim is founded on the 

proposition that since the First Lady is not a federal employee, 

tx.e Task Force tails vithin the definition of am advisory 

committee set forth in § 3 of F.ACA. See Part III.A.3., below. 

Each plaintiff subsequently received word from Bernard W. 

Nussbaum. counsel to tne President, that F.ACA did not apply to 

uhe Task rorce, but that private citizens would be allowed to 

take part in some of the Task Force meetings.

Facea with exclusion from some of the meetings, the 

plaintiffs brought this suit. They seek a temporar/ restraining 

order and a prelininary injunction which would bar the defendants 

from convening a meeting of the Task Force or any subgroup or 

_ubccmmi.,i_ee thereof without first meeting the requirements of 

FACA. Defenaants have opposed this suit and moved to dismiss or, 

in the alternative, for summary judgment. They claim (i) that 

FACA does not apply to the Task Force; and (2) that even L£ FACA 

does apply l.o ti^e Task Force, that application would violate 

article ll, section 3 of the Constitution. The court will 

address each of these questions in Part III., below.
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II- STSKDMDS FOR A pf^dukjry hiotoctiok.'

A injunction nay ba ^an«d in this oinaut oniY

jn the plaxr.ti«n Cenonstrat. that they have net the tout-part

"------ TTVnsit cotnn-r v.
S5S F.2d Sil, S43 (d.c. Clr. isttT^

1. that they have a eubetantial liRelihooa of sucoaas on 

the aerits;
I- that l--reparabia injury -.iii result in the absence ct a 

preliiainar-/ iajuncrioa;
I ■ that no other parties vill be hamed ii the ^junction 

is entered; and
4. that the public interest favors entry cf the 

injunction.

court iinus that eaoh ot these is preseut.3 

C the hirst oriteria, likalihood of success on the Merits, is 

contained in Part lit., below, ihe resaininc three aspects of 

aaiistMLiToars standard are addressed in Part IV.

III. LIS3LIEOOD OF SUCCESS ON THE MERITS.

n.S.C^ “r: ‘‘“di”Sl2r"?“hav"“^ to 28
Standing. Regardless in i'^rrhr 'Questioned plaintiffs'gaaU^itifS «f« supreme Court's decisZS L

"““I'l >=s overruled SiTaf'orcf^ (1989), any
parties are properly before thZ ooSt. *

order to detetnin?wheS2”an itimes'*^ balance these factors in 

--oundatin,^ — —........ Tr.rS. ^t^Chlc IssuB. Seg, e.c.,
(5Vc. Cir. ISSSK-----slncf^^^' 1437^151^
Pontiffs have met each o'f' '=*1°'' that
perrona this balancing. --terra, the court need not
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Applies r~ Taalf

CPf^Tli1-ipn o- -------------
T..e •

t-.-c e«uei= coals ia ^„o: ■
, . -iTor, .o eixniiiate unnecessary

aavisory ccamittees ^muttass and ansore that future cuimittaaa h. or™, .

actountahlllt. Of a.r^'
mittses by tpeiung thair aeetings to the general pubUc and 

crcing disclosure of their purposes, eeeberships, costs, and 

acivrtles. s 1. fo this end. Congress Inposed several

qui-enents upon the executive branch and most of its advisory 

=:^mtees. fhese include the filing of a charter .s .. timl^y 

Pu^rioation Of all advisor-y committee meetings (5 10(a) ca„,
P^liC pa«icipation (s 10(a) (3,), and disclosure of proceedings

lect to the limited exceptions of the Government in the 

sunshine Act (s g.,.c. 5 ^

section 3(2, poovidas the definition of an advisory 

cofflaittee I

' council,
thereif ® subgroup

(b) established or utilized by the President 

re«inMdSioM^“r^e‘p?2SS'^ advice or

s U.S.c. App. 3 s 3(2) (emphasis added). The definition s«n:ion

advisory co'SiS:e^i’”°''2ef£daSi’4 •=“
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Officers or es i °*s or espioyses of tte Coverrcent.''
-^ainriff^ argue tiar the First ^-dv i =

^i-st ^^dy IS not a federal
-- cr espioyee; c.us, ,-^e oonr^ si.c«ld HoM t.st pac.

Of C.S xss. force. Oefenaeers oo^rer . 

«vo;ofrg one lepisUtive irtenr of Congress - li^cir.g rne ""

rrOf .o.si.ers.. on f. J ^
goremrent - end suggest t.det the court should tle„ ^,3

™ es the .functional equivalent of a federal enoloyee.. ‘ 
Defendants' Motion at lo. ^

“ ie the definition of the vords
Officer** and "enpicyee."

^gsidtoo the -..... ■
Defendants contend, and the court acknowledgee, that

reading ct ?aca . 3^^ their literal reading of the 
gtrds "Officer, and "esnlovee" - reie k « the
of the ' ' the constitutional issue
^the Pot-er Of congress to regulate the povet of the President.^

fivi-|Siice°S“rS^/c '""^tior^l“1, “"^t* tte
(tSSS tie 4e”of° S-"
^ie to avoid the ccnCTitutiinS^'”'^’^^™' the Court'wls
K^edy uriting for SSSj j’-^tices (StSe

,0^^^ --r^epre^ITtS S^^-ne^i-rg
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tasic ot t.. c=u« ia .=

some Plausliia i^t«pretarion of theae fsrf« „m 

nee^to oonaritational ^eerior.. Aa tao supreme

-as f-acuenpiy spared, "it is a cardinal principia ptat 

ourp Viii firsp ascertain whether a construction of the 

statute is fairly possihle by which the question nay be avoided.' 

cawell V. penfon, 235 I7.S. 22, 62 (1932) (footnote omitted).

Therefore, the court's first tasJc is to.detemine whether 

defendants' proposed definition of "officer" and "employee,- 

though -eemmgly contrary to the language of Title 5 of the 

Whited States Code, is "fairiy possible." if so, the Tash Force 

would ta erempted from FhCh's requirements, and the 

constitutional question could be avoided.

^ • The PefTnition nf n
FACA is not a model of legislative drafting/e 

and the court has severai models to follow in its attempt to 

construe tie statute so as to avoid any constitl^icnal issues. 

«or x.-istance, and most importantly, in .wuhllc v n v
asRit of .Tust're. 491 u.s. 440 (1989), the Supreme Court 
hhe word "Utiliced" in s 3 of f^ch to determine whether the 

American Bar Association'= standing Committee on the Judiciary,

ierhard Geseil who^ tritics of FACA was the late Judge
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vhich has for several decades provided the Departaent of Justice 

vith a ranking on ail proposed nominees for federal judgeships, 

qualified as an advisory committee subject to FACA's strictures. 

ustic>_ Brennan, all the vhiia acknowledging than ha vas

common sense of the term [utilize]," 491 ^-.3 ^t 

•*52, proceeded to utilize legislative history in order to find 

tiiat the Department of Justice did not "utilize" the ABA Standing 

Committee when it ''utilized" it. As the Court noted, "where an 

otherwise acceptable construction of a statute would raise 

serious constitutional problems, the Court will construe the 

statute to avoid such problems unless such construction is 

plainly contrary to the intent of congress." 491 u.s. at 466.

^ Public Court was successful in construing the

statute in such a fashion and it thereby avoided having to 

address the constitutional question.^ similar techniques of 

statutory constructicn are found in Ijational Resnu^n.^

Council V. 637 F. Supp. 116 (D.D.C. 1536), and trader

V. Baroody, 296 ?. Supp. 1231 (D.D.C. 1575).

Although the court believes tiiere was little ambiguity in 

the word "utilize" prior to the Supreme Court's holding in Public 

v-itizen, the court will nonetheless accept that Court's 

determination that "utilize is a woolly verb, its contours left

appealeT?o''ie''suDre^l‘^Co^? directly
"utilize" to^, had noted that the definition of

3
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by rha sratuba itaair.'. 491 o.s. at 4S2. Eovav^:, tha 

taraa -atployaa.. ara start of all suoh ambiguity,

«td congress Has precisely determined their aeanlngs.

Seithar "crficar" :ior "eEployee- is included in tha 

SeflnitJons section of FACX (s 3); in fact, in all £ifte«a 

-actions or F?.CA, congress gave absolutely no description or 

gloss as to „no ^ifias as ■•full-time officers and anplovees of 

tde Federal Ccverunent. - of course, the reason for this glaring 

oiu..sion ^s evident: Congress already had provided, in SS 2104

and 2105 of T-tie 5, conpiete definitions for both words, in 

relevan-c part, zhose sections provide as follows;

Section ?iQ4 -

United*stites S^^i^ln^uL'SSIs “ ““

appointed in tte civilc?SSl”ia;^4 “
CA) the President; 
f?! United States;
n ^ E^ceciitive agencv; or

performanoe of a Fedk^ 
authority of law or an ES^tive

supervision of an authorityMdctlon, o?lS

«ga^ mu the performance of the dSlS'of^ll

Section - ^pir>.y^^
^^loye?? £S?Afc2SwS^|r^?|Sl ^-this

and LrinIi??ISafvho"ir-^^ Modified, means an offioer
folloSiSi^^^-^^ civil service by one of the
follo^^g official capacitr/ -

(A) the President;
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Of Congress, or the 

(C) a ttember of a uniformed service; 
^°s«S?on;'^“^ “ “ e»P«yee und«r

or “ conrrolied
a-ijutant general designated by tte 

titlS^fT under secrion 709(0) of

of a federa'
authority of lav or an Eretnitive

supervision of an individual °y.5®“9tapn ;i) of this section wSle

■=« U=

5 tJ-.c. SS 7101 a 210S (enphasis added). These sections apply 

« raci, a.nd it is apparent that Krs. Clinton tests neither 

iui-ion. iirst, Mrs. Clinton is not appointed to the civil 

service, second, the President vas not reipiired by lav to 

appoint .'ts. Clinton to the oivi.l service when he named her to 

lead the cash force, m addition, defendants provide no evidence 

Of jther indicia of employment within the Ooverttent, such as the 

-ilmg of a Form 50 or t!-.a taJcino of an oath of office, in 

Short, the statutory language is - unlike that of FiCk -

oroeedingly clear, and .Mrs. cli.nton simply does not satisfy 

eithar definiricn.^

Despite the long-accepted marim that the plain language of a

an employee of the Federal ^ve^S^t i=
precludes the. spouse of the ^nri-nepotisa statute
employee of the Federal r-m -^rom being an officer or
statute does not amply contend that theof 5S 2104 and i'OS Xa that the clear lanouageFirst lady is nslS^^'an fffloe“ no“ th^
nor address this issue. ^ employee, the court need
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tatute should control the -ourt'<; '
-ourt's aetermxnation^rgue that the cou^ defendants

iiistorv' Of FACA ex^nine the legislative

^terests - could not advise the -
without the openness cro^- • government
sand, -Insiders-. - Sy FSCA. on the other

--ivatione - did “ -^^'-^eeted

—Ji oireT^".hoii, ot'these
Osina this rees ■ “Osiders from Fach's strictures.’

- His reesonm?, the defendants assert that tt
just such an insider as she r

-- in effect, the »tn„oti
.” oefen- P' a federal

—.y r:rr ™ -tHs spouses Of the =res d ^PP^Priated funds for
ao that 2‘n ^ —

—3 nT -errnaent-related

u.S.C. SS 105(e) s 106(c).

—With defendants’ positiln. First.

*lhe

.^andin,
w”Suc'^c^T-?‘3fe*
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alrhougii i. exempted carricuiar bodies froa FACA, Congress did 

exclude tne .iron ,ady; nor did io then decree (and it has 

aea since) that the President's spouse qualifies as an 

-laplcvee - or even a ‘•■quasi-employee” - of the federal

Congress did not legislate a distinction 

^-J*een .nsiaers” ana "outsiders,” but rather between ”full-time 

rs «na employees of the Federal C-ovemment" and those vho 

ao^not meet the definitions provided in 5 u.s.c. SS 2104 and 

21^5. Third, no court has -held that an [individual's or] 

ry group s CIVIC, benign, or neutral motives place it 

the scatjte's reach." ^lashinoton Legal ,.^1, 691 F
sunp. at 490. rn short, defendants' analysis of the legislative’ 

of FACA is not persuasive.

^nterdepartm.^ni-ai Worir-f^rr
Plaintiffs have also asserted that the interdepartmental 

vor..ing group^° ,s an advisory committee to the Task Force and 

therefore is similarly subject to FACA. Although the court's 

^asoiution ct the question of the applicability of FACA to the 

rasic Force would seem to resolve this issue in favor of 

Pia^txffs, particularly as defendants have admitted that the

-rhing group is meeting with pri^^te citiser., rhe question is 

significantly more difficult.

UnlUce the issue addressed in Pai-r -
ea in Part ^., hovever, this is not
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a question of nrsc iapression for tie court, me frajtaworic for 

court-s discussion is provided by »:stionsl

Y nvorurT^c^it^^ S57 (o.d.c.),
a£*-4 -11 F.id 1071 (D.c. cir. 1SS3) C'HaHC"). m that case, 

ent Reagan had created by Executive Order a lS0-ne«ibar 

S-cutive cohhittae conprisad alnost entirely of representatives 

of the private sector; Pj.ca clearly applied to this body, 
supporting the Executive Ccnnittee vere thirty-six task'forces, 

each chaired by manners cf the conmittae. Plaintiffs brought 

b^t and d««nded that F.iCh-s requirenents be imposed upon the

^s.t forces as ueli. judge Seseli dismissed plaintiffs' claims, 

finding that tne task forcas

agenc7considerarion to the ^acomcendations fordirecrly 'esrahli2jd''o™iSli-ed?°?f

supp. at 52S. Elkaning the task forces to staff, the
court commented that -sjttff vould be expected to perform

exactly the sort of functio.ts performed by the task forces at

gathering information, developing work plans, performing
ctudles, drafting reports and even disonssin, preliminary
findings with agenev ennievees ” r'-iid o .a. acicyees. Based on nhis finding.
Judge Geseil concluded that "rtiHsm^t]he Act does not cover groups

Si-aff kiincticns such as those performed ty the so-
^.ask forces." S^e also Washinertnt Post v.

Civ. A. .o. CD.O.C. April ..3.,
(informal, information-gathering working groups not subject to

13
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rACA) . But see Federal Advisory Coaaiitt.ee Management 

Heguiations, 41 C.r.s. ^ 101-6.1004(i) (subgroups subject to FACA 

•rfhen an agency accepts the group's deliberations as a source of 

consensus aavice or rsccamendaticns”).

Similarly, the regulations under FACA exclude from the Act's 

coverage

advisory committee or subcomnittee
^ chartered advisory coiamittee, to analvze

oaiSS proposed oositiL
deaiberaticn by the advisory committee cr a

subcommittee ot the advisory committee:

41 C.F.R. § 101-6.I004(k). Plaintiffs have alleged no activities 

by ..lie working group that fall outside of these activities.

Based cn the case law and the appropriate regulations, 

therefore, the court finds that the interdepartmental working 

group (as well as the fifteen cluster groups into which it has 

been divided) directly compares to the task forces in NAHS and 

fully meets the exclusion cf s iDi-6.1004 (k) . The declaration of 

Ira Magaziner demonstrates that the v^ious cluster groups are 

gathering information and formulating proposals to be reported tn 

the .ask so t^^t the Task Force may present its legislative

proposal to the President; the cluster groups are not providing 

the Task Force with "consensus advice." Moreover, Mr. Magaziner 

has represented that

authority to forwardMcommenaations to the President, and only the Forceprovide advice to the President. Se InJerlepaiSStal 
and* w?il'^or^nike"^°^ cnarged with responsibility for making. 
Will not c?Ie^^;; and
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•Magaziner Daciarazion T s r„ •
S - -n their complaint. Plaintiffs h.™

r.r “ '• ■»“ “■—-

S2s2irs'3a!p™"?s ss.'sssi.-”^Act. However ^sory comnuv,tees with the Eeam-T,r^ .r
penetrate tv l-Slm4e

557 Sudd, at s^g Thf»-r
^i-iss any -.aima con "" “

PUintiffs fai:: “T" -
-a e a cLaiM upon which relief sav be 

granted. See ^oh - °
---------?. 12(b) (6).

activities tbnt ^i«ster grouDs are ^^-1004(k)). Piaitiff^4?® Pi>ra«e‘ters cf =f
plaintiffs/ -iemorandum at 23-:?=r « § 101~
Magariner. iiowever, relying on the deoi

tha inp^-^ or^3,^ =« ialSni,e

- temporarv re«!i->-=4 ® - reolv brief n« Vk -rtiich wasEot^n^ order as well ^ an ™ motion for a
uic'SL a ^^endanns^

sr-#i|f}p/--rii«i§T



;.310 - 93 ,; .J. DEPT JUST CIV DV ^ ni 7ju:

^ ,,, ^ r.spo„.ij=iuty « constm.
' so as 02 avoia a consritutional quas^ion if posaiiu that

conat.a=tio„ -a invalid if i-. ^nplataly suhvarts tha a202licit

-fi-nitions Of vorda ptcvidad by ccngtass. Tha court concadas

a. dafannants traaant an attractiva option: all the court o:aet

“ “ ^ so as

Ude Ti^e firsr Laav vithin purview. if itia court

wore to accept dafencants- aupqastion, it -.-ouid be able to hold 

this issue.

the rSLrienSbl'gr“e:^^=/'g^"ir“ Jr
op^tions, is "iiitroducinq connittee cn GJverh^

.e spouses of a..— ^ ~ . , . which, will
fedSl%f|?car'"fS >“<Ser the

Killii, ^ongressaan William p cilnoa?^ Purposes of ncA.<’
Wiili^ J. Clinton 2 ^Feb. i I President
--enevieve M. iTounc) . ^ 199^) (attached to affidavit of

Clinton, Rep. Clingar advised «>»
President ''See in^S^ata Se
violations of this - “° that r.o furtSi
President Clinton vx^iofhV --g^estS^S
Force comply wiiih FlCA o- bv '-su]^,^-rl° ^7_ensuring that the TasJc 

^ exemption for this V to Conorels
President Clin-o-'^ crovisions «Nusshaum, was that ^n]t counsel Bemtrd w

Committee Act C^FACA”) eoes not Federal Advisory
to, apply to the health °^?e was not intended bv Congress
Nusshaum to the Eont ^^^ter from Bem^T
(attached to aff'-davit oV"i * Clmger, Jr. i rpeb. 5 iq„?:As a r^it li M* voung). '
President Clinton has na^'^ rejection of this position 
confrontation, of course, pkssace^o?^^°^^^^^^- ^ constitutional 
woulG. be Signed without hesitatioif (which presumably
obviate the need for cases =uc^^ President Clinton) would
-assage of legislation is advan--irf^^^-First Ladv. 
ction oy Congress, rather th^ ^or another reason as well:

statute Which defendant ^
-aws to be mace in this democracy ' proper for
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^ppiy ro the Task Force and thereby avoid the
onstitutioaai ouestion. sovever, rewriting Congrassional

Ta^lr ^ -•* he. The co-arta oust stand fixe
-.en interpreting t.he law as it cones betore

pCr -- ““ -■ m. principle is
ar-y conpellmg since in this democracy the judiciary is

- ... .„.... „„„ -
n^e that the constitution and the lavs he justly interpreted

and ap,ii^.

one o. the tirst actions taken by a new President is in 

not Violation of a statute enacted by Congress, the court's 

t^ « apply the laws to all individuals.

^ Thus, havi.ng determined that the First Lady is not an 

or^..er or ampioyee of the Federal government, it follows that

applies to the Task Force. The ccnrt must new address the

^ssue case presents.

The issue the court must face is much more easily stated 

Phan resolved: does the application of F.,ch to the Task Force

-Pinge upon the President's ability to perform his 

-bnstitutionally mandated tasks? The Supreme Court has long 

na™d that the Cohstitution's diyision of governmental power 

nto three bra.no.tes endows each branch with a certain autonomy 

at nnst resain .inchallanged hy the other two branches. Sas
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~ _A.dainislrra.tisr of i ^ 433 u.s. 425
(1977) C''in,XOTL_II”) ; .Cnitad 5ta1i&«; Miseon, 418 U.S. 683 (1973)

( N_2on_I”) . .iowever, there are times *«hen the protection of 

constitmttonai. interests requires that this division be breached? 

to this end, the Court has found that there are circumstances

'^h^cn permit one branch to encroach on the domain of another 

branch.

i- rntmdinti uton the President's Pov<=>T-g!

When a separation of powers issue arises, the court must 

whether the statute prevents the President from 

accomplishing has constitutionally assigned functions. Pnti-j 

.Cit..2en V. ,u.£. Dep/t of 491 u.s. at 484 (Kennedy, J.,

concurring in judgment); Iforrlson v. Olson. 437 u.s. 554, 595

(1988) ; ^ixon T, 418 U.S- at 711-12. The court concludes that 

FACi does.

Article II, section 2 of the Constitution states that the 

President ”shail from time to time . . . recommend to [Congress'] 

Consideration such .Measures as he shall judge necessary and 

expedient-In order to formulate these measures, defendants 

cldim, the President must be able to meet confidentially with

-nhi ■ ^gued that the Constitution does not
^ propose legislation but rather only 

conclude, FACA does not immair the -resident s unties. The court disaoxees. Sven though the
propose legislation under the Constitution, it 

within his enumerated powers. Thus, if F.ACA impedes 
Tif.;™ to recommend measures to Congress, it necessarily
imp-mges upon the exercise or his Constitutional duties.

18
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aavisors. ba able to -trust tiiat: his advisors shall speaic
with compiste candor and that they will not ba cowed by the fear 

of premature public reaction. That candor is risked should FACa, 

-PPiy to the Task Force. A realistic and practical appraisal of 

vdie appircation of FACA to these presidential advisors reveals 

that FACA prevents the President from receiving the full measure 

of the Task Forceps advice. When confidentiality is compromised
and advisors are afraid to speak, the President is necessarily 

hampered in his ability to ob-tain the information he needs to 

otfer proposed legislation to Congress. Thus, the court holds 

that the application of FACA presents "the potential for 

disruption" of t^President's accomplishing his constitutionally 

assigned functio^ Nixon 433 U.S. at 443. and that FACA

Intrudes on the President's powers. See Morrison, 487 u.s. at 

S95.

^ * ^alancinc the TnteT*F>«^-r»g .

The next seep in the i.nquiry. then, is to determine whether 

this congressional intrusion "is justified by an overriding need 

uo promote ob^ectr/es within the consti-tutional authority of 

Congress. Ibi^. To conduct -fhis inquiry, the court must 

distinguish between two types of Task Force meetings: those at_

reporting information and
a-nd those at which the Task Force is formulating its
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')4recc3miendations fcr rha President."' The executive branches 

interests In tnese tvo types cf meetings are different; tinis^ 

hen the comrt veicns then against Congress'’ interests, it. 

teaches diffarent results.

Before attempting to balance the interests of the respective 

-ran..4.eH, nowever, the court must examine the nature cf the 

Presiaential cower defenaants assert: if the Constitution

e^iicitly grants the power to the President, then Congressional 

regulation of that power cannot be tolerated. As Justice Kennedy 

recently noted, "where the Constitution by explicit text comaits 

the power at issue to nhe exclusive control of the President, we 

have refusec to tolerate any intrusion by the Legislative 

Branch." Public cititen, ^91 U.s. at 485 (Kennedy, J., 

concurring in the judgment). On issues such as this, the 

Constitution has struck the balance between Congress and the 

President, and this court nay not permit the legislative branch 

to moose its restrictions on the President as he perfcms his 

constitutional obligations.

Of course, the President's power to propose whatever 

legislation he ceens necessary is a power afforded solely to the

fact-finding and deliberating is not 
F.2d 921—Tn Cause v. Muciear Reemlatom/ CoTmn'n. 674
under GovaraTrpn-'”^* (addressing pre-decisionai orocesses

SunstUia Act), and Washitctct ^
-- °” NO. S2-0955 (D.D.C. Aor. 29

to -?CA) ' -./orking groups not iibject
nh ^tstinction iias also been recognized in tne 

privilege in exemption five of the Freedom of
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President:. However, rhe explicit power is e limited one: it

only precludes Congress from barrrng rbe President's proposing of 

-egislation. ?hus. i? Congress, for whatever reason, regulated

.resident's anility to propose legislation (for instance, by 

Uniting ^he president to only ten pieces of proposed legislation 

-Ach uarn) , that regulation necessarily would be unconstitutional 

as a violation of separation of powers. However, where Congress 

aoes not directly limit a.n explicit power of .the President, but 

rather indirectly affects a presidential power that is not 

specifically enumerated in the Constitution (here, the power to 

obtain _ne views of his advisors so that he night propose 

-egislation) , the statute is not unconstitutional per sa?
instead, the court must balance the interests of the two 

branches.

is to tte inforEarion-gathoring and idforaaticn-roportidg 

Mstiags of tha Task Force, the oresidenrial inreresc in 

confidentialihy Is nor present. As the Task Force is not 

fom-alating or raporting aavioe and reccnnendaticns an nhcse 

aaetlnqs, there is no concam that tie Task Force's aenbers viu 

non te candid or niat niey v,ill nhrihk from perforaing their 

fact-finding for fear of nhe public's response, on the other 

Hand, the congressional i.nnerest in openness and accountability 

clearly is cresenn at nhese aeetings. The public has the right 

to know wnat innomanion is being presenned to the Task Force and 

by Whom it is being given; to learn of the costs involved in the 

gathering of the facts; and to attend these meetings, .is the
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-ourr finas ^ar rtie President's interest is outveighed by 

Congress' interest, rbs court bolds that the TasJc Force rust 

cosipljr uith FACA and nay not conduct any fact-finding cr 

-nforxat:.wn-oc.thering naetings until It has complied with its

regulations.

3owevar, with respect to the meetings at whicn the Task 

-orce forrul<a.t£s its reccmaiendaticns for the President, the 

balance weighs in favor cf the President, with respect to these 

meetings, plaintiffs have demonstrated "no overriding 

congrassronal interest . . . that outweighs FACA's intrusion on 

-he . . . power of the President." Washincrtcn Lega'. Pounda-^-j, 

691 F. Supp. at 492 ^addressing u.s. const. Art. Il, s 2). And, 

It is at these meetings that the President's need for candid 

advice is c.t. ..ts greatest. The President's interest in 

confidentiality is particularly present as the Task Force

directly advises the President as to what legislation he should 

.,p^opose.

Plaintiffs primarily seek access to the Task Force's

declared2.pplication to all meetings of hha 

the ‘>312 argucenr is too broad as it diseonnS

baXancB becweeT^he

P^esiSS- ccnstitational duti J, oabno?
congressionafL^^I^At^. detriment of

22
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meetings, presimably so tihat riiey may Influance tii« resulting 

legislative proposals. However, defendants have averred that 

plaintiffs will have opporxurJ.tias no address the Task Force and 

air their views at some of the Task Force's meetings. And, the 

.-curt ^ order will ensure that plaintiffs have access to all 

information-gathering and fact-finding meetings, m addition, 

any proposed legislation must be presented to Congress, and 

plaintiffs will have ample opportunity to lobby their 

representatives and senators. The Task Force's pronouncements 

are ..ot the ^inai word on the subject of health care reform.

“Thus, any congressional interest in opening these meetings is

obviated by plaintiffs' opportunities to address the Task Force 

and Congress.

Plaintiffs also claim that the court should not hold FACA 

unconstitutional because the President's interest m 

confidentiality and candor are protected by the Government in the 

Sunshine Act, 5 U.S.C. § 552b, which is incorporated into FACA 

through § 10(d). However, §§ 552b(c) (1) - (lC),^ich provide 

wen exceptions to the general proposition that ail affected 

meetings must be open to the public, are narxowiy drawn and 

highly specific; as a result, they hardly allow the President the 

freedom he needs to perform his constitutional duties.^®

exemptions even arguably anpiies to the Task2y r-fcSt^on (2) exempts from the Act (and thus from FACA)
any i.U:crmat_on the disclosure of which would - (B) in the case of

to significantly frustrate immlementation of
However, several courts havenarrow?v^th^?^ construed the standard so

narrowly that no Task Force meeting could ever meet its terms. For
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Th.erafore, the court holds that the President's interest at 

these meetings outveighs the interest cf Congress as expressed in 

FACA. The application of FACA to these meetings is 

unconstitutional as a violation of separation of powers 

principles.

3. Conclusion.

Thus, the court holds that the imposition cf FACA on the 

President's Task Force on National Health Care Reform 

impermissibly imposes upon the President's enumerated power, as 

set forth in Art. II, § 1, to recommend to Congress such measures 

as he deems necessary and expedient, but only as to those 

meetings of the Task Force at which the Task Force formulates its 

recommendations or presents these recommendations to the 

President. The court therefore declares that the following three 

sub*»sections of lo of FACA are unconstitutional as applied to 

these meetings:

o Sections lora)(i) and 10(a)(3) directly affect the

instance, in CaTrmnn Cauy.Ft v, NucleaT* Reouiatorv Comm'n. 574 F.2d 
921 (D.C. Cir. 1982) , the Court of Appeals held that § (c) (9) (B) 
did not exempt pre-decisional deliberations. In fact, the court 
looked to the regulations accompanying the statute and held that 
the § (c) (9) (E) provided only a very narrow exemption applicable to 
very specific circumstances. Similarly, in Public citizen v.

•National Economic Comm'n. 703 F. Supp. 113 (D.D.C. 1989), even
thougn the court found that publicizing the Commission's hearings 
"would alter the outcome of the Commission's work," 703 F. Supp, at 
116, the court nonetheless held that § (c) (9) (B) did not apply. 
Constrained as it is by common Cause, this court can not now 
reinte^ret 5 (c) (9) (B) and greatly expand its scope. Thus, 
plaintiffs' reliance on the Government in the Sunshine Act is 
mismlaced.
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President's adility to perform iiis constitntionai duty. Becatise 

they open the advice and recommendation sessions of tiie advisory 

committee to tta public, ttay would affect the candor with which 

the committee's members deliberate their findings and pronosals. 

This prevents the President from receiving the advice he needs to 

recommend legislation to the Congress.

o Siarlarly, § I0(c), by subjecting the advice and 

recommendation meetings to subsequent public scrutiny, would have 

the same effect on the candor of the advisors. These meetings, 

too, must be kept confidential.

However, the rest of facA does not impose impermissibly upon 

mhe President's ability to perform his duties. Section 9(c), for 

instance, which requires that a charter be filed, will not affect 

the confidentiality of meetings. Section 10(a)(2)'s mandatory 

announcement of all meetings — including advice and 

recommendation meetings - also has no effect on the advisors' 

deliberations; that the public knows that the Task Force is 

meeting does not affect confidentiality within the meeting or 

impinge upon the President's power.

Section 10(b) is also constitutional since the deliberative 

process exemption of the Freedom of Information Act, 5 U.S.C.

§ 552, will allow the advisors the confidentiality they need to 

enable the President to perform his obligations. This section 

also addresses the product of the working group as all materials 

prepared for as well as by the Task Force shall be made available 

to the public. Thus, the public interest in ensuring that
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speciaJ. inreresns do not overly affect Taslc Force or working 

group activities will be preserved.

^^irtiisr. Section 10(d) is not implicated since §§ 10(a)(1) 

and 1C (a) (3) may not to be applied to tne Task Force when it 

tt-eets in advice and recommendation meetings. All ctder 

provisions of FACA likewise are enforceable against all 

proceedings of the Task Force.

Since the application of FACA to all other operations of 

Task Force does not violate the separation of powers principles^ 

the court will enjoin all further meetings of the Task Force 

until such time as the Task Force is in full compliance with 

of -fJie requirements of FACA.

rT". THE PEHAnrOTG THREE PRELIMINARY INJUNCTION' CRITERIA.

Irreparable TnTTiT*Y-

Plaintiffs argue that the court should follow previous FACA 

decisions, particulariy Public Citizen v. National Economic 

Co^ln, 703 F. Supp. 113 (D.D.C. 1989) , and grant plaintiffs a

”This provision coupled with the requirement that complete 
and accurate minutes of committae meetings be kept serves to 
prevent the surreptitious use of advisory committees to further the 
interests of any special interest group.'’ H.R. Rep. No. 92-1017, 
92d Congress, 2d Sess. 1C (1972).

*The court expresses one caveatr The parties have alluded to 
FACA's balanced viewpoint requirements (§5(b)(2)), but plaintiffs 
have not raised the issue and the question h;^5 not been briefed by 
the parties. Although it is unlikely that such a requirement could 
survive the balancing test applied in Part 2., above, the issue is 
not properly before the courx; therefore, the court will not decide 
Whether such a requirement impermissiblv interferes with the 
President's ability to perform his constitutional tasks.
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preiiiiiiiary injunction. Defendants, for tdeir part, claim that.

plaintiffs will suffer no innediate irreparahle iajxirv for tliree 

reasons:

2 since the Task Force is not sumject to FACA, the 

plaintiffs have no rights under FACA?

o since the parties will have opportunities to address 

same of the Task Force's meetings as well as the opportunity to 

address Congress (cnee the Task Force reports to the President

and he in turn proposes legislation based upon the Task Force's 

advice); and

o since no meetings of the Task Force have been 

scheduled.

None of defendants' contentions, however, distinguish thic case 

National Fconomic cotmti'n

First, the court's holding in Part III., above, is that some 

of the meetings of the Task Force are subject to FACA; thus, the 

objection is not helpful to defendants. Similarly 

’mavailing is defendants' third argument as it is apparent that 

the Task Force will meet shortly."®

As to the second argument, defendants address only cne-half 

of the problem, while it may be true that plaintiffs will have 

other opportunities to affect the course of the legislation,

^is IS merely a matter of logic. Created on January 25th 
^d QLven only lOO days to report, the Task Force is now in its 

existence. By the coxirt's count, that leaves only 55 
gather e-'/idencs, formulate proposals, and report to 

me President. This limited period, althougn probably insufficient
f- restraining order, satisfies the criteria for a

preliminary injunction.
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rACX^s purpose is also “o open - contenporaneousiy - to ligiit 

of public scru-iny the warJcings of advisory comiiiittees subject to 

FACA. This goal cannot he met if the court does not enter a 

restraining order, as the National EconoTnir, court

observed:

The right to view the advisory conmittee's diseussion of 
policy matters in public and ^e right to confront, through 
observation, the decision-making process as it occurs, will 
be obviated.

703 F. Supp. at 129."°

The court therefore finds that plaintiffs have satisfied the 

irreparable injury standard.

3- No Ininr*,- to Other Par-t-T •anri the Public 

The third and fourth Holiday Tours criteria are taViayi 

together. Plaintiffs argue that the public interest, as set 

forth in FACA, will be undermined if the Task Force meets without 

^^^st complying with FAGAN'S strictures. Defendants' two 

airgttsents merely parallel their arguments on the merits of the 

issue: first, that the Task Force should not b^ subject to FACA; 

and second, that if the Task Force is subject to FACA, tbAn FACA 

is unconstitutional - The court has already resolved these i ggiTAc

**^e coinrt recognises that there may be merit in developing a 
health care plan of the sort the President apparently envisions 
largely outside the public's scrutiny; too much "sunshine" is not 
necessarily productive and may result in half-baked or overcooked 
plans. However, Congress has determined that public scrutiny is an 
important element of the decisional process, and the court does not 
have power to alter this judgment - correct or incorrect as it may 
be - unless it infringes impermissibly cn the President's ability 
to perform his constitutional duties.
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abovft and found than defendanrs^ positions arre unpersuasive (at 

.east in part) . in addition, tbe Task Force may comply with 

FACA's chartering requirements in quick fashion; this therefore 

serves tore as an inconvenience than an injury. Finally, 

exposing the fact-gathering and fact-reporting meenings to public 

scrutiny similarly will not cause any significant injury to the 

Task Force (vnich, after ail, had planned on opening some of its 

meetings to the public an^-way) . Balanced against these minor 

inconveniences is the great benefit to the public of opening the 

Task Forceps meetings to the public.

Therefore, the court finds that the public interest will be

served if the court grants plaintiffs^ noticn in part. Again,

National Economic Comn^Ti court is persuasive;

Rather th^ harm, [applying FACA] will highlight vividly the 
ess^ce oi oxir democratic society, providing the public its 
right to know how its government is conducting the public's 
business.

iMd. Plaintiffs have therefore met ail the criteria for a 

preliminary injunction.

rv, CONCLUSION.

The court today is faced with two difficult tasks; 

declaring an act of Congress unconstitutional; and declaring that 

the actions of a new President violate the law. Nonetheless, the 

Constitution demands that all "judicial Officers . . . shall be 

bound by Oath or Affirmation'] to support this Constitution,"

U.S. Const. Art. VI, and this responsibility includes ensuring 

that no branch of government appropriates the responsibilities of

29
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anatter branca. It is not a power to be taJcen lightly, but it is 

a power rhat must be taken.

For the reasons stared above, plaintiffs' motion for a 

csEporary restraining order and a preliminary injunction is 

^rranted xn parr; defendants' motion to dismiss or, in the 

a.iwamative, for summary judgment is also granted in part. An 

appropriate order accompanies this memorandum opinion.

v/Royce C. r.^mh^v^rr; 
United States District Judge

DATE; ;-V7 . . —i=ir»lv ^ J - •
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It's been said that while change is certain, progress is 
not. That is certainly true of the challenge of increasing our 
national economic strength even as we adjust our national 
military strength. It is certain that defense cuts will come. 
What is not certain is whether those changes will make us 
stronger or weaker.

If we do nothing in the face of change, we risk being the 
victims of change. But if we take bold action, we can be the 
beneficiaries of change.

The folks here at Westinghouse Electronic Services Division 
are proof positive that change can be our friend. In 1986, just 
16% of the work done here was non-defense. Today that number has 
nearly doubled — and 50% of their work will be non-defense by 
1995.

What they've done here I want to do nationally. They've 
taken some of the most talented people in the world, who've 
produced the most sophisticated military technology, and put them 
to work in the civilian economy. Their military surveillance 
technology is now being used to help commercial airliners avoid 
wind shears. Their military security technology is now being 
used to help police officers on the street. And their work on 
state-of-the-art batteries is helping them develop electric cars.

Clearly defense conversion can be done and done well.
Change can be our friend and not our enemy. But to do that we 
must act now, not react later. .

Last year I outlined a bold plan to create new jobs in the 
civilian economy. Anticipating our present challenge. Congress 
appropriated about one and a half billion dollars for defense 
conversion. Today I want to explain how we're going to put that 
money to work, putting Americans to work, and how we're planning 
for the future by investing in our people, encouraging our 
companies, and assisting our communities.

Our first priority is investing in our people — or, as it's 
been called — putting people first. Our Defense Reinvestment 
and Conversion Initiative will dedicate $350 million right away 
to helping working people affected by defense reductions with 
employment services, job training, and transition assistance.



$150 million of that will go to government and employer-sponsored 
job training programs, $112 million will help members of the 
Guard and Reserves make the transition to civilian life, and 
provide severance pay and health benefits to civilians who are 
leaving government employment. We'll create early retirement 
benefits for military personnel with 15 years of service, and 
start a new program to encourage and train military and defense 
workers to put their skills to work in areas of vital need like 
teaching, law enforcement and health care.

We must also recognize the ripple effect of defense 
readjustment — and target assistance to hard-hit communities.
In 1993 alone, we will triple the budget of the Defense 
Department's Office of Economic Adjustment. The $30 million we 
have committed to this task will be invested in helping 
communities find the tools and expertise to adjust to the changed 
nature of their local economy. It will be an investment that 
pays off in the long-term. In addition, through the Commerce 
Department we will invest another $80 million this year in 
setting up a revolving loan and grant program to directly and 
immediately aid communities hit hardest by defense cuts.

But all the worker training in the world, and all the 
community assistance in the world, will do no good if there are 
no jobs for those workers and no businesses for those 
communities. Because I believe the private sector is the engine 
of lasting economic growth, our plan helps our companies compete 
and win. I refuse to go back to the brain-dead politics of the 
past in which some thought government alone could do everything 
and others claimed government could do nothing.

There are two things government can do to aid our companies: 
promote dual-use research and promote civilian technology. I 
intend to see that we do both.

One of the success stories of the Cold War was the Defense 
Advanced Research Agency, or DARPA. DARPA helped keep America on 
the cutting edge of defense research. To meet the new challenges 
of the new world, we are giving DARPA a new mission and restoring 
its old name. Before 1972 the agency was known as simply the 
Advanced Research Products Agency. By going back to that name 
and re-focusing ARPA's efforts on dual-use technology rather than 
strictly military applications, we will better integrate research 
on national security and national economic security.

Starting now ARPA will allocate more than $500 million to 
technology and industrial programs. ARPA will support industry- 
led consortia in dual-use technologies, and promote efforts to 
commercialize technological breakthroughs. Programs will be 
selected on the basis of merit, and require matching funds from 
the corporation. We'll even set up a toll-free number to attract 
good ideas from good companies. 1-800-DUAL-USE.



ARPA will work with four other agencies: the Department of
Commerce, the National Science Foundation, the Department of 
Energy and NASA, on a Technology Reinvestment Project, to hold a 
series of regional outreach meetings in the next few weeks to 
help companies benefit from this initiative.

We'll promote government-industry partnerships to develop 
advanced materials. We'll help companies form regional 
technology alliances so they can share information and develop 
new products and new markets. Our manufacturing extension 
programs will help bring state-of-the-art technology to companies 
in much the same way as the agricultural extension service helped 
our farmers become the most productive in the world.

Dual-use technology is just the beginning. We will also 
explore new opportunities in civilian technology. This year 
alone we will invest $400 million in emerging non-defense 
technology. The Department of Energy will speed the transfer of 
technology to private industry from the national labs. And when 
Congress passes my stimulus package, we will have millions more 
to invest in R&D partnerships, in advanced technology programs 
and computer networks for schools and libraries.

As with every aspect of my program for change, defense 
conversion will require us to reinvent government. I have asked 
the National Economic Council to take the lead in an effort to 
streamline and coordinate the conversion efforts of our 
government. Shifting to a civilian economy is of obvious concern 
to the Defense Department. It is also the business of the 
Commerce Department, the Labor Department, the Energy Department, 
NASA and so many other agencies. The National Economic Council 
will cut through red tape, break through turf battles, and help 
us deliver services to our customers quickly and efficiently.

None of this will be easy. All of it will take time. But 
the choice we face is between bold action to build a stronger, 
safer, smarter America and continued neglect as our national 
strength erodes.

The soldier-statesman Dwight Eisenhower once observed once 
that the resourceful "American makers of plowshares could, with 
time and as required, make swords as well." Our challenge is to 
reverse the process. I know today that the world's finest makers 
of swords can and will be the world's finest makers of 
plowshares. And they will lead America into a new century of 
strength, growth and opportunity.
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THE TASK FORCE ON NATIONAL HEALTH CARE REFORM 
AND THE TOLLGATE" POLICY DEVELOPMENT PROCESS

THE TASK FORCE

President Clinton established the Task Force on National Health Care Reform to 
develop a proposal that would bring spiralling health care costs under control and give 
American families the peace of mind and security they deserve. The President gave his 
Task Force a clear charge: by building on the work of the campaign and the transition, 
and incorporating suggestions and advice from all comers, prepare health care reform 
legislation that he can submit to Congress within 100 days. President Clinton’s Joint 
Address to Congress emphasized that Washington can delay no longer: the American 
people demand health care reform now.

Demonstrating level of his commitment to solving this complex problem, the President 
appointed First Lady Hillary Rodham Clinton to chair the Task Force. As President 
Clinton said, the First Lady is not only experienced but is capable and effective at 
bringing people together around complex and difficult issues to hammer out consensus 
and get things done.

The Task Force also includes representation from the highest levels of the government - 
including the Secretaries of Health and Human Services, Labor, Treasury, Commerce, 
Defense, and Veterans Affairs - as well as senior White House officials.

POLICY DEVELOPMENT: THE TOLLGATE" PROCESS

The overall policy evaluation effort of the Task Force is being coordinated by the 
President’s ^nior Adviser for Policy Development, Ira Magaziner, and is based on the 

'Tollgate" system ~ a research and evaluation process commonly used in the business 
world for large-scale projects that need to be completed quickly. To advise the Task 
Force, Mr. Magaziner has formed over 25 working groups. These working groups, which 
are divided into health policy subject areas, will guide their research efforts through a 
series of tests, or "tollgates", before a comprehensive set of options is presented to the 
Task Force for consideration.

The first series of tollgates -- the broadening phase - require the working groups to put 
all serious options "on the table" -- ensuring that all issues are considered, all questions 
are discussed, and that the correct methodology is being used. The next phase of the 
tollgate process narrows this broad group of options and makes draft recommendations.



which will later be synthesized into a comprehensive set of proposals. At that point, 
auditors will check to ensure that all cost and savings projections are sound, and that all 
legal concerns are addressed.

AN INCLUSIVE PROCESS

The President feels strongly that this be an open and inclusive process, and has 
structured the system to encourage participation from all levels of government, all 
segments of the health care industry, the business community, and the American people.

Hundreds of people -- including officials from various agencies. Congressional staff, 
health care experts, and White House personnel -- are directly involved in developing 
policy within the working groups.

In an attempt to make health care reform respond to the concerns of both those who 
receive health care and those who provide health care, there are doctors, nurses, social 
workers, and hospital administrators working on and contributing to many of the working 
groups. In addition, diverse panels of consumers and health care professionals will be 
brought in regularly from around the country to advise the working groups as they 
develop their recommendations.

Representatives from several White House departments -- including Congressional 
Relations, Inter-Governmental Affairs, and the Public Liaison’s Office - are actively 
reaching out for advice from members of Congress, state and local governments, 
organized health care interest groups, representatives from small and large businesses, 
and the American people. All groups have been encouraged to submit written proposals 
and many are being brought into the White House to meet personally with Ira 
Magaziner and other working group members.

In addition, the Task Force operates a round-the-clock "War Room" - which receives the 
thousands of speaking requests, policy papers, letters and phone calls from Americans 
concerned about solving our health care problems. And whether it be a hospital 
administrator’s treatise on malpractice reforms or a widow’s handwritten letter expressing 
outrage at her skyrocketing prescription drug costs, each inquiry is taken seriously, 
channeled to the appropriate working group, and given immediate consideration.

The First Lady has been travelling throughout the nation talking to the American people 
about their health care concerns and their suggestions on how to reform the system. She 
has accepted several invitations to participate in roundtable discussions that be held 
throughout the country in the next month - where she can listen to the 
recommendations of all the people -- consumers, providers, and special interests -- who 
are eager to contribute to the Task Force as it develops its proposal for comprehensive 
health care reform.

30 - 30 - 30
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MR. STEPHANOPOULOS: I just want to limit this to the
response to the judge's ruling today if we could.

The President is very gratified by the court's decision 
today. The court has given its stamp of approval to everything the 
Health Care Task Force has done and everything that the Health Care
Task Force plans to do. So as I said, we're gratified by the
decision. We intend to go with the plans that we originally had to 
have the working groups to meet and to have the task force have a 
meeting before its work is completed. And of course, we will give 
full notice before that meeting of the Health Care Task Force.

I would point just in the interest of trying to correct
any misperceptions that might be out there — the Health Care Task 
Force has not yet met, so there is no violation of the law in any 
way. There has not been violation of the law. And we fully intend 
to, before there is a meeting of the full task force, to give notice.

Q It is remarkable in light of what the judge said, 
though. The judge said that he didn't like disagreeing with the 
administration. I take it from your standpoint that he didn't 
disagree with the administration in any respect.

Q — interpretation of what the judge's ruling is?

MR. STEPHANOPOULOS: Well, the judge's ruling as far as
we can tell — he has, first of all and perhaps most importantly, 
dismissed any of the plaintiff's charges with respect to the working 
groups. I would point you, first of all, to page 33 of the judge's 
ruling where he says — do I have it in front of me — from the order 
— I'm afraid I don't have the order. But he has dismissed it with 
respect to the working groups in total. The working groups can 
continue to give their advice to the President as they have always 
given it.

And he said — and I quote -- "All claims based on the 
interdepartmental working groups are dismissed pursuant to Federal 
Rules, page 12, for failing to state a claim upon which relief may be 
granted."

At the same time, he also said that the task force — 
that any application of FACA to the task force with regard to its 
giving direct advice to the President is also unconstitutional. So 
the task force ability to give direct advice to the President is 
completely and totally protected and it can't be interfered with at 
all._ And I would again quote from page 22: "With respect to the
meetings at which the task force formulates its recommendations for 
the President, the balance weighs in favor of the President. The 
President's interest in confidentiality is particularly present as 
the task force directly advises the President as to what legislation

MORE #035-03/10
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he should propose. And congressional interest in opening these 
meetings is obviated by plaintiff's opportunities to address the task 
force in Congress."

Q George, is the President also gratified that this 
ruling essentially guts the FACA?

MR. STEPHANOPOULOS: Not at all. I mean, I think what
we're gratified by is that the Health Care Task Force can continue to 
proceed with its meetings and with its work as planned.

Q But the larger issue as this applies to all other 
federal advisory committee acts, and essentially no other federal 
advisory committee act now can meet to discuss recommendations on a 
constitutional basis.

MR. STEPHANOPOULOS: As long as it's getting its
information — performing its information gathering functions, they 
can meet. So that's not true.

Q No, I said to make recommendations. That's the 
distinction the judge drew, between information gathering and making 
recommendations.

MR. STEPH^OPOULOS: And the President has an interest
in making sure the advice he receives from his advisors is protected 
and they can act with full candor.

Q Do you believe that this applies to all other 
advisory committees?

MR. STEPHANOPOULOS: I don't know that I can speak to
that at this time. We've just received the ruling and this is very 
preliminary. But as far as the working of the Health Care Task 
Force, the Health Care Task Force work can go on as we've always 
planned it to go on.

Q George, did the administration interpret the 
judge's language regarding direct advice to the President as meaning 
that when the President is present and being advised by the task 
force, that those proceedings are protected but that the Health Care 
Task Force meeting outside of the President's presence is another 
matter?

MR. STEPHANOPOULOS: Oh, no, not at all. It shouldn't
be limited at all to situations where the President is present.

Q None of us has a copy of the ruling, but we have 
seen quotes from it in which the judge notes that he disagrees with 
the administration on certain key points in this case. Would you 
explain what those disagreements are and what they mean?

MR. STEPHANOPOULOS: I think the disagreement is limited
to the very narrow point of whether or not the First Lady is an 
outside advisor or a government employee under the law.

Q And you disagree on that?

MR. STEPHANOPOULOS: Yes, we continue to contend —

Q Are you going to appeal?

MR. STEPHANOPOULOS: I'm not sure that it's necessary.
We're going to look at that and we have to review the case more 
closely.

MORE #035-03/10
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Q Repeatedly, in explaining why the suit was 
groundless here, you cited your interpretation which was that under 
the meaning of the statute the First Lady is not covered. The judge 
has now said she is and you guys say that you won on all counts.

MR. STEPHANOPOULOS: We continue to believe that, but it
just doesn't have any practical effect. The practical effect is that 
the judge is saying that the work of the task force is protected 
because FACA is unconstitutional with regard to giving direct advice 
to the President. It just doesn't have any practical effect.

Q Are you saying that the task force can now meet 
behind closed doors, whether the President is there or not, to 
consider these options because they are eventually for the purpose of 
advising the President?

MR. STEPHANOPOULOS: 
President, yes.

Providing direct advice to the 

What if he's not there?

MR. STEPHANOPOULOS: It doesn't matter. It has no
bearing whatsoever. The only time it has to be open is when it's in 
this information-gathering, fact-finding stage, and we intend to have 
a meeting which we'll take testimony, and I would point out that the 
plaintiffs will have a full opportunity to present their testimony to 
the task force.

Q In your filings, or in the judge's rulings, since, 
as Brit says, we haven't seen it, did you define information­
gathering or advising the President, or did the judge — it would 
seem that the ruling would turn on that.

MR. STEPHANOPOULOS: Again, when we're discussing
recommendations to the President, it is completely protected, 
according to the judge's ruling.

Q Discussing or giving?

MR. STEPHANOPOULOS: Discussing. When you're just in
the process of developing recommendations for the President as 
opposed to taking in information from outside groups, that is 
completely protected.

Q You're saying that all the deliberations, because
the President is the ultimate beneficiary, that the judge has now 
ruled that all these deliberations — deliberations, not fact­
finding — may go forward behind closed doors?

MR. STEPHANOPOULOS: Yes. Yes.

Q That's your interpretation?

MR. STEPHANOPOULOS: Yes.

Q Are you saying the first Health Care Task Force 
meeting will be a meeting that has no information-collecting, it will 
just be a recommendation meeting and, therefore, it's okay for it to 
be closed?

MR. STEPHANOPOULOS: No. I'm saying — first of all,
again, let's get down to facts — there has been no meeting of the 
task force. The working groups have been meeting, and they are 
completely and totally protected by the judge's ruling. It is 
completely dismissed. And any charge against the working groups is 
completely dismissed by this judge's ruling.

MORE #035-03/10
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Q But when you have this first meeting of the task 
force, what will the ground rules be?

MR. STEPHANOPOULOS: I don't know about the first
meeting, but we intend to have a public meeting of the task force, 
and we will give the appropriate notice, and plaintiffs along — will 
have the opportunity to present testimony to the task force.

Q George, your weekling compilation of documents say 
that Clinton met with the task force on February 7th.

on February 7th.
At a meeting — when it held a meeting, when it met 
That's a Federal Register document.

MR. STEPHANOPOULOS: I'm not sure if it was the full
task force; it might have been a group of his health care advisors.
I don't know that there was any meeting of the task force. The task 
force is not —

Q It says, met with the presidential task force —

MR. STEPHANOPOULOS: It might have been a mistake.
There has been no meeting of the task force.

Q George, there is a quote on the wires that says the 
judge — quote — "took no pleasure in determining that one of the 
first acts taken by a new President is in direct violation of a 
statute enacted by Congress." What does that mean?

MR. STEPHANOPOULOS: Well, I'm not sure. It would have
been — is a violation if the task force meets, but the task force 
has not met. And we fully intend to comply with the rulings of the 
judge in terms of having a public notice before a public meeting of 
the task force to gather information.

miswrote?
Q But are you saying, what, the judge misspoke or 

I don't understand.

MR. STEPHANOPOULOS: Again, there has not been any
meeting of the task force. I mean, there's certainly the potential, 
but there has not been a meeting of the task force.

Q George, are you juggling legal semantics here, 
because the working groups —

MR. STEPHANOPOULOS: Not at all.

Q — the working groups — (laughter) — the working 
groups work for the task force, and they are, in fact, are they not 
in the process now of gathering information?

MR. STEPHANOPOULOS: The working groups are in the
process of preparing recommendations for the President.

Q And to prepare that they're gathering information. 
I mean, it just seems —

MR. STEPHANOPOULOS: But the working groups are
completely protected. The President has the right to get advice 
through his staff from across the country, from anyone he chooses to 
get advice from. That is separate from the task force. The working 
groups this does not apply in any way whatsoever to the working 
groups. That is what the judge has said very clearly. It just 
doesn't apply.
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Q So are you using the statement that the task — why 
hasn't the task force net then? Is it to avoid this kind of —

MR. STEPHANOPOULOS: We're going along as we always
planned to go along. The task force is simply the supervisory — the 
ultimate body for recommending to the President. But the working 
groups are really where all the nuts and bolts work gathering 
information and drafting the legislation is done. And that is always 
how it was contemplated. That is how the structure was set up and 
the judge has given his sanction to the workings of the working 
groups today.

Q But you're saying that even if a working group is 
engaged in information gathering that it's protected by the judge's 
ruling, so you are claiming protection from the spirit of having open 
meetings by calling it a working group and saying it's protected.

MR. STEPHANOPOULOS: 
straight here first of all.

Well, let's get some things

— this judge's ruling will have no effect whatever

force at all.
MR. STEPHANOPOULOS: No practical effect on the task

Q Do you think the judge might be a little surprised 
to learn that — that that's your position, that he entered this 
order, declared himself to be sorry to have to disagree with the 
President, and declared illegal one of the President's —

MR. STEPHANOPOULOS: I mean
state of mind but I don't think so, no.

I can't — I don't know his

Q George, I mean, does it not strike you that there 
may be something peculiar and perhaps a bit evasive about the 
interpretation you're making here when you get this frontal language 
from the judge about the violation of the law and you're saying, hey, 
no —

MR. STEPHANOPOULOS: I think the judge's language is
very clear. He draws a distinction in the task force between their 
advisory capacity for the President and between their information­
gathering functions for the President. The information gathering is 
intended, as he says, to be in public. It will be in public. At the 
same time, the judge has found that FACA is — it is unconstitutional 
with regards to direct advice to the President.

Q I know, but what you're saying is that direct 
advice to the President does not constitute actually saying something 
to the President, conveying to him a memo or meeting with him, it 
constitutes any meeting that might be for the ultimate purpose of 
creating advice which would someday, somehow be passed on to him. 
Correct?

MR. STEPHANOPOULOS: 
from the information gathering.

Yes, as — then that's separate

Q Is there any imaginable act that this task force 
could commit, meeting it could hold that you think would be covered 
by this judge's order?

MR. STEPHANOPOULOS: Absolutely.

Q What, pray tell, would that be?
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MR. STEPHANOPOULOS; In a meeting where we gather public 
testimony from interest groups, from the plaintiffs, in this case; 
from anybody else who has an interest in presenting —

Q So you're saying that hearings, that if it holds 
some hearings, they would be covered?

public.

covered?

MR. STEPHANOPOULOS: Absolutely. And they will be

Q But the meetings as he describes them are not

MR. STEPHANOPOULOS: 
public testimony will be public.

No, public meetings where we gather 
We will have notice.

Q The bulk of the information will be gathered by 
working groups, which are exempt from that ruling, right?

MR. STEPHANOPOULOS: I don't know that I necessarily
agree with that because you also have to look at the full — we are 
also having hearings through the Robert Wood Johnson Foundation, 
where the First Lady is going to be presiding this week; and we will 
have a series of public hearings across the country to gather 
infonnation from the public. I mean, I think that what's important 
here is that the Health Care Task Force, as contemplated, will 
continue its work.

_ Q Well, as long as that's true, then why did the
administration mount as a defense in this proceeding the argument
that Hillary Clinton and Mrs. Gore were not covered, did not 
constitute the kinds of outside presences that the law covered?

MR. STEPHANOPOULOS: We continue to believe that.

Q Well, I understand that. But the point is if they
could go ahead and hold the meetings they were going to hold anyway,
whether they were or not, why was that defense even relevant?

MR. STEPHANOPOULOS: The defense is relevant because
that's how the plaintiff said the law — that's the reason the 
plaintiffs chose for saying the law applied.

Q And the judge said it did apply on that position.

MR. STEPHANOPOULOS: Right, but then he also went on to
say that FACA's unconstitutional with regard to the advisory 
functions of the task force.

Q Direct advisory functions.

MR. STEPHANOPOULOS: Yes.

Q May I follow up? The working groups that solicit 
information from interest groups, but those presentations by a AMA or 
whomever, those are still going to remain closed? That's what I was 
asking.

MR. STEPHANOPOULOS: Sure.

Q — working groups, solicitation of input is going 
to be done privately?

MR. STEPHANOPOULOS: Absolutely.
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Q Since we don't have a copy of this in front of us, 
could you read that line again from page 33 about the working groups?

MR. STEPHANOPOULOS: Yes. Actually, it's not page 33,
it's page two.

Q It's not believed that that was the intention of 
the judge to make that kind of input open to the public?

MR. STEPHANOPOULOS: All claims based on the
interdepartmental working group are dismissed.

Q Because?

MR. STEPHANOPOULOS: For failing to state a claim upon
which relief may be granted. In addition, plaintiff's claim — this 
is from — and it follows: Plaintiff's claims based on meetings of
the task force which are held for the purpose of formulating advice 
and recommendations for the President are also dismissed under Rule 
12.

Q So the judge specifically said —

MR. STEPHANOPOULOS: Section — right. Exactly.

Q — not only direct advice, he said also
formulating.

MR. STEPHANOPOULOS: Formulating and recommendations.
Section lOA(l), lOAp) and IOC of FACA are not applicable to these 
meetings, since their application to these meetings is 
unconstitutional as a violation of separation of powers principles.

Q Well, you could apply that standard to just about 
every meeting that's held by this task force or working group, could 
you not?

MR. STEPHANOPOULOS: Yes. Absolutely. (Laughter.)
That's why the President is gratified. (Laughter.)

Q Thank you. (Laughter.)

Q — task force you form in the future about any
subject.

MR. STEPHANOPOULOS: Well, again, I think the judge is
clear. If you're formulating recommendations for the President, the 
President has — that advice is protected.

Q George, would you come back one more time please, 
just to finish this thought — that if the working groups solicit 
information, it's closed. And I understand the judge said that. You 
say there's going to be one meeting of the full task force open to 
solicit testimony. How will — what is different about the testimony 
the task force will take than this other testimony that is being 
taken in private? I mean, how do you decide which groups will give 
information in private and which ones will come to the public?

MR. STEPHANOPOULOS: Well, I think that — I don't know
how exactly the hearing itself will be structured. I mean, I don't 
know how much time there will be. But clearly, anybody will have the 
opportunity to submit their testimony, not necessarily deliver it 
verbally, but clearly have the possibility of delivering it to the 
task force.
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Q Are they basically people who want the chance to do 
so and haven't been invited by a working group —

MR. STEPHANOPOULOS: Certainly the plaintiffs will be
invited and they'll have the opportunity to present their testimony.

Let me just point out the judge's reasoning for 
protecting the ability of the President's advisors to formulate their 
recommendations. He says on page 19 of his ruling: "He must be able 
to trust that his advisors shall speak with complete candor and that 
they will not be cowed by the fear of premature public reaction.
This candor's risk should FACA-apply to the task force. A realistic 
and practical appraisal of the application of FACA to these 
presidential advisors reveals that FACA prevents the President from 
receiving the full measure of the task force advice," which is 
exactly what we've been saying for several weeks.

Q Can we get a list of the people — remember that 
meeting, it was the first meeting we thought of the task force at 
OEOB a few weeks ago and there was going to be a photo op and Hillary 
was going to preside and Mr. Clinton was going to be there as well 
over in OEOB. Could we get a list of the people who were at that 
meeting?

MR. STEPHANOPOULOS: I don't know exactly which meeting
you're referring to —

Q It was what we thought was the first meeting of the 
task force. I think it may be —

MR. BOORSTIN: That's incorrect.

Q Well, what was it?

MR. BOORSTIN:It must have been the first tollgate
meeting.

meetings,

Q What's that?

MR. STEPHANOPOULOS: It's one of the working group

Q one more time the judge's specific decision on
the status of Hillary Clinton. Your interpretation.

MR. STEPHANOPOULOS: The judge's specific decision is
that it's been dismissed with regard to the working groups and it's 
been dismissed with regard to the ability of the task force to 
formulate recommendations for the President.

Q On the status of Hillary Clinton?

Q Yes, her status?

Q The issue that the court disagreed with you on. 

MR. STEPHANOPOULOS: The judge disagreed with our

Q So he found what, she is considered an outside —

MR. STEPHANOPOULOS: He said, yes, an outside advisor.

. . . Q The judge also criticized the administration for
precipitating a constitutional crisis which he said could have been

pleading.
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avoided if you had had legislation that would have made the First 
Lady a government employee. How do you respond to that?

MR. STEPHANOPOULOS: Well, what's your question?

Q How do you respond to that? Why didn't you take a 
legislative course instead of a judicial course?

MR. STEPHANOPOULOS: Well, if the Congress chooses to
change it, I mean, I think that's something we would certainly look 
at.

Q George, you said he did not draw a distinction 
between the task force itself and the advisory groups. And, again, 
at the disadvantage of reading you what is obviously a paraphrased 
wire account, but it quotes the judge as saying — or paraphrases the 
judge as saying, the White House violated the law by not formally 
registering the task force with the Library of Congress and not 
giving notice in advance of its meetings or meetings of the advisory 
groups.

MR. STEPHANOPOULOS: I think the AP story is wrong.
Clearly the working groups — it has been dismissed with regard to 
the working groups. The task force hasn't met; we will make any 
public filing before the meeting of the task force.

Q You're saying the news account —

MR. STEPHANOPOULOS: The news account just isn't right,
as far as our reading of the judge's opinion. And it's — I mean, 
it's a plain reading — again, page two of the order is very plain.

ruling?
You don't plan to appeal any aspects of this

MR. STEPHANOPOULOS: I said I don't want to make a
blanket statement at this time. We're still going to review it and 
go over it. But as I said, basically, the work of the task force can 
continue as contemplated.

government?
Why should this not be viewed as a setback for open

MR. STEPHANOPOULOS: Well, I mean, when the task force
receives information from the public, it will be a public meeting.

the public.
But by calling it a working group it's closed to

MR. STEPHANOPOULOS: This is the President's staff
giving him advice. We've had a far more open process than any 
administration before us. I mean, let me remind everybody we have 
not even developed a legislation yet. There will be ample time for 
public involvement when the legislation is presented to Congress, 
when there are hearings in Congress, and that is — right now we're 
having far more accessibility and openness than ever before at this 
stage of the game.

Q Will Mrs. Clinton be having any comment today?

MR. STEPHANOPOULOS: Not that I know of.

Thanks.

THE PRESS: Thank you.

END 3:51 P.M. EST


