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THE WHITE HOUSE

Office of the Press Secretary

For Immediate Release March 10, 1993

PRESS BRIEFING
BY GEORGE STEPHANOPOULOS

The Briefing Room
3:31 P.M. EST

MR. STEPHANOPOULOS: I just want to limit this to the
response to the judge's ruling today if we could.

The President is very gratified by the court's decision
today. The court has given its stamp of approval to everything the
Health Care Task Force has done and everything that the Health Care
Task Force plans to do. So as I said, we're gratified by the
decision. We intend to go with the plans that we originally had to
have the working groups to meet and to have the task force have a
meeting before its work is completed. And of course, we will give
full notice before that meeting of the Health Care Task Force.

I would point just in the interest of trying to correct
any misperceptions that might be out there -- the Health Care Task
Force has not yet met, so there is no violation of the law in any
way. There has not been violation of the law. And we fully intend
to, before there is a meeting of the full task force, to give notice.

Q It is remarkable in light of what the judge said,
though. The judge said that he didn't like disagreeing with the
administration. I take it from your standpoint that he didn't
disagree with the administration in any respect.

Q -- interpretation of what the judge's ruling is?

MR. STEPHANOPOULOS: Well, the judge's ruling as far as
we can tell -- he has, first of all and perhaps most importantly,
dismissed any of the plaintiff's charges with respect to the working
groups. I would point you, first of all, to page 33 of the judge's
ruling where he says -- do I have it in front of me -- from the order
== I'm afraid I don't have the order. But he has dismissed it with
respect to the working groups in total. The working groups can
continue to give their advice to the President as they have always
given it.

And he said -- and I quote -- "All claims based on the
interdepartmental working groups are dismissed pursuant to Federal
Rules, page 12, for failing to state a claim upon which relief may be
granted."

At the same time, he also said that the task force --
that any application of FACA to the task force with regard to its
giving direct advice to the President is also unconstitutional. So
the task force ability to give direct advice to the President is
completely and totally protected and it can't be interfered with at
all. And I would again quote from page 22: "With respect to the
meetings at which the task force formulates its recommendations for
the President, the balance weighs in favor of the President. The
President's interest in confidentiality is particularly present as
the task force directly advises the President as to what legislation
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he should propose. And congressional interest in opening these
meetings is obviated by plaintiff's opportunities to address the task
force in Congress."

Q George, is the President also gratified that this
ruling essentially guts the FACA?

MR. STEPHANOPOULOS: Not at all. I mean, I think what
we're gratified by is that the Health Care Task Force can continue to
proceed with its meetings and with its work as planned.

Q But the larger issue as this applies to all other
federal advisory committee acts, and essentially no other federal
advisory committee act now can meet to discuss recommendations on a
constitutional basis.

MR. STEPHANOPOULOS: As long as it's getting its
information -- performing its information gathering functions, they
can meet. So that's not true.

Q No, I said to make recommendations. That's the
distinction the judge drew, between information gathering and making
recommendations.

MR. STEPHANOPOULOS: And the President has an interest
in making sure the advice he receives from his advisors is protected
and they can act with full candor.

Q Do you believe that this applies to all other
advisory committees?

MR. STEPHANOPOULOS: I don't know that I can speak to
that at this time. We've just received the ruling and this is very
preliminary. But as far as the working of the Health Care Task
Force, the Health Care Task Force work can go on as we've always
planned it to go on. :

Q George, did the administration interpret the
judge's language regarding direct advice to the President as meaning
that when the President is present and being advised by the task
force, that those proceedings are protected but that the Health Care
Task Force meeting outside of the President's presence is another
matter?

MR. STEPHANOPOULOS: Oh, no, not at all. It shouldn't
be limited at all to situations where the President is present.

Q None of us has a copy of the ruling, but we have
seen quotes from it in which the judge notes that he disagrees with
the administration on certain key points in this case. Would you
explain what those disagreements are and what they mean?

MR. STEPHANOPOULOS: I think the disagreement is limited
to the very narrow point of whether or not the First Lady is an
outside advisor or a government employee under the law.

Q And you disagree on that?

MR. STEPHANOPOULOS: Yes, we continue to contend --

Q Are you going to appeal?

MR. STEPHANOPOULOS: I'm not sure that it's necessary.

We're going to look at that and we have to review the case more
closely.
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Q Repeatedly, in explaining why the suit was
groundless here, you cited your interpretation which was that under
the meaning of the statute the First Lady is not covered. The judge
has now said she is and you guys say that you won on all counts.

MR. STEPHANOPOULOS: We continue to believe that, but it
just doesn't have any practical effect. The practical effect is that
the judge is saying that the work of the task force is protected
because FACA is unconstitutional with regard to giving direct advice
to the President. It just doesn't have any practical effect.

Q Are you saying that the task force can now meet
behind closed doors, whether the President is there or not, to
consider these options because they are eventually for the purpose of
advising the President?

MR. STEPHANOPOULOS: Providing direct advice to the
President, yes.

Q What if he's not there?

MR. STEPHANOPOULOS: It doesn't matter. It has no
bearing whatsoever. The only time it has to be open is when it's in
this information-gathering, fact-finding stage, and we intend to have
a meeting which we'll take testimony, and I would point out that the
plaintiffs will have a full opportunity to present their testimony to
the task force.

Q In your filings, or in the judge's rulings, since,
as Brit says, we haven't seen it, did you define information-
gathering or advising the President, or did the judge =-- it would

seem that the ruling would turn on that.

MR. STEPHANOPOULOS: Again, when we're discussing
recommendations to the President, it is completely protected,
according to the judge's ruling.

Q Discussing or giving?

MR. STEPHANOPOULOS: Discussing. When you're just in
the process of developing recommendations for the President as
opposed to taking in information from outside groups, that is
completely protected.

Q You're saying that all the deliberations, because
the President is the ultimate beneficiary, that the judge has now
ruled that all these deliberations -- deliberations, not fact-
finding -- may go forward behind closed doors?

MR. STEPHANOPOULOS: Yes. Yes.
Q That's your interpretation?
MR. STEPHANOPOULOS: Yes.

Q Are you saying the first Health Care Task Force
meeting will be a meeting that has no information-collecting, it will
just be a recommendation meeting and, therefore, it's okay for it to
be closed?

MR. STEPHANOPOULOS: No. I'm saying -- first of all,
again, let's get down to facts -- there has been no meeting of the
task force. The working groups have been meeting,  and they are
completely and totally protected by the judge's ruling. It is
completely dismissed. And any charge against the working groups is
completely dismissed by this judge's ruling.
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Q But when you have this first meeting of the task
force, what will the ground rules be?

MR. STEPHANOPOULOS: I don't know about the first
meeting, but we intend to have a public meeting of the task force,
and we will give the appropriate notice, and plaintiffs along -- will
have the opportunity to present testimony to the task force.

Q George, your weekling compilation of documents say
that Clinton met with the task force on February 7th.

Q At a meeting -- when it held a meeting, when it met
on February 7th. That's a Federal Register document.

MR. STEPHANOPOULOS: I'm not sure if it was the full
task force; it might have been a group of his health care advisors.
I don't know that there was any meeting of the task force. The task
force is not --

Q It says, met with the presidential task force --

MR. STEPHANOPOULOS: It might have been a mistake.
There has been no meeting of the task force.

Q George, there is a quote on the wires that says the
judge -- quote =-- "took no pleasure in determining that one of the
first acts taken by a new President is in direct violation of a
statute enacted by Congress." What does that mean?

MR. STEPHANOPOULOS: Well, I'm not sure. It would have
been -- is a violation if the task force meets, but the task force
has not met. And we fully intend to comply with the rulings of the
judge in terms of having a public notice before a public meeting of
the task force to gather information.

Q But are you saying, what, the judge misspoke or
miswrote? I don't understand.

MR. STEPHANOPOULOS: Again, there has not been any
meeting of the task force. I mean, there's certainly the potential,
but there has not been a meeting of the task force.

Q George, are you juggling legal semantics here,
because the working groups --

MR. STEPHANOPOULOS: Not at all.

Q -- the working groups -- (laughter) -- the working
groups work for the task force, and they are, in fact, are they not
in the process now of gathering information?

MR. STEPHANOPOULOS: The working groups are in the
process of preparing recommendations for the President.

Q And to prepare that they're gathering information.
I mean, it just seems --

MR. STEPHANOPOULOS: But the working groups are
completely protected. The President has the right to get advice
through his staff from across the country, from anyone he chooses to
get advice from. That is separate from the task force. The working
groups -- this does not apply in any way whatsoever to the working
groups. That is what the judge has said very clearly. It just
doesn't apply.
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Q So are you using the statement that the task -- why
hasn't the task force net then? 1Is it to avoid this kind of --

MR. STEPHANOPOULOS: We're going along as we always
planned to go along. The task force is simply the supervisory -- the
ultimate body for recommending to the President. But the working
groups are really where all the nuts and bolts work gathering
information and drafting the legislation is done. And that is always
how it was contemplated. That is how the structure was set up and
the judge has given his sanction to the workings of the working
groups today.

Q But you're saying that even if a working group is
engaged in information gathering that it's protected by the judge's
ruling, so you are claiming protection from the spirit of having open
meetings by calling it a working group and saying it's protected.

MR. STEPHANOPOULOS: Well, let's get some things
straight here first of all.

Q -- this judge's ruling will have no effect whatever

MR. STEPHANOPOULOS: No practical effect on the task
force at all.

Q Do you think the judge might be a little surprised
to learn that -- that that's your position, that he entered this
order, declared himself to be sorry to have to disagree with the
President, and declared illegal one of the President's --

MR. STEPHANOPOULOS: I mean I can't -- I don't know his
state of mind but I don't think so, no.

Q George, I mean, does it not strike you that there
may be something peculiar and perhaps a bit evasive about the
interpretation you're making here when you get this frontal language
from the judge about the violation of the law and you're saying, hey,
no --

MR. STEPHANOPOULOS: I think the judge's language is
very clear. He draws a distinction in the task force between their
advisory capacity for the President and between their information-
gathering functions for the President. The information gathering is
intended, as he says, to be in public. It will be in public. At the
same time, the judge has found that FACA is -- it is unconstitutional
with regards to direct advice to the President.

Q I know, but what you're saying is that direct
advice to the President does not constitute actually saying something
to the President, conveying to him a memo or meeting with him, it
constitutes any meeting that might be for the ultimate purpose of
creating advice which would someday, somehow be passed on to him.
Correct?

MR. STEPHANOPOULOS: Yes, as -- then that's separate
from the information gathering.

Q Is there any imaginable act that this task force
could commit, meeting it could hold that you think would be covered
by this judge's order?

MR. STEPHANOPOULOS: Absolutely.

Q What, pray tell, would that be?
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MR. STEPHANOPOULOS: 1In a meeting where we gather public
testimony from interest groups, from the plaintiffs, in this case;
from anybody else who has an interest in presenting --

Q So you're saying that hearings, that if it holds
some hearings, they would be covered?

MR. STEPHANOPOULOS: Absolutely. And they will be
public.

Q But the meetings as he describes them are not
covered?

MR. STEPHANOPOULOS: No, public meetings where we gather
public testimony will be public. We will have notice.

Q The bulk of the information will be gathered by
working groups, which are exempt from that ruling, right?

MR. STEPHANOPOULOS: I don't know that I necessarily
agree with that because you also have to look at the full -- we are
also having hearings through the Robert Wood Johnson Foundation,
where the First Lady is going to be presiding this week; and we will
have a series of public hearings across the country to gather
information from the public. I mean, I think that what's important
here is that the Health Care Task Force, as contemplated, will
continue its work.

Q Well, as long as that's true, then why did the
administration mount as a defense in this proceeding the argument
that Hillary Clinton and Mrs. Gore were not covered, did not
constitute the kinds of outside presences that the law covered?

MR. STEPHANOPOULOS: We continue to believe that.

Q Well, I understand that. But the point is if they
could go ahead and hold the meetings they were going to hold anyway,
whether they were or not, why was that defense even relevant?

MR. STEPHANOPOULOS: The defense is relevant because

that's how the plaintiff said the law -- that's the reason the
plaintiffs chose for saying the law applied.

Q And the judge said it did apply on that position.

MR. STEPHANOPOULOS: Right, but then he also went on to
say that FACA's unconstitutional with regard to the advisory
functions of the task force.

Q Direct advisory functions.

MR. STEPHANOPOULOS: Yes.

Q May I follow up? The working groups that solicit
information from interest groups, but those presentations by a AMA or
whomever, those are still going to remain closed? That's what I was
asking.

MR. STEPHANOPOQULOS: Sure.

Q -- working groups, solicitation of input is going
to be done privately?

MR. STEPHANOPOULOS: Absolutely.
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Q Since we don't have a copy of this in front of us,
could you read that line again from page 33 about the working groups?

MR. STEPHANOPOULOS: Yes. Actually, it's not page 33,
it's page two.

Q It's not believed that that was the intention of
the judge to make that kind of input open to the public?

MR. STEPHANOPOULOS: All claims based on the
interdepartmental working group are dismissed.

Q Because?

MR. STEPHANOPOULOS: For failing to state a claim upon
which relief may be granted. 1In addition, plaintiff's claim -- this
is from -- and it follows: Plaintiff's claims based on meetings of
the task force which are held for the purpose of formulating advice
and recommendations for the President are also dismissed under Rule
12.

Q So the judge specifically said --
MR. STEPHANOPOULOS: Section -- right. Exactly.

Q == not only direct advice, he said also
formulating.

MR. STEPHANOPOULOS: Formulating and recommendations.
Section 10A(1), 10A(3) and 10C of FACA are not applicable to these
meetings, since their application to these meetings is
unconstitutional as a violation of separation of powers principles.

Q Well, you could apply that standard to just about
every meeting that's held by this task force or working group, could
you not?

MR. STEPHANOPOULOS: VYes. Absolutely. (Laughter.)
That's why the President is gratified. (Laughter.)

Q Thank you. (Laughter.)

Q -- task force you form in the future about any
subject.

MR. STEPHANOPOULOS: Well, again, I think the judge is
clear. If you're formulating recommendations for the President, the
President has -- that advice is protected.

Q George, would you come back one more time please,
just to finish this thought -- that if the working groups solicit
information, it's closed. And I understand the judge said that. You
say there's going to be one meeting of the full task force open to
solicit testimony. How will -- what is different about the testimony
the task force will take than this other testimony that is being
taken in private? I mean, how do you decide which groups will give
information in private and which ones will come to the public?

MR. STEPHANOPOULOS: Well, I think that -- I don't know
how exactly the hearing itself will be structured. I mean, I don't
know how much time there will be. But clearly, anybody will have the
opportunity to submit their testimony, not necessarily deliver it
verbally, but clearly have the possibility of delivering it to the
task force.
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Q Are they basically people who want the chance to do
so and haven't been invited by a working group --

MR. STEPHANOPOULOS: Certainly the plaintiffs will be
invited and they'll have the opportunity to present their testimony.

Let me just point out the judge's reasoning for
protecting the ability of the President's advisors to formulate their
recommendations. He says on page 19 of his ruling: "He must be able
to trust that his advisors shall speak with complete candor and that
they will not be cowed by the fear of premature public reaction.

This candor's risk should FACA-apply to the task force. A realistic
and practical appraisal of the application of FACA to these
presidential advisors reveals that FACA prevents the President from
receiving the full measure of the task force advice," which is
exactly what we've been saying for several weeks.

Q Can we get a list of the people -- remember that
meeting, it was the first meeting we thought of the task force at
OEOB a few weeks ago and there was going to be a photo op and Hillary
was going to preside and Mr. Clinton was going to be there as well
over in OEOB. Could we get a list of the people who were at that
meeting?

MR. STEPHANOPOULOS: I don't know exactly which meeting
you're referring to --

Q It was what we thought was the first meeting of the
task force. I think it may be --

MR. BOORSTIN: That's incorrect.
Q Well, what was it?

MR. BOORSTIN:It must have been the first tollgate
meeting.

Q What's that?

MR. STEPHANOPOULOS: It's one of the working group
meetings.

Q -- one more time the judge's specific decision on
the status of Hillary Clinton. Your interpretation.

MR. STEPHANOPOULOS: The judge's specific decision is
that it's been dismissed with regard to the working groups and it's
been dismissed with regard to the ability of the task force to
formulate recommendations for the President.

Q On the status of Hillary Clinton?

Q Yes, her status?

Q The issue that the court disagreed with you on.

MR. STEPHANOPOULOS: The judge disagreed with our
pleading.

Q So he found what, she is considered an outside --
MR. STEPHANOPOULOS: He said, yes, an outside advisor.

. Q The judge also criticized the administration for
precipitating a constitutional crisis which he said could have been
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avoided if you had had legislation that would have made the First
Lady a government employee. How do you respond to that?

MR. STEPHANOPOULOS: Well, what's your question?

Q How do you respond to that? Why didn't you take a
legislative course instead of a judicial course?

MR. STEPHANOPOULOS: Well, if the Congress chooses to
change it, I mean, I think that's something we would certainly look
at.

Q George, you said he did not draw a distinction
between the task force itself and the advisory groups. And, again,
at the disadvantage of reading you what is obviously a paraphrased
wire account, but it quotes the judge as saying -- or paraphrases the
judge as saying, the White House violated the law by not formally
registering the task force with the Library of Congress and not
giving notice in advance of its meetings or meetings of the advisory
groups.

MR. STEPHANOPOULOS: I think the AP story is wrong.
Clearly the working groups -- it has been dismissed with regard to
the working groups. The task force hasn't met; we will make any
public filing before the meeting of the task force.

Q You're saying the news account --

MR. STEPHANOPOULOS: The news account just isn't right,
as far as our reading of the judge's opinion. And it's -- I mean,
it's a plain reading -- again, page two of the order is very plain.

Q You don't plan to appeal any aspects of this
ruling?

MR. STEPHANOPOULOS: I said I don't want to make a
blanket statement at this time. We're still going to review it and
go over it. But as I said, basically, the work of the task force can
continue as contemplated.

Q Why should this not be viewed as a setback for open
government?

MR. STEPHANOPOULOS: Well, I mean, when the task force
receives information from the public, it will be a public meeting.

Q But by calling it a working group it's closed to
the public.

MR. STEPHANOPOULOS: This is the President's staff
giving him advice. We've had a far more open process than any
administration before us. I mean, let me remind everybody we have
not even developed a legislation yet. There will be ample time for
public involvement when the legislation is presented to Congress,
when there are hearings in Congress, and that is -- right now we're
having far more accessibility and openness than ever before at this
stage of the game. :

Q Will Mrs. Clinton be having any comment today?
MR. STEPHANOPOULOS: Not that I know of.

Thanks.

THE PRESS: Thank you.

END 3:51 P.M. EST



What exactly did the judge hold?

The judge held, first, that the advisory committee act does
not apply in any respect to the interdepartmental working
group. He dismissed all claims concerning the working
group.

Second, the judge held that it would be unconstitutional --
it would violate the separation of powers -- for the
advisory committee act to apply to the task force itself
whenever the task force is advising the President or
formulating advice for the President.

Finally, the judge simply held that the advisory committee
act would apply when the task force gathers or receives
information. But the task force was already planning to
hold an open public meeting and to give timely notice of
that meeting. So this requirement does not really change
anything that was planned.

Why is the President "gratified" by an opinion which,
according to the judge, "declare[s] that the actions of a
new President violate the law"?

The judge’s opinion makes clear that no laws have been
violated. In fact, the judge expressly noted that "the Task
Force has yet to meet (with the exception of the January 25
photo opportunity)"; and as to the working group meetings
that have taken place, the judge expressly held that
"defendants’ motion to dismiss any claims concerning the
working group is granted as plaintiffs fail to state a claim
upon which relief may be granted."” As I have told you, the
requirement imposed by the Court -- that the task force, as
opposed to the working group, comply with the Act when
gathering information -- does not interfere with our planned
process, because we always have contemplated that the task
force would hold such a meeting in public and give timely
notice of the meeting.

Thus, the President was pleased that the Court made clear
that everything the working group has done to date is legal,
and that everything the task force and working group plan to
do in the coming weeks will also be legal.
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When the First Lady and Secretary Shalala attend public
forums this weekend, will those be subject to the court’s
ruling?

Absolutely not. These are not task force meetings. They
are forums sponsored by a private foundation, the Robert
Wood Johnson Foundation, that has invited the First Lady,
Mrs. Gore and Secretary Shalala to attend. The Court
plainly did not consider these to be task force meetings.
When the judge wrote that no task force meetings have yet
been scheduled, he was fully informed not only of the date,
location and sponsor of these forums, but also that the
First Lady and Secretary Shalala would be attending.

[NOTE: We sent a letter to the judge on Monday of this week
reminding him about these meetings and informing him that
both the First Lady and Shalala would be attending.]

When Ira Magaziner meets with the working group, will those
meetings be subject to the Advisory Committee Act?

No. Plaintiffs in the lawsuit expressly asked the judge to
rule that such meetings would be covered by the act. But
the judge rejected this claim, and held that plaintiffs had
no right to relief on this or any other claim related to the
working groups.

But suppose several task force members meet together, or
meet with the working group. Won’t this be a meeting of the
task force subject to the act under the judge’s opinion?

No. The judge’s opinion cites the various cases that have
held that the advisory committee act applies only to the
body that is actually advising the president -- in this
case, the task force as a whole. The judge’s opinion only
addresses the task force as a whole.

Will the judge’s ruling mean that Mrs. Clinton will no
longer be a member of the task force?

No. Mrs. Clinton will continue to chair the task force.
The judge’s opinion assumes -- and is premised upon -- the
First Lady continuing to play that role.



But didn’t the judge rule that Mrs. Clinton is an outsider?

Not at all. 1In fact, other federal statutes expressly
provide funding, staff and office space to support the First
Lady when she assists the President in carrying out his
duties. The judge here concluded only that, when read
literalistically, the advisory committee act applies to this
Task Force in light of the First Lady’s participation.
Nothing about this decisions affects Mrs. Clinton’s role or
the working relationship she and the President have had
throughout the period of his service as an elected official.

Does the judge’s opinion require that all documents being
used by the working group now be made public?

No. The judge made clear that the Advisory Committee Act
does not apply in any respect to the working group.

Does the judge’s opinion require that all documents given by
the working group to task force members be made public?

No. The judge’s opinion applies only to the product that
the working group presents to the task force as a whole.

Has the advisory committee act now been rendered
ineffective?

What the Court has held is simply that Congress cannot
intrude when the President receives advice related to the
exercise of an executive power. This is a principle
reflected elsewhere in the law, including the limitations of
the Freedom of Information Act.
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As you know, people are coming ou® of the woodwork Lo cliaix
that Hillary Rodham Clinton's health care task force must do 11l
its business in public unless the Fresident puts her on “ha
governrent payroll and thereby viclates the RFK anti-nepotisia law.
To that insult the Wall Street Journal has today added the iajnry
¢f arquing that the President's failure to pay his wife violatesz a
nineteenth century law, the Anti-Deficjiency Act!

Judge Lamberth of the U.S., District Court for the District of
Columpia is likely to rule in favor of Mrs., Clinton this Friday.
If he doesn't, it shouldn't be hard to get him reversed in a highar
court, but in the court that counts most on this one -- the court:
of public opinion -- Hillary should ccne out just fine providing
you don't overlook the latent pocpulist ganse that the President indl
First Lady should not treat themselves &as being above the law. Ior
what they're worth, here are scme thougyhts as to why the suorans

law of the land -- the Constitution -~ shows that the Presijdent an-l
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First Lady are in full cempliance.

P Whatever Congress night say, the Constitution clearly
protects the power of the President, ia carrying out such official
functions as nominarting officials anl formilating proposa.s v O
present to Congress, tc saek and obtain confidential advrice from
whatever comkinatisn of pecple he cheoses to consult. Jne contoavy
interpretation would mean that whenever the President talks to his
top advisors and includes private citizens, whether members ¢f his
family or not, he would be conductinrg a “meeting" <hat s requir:d
by the Federal Ahdvisory Committee AchL (FACA) to ke held i1 tre
oper.. Fven in the famous Nixon tapes case, United States _v. Nison
{(1974), the Supreme Court recognized the irherent constitutiznal
right of the President tc obtain confidential advice frow whem.var

he chocses.

2. Four years ago, in Public citizen v. Devartnep!; ¢ £ Jusiiue
{1989), the Supreme Court held withiout dissent that :he z3a's
Committee on Federal Judges, which the President regularly corsills
through the COJ when making federal jadicial rnominations, is noat
subject to FACA -- and three Justices (Chief Justice Rennguich a~d
Justices O'Connor and Kennedy) expressly said that requirirg the
Preaident to ccmply with FACA in obtaining advice fivm sicn a
committee would unccnstituticnally infringe upon the fresident's
power to make judicial nominations, in violation of the saspararinn

of powers. That would be even more clearly trus: of any
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interpretation of FACA that raguired the President tc follov (s
strictures regarding a task force he appoints to assist hitr in

tormulating propesals he wishes to send to Congress.

3. To tell the President that including the Firsi Taly an
such a task force compels him to choose between complying with FAZA
and violating the RFK anti-nepotism lew by putting Hillarzy Ro'iam
Ciinton on the federal payroll would even more blatantly wviclate
the separation of powers, not to mentien Its intrusion »n tfzuily
values. I'm not suggesting that you combine talk of "exacui ive
privilsege" with talk of "spousal privilege," but, at. botiaa,
placing restrictions cn how the President can obtain advice feom
his closest life companion is ircompatible with the fundamertal
rights that all of us enjoy, whether or not we reside in the #i iia
House. The anti-n2potism law, which regyulates the paymeni: of ninay
from the public fisc, can provide no justification for stterst - :o
limit the persons with whonm the President can speak privately and

consult, when no money changes hands.

4. Most recently, the Wall Street Journal (3/9/9%) has arti:gd
the claim that, by failing to pay his wife for her wcrk oa Lhe
Health Care Task Force, President Clinten is violating the Anki-
Deficiency Act of 1384, which forbids the receipt by any yoverm 24t
officer of "voluntary services for the government.” This law i3 a
particular favorite of the W Street Journal: in February and

March of 1988, the Journal accused Independent Counsal Lawr:ama
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Walsh of breaking the same law when he brought me on board pro l-iQ
to write a Supreme Court brief defending the constitutionlali:y «f
the independent counsel law. (2/25/88; 3/15/88, p. 34). clresicduont
Reagan's Associate Attorney General, in an official.opinion Jonad
5-19~68, ruled that the Anti-Deficisncy Act, which was "princi:zully
concerned to ensure that government officials would nat ‘'aocept!t
services from employees in a way that would give rise to sabsejiont
ananticipated claims against the Unitedi States," did not rule out
my pro ktono service for the DOJ.

The very title of the Act shows the absurdity of censtruing L€
to require President Clinton to pay his wife. The purjose, e
must assuma, would be to guard against the risk that Hillary Rodhan
Clinton might later make a c¢laim for Dbackpay that acalid
unexpectedly swell the government deficit! Even if the text cf the
Anti-Deficiency Act, read 1literally, would support =0 loony a
result, the Constitution's core principles of separation of pova2s

stand in the way of any such reading.

In closing, let me add that the controversy over the He: ith
Care Task Force is not simply a distraction; it is an opportuw ity
tc solidify public support for Hillary's 1role in the
Administration. Answering her critics with sensible and convin:ing
arguments each time they mount a groundless and formalistic attack
will build a public fourdation for the legality and acceptability

of her proper role as advisor in the White House.



HEALTH CARE TALKING POINTS

Summau

Americans are getting killed by skyrocketing health care costs. What you'’re charged
for health care is rising four times faster than your wages. That doesn’t make sense --
and it threatens your family’s future and the future of every business, large and small.

President Clinton is committed to fundamentally reforming our nation’s health care
system. The Clinton plan will control your health care costs and provide security to
every American family. We will preserve what is best in the American system -- the
highest quality medical ¢are in the world and the individual’s right to choose their
doctor.

Within days of taking office, President Clinton established the Task Force on National
Health Care Reform, chaired by First Lady Hillary Rodham Clinton, to develop a
comprehensive health care reform proposal. Hundreds of health care experts --
doctors, nurses, professors and businesspeople -- have been brought in from around
the country to work with officials from government agencies and White House staff in
a series of policy working groups that have been set up to advise the Task Force. In
addition, diverse panels of consumers and health care professionals will be brought in
regularly to advise the working groups as they develop their recommendations.

Powerful lobbies and special interests are already lining up to defeat any plan we
develop. They oppose change because they profit from the waste and inefficiency of
today’s system. But we are committed to breaking the gridlock.

The American people demand and deserve change now. Washington can delay no
longer. Interest groups can obstruct us no longer. Without immediate reform, the
annual cost of health care for American families will more than double by the end of
the decade -- to a whopping $14,000 per family -- while workers will lose an
anticipated $650 increase in their incomes.

It won’t be easy and it won’t happen overnight. But we will stand with you and take
on the special interests. No American will feel secure again unless we bring health
care costs under control now -- and make it possible for your family to get ahead
again.

Goals

The Clinton health reform proposal will:

Control the rapid spiralling of your health care costs.

Provide security and peace of mind, so that you don’t have to worry about losing vour
insurance when you change jobs or being denied coverage because you’re sick.

Root out fraud and overcharges.

Simplify the system and reduce paperwork.

Maintain the highest quality medical care in the world and preserve your health cure
choices.



PLAINTIFFS IN THE FACA CASE FILED AGAINST THE HEALTH CARE TASK FORCE
NATIONAL LEGAL AND POLICY CENTER

« Formed in 1992 according to New York Times 3/5/93; There is no record of this group in

the Encyclopedia of Organizations or any other reference guide to organizations.

Peter T. Flaherty: President
+ In a June 1992 fund-raising appeal for "Citizens against Clinton", Flaherty targeted Hillary:

"Hillary Clinton is a radical feminist who has little use for religious values or even the
traditional family unit." [AP, 6/9/92; see attached]

+ In 1992, Flaherty/Conservative Campaign Fund issued a release promising independent
expenditure ads, paid for by the "Citizens Against Clinton" fundraising appeal mentioned
above, on Clinton taxes, Social Security means-testing, gay rights support, and Hillary.
(emphasis added) [Hotline, 8/19/92]

 Current Chairman of the PAC Conservative Campaign Fund; former Chairman and Chief
Executive Officer for Citizens for Reagan; Active in the Leadership Institute, a group
dedicated to continuing "the Reagan revolution after Reagan leaves office". [WT, 1/18/89];
Former National Director of Young Americans for Freedom. [Boston Globe, 7/15 (13?)/86]

ASSOCIATION OF AMERICAN PHYSICIANS AND SURGEONS, INC.

* An "ultra-conservative" and "dissident" group of doctors, this organization has filed a large
number of cases over the years to "protect the private practice of medicine" and limit
government intrusion into the practice of medicine. [WP,11/25/89; WP, 6/23/77]

AMERICAN COUNCIL FOR HEALTH CARE REFORM
+ Organization has no offices or facilities.

« A September 10, 1989 Washington Post article noted that: "the Alliance of American
Homeowners, surfaced early this year in Herndon, Va., ostensibly to ‘fight for homeowners’
rights’... But, in fact, the group was a division of the American Council of Health care
Reform that appeared more intent on selling group life insurance than on representing
homeowners. Moreover, no telephone number could be located for either [group] ... neither
one was listed in a street directory at the Council’s supposed Herndon address."

« William Shaker: Executive Director : Was the Executive Vice President of the National Tax
Limitation Committee (1978-1984) and an active supporter of the Reagan agenda. [Christ.
Sci. Mon., 7/20/82; UPI, 8/23/83]

KENT MASTERSON BROWN - Lawyer for Plaintiffs

+ In the Washington Times [3/6/93], Masterson called managed competition "the sovietization
of the medical process [that] will seriously hurt the quality of health care."

+ Clients include Association of American Physicians and Surgeons (AAPS); Limited Legal
Consultation Service (also AAPS); ITT Life Insurance Corp; CHUBB Insurance Group.
[Martindale-Hubbell Law Directory 1992]
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TALKING POINTS ON HEALTH CARE TASK FORCE AND AMA

° Let’s put this in context. Decisions in government
have traditionally been made by a few people sitting in
a room, without any input from the outside. In
contrast, we have brought together the real-world
expertise of more than 400 people from all over the
country. These are people -- doctors, nurses, social
workers, administrators and consumers -- who know
firsthand the problems in our health care system.

. In addition, the First Lady and White House
officials have held scores of meetings with
representatives of all the groups that have a stake in
health care reform. The door is open and has been from
the beginning.

° Given the urgency for health care reform and the
real possibility of conflict of interest, we cannot let
interest groups make policy. For example, if we were to
give the AMA a permanent role, we would have to do the
same for every drug company or insurance firm that
wanted in. That’s just not workable -- and it wouldn’t
be fair to those who don’t have representatives in
Washington.

° I’'m pleased that the AMA agrees with us that
change is necessary. We welcome their support -- as we
always have -- and look forward to working with them as
we are with other groups.
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TALKING POINTS ON SINGLE-PAYER HEALTH REFORM BILL

Summary of Bill;

The American Health Security Act of 1993 was introduced by Senator Wellstone
(D-MN) and Representatives McDermott (D-WA) and Conyers (D-MI) on
Wednesday, March 3. It is co-sponsored in the Senate by Sens. Metzenbaum (D-
OH), Simon (D-IL), and Inouye (D-HI); in the House, there are 54 co-sponsors
including Ways and Means Health Subcommittee Chair Pete Stark (D-CA).

The bill would replace the current system of private insurance, Medicaid and
Medicare with a single-payer system of financing health insurance much like the
current Canadian system. The program would be paid for and supervised by the
federal government -- with much of the administration delegated to states under
standards, and a state budget, set by a national board. All prices -- for hospitals,
doctors, drugs -- will be negotiated. Taxes, primarily in the form of payroll taxes
and income taxes on wealthy Americans, will replace private insurance premiums
and patient out-of-pocket costs for health care.

The bill would cover every American for all medically necessary services,
including: inpatient and outpatient care, prescription drugs, long-term care, mental
health and substance abuse treatment, and preventive care.

Comments:

This bill responds to the growing urgency in the demands of the American people
for comprehensive health care reform. It is an important contribution to the
health care debate and its sponsors should be praised for their leadership on this
issue.

President Clinton has promised a swift response to the health care crisis which
threatens every American family and all U.S. businesses -- large and small.
Americans deserve to have their skyrocketing health care costs brought under
control and to have the security that comprehensive health care reform will bring.
Many elements of this bill -- cost containment, simplification, reduced paperwork,
high quality health care, a guaranteed benefit package -- are initiatives which the
President strongly supports and which will be a central part of the proposal he
announces in May.

This single payer bill however relies on dismantling much of the current system --
good and bad together. Americans enjoy the highest quality health care in the
world, based on state of the art technology. President Clinton’s health reform
plan will squeeze the waste, excess and inefficiency out of our present system and
use those savings for health care reform. He is committed to maintaining a
uniquely American system -- one that is rooted in the private sector, builds on our
employer-based system, and preserves the right of Americans to choose their
doctors.



ATTACK:

FACT:

ATTACK:

FACT:

ATTACK:

FACT:

HEALTH CARE TASK FORCE AND INTEREST GROUPS:
Talking Points

INTEREST GROUPS ARE BEING LIMITED TO A PERIPHERAL ROLE.

Mrs. Clinton, Ira Magaziner and other White House officials have met with
over 300 groups in more than 100 meetings since the Task Force was
formed five weeks ago. This number does not include meetings held with
officials at HHS and other departments or the more than 100 meetings
held during the transition.

In addition, groups have been strongly urged to send in their specific policy
proposals to the Health Care Intake Room. Over 500 policy proposals
have been received and channelled to the appropriate working group.

... UNUSUAL, HIGHLY SECRETIVE DECISION MAKING PROCESS ...

Let’s put this in context. Decisions in government have traditionally been
made by a few people sitting in a room, without any input from the outside
and sometimes dominated by a single special interest. In contrast, we have
brought together the real-world expertise of more than 400 people from all
over the country. These are people -- doctors, nurses, social workers,
administrators and consumers -- who know firsthand the problems in our
health care system.

However, given the possibility of conflict of interest, we cannot let interest
groups make policy. For example, if we were to give the AMA a

permanent role, we would have to do the same for every drug company or

insurance firm that wanted in. That is just not workable given our time
frame and the tremendous task we have undertaken -- and it also wouldn’t
be fair to those who don’t have representatives in Washington.

« [OUR ADVISORS] STATUS IN THE GOVERNMENT IS MURKY ...
HOW MANY PEOPLE WORKING ON THE PRESIDENT’S PLAN WERE
FULL-TIME GOVERNMENT EMPLOYEES, SPECIAL GOVERNMENT
EMPLOYEES, PAID CONSULTANTS?

In accordance with legal requirements, the more than 400 people who are
working with the working groups fall into the following three categories:
full time government employees, special government employees and
consultants.



+ Full-time Government Employees: 362 Total
including 98 Congressional

Individuals who work for the Executive Office of the President, for
federal agencies, for Members of Congress or Senate and House
committees. Federal employees are subject to the conflict of interest
provisions in 18 U.S.C. Section 202-209 and Standards of Ethical
Conduct for Employees of the Executive Branch and all related ethics
laws and regulations.

» Special Government Employees: 48 Total
Individuals who are employed by any agency or the Executive Office of
the President for less than 130 days in a 365 day period. These
employees must abide by the ethical standards of federal employees and
can receive compensation from other entities such as universities and
nonprofit foundations.

+ Consultants: 18 Total
Including 8 from State Governments

Individuals who attend working group meetings on an intermittent basis
with or without compensation from the federal government. They are
subject to some provisions of 18 U.S.C. Section 201-208 and Standards
of Ethical Conduct for Employees of the Executive Branch and all
related ethics laws and regulations. Such individuals are not considered
members of the working groups: they may not serve as working group
leaders and have other limitations on their participation.

NOTE ON LIST WE ARE RELEASING AND ALL NUMBERS: This is a snapshot as

of March 5, 1993. (It differs from numbers included in the court papers submitted
Wednesday). These numbers are constantly in flux because people (from all 3
categories) are constantly joining groups and leaving groups as informational needs of
the working groups change.

ATTACK: OUR CONSULTANTS HAVE NO EXPERIENCE MANAGING HEALTH
PROGRAMS OR CARING FOR PATIENTS.

FACT: Not true. In fact, we have over 100 health care professionals including 60
doctors, 20 nurses, 6 social workers. [If pressed on doctors, almost half of
them were practicing medicine before they took a leave to help the Task
Force.]

In addition, the Task Force is working with the Secretary of HHS to set up
diverse panels of health care professionals will be brought in regularly from
arouad the country to advise the working groups as they develop their
recommendations.
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ATTACK:

FACT:

ATTACK:

FACT:

CONSUMER GROUPS HAVE BEEN EXCLUDED

Many groups representing consumers have been brought in for meetings
with the Public Liaison’s Office and members of the working groups
including: Citizen Action, Consumer Federation of America, Consumers
Union, Public Citizen, Consumer League, National Council of Senior
Citizens, AARP, National Council on Aging, and the National Association
of Community Health Centers.

THE ADMINISTRATION IS NOT LISTENING CAREFULLY TO

ORDINARY CONSUMERS.

In addition to consulting with the Consumer Organizations, diverse panels
of 10-12 consumers -- drawn from the membership of these Consumer
Organizations and from letters written to the Task Force -- will be brought
in regularly from around the country to advise the working groups as they
develop their recommendations. The first of these consultations will be on
March 11.

Mrs Clinton has also been traveling around the country meeting with the
American people to listen to their concerns about rising health care costs.
She has accepted the invitation of the Robert Wood Johnson Foundation
to participate in roundtable discussions that will be held throughout the
country in the next month -- where she can listen to the recommendations
of all the people -- consumers, providers, and special interests -- who are
eager to contribute to the Task Force as it develops its proposal for
comprehensive health care reform.
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Organization has no offices or facilities; it is located in the basement of the
$350K mansion owned by William Shaker in Arlington. Plaintiff is
currently on cruise in the Bahamas.

A September 1989 Washington Post article on homeowners’ advocacy
groups noted that: "the Alliance of American Homeowners, surfaced early
this year in Herndon, Va,, ostensibly to ‘fight for homeowners’ rights’... But,
in fact, the group was a division of the American Council of Health care
Reform that appeared more intent on selling group life insurance than on
representing homeowners. Moreover, no telephone number could be
located for either the Alliance of American Homeowners or the American
Courcil of Health Reform, and neither one was listed i m a street directory

at the Council’s supposed Herndon addresw

Principal: William Shaker

President of Washington Marketing Group, Inc., an advertising agency
established in 1987, with 1992 sales of $420K.

Was the Virginia Executive Vice President of the National Tax Limitation
Committee from 1978-1984.

In a 1976 Business Week article was listed as the chair of Taxpayers
United.

In 1979, was the witness in a Michigan case representing Taxpayers United
Research Institute.

Worked for Dow Chemical from 1965-1978 in Midland, ML
The other principal in the organization, Joanna Shaker, is an independent

nurse who owned Patient Care (of Virginia) [NEXIS/LEXIS] from 1979-
1987.

National Legal and Policy Center ("NLPC")

ion:
From trial papers: "... a private foundation ... established to promote ethics
in government by publicizing and distributing a "Code of Ethics for
Government" which it believes is essential to the health, vitality and
legitimacy of the nation’s democratic institutions...the members of NLPC
does desire to participate in the meetings...not only due to the Plaintiffs’
and its officers interest in health care reform, but their interest in the
proper operation of government and the task force itself." [This was
abridged to "NLPC is also seriously interested in health care reform as well
as the proper and legal operation of the Task Force itself."



Lawyer: Kent Masterson Brown

Plaintiffs: Association of American Physicians and Surgeons, Inc. ("AAPS")
American Council for Health Care Reform ("ACHCR")
National Legal and Policy Center ("NLPC")

L Association of American Physicians and Surgeons, Inc. ("AAPS")

A. Organization:

. From trial papers: "Was established in 1943 and its purpose is to preserve
and protect the private practice of medicine...Specifically, AAPS is deeply
committed to limiting government intrusion into the practice of medicine
and the physician-patient relationship, and preserving and protecting
freedom of choice for consumers of health care services."

. Has a membership base of 3,000.

B. Principal: Jane M. Orient, M.D.

I1. American Council for Health Care Reform ("ACHCR")

A. Organization:

e From trial papers: "a national public interest, membership
corporation...The purpose of the ACHCR is to represent consumers of
health care services in an effort to ensure that the health care market
remains free of unnecessary and costly government regulations and for the
implementation of reforms within the insurance industry to protect the
consumers of health care services"

. From letter: "Established in 1983 as a non-profit organization to protect
consumers rights and help lower the cost of health care delivery."

. The National Organizations of the U.S. database [research or self-reported]
indicates that the Council was established in 1980 and currently has 15,000
members and a staff of 2. They were "organized to eliminate what the
council terms unnecessary and costly federal and state health care
regulations and laws, such as certificate of public need restrictions that
limit public choice in the selection of health care providers...Coordinates
grass-roots support for free market approaches to health care delivery and
health, safety, and consumer-oriented projects. Works to achieve public
access to medical practice information."



Formed in 1992.

Principal: Peter T. Flaherty

In a fund-raising appeal for Citizens against Clinton, Flaherty targeted
Hillary: "Hillary Clinton is a radical feminist who has little use for
religious values or even the traditional family unit."

In August 1992, the Peter Flaherty and the Conservative Campaign Fund
issued a release promising independent expenditure ads ("Citizens Against
Clinton") on Clinton taxes, Social Security means-testing, gay rights
support, and Hillary. (emphasis added) [Hotline, 8/19/92]

Current Chairman of the Conservative Campaign Fund, a political action

committee.

. In 1991, during the Clarence Thomas controversy, issued a scathing
attack after the opening hearing session focusing on Senator Biden’s
"plagiarism" and accusing Biden of "character assassination" in his
questioning. [Hotline, 9/11/91; USA Today, 9/11/91]

. In that same year, in the midst of the Willie Smith trial, Flaherty
filed a complaint with the Senate Ethics Committee demanding an
investigation of Senator Kennedy’s behavior in Palm Beach. The
complaint was dismissed. [The Washington Times, 6/24/91]

. In 1989, wrote a Washington Post Op Ed piece encouraging "strong
action” against then-House Speaker Jim Wright and defending the
Conservative Campaign Fund against charges of "jury tampering" of
the Ethics Committee.

Former Chairman and Chief Executive Officer for Citizens for Reagan -- a

well financed 100,000 member organization dedicated to winning

implementation of Reagan’s conservative agenda

. Active in forming coalition of conservative groups to urge
Congressional support for aid to the Nicaraguan Contras.

A September 1989 notice of the Monday Club -- a weekly luncheon
meeting of Washington right-wingers -- features Mr. Flaherty as spokesman
for the Legal Services Reform Coalition.

Active in the Leadership Institute: A national organization, headed by
Morton Blackwell, dedicated to recruiting and training conservatives for
national leadership. The group conducted seminars to teach recruits how
to win hiring preference in the executive branch and secure Civil Service
jobs in a bid to "continue the Reagan revolution after Reagan leaves



office”. [Washington Times, 1/18/89] The group’s trainees have been active
in campaigns for conservative office-seekers such as Sen. Jesse Helms.

. Former member of Massachusetts Citizens for Life.

. Former National Director of Young Americans for Freedom -- After being
forced out in 1983, filed suit against the organization’s leadership to get a
temporary restraining order on a board meeting.

Kent Masterson Brown

. Practices in the fields of Constitutional Law and Health Law.

. Belongs to the National Health Lawyers association and the American
Society of Law and Medicine.

. In a Washington Times interview, Masterson called mamanged competition
"the sovietization of the medical process. It will seriously hurt the quality
of health care

. Has written and lectures extensively on the subject of health and law.

. "My cases have involved the adjudication of constitutional issues arising out
of the regulation of the health care industry and the administration of the
Medicare and Medicaid programs as well as antitrust issues within the
health care industry."

. i.e.,, Mounted a "constitutional challenge to hospital requirement that
medical staff members purchase minimum amounts of medical liability
insurance.”

. Clients include Association of American Physicians and Surgeons; Limited

Legal Consultation Service -- AAPS; ITT Life Insurance Corp; CHUBB
Insurance Group; and a variety of medical staffs of hospitals and hospital
organizations themselves.
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ASSOCIATION OF AMERTCAN
PHYSICIANS AND SURGEONS, INC.,

)
)
et al., )
)
Plaintiffs, )
)
V. ) Civil Action No. 93-0399
) (RCL)
ETTLIARY RODHAM CLINTON, ) -
2t al., ) N ’ L E D
)
Defendants. ) MaR 111993
Zlark, J.S. District Court
MEMORANDUM OPTNTON District of Columbia

Tkis case raises one of the most difficult issues faced by
the judiciary: che separation of rowers between the legislative
and executive branches of government. The case comes before the
¢ourt on plaintiffs’ motion for a temporary restraining order and
2 preliminary injunction ("Plaintiffs’ Motion"); defendants’
motion to dismiss or, in the alternative, for summary judgment
("Defendants/ Motien®), and plaintiffs’ memorandum in opposition
to defendants’ motion and in support of plaintiffs' motion
("Plaintiffs’ Reply"). The issues have been fully briefed and
eloquently argued in open court. For the reasons given below,
Plaintiffs/ motion shall he granted in part and defendants-’

motion shall be granted in part.

I. INTRODUCTION AND BACKGRQUND.
President Clinton promise& the 2merican people during the
recent campaign that he would address the proklem of health care

in this ccuntry. Although expenditures on health care are
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rapidly approaching $ 1 trillion a year and quickly outpacing
inflation, dissatisfaction with the present system of
administering medical care infects +he nation.

Thus, on January 25, 1993, President ¢linton announced the
creation of the President’s Task Force on National Health care
Reform, =n advisory body comprised of six Cabinet secretaries,
saveral senior White House officials, and the chairperson, First
Lady' Hillary Rodham Clinten. The President charged the Task
Force with presenting him with a health care reform proposal ke
could present to Congress; the time limit was set at 19C days.

At the same press ccnference, the President also znnounced the
formaticn of an inter-departmental working group, comprised of
more than 300 federal emplovees, which is charged with gathering
and analyzing the information on which the Task Force will rely
in formulating its proposal. The record indicates that the Task
Force has yet to meet (with the exception of the January 25 photo
opportunity), but the working group has been active, mneeting with
private individuals and representatives of private organizations;
these meetings have not been open to the public. The Task
Force’s plans are to hold some, but not all, of its meetings in
public.

Plaintiffs are three not-for-profit corporations:
Asscciation of American Physicians and Surgeons, Inc., represents

physicians and csteopaths: 2Zmerican Council for Health Care

'Although Congress uses the tarm "spouse of the President,” 3
J.S.C. § 105(e), both plaintiffs and defendants use the traditional
ferm "First Lady." The court therefore will adopt treir usage.

2
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Reform represents health care consumers; and National Legal &
Policy Canter seeks to promote ethics in government. Fach has
sought tc gain admittance to all meetings of the Task Yorce,
claiming that § 10 cf the Federal Advisory Ccmmittee Act
("FACA"), 5 U.S.C. &pPP. 2 §§ 1-35, mandates that such neetings be
open to the nutlic. Plaintiffs’ claim is founded on the
preposition that since the First Lady is not z faderal employee,
the Task Force falle within the Gefinition of an advisory
committee set forth in § 3 of FACA. See Part ITIT.A.3., below.
Each plaintiff subsequently rzceived word from Bernard W.
Nussbzum, counsel to the President, that FACA Jdid not apply to
the Task Force, but that private citizens woulid be allowed to
take part irn some of the Task Force meetings.

Faced with exciusion from some of the meetings, the
plaintiffs brought this suit. They seek a temporary restraining
order and a preliminary injunction which would bar the defendants
from convening a meeting of the Task Force or any subgroup or
subcommittee thereof without first meeting the requirements of
FACA. Defendants have opposed this suit and moved to dismiss or,
in the altermative, for summary judgment. They claim (1) that
FACR does not apply to the Task Force; and (2) that even if FACA
does apply to the Task Force, that azpplication would violate
article II, section 3 of the Constitution. The court will

address each of these questions in Part III., bheicw.
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II. STANDARDS FOR A PRELIMINARY INJUNCTTION.?
A preliminary injunetion may be granted in thisg circuit only
when the plaintiffs demonstrate that they have met =he four-part

Test of Washingtcn Metro, 2rea Transit Ceam’r v. Heliday Tours,

539 F.2d 841, 243 (D.C. rcir, 1877):

1. that they have a substantial likelihood of success on
the merits;

2. that irreparable injury will result in the absence cof a
preliminary injunction;

3. that no other parties will be harmed if the injunction
is entered; ang
4. that the public interest favors entry of the

injungtion.

The court finds that eack of these is present.? The discussion

of the first criteria, likelihood of Success on the merits, is

contained in pPart IIT., below. The remaining three aspects of

the Holiday Tours standard are addressed in Part I1V.

ITI. LIKELIEOOD OF SUCCESS ON THE MERITS.

This court has jurisdiction over this action pursuant to 28
U.S.C. § 1331. Defendants have not questioned plaintiffs-
standing. Regardless, in light of the Supreme court’s decision in
Public citizen v. O.g. Dep’t of Justice, 491 U.S. 440 (1989), any
objections woulg be overruled. Therefore, +his case and these
parties are properly before the court.

‘Typicaily, the distriect court must balance these factors in
order to determine whether an injunction should issue. See, e.g.,
Foundation c¢n Zconomic Trends . Jeckler, 756 F.2d4 143, 151-52
(D.C. CQir. 198%5). However, since <+he court finds below that
plaintiffs have pesx each of these criteria, the court need not
perform this balancing. :
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A, FACA 2pplies tc the Task Force.

1. FACA’s Definition of an Advisory Committea.

The Federal Advisory Committee Act was passed in 1972 with

TWo explicit goals ip mind: first, to eliminate unnecessary
advisary ccmmittees and effure that future committeas he Properly
Justified; ang second, to increase the accountability of advisory
committees by opening their neetings to the general public ang
forcing disclicsure of their Purposes, memberships, costs, and
activities. waca § 2. To this end, Congress imposed several
requirements upon the executive branch and most of its advisory
committees. These inciude the filing of a charter (s ¢), timely
Publication of ail advisory committee meetings (§ 10(zj (2)),
Public participation (§ 10(a) (3)), and disclosure of Proceedings
(subject to tke limitag exceptions of the Covernment in the
Sunshine Act (5 U.s.c. § s521)) (§§ 10(b), (c), and (4)).*
Section 2(2) provides the definition of an advisory

comittee:

any committee, board, commission, council,
canference, panel, task force, or other similar
group, or any subcommittee or other subgroup
thereor . . which is . .

-

(b) established or utilized by the President

- - - in the interest of obtaining advice or
recommendations for the President or cne or more
agencies or officers of the Federail

Government. , ., .

5 U.s.c. app. 2 § 3(2) (emphasis added). The definition section

*‘Defendants acknowledge that these requirements apply to all
advisory committees. Defendants’ Motion at 11 n.&. _

S
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then proceeds to exclude from FACA’s coverage two enumerated
commissions ang "{iii) any committee which is composed wvholly of
full-time officers or employees of +ke Federal Coverrment _w

Plaintiffs &rgue that the First Lady is not a federal
cfficer or erployee; thus, the court should hold that Faca
saverns the operations of <he Task Force. Defendants Counter by
invoking the legislative intant of Congress - limiting the
pernicions infiuence of "outsiders" on the workings of the
federal government - and suggest that the court should view Mrs.
Clinton as the "functional @quivalent of a federal employee,
Defendants Motion at 20.

At issue, therefore, :ig +he definiticn of the words

"officert ang "emplcoyea. ™

2. Avoiding the Constitutional Duestion.

Defendant:s contend, and the court acknowledges, that

plaintiffg- reading cf FACA ~ and their literal reaaing of the
werds "officer% ang "emplcyee" - raises the constitutional issge

of the power of Congress to requlats the power of the President.S

‘That this is a Serious constitutional question cannot be
disputed. Defendants note (Defendants’ Motion at <6) that the
five-justiCE'majority'in.Public Citizen regarded the constitutional
question as ‘"serioyse and "undeniabie.® 491 U.s. at 466-67.
(Throughk the use of statutory construction, however, the Court was
able to avoid the constitutional issues.) Three Justices (Justice
Kennedy Writing for himself ag well as chief Justice Rebnquist ang
Justice O’Connor) concurred in the judgment and said that, in their
view, FacCa was urconstitutional as a violatior of separation of
bowers principies wher applied to the facts in that case. 491 U.sS.
2T 482-89. Justice Scalia took no part in the case, and Justices
Souter and Thomas rave since replaced two of the nmembers of the
Public Citizen najerity.
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Therefore, the firse task of the court is to determine whether
some plausible interpretation Of thess terms will cbviate the
rneed to examine the constitutional guestion. 2s the Supreme
Court has frequently stated, "it ig & carcinal principle that
this Court will first ascertain whether a construction of the
statute is fairly possible by which the questicn may be avoided.®

Crowell v, Eenson, 285 U.S. 22, 62 (1932) (footnote omitted).

Therefore, the court’s first task is to determine whether
defendants” Preposed definition of "officern and "cmplcvee, "
although seemingiy contrary to the language of Title 5 of the
United States Code, is "“fairiy possible.® If so, the Task Force
wourid te exempred frem PACA’s-requirements, and the

constitutional guestion could be avoided.

3. The Definition cf "Emplovee.

FACA is not a2 model of legislative drafting,‘e
and the court has several models to follew in its attempt to
construe the statute so as to aveid any constituticnal issues.
for instance, and most importantly, in Public Citizen v. U.S.
Dep’t of Justice, 491 U.S. <40 (1989), the Supreme Court examined

the word “ntilizeg® in § 3 of FACA to determine whether the

American Bar Associztion‘s Standing Committee on the Judiciary,

‘Cne of the most vehement critics of FACA was the late Judge
Ferbard Gesell, who consistently decried the ampbiguity of the
statute. See, 2.G., National Anti-Hunger Cealition v. Executive
Committee, 557 F. Supp. 524, 530 (D.P.C.), aff’d 711 F.2d4 1071

(D.C. Cir. 1983); Nader v. 2arocdy, 396 F. Supp. 1231, 1232 (D.D.C.
1975). ' :
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which has for several decades provided the Department of Justice
with a ranking on ail prcposed nominees for federal judgeships,
cqualified as an advisory ccmmittee subject to FACA’s strictures.
Justice Bremnan, all the while aciknowladging that he was
rejecting "one common sense of the term [utilize]," 4%1 U.3. at
452, proceeded to utilize legislative history in order to find
that the Department of Justice did not "utilize" the ABA Standing
Committee when it *atilized" it. as <he Court noted, “"where an
otherwise acceptable construction of a statute would raise
serious constitutienai preblems, the Court will construe the
statute tc avoid such problems unless such construction is

plainly contrary to the intent of Congress." 491 U.S. at 466.

in Public Citizen, the Court was successful in construing the
statute in such a2 fashion and it thereby avoided having to
address the constitutional question.’ Simiiar technigques of

statutory constructicn are found in National Resources Defepse

Council v. Herrington, 637 F. Supp. 116 (D.D.C. 1986), and Nader

V. Baroody, 3296 F. Supp. 1231 (D.D.C. 1875).

Although the court believes “here was little ambiguity in
the word "atilizev prior to the Supreme Court’s holding in Public
Citizen, the court will nonetheless accept that Court’s

determination that “utilize is a woolly verb, its contours left

District Judge Joyce Hens Green, whose decision was directly
appealed to the Supreme Court, had noted that the definition of
"utilize" ultimately adopted by the Supreme Court pushed statutory
construction to the extreme and was therefore not fairly plausible.
She thus held that FACA digd apply to the Standing Committee.

Washirgton TLegal Foundation v. 0.S. Dep’t of Justice, 551 F. Supp. -
483, 491 (D.D.C. 1588). -
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undefined by the statute itself." 491 U.S. at 453 However, the
terms “"cfficer® ang "employee" are shorn of all such ambiguity,
and Congress has precisely determined +heir Deanings.

Neither "officers nor "employee® is inciuded in the
definitions section of FACA (§ 3); in fact, in all fiftaen
sections of FACA, Congress gave absolutely no description or
gloss as to who Cualifies as "full-time cfficers and enmplovees of
the Federal Government. Of course, the reason for this glaring
cmission is evident: Congress already had provided, in §§ 2104
and 2105 of Title 5, complete definitions for betk words. In

relevant part, those sections provide as follows:

Section 2104 - Officer
(2) For the purpose of this title [Title 53, "officer, »
eXcept as otherwise provided by this section or when
Specifically modified, means a justice or judge cf the
United States and an individual who is -
(1) required by law to be appointed in the civil
service by one of the following acting in an
official capacity -
(A) the President;
{8) a court of the United States;
(C) the head of an Executive agency; or
(D) the Secretary of a military department:
(2) engaged in the performance of a Federal
function under authority of law or an Executive
act; and
(3) subject to the supervision of an authority
hamed by paragraph (1) of this section, or the
Judicial Conference of the United States, while
enqaged in the performance of the duties of his
office. . ., .

Section 2105 - Fmplovee
(a) For the purpose of *+his title (Title 57,
"employee, SXeept as otherwise provided by this
section or when specifically modified, means an officer
and an individual who isg -

(1) appointed in the civil service by cne of the

following acting in an official capacity -

{4) the President;

9
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(B) 2 Member or Members of Congress, or the
Congress;
(C) a member of a uniformed service;
(D) an individval who ic an ampioye¢e under
this section;
(2) the head of 3 Government controlled
Corporation; or
(F) an adjutant general designated by the
Secretary concerned under section 7069(c) of
title 32;
{2) engaged in the performance of a Federal
functison under authority of law or =zn Executive
&ct; and
(3) subject to the surervision of an individual
named Dy paragraph {1} of this secticn while
2ngaged in the performance of the duties of his
position. . ., .

5 U.5.C. §5 2104 & 210s {emphasis added). These Secticns apply

to FACX, and it is apparent that Mrs. clinton meets neither

definition. First, Mrs. Clinton is not appointed to the civil

-—

service. Second, the President was not required by law to
- —_—

appoint Mrs. Clinton to the civil service when he named her ‘o

. T
lead the Task Force. 1n addition, defendants pProvide no evidence

of cther indicia of employment within the Government, such as the

£iling of & Form S0 or the taking of an cath of office. Tn

skhert,—the s = & ge is - unlike that of FACA -

exceedingly clear, anpd ¥rs. Clinton simply does not satisfy

either definicion.t

—

Despite the long~accepted maxim that the plain language of a

'Plaintiffs also urge the court to hold that the Kennedy Act,
S U.s.c. § 3110, similarly preciudes a finding that Mrs. Clinton is
an employee of the Federal Goverrmment. This anti-nepotism statute
Precludes the spouse of the President from being an orfficer or
employ2e of the Federal Covernment. Defendants contend that the
statute does not apply. As the court finds that the clear language
of §§ 2104 and 2105 are sufficient to establish the factc that the
First Lady is neither zn officer nor an emplovee, the court. need
not zddress this issue. _

10
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statute shoulq control the court’s determination, defendantg
ergue that the CoWrt nonetheless should examine the legislat;ve
history of FACA. Defendants contend that Congress’ Purpose in
Snacting FACA was essertially to ensure that Youtsiders" - those
with private interests - could not advise the federai gJovernment
withour tha epennass provisions required by FACA. On the other
hand, "insjdersw . Jovernment employees with ne Self-interested
motivaticns ~ §ig not need further bublic serutiny; thus,
defendants concliude, Congrass exempted advisory committeaes
COmprissd wholly of these insiders fropm FACA’s strictures.®
Using this reasoning, the defendants assert that the First Lady
is just Such an insider as she represents 7o private interests:
she is, inp effect, the "functional egquivalent of a federal

amployvee. Defendants aigo 4ssert that +hisg conclusion ig

bolsterec by the fact that Congress has appropriated funds for

. Sy~ S
the spouses of the DSras

T .
the Vice President and their
/////szaffé'so that they might perform their @
( functions. 3 U.s.c. g8 105(e) & 106(c).

The court disagrees with defendants’

First,

*The government raised a similar theory while defending
Washington Legal Foundation v. @m.s. Dep’t of Justice, 691 7. Supp.
483 (D.b.cC. 1988). 1In that Case, however, the govermment took the
positicn that Congress’s intent ip FACR was to €¥pose to the light
of public SCrutiny the activities Of "private special interestss .
groups," 691 F. Supp. at 439, a group the court presumes c¢an be
likered to the "outsiders" attackeg in this Proceeding. The
Washington Tegal Foundation court, however, d4ig not accept the
government’g argument because suck an interpretation worked too
Buch violence on the Plain lanquage of. +the FACA statuts. The court
today is facegq with lanquage that i even less open to

interpretation, and the court thus does not adopt defendants’
legislative history arquments.
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although it exempted varticular bodies from FACA, Congress did
not exclude tkhe First Lady; nor did it then decree (and it has
Not decreed since) that the President’s Spouse qualifies as ap
emplcvee - or even a "quasi-employee® - of the federal
government, Second, Congress dig not legislate a distinction
MW%nHmmﬂyaM“quﬂa"mtmmabﬁwm"mn¢Me
0Zficers ang empioyees of the Faderal Covernment” and those who
d0 not meet *he definitions provided in 5 U.S.C. §§ 2104 and
2105. Third, no court bas *heid that an [individual‘s orj}
2dvisory group’s civic, kenign, or neutral motives place it

beyond the statute’s reach." dashinagten Teqal Foundation, 691 F.

Supp. at 490. 1In short, daferdants’ analysis of the legislative

intent of FACA is not persuasive. -

4. Ihe Interdepartmental Working Group.

Plaintiffs have aiseo asserted that the interdepartoental
working group® is an advisory committee tg the Task Force and
therefore is similariy subject to FACa. Although the court’s
resolution of the questicn of the applicability of FACA to the
Task Force would seem to resolve this issue in favor of
plaintiffs, particularly as defendants have admitted that the
working group is meeting with private citizens, the question is
significantly more difficule.

Unlike the issue addressed in Part 3., however, this is not

The working group been subdivided into £ifteen task-specific

cluster groups. Declaration of Ira Magaziner ¢ 1s5.

12
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* question of first impression for the court. The framework for
the court’s discussion is provided by Nationai

Coalition v. Executive Committes, S57 F. Supp- 524 (D.D.cC.),

&fFf’d 711 F.24 1071 (D.C. Cir. 1383} ("NAHC"™). In that case,
President Reagan hag Created by Executive Order a 150-nmember
Executive Commitiee comprised almost entirely of representatives
of the private sector; FACA clearly applied to this Lbody.
Supporting the Executive Ccmmittee were thirty-six task forces,
€ach chaired by members of the committee. Plaintiffs brought
suit and demanded that FACA’s requirements e imposed upon the
task forces as well. Judge Cesell dismissed Plaintiffs’ claims,
finding that the task forces

de not directly advise the President or any federal agency
bat rather provide information and raecommendations for
consideration to the Comittee. Consequently, they are not
directly ‘established or utilized’ by the Fresident or any
agency ‘in the interest of obtaining advice or
recormendations., /

557 F. Supp. at s529. Likening the task forces to staff, the
court commented that “Is}tatf would be expected tc perform
exactly the sort cr functions performed by the tzsk forces at
issue - gathering information, developing work plans, performing
studies, drafting reports and even discussing preliminary
findings with agency employees." Ibid. Based on this finding,
Judge Gesell concluded that "{tlhe Act does not cover groups

performing staff functicns Such as those performed by the so~

called task forces.® Ibic. See 21so Washington Post . National

Council on the Arts, civ. i, No. 92-0955 (Db.p.c. April 29, 1992)

(informal, information—gathering working groups not subject to

13
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FACA). But see Federal Advisory Committee Management

Reqgulations, 41 C.Z.R. § 101-6.1004 (1) {subgroups subject to FACA
when “an agency accepts the groun’s deliberations as a source of
consensus advice or recommendaticons®) .
Similarly, the regulations under FACA exclude from the Act’s
coverage
(m]jeetirngs of two or more advisory committge Or subcormmittee
members ccnvened solely to gather informaticn or conduct
research for a chartered advisory committee, tc znalyze
relevant issues and facts, or to draft proposed position
papers for deiiberaticn by the advisory committee cr a
subcommittee of the aavisory committee.
%1 C.F.R. § 101-6.1004(k). Plaintiffs have alleged no activities
by the working group +that fall outside of these activities.
Based on thke case law and *he appropriate regulations,
therefore, the court finds that the interdepartmental working

—

Jroup (2s well as the fifteen cluster groups into which it has

"Egggidivided) directly compares to the task forces inm and

£fuily meets the exclusion of § 121-6.1004 (k).

The declaration of

~
ormulating proposals to be reported to

the Task Force so that the Task Force may present its legislative

proposal to the President; the ciuster dgroups are not providing

has represented that

{olniy the Task Force wiil have authority to forward
reécommendations to the President, and only the Task Force
will provide advice tag the President. The interdepartmental
working group is not charged with responsibility for making,
and will not nake, recommendations to the President, and
will not ctherwise directly advise him.

14
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Magaziner Deciararion ¥ 5. In their complaint, plaintifss have
Dot chargeg otherwisa. 7g adept again the iangquage of Judge
Gesell;
{1]1f the [working groups] were in fact Providing advice
directly to the tPresident], they might indeed be
functioning as &dvisory committees with the Ceaning of +he

Act. However, , ., . blaintiffz have Wholly fajiled tq

demonstrzte o7 depssition or otherwise tnat sucp is the
case.

NAEC, 557 7. Supp. at 529, Therefore, defendants” motion to
disnmiss any claims concerning the working group is granted as
blaintiffs fajij to state a claim upcen which raljef nay be

Sranted. See red. x. Civ. p. 12(b) (6) .1t

"This is not a fact-intensive case. Therefore, if the court
bhad not dismissed the warking Sroup claims on Rule 12 (b) (6)
grounds, it nonetheless would have granted defendante nmotion for
Summary judament as to those claims under Rule sg, Plaintiffs have
alleged that the cluster groups are doing more thanp merely
gathering information {althougn they have Not, as tke court noted
above, alleged that +the cluaster groups are engaging in any
activities that fall outside the Parameters cf 271 C.F.R. § 101~
6.2004(k)). Plaintiffg’ Memorandum at 23-25. Defendants deny
Plaintisfs- allegations, however, relying on the declaraticn of Ira
Magaziner, In risg declaration, Mr. Magaziner states that
“[s}nortly after January 25, +he interdepartmental working group
began an intensive effort to gather information concerning the

Jroups and subgroups [further subdivisions of cluster groups] have
been meetinq'regularly 2s part of anp intensive effort t2 document
the impact  of existing health care policies and tg gather
information on possible alternativ -7 Id. at ¢ 19.

Plaintiffs have noved for expedited discovery in thig case.
ngever, in their mnemorandum filed March 4, 1993, vwhich was

temporary restraining order as well as an opposition to defendants’
mOLion to dismics Or Ior summary Jjudgment, pPlaintiffs did not
include a declaration that further discovery was necessary befaore
SUmmary judgment could be granteg (2s required by Fed. ». civ. p.
S6(f)). Under Fed. R. Civ. p, S6(e) and Loeal Rule 103, therefore,
the court myst accebt the facts set forth in defendants’ atfidavit
as the facts on whnicn Judgmant sball be hag, There thus are no
genuine issues of material fact ang Sunrary judgment ig appropriate

15
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S.  Cenclusion.

Thus, although the court kas a responsibility to construe
FACA so as to avoid a constitutional gquestion if possible, that
construction is invalig if it Completely subverts the explicit
definitions orf words provided by Congress. The court concedes
that defendants bPresent an attractive option: all the court must
do is stretech the scope c¢f tre word "employee® just enough so as
o include the rirsc Lady within its gurview.? 1f tha court

were to accept cdefendants’ Suggsstion, it would be able to hold

on this issue.

uThe.record.suggests cthat Congressman william F. Clinger, Jr.,
the ranking Republican nember of the House Committee SNl Govermment
Operations, ig "introducing iegislation . . , which will include
the spouses of the pPresident ang Vice President under the

Letter <¢rom Congressman wWilliam F, Clinger, Jr.., to President
William J. Clinton 2 rFeb. 1, 1992) (attached +o affidavit of
Genevieve M, Young) .

In kis letter to President Clinton, Rep. Clinger advised the
President that the Task Force violated FACA and asked that the
President "taxe immediate Steps <o ensure that no further
vislations of thig ACT ccour." Ibid. Rep. Clinger suggested that
President Clinton reRedy this vielation by ensuring that the Task
Force comply with FACA or by “submit[+ting] legislation to Congress
Seeking an exemption for +hisg task force from the FACA provisions.®
Ibid. President Clinton‘s response, througn his counsal Bernard w.
Nussbaum, was that "[ilt is our opinion that the Federal Advisory
Committee act ("FACAY") does not, and was not ‘ntended by Congress
to, apply to the heaith care task force.v Letter fronm Bernard W.
Nussbaum to the Hop. Jilliam F. Clinger, 5r. 1 (Feb. 5, 1993)
(attached to affidavit of Genevieve M, Young) .

A4S a result of the court’s rejection of this position,
President cClinton haa oW  precipitated a constitutional
confrontation. of Course, passage of legislation (whiech bresumably
would be sicgned without hesitation by President Clinton) would
obviate the neeg for cases such as this involving the First Lady.
Passage of legisiation ig advantageous for another reason as well:
action by Congress, rathar than the Hjudiciail rewriting of an
inconvenient Statute which defendants seek, is the proper way for
laws to be made in this democracy,

16
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that FACA did noe Apply to the Task Force and thereby avoigq the
constitutional question. Eowever, rewriting ConQressional
Statutes sets g dangerous pPrecedent, even when the justification
is as popular as this one might be. The courts must stapg firm
and limit themselves +4 interpreting the law as it comes before
Them, not rewriting law zs best chey see fit. <This Principle is
particularily compelling since in thig democracy the judiciary is
not slected +o Serve the popular mandate, but rathker appointed to
énsure that the constitution and the laws ba justly interpretedq
and applied. wWhile the court takes no pleasure in determining
that ocne of the first actions taken by a new President is in
direct vioiation of a statute enacted by Congress, the cowrt’s
duty is to apply the laws tg aljl individuals.

Thus, having determined that the First Lady is not an

officer or employee of the Federal government, it follows +that
—_\

FACA applies to the Task Fores. The court must now address the
‘_’_—_—\

constitutional issye this case presents.

B. Separation of Pawers.,

The issue the Court must face is much more easily stated
than resolved: does the application of FACL to +the Task Force
impinge upon the President’s ability to perform bis
ccnstitutianally zandated tasks? The Supreme Court has long
recognized that the Constituticn’s division of governmental power
into three brancheg éndows each branch with 4 certain autonomy

that nust remaipn unchallenged bv the other two branches. See,

i7
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£-9., Nixon v. Admirnistrator of General Services, 433 U.S. 425
(1877) (“Nixon II"); Cnited States v. Nixon, 418 U.S. 683 (1973)

("Nixon I"). However, there are times when the protection of
constitutional interests reguires that this division ka breached;
to this end, the Court has found that there are circumstances

wnich permi* one branch to encroach on the domain of another

branch.

1. Intruding voon the President’s Powers.
When 2 separation of powers issue arises, the court must

first lcok to whether the statute prevents the President from

-

accomplishing nis Leutd ssigned functions. Public

Citizen v. U.S. Dep’t of Justice, 491 U.S. at <84 (Rennedy, J.,

concurring in sudgment): Morrison v. Olson, 487 U.S. 654, §95

(1388); Mixon T, 418 T.S. at 711-12. The court conciudes that
\
FACA does.

Article IT, section I of the Constitution states that the

Fresident “shall from time to tige . . . recommend to [Congress’]
Consideration such Measures as he shall judge necessary and
expedient."® In order to formulate these measures, defendants

claim, the President must be able to weet confidentially with his

“Plaintiffs have azrqued +hat the Constitution does not
obligate the President tg propose legislation but rather onty
permits it. Thus, they conclude, FACA does not impair the
President’s duties. The court disagrees. Even though <the
President need not vropcse legislation under the Constitution, it
certainly is within his enumerated powers. Thus, if FACA impedes
his ability to recommend measurss to Congress, it necessarily
impinges upon the exercise of his Constitutional duties.

18
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advisors. He must be able to trust that his advisors shall Speak
}l with complete candor and that they will not be cowed by the fear

Of premature public reaction.

—

FACA

apply to the Tagk Force. A realistic and practical appraisal of

. . T
the application of Faca +o these presidential aav1sor§4§eveals
\

that- orevents the President from receiving the full measure

_of the Task Force’s advice. When confidentiality is compromised

and advisors are afraid to speak, the President is necessarily
hampered in his ability to obtzin the information he needs to
offer propcsed legislation to Congress. Thus, the court holds
that the application of FaACA bresents “the potential for
disruption® of the President’s accomplishing his constitutionally
assigned tunctions, Hixon II, 433 U.S. at 443, ané tkat FACA

intrudes on the President’s powers. See Morrison, 487 U.S. at

695.

2. Balancing the Interests.
==22anClng The Interests

The next step in the inquiry, then, is to determine whether
this Congressicnal Intrusion "is justified by an overriding need
to promote objectives within the constitutional authority of
Congress.” Ibid. To conduct this inquiry, the court must
distinguish between two types of Task Force meetings: those at
whichk the Task Force is gathering or reporting information and

facts; and those at which the Task Foree is fornulating its

19
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recommendations for the President. The executive branch’g
interests in taese Two types of neetings are different; thus,
when the cour: weichs whem against Congress‘ interests, it
Teaches different results.

Before atteapting to balance the interests of the respactive
branches, nowever, the court must examine the nature cf the
Presidential pocwer defendants assert: if the Constitution
explicitly grants the power To the President, tken Congressional
requiation of that power zanno: be tolerated. As Justice Kennedy
recently noted. "where the Constitution by explicit text commits
the cower at issue to the exclusive control of tke President, we

have refused to tolerate 20V intrusion by the Legislative

Branch.” Public Citizen, 291 T.S. at 485 (Xennedy, J.,
concurring in the Jjudgment). On issues such as this, the
Constitution has struck the balance between Congress and the
President, and this court may not permit thke legislative branch
o impose its restrictions cn the President as he performs his
censtitutional okligations.

0f course, the President’s pbower to propose whatever

legislation he deens necessary is a power afforded solely to the

“Distinguishing between fact-finding and deliberating is not
novei. See, ¢.g., Commen Cause v. Nuclear R latory Comm‘n, 674
F.2d 921 (b.c. cCir. 1882) (addressing pre-decisional processes
under Govermment in the Sunshine Act), and Washinotcon Post v.
Natiopal Council on the Arts, Civ. L. No. ¢2-0955 (D.D.C. Apr. 29,
19982) (informal, information-qathering working groups not subject
o FACA). A similar distinction has zlso been recognized in the
deliberative process privilege in exemption five of the Freedon of
Znformation Act, 5 U.5.C. § 952(b) (5). 3ee, g.g., EPA v. Mink, 410

U.s. 73, 89-91 (1973).
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President. ‘lowever, the explicit power is a limited one: it
only precludes Congress rrom barring the President’s proposing of
legislation. Thus, if Congress, for whatever reason, regulated
the President‘s ability to propose legislation (for instance, by
limiting the president o only ten pieces of proposed lagislation
2ach tarm), that Tagulation necessarily would be unconstitutional
3s & violation of separaticn of bowers. However, where Congress
does not directly limit an explicit power of the President, hut
rather indirectly affects a rresidential power that is not
specifically cnumerated in tae Constitution (here, the power to
obtain the views of his advisors so that he night proposa
legislation), the statute is not unconstitutional per _se;

instead, the court must balance the inte . £ the two

branches.

As teo t
meetings of the
confidentiality is not present. As the Task Force is not
formulating or raporting advice and recommendatiens =zt those
meetings, there is no concern that the Task Force’s nmembers will
not be candid or that they will shrink from performing vheir

fact-finding for fear of +he public’s respornse. On the other

hand, +the congressicnal interast in openness and accountability

clearly is present at these meetings.‘<%he public has the right

to know what information is baing pr;;ek%ed to the Task Force and
/

by W;om~it’i§”ﬁgzggiaiven, to learn of the costs involved in the
\

gathering of the fact347énd\to attend these meetings. is the

/
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court finds t4at the President’s interest is cutweigkhed by

Congress’ interest, the court holds that tkhe Task Force Tust

- -ﬁ - * - &
comply with FACA and may not conduct any fact-finding cor

;nformatzon-gatherlng meetings until it has complied with its

requlations. o e
_—-\

Howev meetings at which +he Task

Force formulates its rzcemmendations for the President, the

Lalance weighs in faver of the President. WwWith respect to these

meetings, plaintiffs have demenstrated "no overriding
congrassional interest . . . that cutweighs FACA’s intrusion on

tke . . . power of the Przsident." Washinaren Legal Foundation,

691 F. Supp. at 492 (addressing U.S. Const. Art. IT, § 2). 2And,
it is at these meetings that the President’s need for candid
advice is at its Jreatest. The President’s interest in
confidentiality is pmimerce

irectly advises the President zs to what legislation he should

Plaintiffs primarily seek access to the Task Force’s

“The government argues that TFACA shouid be declared
unconstituticnal in its application to all meetings of the Tasi
Force, including those at which the Task Force merely gathers or
reports facts. However, this argument is too bread as it discounts
the important »alance the court must strike when it faces a
constitutional issue of +thisg nature: the balance bstween the
interests of Congress and the interests of the President. To adopt
the govermment’s position in toto (by not striking a balance and
Lelding that <the Fresident’s interest by definition ocutweigh
Congress‘s) not only would gut FACA but alisa would immeasurably
daugment the autonomy and power of the Executive Branch. Just as
e court cannot allow Congress impermissibiy to impinge upon the
President’s ability to perform his constitutional duties, it cannot
allow the President to dugment his power to the detriment of
cchgressional interests. '

22
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meetings, presumably so that they may influence the Tesulting
legislative proposals. However, defendants have averred that
plaintiffs will have opportunities to address the Task Force and
2ir their views 2t some of the Task rorce’s meetings. ind, the
court’s order will ensure that plaintiffs have zccess to all
information-gathering and fact-finding meetings. In addition,
any proposed legislation must be Eresented to Congress, and
plaintiffs will have &mple opportunity to lobby their
representatives and senators. The Task Force’s proenouncements
are not the fin2l word on the subject of health care reform.
Thus, any congressional interest in opening these meetings is
obviated by plaintiffs’ opportunities to address the Task Force
and Congress.

Plaintiffs also claim that the court should not hold FACA
unconstitutional because the President’s interest in
confidentiality and candor are protacted by the Covernmment in the
Sunshine act, 5 U.S.C. § 552b, which is incorporated into FACA
through § 10(d). However, §§ 552b(c) (1) - (10), which provide
ten excepticns to the general propositicn that all affected
meetings must be open to the public, are narrowly drawn and
highly specific; as a result, they hardly allow the President the

freedom he needs to perform his constitutional duties.!

“Only one of the evemptions even arquably applies tc the Task
Force. Section (c} (9) (B) exempts from the Act (and thus from FACA)
any infcrmation "the disclosure of which would - (B) in the case of
any agency, be likely to significantly frustrate izplementation of
4 Droposed agency action. . ., _® However, several courts have
addressed this provision, and a1l have construed the standard so
narrowly that no Task Ferce meeting could ever meet its terms. For

23
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Therefore, the court holds that the President’s interest at
these meetings outweighs the interest of Congress as cxpressed in
FACA. The application of FACA to these meetings is
unconstitutional as a viclation of separation of pevwers

principles,

3. Conclusicn.

Thus, the ccurt holds that the imposition cf FACA on the

President’s Force on National Health Care Refo

imp 1s51bly izposes upon the FPresident’s enumerz ar, as
fet Iorth in Art. II, § 2, to recommerd to Congr uch measures
- € deens necessary and expedient, »ut only as to & e

neetings of the Task Force st which the Task Foresz ulates its

/
recommendaticns or presents these racommendations e

President. The court therefore declares that the folibwing three

sub-sections of § 10 of FACA are unconstitutional as applied to

these meetings:

o Sections 10fa){(X) and 10(a) (2) directly arfect the

instance, in Common Cause v. Nuclear Reguiato Comm‘n, 6§74 F.2d4
921 (D.C. Cir. 1382), the Court of Appeals held that § (c) (9) (B)
did not exempt pre-decisional deliberations. In fact, the court
looked to the regulations accompanving the statute and held that
che § (<} (9) (B) provided only a very narrow exemption applicable to
very specific circumstznces. Similarly, in Public citizen v.
Nationsl Economi¢ Comm’n, 763 F. Supp. 113 (D.D.C. 1989), even
thougn the court found that publicizing the Commission’s hearings
"would alter the cutcome of the Commission’s work," 703 F. Supp. at
116, the court nonetheless held that § (c) (2)(B) d4id not apply.
Constrained as it is by Common Cause, this court can not now
reinterpret § (c)(3)(B) and greatly expand its sccpe. Thus,
plaintiffs’ reliance on the Covernment in the Junshine Act is
misplaced.

24
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President’s ability to perform his constitutional duty. Because

they open the advice and recommendation sessions of the advisory

committee to the public, thay would affect the candor with which

the committee’s members deliberate their findings and Proposals.

This prevents the President from receiving the advice he needs ts
recommend legislation to the Congress.

o Similarly, § 10(c), by subjecting the advice and
recommandation meetings to subsequent public scrutin « would have
the same effect on the candor of the advisors. These meetings,
T00, must be kept confidential.

However, the rest of FACA does not impose impermissibly upon
the President’s ability to parform his duties. Section 9(c), for
instance, which requires that a charter be filed, will not affect
the confidentiality of meetings. Section 10(2) (2)’s mandatory
announcement of all meetings - including advice and
recommendation meetings - alsc has no effect on the advisors’
deliberations; that the public knows that the Task Force is
meeting does not affect confidentiality within +he meeting or
impinge upon the President’s power.

Section 19(b) is also constituticnal since the deliberative
process exemption of the Freedom of Information Act, 5 U.S.C.

§ 552, will zllow the advisors the confidentiality they need to
enable the President to perform his obligations. This section
also addresses the product of the working group as zll materials
prepared for as well as by the Task Force shall be made available

to the publiz. Thus, the public interest in ensuring that

25
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special interests do not overly affect Task Force or working
group activities will be preserved.!’

Further, Saction 10(d) is not implicated since §% 10(a) (1)
and 1€(a){3) may not to be applied to the Task Force when it
reets in advice and recommendation meetings. All cther
Provisions of FACL likewise are enforceable against ail
proceedings of the Task Force.®

Since the avpplication of FACA to all other cperations of the
Task Forcs does not violata the separation of powers principles,
tke court will enjoin all further meetings of the Task Force
until such <ime as the Task Foree is in full compliance with each

of the reguiremsnts of FACA.

IV. THE PEMAINING THREE PRELIMINARY INJUNCTION CRITERIA.

A. irreparable Injury.
Plaintiffs argue that the court should follow brevigus FACA

decisions, particularly Pubiic Citizen v. Nationzl Fconomic

gomm‘n, 703 F. Supp. 113 (D.D.C. 1S8%9), and grant plaintiffs a

UnThis provision coupled with the requirement that complete
and accurate minutes of committee meetings be kept serves ta
prevent the surreptitious use of advisory committees to further the
interests of any special interest group." H.R. Rep. No. 92-1017,
924 Congress, 2d Sess. 1€ (1972).

“The court expresses one caveat: The parties have ailuded to
FACA’s balanced viewpcint reguirements (§5(b) (2)), but plaintiffs
have not raised the issue and the guestion has not been briefed by
the parties. Altbough it is uniikely that such a requirement could
survive the kalancing test zpplied in Part 2., above, the issue is
not properly before the court; therefore, the court will not decide
whetheér such a requirement impermissibly interferes with the
President’s ability to perform his constitutional tasks.

26
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preliminary injunction. Defendants, “or their part, claim that
plaintiffs will suffer no immediate irreparable injury for three
reasons:

o] since the Task Force is not subject *o FACL, the
plaintiffs have no rights under FACA;

o] since the partiss will have cpportunities to address
sSome of the Task Force’s meetings as well as the cpportunity to
address Congress (cnce the Task Force reports To the President
and he in turn proposes legislation based.upon the Task Force’s
advice); and

o since no meetings of the Task Force have beeﬁ
scheduled.

None of defendants’ contentions, however, distinguish this case
from National Econecmic Comm‘n.

First, the court’s holding in Part III., above, :s that some
of the meetings of the Task Force are subject to FACA; thus, the
first objection is not helpful to defendaﬁts. Similarly
unavailing is defendants‘ thixd argument as it is apparent that
the Task Force will neet shortly.®?

As to the second argument, defendants address only cne-half
of the problem. While it may be true ﬁhat plaintiffs will have

other opprortunities to arffect the course of the iegislation,

®This is merely z matter of logic. Created on January 25th
and given cnly 100 days to report, the Task Force is now in its
45th day of existence. By the court’s count, that leaves only S5
days to meet, gather evidence, formulate proposals, and report to
the President. This limited period, althougn probably insufficient

- for a tewpcrary restraining order, satisfies the criteria for a

preiiminary injunction.
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TACA's purpose is also to open - contemporaneously - to the light
QOf public scrutiny the workings of advisory committees subject to
FACA. This goal cannot he met if “he court does not enter a

resvraining order, as the National Fcoromic Comm’n court

observed:

The right to view the advisorv committee’s discusszion of
policy matters in public and the right to confront, through
observation, the decision-making process as it occurs, will
be obviated.

703 F. Supp. at 129.%7
The court therefore finds that plaintiffs have satisfied the

irreparable injury standard.

B. No Indjury to Other Parties and ths Public Interest.

The third and fourth Holiday Tours criteria are taken
together. Plaintiffs argue that the public interest, as set
forth in FACA, will be undermined if the Task Force meets without
first complying with FACA’s strictures. Defendants’ two
arcuments merely parallel their arguments on the merits of the
issue: first, that the Task Force shouid not be subject to FACA;
and sacond, that if the Task Force is subject tc FACA, then FACA

is unconstitutional. The court has already resoclved these issues

“rThe court recognizes that there may be merit in developing a
health care plan of the sort the President apparently envisions
largely cutside the public’s scrutiny; too much "sunshine" is not
necessarily productive and may result in half-baked or overcooked
plans. However, Congress has determined that public scrutiny is an
important element cf the decisional process, and the court does not
have power tc alter this judgment - correct or incorrect as it may
Pe - unless it infringes impermissibly on the Fresident’s ability
to perform his constitutional duties. '
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above and found that cefendants’ positions are unpersuasive (at
least in part). 1In addition, the Task Force may comply with
FACA’s chartering requirements in quick fashion; this thererfore
Serves mwore as an incenveniance than an injury. Finally,
exposing the fact-gathering and fact-reporting meetings to public
scrutiny similarly will not cause any significant injury to the
Task Force (which, a2fter all, had planned on opening some of its
meetings to the public anyway). Balanced against these minor
inconveniences is the great benefit to the public of opening the
Task Forca’s meetings to the public.

Therefore, the court finds that the public interest will be
served if the court grants plaintiffs’/ moticn in part. Again,
the National Fconomic Comm‘’n court is persuasive:

Rather than harm, [applying FACA] will highlight vividly the
essence or our democratic society, providing the public its
right to know how its govermment is conducting the public’s
business.

Ibid. Plaintiffs have therefore met all the criteris for a

preliminary injunction.

IV. CONCLUSION.

The court today is faced with two difficult tasks:
declaring an act of Congress unconstitutional; and declaring that
the actions of a new President violate the law. Nonetheless, the
Constitution demends that all "judicial Gfficers . . . shall be
bound by Oath or Affirmation{] %o support this Constitution,"
U.S. Comst. Art. VI, and this responsibility includes ensuring

that no branch of government appropriates the responsibilities of
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anotber branch. It is not a power to be taken lightly, but it ig
a power that rust be taken.

For the reasons stated above, plaintiffs’ motion for a
temporary restraining order and a preliminary injuncticn is
granted in part; defendants’ motion to dismiss or, in the
elternative, for summary judement is also granted in part. An

appropriate crder accompanies this memorandum opinion.

" e 0 Fomdes e

VRoyce C. Lambertn
United States Distriect Judge

DATE: @3- Rl

:::ihift SR § i
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIZ

ASSOCIATION OF AMERTCAN
PHYSTICIANS AND SURGEOQONS, INC.
et al.,

r

lerk, U.S. Distniet Coars

Plaintiffs, District of Columbia

Mol Nt Vsl ot et Nt N N N Mt S N

v. Civil Action No. 93-039%9
(RCL)
BETLLARY RODHZM CLINTON,
et al.,
Dafendants.

ORDER

The case comes before the court on piaintiffs’ motion for a
temporary restraining order and a preliminary injunction;
defendants’ moticn to dismiss or, in the alternative, for summary
judgment; and plaintiffs’ memorandum in opposition to defendants”
motion and in support of plaintiffs’ motion. Aiso before the
court 1s plaintiffs’ motion for expeditad disccvery.

For the rsasons stated in the accompanying memorzndum
opinion, and having held that the application of certain sections
¢f FACA to certain meetings of the President’s Task Forcas on
National Health Care Reform is unconstitutional as a vioiation of
separation of powers principles, it is hereby ORDERED that:

1. Plaintiffs’ wmotion for a preliminary injunction is
GRANTED in part. Defendants zre hereby PRELIMINARILY ENJOINED
from holding or conducting any meetings of the President’s Task
Force on National Health Care Reform and any subgroups or
subconmittees thereof until such time as the Task Force is in
full compliance with the requirements of FACA (except as provided

in 9 2 of this order!. 1In addition, ail fact-finding and fact-
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reporting meetings of the Task Force must comply fully with the
requiraments of FACA.

2. Defendants‘ motion to dismiss or, in the alternative,
for summary judgment is GRANTED in part. All claims based on the
interdepartmental working group are DISMISSED, pursuant to Fed.
R. Civ. F. 12(b)(8), for failing to state a claim upon which
relief may be granted. In additiom, plaintiffs’ claims based on
meetings of the Task Force which are neld for the purpose of
formulating advice and recommendations for the President are also
DISMISSED under Rule 12(b) (€). Sections §§ 10(2) (1), i0(a)(3),
and 10(c) of FACA are not applicable to these meetings since
their application to these meetings is unconstitutional as a
violation of separation of powers principles.

3. Plaintiffs’ motion for expedited discovery is DENIED.

4. Plaintiffs shall post with the Clerk of the Court a

bond totalling § 100.00 in cash or surety.

50 ORDERED. )
Royce C. Lamberth
United States District Judge
DATE: _'22 1 4 ;.32
£ X AR - iy v“
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UNITED STATES DISTRICT COURT
FOR TEE DISTRICT OF COLUMBIZ

FILED

MEB 1 3e3

ivweu

ASSOCIATION OF AMERTCAN
PHYSICIANS AND SURGECNS, INC
et al.,

.r

Slerk, U.S. Cistniet Cours

Plaintiffs, District of Cclumoia

L ek P L P I WP N N G

v. civil Action No. $3-03s9
(RCL)
BETTLIARY DODELM CLINTON,
at al-'
Defendants.

ORDER

The case comes before the courc on plaintiffs’ motion for a
Cemporary restraining crder and a preliminary injunction;
defendants’ motica toa dismiss or, ig the alternative, Zfor sSummary
judement; and plainti€fs- Jemerandum in opposition to defendants’
zotion and in support of plaintiffs’ wotion. Also before the
court is plaintiffs’ aotion for expecditad disccvery.

For the rsasons stated in the accompanying memcrzndum
cpinien, and having Rald “hat the epplicaticn of certzin secticns
cf FACA to cercain Deetings of the President’s Task forca on
National Healtk Care Reform is unccenstitutional as z violation of
separation s powers princivles, it is hereby ORDERED that:

1. Plaintiffs’ zotion for = preliminary injunction is
GRANTED in part. Defendants zre hereby PRELIM™ =7 INJOINED
from holding or conductin any meetings of the President’s Task
Force on National Zealtk Care Reform and any subgrecups or
subcozrittees thereof until such tine as the Task Force is in
full compliance with the requirements orf FACA (except as provided

w': a

=% 9 2 of This order!. In addition, all facrt-finding and fact-
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Ferorting meetings of the Task Force must comply fully with the
Tequiraments of FACA.

2. Defendants‘ motion to dismiss or, in the alternative,
SSr summary ‘udgment is GRANTED in part. &ll claims based opn the
intardepartmentai working grous are DISMISSED, pursuant tO Fed.
R. Civ., Z. ~2(b) (8), for fziling to state = clainm upon which
ralief nay ke granted. °n addition, plaintiffs’ claims based on
neetinys of the Tzsk Foree which are neld for the purpose of
ferculating advice and reccamendations for the President are alse
OISMIS3ED under Rule 12(b) (€). sSecrions §§ iC(2)(1), =0(a) (3),
and 10(c) =f FACA are net applicable to these meetings since

their application to these meetings is unconstitutional as a

. Vieolation of sepmaration of povers principles.

3. Plaintiffs‘’ notion for expedited discovery is DENIED.
4. Plaintiffs shall post with the Clerk of the Court a

bond totalling S 100.00 in cash or surety.

SC ORDERED. > f
.
@Q Q. Fowdoe U
Royce <. LCamper—n
United States District Judge
DATE: l.r\"\-;\ :5‘3
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

#SSOCIATION OF AMERTCAN )
PHYSICIANS aND STRGEONS, Cye.

!

y
et al., )
)
Plaintiffg, )
)
V. ) Civil Acticn MNo. 83-039¢9
) (RCL)
ZITIARY RODEAM CLINTCN, ) -
2T al., ) r1LED
)
Defendants. ) “aR 111993
Slark, J.3. District Coure
MEMORANDUM OPTNTON Qistrict of Columbia

This case raises one Of “he most difficuit issues faced by
tke judiciary: e separation of Powers betwean ;he legislative
and executisve pranches of goverrment. The case comes before the
COUrt on plaintisfgs nmotion for a temporary restraining order and
2 preliminary injunction ("Plaintiffs” Yotion"): defendants’
motion to dismiss or, in the alternmative, for Sumary judgment
("Defendants’ Yotien®"), zna claintifsg/ hemorandun in opposition
to defendants- 20tion and in suvport of plaintiffs' Totion
("Plaintifes- Reply"}. Tha issues have been fully briefed and
eloquently arcued in open court. For the reasons given below,
Plaintiffs’ =moriepg shall b2 granved In bart and defendants-

notion shall he garanted in part.

I. INTRODUCTION AND BACKGROUND.
President Clipren promised the american Feople during the
recent campaign that he would address the broklem of health care

in this ceuntry. Althougr expenditures on nealtk care are
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Tapidly ADproaching $ 1 txillien a vear and quickly outpacing
inflaticn, dissatisfaction with the present system of
administering mediecal care infects the nation.

Thus, cn January 25, 1993, President Clinton znnounceq the
Cr2ation of the Presidenc‘s Task Force on National Health Care
Referm, on advisory body comprised of six Cabinet secretaries,
several senior White House officials, znd the chairperson, First
Ladyv! Hiilary Rodhmam C)inten. The President charged the Task
Torce with PTesenting him with a health care reforg broposal ke
could present g5 Congress; the tvime limit was set at 190 days.

At the same bress ccnference, the President 2lsn anounced the
foraaticn of an inter-departmental working group, comprised of
more than 330 faderal emplovees, which is charged with gathering
and analyzing tze information on which the Task Force will rely
in formulating i+s proposal. The record indicates that the Task
Force has yet to meet (with the exception of the January 25 photo
epportunity), but the working group has been active, meeting with
frivate individuwals and representatives cf private organizations;
these meetings have not been open to the public. The Task

Force’s plans are to hoid some, but not all, of its meetings in

Plaintiffs are three not-for-profit corporatiens:
Asscciation of American Physicians and Surgeons, Inc., represents

physicians and CSteopaths: merican Council for Heal*k Care

'Althougn Congress uses the tarm "spouse of the President,” 3
J.S.C. § 105(e), both rlaintiffs and defendants use tie traditicnal
Cerm “Tirst Ladv." The coure therefore will adopt their usage.

2
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Reform represents health ~zra consumers; and Naticnal Lagal &

Policy Cantar seeks to bromote ethics in government. Zach has
SCught t= gain admittance to 2ll meetings of the Task Force,
Cclairming that § 10 cf Cle Federal Advisory Ccemmittee Act
f"FACA™), 5 U.S.C. 4pPD. 2 §§ 1-i15, mandates that such neetings be
open to thke nutiic. Plainuiffs’ claim is founded on the
Prepesition that since the First Zady is not z federal emplovee,
the Task Forece falls within the definition of an advisory
committee set forth in § 3 of FACA. See Part IIT.A.3., below.
Each plaintifs subsequently rcceived word from Bernmard W.
Nussbaum. counseil =2 the President, that FACA did not app;y to
the Task Torce, but that rrivate citizens would be allowed to
take part :n some of the Task Force meetings.

Faced with excliusion from some of the meetings, the
plaintiffs brought this suit. They seek a temporary restraining
order and a preliminary injunction which would bar the defaendants
from convening =z me2ting of the Task Fcrce or any subgroup or
subcczmitiee thereof without first neeting the regquirements of
FACA. Defendants have opposed this suit and moved tc dismiss or,
in the altermative. for summary judgment. They claim (1) that
TACA does not zpply to the Task Force; and (2) that even if FACA
does apply toc the Task Force, that zpplication would violate
article II, section 3 of the Constitution. The court will

address each of “hese questicons in Part III., heicw.
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II. STANDARDS FoR A PRELIMINARY INJTNCTION.?

when tha blaintiffs demonstrate that they have mat <he four-part

Test gf Hashinaren Metrn., 2rea Trensit Com‘r v. deliday Tours,
539 F.24 841, 243 (D.C. Cir, 1877):

1. that they have a Substantial likeiihood ~f Success on

the merits;
2.  that irreparable injury will result in the absence cf a
prelininary injuncriocn;
3. that no other parties will be harmed if tha injunction
is eatered; and
4. that the public interest favors entry 2f the
injuncrion.
The ccurt finds that eack of these is present.? The discussion
of the first criteria, likelihood of success on the merits, isg
contained in part IIT., below. The remaining three aspects of

the Holiday Tours standard are addressed in prart Iv.

IIZ. LIRETLTECOD OF SUCCESS ON THE MERTITS.

standing. Regardless, in light of the Supreme Court‘s decision in
Public Citizen Y. 0.S. Dep’t of Justice, 491 U.S. 440 (1989), any
objections woulg be overruled. Therefore, +“hig case and these
parties are Droperly before tha court.

*Tvpicaily, the district court nust balance these factors in
ordar to deterzine wnether an injunction should issue. See, e.q.,
Foundation con =conomic Trends <. Jeckler, 756 F.2d 143, 15152
(D.c. Cir. 1588). However, since the court fings below that

plaintiffs have et each of these criteria, the ccurt need rnot
perform this balancing. -
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A, FACA leg Ttz th Force.

1. FAQA'’s Lefinition o= 2n _idvisorv nggjt;eg.

The Federa} Advisory Cemmittge Act was vassed in 1972 with

W0 explicit goals in mind: first, to eliminate unnecessary
ddvisery cemmittees ang ensure that future commit-ces he properiy
justified; dnd second, =» increase the accountability of advisory
committees by opening their 2eetings to the general public andg
forcing disclesure of their purposes, nemberships, costs, apg
activities. waca § 2. To this end, Concress imposed severail
Fequirements upon the executive branch and most of its advisory
committees. These iaziude the filing of a charter (§ 9), timely
Publication of all adviscry ccmmittee neetings {§ 10(a} (2)),
pPublic Farticipation (g 10(z) (3)), ang disclosure of Sroceedings
(subject o tke limitad exceptions of the Government in the
Sunshine Act (5 u.s.c. ¢ 552b)) (§§ 10(b), (c), and (4)) .
Section 2(2) brovidas the definition of an advisory

comititee:

any committee, board, commission, council,
caonference, panel, +task force, or cther similar
group, or any subcommittee or other subgroun
thereor . |, | which is . , .

(b) established or utilized by the President
- - - in the interest of obtaining advice or
recommendations for the President Or cne cor more
agencies or officers of ‘he Federal
Govermmene. ., . .

5 U.s.C. app. :2 § 3(2) (emphasis added). The definition section

‘Derendants acknowledge rhav these reguirements apply to all
advisory committees. cefendants’ Moticn at 11 n.c.

S



N30 93

- doo07
DEPT .JUST CIV DV

14:28

then proceeds to exclude from FACA’s covarage two enumerated
“ommissions ang "{iii) any commit-ee which ig composed vholly of
full-tire officers or employees of tke Faderzi Coverrmant_»

Plajinrifres &Xque that the First Lady is not 2 federa]}
Cfficar or Smbloyee; thus, e ceurt sheuléd hoig that raca
s9verns the operations cf <he Task Force. Defendancs Counter by
invokirg the legisiativa intent of Corngress - liziting the
Pernicicus irfluense of "outsiders” on +he “orkings of the
federai governmment - angd Suggest that the court Should view Mrs,
Clinton as the "functional €quivalent of 3z federal empioyee, s
Defendanes- Motion at 9.

At issue, therefore, :is the definiticn or the words

"officer® ang "empicyee. "

2. Avoiding the Constitutional Question,

Defendantsg contend, arnd the court acknowledges, that
plaintifeg- reading c¢r raca - and their litera} reaaing of the
VCrds "officer“ ang "smpicvee" - rajses the constitutional issue

of the power cf Congress o requlatzs the power or the President.s

‘That this jg 2 serious constitutiona] question cannot he
disputed. Defendants note (Defendants’ Motion at <6) that the
five-justice:majority'in.Public Citizen regarded the.ccnstitutional
Questicn ag "serious" ang "undeniablie. " 491 U.s. at 466-67.
(Througk the use of statutory construction, however, the Court was
able to aveid the censtitutional issues.) Three justices (Justice
Kennedy writing for himsealf ag well as Chier SusTize Rehngquist ang
Justice O’Connor) concurreg in the judgment ang said that, in thejr
view, FACA was urconstituticnal as a violatiorn of separation of
powers principies wher applied +q the facets in thar Case. 491 U.s.
At 482-89. Justice Scalia took no Part in the case, ang Justices
Souter and Thomas rave Since replaced two of the members of the

Pubiic Citizen najerity.
£2384i¢ Citizen v
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Therefore, the first task of the courr is to detarmine vhather
Some rlausible interpretation O these terms will obviate tha
reed to examine tha constitutional question. As the Supreme

Court has frequently stated, "it :g & cardinal princivle that
his Court wijl Zirst ascertain whether a construction of +he

statute is fairly possible by which the questicn 32y be avoided.r

Srowell v, Eenson, 285 U.S. 22, 62 (1932) (footnote omitted).,
Thererfore, the ccurtrs first task is to determine whether
defendants- Preposed definition of "officer” and "emplovee, "
21lthouch seemingly contrary to the language of Title 5 of the
United states Caode, is "fairiy pPossible." If so, the Task Force

would ke exempted from FACA’s requirements, and “he

~constitutional question could be avoided.

3. The Definition of "tmployee.®

FACA is not a2 medel of lagislative drafting,‘e
and the court has several nodels to follew in its attempt to
COnsTtrue the statute so zs To avoid anv constituticnal issues.

For instance, and mest importantly, in Publie Citizen v. U.sS,

Dep‘t of Justice, 491 U.S. <40 (1989), the Supreme Court examined

tke word "utilizegn in § 3 oFf FACA to determine winether the

American Bar Association’ = Standing Committee on tke Judiciary,

‘Cne of the most vehement critics of FACA was the late Judge
Gerpard Gesell, who consistently decriad. the ambiguity of the
statute. See, 2-<., Nationai Anti-Hunger coalition v. Fxescutive
cocmmittee, =557 T, SUPP. 524, 530 (D.D.C.), afsra 711 F.2d 1071

(D.C. Cir. 1983); Nader v. Rarocdy, 396 F. Supp. 1231, 2232 (D.D.C.
1975).




431093

- . ’ ")’
id:29 . DEPT JUST CIV DV « 008

Which has for several decades provided the Departwent ©f Justice
with a ranking on ail prcroseq nominees for federal judgeships,
qualified as ap advisory ccumittee subject to FACA’s Strictures.
Justice Brennan, il tha while acinowledging that he vas
rejesting “sne common Sense of the term ([utilizel," 491 U.s3. at
32, proceeded s utilize legisiative history in orsar =—a £ind
that the Depart=ent of Justice did not "utilize# twe amp Standing
Commitrtee when it “atilized" it. As the Cours noted, "where an
otherwise acceptabie construction of a statute would raise
5erious constituticnai problems, the Court will construe the
statute ts avoid such rreblems unless such construction is
plainly contrarvy to the intenc of Congress." 491 U.S. at 4s6.
In public Citizen, the Court was successful in.construing the
statute in such a2 fashicon and i1t thereby avoided Laving to
address the ccnsﬁ‘tﬁtional question.” Simiiar teconiques of

statttory construsticn zre found in National Rescurces Defense
Y Hen=blles swegources Defepse

Council v. Eerrinraton, 637 F. Supp. 116 (D.D.C. 1586), and Nader

7. _Baroody, 596 F. STop. 1231 (D.D.C. 15875).

Although the court believes “here was little ambiguity in
the word "atilizew prior to tke Supreme Court’s holding in Publjc
Citizen, the court will nonetheless acceapt that Courc’s

determination that "utilize is a woolly verb, its contours left

District Tudge Jovce Hens Green, whose decision was directly
appealed to the Supreme Courr, had noted that the definition of
"utilizen 1ltimately adopted by tke Supreme Court pushed statutory
construction to the extrame 2nd was therefcre net fairly plausible.
She thus held =hat raca did apply o the Standing Committee.
Wasnirgton Teqal Foundation v. u.S. Dep’t of ~ustice, sS1 F. Supp.
483, 491 (D.D.C. 1988).
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undefined Ly the Statute itseif." 491 U.S. at 453. Zovever, tha

and Congressg has breciselv determired ~-eir neanings.

Neither "officer" or "embloyee® is included in the

definitions section of FACA (§ 3); in fact, in all fiftocen
gections of FACA, Congress Jave absolutely no Gescription or
Jloss as to who cualilies as "full~time cfficers 4ncd emplovees of
the rederszl Government." of course, the reason for thig glaring
Cmission is evident: congress already had prcevided, in §§ 2104
and 2105 of Title 5, compiete definitions for bctk words., 1In

relevant cart, chose Sections provide as follows:

Section 2104 - Officer
(2) For the burpose of this title (Title S}, "officer, "
SXCept as otherwise provided by this section or when
Specifically modified, means a justice or judge ef the
United states and an individual who is -
(1) required by law to be appointed in the civiil
Service bY one of the following acting in an
orficial capacity -
(2) the President:
{8) a court of +he Unitaed States;
(C) the head of an Executive agency; or
(D) the Secretary of a military departzent;
(2) engaged in tne perrormance of a Federal
funct:ion under Authority of law or an Executive
act; and
(3) subject to the supervision of an authority
hamed by Faragraph (1) of this secticn, or the
Judicial Conference of the United States, while
enqaged in the performance of the duties of his
office. . . .

Section 21c5 - Inplcyee
{a) For the Purzose of this title (Title 5],
"employee, " eXcept as otherwise provided by this
section or when Speciiically modified, means ap officer
and an individual whe is -

(1) zppointed in +the civil service by one of the

following &cting in an official capacity -

(&) the President;

g
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(B) & Member or Members Of Congress, or the
Congress;
(C) a member of a uniformed service;
(D) an individual who is an emplioyee under
this section:
(E) the h=ad c£ 3 Government contrzlled
corperation; or
(F) an adjutant general designated by the
Secretary concerned under section 769(c) or
title 32;
{2) engaged in the performance of a Federzl
functiosn under authority of law or zn Executive
aCt; ang
(3) subject to tre sucervisicn of an individual
Jamed by paragraph 1) of this secticn while
engaged in the performance or the duties of his
position. . ., .

5 U.5.Cc. 55 2204 ¢ 2105 (ezmphasig added) . These secticns apply
t2 FACY, and i= is apparent that Mrs. Clinton Zeets neither
definition. First, Mrs. Clintan 1S not appointed to the civil
service. Second, tke President was not required by law to
appoint Mrs. Clinton to the civil service when bhe named her to
lead the Tasx rorce. in addition, defendants Prcvide no evidence
of cther Indicja of employment within the Government, such as the
iling of & Form S0 OT the taking of an cath of cffice. 1In
short, the statutory language is - unlike that of raca -
eXceedingly clear, ang Ars. Clinton simply does not satisfy
either definjcicn.®

Despite the long-accepted maxim that the plain larnguage of a

'Plaintiffs also urge the court to hold that the Kennedy Act,
S U.s.Cc. § 3110, similarly preciudes a finding that Mrs. Clinton is
an emplovee of the Federal Govermaent. This anti-nepotism statute
precludes the spouse of the President from being an officer or
emplovee of <+he Federal Government. Defendants contend that the
statute does not 2Dply. As the court finds that tke clear language
of §§ 2104 and :2:05 are sufficient to establish the rfact that the
First lLady is neitker an officer nor an emplovee, the court need
nOT :ddress this issue.

i0
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Statute shoulq €ontrol the courtss determination, defendants
argue that tne Gourt nonetheless Should examina thgq legislat;ve
history of Faca. Defendants conteng that Congress- PUrpose in
SNaCting FACA was ®Ssentially to ensure that "outsiderge - those

with private interests - could not advise the federaz Jovermment

land, "ingjderge . dovernment employees with ne Self-intaresteq
Dotivationg - did not need further cublic Serutiny; thus,
defendants conclucde, Congrass exempted advisory Committees
compriszag WDOlly of thase insiders frem FACA's Strictures.?
Jsing thig reasoning, the defendants assert that the First Lady

is just suen an lnsider zsg she represents rg Brivate interests;

amplovee. Defendants also assert that thig conclusiecn jg
bolsteree by ke faet that Congress has approoriated funds for

the spouses of the ’resident ang the Vice President and their

functions. 3 U.s.c. §§ 105(e) ¢ 106(c).

The court disagrees with defendants- bosition, First,

‘The ¢ ' 2 similar theory while defending
Washingsog Legal Foundation v. o. - Dep‘t Justice, 631 7. Supp.
483 (D.p.cC. 1988). In that case, however, the govermment took the
Positicn that Congress‘g intent in Faca ¥aS o expose to the light
of publie SCTutiny the activities of "Private speciaj interestge

likeneq <«go the “outsidergn attackeda ipn this Proceeding. The
Washinggon Legal Foundation court, however, did not accept the
Jovermment ‘g argument secayse suck an lnterpretation worked too
much violence on tke plain language of the Faca Statute. The court

today is faced with language™ that 1S even less open tgo
intgrpret_:ation, and the coure thus does not adopt defendantg

11
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although is exemptad tarticular bodies frox FACA, Congress did
10t exclude the First Lady; nor did it then decree (and it hag
N9t decreed since) that the President‘sz spouse ualilies ag ap
SIblcvee - or even 4 ‘Juasi-emplicyee" - of the federal
goverrtment. Second, congress Aid not legislate a distinction
kLetween "insiders* ang “outsiders," but rather between "full-time
9Zficers zng €ODicyees of ke Federai Government® ang those who
do not peet the definitigns broviced in § T.S.C. S§ 2104 ang
2105. Third, 10 court kas "held that an [individuzi‘s oxr}
2dvisory groun’s civie, kenign, or neurrai motives place jie

bevond the STatute’s reach." Jashingten reaal Foundation, 691 F.

Supp. &t 490. 1 short, defendants’ analysis of the legislarive

intent of raca is not persuasive.

4. Ihe Interdepartoental Working Group.

Plaintiffs have also asserted that the interdepart:ental
Vorring group® is an advisory committee to the Task Forze ang
“herefore ig similariy subject +o FACA. Although the court’s
resoiution ef the questicn of the applicability of FACA t»o the
Task Force woulga Seem te resolve this issue in favor of
nlaintiffs, particularly as defendants have admitted that the
workirg group is meeting with privace citizens, the question is
significantly more difficulc.

Unlike the issue addressed in Part Z-, however, this is not

Wrhe WOrking group been subdivided into £ifteen task-specific
cluster groups. Declaration ot Ira Magaziner ¢ 15.

12
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2 questTion of fipst impression for the court. The rrarework for

e court’s diseussion is provided by National Anti-~Hynger
Cealition v, Executive Cormittee, S57 F. Supp. 524 (D.D.c.y,

gff’d 711 F.zg 1071 (D.c. ¢

T. 1883) ("WAHC™). In that case,
Fresident Readgan nad created by Executive Order a 150-member

Ixecutive Committae comrrisad alimost entirely of Tepresentatives

ot the private SeCTor; FACA clearly applied to this Eody.
Subporting the Executive Cemmittee were thirty-six cask forces,
€act chaired by mempers cf the committee. Plaintiffs brought

suit ang demanded =hat FACA's reguirements ke imposed upon the

task forces as well. Judge Gesell dismissed Dlaintiffse claims,

finding that +the task forcas

de rnot directly advise the President or any federal agency
Eat rather Provide informationa and recomrendations for

consideration to the Comittee. Conseguently, they are not
direccly ‘established or utilized-’ by the Fresident or any

agency ‘in +he interest of obtaining advice or
rTecommendations. /

557 F. Supp. at s3ao. Likening the task forcses tc staff, the

COUrt ccmmented tkat "’'s1tzff wcould be expected tc perzaorm

exactly the sors oy Zuncticas performed by the tzsk forces at

issue -~ gatkering information, developing work plans, performing

studies, drafting reports and even discussing preliminary

findings with agency emplcvees.” Ibid. Based on this finding,

Judge Gesell cancluded that "ftlhe Act does not cover groups

performing scarfs functicas suzh zs those perforred Ey the sa~

called task forces.» thic.

See 2150 Washington Post . National

Council on the Arts, Civ.

"1-0

. No. 92-09s5 (D.Dp.C. April 29, 1992)

(informal, infcrmation—gatnering Working grouvs not subject to

13
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fACA). But see Federal Advisory Committee Management

rRequlations, 41 c.r.xz. s 101-6.1004(1i) {subgroups Subject to FACA
whan "an agency iccepts the grour’s deliberations as a source of
consensus agvice or Teccmuendaticns®) .

Similariy, the regulztions under FACA exclude rrom the Actr’s

coverage

(mleetings of two or more advisocry conmittge Or subcommittee
members ccnvened solely to gather informatica or conduct
research fcr a2 chartared advisory committee, tc zpalyze
relevant issues and fzcts, or ta draft proposed position
bapers for deliberaticn by the advisory committee cr a
subcommittee or the aavisory committee.

2l C.F.R. § 1G1-£.1004 (k). Plaintiffs have alleged no activities

by the working grour ttat fall outside of these activities.

Based cn the case iaw and the appreopriate requlations,
therefore, the court finds +hat the intercepartmental working
3TOuUp (2s well as the fi<tsen cluster groubs into which it has
been divided) directly comparass to the task forces in NAHC and
fuily meets the exclusion of § 121-6.1004(k). The declaration of
ira Magaziner damonstrates rrat the various cluster croups are

Jathering infecrmation and formulating preposais to be reported to

the Task Zorez so that the Task Force may present i:g legislative

Proposal to the President; the cluster groubs are not providing
the Task Forze with "consensus advice." Morecver, Mr. Magaziner

has represented that

{olriy the Task Force will have authority to forward
recommendations tc the President, and only the Task Force
will provide advice to the President. The interdepartmental
working group is not ciarged with responsibility for making,
and will not nzke, recommendations to the President, and
wWill not ctherwise directly advise him.

14
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dagaziner Deciaration ¢ 5. 1p their complaint, Plaintiffs have
Gt chargseg ctherwisa. 7o adept again the ilanguage of Judge

Geseil}

(i1f the (working groups] weres in fgcp_p;ovidinq advice
directly te tne (°resident], they IGET indeed bae
functicning ag 2dvisory committees with the Ceaning of +he

Act. Bowever, ., | | Dlaintiffz have Wholly fajleq to
demonstrzce S7 deossition Or ctherwise that Such is tha
case.

NARC, 557 7. Supp. at s29. Thereraora, defendants- I0tion tg
dismisg any <laims concerning the working group is granted as
blaintifre faii to state a claim upon which relief 2ay be

Sranted. See red. x. Civ. 2. 12(b) () .M

“This is aot a fact-intensive case. Therefore. if the court
bad ot aisnissed the ¥orking group claips on Rule 12(b) (6)
grounds, it nonetraless woulg have granted defendante- notion for
SUary judoment ag to those ciaims under Rule s¢. Plaintiffs have
alleged "that tne cluster groups are doing more than merely

above, alleged +har “he cluster groups are encaging in any
adCTivities thar fall outside the parameters cp 2l C.F.R. § 101-
5.2004(k)). Plaintiffsg~ Hdemorandur at 23-25. Defendants deny
Dlaintisfgs 2llegations, however, Telying on the declaraticn of Ira
Magaziner, In risg declaration, Mr. Magaziner States that
"{slhortiy after January 25, <pa interdepartmental worKing group
began an intensive erfort to gather informatiaen concerning the
Present health Care system ang alternatives for reform.« Magaziner
Declaratign T 10. Mr. Magaziner alsg averred that the "cluster

However, ip “heir zemorandum filed Mareh 4« 1993, which wasg
misstyled but Served as both = Ieply brief on their notion for a
— temporary restraining order as well as an opposition to defendants”
Tmotion to dismiss Cr Ior summary Judgmentc, Plaintiffs did not
include a declaration that further discovery was necessary before
Sumrary judoment could be granred (2s requireg oy Fed. R. civ. p.
56(f£j). Under Fed. R. Civ. p. S6(e) and Loeal Rule 103, therefore,
the court must a8ccart the facts set forth in defendantsg-’ affidavit
2s (he facts on wnicn Jjudgment Sball be haqd. There thus are pe
Jdenuine issues of Jaterial fact snd Sumrary judgment is appropriate

15
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3. Cenelusien.
Thus, 2ltheuch the court kas 2 responsibility tg construes

FACA so as to aveig & constituticnal question if Possible, that
construction is inveliig if iz Completely sutverts the exnlicit
Cefinitions of worcs provided by congress. The couse concedes
Taat dJefendancs Tresent an artractive option: all the court must
40 is streten the scope cf +rg word "emplovee" Just enough so as
t0 include the firsc Lady within its purview.? g tha court

were to accert cefencants” Suggestion, it would be able to hold

on this Issye.

“The recora SUGGESts cthat Congrassman Williasp F. Clinger, Jr.,
the Tanking Republiczn lember of the House Committee cn Govarmment
Operations, is "introducinq egislation . . « Which wiil include
ke spouses of the President and Vice President under the
definition of full-time federa] officer for the DUurposes of FACA."™
Letter <rom Songressman William F. Clinger, Jr., tg President
William 7. Clinton 2 rrab. 1, 1992) (attached =5 affidavit of
Genevieve M. Ioung) .

In his letter <o fresident Clinton, Rep. Clingar advised tke
President that the Task Force violated FACA and asked that the
Fresident ‘'take meqiate steps +o ensure that o further
viclations of th:ig #CT soour.Y  Ipid. Rep. Clinger suggesteqd that
President clineon renedy this vielation by enswring that the Task
Forca Comply with FiCA o- jopls "submiz{*irg) legislation to Congress
Seeking an eX¥emption £or this task force frem the Faca Crovisions.«
ibid. President Clinton‘s response, througa his ccunsel Bernard w.
Nussbaum, was that "rijt is our opinien that the rederal Advisory
Committee Act ("FACA"™) Gpes not, and was not ‘ntended by Congresg
to, apply tao the healith care tzsk forca_" Letter fron Bernard Ww.
Nussbaum +tao the Hon. William F. Clinger, sr. 1 (Feb. g, 1993)
(attacked *+o affidavit of Cenevieve M, Joung) .

AsS a rasult ot the courr’'s rejection of <+his position,
President Clinten 1as  now pPrecipitated a constitutional
confrontaticn. Of course, bessace of lzagislatiop (which bresumably
would ke sigmed vitkout hesitation by President Clinton) would
obviatea the neeg for cases such as this involving “he First Lady.
Passace of legisjation ig advantageous for ccother rzason as well:
action by Congress, rathar chan the =udiciaj rewriting of an
incenvenient Statute which defendants seek, is the proper way for
laws to be made in this Jamocracy.

16
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Haat FACA did noe aDply <o the Task Force and thereby aveid the
constitutional Suesticn. Zowever, rewriting Congressionaj
statutaes sers g dangerous Precedent, even when the justificaticn
s as popular &S tais cre zigkt be. The courts nust stand fiym
and limit themselves T2 interpreting the law as it comes beafore
tiem, rot Tewriting law as bestc <hey see fit. Thisg Principle is
particularly Compelling since in this demccracy the judiciary is
LST =21lected +5 Serve tle popular mandate, but racker appointed +g
énsure that the constitution and the laws ba justly interpreted
2nd applied. while the Court takes no pleasure in determining
“hat one of «4¢ £irst actions taken by 2 new Fresident is in
direct Viclaticn of a Statute enacted by Congress, the court’s
duty is to aApply the laws tg aij individuals.

Thus, having determined that the First La&y 1s not an
Officer or employee cf the Federal govermmen:, it follows +hat

Faca applies to the Task Force. The ccure must now address the

Tke issue tne COUrt must face is much Dore easily stated
than resolved: cges the applicacion of Fach o the Task Force
impinge upon the Fresidentrg abilitv to perform kis
conscituticnally Tandated *tasks? The Subreme Court has long
recoanized that the Constituticn‘s division of governmental power
into three branches sndows €ach branch with a certain autonomy

that Just remain unchallenged kv the other two branches. See,
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2-G., Ni¥on v. Administraror of General Services, 433 U.S. 425

(1977) (“"Nixom IImy: Cnited States v. Nixon, 418 U.S. 683 (1973)

("Nixon I"}. ‘Yowever, ‘here are times when the protection of

£ this end, tke Court has Zound that there are circumstances

wnick rermis cne branch +o encroaci on the domair oI znotvher

1. nt¥ading vron the President’s Powers.
—M

When 2 separaticn of powers issue arises, the courc must
first lecck to whether the statute prevents the President from

accemplishing his £ constitutionally assigned functions. Public

Citizen v. U.S. Dep’t of Justice, 491 U.S. at 484 (Rennedy, J.,

concurring in judgment); Yorrison v. Qlsor, 487 U.S. 554, 695

(1588); Nixon T, 418 G.S. at 711-i2. The court concludss that
FACA does.

adrticle II, sectioa I of +he Constitution states that the
Fresident “shall from tizme to tige . . . recommend to {Congress’]
Consideration such Measures as pe shall judge necessary and
expedient. "™ In ordar <o Zormulate these measures, defendants

claim, the President must be able to reet contidentizlly with his

“Plaintiffs have arqued +=hat <the Constitution does not
obligate the =cresident =o Eropose legislation but rather only
perrits it. Thus, they conclude, FACA does not impair the
President’s autles. The court disagrees. Even tkhough the
President need not vropecse legislation under the Constitution, it
certainly is within his enumerated powers. Thus, if FACA impedes
his ability to recommend measur=ss to COngress, it necessarily
impinges upsn the exercise of his Constitutional dutias.

18
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advisors.(}%imust te able to trust that his advisors shall speak
with complete candar and that they will not be cowed bv the rear
oI premature public reacticn. That candor is risked should FACA
2PPbly to tke Task Force. realistic and practicali appraisal of
the application of Faca To these presidential advisors reveals
“hat FACA prevents the President from receiving the full peasure
of <he Task Forzce‘s advice.' When confidentiality is compromised
2nd zdvisors are afraid t- speak, the President is necessarily
hampered in his ability ts obtzin the information he needs tg
otffer tropcsed lagislation to Congress. Thus, the csurt holds
that the applicatisn o= FACA presents “+he potential for

disruption* =f the President’s accomplishing his constitutionally

~assigned tunctions,| ¥ixon II, ¢33 U.S. at 443, and tkat FACA

intrudes on tze President’s powers. See Morrison, 487 J.S. at

885.

2. Balancing *he Interests.

The next step in the inquiry, then, is to determine whether
this Congressicznzi intrusion "is justified bv an overriding need
t0 Dromote objectives within the constitutional authority of
Congress." 1bid. To econduct this inquiry, the court must
distinguish between two types of Task Force meetings: thosg_gg,

— whick the _ask Force_-: dgathering or renortlng information and

PIRGRRNEIN S
P

e e -

facts; and tnose ac "nlch the Task Force 1s formulatlng its

19
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:%%eccnmendatians Ier tha President. The executive branchrg
interests in these two types c¢f neetings are different; thus,
when the court weichs t=em a2gainst Congress‘ interests, :¢
Teacnes diffsrent results.

Before attempting to balance the interessts of +he raspective
=ranches. nowever, the cours must examine the nature c: the
Presidential rccwer defsnaants assert: if the Constitution
exclicitly grants tae power <o tls President, then Congressional
requiatisn of that vower sznnot be tclerated. As Justice Kennedy
recently ncted. "where the Constitution by explicit text commits
the sower 2t izsue to the exclusive contrel of +the President, we

bave refusec to toleraz-e anv intrusion by the Legislative

Branch.” Dublic Citizen, 191 T.S. at 485 (Xennedy, c.,
concurring in the judcment). On issues such aé this, the
Constitutior has struck t:e balance ketween Congress and the
President, and this court 2ay not permit tke legislative branch
0 inpose its rastrictisas on the President zs he zerforms his
censtitutional czligatvions. _

Of course, the President’s DOwWer TC propose whatever

legizlatian he ceens necessary is a power afforced solely to the

“Distinguishing between fact-finding and deliberating is not

novel. See, e.g., Commen cause v. Nuciear Peculatory Comm‘n, 674

— F.2d 921 (D.c. cir. -282) (addressing vre-decisional processes

under Government in +he Sunshine Act), and Washingtcn Post v.

Natioral Council on the Arts, Civ. A. No. ¢2-0955 (b.D.C. Apr. 29,

1992) (informal, inforzaticn-qathering 7orking groups not subject

to FACA). 2 similar distinetien nas zlso been recognized in the

delikerativa process privilege in evemprion five of the rreedon of

-nforzation Act, 5 U.S.C. § 552(b) (5). See, e.g., ZPA v. Mink, 410
U.S. 73, 89-91 (1973).
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President. However, the explicit power is a limited one: it
°nly precludes Congress =rom barring the President’s Dropeosing or
legislation. Thus, if Congress, for swnatever Teason, regqulated
the President’s ability to rropose lagislation (for instance, by
limiting the cresident %5 onlv zen bieces of proposed i=zgislation
2ach tarm), char “aqulation necessarily would be wneenstitutional
3s 2 violaticn cf separatien cf powers. However, where Congress
does not directly limi= apm explicit power of the President, put
rather indireczly affecrs a rresidential power that s not
specifically =numerated in toe Constitution (here, the power ts
obtain tRe views of his advisors so that he might Troposa
legislation', the stattte is not uwaconstitutional per _se;
instead, the court zust balance the intarests of the two
branches.

As to the information—gathering and info::aticn—reporting
meetings of the Tzgk Force, the presidential interesc in
conridentizlity is not present. As the Task Forcs is pot
formulating or raperting aavieca and reccrmmendaticns zt those
neetings, <here iz nog concern that the Task Force’s members will
1ot fe candid or «hat vhey will shrink from performing +heir
fact-finding for fear of the public’s response. 0Op the other
hand, the congressicnai interest in cpenness angd accountability
clearly is present at these meetings. The public nas the right
o know what information ‘s baing presented to the Task Force and
oy whom it is being given; to learn cf the ccsts iavoived in the

gatharing of the fzets; and o attend these meetings. is the
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Sourt finds thar the Fresident’s interest is cutweighed by
Cocngress’ interest, the court J0lds that tke Task Force must
comply with FACA and R2Vv n5t conduct any fact~-firding er
informat‘?_on-gatherinq Leetings until it has complied with its
requlations.s

However, witk —espect tc the meetincs at whica “he Task
Force forrulates itg Tzcemuendaticns for the President, the
Falance weighs in fzvor Cf tThe President. With respect to these
meetings, plaintiffs have demenstrated "no cverriding
COngrassional izmterest . . . that cutweighs FACA’s intrasion on
tBe . . . power of the Drasidenc.® Washingeen legal Toundation,
891 F. supp. at 492 (addressing U.S. Const. Art. IT, 5§ 2). 2nd,
it is at “=ese meetincs trnat the President’s need fcr zandid
advice is zt :tg Jreatest. The President’s interest in
confidentiality is particularly present as the Task Force
directlv advises the Fresident as to what legislation re should

. Propose.

Plaintifss primarily seek access tc *he Task Forcz‘s

“The zovernment argues <that FACA should be declared
dnconstituticnal in its apelication to zll meetings or the Task
Force, including those at which the Task Force merely gathers or
Ceports racts. However, <hisg argument is too brecad as it discounts
che important %alance the court must strike when i+t faces a
constituticnal issue of -his nature: the balance batween the
interests of Corgress and the interests of the President. To adopt
the govermment‘s position in tote (by not striking a balance and
Lelding that <the Fresident’s interest by definition ocutweigh
Congress‘s) not only would gut FACA but also would immeasurably
dugment the auconomy and power oSf the Executive Branck. Just as
T3e court cannot allow Congress impermissibly to inpinge upon the
Presicenz’s 2Dility to perfors his constituticnal duties, it cannot
allow the President o fugment his power to the detriment of
cengressicnal interests.

<2
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neetings, presumably so that They may influence the resulting
legislative proposals. HZowever, defendants have avarred that
Blaintif®s will have opporrunitias to address the Task Force and
21r their views at some of the Task Force’s meetings. And, the
court’s order will ensure that plaintiffs have zccess to all
information-gatherinq and fzct-finding meetings. In addition,
any provosed legislation must be cresented te Congress, and
plaintifss will have amDle ovportunity to lobby their
representatives and senators. The Task Force’s pronounceaments
are not the Zinzl word on the subject of health care reform.
Thus, anv congressional intarest in cpening these meetings is
obviated by plaintiffs’ opportunities to address tke Task Forca
and Congress.

Plaintiffs also claim that the ceurt shoul& not hold FACA
unconstitutional because the President’s interest in
confidentiality and candeor are vrotacted by the Government in the
Sunshine act, 5 U.S.C. § 552b, which is incorporated into FACA
through § 10(4). fowever, §§ 552b(c) (1) - (10), which providae
cen excepticns tc the general prorpositicn that all affected
meetings must be open to the public, are narrowly drawn and
highly specific; as a result, they hardly allcw the President the

freedom he needs to perform his constitutional duties.'s

“only one of tne exemptions even arguably applies tc the Task
Force. section (c)(9)(B) exempts from the Act (and thus from FACA)
any infcrmation "the disclosure of which would - (B} in the case of
any agency, be likely to significantly frustrate ioplementation of
4 Droposed agencv action. . . .® However, several courts have
addressed this provision, 2nd 211 have construed the standard so

narrovly that no Task Ferce meeting could ever meet its terms. For

23
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Therefore, the court holds that the President’s interest at
these meatings outweighs the interest cf Congress as exprassed in
FACA. The application o TACR to these meetings is
unconstitutional as a viclation of separation of powers

principles.

3. Conclusicn.

( Thus, <he ccurt holds that tha i:positioq ci FACA on the
President’s Task Force on National Sealth Care Reform
imperzissibly izposes upon the Fresident’s enumerated pcwer, as
set forth in art. II, § 7, to recommerd to CONJress such measures
as ke deems necessary znd expedient, nut only as to those
neetings of the Task Force a2t which the Task Force formulates its
recommendaticns or presents these recommendations to the
President. The ccurt therefore declares that the following three
Sub-sections of 7 10 of FACA are unconstitutiscnal as applied to
these nreetings:

o Sections 10fa) (1) and 10(a) (2) directly zrffect the

instance, in Common Cause v. Nuclear Reguizato Comm‘n, 874 F.24
921 (D.C. Cir. 1582), the Court nf Appeals held that § (<) (9)(B)
did not exempt pre-decisional deliberations. In fact, the court
looked to the regqulations accompanying the statute and held that
the § (c} (9) (B) provided only a very narrow exemption applicable to
very specific circumstances. Similarly, in Public citizen v.

— National Economic comm‘n, 703 F. Supp- 113 (D.D.C. 1989), even
thougn Tthe court found that publicizing the Commission’s hearings
"would alter the cutccme of the Commission‘s work," 703 F. Supp. at
116. the court nonetheless heid that § (c) (2)(B) 4id not apply.
Constrained as it is by Common_cCause, this court can not now
reinterpret § (c)(2)(B) and greatly expand its sccpe. Thus,
plaintiffs’/ reliance on the Covernment in the Sunshine 2ct is
misplaced.

24
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President’s apility to perrorm his constitutional duty. Because

they open the advice and recommendation sessions of the advisory

committae to the public, thav would affect the candor with which

the committee’s rembers deliberate their findings and proposais.

Tbis prevents the President from receiving the advice he needs to
recommend legisliation to the congress.

o Similarly, § 10(c), 5y subjecting the advice angd
recommendation meetings ts subsecquent public scrutiny, would have
the same effect on the candor of the advisors. These meetings,
To0, must be kept confidential.

Eowever, the rest of FACA does not impese impermissibly upon
the President’s ability to perform his duties. Section 9(e), for
instance, which requires that a charter be filed, will not affect
the confidentiality cf neetings. Section 10(a)(2)'s mandatory
anriouncement of all meetirgs - including advice and
recommendation meetings - alsc has no effect on the advisors’
deliberations; that thke public knows that the Task Force is
neeting does not arffect conticdentiality within <he meeting or
impinge upon the President‘s power.

Section 123(b) is also comstituticnal since the deliberative
brocess exemption of the Freedom of Information Act, S5 U.S.C.

§ 552, will zllow the advisors the confidentiality they need to
enable the President to perform his obligations. This section
also addressss the product of “he working group &s zll materials
prepared for as well as bv the Task Force shall be rade avallable

Co the publiz. Thus, =ke public interest in ensuring that
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special interests do not overly affact Task Force or working
group activities will be presarved.!

furthar, Saction 10(d) is not implicated since §§ 10(a) (1)
and 12(a})(3) may not %3 be applied to the Task Force when it
Ieets in advics and recommendation meetings. All cther
brovisions of FACA likewise are enforceable against ail
proceedings of the Task Force.i$

Since the applicaticn of FACA to all othgr cperations of the
Task Force cdoes not violatz the separation of powers principles,
tke court will enjeoin all further meetings of the Task Force
until such time as the Task Forece is in full compliance with each

of ‘he reguirements of FACA.

IV. THE PEMATNING THREE PPELIMINARY INJUNCTION CRITERIA.

A. Irrepar=ble Injury.

Plaintiffs argue that “he court should fsllow previous FACA

decisions, particularly Pubiic Citizen . Nati

cormm‘n, 703 F. Supp. 113 (D.D.C. 198%), and grant plaintiffs a

'"This provision coupled with the requirement that complete
and accurate ninutes of committse meetings be kept serves to
prevent the swrreptitisus use of advisory committees to further the
interests of any special interest group.”™ H.R. Rep. No. 92-1017,
92d Congress, 2d Sess. 1iC (1972).

"The court expresses one caveat: The parties have alluded to
FACA’s Falanced viewpcint requirements (§5(b) (2)), but plaintiffs
bave not raised the issue and the question has not been bEriefed by
the parties. Altbouch it is unlikely that such a reguirement conld
survive the talancing test applied in Part 2., above, the issue is
not properly kefore the court; therefore, the court will not decide
wWhether such a requiremsnt impernissibly interferes with the
President’s ability to perform his constituticnal tasks.
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preliminary injuncticn. Defendants, for their part, clain that
plaintiffs will suffer ne immediate irreparable injury for three
reasons:

o] since *he Task Force is now supject to FACA, the
bplaintiffs have no rignts under FACA;

o since the partiess will have cppertunities to address
sSome of the Task Force’s neetings as well as the opportunity to
address Ccngress (cnce tha Task Force reports T3 tie President
and ke in turn proposes legislation pased uren the Task Force’s

advice); and

o] since nc meetings of the Task Force have beeﬁ
scheduled.

None of defendants’ contentions, however, distinguish this case
from National Economic Comm’n.

First, <he court’s holding in Part III., above, .3 that some
of the meetings of the Task Force are subject to FACA; thus, the
first objection iz not Selprful teo defendants. Similarly
unavailing s defendants‘ <hi-d argument as it is apparent that
-he Task Force will meet shortiy.? N

As To the second argument, defendants address only cne-half
Of the problem. wWhile it may be true that plaintiffs will have

other opportunities ts arfect the course of the legislation,

®This is mersly z matter of logic. Created on Jamuary 25th
and given only 100 days to report, the Task Force is now in its
45th day of existence. By the court’s count, that leaves only 5SS
davs to meet, gather evidence, formulate proposals, and report to
the President. This limited period, althougn probably insufficient
for a2 tempcrary restraining crder, satisfies the criteria for a
Preiiminary injunction.
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TACAR's purpose is alsc to open - contemporanacusiy - to the light
of public scrutiny the workings cof advisory committees subjaect to
FACA. This goal cannot he met if the court does nct enter a

restraining order, as the National Economic Comm‘n court

observed:

The rigzht to view the advisory committee’s discussion of
policy mattars in public and the richt o conrrent, through
observation, the decision-making process as it occurs, will
be obviated.

703 F. Supp. at 129.%
The ceurt thererfore finds that plaintiZ=fs have satisfied the

irreparable injury standard.

3. Ho Trnjor to Other Partjes =2nd th= Fublic Interest.

The third and fourth Holiday Tours criter;a are taken
together. Plaintiffs argue that the public interest, as set
forth in FACh, will ke undermined if the Task Force meets without
first complving with FACA’s strictures. Defendants’ “wo
arcuzents merely parallel their arguments on the merits of the
issue: first, that the Task Force shouid not ke subject to FACA;
anc second, that if the Task Force is subject te FACA, then FACA

is unconstituticpnal. The court has already resolved these issues

“The court recognizes that there may be merit in developing a
health care pilan of the sort the President apparently envisions
largely cutside the public’s scrutiny; too ruch “sunshine®™ is not
necessarily productive and may result in half-baked or overcocked
plans. Howevar, Congress has determined that Public ssrutiry is an
important element cf the decisional process, and the court does not
have power tc alter this judgment - correct or iacorrect as it may
De - unless it infringes impermissibly con the Cresident’s ability
te verform his constitutional duties.
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above and found that cefendants’ positions are unpersuasive (at
least in part). :n addition, the Task Force may comply with
FACA’s chartering requirements in quick fashion; this thererore
Serves wore as an incenvernisnce than an injury. Sinally,
exposing the fact-gathering and fact-reporting reetings to pubiic
serutiny similarly will not cause any significant injury o the
Task Force (wnich, zfter all, kad planned on opening some of its
zeetings to the puclic anyway). Balanced zgainst these minor
nconveniences is the great benefit to the public of opening the
Task Forca’s meetings to the public.

Therefore, the court finds that the public interest will be
served if the court grants plaintiffs’ moticn in part. Again,
the Naticnal Fconomic Comm‘’n court is persuasive:

Rather than harm, [applying FACA] will highlight vividly the
essence ol our democratic society, providing the public its
right to kmew how its government is conducting the public’s
business.

Ibid. Plaintiffs have th refore et all the critsriz far a

preliminary injunctiocn.

IV. CONCLUSION.

The court today is faced with two difficult tasks:
declaring an act of Congress unconstitutional; and declaring that
the actions of a new President violate the law. Nonetheless, the
Constitution demands that all "judicial Gfficers . . . shall be
bound by Oath or Affirmation({] to support thkis constitution,"”
U.S. Comst. 2rt. ¥I, znd this responsibility includss ensuring

that no branch of government appropriates the responsipilities of
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ancther branch. It is not a bower to be taken lightly, but it is
2 power T“hat rust bte tzken.

For the reasons stated above, plaintiffs’ motion for a
témporary restrzining order and a prelizinary injunction ig
grantad in carc; defendants’ motion to dismiss or, in the
2ltarnative, Sor Sumrary judgment is also granted in part. An

aprropriate crder accozpanies this memorandum cpiniosn.

Royce cC. Lambertn
United States District Judge

DATE: 33 . ; ‘3273
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President William Jefferson Clinton
Remarks Prepared for Delivery
Announcing a Program of Defense Conversion
Baltimore, Maryland
March 11, 1993

It’s been said that while change is certain, progress is
not. That is certalnly true of the challenge of increasing our
national economic strength even as we adjust our national
military strength. It is certain that defense cuts will come.
What is not certain is whether those changes will make us
stronger or weaker.

If we do nothing in the face of change, we risk being the
victims of change. But if we take bold action, we can be the
beneficiaries of change.

The folks here at Westinghouse Electronic Services Division
are proof positive that change can be our friend. 1In 1986, just
16% of the work done here was non-defense. Today that number has
nearly doubled -- and 50% of their work will be non-defense by
1995.

What they’ve done here I want to do nationally. They’ve
taken some of the most talented people in the world, who’ve
produced the most sophisticated military technology, and put them
to work in the civilian economy. Their military surveillance
technology is now being used to help commercial airliners avoid
wind shears. Their military security technology is now being
used to help police officers on the street. And their work on
state-of-the-art batteries is helping them develop electric cars.

Clearly defense conversion can be done and done well.
Change can be our friend and not our enemy. But to do that we
must act now, not react later. .

Last year I outlined a bold plan to create new jobs in the
civilian economy. Anticipating our present challenge, Congress
approprlated about one and a half billion dollars for defense
conversion. Today I want to explain how we’re going to put that
money to work, putting Americans to work, and how we’re planning
for the future by investing in our people, encouraging our
companies, and assisting our communities.

Our first priority is investing in our people -- or, as it’s
been called -- putting people first. Our Defense Reinvestment
and Conversion Initiative will dedicate $350 million right away
to helping working people affected by defense reductions with
employment services, job training, and transition assistance.

1



$150 million of that will go to government and employer-sponsored
job training programs, $112 million will help members of the
Guard and Reserves make the transition to civilian life, and
provide severance pay and health benefits to civilians who are
leaving government employment. We’ll create early retirement
benefits for military personnel with 15 years of service, and
start a new program to encourage and train military and defense
workers to put their skills to work in areas of vital need like
teaching, law enforcement and health care.

We must also recognize the ripple effect of defense
readjustment -- and target assistance to hard-hit communities.
In 1993 alone, we will triple the budget of the Defense
Department’s Office of Economic Adjustment. The $30 million we
have committed to this task will be invested in helping
communities find the tools and expertise to adjust to the changed
nature of their local economy. It will be an investment that
pays off in the long-term. In addition, through the Commerce
Department we will invest another $80 million this year in
setting up a revolving loan and grant program to directly and
immediately aid communities hit hardest by defense cuts.

But all the worker training in the world, and all the
community assistance in the world, will do no good if there are
no jobs for those workers and no bu51nesses for those
communities. Because I believe the private sector is the engine
of lastlng economic growth, our plan helps our companies compete
and win. I refuse to go back to the brain-dead politics of the
past in which some thought government alone could do everything
and others claimed government could do nothing.

There are two things government can do to aid our companies:
promote dual-use research and promote civilian technology. I
intend to see that we do both.

One of the success stories of the Cold War was the Defense
Advanced Research Agency, or DARPA. DARPA helped keep America on
the cutting edge of defense research. To meet the new challenges
of the new world, we are giving DARPA a new mission and restoring
its old name. Before 1972 the agency was known as simply the
Advanced Research Products Agency. By going back to that name
and re-focusing ARPA’s efforts on dual-use technology rather than
strictly military applications, we will better integrate research
on national security and national economic security.

Starting now ARPA will allocate more than $500 million to
technology and industrial programs. ARPA will support industry-
led consortia in dual-use technologies, and promote efforts to
commercialize technological breakthroughs. Programs will be
selected on the basis of merit, and require matching funds from
the corporation. We’ll even set up a toll-free number to attract
good ideas from good companies. 1-800-DUAL-USE.
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ARPA will work with four other agencies: the Department of
Commerce, the National Science Foundation, the Department of
Energy and NASA, on a Technology Reinvestment Project, to hold a
series of regional outreach meetings in the next few weeks to
help companies benefit from this initiative.

We’ll promote government-industry partnerships to develop
advanced materials. We’ll help companies form regional
technology alliances so they can share information and develop
new products and new markets. Our manufacturing extension
programs will help bring state-of-the-art technology to companies
in much the same way as the agricultural extension service helped
our farmers become the most productive in the world.

Dual-use technology is just the beginning. We will also
explore new opportunities in civilian technology. This year
alone we will invest $400 million in emerging non-defense
technology. The Department of Energy will speed the transfer of
technology to private industry from the national labs. And when
Congress passes my stimulus package, we will have millions more
to invest in R&D partnerships, in advanced technology programs
and computer networks for schools and libraries.

As with every aspect of my program for change, defense
conversion will require us to reinvent government. I have asked
the National Economic Council to take the lead in an effort to
streamline and coordinate the conversion efforts of our
government. Shifting to a civilian economy is of obvious concern
to the Defense Department. It is also the business of the
Commerce Department, the Labor Department, the Energy Department,
NASA and so many other agencies. The National Economic Council
will cut through red tape, break through turf battles, and help
us deliver services to our customers quickly and efficiently.

None of this will be easy. All of it will take time. But
the choice we face is between bold action to build a stronger,
safer, smarter America and continued neglect as our national
strength erodes. "

The soldier-statesman Dwight Eisenhower once observed once
that the resourceful "American makers of plowshares could, with
time and as required, make swords as well." Our challenge is to
reverse the process. I know today that the world’s finest makers
of swords can and will be the world’s finest makers of
plowshares. And they will lead America into a new century of
strength, growth and opportunity.
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THE TASK FORCE ON NATIONAL HEALTH CARE REFORM
AND THE "TOLLGATE" POLICY DEVELOPMENT PROCESS

THE TASK FORCE

President Clinton established the Task Force on National Health Care Reform to
develop a proposal that would bring spiralling health care costs under control and give
American families the peace of mind and security they deserve. The President gave his
Task Force a clear charge: by building on the work of the campaign and the transition,
and incorporating suggestions and advice from all corners, prepare health care reform
legislation that he can submit to Congress within 100 days. President Clinton’s Joint
Address to Congress emphasized that Washington can delay no longer: the American
people demand health care reform now.

Demonstrating level of his commitment to solving this complex problem, the President
appointed First Lady Hillary Rodham Clinton to chair the Task Force. As President
Clinton said, the First Lady is not only experienced but is capable and effective at
bringing people together around complex and difficult issues to hammer out consensus
and get things done.

The Task Force also includes representation from the highest levels of the government --
including the Secretaries of Health and Human Services, Labor, Treasury, Commerce,
Defense, and Veterans Affairs -- as well as senior White House officials.

POLICY DEVELOPMENT: THE "TOLLGATE" PROCESS

The overall policy evaluation effort of the Task Force is being coordinated by the
President’s Senior Adviser for Policy Development, Ira Magaziner, and is based on the
"Tollgate" system -- a research and evaluation process commonly used in the business
world for large-scale projects that need to be completed quickly. To advise the Task
Force, Mr. Magaziner has formed over 25 working groups. These working groups, which
are divided into health policy subject areas, will guide their research efforts through a
series of tests, or "tollgates”, before a comprehensive set of options is presented to the
Task Force for consideration.

The first series of tollgates -- the broadening phase -- require the working groups to put
all serious options "on the table" -- ensuring that all issues are considered, all questions
are discussed, and that the correct methodology is being used. The next phase of the

tollgate process narrows this broad group of options and makes draft recommendations.
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which will later be synthesized into a comprehensive set of proposals. At that point,
auditors will check to ensure that all cost and savings projections are sound, and that all
legal concerns are addressed.

AN INCLUSIVE PROCESS

The President feels strongly that this be an open and inclusive process, and has
structured the system to encourage participation from all levels of gove-nment, all
segments of the health care industry, the business community, and the American people.

Hundreds of people -- including officials from various agencies, Congressional staff,
health care experts, and White House personnel -- are directly involved in developing
policy within the working groups.

In an attempt to make health care reform respond to the concerns of both those who
receive health care and those who provide health care, there are doctors, nurses, social
workers, and hospital administrators working on and contributing to many of the working
groups. In addition, diverse panels of consumers and health care professionals will be
brought in regularly from around the country to advise the working groups as they
develop their recommendations.

Representatives from several White House departments -- including Congressional
Relations, Inter-Governmental Affairs, and the Public Liaison’s Office -- are actively
reaching out for advice from members of Congress, state and local governments,
organized health care interest groups, representatives from small and large businesses,
and the American people. All groups have been encouraged to submit written proposals
and many are being brought into the White House to meet personally with Ira
Magaziner and other working group members.

In addition, the Task Force operates a round-the-clock "War Room" -- which receives the
thousands of speaking requests, policy papers, letters and phone calls from Americans
concerned about solving our health care problems. And whether it be a hospital
administrator’s treatise on malpractice reforms or a widow’s handwritten letter expressing
outrage at her skyrocketing prescription drug costs, each inquiry is taken seriously,
channeled to the appropriate working group, and given immediate consideration.

The First Lady has been travelling throughout the nation talking to the American people
about their health care concerns and their suggestions on how to reform the system. She
has accepted several invitations to participate in roundtable discussions that will be held
throughout the country in the next month -- where she can listen to the
recommendations of all the people -- consumers, providers, and special interests -- who
are eager to contribute to the Task Force as it develops its proposal for comprehensive
health care reform.
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PRESS BRIEFING
BY GEORGE STEPHANOPOULOS

The Briefing Room

3:31 P.M. EST

MR. STEPHANOPOULOS: I just want to limit this to the
response to the judge's ruling today if we could.

The President is very gratified by the court's decision
today. The court has given its stamp of approval to everything the
Health Care Task Force has done and everything that the Health Care
Task Force plans to do. So as I said, we're gratified by the
decision. We intend to go with the plans that we originally had to
have the working groups to meet and to have the task force have a
meeting before its work is completed. And of course, we will give
full notice before that meeting of the Health Care Task Force.

I would point just in the interest of trying to correct
any misperceptions that might be out there -- the Health Care Task
Force has not yet met, so there is no violation of the law in any
way. There has not been violation of the law. And we fully intend
to, before there is a meeting of the full task force, to give notice.

Q It is remarkable in light of what the judge said,
though. The judge said that he didn't like disagreeing with the
administration. I take it from your standpoint that he didn't
disagree with the administration in any respect.

Q -~ interpretation of what the judge's ruling is?

MR. STEPHANOPOULOS: Well, the judge's ruling as far as
we can tell -- he has, first of all and perhaps most importantly,
dismissed any of the plaintiff's charges with respect to the working
groups. I would point you, first of all, to page 33 of the judge's
ruling where he says -- do I have it in front of me -- from the order
== I'm afraid I don't have the order. But he has dismissed it with
respect to the working groups in total. The working groups can
continue to give their advice to the President as they have always
given it.

And he said -- and I quote -- "All claims based on the
interdepartmental working groups are dismissed pursuant to Federal

Rules, page 12, for failing to state a claim upon which relief may be
granted."

At the same time, he also said that the task force --
that any application of FACA to the task force with regard to its
giving direct advice to the President is also unconstitutional. So
the task force ability to give direct advice to the President is
completely and totally protected and it can't be interfered with at
all. And I would again quote from page 22: "With respect to the
meetings at which the task force formulates its recommendations for
the President, the balance weighs in favor of the President. The
President's interest in confidentiality is particularly present as
the task force directly advises the President as to what legislation
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he should propose. And congressional interest in opening these
meetings is obviated by plaintiff's opportunities to address the task
force in Congress."

Q George, is the President also gratified that this
ruling essentially guts the FACA?

MR. STEPHANOPOULOS: Not at all. I mean, I think what
we're gratified by is that the Health Care Task Force can continue to
proceed with its meetings and with its work as planned.

Q But the larger issue as this applies to all other
federal advisory committee acts, and essentially no other federal
advisory committee act now can meet to discuss recommendations on a
constitutional basis.

MR. STEPHANOPOULOS: As long as it's getting its
information -- performing its information gathering functions, they
can meet. So that's not true.

Q No, I said to make recommendations. That's the
distinction the judge drew, between information gathering and making
recommendations.

MR. STEPHANOPOULOS: And the President has an interest
in making sure the advice he receives from his advisors is protected
and they can act with full candor.

Q Do you believe that this applies to all other
advisory committees?

MR. STEPHANOPOULOS: I don't know that I can speak to
that at this time. We've just received the ruling and this is very
preliminary. But as far as the working of the Health Care Task
Force, the Health Care Task Force work can go on as we've always
planned it to go on.

Q George, did the administration interpret the
judge's language regarding direct advice to the President as meaning
that when the President is present and being advised by the task
force, that those proceedings are protected but that the Health Care
Task Force meeting outside of the President's presence is another
matter?

MR. STEPHANOPOULOS: Oh, no, not at all. It shouldn't
be limited at all to situations where the President is present.

Q None of us has a copy of the ruling, but we have
seen quotes from it in which the judge notes that he disagrees with
the administration on certain key points in this case. Would you
explain what those disagreements are and what they mean?

MR. STEPHANOPOULOS: I think the disagreement is limited
to the very narrow point of whether or not the First Lady is an
outside advisor or a government employee under the law.

Q And you disagree on that?

MR. STEPHANOPOULOS: VYes, we continue to contend --

Q Are you going to appeal?

MR. STEPHANOPOULOS: I'm not sure that it's necessary.

We're going to look at that and we have to review the case more
closely.
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Q Repeatedly, in explaining why the suit was
groundless here, you cited your interpretation which was that under
the meaning of the statute the First Lady is not covered. The judge
has now said she is and you guys say that you won on all counts.

MR. STEPHANOPOULOS: We continue to believe that, but it
just doesn't have any practical effect. The practical effect is that
the judge is saying that the work of the task force is protected
because FACA is unconstitutional with regard to giving direct advice
to the President. It just doesn't have any practical effect.

Q Are you saying that the task force can now meet
behind closed doors, whether the President is there or not, to
consider these options because they are eventually for the purpose of
advising the President?

MR. STEPHANOPOULOS: Providing direct advice to the
President, yes.

Q What if he's not there?

MR. STEPHANOPOULOS: It doesn't matter. It has no
bearing whatsoever. The only time it has to be open is when it's in
this information-gathering, fact-finding stage, and we intend to have
a meeting which we'll take testimony, and I would point out that the

plaintiffs will have a full opportunity to present their testimony to
the task force.

Q In your filings, or in the judge's rulings, since,
as Brit says, we haven't seen it, did you define information-
gathering or advising the President, or did the judge -- it would

seem ‘that the ruling would turn on that.

MR. STEPHANOPOULOS: Again, when we're discussing .
recommendations to the President, it is completely protected,
according to the judge's ruling.

Q Discussing or giving?

MR. STEPHANOPOULOS: Discussing. When you're just in
the process of developing recommendations for the President as
opposed to taking in information from outside groups, that is
completely protected.

Q You're saying that all the deliberations, because
the President is the ultimate beneficiary, that the judge has now
ruled that all these deliberations -- deliberations, not fact-
finding -- may go forward behind closed doors?

MR. STEPHANOPOULOS: Yes. Yes.
Q That's your interpretation?

MR. STEPHANOPOULOS: Yes.

Q Are you saying the first Health Care Task Force
meeting will be a meeting that has no information~collecting, it will
just be a recommendation meeting and, therefore, it's okay for it to
be closed?

MR. STEPHANOPOULOS: No. 1I'm saying -- first of all,
again, let's get down to facts =-- there has been no meeting of the
task force. The working groups have been meeting, and they are
completely and totally protected by the judge's ruling. It is
completely dismissed. And any charge against the working groups is
completely dismissed by this judge's ruling.
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Q But when you have this first meeting of the task
force, what will the ground rules be?

MR. STEPHANOPOULOS: I don't know about the first
meeting, but we intend to have a public meeting of the task force,
and we will give the appropriate notice, and plaintiffs along -- will
have the opportunity to present testimony to the task force.

Q George, your weekling compilation of documents say
that Clinton met with the task force on February 7th.

Q At a meeting -- when it held a meeting, when it met
on February 7th. That's a Federal Register document.

MR. STEPHANOPOULOS: 1I'm not sure if it was the full
task force; it might have been a group of his health care advisors.
I don't know that there was any meeting of the task force. The task
force is not --

Q It says, met with the presidential task force =--

MR. STEPHANOPOULOS: It might have been a mistake.
There has been no meeting of the task force.

Q George, there is a quote on the wires that says the
judge -~ quote -- "took no pleasure in determining that one of the
first acts taken by a new President is in direct violation of a
statute enacted by Congress." What does that mean?

MR. STEPHANOPOULOS: Well, I'm not sure. It would have
been -- is a violation if the task force meets, but the task force
has not met. And we fully intend to comply with the rulings of the
judge in terms of having a public notice before a public meeting of
the task force to gather information.

Q But are you saying, what, the judge misspoke or
miswrote? I don't understand.

MR. STEPHANOPOULOS: Again, there has not been any
meeting of the task force. I mean, there's certainly the potential,
but there has not been a meeting of the task force.

Q George, are you juggling legal semantics here,
because the working groups --

MR. STEPHANOPOULOS: Not at all.

Q -- the working groups -- (laughter) =-- the working
groups work for the task force, and they are, in fact, are they not
in the process now of gathering information?

MR. STEPHANOPOULOS: The working groups are in the
process of preparing recommendations for the President.

Q And to prepare that they're gathering information.
I mean, it just seems --

MR. STEPHANOPOULOS: But the working groups are
completely protected. The President has the right to get advice
through his staff from across the country, from anyone he chooses to
get advice from. That is separate from the task force. The working
groups -- this does not apply in any way whatsoever to the working

groups. That is what the judge has said very clearly. It just
doesn't apply.
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Q So are you using the statement that the task -- why
hasn't the task force net then? 1Is it to avoid this kind of --

MR. STEPHANOPOULOS: We're going along as we always
planned to go along. The task force is simply the supervisory -- the
ultimate body for recommending to the President. But the working
groups are really where all the nuts and bolts work gathering
information and drafting the legislation is done. And that is always
how it was contemplated. That is how the structure was set up and
the judge has given his sanction to the workings of the working
groups today.

Q But you're saying that even if a working group is
engaged in information gathering that it's protected by the judge's
ruling, so you are claiming protection from the spirit of having open
meetings by calling it a working group and saying it's protected.

MR. STEPHANOPOULOS: Well, let's get some things
straight here first of all.

Q -- this judge's ruling will have no effect whatever

MR. STEPHANOPOULOS: No practical effect on the task
force at all.

Q Do you think the judge might be a little surprised
to learn that -- that that's your position, that he entered this
order, declared himself to be sorry to have to disagree with the
President, and declared illegal one of the President's --

MR. STEPHANOPQULOS: I mean I can't -- I don't know his
state of mind but I don't think so, no.

Q George, I mean, does it not strike you that there
may be something pecullar and perhaps a bit evasive about the
interpretation you're making here when you get this frontal language
from the judge about the violation of the law and you're saying, hey,
no --

MR. STEPHANOPOULOS: I think the judge's language is
very clear. He draws a distinction in the task force between their
advisory capacity for the President and between their information-
gathering functions for the President. The information gathering is
intended, as he says, to be in public. It will be in public. At the
same tlme, the judge has found that FACA is -- it is unconstitutional
with regards to direct advice to the President.

Q I know, but what you're saying is that direct
advice to the President does not constitute actually saying something
to the President, conveying to him a memo or meeting with him, it
constitutes any meetlng that might be for the ultimate purpose of
creating advice which would someday, somehow be passed on to hin.
Correct?

MR. STEPHANOPOULOS: Yes, as -- then that's separate
from the information gathering.

Q Is there any imaginable act that this task force
could commit, meeting it could hold that you think would be covered
by this judge s order?

MR. STEPHANOPOULOS: Absolutely.

Q What, pray tell, would that be?
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MR. STEPHANOPOULOS: 1In a meeting where we gather public
testimony from interest groups, from the plaintiffs, in this case:;
from anybody else who has an interest in presenting --

Q So you're saying that hearings, that if it holds
some hearings, they would be covered?

MR. STEPHANOPOULOS: Absolutely. And they will be
public.

Q But the meetings as he describes them are not
covered?

MR. STEPHANOPOULOS: No, public meetings where we gather
public testimony will be public. We will have notice.

Q The bulk of the information will be gathered by
working groups, which are exempt from that ruling, right?

MR. STEPHANOPOULOS: I don't know that I necessarily
agree with that because you also have to look at the full -- we are
also having hearings through the Robert Wood Johnson Foundation,
where the First Lady is going to be presiding this week; and we will
have a series of public hearings across the country to gather
information from the public. I mean, I think that what's important
here is that the Health Care Task Force, as contemplated, will
continue its work.

Q Well, as long as that's true, then why did the
administration mount as a defense in this proceeding the argument
that Hillary Clinton and Mrs. Gore were not covered, did not
constitute the kinds of outside presences that the law covered?

MR. STEPHANOPOULOS: We continue to believe that.

Q Well, I understand that. But the point is if they
could go ahead and hold the meetings they were going to hold anyway,
whether they were or not, why was that defense even relevant?

MR. STEPHANOPOULOS: The defense is relevant because
that's how the plaintiff said the law -- that's the reason the
plaintiffs chose for saying the law applied.

Q And the judge said it did apply on that position.

MR. STEPHANOPOULOS: Right, but then he also went on to

say that FACA's unconstitutional with regard to the advisory
functions of the task force.

Q Direct advisory functions.

MR. STEPHANOPOULOS: Yes.

Q May I follow up? The working groups that solicit
information from interest groups, but those presentations by a AMA or
whomever, those are still going to remain closed? That's what I was
asking.

MR. STEPHANOPOULOS: Sure.

Q -- working groups, solicitation of input is going
to be done privately?

MR. STEPHANOPOULOS: Absolutely.
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Q Since we don't have a copy of this in front of us,
could you read that line again from page 33 about the working groups?

MR. STEPHANOPOULOS: Yes. Actually, it's not page 33,
it's page two.

Q It's not believed that that was the intention of
the judge to make that kind of input open to the public?

MR. STEPHANOPOULOS: All claims based on the
interdepartmental working group are dismissed.

Q Because?

MR. STEPHANOPOULOS: For failing to state a claim upon
which relief may be granted. 1In addition, plaintiff's claim -- this
is from -- and it follows: Plaintiff's claims based on meetings of
the task force which are held for the purpose of formulating advice
and recommendations for the President are also dismissed under Rule
12.

Q So the judge specifically said --
MR. STEPHANOPOULOS: Section -- right. Exactly.

Q -- not only direct advice, he said also
formulating.

MR. STEPHANOPOULOS: Formulating and recommendations.
Section 10A(1l), 10A(3) and 10C of FACA are not applicable to these
meetings, since their application to these meetings is
unconstitutional as a violation of separation of powers principles.

Q Well, you could apply that standard to just about
every meeting that's held by this task force or working group, could
you not?

MR. STEPHANOPOULOS: VYes. Absolutely. (Laughter.)
That's why the President is gratified. (Laughter.)

Q Thank you. (Laughter.)

Q -~ task force you form in the future about any
subject.

MR. STEPHANOPOULOS: Well, again, I think the judge is
clear. If you're formulating recommendations for the President, the
President has -- that advice is protected.

Q George, would you come back one more time please,
just to finish this thought -- that if the working groups solicit
information, it's closed. And I understand the judge said that. You
say there's going to be one meeting of the full task force open to
solicit testimony. How will -- what is different about the testimony
the task force will take than this other testimony that is being
taken in private? I mean, how do you decide which groups will give
information in private and which ones will come to the public?

MR. STEPHANOPOULOS: Well, I think that -- I don't know
how exactly the hearing itself will be structured. I mean, I don't
know how much time there will be. But clearly, anybody will have the
opportunity to submit their testimony, not necessarily deliver it
verbally, but clearly have the possibility of delivering it to the
task force.
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Q Are they basically people who want the chance to do
so and haven't been invited by a working group --

MR. STEPHANOPOULOS: Certainly the plaintiffs will be
invited and they'll have the opportunity to present their testimony.

Let me just point out the judge's reasoning for
protecting the ability of the President's advisors to formulate their
recommendations. He says on page 19 of his ruling: "He must be able
to trust that his advisors shall speak with complete candor and that
they will not be cowed by the fear of premature public reaction.

This candor's risk should FACA-apply to the task force. A realistic
and practical appraisal of the application of FACA to these
presidential advisors reveals that FACA prevents the President from
receiving the full measure of the task force advice," which is
exactly what we've been saying for several weeks.

Q Can we get a list of the people -- remember that
meeting, it was the first meeting we thought of the task force at
OEOB a few weeks ago and there was going to be a photo op and Hillary
was going to preside and Mr. Clinton was going to be there as well
over in OEOB. Could we get a list of the people who were at that
meeting?

MR. STEPHANOPOULOS: I don't know exactly which meeting
you're referring to --

Q It was what we thought was the first meeting of the
task force. I think it may be --

MR. BOORSTIN: That's incorrect.
Q Well, what was it?

_ MR. BOORSTIN:It must have been the first tollgate
meeting.

Q What's that?

MR. STEPHANOPOULOS: It's one of the working group
meetings.

Q -- one more time the judge's specific decision on
the status of Hillary Clinton. Your interpretation.

MR. STEPHANOPOULOS: The judge's specific decision is
that it's been dismissed with regard to the working groups and it's
been dismissed with regard to the ability of the task force to
formulate recommendations for the President.

Q On the status of Hillary Clinton?

Q Yes, her status?

Q The issue that the court disagreed with you on.

MR. STEPHANOPOULOS: The judge disagreed with our
pleading.

Q So he found what, she is considered an outside --
MR. STEPHANOPOULOS: He said, yes, an outside advisor.

Q The judge also criticized the administration for
precipitating a constitutional crisis which he said could have been
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avoided if you had had legislation that would have made the First
Lady a government employee. How do you respond to that?

MR. STEPHANOPOULOS: Well, what's your question?

Q How do you respond to that? Why didn't you take a
legislative course instead of a judicial course?

MR. STEPHANOPOULOS: Well, if the Congress chooses to
change it, I mean, I think that's something we would certainly look
at.

Q George, you said he did not draw a distinction
between the task force itself and the advisory groups. And, again,
at the disadvantage of reading you what is obviously a paraphrased
wire account, but it quotes the judge as saying -- or paraphrases the
judge as saying, the White House violated the law by not formally
registering the task force with the Library of Congress and not
giving notice in advance of its meetings or meetings of the advisory
groups.

MR. STEPHANOPOULOS: I think the AP story is wrong.
Clearly the working groups -- it has been dismissed with regard to
the working groups. The task force hasn't met; we will make any
public filing before the meeting of the task force.

Q You're saying the news account --

MR. STEPHANOPOULOS: The news account just isn't right,
as far as our reading of the judge's opinion. And it's -- I mean,
it's a plain reading -- again, page two of the order is very plain.

Q You don't plan to appeal any aspects of this
ruling? :

MR. STEPHANOPOULOS: I said I don't want to make a
blanket statement at this time. We're still going to review it and

go over it. But as I said, basically, the work of the task force can
continue as contemplated.

Q Why should this not be viewed as a setback for open
governnment?

MR. STEPHANOPOULOS: Well, I mean, when the task force
receives information from the public, it will be a public meeting.

Q But by calling it a working group it's closed to
the public.

MR. STEPHANOPOULOS: This is the President's staff
giving him advice. We've had a far more open process than any
administration before us. I mean, let me remind everybody we have
not even developed a legislation yet. There will be ample time for
public involvement when the legislation is presented to Congress,
when there are hearings in Congress, and that is -- right now we're
having far more accessibility and openness than ever before at this
stage of the game.

Q Will Mrs. Clinton be having any comment today?
MR. STEPHANOPOULOS: Not that I know of.

Thanks.

THE PRESS: Thank you.
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