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U. S. Department of Justice

Office of Legal Counsel

Office of the
Assistent Attorney Oenenl

Washington, D. C. 20530

November 16, 1995

TO: THE ATTORNEY GENERAL
THE DEPUTY ATTORNEY GENERAL
THE ASSISTANT ATTORNEY GENERAL FOR LEGISLATIVE AFFAIRS 
THE WHITE HOUSE COUNSEL

FROM: WALTER DELLINGER
T^e attached is testimony I would be willing to sign for submission at tomorrow 

morning’s hearing before the Senate Judiciary Committee. I leave to others to decide 
whether we should submit this testimony.



Testimony Before 
the Committee on the Judiciary 

United States Senate

on

H.R. 1833

Walter Dellinger 
Assistant Attorney General

Office of Legal Counsel 
United States Department of Justice

November 16, 1995

Mr, Chairman, and Members of the Committee:

Thank you for inviting the Department to testily on H.R. 1833, a biU that would ban 

what it calls "partial-birth abortions." Due to circumstances arising from the lapse in agency 

appropriations, I am limited to submitting abbreviated written testimony.

H.R. 1833 would criminalize all performance of a procedure now used to perform 

certain second- and third-trimester abortions. The criminal prohibition on what is termed 

partial-birth abortions" is complete; the bill contains no exceptions. Instead, the bill would 

provide an affirmative defense for doctors who could bear the burden of proving that they 

reasonably believed partial-buth abortion was the only means of saving a woman’s life.

This legislation is inconsistent with the constitutional standards established in Roe v. 

Wade* and recently reaffirmed in Planned Parenthood v Casey ^ Perhaps most 

significantly, the bill fails to provide adequately for preservation of a woman’s health. As

' 410 U.S. 113 (1973).

^ 112 S. Ct. 2791 (1992).



both Roe and Casev make clear, even in the post-viability period, when the government’s 

interest in regulating abortion is at its weightiest, that interest must yield not only to 

preservation of a woman’s life but also to preservation of a woman’s health.^

The constitutionally required protection for women’s health has two distinct 

components, both of which must be accommodated by any exception to the bill under 

consideration. First, the government may not deny access to abortion, even in the post­

viability period, to a woman whose life or health is threatened by pregnancy.** Second, and 

especially important here, the government may not regulate access to abortion in a manner 

that effectively ”requiie[s] the mother to bear an increased medical risk" in order to serve a 

state interest.*

In Thornburgh v. American College of Obstetricians and Gynecologists, for instance, 

the Court invalidated a "choice of method" restriction requiring that doctors use the abortion 

procedure most protective of fetal life unless it would pose a "significantly greater medical 

risk" to the woman. With the exception limited to medical risks that qualified as 

"significant," the Court reasoned, the provision as a whole continued to mandaiPi an 

impermissible degree of "‘trade-off between a woman’s health and fetal survival." In 

plainest terms, the provision was facially unconstitutional because it 

failed to require that maternal health be the physician’s paramount consideration."*

’ Roe, 410 U.S. at 164-65; Casev. 112 S. Ct. at 2804, 2821.

*' Casev. 112 S. Ct. at 2804, 2821.

* Thornburgh v. American College of Obstetricians and Gynecologists. 476 U.S. 747, 769 (1986). 

‘ Thornburgh. 476 U.S. at 768-69.



Cassi, with its continued emphasis on the importance of protecting women’s health,

simply does not call into question this fundamental principle. Were there any doubt on that

score, it should be resolved by the very recent Tenth Circuit decision considering a "choice

of method" provision in the post-Casey regime. The provision at issue in Jane L. v.

Bangerter required doctors performing post-viability abortions to use the procedure most

protective of fetal life unless it would cause "grave damage to the woman’s medical health."

Relying on Thornburgh, the Tenth Circuit invalidated the provision, and expressly rejected

an argument that Casey had somehow "discredited" the relevant principle from Thornburgh:

The importance of maternal health is a unifying thread that runs from Roe to 
Ihomburgh and then to Casev. In fact, defendants [elsewhere] concede that 
ThQmburgh’s admonition that a woman’s health must be the paramount 
concern remains vital in the wake of Casev. The Utah choice of method 
provisions violate this consistent strain of abortion jurisprudence.’

The same "consistent strain of abortion jurisprudence" is implicated by the legislation

at issue here. Doctors who perform the procedure in question reportedly believe that it poses

the fewest medical risks for women in the late stages of pregnancy. It therefore is likely that

in a large fraction of the very few cases in which the procedure actually is used, it is the

technique most protective of the woman’s health. A prohibition on the method, in the

absence of an adequate exception covering such cases, would relegate women’s health to a

secondary concern, subordinate to state regulatory interests, and hence violate the well-

established constitutional principle running from Rog to Casev.

What some have termed an "exception" to H.R. 1833 does not begin to meet this 

concern. First, of course, the provision in question - what would be’section 1531(e) -

^ 61 F.3d 1493, 1502-04 (10th Cir. 1995) (citation omitted).
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covers only cases in which partial-biith abortion is necessary to preserve a woman’s life, and 

does not reach cases in which health is at issue. Second, the provision is not really an 

exception at all. Instead, the provision creates an affirmative defense, so that a doctor facing 

criminal chaiges must carry the burden of proving, by a preponderance of the evidence, both 

that pregnancy threatened the life of the woman and that the method in question was the only 

one that could save the woman’s life. By exposing doctors to the risk of criminal sanction 

regardless of the circumstances under which they perform the outlawed prxx^dure, the statute 

would have a chilling effect on doctors’ willingness to perform even those abortions 

necessary to save women’s lives. Providing an affirmative defense, under which doctors 

rather than the goverrunent bears the burden of proof, can be no protection of the

lives and health of pregnant women.

Finally, the bill contains one additional constitutional flaw. Courts following current 

Supreme Court precedent will find the bill unconstitutional not only if it fails to protect 

women’s health, but also if it otherwise imposes an "undue burden" on the ability of women 

to obtain pre-viability abortions.* That is, even under the legal analysis applied in Casey. 

the government may not place "a substantial obstacle in the path of a woman seeking an 

abortion of a nonviable fetus.

There are likely to be areas of the country in which access to second-trimester 

abortion procedures is severely limited, and even areas where the procedure at issue here 

may be the only one available. In such circumstances, a bar on the procedure, in Casev

' Casey. 112 S. Ct. at 2819-21. 

’ li at 2820.
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terms, would pose an impermissible "substantial obstacle" for women seeking second- 

trimester abortions.

Moreover, because the bill’s definition of the outlawed procedure is so broad, and the 

term "partial-birth abortion" so unfamiliar to the medical community, doctors who perform 

second-trimester abortions by any method cannot be certain that their piDcedures fall outside 

the scope of the criminal prohibition. As a recent newspaper article reported, one group of 

doctors considering the legislation was "unable to agree on what the law would cover - but 

did agree that it posed a threat to anyone who did second-trimester abortions. Given this 

confusion, and the threat of criminal prosecution, doctors might well decide to forego the 

performance of second-trimester abortions altogether. In that event, the practical effect of 

the bill would be to limit severely the availability of all second-trimester abortions, again 

imposing an "undue burden" on women seeking late-term, previability abortions.

The procedure - or procedures - that would be banned by H.R. 1833 are performed 

primarily at or after 20 weeks in the gestational period. GeneraUy, such late-term abortions 

are performed when a woman’s health or life is threatened or when a fetus is diagnosed with 

severe abnormalities such as anencephaly; these are rare and tragicaUy sad events, occurring 

under circumstances that are unlikely to benefit from the intervention of government 

regulators. The proposed imposition of criminal penalties in such cases would violate the 

Constitution and would pose a real risk to women’s lives and health.

Tamar Lewin, Wider Impact is Foreseen for BiU to Ban Type of Abortion. New York Times, Nov. 6, 1995, at B7.

- 5 -
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Mr. Chairman, and Membeis of the Committoo:

Thank you for inviting the D^wutmeni to lestuy on H.R. 1833, a bill that would ban 

what it ealli "partial-blrth abortioni.* Doe to clrcumitances arising from the lapse in agency 

approprlaUons. I am Umllcd to iuhi«liaii| abbievtatod written teaiiuiony.

H.R. 1833 would criminalize all performance of a procedure now used to perform 

certain second- and ihird-triraestef abortions. The criminal prohlbiiion on what is temod 

"parttai-blnh abortions* is complete; the bUl contains no exceptions. Inuead, the blU would 

provide an affirmative defease fer doctors who could bear the burden of proving fbst they 

reeionably hdlovot penUl-blrth abortion was the only means of saving a woman’s life.

This legialatioD is Inccn.ilstcvu with the consiitutionx! rtindards ostablbhod in Rgs? 

Wade^ and recently realTlnned in Pisnnad Pammhood v. Casew-* Perhaps most 

slgniAcanily, llie bill fails to provide adoquaiely for pieaervalion uf a wucun’s health. As

= arou.t. mo97}). 
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bolb Md dm dew, ev«n in ihe posi-viabiUty period, when the govenimem’s 

iDtewrt In regulating abortion U at lu weightiest, that Interest must yield ftoi only to 

preservation of a woman’s Ufe tul also to preservation of a woman's heatth *

The oonnlnidontUy required protection for women's health hen two distinct 

ct)mponenis. boUt of wlUch must be accommodated by any cxceptlcm to the biU under 

considenition. First, the government may not deny access to abortion, even in the post- 

vUbility period, to a woman whose Ufe fit luaJlh « threatened by pregnancy/ Second, and 

especiaUy important here, the govcnuneni may not regulate acetsa to abortion Is a maimer 

that effectively "lequireli] the mother to bear an increased medical risk" in order to serve a 

Aate intereet/
In Thornburgh y Aniflflliafl nhitetrichm and Qvnprtftlnflau. for instance,

the Coun Invalidated a 'choice of method* resirietion requiring that doctors use the abortion 

procedure most protective of fetal life unless It would pore a 'signiflcantly greater medical 

risk" tc the woman. With the exception limited to medical riikt that qualified as 

'significant," the Court reasoned, the provision as a whole coDtinuod to mandate an 

Impemustible degree of ''tiadd-ofT between a woman's health and leial sur\ival." In 

plakiest tenna, the pioviaioii was facially vincDnatlnitlonal becimae it 

"fhiled to require that maternal bealth be the piiysician's («nunouut umaidentlon.**

’ u.a. •» 11» s. c«. « aaoi, raaj.
• Cvfy. 1 la a. Cl. at SUM. mi

f ThlUTiUlffh “ •<* .Afl VS. 7^7. W (1»I6).

* Thatifcufh. 476 Ua. ■ ^6149.
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Cattiv. with US ccmiaued en^hasls on tt;c impv:runce of prc-tMtinfi women’s healih, 

simply Uoc* not call Into -^uestlott iMs fuaihuDeeiai phuclpU. Were there any doubt on that 

score. It r.hould be resolved by the x'ery recent Tcntb Circuit doeWott contWertng a ”choice 

of method ' provision in the po«t-£(U£y rOKimo. The provision at issue is JiUlC L.Y.

Ranyertef required doctow pcrformiwp post-viKbUlty abortions to use the procedure most 

protective of fetal life uniew It would catise 'grive damage to the woman's medical health." 

Bclyln; on Thornburgh, (he Tenth Circuit invalidated the provision, aiuJ expressly rejeoted 

an argument that Catev had somel.ow "discredited” the relevant principle from Thornburgh.
s

The Iroportanoe nf maternal health ii a unifying thread that sons from Bfifi to 
Thomburffh and then 10 Caaev. In fhot, defaudantt (elicwhere] concede that 
Th(ambuigh*s adinotiitku) that a woman’s hcalib must be the panmcaini 
concern remains vital in the wake of jklAffig. The Utah choice of method 
provisions violate this amalstent strain of abortion juriqjnideoce.’

‘The same "eoosistent itraln of aboitlon jurlsprudeace* U impUeated by tlie legiklaiiun

)l Issue licre, Doctors who perfonn the procedure In question rqxsnedly believe that it poses

the fewest rnecUciU liskt for women in the late stages of pregnancy. It therefore is likely tlui

in a lar^e fraction of the very few eases in which the procedure actually is used, it is the

tcchitique most protective ot the woman’s health. A prohibition on the method, in the

absence of an adequate exception rovurine such cases, would relegate woman's health to a

soeendary eonoern. subordiaate to Mate icgulatory interests, and beocc violate the well*

estab’Jshed consUtuiloiul principle tunning from Sen to Ciifiy.

What some have tamed an ’ exception* to H.R. 18)3 doei not begin to meet this 

concern. Pirn, of course, the provlslun In quesUoa » what would be section lS31(e) -

’ 111 P.Jd UW, 1507-04 (lOWCir. IWSKeitMion omiwd).
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coveri only cties In which panua-blnb abcnlon U necossory to pre»iv6 a woman’s life, and 

does not reach caies in which health Is a; l»uo. Second, the provision U not really an 

reception at all. Instead, the provision creates *n alflTlWltiYf lls£CQIh> *® *bai a doctor facing 

criminal charges must cany the burden of proving, by a pn^nderaace of the evidence, both 

that pregnancy threatenod the life of the woman and that the method ir qaation was the only 

one that oould save the woitum’i life. By CKpoilng doctors tc the risk of oiimlnal easicaon 

regardless of iho clrcumstarces under which iney perform the outlawed procedure, the statute 

would have a «»hiiHrn effect on doctors’ willingness to perform even those abortions 

neoessah^ to save women’s Uvei. Providing an afflnnatlve defense, under which doctors 

rather than the govenunent bean the burden of proof, can be no adequate protection of the 

lives and health of pregnant women.
PLnally. the bill contains one additional constitutional flaw, Courts following current 

supreme Court piecedem wui find the bin unconstiwilonal not only if It faUs to protect 

women's health, bat also if it otherwise imposes an -undue burden" on the ibUiiy of women 

to obtain pit-vlabilliy abortions.* That is. even under the legal analysis applied in £gSfiy, 

the goveinraem may not place "a substantial obsucle in the path of a woman saaking an 

ahoition of a nonvlable fetus."*

Tl»n an Ukely to bo anas of the country in which access to aeeand-uimoster 

abortion procedures ta leverdy limited, and even areas where the procedure at issue here 

may be the only oai avaUabla. In such circumsianecs, a bar on the procedure, in Caa&y

* Cuev. nas.ct.
' U, II 2BM.
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leims, would pose as ImpemilsslbiB 'subsuatial obstacle" for womes seeklog second- 

trimester abonlont.

Monovcf, becBBie the bill’s definition of the outlawed proceduit is so broad, and the 

term “partlal-blAh abonion* so unfamiliar to the medical oommuohy, doetora who perform 

Monnd-irimaeter ahorttniu by any method anncM be certain that their pfocedums fill outiide 

the scope of the criminal prohibition. As a ceceot newipiper article reported, one group of 

doctors oonsidoriitg the legislation was "unable to agree on wbat tbe law would cover - but 

did agree that It posed a threat to anyone who did second-trimester aboitioni.*'* Given tUs 

confbsion. and tie threat of criaisai piosecutbn. docton might well decide to forego tbe 

performance of second-trimeiter abortions altogetber. In that ev^. the practical effect of 

the bill would bo lo limit toverely the availability of all sacoiid-tiimester aboitiont, again 

iiiiputiinc ui "undue burdeo" on women seeking laie-teim. piwiibiliiy abonlons.

The procedure - or procedures - that would be banoed by H.H 1833 are performed 

primarily at or after 20 wecics In tbe gestational period. Generally, such laie-temi aboitions 

are petfonned when a woman’s health or life is threatened or when a fetus is diagaoied with 

severe abnoimalltles such as anetKsepbaly; these art nut and ingically sad events, occunlng 

under clrcumitancei that are unlikely to benefit from the Interveation of govemmetu 

regulatoie. Tbe proposed impuaiiiun uf criminal penalties lo such cases would violate the 

Constitution and would pose a real risk to women’s lives and health.

Timar Lnrb. w<.fa> u Parwawi fur Bill to 8111 TVw of Abcriaa. N»w York TIom, Nov. 0, 1M5, U B't-



October 26, 1995

MEMORANDUM TO CAROL RASCO
PAT GRIFFIN

CC:

FROM:

SUBJECT:

GEORGE STEPHANOPOULOSi/ 
JAMES CASTELLO 
MARTHA FOLEY 
BARBARA CHOW 
KAREN HANCOX 
BETSY MYERS 
JEREMY BENAMI 
DEBBIE FINE

ALICE M. RIVLIN

Nancy-Ann Min CiAA^

Meeting on Choice Issues

Alice Rivlin asked that I schedule a meeting with all of you quickly to discuss a number of issues 
relating to abortion that are moving forward in the Congress, including the riders on 
appropriations bills, Medicaid, and the so-called “partial birth abortion” bill that may be on the 
House Floor late next week.

We will meet on Monday, October 29, from 11:00am to 12:00 noon in the 0MB Director’s 
office, room 252 of the OEOB. Please call Jim Blount at 5-5178 to confirm your attendance.

cc: Chuck Kieffer
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MEMORANDUM FOR CAROL RASCO AND ALICE RIVLIN

FROM: Jeremy Ben-Ami
Nancy-Arm Min 
Debbie Fine

SUBJECT: The Partial Birth Abortion Bill

This memorandum provides brief background on the pending "Partial Birth Abortion Ban Act 
of 1995," identifies options for administration action, and provides some assessment of the 
pros and cons of those options.

I. Background

Description of the bill
The bill bans "abortion in which the person performing the abortion partially vaginally 
delivers a living fetus before killing the fetus and completing the delivery."

It imposes criminal penalties on "whoever knowingly performs a partial birth abortion, 
thereby killing a human fetus" and subjects them to civil suit as well. To avoid criminal 
liability, a physician must prove affirmatively that 'partial birth abortion' was necessary to 
save the life (not health) of the mother and that no other procedure would suffice for that 
purpose. The woman cannot be prosecuted.

It is critical to note that "partial birth abortion" is not a medical term. Many feel that at a 
minimum it describes a procedure called Dilation and Extraction (D&X), a type of Dilation 
and Elimination(D&E). D&X is a rare procedure used for late term abortions, estimated at 
no more than 600 per year, while D&E is somewhat more commonly practiced. Late term 
abortions are very rare, occurring when a woman's health or life is threatened or when a fetus 
is diagnosed with severe abnormalities. These are usually families that have planned and 
wanted pregnancies, but that face a life-threatening medical condition for the mother or a 
severe fetal abnormality.

Current Status on the Hill
Earlier this summer, the Bill was passed by the House Judiciary Committee and is expected 
to be taken up on the House floor at some point in the next few weeks; the Senate timeline is 
not as clear. The Judiciary Committee reported out by a party-line vote, with 3 Democrats 
absent.



The prospects for passage in both Houses are very good, according to those who follow 
choice issues on the Hill. It is estimated that there may be approximately 140-150 votes 
against it in the House and approximately 40 in the Senate.

Profile of the Medical Community Views
American Medical Association: Legislative Council voted twice to support the legislation; 
the Board did not accept this recommendation and will not take a position on this bill.

California Medical Association: Strongly opposes this bill as an intrusion into the 
physician-patient relationship and as a burden on families.

American College of Obstetricians and Gynecologists: They have not taken a position, and 
do not plan to.

American Medical Women's Association: They oppose this bill because it makes a medical 
judgement, and have tried to convince the AMA and ACOG to at best oppose and in the least 
stay neutral.

American Academy of Family Physicians: They do not plan to take a position because this 
is not a priority for them, however, they felt that if they were to take a position it would be 
to oppose the bill.

The medical community seems unified in their opposition to the government legislating 
medical procedures; however, the strength of that opposition is not sufficient at this point to 
cause the national organizations or their memberships to work together to oppose it.

This is largely for several reasons:
• 'Partial birth abortion' is not a medical term so there is not unanimity about what 

precise procedure this language describes. This seems to cause some to feel stronger 
about the need to oppose the bill because it could be interpreted to ban much more 
commonly used medical procedures, while it causes others to hesitate.

• The D&X procedure that is ostensibly described is extremely rare, and only 2 or 3 
doctors in the country perform it. As a result, there is not necessarily a large natural 
base of doctors to respond to this ban.

• Some in and out of the medical community identify this as the safest method for the 
mother under certain circumstances for several reasons; however, there does not seem 
to be consensus about this because there are so few doctors who perform it and so few 
women who undergo it.

• The bill is not yet widely known about around the country to those who do not 
normally follow choice issues closely.

• People are afraid of the politics of this issue.



Profile of Women and Pro-Choice Group Views
The women's and pro-choice groups feel that this is an assault on the right to choose and on 
the availability of safe abortion to women in this country. They feel it is unconstitutional 
because it imposes an undue burden; that it is an attempt to ban all abortions because of the 
broad language used which could be interpreted to include other procedures or situations; that 
doctors will be afraid to perform abortions because they will fear conviction; and that doctors 
will no longer consider the health of the mother their primary responsibility (particularly 
because they may need to second-guess what fits this vague definition) — rather they will 
weigh it against their fear of conviction. (Note the bill states that the only exception is the 
life of the mother, not the health of the mother as stated in the constitution.) They are 
extremely hopeful that we will oppose this legislation.

II. OPTIONS

1. Express No Opinion: The administration can remain silent during the coming House floor 
debate. There is no requirement that we send up a SAP, and we could wait to see how the 
debate plays out in the Senate.

2. Express Opposition: The administration could express its opposition to the bill in a SAP 
to the House. If this option is chosen, we recommend basing opposition on the following: (1) 
It is unconstitutional because of it fails to include an exception for situations when certain 
procedures are necessary in order to protect the health or life of the woman, and because it 
poses an undue burden on women seeking an abortion by criminalizing the use of abortion 
methods that may best protect them and their child bearing capacity; and (2) It is not the 
business of Congress to regulate medical procedures.

3. Veto Threat: The President could choose to make it clear from the start that he would veto 
this bill. This would be an unusually strong statement, but it has been used more in recent 
times than earlier in the administration.

ANALYSIS

This is a bad bill, the passage of which would be a setback for women's right to 
choose in this country and potentially creating a situation where women are forced to 
make decisions that are not the safest or healthiest for them.

The politics are incredibly tough: on the one hand, this is a critical issue for the 
women's community and those who believe in choice, yet, on the other, no one is 
comfortable with affirmatively supporting a procedure that can be so graphically 
misrepresented by pro-lifers. It is important to note here that the right-to-lifers are 
already engaging in a campaign that effectively depicts this procedure in an extremely 
graphic and gruesome way — and it is safe to assume that they will intensify this 
effort when the bill comes up.



If we were to remain neutral, the women's groups would be extremely disappointed. 
They would likely see neutrality as a signal that we are willing to compromise on 
choice despite our otherwise strong record. We would also be allowing a clear victory 
for the right-to-lifers without a fight.

If we oppose, with or without a veto threat, we will have the strong and active support 
of the women's community. At the same time, there is no guarantee that we will be 
able to mobilize opposition and or even find strong support in the medical community.

If we take a strong position on this issue, it will be critical — yet very difficult — to 
define this debate on our terms; i.e. challenging its constitutionality and its 
inappropriate intervention in medical practice. It is clear that we cannot win if we 
argue this in terms of the credibility or safety of the procedure itself.

IV. RECOMMENDATION

We recommend opposing the bill without a veto threat for now. This bill poses a significant 
threat to the Constitutional protection of a woman's right to choose. It is the first time 
Congress has gotten into the business of regulating particular procedures. No abortion 
procedure is particularly pleasant, and it will always be politically difficult to defend any 
particular procedure. But if Congress begins to criminalize abortion procedures one by one, it 
will gradually erode the right it has been unable to eliminate by other legislative means.

At this point, for the House vote, it seems sufficient to state our strong opposition without a 
veto threat. It is unclear when or in what form this legislation will come to the Senate so we 
may want to wait until a later point to make a decision on vetoing the bill.

cc: Abner Mikva
James Castello 
Martha Foley 
Elena Kagen 
George Stephanopoulos 
Pat Griffin 
Barbara Chow 
Alexis Herman 
Betsy Myers 
Karen Hancox 
Chuck Kieffer 
Barbara Woolley 
Judy Gold
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DRAFT — NOT FOR RELEASE
October 30, 1995 
House

-- ‘ L1 d 1- ^ B'lTtn" tr±i -Aet-oif_
(Rep. Canady (R) FL and 115 others)

i'he President believes that abortion should be safe, legal, 
rare. He has long opposed late-term abortions except when thejM 
are necessary to protect the life or health of the mother, 
iconsistent with the Supreme Court's decision in Roe v. Wade, “/he 
Administration strongly opposes H.R. 1833 because it fails to 
provide any exception to protect the health of the mother ^

"Pay-As-You-

H.R. 1833 would affect both direct spending and receipts; 
therefore, it is subject to the pay-as-you-go requirement of the 
Omnibus Budget Reconciliation Act of 1990. 0MB's preliminary 
scoring estimate of this bill is zero.
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fPo Not Distribute Outside Executive Office of the Presidents

This Statement of Administration Policy was developed by the 
Legislative Reference Division (Pellicci) in consultation with 
Associate Director HP (Min).

OMB/LA Clearance: _____

To date, the Administration has not taken a position on 
H.R. 1833-

As reported by the House Committee on the Judiciary, H.R. 1833 
would ban an abortion procedure referred to by the Committee as 
"partial-birth abortion". According to the Committee report, 
under this procedure, a doctor extracts a fetus, feet first, from 
the womb until all but the head is exposed. Then the doctor 
inserts scissors into the base of the fetus' skull and uses a 
catheter to suction out the brain before completing the abortion.

H.R. 1833 would subject doctors who perform the procedure to 
civil and criminal fines and/or up to two years imprisonment.
The bill would also allow the father and certain other family 
members the right to sue the doctor for damages.

Opponents of the legislation say that most late-term abortions 
are performed when the fetus is severely deformed or when the 
women's life is at risk. Opponents are also concerned that 
enactment of H.R. 1833 would erode the 1973 Supreme Court 
decision in Roe v. Wade.
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On September 23, 1995, the Council on Legislation of the American 
Medical Association (AMA) voted unanimously to support enactment 
of H.R. 1833. The Council felt that the procedure the bill would 
ban is not a recognized medical technique.

Pay-As-You-Go Scoring

According to BASD ( ), H.R. 1833 could increase both' direct
spending and receipts, the amounts involved would be less than 
$500,000 annually. Violators of the bill's provisions would be 
subject to criminal fines. These fines would be deposited in the 
Crime Victims Fund and spent in the following year. Direct 
spending from the Fund would match the increase in revenues. CBO 
agrees.
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EXECUTIVE OFFICE OF THE PRESIDENT

20-0ct-1995 09:51am

TO: Laura Capps for George

FROM: Jeremy D. Benami
Domestic Policy Council

CC: Nancy-Ann E. Min
CC: Martha Foley
CC: James Castello
CC: Elena Kagan

SUBJECT: Abortion issues

Wanted to update you on two abortion issues:

1. Defense bill — Martha, Nancy Ann, James, I and others met 
yesterday on the Defense bill. As you know, availability of 
abortion on military bases exploded the conference last week. We 
decided to recommend sending a second letter to conferees which 
would reiterate veto threat over the $7 billion and over the 
language in the conference report that was defeated. As you 
recall this language said even private money could not be used to 
pay for an abortion at a military facility with a life of the 
mother exception. In light of our foreign ops veto threat and the 
fact that this is also a Presidential EO from the first week, we 
felt it appropriate to recommend a veto threat over this as well. 
Martha will bring this to Leon for his approval.

2. Partial Birth Abortion — This bill could make it to the House 
floor next week or the following week. It will probably pass as a 
stand-alone measure. Unclear when it would come up for Senate 
consideration. Issue is whether we should send a SAP. We are 
looking into the medical community's position on the bill (we 
understand the AMA may be supportive of the bill and the ObGyns 
unwilliing to stand behind the procedure) and we are gauging the 
opinions of the women's groups. We will set a half hour meeting 
for next week ( and will invite you) to discuss.


