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PNTR
Talking Points for Lael Brainard with Business Reps

Recent Developments

e We are coming off of a good week last week in the China PNTR campaign.

Taiwan’s President-elect Chen offered talks with Beijing and expressed
support for both China’s and Taiwan’s accession to the WTO following his
election. The PRC leadership appeared to tone down its pre-election rhetoric.

Lee Hamilton traveled to Taiwan in a private capacity, and Ambassador
Holbrooke had talks in Beijing. Sandy Berger will be in Beijing this week for
more talks. Cross strait relations, the importance of dialogue, peaceful
resolution, and reiteration of our one China policy are important parts of our
message.

In Geneva, Secretary Albright made a strong case on behalf of our human
rights resolution condemning China’s human rights practices. The vote will be
in April. [We do not expect much support from Europeans while their trade
talks with China are ongoing, and it is unclear whether they will be very
supportive thereafter either.]

On the trade front, the Chinese issued the necessary regulations to implement
our agriculture SPS agreement on wheat, citrus and meat. We are urging
China to follow up with purchases.

U.S. trade negotiators had constructive formal and informal discussions in
Geneva with both the Chinese and with other members of China’s WTO
Working Party. China submitted information on a host of trade laws that must
be changed, and U.S. delegation members met informally with several of our
trading partners to work on elements of the protocol and working party report.
The next meeting will be no later than early or mid-May, depending to some
extent upon how quickly the Europeans and Chinese conclude.

EU Commissioner Lamy is in Beijing today for the most recent round of trade
talks. We are hopeful they will conclude, but there is no reason to wait for a
vote on PNTR. The President’s legislation requirées that he certify that the final
terms and conditions of China’s accession are at least equivalent to the terms
and conditions of our November agreement before China receives PNTR. So
Congress can approve the legislation, and PNTR will be granted only when the
President certifies.



The Campaign

e Administration continues its all out efforts. With the prospect of a vote prior to
Memorial Day [press reports say Armey is willing to set a date], the President will
continue his meetings with members and to speak out on behalf of PNTR.

e Secretary Daley and Secretary Glickman will lead Congressional delegations of House
memebers to China (Beijing, Shanghai, Hong Kong) to underscore the Agreement’s
benefits.

e We are finding that there is still a huge education effort needed at the most basic level.

o Itisnot yet fully understood that this is a one-way agreement that requires no
market opening by the United States.

e Many do not understand that this is not a vote on whether China gets into the
WTO, it is a vote on whether the U.S. gets the benefits. China enters the
WTO whether or not we grant PNTR.

¢ We continue to hear arguments that the U.S. can reap the full benefits of this
agreement without PNTR.

e So we are engaging member by member. Each member of the Cabinet has been
assigned a set of members. Many remain undecided and will not likely make their final
decisions until the vote is set. [Do not discuss numbers, there are not reliable numbers
on either side yet.]

e We are consulting broadly about member’s questions and concerns and trying to
address them.

e Are we in negotiations? No, I would not use term. We are listening and consulting.
Some members do have specific ideas. We sent up a clean bill. PNTR cannot be
conditioned on anything to be consistent with WTO rules.

o But we are listening to ideas that would make sense from a policy perspective and that
will BROADEN the bipartisan consensus for PNTR.

e We are all interested in strong and effective enforcement.

e The Administration supplies Congress with extensive reporting on human
rights and other issues, and Congress has an oversight role on foreign policy.



¢ You have seen the proposals out there: Levin, Baucus, Bereuter. What are your
thoughts? With the objectives of both broadening bipartisan consensus and
maintaining strong policies, do you find any of these constructive or acceptable?
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Overview of China WTO Accession Beneflts to the Unltad States |
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accesslon o the WTO. The United Statea will continue

ta have its samo tasiffs, tradc rulus,<and edditional
_~"Sofeguards in place after China ea tn the W10,
I with

Deep suts for tarifts in manufactured products
scctors’ affacing most U.S. axporis—avoraging sn
ocrogs-the-board 60 percent cut in tariffa far industrial
products. Im t gainy includo 8 2.3 percont cut in
tariffs for pulp, paper and printed materinl and elimina-
tion af wrif(s for information teclinnlogy produots
including eloctronics, telecammunications aquipment,
and computar equipment.

‘IarlfT bindings for ¢very sector. U.S. industres gain
groator cortainty of access with China’s sommitmeant
not to raisc tariffs on any products aboye the ncgoti-
ated celling (bound) rates,

Huge reduction tu paperwork eaute—s dooa to
smaller exportors. Siwplificatlon, harmonization of
customs procedures and licensing will slash costs of

" ~~Pprocossing oxport orders and-raiso-profiier

Elimination of quolas end non-automstic Hecnoca
for )l manufastured products by ysar 2003, Only &
hendful of quvtes will remeln sftor yoar 2003. While
quotas are being phased out, the quota level will be
highee then aur ¢urrent oxport lovols and will incrense
by 15 percont cach year until the quota is sliminsted.

By joining the WTQ, Chins [s committing to esiablish &
wariff-only impunt rogime for culture! products;
all non-taniff barrinrs wil) be eliminated. Any other
meusure, such as inspection, teating, and domestio
taxqs must be applied in 8 manner that is consiaiont
with WTOQ rvlos ,,rgqulrlnv 8 trangparent and pondiy-

1 health:related rasyrictions

orimplopiery dysiom and .
muys be bassy on govnd scicngy,

' Chlnwm vommuiited 1o fmplementing sgrisulturs
riais guiog (THQ0) B Feame ihor tn

s ete ooy e esgoad o
AspLront gnd consiglent gysiem for allacyts
¥ &’ﬁ‘i""*"" Viery ad ccaing. ¢
(a pnsure thil quota:haldsrs are ot [m:
o

oy cammiod ot (9 uso gaport svheldles for
i s when i s WO, TH

~%

Oppartunitles Jiom Ching g Aegession to the WTO
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permitted for almort all products within three yom of
eooosslor/}) Curronuly, the right to uade Is strictl ‘K
limited; only companies thet reselve specific suthoriza-
tion or who import goods 10 de uscd in production have
such rights,

Telccommunlcations scrvices aro currently not
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OFFICE OF THE U .S. TRADE REPRESENTATIVE
OFFICE OF MONITORING & ENFORCEMENT
600 17™ STREET; NW
 WASHINGTON, DC. 20508
Office (202) 395-3582  Fax (202) 395-3639

TO: Commerce  Eric Biel 182-8368 482-6212
NSC/NEC  Malcolm Lee 456.9299 456-9290
State Bryan Samuél 647.2532 647-1537
Treaswry ~ Mary Chaves 622-037 622-5304

FROM: A. Jane Bradley
Assistant United States Trade Representative for Monitoring & Enforcement

DATE: March 24, 2000
PAGES: 1 (Including this cover sheet)
COMMENTS :

There will be a China safeguard mechanism meeting on Tuesday, March 28, 2000 from
2:00 to 4:00 at USTR in room 223-A.

If you have any questions, please call Sharon Johnson at 395-3150.
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CHINA PNTR ECONOMIC POLICY WORKING GROUP
March 24, 2000.

I. Update from USTR

e Working Party Discussions
e EU-China Negotiations
o Fertilizer

1l Levin Proposal: Follow-Up From Wednesday Meeting

III. Implementation of the Safeguard Mechanism
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TO: Malcolm

FROM: Lael

Please take a quick look. Lael would like your thoughts on this. She will probably be free to
discuss around 11:30 am this morming.

Thanks.
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SAFEGUARD STANDARDS
Section 201 Section 406 Section 125 Regulations

‘Who has standing to reguest proceeding:
Trade assoclation, firm, cerified or
reoognized union, group of workers
representaitve of industry; USTR,

‘Ways and Means, Senarc Financcfor IT'

Who bas standing fo request proceeding:
same as Section 201

Who has standiog to request procecding:
Intercsted party, including a trade
associntion, firm, certified or recognized
uniop, or group of workers; USTR; House
Ways and Means; Senate Finance.

o e - v
What Pctition must contain:
1. Specific informatlon supparting infury
claim;
2. Whether provisional relief is sought;
3. Produet Description: pame and
description of imporicd article coposmed,
with specific US tariff provision;

4. Representativeness: names and addresses

of firms represenicd in petltion; % of
domestic production of article that
represeated fimms account for and baais for
claiming representstion of indusuy;

5. Import Data: imports for at Jeast each of
the most recent S full yzars which form the
basis of claim;

6. Domestic producrion data: total U.S.
production of the domestic article for cach
full year for which data ere provided Lmdcr
paragraph (5);

7.Datg §bgw._vmg injury: qua.nnta:wc daa
indicating the nature and extent of i m_|u1y,
8. Causc(s) of {nury: cnumeradun and
description;

9, Relicf spught and purpose of ralief,
Including type. smouat. and duration;

10. g : whet We indusry is
dolng » ‘meke posmva ndjusu'ncrm.

2 if allesinz,

‘What Petition must contain:

1. Speelfic information supporting injury
claim;

2. Produgt Description: name and
deseription of import oonccmcd, with
specific US tasiff provision;

3. Qu_;p;ns_e_mp_m names and addyesses
of firms mpmanléd in pem.:op, % of
domestic production of articls that
rcpresentsd firms gevount for and basis for
olalming representation of industry;

4. Jmpqy Rars: for lmpons fiom g
Communist country | for at jeast cach of the
most recent § foll ycars whlch form lhc
basls of claim;

5. Domestic grggggngg data; total U.S.
productian of the doy "asu_c amicle for sach
full year for which 'are providad under
paragriph (4); - .

6. Dsts showing nJury: quanitetive data
indicating the narure and extent of injury;
7. Cause(s) gf ]njuu cnumer.mon end
dcscnptlon,

8. Relief :gugh and purpose of rchcf,
uuludmg wpe mount. and dumtiou

What Petition must contain:

1. Specific information supporting market
dieruption claim;

2. Prpduct Degcription: name and
description of the imported article
concemed, with specific US tariff

p]' OVISIOD H

1 Impon Rawp: for impore from China for
4t Jeast cach of the most recent S full years
which form the basis of the claim;

4, Domestic production data- votal U.S.
production of the domestic article for each
{ull year for which data are provided under
paragraph (3);

5. Dam showing injury: quantitative data
indicating the nature and extent of injury;
6. Cause(s) of injyry: enumeration and
description; and

7. Relief soughe end purpase of relicf,
inclyding type, amount, and duration.

? E!"‘\*Lt!“
f Prwivo--l( (:-LJ

Stnndard for m‘uutiug sonsultations:

—— ag

'.S:aud_ard for requesting cansuljations:

Muy hqu t USTR tq minme May roquest Puudem [ llll!lw USTR must yequest eonsultationg
onmlmions consultations - o
Snnnrd of rnlM‘ R Sundau o[ rellol" - " 'Standnrd of rolicl‘
EIU—W President Snds cmexg:ncy visional: Impeorts of the product that is

cause damsa tchu o rspah

Elna}: lmrwcd imparts aze 8 :yb.l._tawal
cause of serions injury of threat therzof

action necessary (no cxplu:lz statutory
standml ror thig ﬂn!lnz)

Einal; Impors of like or directly
competitive anicle asv Increasing rapldly so
35 W be § significant sausc of material
Injury of threas thereof, Lowa hu:den than
Smlnn 200

the subject of th¢ investigation have caused
‘pr threatened to causé market dlsription
‘and delay in taking getion would cause

damgc thal would be difficulr o rcpalr

Em A ducv, of Chim:se onsm s balng
Smponad into the ervltory of the Uniteq
Swatex In sugh mcwascd quantities or under
such conditions as to cause or threaten ta
cause uwte; dlsrupuon ta the domestic
producen of a Jike o7 dirantly sompetitive

ploduﬂ.
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Formo of relief:
Provigional: jncreased tariffs

Final: increased tan ffs; quotas; voluntary

export restraints (VERs); auctioned import -

licenses; adjustment assistance; initiate
international negotiztions 1o address
underlying cause of increase in imparts;
submit legisiative proposals facilitate
efforts of domestic indusmy to make
positive adjustments; any other appropriate
and feasible action that President may take
under authority of law.

Form of relief:
Emerggpey: increased tarifs or quotas

Final; incrvased tarlffs or quotas, including
orderly marketing agreemems. (Country
specific)

Form of relief:
Provisiopal: Form of provisional relief not
specified.

Fing): withdraw concessijons or otherwise
lirmit imports only to the extent necessary to
prevent or remedy the market disruption.

Duration of reliefs
Erovisional: 200 days

Final: Injtial reljef may not exceed 4 years,
which may be extended 1o 8 ycars based on
additional ITC report.

Duration of relief:
Emgigency: Until [TC reaches a gegative
determination of desisos on final relief

Final: Open ended ung] the country
bctomcs s WTO member and we apply that

Durstion of relief:

Pravisional: 200 days

Final: For such period of time as may be
necessary o prevent ar remedy the market
dismption \

s

u{g re Ilg"\‘:‘.‘-\
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Day | Section 201

Section 406

Day

USTR Regs

investigation.

0 Petition filed. ITC initiates o

Petition filed. ITC initiates
investigation

Q0

Petition filed. USTR initiates
investigation, requests
consultations with China, and
sends Section 332 letter to
Cammission requesting
assistance in gathering
additional information

If necessary, USTR (after
consulting with the petitioner)
delays the consuliation, request
for up to 20 days to verify or
improve the petition to casure
an adequats basjs for

- consultation.

45

(60)

Commission sends report to
USTR. TPSC agencies consider
determination.

60 ITC determines whether there
are “cntical circumstances" if
alleged In petition.

ITC holds public hearing on
injury

60

(80)

Consultations with China end.
USTR announces determination
on whether imports of products
of Chinese origin cause or
tire3ten to cause market
disruption. If afhrmative, TPSC
Pyopeses gction to prevent or
remedy the market disruption,
pmvides notice of proposed
agtion, and schedules hearing.

| 1TC holds public hearing on

relief

75

o9

]‘PSC holds public hearing.

Rt

'80_.

(100)

TPSC recommends remedy to
President.

injry,

100 | ITChoMds public hesri.ng on |9

Deadline for ITC 1o make

detcrmlmuon and spbmit
Report to Ptesident

50

President announces decision on
a¢tion to prevent of romedy
warket disrupHon.

J:I"‘N— |. vegh - .“ .” 4

20

Tam afbes mdeabeien D)
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120 1TC announces Determination
on injury
(150) | Determination if Commission
determines case is
"extraordinarily complicated”
(investigaton must be deemed
"extraordinarily complicated”
before the 100% day after
petition is filed)
Decterminetion in cases deemed
(180) to bave critical circumstances
Detenmnination in cases deemed
to have "critieal circurnstances”
210) and be "extraordinarily
complicated.”
140 ITC holds public heating on
remedy if necessary.
150 ITC issues report 10 President 150 Deadline for President to ke
' action.
Report wo President in
(180) | “exwaordinarily complicated" ;
determinations
Report to President if "critical
(210) | circumstances” were alleged in
investigation
Report to President if
(240) determination was both
"extraordinarily complicated”
and has "critical
circumstances."
ITC makes report public in
federal register.
165 Deadline for Presidenc to
-| Teguest supplemental #
information.
(195) :
(225)
(259 _
195 Deadline for JTC to provide
supplemental information
(225) - ' ' '
(235)

(285)




03/24/00 09:42 FAX 2024566687 LAEL BRAINARD . Goo7
— _ LAEL BRAINARD . = __ 71007

~ MAR 24..2[ﬁ. 9:é4AM USTR/GENERAL COUNSEL . NO. 4775 P B

210 Deadline for Presidential
Action. President submits to
Congrese a docurnent
describing the action and

reasons for taking such action

(240)

70)

(300)

228 Deadline for Presidential action
if receive supplemental
information.

255)

(285)

(313)




NORMAL TRADE RELATIONS TREATMENT FOR
THE PEOPLE’S REPUBLIC OF CHINA

Section 1: Termination of application of Title IV of the Trade Act of 1974 to The People’s
Republic of China (China).
(2) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF
NON-DISCRIMINATORY TREATMENT-Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.), the President may,--
(1) determine that such title should no longer apply to China, and
(2) after making a determination under paragraph (1) with respect to China,
proclaim the extension of nondiscriminatory treatment (normal trade relations
treatment) to the products of that country. _
(b) CHINA’S ACCESSION TO THE WORLD TRADE ORGANIZATION (¢
WTO”)Prior to making the determination provided for in subsection (a)(1) and pursuant
to the provisions of section 122 of the Uruguay Round Agreements Act (19 U.S.C. 3532),
- the President shall transmit a report to Congress certifying that the terms and conditions
for China’s accession to the WTO are at least equivalent to those agreed between the
United States and China on November 15, 1999.
Section 2. Effective Dates — _ .
(2) The extension of nondiscriminatory treatment pursuant to section 1 (a) (1) shall be
effective no earlier than the effective date of China’s accession-to the WTO.
(b) On and after the effective date under subsection (a) of the extension of
non-discriminatory treatment to the products of China, title IV of the Trade Act of 1974
shall cease to apply to that country.
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SAFEGUARD STANDARDS
Section 201 Section 406 Section 125 Regulations

‘Who has standing to request proceeding:
Trade assoclation, firm, cenified or
reoognized ubion, group of workers
represensative of industry; USTR,

Ways and Means, Senace Financcfor IT

Who bas standing to request proceeding:
same as Section 201

Wha has standing to request procecding:
Intercsted party, including a trade
association, firm, certified or recognized
uaion, or group of workers; USTR; House
Ways and Means; Senate Pinance.

What Pctition must contain:
1. Spevcific informarion supparting infucy
claim;
2. Whether provisional relief is sought;
3. Produgt Deacription: name and
description of imporied article copcemed,
with specific US tariff provision;
4. Renreseptativeness: names and addresses
of firms represented in pedtion; % of
domestic production of arxicle that
represented firms account for and basis for
claimipg represcntstion of indusuy;
5 Import Data: imports for at Jeast each of
the most recent 5 full years which form the
basis of claim;
6. Domestic produetion data: total U.S.
production of the domestic article for cach
full year for which data ere provided under
paragraph ()3

7. Data showing injury: quannta:wc dawa
indicating the nature and extent of i m_]lu'y,

8. Cause(s) of injury: cnumeradnn and
description,
9, Rlicf spught and purpose of rellef,

' lncludtng wpe. amount. and duration;

petg: : what the mduaﬂ'y is

What Petition must contain:

1. Speetfic information supporting m_]ury
claim;

2. Product De.scrnmgn. pame and
description of import concemed, with
specific US tariff provision;

3. EEEEM_M pames and addpesses
of firms rapréganted in petmou, % of
doraestic production of articlc that
rcpresented firms scoount for and basis for
clalming representation of ‘industry;

4. 1mpett Ra: for lmpom from §
Communist ¢ountry for at Jeast cach of the
most recent § ful n—ars which form lhc
basls of claim; - °

5. Domestic grggggngn data; total U.S.
productian of the dg "asu; anicle for sach
full year for wlu are provldad under
paragriph (4); o

6. Data showing inlury; quantitetive data
indicating the narure and extent of injury;
7. Cause(s) gfmjun; cnumemnon end
descnpuom A

8. Relief sought and purpose of rclm‘;
including type, Amacunt, and durmlon

What Petition must contain®

1. Specific information supporting market
dieruption claim;

2. Product Description: name and
description of the imported article
concerned, with specific US tariff
prowsaon,

1 Impon Ppwy: for imports from China for
4t least cach of the most recent S full years
which form the brasis of the claim:

4. Domestic production data- total U.S.
production of the domestic article for each
{ull year for which daw are provided under
paragraph (3);

5. Dam showing injury: quantitative data
indicating the natre and extent of injury;
6. Cause(s) of injury: enumeration and
description; and

7. Relief sought end purpase of relicf,
including type, arnount, and duration.

€ Rupearmbhin
f PFI"\I"-.( (:q!,)

Standaid‘fdr requesting gansultations:

————— -

-.S:;aud.ard for requesting cansuliations:

lmpom'ut uhmmml nusa o( scrlous .
lhereqf & delay Would

Elnal: lnervascd lmpam aen .mb.nanual
cause of seriou; injury pe lhreal thmcf

May request President to Injuate USTR must yequest cppsultationg
eonsultaﬂonl ’ :
Sundsrd o[ nllol‘ smdnrd of rellel‘

Em!;!gmﬂ msldcut ﬂnha cmchu'lcy

action necessary (no aphclr stanitory
Siandord for lhls ﬂnglng) '

Lina|; Impons ot‘ llkc or dirsctly
competitive anticle ars Increasing repldly so
astobey ulgnlﬂcam Fause of materin)
injury of threas thercof, Lawcr burden than
Sunlun 20 :

Provisional: Imperts of the product that is

the subject of the investigarion have caused
‘or threarency to causd market dlsraption
nd delay in taklng aetion would cause

‘damage thay would be difficulr io rcpan

Em A ’mduq of Chim:se onsm i bulng
impornad ioto the territory of the Unireq
Swaten In such incrvased quantities or under
such sondirions ag 1o cause ay threaren ta
cause maker disruption 10 the domestic
producers of a Jlis or dirently competitive

produﬂ,
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Form of relief
Provigiomal: jncreased tariffs

Final: increased tariffs; quotas; voluntary
export restaints (VERs); auctioned import
licenscs; adjustmeat assistance; initiate
intcrnational negotiztions to address
underlying cause of increase in imporrs;
submit legislatve proposals facilitate
efforts of domestic jndustry to make
positive adjuatments; any other appropriate
and feasible action that President may ke
under authority of law.

Form of relief:
Emergepey: incrensed tarifls or quotas

Final; increased 1afiffs or quotas, including
orderly marketing agreements. (Country
specific)

Form of relief:
Provisiopal: Form of provisional relief not
specified.

Eingl: withdraw concessjons or otherwise
limit imponts only to the extent nccessary to
prevent or remedy the market disruption,

Duration of relief;

Provisional: 200 days

Einal: Initial relief may not exceed 4 years,
which may be extended 10 8 ycars brsed on
2dditjonal ITC report

Duration of relief:
Emgrgency: Until ITC reaches a negative

detenninatioh’sF déclsiod on final relief

Fingl: Open ended/ until the country
becoines 8 WTO uanbu and we apply that
m

Duration of relief:

Pravisional: 200 dajrs

Fi inal: For such period of time as may be
necessary 1o prevent ar remedy the market

dlsmpr.wn \
L s 3

U/u

< s ~¢
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Day

Section 201

Day

Section 406

Day

USTR Regs

Petition filed. ITC initiates
investigation.

Petition filed. [TC initiates
investigation

(ed)

Petition filed. USTR initiates
investigation, requests
consuhations with China, and
sends Section 332 letter to
Cammission requestng
assistance in ggthering
edditional information

If necessary, USTR (after
consulting with the petitioner)
delays the consulation, request
for up to 20 days 1o verify or
improve the petition to ensure
an adequats basis for
consuliation.

45

(60)

Commission sends report to
USTR. TPSC agencies consider
determination.

ITC determines whether there
are "critical circumstances" if
alleged in petition.

ITC holds public hearing on
injury

60

(80)

Consultations with China end.
USTR announces determination
on whether imports of products
of Chinese origin cause or
tiregten to cause market
¢{sruption. If affirmative, TPSC
PfOpRs¢S Action to prevent or
remgdy the market disruption,
provides notice of proposed
agtion, agd schedules hearing,

ITC holds pubhc hearing on
reliet '

‘75

(95)

-

80

(100)

TPSC recommends remedy to
President.

| 17C hotds public hearing on.
injury. ' '

90

Dcadhnc for ITC 1o, ‘make
detcrmlnauon and sybmit
Rsport to Pfesidem

0

President announces decision on
actwn to puvcu! of remedy
warker disrypiion.

zl‘ﬂu— n regh e ." 1 6dic 4
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(285)

120 1TC announces Determination
on injury
(150) | Determination if Commission
determines case is
"extraordinarily complicated”
(investigation must be deerned
"extraordinarily complicated"
before the 100% day after
petition is filed)
Decterminetion in cases deemed
(180) | to bave critical circumstances
Determination in cases deemed
to have “critical circumstances"”
(210) and be "extraordinarily
complicated.”
-140. ITC holds public hearing on
remedy if necessary.
150 ITC issues report 1o President 150 Deadline for President to take
actdon. '
Report w President in
180) "extraordinarily complicated"
determinations
' Report to President if "critical
(210 | circumstances” were alleged in -
) fnvestigation
Repor to President if
1 (240) | determination was both
"exwraordinarily complicated”
and has “critical
circumstances.”
ITC makes report public in
federal repister.
165 Deadline for Presidegt o
-| reguest supplemental
information.
(195) :
| @2s)
(259
195 | Deadling for ITC to provide
supplemental information
(225) e B . ;
(235)
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210 Deadline for Presidential
Action. President submits to
Conpress a document
describing the action and

1 reasons for taking such action

@40

Q70)

(300)

225 Deadline for Presidential action
if receive supplemental
information.

(255)

(285)

315




NORMAL TRADE RELATIONS TREATMENT FOR
THE PEOPLE’S REPUBLIC OF CHINA

Section 1: Termination of application of Title IV of the Trade Act of 1974 to The People’s
Republic of China (China). '
(a) PRESIDENTIAL DETERMINATIONS AND EXTENSION OF
NON-DISCRIMINATORY TREATMENT-Notwithstanding any provision of title IV of
the Trade Act of 1974 (19 U.S.C. 2431 et seq.), the President may,--
(1) determine that such title should no longer apply to China, and
(2) after making a determination under paragraph (1) with respect to China,
proclaim the extension of nondiscriminatory treatment (normal trade relations
treatment) to the products of that country.
(b) CHINA’S ACCESSION TO THE WORLD TRADE ORGANIZATION (*
WTO”)-Prior to making the determination provided for in subsection (a)(1) and pursuant
to the provisions of section 122 of the Uruguay Round Agreements Act (19 U.S.C. 3532),
. the President shall transmit a report to.Congress certifying that the terms and conditions
for China’s accession to the WTO are at least equivalent to those agreed between the
United States and China on November 15, 1999.
Section 2. Effective Dates — :
(2) The extension of nondiscriminatory treatment pursuant to section 1 (a) (1) shall be
effective no earlier than the effective date of China’s accession to the WTO.
(b) On and after the effective date under subsection (a) of the extension of
non-discriminatory treatment to the products of China, title IV of the Trade Act of 1974
shall cease to apply to that country.
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IL. Levin Proposal: Follow-Up From Wednesday Meeting

III. - Implementation of the Safeguard Mechanism
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Safeguard Proposal

. Presidential action after an affirmative determination under section 406 is governed by
pre-1988 section 201 standards. Section 406(b)(2)

. Under pre-1988 section 201, an affirmative determination by the ITC established a
presumption that the President would provide import relief to the affected domestic
industry.

. Specifically, the statute directs the President to provide import relief “unless he

determines that provision of such relief is not in the national economic interest of the
United States,...” Section 202(a)(1)(A) (pre-1988)

. Proposal: clarify the standard by which the President shall determine whether relief is
“not in the national economic interest of the United States” by importing the section 301
standard.

. Under section 301, the USTR is not required to take action against an unfair trade
practice “where the taking of action . . . would have an adverse impact on the
United States economy substantially out of proportion to the benefits of such
action, taking into account the impact of not taking such action on the credibility
of the provisions of this chapter.” Section 301(a)(2)(B)(ii1)

. Pre-1988 section 202(c) enumerates the factors that the President shall consider in
determining whether to provide relief and what form such relief should take.
While section 202(c) does not specifically state that the enumerated criteria are
factors that the President must Consider in evaluating whether action is “not in the
national economic interest of the United States”, criteria (4), (5), (6), (7) and (9) in |
section 202(c) clearly relate to that determination.

. Therefore, we propose replacing the chapeau in section 202(c) with the following:
“In making the determination under section 202(a)(1)(A), the President shall
determine if relief is not in the national economic interest of the United States
where the taking of such action would have an adverse impact on the United
States economy substantially out of proportion to the benefits of such action;
taking inta account the impact of not taking such actjon en the credibility of the
provisions of thlS section. In makmg this determmatlon, the President shall take
into account... ' -
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SEC. 202. PRESIDENTIAL ACTION AFTER INVESTIGATIONS. o

(a) After receiving a report from the Commission containing an
affirmative finding under section 201(b) that increased imports
have been a substantial cause of serious injury or the threat there-
of with respect to an industry, the President—

(1XA) shall provide import relief for such industry pursuant
to section 203, unless he determines that provision of such
relief is not in the national economic interest of the United
States, and .

(B) shall evaluate the extent to which adjustment assistance
has been made available (or can be made available) under
chapters 2, 3, and 4 of this title to the workers and firms in
such industry and to the communities in which such workers
and firms are located, and, after such evaluation, may direct
the Secretary of Labor and the Secretary of Commerce that ex-
peditious consideration be given to the petitions for adjustment
assistance; or .

(2) if the Commission, under section 201(d), recommends the
provision of adjustment assistance, shall direct the Secretaries
of Labor and Commerce as described in paragraph (1XB).

(b) Within 60 days (30 days in the case of a supplemental report
under subsection (d)) after receiving a report from the Commission
containing an affirmative finding under section 201(b) (or a finding
under section 201(b) which he considers to be an affirmative find-
ing, by reason of section 330(d) of the Tariff Act of 1930, within
such 60-day (or 30-day) period), the President shall—

(1) determine what method and amount of import relief he
will provide, or determine that the provision of such relief is
not in'the national economic interest of the United States, and
whether he'will direct expeditious consideration of adjustment
assistance petitions, and publish in the Federal Register that
he has made such determination; or

(2) if such report recommends the provision of adjustment as-
sistance, publish in the Federal Register his order to the Secre-
tary of Labor and Secretary of Commerce for expeditious con-
sideration of petitions:

(c) In" déte¥mining whether to provide import relief and what
method and amount of import relief he will provide pursuant to
section 203, the President shall take into account, in addition to
such other considerations as he may deem relevant—

(1) information and advice from the Secretary of Labor on
the extent to which workers in the industry have applied for,
are receiving, or are likely to receive adjustment assistance
under chapter 2 or benefits from other manpower programs;

(2) information and advice from the Secretary of Commerce
on the exterit to"which firms in the industry have applied for,
are receiving, or are likely to receive adjustment assistance
under chapters 8end 4; ¢ ¢ '

(3) the probable effectiveness of import relief as 8 means to
promote adjustment, the effarts being made or to be imple-
mented by the industry conceined to adjust to import competi-

tion, and other considerations:relative tp the pasition of the in-
dustry'in the Nation's economy; "~ T 7 T TG L
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ect of import relief on consumers (including the
pr(iiL t:ned ez:frailability of the imported article and the like or
directly competitive article produced in the United States) and
on competition in the domestic markets for such articles; '

(5) the effect of import relief on the international economic
interests of the United States;

(6) the impact on United States industries and firms as a
consequence of any possible modification of duties or other
import restrictions which may result from international obliga-
tions with respect to compensation; )

(7) the geographic concentration of imported products mar-
keted in the United States;

(8) the extent to which the United States market is the focal
point for exports of such article by reason of restraints on ex-
ports of such article to, or on imports of such article into, third
country markets; and

(9) the economic and social costs which would be incurred by
taxpayers, communities, and workers, if import relief were or
were not provided.

(d) The President may, within 15 days after the date on which he
receives an affirmative finding of the Commission under section
201(b) with respect to an industry, request additional information
from the Commission. The Commission shall, as soon as practicable
but in no event more than 30 days after the date on which it re-
ceives the President’s request, furnish additional information with
respect to such industry in a supplemental report.

SEC. 203. IMPORT RELIEF. ... .

(a) If the President determines to provide import relief under sec-
tion 202(aX1), he shall to_the extent that and for such time (not to
exceed 5 years) as he determines necessary taking into account the
considerations specified in section 202(c) to prevent or remedy seri-
ous injury or the threat thereof to the industry in question and to
facilitate the.orderly adjustment to new competitive conditions by
the industry in question=""" "« """ =

m an increase in, or imposition of, any duty on

(1) proclalm &
the agticle ‘causing or threatening to cause serious injury
to such jndustry;

(2). proclaim a tariff-rate quota on such article;

(3) proclaim a modification of, or imposition of, any
quantitative restriction on the import into the United
States of such article;

(4) negotiate, conclude, and carry out orderly marketing
agreements with foreign countries limiting the export
from foreign countries and the import into the United
States of such artiéles; or o

(9) take any combination of sych actiops.

(®X1) On the day the President determines under section 802 to
provide import relief, including announcement of his {ntention to
negotiate an orderly marketing agreement,the President shall
transmit_to, Congress a document segt,i'gi forth thé action he'is
taking undeg this section. If the action taken by the President dif:

fers from the actian'recommended to him by the’Commission under

section 201(dX1XA), he shall gtate the reaso for such diference.

~ M
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1id not later than the date
1y action taken under sec-
ission shall investigate to
:tion 203 continues to be
dous injury and whether
making a positive adjust-

notice of the commence-
subsection in the Federal
le time thereafter, hold a
ion shall afford interested
/ to be present, to present
entations of other parties
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to the President a report
on under this subsection
tion under section 203 is
«cifies a different date.
CTION.—

ction 203 has terminated,
Tectiveness of the actions
the domestic industry to
ne reasons set out by the
the Congress under sec-

luation conducted under
., after reasonable public
qess of the action. All in-
sortunity to attend such
stimony at such hearing.
: under paragraph (1) and
i2) shall be submitted by
d to the Congress by no
day on which the actions

this chapter may be taken

section 126(a) of this Act

relation of such actions to
Utited States.

domestic industry pra.

‘& area of the United States

ident shall take mto

domestic productxon

tny action authorized
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E. RELIEF FROM MARKET DISRUPTION BY IMPORTS
FROM COMMUNIST COUNTRIES

Section 406 of the Trade Act of 1974, as amended
[19 U.S.C. 2436; P.L. 93618, as amended by Reorganization Plan No. 3 of 1979 and
. P.L. 100-418]

SEC. 406. MARKET DISRUPTION.
(a)1) Upon the filing of a petition by an entity described in sec-
tion 202(a), upon request of the President or the United States

Trade Representative, upon resolution of either the Committee on

Ways and Means of the House of Representatives or the Committee
on Finanece of the Senate, or on its own motion, the International
Trade Commission (hereafber in this section referred to as the
“Commission”) shall promptly make an investigation to determine,
with respect to imports of an article which is the product of a Com-
munist country, whether market disruption exists with respect to
an article produced by a domestic industry.

(2) The provisions of subsections (a)(3), (bX4), and (c)4) of section
202 shall apply with respect to investigations by the Commission
under paragraph (1).

(3) The Commission shall report to the President its determina-
tion with respect to each investigation under paragraph (1) and the
basis therefor and shall include in each report any dissenting or
separate views. If the Commission finds, as a result of its inves-
tigation, that market disruption exists with respect to an article
produced by.a domestic.industry, it-shall find the amount of the in-
crease in, or imp slt:ion of, any duty or other import restriction on
such a.rtlcle which"is ni to prevent or remedy such market
disruption and shall include such finding in its report to the Presi-
dent. The Commissiofi shall furnish to the President a transcript
of the hearings and any briefs which may have been submitted in
connection with each irivéstigation.

"(4) The report of the Commission of its determination with re-
spect to an investigation under paragraph (1) shall be made at the
earliest practicable time, but not later than 3 months after the date
on which the petition is filed (or the date on which thg request or
resolution s received or the motion is adopted, as the case may be).
Upon making such report to the President, the Commission shall
also promptly make public such report (with the exception of infor-
mation which the Commission determines to be confidential) and
shall cause a summary thereof to be published in the Federal Reg-
ister.

"(b) With respect to any affirmative determination of the Commis-
sioh under subsection (a}—:

(1) such determination shall be treated as an affiymative de-
termination made under section’ 20§(b) of this Act (s in effect
on the day before the date of the enactmept af the Omnibus
Trade and Competitiveness Act of 1988); and ..

@) aectious 202" and 203 of thisiAct (as ip effect on the day
before the" date’ of the enactment of siach’ Act of 1988), rather
than the provisions of chapter 1 of: tltle I1 of thu ‘Act’as amend-
ed by sect n 1401 of such Act of 1988 shall apply with respect
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to the taking of subsequent action, if any, by the President in
response to such affirmative determination;
except that—

(A) the President may take action under such sections 202
and 203 only with respect to imports from the country or coun-
tries involved of the article with respect to which the affirma-
tive determination was made; and

(B) if such action consists of, or includes, an orderly market-
ing agreement, such agreement shall be entered into within 60
days after the import relief determination date.

(c) If, at any time, the President finds that there are reasonable
grounds to believe, with respect to imports of an article which is
the product of a Communist country, that market disruption exists
with respect to an article produced by a domestic industry, he shall
request the Commission to initiate an investigation under sub-
section (a). If the President further finds that emergency action is
necessary, he may take action under sections 202 and 203 referred
to in subsection (b) as if an affirmative determination of the Com-
mission had been made under subsection (a). Any action taken by
the President under the preceding sentence shall cease to apply (1)
If a riégative détermination is made by the Commission under sub-

spect to imports of such article, on the day on
which the Commission’s report of such determination is submitted
to the President, or (2) if an affirmative determination is made by
the Commission under subsection (a) with respect to imports of
such article, on the day on which the action was taken by the
President pursuant to such determination becomes effective.

(d)(1) A petition may be filed with the President by an entity de-
scribed in section 202(a) requesting the President to initiate con-
sultations provided for by the safeguard arrangements of any
a?reement entered into under section 405 with respect to imports
of an article which is the product of the country which is the other
party to such agreement.

(2) If the President determines that there are reasonable grounds
to believe, with respect to imports of such article, that market dis-
ruption exists with respect to an article produced by a domestic in-
dustry, he shall initiate consultations with such country with re-
spect to such imports. :

(¢) For purposes of this section— .~~~
" (}) The term “Communist country” means any ¢ountry domi-
nated of ¢ontrolled by sommunisgh 1 o ¢ ot

(3)A) Market disruption ‘exists within 2 domestic Industry
whenever imports of an article; like ‘or dipegtly competitive
with' an article. produced by suyh” domestic”industry, are in-
creasing rapidly, either absolutely or relatively, so as to be a
significant cause of material injyry, or thyeat thereof, to such
domestic industry. - w0 : oo 0 LT T T

s of subparagraph (A):

Qu

" (B) For'pu 1 (A); -
" (1) Imports of an article shyll be cansidered to be increas-
_ing rapidly if there has been*a significant jncrease in such
imports_(ejther actual or rejativé to domesti¢ production)
during a recent period of time. ~° = 777"
~ (11).The term {significant ¢ause” refers to a cause which
€0 r}llp ignificantly to the material injury of the do-
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ident in i mestic industry, but need not be equal to or greater than
y the Pres! ] any other cause.
L if any: ’ (C) The Commission, in determining whether market disrup-
upstio® ions 202 . tion exists, shall consider, among other factors—
der sU 5::;101- co ; (i) the volume of imports of the merchandise which is,
1P “nm the C_D“nthe affirma- : the subject of the investigation;
s o7 " which f . (ii) the effect of imports of the merchandise on prices in
R’P‘d orderly markeefg ' the United States for like or d%rectly competiti&re articl:l:s;
i ,an 957 within -. _ (iii) the impact of imports of such merchandise on do-
vwd:: :;tzred int bl ’ mestic producers of like or dlrectly competitive articles;
da reasona _e i and
.gm,not: there 4% je which 18 | (iv) evidence of disruptive pricing practices, or other ef-
E wof gn 8T tion exists ' forts to unfairly manage trade patterns.
® msrket dlsrutp he shall
““wgstic in uns ?;,’der sub- ‘ F. AUTHORITY TO AUCTION IMPORT LICENSES
8 prestig® cy action 12 i .
¢ B 1 emergeh Jo eferred - ... Section 1102 ¢ of the Trade Agreements Act of 1979
o S moat o ien by ?
22 AN 55 apply (D ‘
- n.,]]?e‘?en under su _—Notmthstandmg any other provision of law,
”' cunm‘ss'on the day on the Preside )y sell import licenses at public auction under such
o artice. g is submitted terms and conditions as he deems appropriate. Regulations pre-
) wﬂﬂ"‘:‘on is made by scribed under this subsection shall, to the extent practicable and
i o3 0 rts 0 consistent wit.h efficient and fair admmlstratlon insure against in-
’;dl respect taken by the equital?le"s,_‘, f fmpérts’ by ‘a relatively small number of the
a. e ecti d \ larger impo; ‘
an en g NSE.—For purposes of this section,
by an entlty oo (b) DEFINTITON OF IMPORT LICE F f this secti
{o initia - ! the term’ "lmpol't license” means any documentation used to adrrun-
ments ';Epg!?t}sl ister’a quantitative restriction imposed or meodified after the date
i | of enactment of this Act under—
respett
e .h:f is the other (1)c §8¢tion “125,7203, 801, or 406 of the Trade Act of 1974 (19
. "U.S.C. 2135, 2253 2411 or 2436),
' o E’:\; ke otu 2&5 | U(S.?)Cthe [ntematlonal Emergency Economic Powers Act (50
.ah. : g - App. 1701-1706),

by sers e e ses 3)- quthority, under: the: ngtes. of -the -Harmonized--Tariff

' Bchedule of the Unlted State but nat ineluding any quan-
. titative restriction impo er ‘section 22 of the Agriculture

! ustment Act of ; 1934 (7 C 624), ©
. “(4) the ‘l‘radmg With the Enpmy Act (50 U.8.C. App. 1-44),
(6) section’ 204 of the’ Agncultural Act of 1956 ('? U'SC

18564). o ; tban (or meat or meat’ products or

) au{nAq enacted explicitly for the purpose of im lement-
tcrnatwnal _agreement to whicﬂ Unitqg tates is
including’ such agreements relatmg to_ commodities,
ding any agreemcnt relating Gheeso or dmry
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H.R. 3393
The Trade Enhancement Act of 1999

Summary and Purpose of Bill

For 25 years, section 301 of the Trade Act of 1974 has been
essential to the effective conduct of U.S. trade policy. Section
301 investigations conducted by the Office of the U.S. Trade
Representative (HUSTRE) have opened foreign markets for U.S.
workers, farmers and businesses. These investigations have also
led to negotiation of multilateral and bilateral agreements that
liberalize trade, expand markets and strengthen rules of fair and
open competition for manufactured and agricultural products and
services, and improve protection of intellectual property rights.
Today, benefits from these agreements flow not only to the United
States, but to all WTO Members.

It has been more than a decade since Congress enacted the
last substantial group of amendments to section 301 in the Trade
and Competitiveness Act of 1988. During this time, there have
been important changes to the world trading system, such as the
completion of the World Trade Organization and its agreements.
At the same time, as international trade and economic integration
have grown, new barriers have arisen or have become more
apparent. Together, these developments require that we update
section 301 to ensure that the United States is equipped to deal
with these and other trade challenges in the next decade and
beyond.

Some of the most difficult and important market barriers
today involve anticompetitive conduct by private entities that is
encouraged, supported, or tolerated by foreign govermments. This
conduct implicates both the trade laws and the antitrust laws.
Responding to such conduct requires updating both section 301 and
the Sherman Antitrust Act so that the two bodies of law may be
used together in a mutually reenforcing way.

H.R. 3393 will update U.S. law in three respects, each of
which is vital to American farmers, workers and businesses:

1. Title I of H.R. 3393 will create a Special 301
mechanism (called ®SPS Special 301") specifically to
address market access barriers that are disguised as
health and safety measures. These trade barriers block
legitimate market access for food, beverages and other
animal and vegetable products.

2. Title II of H.R. 3393 will provide USTR with enhanced



authority to investigate and, when necessary, apply
remedies in cases involving barriers to trade resulting
from the coordinated acts, policies, and practices of
governments and private entities. It also will
authorize USTR to refer private anticompetitive
components of such cases to the Attorney General for
investigation under the Sherman Act. It further will
require action by the Attorney General in matters
referred by the Trade Representative within a
prescribed period of time.

3. Title III of H.R. 3393 will authorize USTR to draw
inferences adverse to the interests of foreign
respondents in cases where foreign governments,
quasi-government entities, and private entities to
which regulatory authority has been delegated fail to
provide information relevant to an investigation.

Title I: Addressing Market Access Barriers Disguised as Health
and Safety Measures

Title I of the bill will provide new and strengthened
mechanisms under U.S. law for the U.S. government to challenge
market access barriers masquerading as health and safety measures
and ensure that all WTO Members are fully abiding by their
obligations under the WTO Agreement on Sanitary and Phytosanitary
Measures (¥the SPS Agreement®) .

Problem. Over the last four years, the number of trade problems related to the misuse or
misapplication by foreign countries of sanitary or phytosanitary (SPS) measures has increased
substantially. This new form of WTO-inconsistent protection is an important and growing
obstacle to U.S. exports in critical agricultural sectors, such as citrus, apples and other fruits and
vegetables, and beef, pork and other meat products. Often, SPS measures are thinly disguised
attempts to protect a foreign agricultural sector from more competitive U.S. exports.

Valid SPS measures that are supported by current scientific evidence would not be
considered trade barriers and would not be subject to the provision described below.

A key problem has been the proliferation of barriers on individual products or narrow
. : —_ . X

produc_t/;ﬁgorles. This fragmented pattern of protection has made it very difficult for the
Officeof the U.S. Trade Representative, the U.S. Department of Agriculture and other U.S.
government agencies to adopt an effective strategy to address all—or even a substantial
percentage of—the numerous barriers that exist. This is because it is far easier to maintain in
place a series of outmoded, unsupported measures than it is to mount an effective challenge to 2
each of them, one by one.

In short, it has become clear that effectively challenging SPS barriers requires a
disproportionately large commitment of resources. Further, a number of WTO Members have



made the task even more difficult by refusing to provide access to relevant evidence. In this way,
these WTO Members have used their control of evidence to obstruct the WTO dispute resolution
system. (For more on this subject, see Title III below.)

Market access barriers disguised as health and safety measures have taken a number of
forms. For example, a number of foreign countries have denied market access to U.S. exports
based on “reciprocity.” That is, a foreign country will block exports of U.S. food, beverage, and
other animal and vegetable products, ostensibly for health reasons, but actually as retaliation for
the legitimate, science-based application of U.S. health regulations to the foreign country’s own
exports. In other cases, countries simply block or severely restrict imports based on 30- or
40-year old decisions or data that have little if any scientific validity today. Such barriers must
be eliminated.

Since 1995, the SPS Agreement has provided a mechanism in key cases—including
EU-Beef Hormones and Australia—Salmon—to address effectively trade barriers disguised as
health regulations. These cases in general have established helpful precedents (putting to the
side implementation issues). However, these decisions have proven to be of limited use with
respect to the wide range of barriers U.S. exporters face around the world, because no single
government, not even the U.S. government, can muster the resources to challenge all or even the
vast majority of barriers.

The U.S. government can mount effective challenges to only a small number of the most
obvious and egregious WTO-inconsistent SPS measures. A number of foreign governments
have come to rely on this dilemma as a green light to establish and/or maintain
WTO-inconsistent SPS measures that block exports from the United States and other countries.

Proposals. The attached legislative proposals will begin to rectify the shortcomings in
the current system of remedies under U.S. law and the WTO Agreements. Th is
to create a Special 301 mechanism to address illegitimate SPS measures, similar to the current
Special 301 mechanism to address failure to enforce intellectual property rights. The second
proposal is to amend the((_}eneralized System of Preferences ( GSﬁto include compliance with
the SPS Agreement as a criterion in determining countries’ eligibility for the continued receipt of
trade preferences. Together, these proposals will enable USTR to address collectively (on a
counmry basis) barriers to trade that USTR might not be able to address individually
in a resource-effective manner.

These mechanisms will strengthen the ability of the United States to call attention to
countries that violate SPS rules in more than just isolated instances. They also will provide
incentives for those countries to bring their application of SPS measures into line with WTO
standards.



Title I1: Addressing Public-Private Market Access Barriers

Title II of the bill is directed at an equally important
problem: newly apparent forms of foreign protection that rely on
informal and opaque market access barriers, often characterized
by private, trade-impairing conduct operating against a backdrop
of government acquiescence, facilitation, or promotion.

Problem. The success of the GATT system at reducing tariffs

and readily identifiable non-tariff barriers has revealed that
some countries maintain a set of opaque, less formal barriers to
market access. Like peeling away layers of an onion, the demisge
of more conventional trade barriers has made the harmful impact
of these remaining obstacles more apparent$and the urgency of
eliminating them even greater.

These barriers typically have both a private and a governmental component.
The private component is conduct by businesses or trade associations that impedes the
ability of U.S. companies to transport, distribute, advertise, price, market, or sell their
goods, or restrains competition in any other way. The private conduct in turn is
authorized, created, enabled, supported or allowed to continue by government
measures or actions. One example of such an action is the delegation of regulatory
authority to private or quasi-public entities, such as trade associations. The transfer of
governmental power to such entities may authorize, enable or facilitate private
anticompetitive conduct. The harm to U.S. interests stems from the private conduct
operating in conjunction with the governmental measures or acquiescence.

A number of countries are using joint public-private market
access barriers to gain a regulatory advantage over exports from
the United States and other countries. Since the 1950's, the
GATT system has condemned various forms of ¥indirect protection.
The public-private informal barriers that are the subject of
Title II of this bill are only the latest example of indirect
protection. This protection is preventing the United States from
realizing the full benefits of market access that we negotiated
in the Uruguay Round and prior negotiating rounds. If these
informal, collaborative forms of protection are allowed to
continue and to grow unimpeded, there is a real and substantial
risk that they will undermine confidence by American workers,
farmers and businesses in the effectiveness of the GATT/WTO
system.

Neither existing U.S. law, nor the agreements of the WTO currently provide an effective
means to address this problem of joint public-private barriers to trade and competition. Section
301 of the Trade Act of 1974, which provides the U.S. Trade Representative with the authority to
take action against foreign acts, policies or practices that are unjustifiable, unreasonable or
discriminatory and that burden or restrict U.S. commerce, only partially addresses the problem of
joint public-private barriers. Section 301 currently authorizes a response to a foreign
government’s toleration of private anticompetitive conduct. However, it does not expressly



address other forms of government support for private anticompetitive conduct, collaborative
public-private barriers, or the underlying private conduct.

The Foreign Trade Antitrust Improvements Act of 1982 (Public Law No. 97-290, Sec.
402) authorizes the U.S. Department of Justice and the Federal Trade Commission to take
enforcement action against foreign anticompetitive conduct that restrains U.S. exports.
However, this authority has been rarely exercised, and there is no requirement that it be exercised
in appropriate cases.

The WTO Agreements to date have proven even less well suited than U.S.
domestic law to dealing with newly apparent forms of indirect protection, such as
regulatory protection and joint public-private market access barriers. For example,
WTO rules prohibit discrimination against imports in transportation, distribution, sale
and offering for sale of all products; however, these rules have not proven to be a
reliable and effective means of redress against government and joint
government-private sector actions that block or impede the ability of imported products
to use these key means and channels of market access. Similarly, WTO rules require
that governments publish regulations and other documents necessary so that
businesses and governments are able to understand fully the commercial legal and
regulatory environment in a foreign market; however, again, the WTO to date has failed
to apply these rules in a way that achieves that result. Therefore, these joint
public-private barriers, though presenting a significant barrier to trade, have not been
addressed under existing trade disciplines.

Proposal. To bridge the gap in existing U.S. law and GATT/ WTO rules, H.R.
3393 amends both section 301 and the Sherman Antitrust Act. The bill enhances the Trade
Representative’s authority under section 301 and sets up a structure that will trigger action under
both section 301 and the Sherman Act in cases involving private anticompetitive conduct
coupled with governmental support, encouragement, endorsement, or acquiescence.

The bill enhances the Trade Representative’s authority by expanding and clarifying the
definition of conduct that is actionable under section 301.

Broadly speaking, section 301 contemplates two categories of foreign government
measures that can give rise to retaliatory action by USTR: (1) measures as to which action by
USTR is mandatory, and (2) measures as to which action by USTR is discretionary.

Mandatory action is triggered by a determination that a foreign government is (a) denying
U.S. rights under a trade agreement or violating or otherwise denying benefits to the United
States under such an agreement, or (b) engaging in unjustifiable acts, policies, or practices that
burden or restrict United States commerce.

Discretionary action is triggered by a determination that a foreign government is
engaging in unreasonable or discriminatory acts, policies, or practices that burden or restrict




United States commerce. An act, policy or practice may be unreasonable if it is unfair or
inequitable, even if it does not violate any legal rights of the United States.

H.R. 3393 expands and clarifies the definitions of both unjustifiable and unreasonable
acts, policies, or practices. To the existing definition of unjustifiable acts, policies, or practices,
the bill adds

“[acts, policies or practices that] constitute fostering by a foreign government of
systematic anticompetitive activities by persons or among persons in one or more

foreign countries that have the effect of restricting, on a basis that is inconsistent
with commercial considerations, access of United States goods or services to a
foreign market or diverting foreign goods or services toward the United States
market.”

Under current law, a foreign government’s toleration of such activities may be
unreasonable conduct, authorizing USTR to take responsive action at its discretion. This bill
elevates the fostering of such activities to the status of unjustifiable conduct, requiring USTR to
take responsive action.

H.R. 3393 also adds to the definition of unreasonable acts, policies, or practices. That

term is defined in an illustrative, non-exclusive list of conduct
described in section 301(d) (3) (B) of the Trade Act. One category
of conduct described in that list is foreign government
toleration of systematic anticompetitive activities by
enterprises in the foreign country. Section 203(b) of H.R. 3393
expands that category of unreasonable acts, policies, or
practices in two respects:

The new definition encompasses anticompetitive conduct
coordinated between or among foreign countries$not just
within a single foreign country.

The new definition encompasses anticompetitive conduct
that has the effect of diverting goods or services to
the U.S. market®not just conduct that keeps U.S. goods
and services out of foreign markets.

In addition to modifying the definitions of the operative terms in section 301, H.R. 3393
establishes a @ﬁmme Trade Representative to the Attorney General of
cases involving anticompetitive conduct by private parties. If, at the conclusion of her
investigation under section 301, the Trade Representative determines that a foreign government
has engaged in conduct mandating or permitting retaliatory action, she must also determine
whether there is reason to believe that the condnct involves anticompetitive activities by any
person or persons. If it does, she must refer Wey General for further

investigation under the Sherman Antiffust Act.
—~




H.R. 3393 requires that the Attorney General undertake an investigation in matters
referred by the Trade Representative. Such investigations ordinarily must be completed within
180 days of referral. If the Attorney General determines that there is reason to believe that
persons have violated or are violating the Sherman Act, she must either issue a complaint and ‘
serve it on such persons, thereby commencing an action in federal court, or submit a report to (

committees of jurisdiction in Congress (i.e.. the House Committees on Ways & Means and the
Judiciary and the Senate Committees on Finance and the Judicjary) explaining her decision to

refrain from issuing a complaj

If the Attorney General determines that there is not reason to believe that persons have
violated the Sherman Act—notwithstanding the referral by the Trade Representative—she also
must report to committees of jurisdiction in Congress.

Title III: Addressing Foreign Non-Cooperation in Investigations

Title III of the bill is directed at instances in which a foreign government or entity refuses
to cooperate with an investigation by USTR of market access barriers. This title expressly
authorizes USTR to draw inferences adverse to the foreign respondent in such instances.

Problem. In recent years, there have been several instances in which a foreign
government refused to cooperate with USTR in the conduct of a section 301
investigation or the enforcement of a bilateral trade agreement. In certain cases, these
attempts to obstruct the conduct of an investigation extended even to refusing to meet
with Cabinet-level and other senior Administration officials. These actions prevent the
United States from developing a factual basis to understand and resolve important
trade problems and issues and, in addition, contradict longstanding norms of diplomatic
behavior.

Investigating foreign market access barriers usually requires the cooperation of a foreign
government or entity. Relevant evidence typically is located in the territory of a foreign state and
is often in the control of the government. USTR must rely on the foreign government either to
provide evidence or to require private parties within its jurisdiction to provide evidence. By
failing to cooperate, the foreign government can effectively obstruct an investigation. Asa
result, USTR may be unable to determine whether U.S. interests are being harmed by foreign
government measures or other causes. Under current law, there is no sanction for foreign
government non-cooperation.

Proposal. Title III of the bill amends section 301 to establish a sanction for foreign
non-cooperation. The sanction takes the form of an inference adverse to the interests of the
foreign respondent that USTR would draw in the event of non-cooperation in the provision of
relevant evidence. The adverse inference would be limited to the issues on which the foreign
government refused to cooperate. This sanction is modeled on discovery sanctions that courts
and administrative bodies in the United States commonly apply.




Section-by-Section Description of Bill

Title I: Addressing Sanitary and Phytosanitary Measures

Section 101: Title I may be cited as the “Special 301 for Sanitary and Phytosanitary Measures
Act.”

Section 102: This section establishes a new “Special 301" for sanitary and phytosanitary
measures, similar to the existing Special 301 for intellectual property rights (hereafter, “IPR
Special 301,” contained in section 182 of the Trade Act of 1974). The new SPS Special 301 is
contained in new section 183 of the Trade Act of 1974. Section 183 closely tracks section 182.

SPS Special 301 requires USTR to identify countries that maintain measures ostensibly
labeled as health and safety measures that deny fair and equitable market access to U.S. food,
beverage, and other plant and animal products. It also requires USTR to identify which of these
countries are “priority” foreign countries. These identifications will be made at the same time
that USTR makes its Super 301 and IPR Special 301 identifications.

For purposes of SPS Special 301, priority foreign country practices will be: (1) the most
onerous or egregious SPS measures; (2) measures having the greatest adverse impact on U.S.
products; and (3) measures as to which little or no progress towards a negotiated resolution is
being made.

In identifying priority foreign country practices, USTR will take into account information
from other U.S. government agencies, the WTO’s SPS Committee, other international
organizations, and interested parties. USTR also will take into account the history of SPS
measures in the country at issue and of U.S. efforts to remove such measures that act as market
access barriers.

USTR may remove countries from or add them to the priority foreign country list, as
appropriate. Removals from the list must be reported to Congress, along with an explanation.

The term “sanitary or phytosanitary measures” is defined as it is defined in Annex A to
the Agreement on the Application of Sanitary and Phytosanitary Measures (“the SPS
Agreement”). A foreign country measure would be susceptible to identification under SPS
Special 301 if it violates international law or an agreement to which the United States and the
foreign country are parties, or if it constitutes a discriminatory nontariff trade barrier. New
section 183 contains an illustrative list of discriminatory nontariff trade barriers. The illustrative
list includes a foreign country’s refusal to accept U.S. sanitary or phytosanitary measures as
equivalent to its own where U.S. officials have “objectively demonstrated to the foreign country
that the measures achieve the foreign country’s appropriate level of sanitary or phytosanitary
protection.”



Identification of an SPS measure as a priority foreign country measure under SPS Special
301 triggers a requirement that, no later than 30 days after the identification, USTR initiate a
section 301 investigation concerning that measure. Section 102 of this bill establishes the
triggering mechanism by amending paragraph (2) of section 302(b) of the Trade Act of 1974,
which currently contains the triggering mechanism for IPR Special 301.

Section 103: This section amends the Generalized System of Preferences by making the extent to

which a country’s SPS measures are based on scientific evidence a factor in determining the
country’s eligibility for GSP benefits.

Title IX: Addressing Joint Public-Private Market Access Barriers

Section 201: This Title may be cited as the Market Access and Structural Reform Act of 1999.

Section 202: This section sets forth findings that support the reforms contained in the subsequent
sections. In particular, this section draws attention to the increasing use of joint public-private
market access barriers in foreign countries. It notes the discriminatory impact that this increased
use has had on U.S. exports and the inadequacy of current law to deal with the problem.

Section 203: This section amends the definitions in section
301(d) of the Trade Act.

One of the triggers for mandatory action by the Trade
Representative under section 301 is the presence of an act,
policy or practice of a foreign country that is un;ustlflable and
burdens or restricts United States commerce. The term §
unjustifiable act, policy, or practice® is defined in paragraph
(4) of section 301(d). Section 203 of this bill amends the
definition of Punjustifiable act, policy, or practicef to include
any act policy or practice that:

“constitutes fostering by a foreign government of systematic anticompetitive
activities by persons or among persons in one or more foreign countries that have
the effect of restricting, on a basis that is inconsistent with commercial
considerations, access of United States goods or services to a foreign market or
diverting foreign goods or services toward the United States market.”

Under current law, a foreign government’s toleration of such activities may be
unreasonable conduct, authorizing USTR to take retaliatory action at its discretion. Section 203
elevates the fostering of such activities to the status of unjustifiable conduct, requiring USTR to
take action.

Section 203 also amends the definition of ¥unreasonable
acts, policies, or practices.® That term is defined in an
illustrative, non-exclusive list contained in section
301(d) (3) (B) of the Trade Act. One category of conduct described
in that list is foreign government toleration of systematic



anticompetitive activities by enterprises in the foreign country.
Section 203 of H.R. 3393 expands that category of
unreasonable acts, policies, or practices in two respects.

First, the category as amended encompasses anticompetitive
conduct coordinated between or among foreign countries (not just
within a single foreign country). Second, it encompasses
anticompetitive conduct that has the effect of diverting goods or
services to the U.S. market (not just conduct that keeps U.S.
goods and services out of foreign markets).

Section 204: Under the existing section 301 scheme, USTR undertakes an investigation into
foreign country conduct pursuant to a petition by an interested person or its own initiative. At
the conclusion of the investigation, it reaches a determination as to whether the foreign country
has denied the United States rights under a trade agreement or engaged in other “unjustifiable” or
unreasonable” acts, policies or practices that burden or restrict U.S. commerce. An affirmative
finding requires responsive action (in the case of denial of rights under a trade agreement or
unjustifiable acts, policies, or practices) and permits responsive action (in the case of
unreasonable acts, policies, or practices).

Section 204 of this bill amends the section 301 scheme to require an additional
determination at the conclusion of an investigation. If USTR determines that U.S. rights have
been denied or a foreign government has engaged in conduct requiring or permitting retaliatory
action, it must also determine whether the conduct involves anticompetitive conduct by any
natural or corporate person or persons. If the latter determination is affirmative, USTR must
refer the matter to the Attorney General for investigation into whether the activities at issue
constitute violations of the Sherman Act (15 U.S.C. 1-7).

Section 205: This section establishes a transition rule. It

authorizes the Trade Representative to examine outstanding
section 301 determinations to determine whether they involve
burdens or restrictions on U.S. commerce that have not been
eliminated and whether they involve anticompetitive conduct by
any persons. If they do involve anticompetitive conduct by any
persons, these cases must be referred to the Attorney General in
the same manner as new cases under section 204 of this bill.

Section 206: This section amends the Sherman Act by creating new
section 6b in Title 15 of the U.S. Code, which sets forth the
procedures to be followed by the Attorney General upon referral
of a matter by the Trade Representative.

Upon referral of a matter by the Trade Representative, the
Attorney General will be required to undertake an investigation
into whether the matter involves violations of the Sherman Act.
Ordinarily, this investigation must be completed within 180 days.
However, in complex or complicated cases, the Attorney General
may extend her investigation by an additional 90 days, following
publication in the Federal Register of her determination that



such additional time is necessary.

At the conclusion of her investigation, the Attorney General
must determine whether there is reason to believe that a person
or persons have violated or are violating any provisions of the
Sherman Act. If her decision is affirmative, she must either
issue a complaint and serxrve it upon the alleged violators,
thereby commencing a federal court action, or issue a report
explaining her decision to refrain from issuing such a complaint.
The latter report must be submitted to the Ways & Means and
Judiciary Committees in the House of Representatives, and the
Finance and Judiciary Committees in the Senate.

Reasons to refrain from commencing a federal court action
despite a determination that there is reason to believe the
Sherman Act is being or has been violated may include: (i) a
settlement agreement reached with the alleged violators; (ii)
enforcement action undertaken in the alleged violators' home
country which, in the judgment of the Attorney General is likely
to lead to cessation of the conduct at issue; (iii) inability to
obtain personal jurisdiction over the defendants consistent with
due process requirements; and (iv) considerations of comity.

The Attorney General also must submit a report to the
foregoing congressional committees of jurisdiction if, at the
conclusion of her investigation, she determines that there is not
reason to believe that persons have violated or are violating any
provisions of the Sherman Act.

Title III: Addressing Foreign Non-Cooperation in Investigations

Section 301: This section creates new section 311 to the Trade

Act of 1974, which authorizes the Trade Representative to draw an
inference adverse to the interests of a respondent as a sanction
for non-cooperation in an investigation under section 301 of the
Trade Act. The inference must have a reasonable basis, which may
consist of information provided by other U.S. government agencies
or departments and from other interested persons.
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A BILL

To establish a framework for relations between the United States and the People’s
Republic of China.

Be it enacted by the Senate and House of Representatives of the United States of
America in Congress assembled

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

[Skipped]

SEC. 2. FINDINGS.
The Congress finds the following:

(1) In 1979, the United States opened trade relations with the People’s Republic of
China by entering into a bilateral trade agreement, which was approved by joint
resolution enacted pursuant to section 405(c) of the Trade Act of 1974,

(2) Since 19391980, the President has consistently extended nondiscriminatory ]
treatment to products of the People’s Republic of China, pursuant to his authority
under section 404 of the Trade Act of 1974.

(3) Since 19791980, the United States has entered into several additional trade- |
related agreements with the People’s Republic of China, including a memorandum
of understanding on market access m 1992, 2 agreements on intellectual property
rights protection in 39951992 and499619%, and an agreement on agricultural |
cooperation 1n 1999.

(4) Trade in goods and-servaces between the People’s Republic of China and the l
United States totaled almost $95,000,000,000 in 1999, compared with
approximately $18,000,000,000 in 1989, representing growth of approximately

428 percent over ] 0 years.

(5) The United States merchandise trade deficit with the People’s Republic of |

China has grown from approximately $6,000,000,000 in 1989 to over
$68,000,000,000 n 1999, a growth of over 1,000 percent.
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| (6) The People’s Republic of China currently restricts imports through relatively
high tariffs and nontariff barriers, including import licensing, technology transfer,
and local content requirements.

(7) United States businesses attempting to sell goods to markets in the People’s
Republic of China have complained of uneven application of tariffs, customs
procedures, and other laws, rules, and administrative measures affecting their
ability to sell their products in the Chinese market.

(8) On November 15, 1999, the United States and the People’s Republic of China
concluded a bilateral agreement concerning terms of the People’s Republic of
China’s eventual accession to the World Trade Organization.

(9) The commitments that the People’s Republic of China made in its November
15, 1999, agreement with the United States promise to elimihate or greatly reduce
the principal barriers to trade with and investment i the People’s Republic of
China, if those commitments are effectively enforced.

(10) The record of the People’s Republic of China in implementing trade-related
commitments has been mmixed. While the People’s Republic of China has generally
met the requirements of the 1992 market access memorandum of understanding
and the 39951992 and 1996- 1995 agreements on intellectual property rights |
protection, other measures remain in place or have been put into place which tend
to diminish the benefit to United States businesses, farmers, and workers from the
People’s Republic of China’s implementation of those earlier commitments.
Notably, administration of tariff-rate quotas and other trade-related Jaws remains
opaque, new local content requirements have proliferated, restrictions on
importation of animal and plant products are not always supported by sound
science, and licensing requirements for importation and distribution of goods
remain common,

(11) The human nghts record of the People’s Republic of China is a matter of very
serious concern to the Congress. The Congress notes that the Department of State’s
1999 Country Reports on Human Rights Practices for the People’s Republic of
China finds that “‘[t]he Government’s poor human rights record deteriorated
markedly throughout the year, as the Government intensified efforts to suppress
dissent, particularly organized dissent.””. N

(12) The Congress deplores violations by the Government of the People’s Republic
of China of basic human and worker rights that are referred to in the Department of

[ o]
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State’s 1999 Country Reports on Human Rights Practices for the People’s
Republic of China, including the banning of the Falun Gong spiritual movement,
denial te-criminal-defendants-in many cases, particularly politically sensitive ones,
of effective representation by counsel and public trials, extrajudicial killings and
torture, forced abortion and stenlization, restriction of access to Tibet and
Xinjiang, perpetuation of ‘‘reeducation through labor’’, and demal of the right of
workers to organize labor unions or bargain collectively with their employers.

SEC. 3. POLICY.
It is the policy of the United States—

(1) to develop trade relations that broaden the benefits of trade, and lead to a
leveling up, rather than a leveling down, of labor, environmental, and other
standards across national borders;

(2) to pursue effective enforcement of trade-related and other international
commitments by foreign governments through enforcement mechanism of
international organizations and through the application of United States law as
appropriate;

(3) to encourage foreign governments to conduct both commercial and
noncommercial affairs according to the rule of law developed through democratic
Processes;

(4) to encourage the Government of the People’s Republic of China to afford its
workers internationally recognized worker rights;

(5) to encourage the Government of the People’s Republic of China to protect the
basie-human rights of people within the territory of the People’s Republic of ]
China, and to take steps toward protecting such rights, including, but not limited
to—

(A) ra’afym g the Imcmatlonal Covenant on C1V11 and Polmcal nghts-a&d-t-hc

‘{“’

(B) allowing freedom of movement within the territory of the People’s Republic oﬂ cf"i}_},
China, including the special autonomous regionstersitere of Tibet and Xinjiang »{ e

and to foreign countries; and
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(C) attordmcr a cnrnmal defendants the nghts-to-ei-feetme-a.ss-mtaxwe—ei—ceamel

. - L-and to be med
in his presem,c and to dcfend hJ_'mSle n person or throug,h legal assistance of his
own choosing; the right to be informed if he does not have legal assistance, of this
right; the nghtto have legal assistance assigned to lum in any case where the
interests of justice so require and without payment by him in any such case if he
does not have sufficient means to pay for it; the right to a fair and public hearing
by a competent, independent, and impartial trnibunal established by law; the right to
be presumed mmnocent until proved guilty according to law; and the right to be tried
without undue delay.

(6) to c%n-dsmn-highhg in the United Nations Human Rights Commission and in
other appropriate fora violations of human rights by foreign governments and to

seek the support of other governmenisforsuch-condemnations in pressing for
improvements in human rights and labor rights practices.

SEC. 4. DEFINITIONS.
In this Act:

(1) DISPUTE SETTLEMENT UNDERSTANDING.— The term ‘‘Dispute Settlement
Understanding’’means the Understanding on Rules and Procedures Governing the
Settlement of Disputes referred to in section 101(d)(16) of the Uruguay Round
Agreements Act (19 U.5.C. 3511(16)).

(2) GOVERNMENT OF THE PEOPLE’S REPUBLIC OF CHINA —The term ‘*Government of
the People’s Republic of China’’ means the central Government of the People’s
Republic of China and any other governmcntal enmty, mcludmg any provmc1a1
prefectural or local entlty 3 5 3

(3) INTERNATIONALLY RECOGNIZED WORKER RIGHTS.—The term “internationally
recognized worker rights”” has the meaning given that term in section 507(4) of the
Trade Act of 1974 (19 U.S.C. 2467(4)).

(4) WORST FORMS OF CHILD LABOR.—The term ‘‘worst forms of child labor'’ has the
meaning given that term mn Convention Number 182 of the International Labor
Organization.
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(5’) NAFTA.—The term ““NAFTA’’ means the North American Free Trade }/
Agreement approved by the Congress under section 101(a) of the North American
Free Trade Agreement Implementation Act (19 U.S.C. 3311(a)).

(6) TRADE REPRESENTATIVE.—The term ‘‘Trade Representative’” means the United
States Trade Representative.

(7) WTO.—The terms “WTOQ”’ and ‘“World Trade Organization’’ mean the
organization established pursuant to the WTO Agreement.

(8) WTO AGREEMENT.—The term ““WTO Agreement’’ means the Agreement
Establishing the World Trade Orgamzation entered into on April 15,1994,

(9) WTO MEMBER.—The term ‘*“WTO member’” has the meaning given that term
in section 2(10) of the Uruguay Round Agreements Act (19 U.S.C. 3501(10)).

TITLE I—CONGRESSIONAL-EXECUTIVE
COMMISSION ON THE PEOPLE’S REPUBLIC OF
CHINA

SEC. 101, ESTABLISHMENT OF CONGRESSIONAL-EXECUTIVE COMMISSION ON
THE PEOPLE’S REFPUBLIC OF CHINA.

There is established a Congressional-Executive Commission on the People’s
Republic of China (in this title referred to as the *‘Commission’’).

SEC. 102. FUNCTIONS OF THE COMMISSION.

(2) MONITORING COMPLIANCE WITH HUMAN RIGHTS .——The Commission shall monitor
the acts of the People’s Republic of China which reflect compliance with

or violation of basie-human rights, in particular those contained in the International
Covenant on Civil and Political Rights, including, but not limited to, effectively

affording—
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(1) the nght to engage in free expression (including free religious expression)

without fear of any prior restraints;

(2) the right to peaceful assembly without restrictions in accordance with
mternational law;

[v.p
(3) the right to liberty of movement and freedom to choose a residence within the
People’s Republic of China (including the special autonomous regions of Tibet and
Xinjiang), and the right to leave China and return;

(4) the right of a cniminal defendant--

(A) to be tried in his presence, and to defend himself in person or through
legal assistance of his own choosing;

(B) to be informed 1f he does not have legal assistance, of this right;
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(C) to have legal assistance assigned to him in any case where the mterests
of justice so require and without payment by him in any such case if he does
not have sufficient means to pay for it;

(D) to a fair and public hearing by a competent, independent, and 1mpartial
tribunal established by law;

(E) to be presumed innocent until proved guilty according to law; and

(F) to be tried without undue delay; and

(5) the right to be free from torture and other forms of cruel or unusual
punishment. '

() vicTiMS LISTS.—The Commussion shall compile and maintain lists of persons
believed to be imprisoned,detained, or placed under house arrest, tortured, or
otherwise persecuted by the Government of the Peopllﬁj"’1 Republic of Clona due to

) . ; ; . R + - .
their pursuit of the rights described in subsection (a). In compiling such lists, the
Commission shall exercise appropriate discretion, including concerns regarding the
safety and security of, and benefit to, the persons who may be included on the lists.

C) MONITORING STATUS OF INTERNATIONALLY RECOGNIZED WORKER RIGHTS.—The
Commussion shall monitor the status of internationally recognized worker rights in
the People’s Republic of Chind], including the nght of association, the right to
organize and bargain collectively, a prohibition on the use of any form of forced or
compulsory labor, a minimum gge for the employment of children, acceptable
conditions of work with respect to minimum wages, hours of work, and
occupational safety and health].

(d) MONITORING DEVELOPMENT OF RULE OF LAW .——The Commission shall monitor
the development of the rule of law m the Peoples’s Republic of China, including,
but not limited to—

(1) progress toward the development of institutions of democratic governance;
(2) processes by which statutes, regulations, rules, and other legal acts of the

Government of the People’s Republic of China are developed and become binding
within the People’s Republic of China;
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(3) the extent to which statutes, regulations, rules, administrative and judicial
decisions, and other legal acts of the Government of the People’s Republic of
China are published and are made accessible to the public;

(4) the extent to which administrative and judicial decisions are supported by
statements of reasons that arc based upon written statutes, regulations, rules and
other legal acts of the Government of the People’s Republic of China; and

Qj) the extent to which administrative and judicial decisions are independent of
party or governmental interference and are reviewed by entities of appellate
jurisdiction.

(e) BILATERAL COOPERATION.—The Commission shall monitor and encourage the
development of programs and activities of the United States Government and
privaie organizations with a view toward increasing the interchange of people and
ideas between the United States and the People’s Republic of China and expanding
cooperation in areas that include, but are not limited to—

(1) developing the rule of law in the People’s Republic of China;
(2) increasing enforcement of internationally recognized worker rights; and
(3) increasing enforcement of human rights described in subsection (a).

(f) CONTACTS WITH NONGOVERNMENTAL ORGANIZATIONS.—In performing the
functions described 1n subsections (a) through (e), the Commission shall, as
appropriate, seck out and maintain contacts with nongovernmental organizations,
mcluding receiving reports and updates from such organizations and, when

appropriate, #vestigatng cvaluating such reports.

(g) ANNUAL REPORTS.—The Commission shall issue a report to the President and
the Congress not later than 12 months after the date of the enactment of this Act,
and not later than the end of each 12-month period thereafter, setting forth the
findings of the Commission during the preceding 12-month period, pursuant to the
monitoring required by subsections (a) through (d). The Commission’s report may
contain recommendations for legislative or executive action.
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(h) SUPPLEMENTAL REPORTS.—The Commission may submit to the President and
the Congress reports that qupplement the reports dcsmbcd in subsection (g), as

aPPropnate ASEEA-HPO SV L0PpIReRE W GH H thejudament-of the-Commission,
tbe.-Be.g?le—s-Repabhc-eilGhmapursumt t0 the momtormg requir ed by subsectlons
(a) through (d).

(i) INFORMATION TO CONGRESS.—The Commission shall, upon request, provide
information to Members of the House of Representatives and Senate.

SEC. 103. MEMBERSHIP OF THE COMMISSION.

(2) SELECTION AND APPOINTMENT Of MEMBERS.— The Commission shall be
composed of 23 members as follows:

(1) Nme Members of the House of Representatives appointed by the Speaker of |
the House of Representatives. Five members shall be selected from the majority
party and four members shall be selected, after consultation with the minority
leader of the House, from the minority party.

(2) Nine Members of the Senate appointed by the President of the Senate. Five
members shall be selected, after consuliation with the majority leader of the
Senate, from the majority party, and four members shall be selected, after
consultation with the minority leader of the Senate, from the minority party.
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(b) CHAIRMAN AND COCHAIRMAN.—

(1) DESIGNATION OF CHAIRMAN —At the beginning of each odd-numbered
Congress, the President of the Senate, on the recommendation of the majority
leader, shall designate one of the members of the Commission from the Senate as
Chairman of the Commmission. At the beginning of each even-numbered Congress,
the Speaker of the House of Representatives shall designate one of the members of
the Commission from the House as Chairman of the Commussion.

(2) DESIGNATION OF COCHATRMAN.— AL the beginning of each odd-numbered
Congress, the Speaker of the House of Representatives shall designate one of the
members of the Commission from the House as Cochairman of the Commission,
At the beginning of each even-numbered Congress, the President of the Senate, on
the recommendation of the majority Jeader, shall designate one of the members of
the Commuission from the Senate as Cochairman of the Commussion.

SEC. 104. VOTES OF THE COMMISSION.,
Decisions of the Commission, including adoption of reports and recommendations |
to the executive branch or to the Congress, shall be made by a majority vote of the
members of the Commission present and voting, _ voting Members of the
Commuission shall constitute a quorum for purposes of conducting business.

( 3]
SEC. 105. EXPENDITURE OF APPROPRIATIONS.

For each fiscal year for which an appropriation 1s made to the Comunission, the
Commission shall issue a report to the Congress on its expenditures under that
appropriation.

SEC. 106. TESTIMONY OF WITNESSES, PRODUCTION OF EVIDENCE; ISSUANCE
OESUBPOENAS ADMINISTRATION OF OATHS.

In carrying out this title, the Commission may-require, bymsubpoenaorotheraise,

request the attendance and testimony of such witnesses and the production of such
books,
records, correspondence, memoranda, papers, documents, and electronically

recorded data as it considers necessary. -subposnas-rray-beissued-overthe

Griw
oks
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mepaber- The Chairman of the Commiission, or any member designated by the
Chajrman, may administer oaths to any witness.

SEC. 107. APPROPRIATIONS FOR THE COMMISSION.
(a) AUTHORIZATION;; DISBURSEMENTS.—

(1) AuTHORIZATION.— There are authorized to be appropriated to the
Commission for fiscal year 2001 and each fiscal year thereafter such sums as may
be necessary to enable it to carry out its functions. Appropriations to the
Commission are authorized to remain available until expended.

(2) DISBURSEMENTS,—Appropriations to the Commission shall be disbursed
on vouchers approved—

(A) jointly by the Chairman and the Cochairman; or

(B) by a majority of the members of the personnel and admimnistration
commuitee established pursuant to section 108.

(b)  FOREIGN TRAVEL FOR OFFICIAL PURPOSES.— Foreign travel for official
purposes by members and staff of the Commission may be authorized by either the
Chairman or the Cochairman.

SEC. 108. STAFF OF THE COMMISSION.

(a) PERSONNEL AND ADMINISTRATION COMMITTEE.—The Commission shall have a
personnel and administration committee composed of the Chairman, the
Cochairman, the senior member of the Commission from the minornity party of
the House of Representatives, and the senior member of the Commission from
the minority party of the Senate.

(b) COMMITTEE FUNCTIONS.—AII decisions pertaining to the hiring, firing, and

fixing of pay of personnel of the Commission shall be by a majority vote of the
personnel and administration committee, except that—

(nthe Charrman shall be entitled to appoint and fix the pay of the staff director,
and the Cochairman shall be entitled to appoint and fix the pay of the
Cochairman’s senior staff member; and
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(2) the Chairman and Cochairman shall each have the authority to appoint,' with
the approval of the personne] and adminjstration comrmittee, at least 4 professional
staff members who shall be responsible to the Chairman or the Cochairman (as the
case may be) who appointed them. Subject to subsection (d), the personnel and
administration committee may appoint and fix the pay of such other personnel as it
considers desirable.

(¢) STAFF APPOINTMENTS . —All staff appointments shall be made without regard to
the provisions of title 5, United States Code, governing appointments in the
competitive service, and without regard to the provisions of chapter 51 and
subchapter III of chapter 53 of such title relating to classification and general
schedule pay rates.

(d) QUALIFICATIONS OF PROFESSIONAL STAFF.— The personnel and administration
committee shall ensure that the professional staff of the Commission consists of
persons with expertise in areas including human rights, internationally recognized
worker rights, international trade-ané economics, law (including international law), |
Chinese politics, economy and culture, and Chinese language.

(€) COMMISSION EMPLOYEES AS CONGRESSIONAL EMPLOYEES .—

(1) ™ GENERAL.—For purposes of pay and other employment benefits,
rights, and privileges, and for all other purposes, any employee of the Commission
shall be considered to be a congressional employee as defined in section 2107 of
title 5, Umted States Code,

(2) COMPETITIVE STATUS.—For purposes of section 3304(c)(1) of title 5,
United States Code, employees of the Commission shall be considered as if they
are in positions in which they are paid by the Secretary of the Senate or the Clerk
of the House of Representatives. '

SEC. 109. PRINTING AND BINDING COSTS.

For purposes of costs relating to printing and binding, including the cosis of

- personnel detailed from the Government Printing Office, the Commission shall be

11-85-868

deemed to be a commmttee of the Congress.
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TITLE II—-MONITORING AND ENFORCEMENT OF
THE PEOPLE’S REPUBLIC OF CHINA’S WTO
COMMITMENTS ’

Subtitle A—Review of China’s Membership in WTO
SEC. 201. REVIEW WITHIN THE WTO.
The-PresidentshallThe USTR should seek within the World Trade Organization an

annual review of the compliance by the People’s Republic of China’s with its
terms of accession to the WTO.

Subtitle B—Authorization To Promote Compliance With
Trade Agreements

SEC. 211. FINDINGS.
The Congress finds as follows:

(1) The opening of world markets through the elimination of tariff and
nontariff barriers has contributed to a-5556-percent increase in exports of United |
States goods and services since 1992.

(2) Such export expansion has helped fuel the longest economic expansion
in United States history.

(3) The United States Government must continue to be vigilant in
monitoring and enforcing the compliance by our trading partners with trade
agreements in order for United States businesses, workers, and farmers to continue
to benefit from the opportunities created by market-opening trade agreements.

(4) The People’s Republic of China, as part of its accession to the World
Trade Organization, has committed to eliminating significant trade barmers in the

agricultural, services, and manufacturing sectors that, if realized, would provide
considerable opportunities for United States farmers, businesses, and workers.
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(5) For these opportunities to be fully realized, the United States
Government must effectively monitor and enforce 1ts rights under the agreements
on the accession of the People’s Republic of China to the WTO.

SEC. 212. PURPOSE.

The purpose of this subtitle 1s dditional resources for the agencies and
departments engaged in monitorng amd enforcement of United States trade
agreements and trade laws{[Question: Change to sense of Congress that the funds

requested in the President’s FY 2001 Budget for the Trade Compliance Initiative
be appropriated?] )

SEC. 213{JAUTHORIZATION OF APPROPRIATIONS | \* K
§ oS~ Wsl(-ﬂﬁ'(_},ﬂw.

(a) DEPARTMENT OF COMMERCE.—Thers-is-autherized to-beFunds should be e '[‘r'( (
appropriated to the Department of Commerce, in addition to amounts otherwise
available for such purposes, such sums as may be necessary for fiscal year 2001

and each fiscal year thereafter for additional staff for—

(1) activities mvolving the WTO, including monitoring compliance by the
People’s Republic of China with its comunitments under the WTO, assisting United
States negotiators with ongoing negotiations in the WTO, and defending United
States safeguard,-antidumping, and countervailing duty measures; |

(2) enforcement of United States trade laws, including conducting
monitoring for potential 1mport surgesnopitorag, subsidy
[monitoring], and prompt antidumping and countervailing duty investigations
under title VII of the Tariff Act of 1930 with respect to products of the People’s
Repubhic of China; and

(3];creaﬁen-@a Trade Law Technical Assistance Center to assist small- and

medium-sized businesses, workers, and unions-with-preparation-of petitionste-be
broughttoremedy-allegedaaolations-effrade-laws 1 evaluating potential remedies

available under sh€ trade laws.
S
(b) OVERSEAS COMPLIANCE PROGRAM.,—

(1) AUTHORIZATION OF APPROPRIATION.—-There-are authorized-toFunds %’
should be be appropriated to the Department of Commerce and the Department of
State, in addition to amounts otherwise available, such sums as may be necessary
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or fiscal year 2001, and)each fiscal year thereafter, to %eﬁ.té-a»d rovid; staff for
lange Program. The fum,tion of the verseasCompliance

United States trade lawsrg;kvée@—@m« mw%-.( an St Cop Lo imganc

( 2) REPORTrNG

;«,pen-sam;g-ﬁgnh@@—ﬁmdmgs&cﬂa&enm frade Estmates chort subnntted to
Congpress purseantto-19-H-5-6-224-andfhe annual report on compliance by the

People’s Republic of China submitted to Congress pursuant to Section 231 of this
Act shall mclude the fmdmg_s of the Overscaq Compliance Program Wlth respect to

WX /\/-k )(\ \Q\(
A (c) USTR.— Funds-should beThere-are-authorized 1o be appropriated to the Office |

of the United States Trade Representative, in addition to amounts otherwise
available for such purposes, such sums as may be necessary for fiscal year 2001,
and each fiscal year thereafter, for additional staff in—

(1) the Office of General Counsel, the Monitoring and Enforcement Unit,
-and the Office of the Deputy U.S. Trade Representative in Geneva, Switzerland, to
investigate, prosecute, and defend cases before the WTCﬁmd other dispute
settlement bodies provided for under trade agrcemen’ﬁ and to administer United
States trade laws, including 19 U.S.C. 2411, et seq. and other irade laws relating to
intellectual property, government procurement, and telccommumcatlon( s

o Ui

(2) the Office of Economic Affairs, to analyze the impact on the economy of
the United States, including United States exports, of acts of the Government of the
People’s Republic of China affecting access to markets in the People’s Republic of
China and to support the Office of the General Counsel in presenting cases to the
WTO involving the People’s Republic of China;

(3)%ograph10 office for the PeoplfURepubhc of China; and

A LS :
(4) offices relafing to the WTO and to diffcfnt sectors of the economy,
mcluding agnculturg, Industry, services, and intellectual property protection, to

momtor and enfOrceAtrade jreement obhoanonsﬁn thosc sectorsthe—@ﬁﬁce—ef-thc
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Toa bc\’& \Lye errf}—\/\w
(d) DEPARTMENT OF AGRICULTURE.— Funds-shotld beThere-is-authorized-i0 be |
appropriated to the Department of Agriculture, in addition to amounts otherwise
available for such purposes, such sums as may be necessary for fiscal year 2001,
and each fiscal year thereafter, for additional staff to increase legal and techmcal
expertise in areas covered by trade agreements and United States trade law,
including food safety and biotechnology.

Subtitle C—Relief From Market Disruption to Industries
and Diversion of Trade to the United States Market

SEC. 221. ACTION TO ADDRESS MARKET DISRUPTION.

(a) PRESIDENTIAL ACTION.—If a product of the People’s Republic of China is being
imported into the United States in such mcreased quantities or under such
conditions as to cause or threaten to cause market disruption to the domestic
producers of a like or directly competitive product, the President shall, in
accordance with the provisions of this section, proclaim increased duties or other
import restrictions to the extent and for such period as the President considers
necessary to prevent or remedy the market disruption.

(b) INITIATION OF AN INVESTIGATION.—

(1) Upon the filing of a petition by an entity described in section 202(a) of
the Trade Act of 1974 (19 U.S.C. 2252(a)), upon the request of the President or the
United States Trade Representative (in this subtitle referred to as the ‘“Trade
Representative’’), upon resolution of either the Committee on Ways and Means of
the House of Representatives, or the Committee on Finance of the Senate (in this
subtitle referred to as the ““‘Commttees’”) or on 1ts own motion, the United States

- Intermational Trade Commuission (in this subtitle referred to as the *‘Commission’’)
shall promptly make an mvestigation to determine whether products of the
People’s Republic of China are being imported into the United States in such
mcreased quantities or under such conditions as to cause or threaten to cause -
market disruption to the domestic producers of like or directly competitive
products.

(2) The limitations on investigations set forth in section 202(h)(1) of the Trade Act

of 1974 (19 U.S8.C. 2252(h)(1)) shall apply to investigations conducted under this
section.
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(3) The provisions of subsections (a)(8) and (1) of the Trade Act of .1 974 (19
U.S.C. 2252(a)(8) and (1)), relating to treatment of confidential business
information, shall apply to investigations conducted under this section.

(4) Whenever a petition, request, or resolution 1s filed under this subsection, the
Cormmission shall transmit a copy thereof to the President, the Trade
Representative, and the Commuttees.

(¢) MARKET DISRUPTION.—

(1) For purposes of this section, market disruption exists whenever imports of
an article, like or directly competitive with an article produced by the domestic
industry concerned, are increasing rapidly, either absolhutely or relatively, so as to
be a significant cause of matenial injury, or threat of material injury, to the
domestic industry.

(2) For purposes of paragraph (1), the term *‘significant cause’’ refers to a
cause which contributes significantly to the material injury of the domestic
mdustry, but need not be equal to or greater than any other cause.

(d) FACTORS IN DETERMINATION.—In determining whether market disruption exists,
the Commission shall consider objective factors, including—

(1) the volume of imports of the product which is the subject of the
investigation;

(2) the effect of imports of the product on prices in the United States for like or
directly competitive articles; and

(3) the effect of imports of the product on the domestic mdustry producing like or
directly competitive articles.

(e) TIME FOR COMMISSION DETERMINATIONS, REPORTING.—The Commission shall
report to the President and the Committees its determination with respect to market
djsruption and the basis therefor and shall include in each report any dissenting or
separate views. Such report shall be made at the earliest practicable time, but in no
case later than 60 days after the date on which the petition is filed, the request or
resolution is received, or the motion adopted, under subsection (a), unless a request
for relief under subsection (h) 1s included n the petition. In the case of a request
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for relief under subsection (h), the Commission shall report its dqtgminaﬁon on
market disruption not later than 90 days after the filing of the petition requesting
the relief.

(f) RECOMMENDATIONS OF COMMISSION ON PRO- POSED REMEDIES.—If the
Commission makes an affirmative determination under subsection (b), the
Commmission shall determine the amount of ncrease in, or imposition of, any duty
or other import restrictions necessary to pre- vent or remedy the market disruption.
The Commission shall report the proposed remedies to the President and

the Committees not later than 20 days after the affirmative determination 1s made.

(£) OPPORTUNITY TO PRESENT VIEWS AND EVIDENCE ON PROPOSED REMEDY AND
RECOMMENDATION TO THE PRESIDENT.—

(1) Within 20 days after receipt of the Commission’s report on proposed
remedies under sub- section (f), the Trade Representative shall publish in the
Federal Register the Commussion’s proposed remedies and notice of any measure
proposed by the Trade Representative to be taken pursuant to subsection (a) and of
the opportunity, including a public hearing, if requested, for importers, exporters,
and other interested parties to submit their views and evidence on the
appropriateness of the proposed measure and whether it would be in the public
interest. In an mvestigation including a claim of critical circumstances, publication
of the proposed remedies and notice shall be within 15 days after receipt of the
report on proposed remedies under subsection (h)(2).

(2) Within 55 days after receipt of the report on proposed remedies under
subsection (f), the Trade Representative, taking into account the views and
evidence recelved under paragraph (1) on the measure proposed by the Trade
Representative, shall make a recommendation to the President concerning what
action, if any, to take to prevent or remedy the market disruption. In an
investigation including a claim of critical circumstances, the Trade
Representative’s recommendation shall be made within 40 days after receipt of the
Commission’s report on proposed remedies under subsection (h)(2).

(h) CRITICAL CIRCUMSTANCES.—
(1) When a petition filed under subsection (b) alleges that critical
circurnstances exist and requests that provisional relief be provided under this

section, the Commission shall, not later than 30 days after the petition containing
the re- quest 15 filed, make a prehiminary determination of whether—
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(A) imports of the product which is the subject of the investigation
have caused or threatened to cause market disruption; and

(B) delay in taking action under this section would cause damage
which it would be difficult to repair.

(2) The Commission shall transmit a report on its determinations under
paragraph (1) to the President, the Trade Representative, and the Commttees,
including the reasons for its determinations. If the determinations under paragraph
(1) are affirmative, the Commission shall include in its report its recommendations
on proposed measures to be taken to prevent or remedy the market disruption.

(3) If the determinations under paragraph (1) are affirmative, the Trade
Representative shall, within 10 days after receipt of the Commission’s report,
determine the amount or extent of provisional relief that 1s necessary to prevent or
remedy the market disruption and shall provide a recommendation to the President
on what provisional action, if any, to take. (4)(A) The President shall determine
whether to provide provisional relief and proclaim such relief, if any, within 10
days after receipt of the recommendations from the Trade Representative.

(B) Such relief may take the form of—
(i) the imposition of or increase in any duty;

(11) any modification, or imposition of any quantitative restriction on
the importation of an article into the United States; or

(iii) any combination of actions under clauses (i) and (i1).
(C) Any provisional action proclaimed by the President pursuant to a
determination of critical circumstances shall remain in effect not more than
200 days.
(D) Provisional relief shall cease to apply upon the effective date of relief
proclaimed under subsection (a) or a decision by the President not to provide

such relief.

(1) CONSULTATIONS WITH CHINA.—
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(1) Within 5 days after an affirmative determination of market d_isruption
under subsection (b), and within 5 days after affirmative prelinmary
determinations under subsection (h)(1), the Trade Representative shall
request, on behalf of the United States, consultations with the People’s
Republic of China regarding the issues involved in the investigation.

(2) If no agreement is reached with the People’s Republic of China pursuant
to consultations under paragraph (1), or if the President determines than an
agreement reached pursuant to such consultations is not preventing or remedying
the market disruption at issue, the President[ shall provide import relief in
accordance with (j). |

() STANDARD FOR PRESIDENTIAL ACTION.—U’) Within 15 days after receipt of a
recommendation from the Trade Representative under subsection (g) or @on the
appropriate action, 1f any, to take to prevent or remedy the market disruption, the
President shall provide import relief for such industry pursuant to subsection (a),
unless the President determines that provision of such relief is not 1n the national
economic interest of the United States or, In extraordinary cases, that the taking of
action pursuant to subsection (a) would cause serious harm to the national security

of the United States.

(2) The President shall determine under paragraph (1) that providing import relief
1s not in the national economic interest of the United States only if the President
finds that the taking of such action would have an adverse impact on the United
States economy substantially out of proportion to the benefits of such action,
taking into account the impact of not taking such action on the credibility of the
provisions of this subtitle,

(k) PUBLICATION OF DECISION AND REPORTS).—(1) The President’s decision,
including the reasons therefor and the scope and duration of any action taken, shall
be published in the Federal Register.

(2) The Commission shall promptly make public any report transmitted
under this section, but shall not make public any mnformation which the
Commission determines to be confidential, and shall publish notice of such report
in the Federal Register.

(1) EFFECTIVE DATE OF RELIEF —Import relief under this section shall take

effect not later than 15 days after the President’s determination to provide such
relief.
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(m) MODIFICATIONS OF RELIEF. —The President may, after receiving a report .
from the Comumission on the probable effect of the modification, reduction, or
termination of relief provided pursuant to this section on the relevant industry, take
such action to modify, reduce, or terminate relief that the President determines is in
the national economic interest.

SEC. 222. ACTION IN RESPONSE TO TRADE DIVERSION.

()MONITORING BY CUSTOMS SERVICE.—In any case in which a WTO member
other than the United States requests consultations with the People’s Republic of
China under the product-specific safeguard provision of the Protocol of Accession
of the People’s Republic of China to the World Trade Organization, the Trade
Representative shall inform the United States Customs Service, which shall
monitor imports of those products of the People’s Republic of China that are the
subject of the consultation request.

{b) INITIATION OF INVESTIGATION.—Upon the filing of a petition by an entity
described in section 202(a) of the Trade Act of 1974, upon the request of the
President or the Trade Representative, upon resolution of either of the Comunittees,
or on its own motion, the Commission shall promptly make an investigation to
determine whether an action described in subsection (¢) has caused, or threatens to
cause, significant diversions of trade into the domestic market in the United States.

(c) ACTIONS DESCRIBED.—An aciion 1s described in this subsection if it 15—

(i) an orderly marketing agreement entered into between a WTO
member (other than the United States) and the People’s Republic of China
pursuant to consultations described in subsection (a), or

(2) an action taken unilaterally by such WTO member, on account of
the importation into the territory of that WTO member of products of the
People’s Republic of China in such increased quantities or under such
conditions as to cause or threaten to cause market disruption to domestic
producers within the territory of the WTO member.

(d) BASIS FOR DETERMINATION OF SIGNIFICANT DIVERSION.—(1) In determining
whether significant diversion or the threat thereof exists for purposes of this
section, the Commission shall take into account—
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(A) the monitoring conducted under subsection (2) and other credible
evidence;

(B) the actual or likely change in share of total exports from the
People’s Republic of China that expoﬁm}ed\mmted States
account 1ot

(C) the actual or likely increase in United States market share held by
such imports from the People’s Republic of China; T

(D) the actual or likely increase in volume of such imports;

(E) the nature and extent of the action taken or proposed by the WTO
member concerncd,

(F) the extent of exports from the People’s Republic of China to that
WTO member;

(G) the actual or hkely changes In exports ¢ fo that other country due to (7

s

(H) the actual or likely diversion of exports to countries other than the
United States. In determining whether a significant diversion of trade or the
threat thereof exists, the Commission shall not at- tribute to trade diversion
actual or likely increases in imports due to other factors.

(2) For purposes of making 1ts deterrunation, the Commission shall examine
changes in imports from the People’s Republic of China since the time that the
WTO member implemented the action at issue or announced the commencement
of the investigation that led to a request for consultations described in subsection

(3) If more than 1 action by a WTO member or WTO members against a
particular product 1s identified in the petition, request, or resolution under
. subsection (b) or during the investigation, the Commission may consider the actual
or likely effects of such actions jointly in deter- mining whether a si gmﬁcant
diversion of trade exists.

(€) COMMISSION DETERMINATION; CONSULTATIONS.—(1) TheCommission shall
make 1ts determination under subsection (b) not later than 45 days after the petition
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is filed, the request or resolution is received, or the motion adopted, undcr. ‘
subsection (b), and shall report its determination to the Trade Representative. If the
Commission makes an affirmative determination of significant trade diversion, the
Commission shall include ip its report its recommendation on increased tanffs or
other import restrictions to be imposed to pmmy the trade diversion or

threat thereof.

(2) If the Commission reports an affirmative determination of significant
trade diversion, or the threat there- of, under paragraph (1), then the Trade
Representative shall request consultations with the People’s Republic of China or
other WTO member, or both.

(f) puLic coMmeENT —If consultations fail to lead to an agreement with China or
the WTO member concerned within 60 days, the Trade Representative shall
promptly publish notice in the Federal Register of any proposed action to prevent
or remedy the trade diversion, and provide an opportunity for interested persons to
present views and evidence on whether the proposed action is in the public interest.

(2) RECOMMENDATION TO THE PRESIDENT.—Within 20 days after the end of
consultations pursuant to sub-section (e), the Trade Representative shall make a
recommendation to the President on what action, 1f any, should be taken to prevent
or remedy the trade diversion or threat thereof.

(h) PRESIDENTIAL ACTION.—Within 20 days after receipt of the recommendation
from the Trade Representative, the President shall determine what action to take to
prevent or remedy the trade diversion. In taking such action, the President shall not
1mpose tariffs higher, or quantitative restrictions greater, than those existing during
the 12-month period prior to the WTO member’s request for consultations referred
to in subsection (a).

(1) DURATION OF ACTION.—Action taken under sub-section (h) shall terminate
upon the termination of the action taken by the WTO member or members
involved against imports from the People’s Republic of China.

(j) REVIEW OF ACTION.—(1) The Commission shall review action taken under
subsection (h) if the WTO member or members involved notify the Commitiee on ©
Safe-guards of the WTO of any modification in the action taken by them against
the People’s Republic of China pursuant to consultation referred to in subsection
(2). The Commuission shall, not later than 60 days after such notification, determine
whether a significant diversion of trade continues to exist and report its
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determination to the President. The President shall determine, within 15 dgys after \c
receiving the Commission’s report, whether to modify, withdraw, or keep in place
the action taken under sub- section (h).

SEC. 223. REGULATIONS; TERMINATION OF PROVISION.

(a) TO CARRY OUT RESTRICTIONS AND MONITORING.—The President shall by
regulation provide for the efficient and fair administration of any restriction
proclaimed pursuant to the subtitle and to provide for effective monitoring of
imports under section 222(a).

(b) TO CARRY OUT AGREEMENTS.—T0 carry out an agreement concluded
pursuant to consultations under section 221(1) or 222(e)(2), the President is
authorized to prescribe regulations governing the entry or withdrawal from
warehouse of articles covered by such agreement.

(c) TERMINATION DATE.—This subtitle and any regulations issued under this
subtitle shall cease to be effective 12 years after the date of entry into force of the
Protocol of Accession of the People’s Republic of China to the WTO.

SEC. 224, AMENDMENT TO SECTION 123 OF THE TRADE ACT OF 1974—
COMPENSATION AUTHORITY.,

Section 123(a)(1) of the Trade Act of 1974 (19 U.S.C. 2133(a)(1)) is amended by
inserting after ““title [1I°° the following; *°, or under subtitle C of title IT of the
U.S.-China Relations Act of 20007,

Subtitle D—Report on Compliance by the People’s Republic
of China With WTO Obligations

SEC. 231. REPORT ON COMPLIANCE.

(a) IN GENERAL.—Not later than 1 year after the entry into force of the
Protocol of Accession of the People’s Republic of China to the WTQ, and annually
there-after, the Trade Representative shall submit a report to Congress on
compliance by the People’s Republic of China with commitments made in
connection with its accession to the World Trade Organization, in¢luding both
multilateral comimitments and any bilateral commitments made to the United
States,
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(b) PUBLIC PARTICIPATION.—In preparing the re- port described in subsection
(a), the Trade Representative shall seek public participation by publishing a notice
in the Federal Register and holding a public hearing.

TITLE HI—TRADE AND RULE OF LAW ISSUES

Subtitle A—Task Force on Prohibition of Importation of
Products of Forced or Prison Labor

SEC. 301. ESTABLISHMENT OF TASK FORCE.

There is hereby established a task force on prohibition of importation of products
of forced or prison labor (hereafter in this subtitle referred to as the *“Task
Force’).

SEC. 302. FUNCTIONS OF TASK FORCE.

The Task Force shall monitor and promote effective enforcement of and
compliance with Section 307 of the Tariff Act of 1930 by performingthe following
functions:

(1) Owerse ’ serdee Coordinate
closely with the Umted States Customs Semce to promote maximum effectiveness
of Customs’ enforcement of Section 307 of the Tanff Act of 1930. To assure such
coordination, the U.S. Customs Service shall provide regular briefings on its
investigations of allegations that goods are being entered into the United States, or
that such entry 1s being attempted, in violation of the prohibition m section 307 of
the Tariff Act of 1930 (19 U.S.C. 1307) on entry into the United States of goods
mined, produced, or manufactured wholly or in part in any foreign country by
convict labor, forced labor, or indentured labor under penal sanctions. Such
mvestigations may include visits to foreign sites where goods allegedly are being
mined, produced, or manufactured ip a manner that would lead to prohibition of
their importation mto the Umited States under section 307 of the Tariff Act of 1930,

Customs Serv1cc on scckmg agrcements w1th foreign governments to allow

™
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Customs officials to visit sites where goods may be mined, produced, or |
manufactured by convict labor, forced labor, or indentured labor under penal |
sanchions.

(3) Work with the Customs Service to assist foreign governments M
monitoring the sale of goods mined, produced, or manufactured by convict labor,
forced labor, or indentured labor under penal sanctions to ensure that such goods
are not exported to the United States.

(4) Ouersee-the-moniteripa bythe-Customs-Service Coordinate closely with

the U.S. Customs Service to promote maximum effectiveness of Customs
enforcement of Section 307 of the Tanff Act.of 1930, To assure coordination, the
U.S. Customs Service shall provide regular briefings on its monitoring of ports of
the United States to ensure that goods mined, produced, or manufactured wholly or
in part in any foreign country by convict labor, forced labor, or indentured labor
under penal sanctions are not imported into the United States.

(5) Assist Advise the Customs Service in performing such other functions, |
consistent with existing authority, to ensure the effective enforcement of section
307 of the Taniff Act of 1930.

SEC. 303. COMPOSITION OF TASK FORCE.

AN KL e im vy

The Secretary of the Treasury, the Secretary of Commerce_’the Segcretary of
Labor, the Secretary of State, and the Commissioner of Customs,|acting through
their respective designees at or above the level of Deputy Assistdnt Secretary, or
Assistant Commissioner 1n the case of Customs, shall compose the task force. The
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Treasury representative shall serve as Chairperson of the Task Force. [OTHER .
AGENCIES?]

SEC. 304. AUTHORIZATION OF APPROPRIATIONS. N NN

7
[It is the sense of Congress that sums should be-Theze-are uthorizéd-te-be
apprepriated-for fiscal year 2000, and each fiscal year there;t;:n,ﬂﬁch sums as may
be necessary for the Task Force to carry out the
functions described 1 10n 302. ]

(SEC. 305. REPORTS TO CONGRESS. ( Ja b~ kyf:\)

/
(a)[FREQUENCY OF REPORTS.—Not later than the date that 1s one year afier the
date of the enactment of this Act, and not later than the end of each 1-year period

thereafter, the Task Force Management-Commuttes shall submit to the Congress a |
report on the work of the Task Force during the preceding 1-year period.

(b) CONTENTS OF REPORTS.—Each report under subsection (a) shall set forth,
at a mmimum—

(1) the number of allegations of violations of section 307 of the Tariff
Act of 1930 that were investigated during the preceding 1-year period;

(2) the number of actual violations of section 307 of the Tariff Act of
1930 that were discovered during the preceding 1-year period;

(3) in the case of each attempted entry in violation of such section 307
discovered during the preceding 1-year period—

(A) the country of onigin of the goods involved;
(B) the identity of the exporter of the goods; and

(C) the identity of the person or persons who attempted to sell
the goods for export; and

(4) such other information as the Task Force-Management Conunittes |
considers useful in monitoring and enforcing compliance with section 307 of
the Tariff Act of 1930.

11-85-60 10:83 TO:USDEL WRC FROM: P29



11-06-13%3 16:05 FAX 030

May 11, 2000 2:00 AM l

Subtitle B—Assistance To Develop Commercial and Labor
Rule of Law

SEC. 311. ESTABLISHMENT OF TECHNICAL ASSISTANCE AND RULE OF LAW
PROGRAMS.

(2) COMMERCE RULE OF LAW PROGRAM.—

(1) v GENeRAL.—The Secretary of Cormmerce, in consultation with
the Secretary of State and the Admimstrator of the United States Agency for
International Development, is authorized to establish a program to conduct
rule of law training and technical assistance related to commercial activities
in the People’s Republic of China.

(2) ROLE OF THE SECRETARY OF STATE.—The Secretary of State shall
provide foreign policy guidance to the Secretary of Commerce to ensure that
the program established under paragraph (1) is effectively integrated into the
foreign policy of the United States.

(b) LABOR RULE OF LAW PROGRAM.—

(1) N GENERAL.—The Secretary of Labor is authorized to establish,
conduct, and support a technical assistance program to assist the People’s
Republic of China in implementing and enforcing compliance with
internationally recognized worker rights.

(2) USE OF AMOUNTS.—In carrying out paragraph (1), the Secretary of
Labor shall focus on—

(A) developing, laws, regulations, and other measures to
implement internationally recognized worker rights;

(B) estabhishing national mechanisms for the enforcement of
national labor laws and regulations;

(C) tramming government officials concerned with

implementation and enforcement of national labor laws and
regulations; and
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(D) developing an educational infrastructure to educate workers
about their legal rights and protections under national labor laws and
regulations.

: (3) LiviTaTION.—The Secretary of Labor may not provide assistance
S under the program established under this subsection to the All-China

. 4 Federation of Trade Unions.

X
)

(4) ROLE OF THE SECRETARY OF STATE.—The Secretary of State shall
provide foreign policy guidance to the Secretary of Labor to ensure that the |
program established under this subsection is effectively mtegrated into the
foreign policy of the United States.

(¢) coNpucT OF PROGRAMS.—The programs authorized by this section may be used
to conduct activities such as seminars and workshops, drafting of commercial and
labor codes, legal training, publications, financing the operating costs for
nongovernmental organizations working in this area, and funding the travel of
individuals to the United States and to the People’s Republic of China to

provide and receive training.

SEC. 312. ADMINISTRATIVE AUTHORITIES.

In carrying out the programs authorized by section 311, the Secretary of C
Commerce and the Secretary of Labor (in consultation with the Secretary of State)
may utilize any of the authorifies contained in the Foreign Assistance Act of 1961
and the Foreign Service Act of 1980. :

SEC. 313. PROHIBITION RELATING TO HUMAN RIGHTS ABUSES.

Amounts made available to carry out this subtitle may not be provided to a
component of a ministry or other administrative unit of the national, provincial, or
other local governments of the People’s Republic of China, to a nongovernmental
organization, or to an official of such governments or organizations, if the
President has credible evidence that such component, administrative unit,
organization or official has been materially responsible for the commission of
human nghts violations.

SEC. 314. [AUTHORIZATION OF APPROPRIATIONS.] |
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(a) COMMERCIAL LAW PROGRAM.— Funds should beThere aze-authorized o |
be appropriated to the Secretary of Commerce o carry out the program described
in section 311(a) such sums as may be necessary for fiscal year 2001 and each
fiscal year thereafter.

(b) LABOR LAW PROGRAM.— Funds should beThere-are-authorizedto be |
appropriated to the Secretary of Labor to carry out the program described in
section 311(b) such sums as may be necessary for fiscal year 2001 and each fiscal

year thereafter.

[(C) CONSTRUCTION WITH OTHER LAWS.—Except as provided in this Act, funds |
appropriated pursuant to the authorization of appropriations 1n this section may be
obligated or expended notwithstanding any other provision of law.]

TITLE IV—ACCESSION OF TAIWAN TO THE WTO
SEC. 401. ACCESSION OF TATWAN TO THE WTO.,
It 1s the sense of Congress that—

(1) immediately upon approval by the WTQO General Council of the terms
and conditions of the accession of the People’s Republic of China to the WTO, the
United States representative to the WTO should request that the General Council
of the WTO consider Taiwan’s accession to the WTO as the next order of business

of the Council during the same session-onthesame-salendarday; and

(2) the United States should be prepared to aggressively counter any effort by any ]

WTO member, upon the approval of the WTO General Council of the terms and
conditions of the accession of the People’s Republic of China to the WTO, to block
the accession of Taiwan to the WTO.
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