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Office of GATT affairs (8ection 11)
Executive 0Office of the President

Washington, D.C. 20506 o
Date Degcember 9, 1994 No. of Pages _;E;fb
TO: THE TPSC BUBCOMMITTEE ON GATT AFFAIRS/CHINA AND THE GATT
NAME: AGENCY PHONE §¥ FAX #
Chris Beede State EB/BTA/ODC 647-1432 647-153
John Ellis State EAP/CM 647-6796 647-6820
William Plummer State EB/STA 647-5838 647-6540
Todd Kushner State EB/OFP 647-3424 647=-1894
Daniel Gardner Commerce IEP/GATT 482-3681 482-5939
Cheryl McQueen Commerce: IEP/OPH 482-4681/2522 482-1576 .,
Albert Hsu Commerce IA 482-4412 482-0947 (‘D%
Jim Wallace Treasury OASIA/ITT 622-2110 622-1731 !
Lawrence Dwight  Treasury OASIA/ITE 622-1710 622-0349 \
Jason Hafemeister USDA ITP/MTPAD 720-2748 720-1139
Robert Curtis USDA ITP/AAEE 720-1327 690-1093
Tenny Fiekowsky Labor Int. Aff. 219-6548 219-5071 |
Dan Leahy USITC Ex/L 205-3141 205-2139 , {8
Lael Brainard NEC/CEA 395-5104 395-6853 |
Nancy Schwartz OMB/Int.Econ 395-3720 395-5770 \
Michael Punke NSC/Int.Econ 456-9291 456~9290
FROM: Cecilia Leahy Klein, Chairman
PHONE: 202-395-9437/3063 FAX #: 202-395-5674/3911

FOR PROBLEMS WITH TRANSMISSION, PLEASE CALL 395=6843
SUBJECT: PRC AND THE GATT/WTO:

Attached for your review and comment are papers related to China’s

GATT accession that were distributed today in Geneva. These
include: (1) a cover letter from Chairman Girard; (2) a dratt
protocol; and (3) a dratt outline of the WP report. These

documents will be discussed at an informal meeting in Geneva
Tuesday morning. Your comments and suggestions should be given to
Chris Beede (647-1537) or Richard Meier (395-6843) no later than
lpm, Monday, December 12, and should address specific points that
should be added, deleted, or revised in the protocol and WP report
as well as your views as to their usefulness as negotiating
documents. Thank you for your cooperation.
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WORKING PARTY ON CHINA'S STATUS 9 December 1994
A5 A CONTRACTING PARTY

. ToiParticipants invited to the Informal Consultation of
9 December 1994

I would wish to make a number of points regarding the
current state of play in the Working Party.

First, the papers that I am putting on the table for your
considerations today are (1) an instrument in protocol format
which I submit to delegations as the basic negotiating instrument
for the final phase in the negotiations of a draft protocol on
China, and (2) a draft outline of the Report of the Working
Party. The paper in protocol format should be read in
conjunction with the draft outline of the Report in view of
cross-referenced commitments contained in the latter. I would
note that the protocol paper has been drafted in the format of a
WTQ protocol. For this reason, it can be expected that the
"general" and "final" provision will be subject to further study
and refinements.

Second, I would note with respect to our informal
consultations and the non-papers of this past July, the textiles
and clothing issue did not figure as a separate element in the
proposals submitted at that time. 1In view of the lack of any
proposal in this area, I have not directly dealt with it in the
paper that I am presenting to you today. Nonetheless, it is
clear to me that we will nead to address aspects of this issue in
connection with the drafting of the protocol. In particular, we
will need to deal with the question of the applicability to china
of Article 2 of the WTO Agreement on Textiles and Clothing.

Third, I want to emphasize once again the absolutely
fundamental linkage between the finalizing of a draft protocol on
China and the completion of bilateral negotiations on market
access, Neither one of these negotiations can have any hope of
progress without concurrent progress in the other. It is my firm
conviction that, at this critical stage, all sides need to
redouble their commitment to the resolution of outstanding issues
and to demonstrate negotiating flexibility in concrete terms.
Political commitment and negotiating flexibility constitute the
irreducible requirements to our achieving substantive agreement
on both the multilateral and the bilateral fronts within a
reasonable timeframe. [signed] Pierre-lLouis Girard, Chairman
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9 December 1994

DRAFT PROTOCOL ON CHINA
Preamble

The World Trade Organization (hereinafter referrxed to as the
"WTO") and the People's Republic of China (hereinafter referred
to as "China"),

Recalling that China was an original contracting party to the
General Agreement on Tariffs and Trade (hereinafter referred to
as the "“GATT 19547"),

Taking note that China is a signatory to the Final Act Embodying
the Results of the Uruguay Round of Multilateral Trade
Negotiations and has accepted the results of the Uruguay Round
negotiations,

Considering that China is in a process of transition to a market-
oriented econony,

Considering further that many features of China's economy are at
present those of a developing country econony,

Having regard to the results of the negotiations c¢oncerning
China's membership in the WTO,

Agree as follows:

Part I ~ General Provisions
1l.General

1. China shall accede to the WTO pursuant to Article XII of the
Marrakesh Agreement Establishing the World Trade Organization
(hereinafter referred to as the "WTO Agreement!) as of the date
of entry into force of this Protoceol pursuant to paragraph _ .

2. The terms and conditions governing China's membership in the
WTO shall be those as set out in this Protocol, including those
in paragraph _ of the Report of the Working Party on China
(document _, dataed ) (hereinafter jointly
referred to as the "Protocol™) and i1n the WTO Agreement, as
rectified, amended or modified by the terms of legal instruments
which have entered into force before the date of the entry into
force of the WTO Agreement.

2. Administration of the Trade Regime

(A) Uniform Administration
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1. The provisions of the WTO Agreement and this Protocol shall

apply to the entire customs territory of China, including border

trade regions, minority autonomous areas, Special Economic Zones,
open coastal cities, economic and technical development zones and
similar areas, and other areas where special regimes for tariffs,
taxes and regulations have been established (hereinafter referred
to as "special economic areas").
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2, China shall ensure that the provisions of the WTO Agreement
and this Protocol are applied uniformly throughout its entire
customg territory, including by government entities below the
national level.

3. China shall administer in a uniform, impartial and
reasonakle manner all its laws, including the Foreign Trade Law,
decrees, regulations, decisions, rulings and guidance pertaining
to or affecting trade in goods and services, trade-related
aspects of intellectual property rights (hereinafter referred to
as "TRIPS") and the control of foreign exchange.

4. China's laws, regqgulations, decisions, and rulings mandated
by government entities below the national level shall conform to
the obligations undertaken in this Protocol and the WTO
Agreement.

5. China shall establish a mechanism under which domestic and
foreign persons can bring to the attention of the central
government cases of non-uniform application of the trade regims.

(B) Special Economic Areas

1. China shall notify to the WTO all the relevant lawes and
regulations relating to its special economic areas, listing these
areas by name and indicating the geographic boundaries that
define them. China shall notify the WTO promptly, but in any
case within __ days, of any additions or modifications to its
special economic areas, and shall make available copies of laws
and regulations relating thereto.

2. China shall progressively adjust 1ts economic¢ and trade
policies for goods and services, TRIPS and the control of foreign
exchange throughout its customs territory, with a view to
narrowing the differences hetween the policies in the special
economic areas and those in other parts of China's customs
territory and to unifying the application of its trade regine
throughout its custeoms territory based on principles of a
market-oriented economy. China shall apply to imported products,
including physically incorporated components, introduced into the
other parts of China's customs territory from the special
econonic areas, all taxes, import restrictions, and customs and
tariff charges that are normally applied to imports into the
other parts of China's customs territory.

3. In providing preferential arrangements for enterprises
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within such spacial economic areas, non-discrimination
principles, and in particular national treatment, shall be fully
observed.
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(€C) Transparency

1. China undertakes that only those laws, regqgulations, rules,
decrees, administrative guidance, policies and other measures
pertaining to or affecting trade in goods and services, TRIPS and
the control of foreign exchange that are published and readily
available to other WTO Members and foreign traders shall be
enforced. In addition, China shall make available to WTO
Members, upon request, all laws, regulations, rules, decrees,
administrative guidance, policies and other measures pertaining
to or affecting trade in goods and services, TRIPS and the
control of foreign exchange, calendar days before such
measures are implemented or enforced.

2. In implementing Article X of the General Agreement on
Tariffs and Trade 1994 (hereinafter referred to as the "GATT
1994"), China may withhold from disclosure or publication the
types of information listed in Annex __

3. China shall establish or designate an official journal
dedicated to the publication of all laws, regulations, rules,
decrees, administrative guidance, policies and other measures
pertaining to or affecting trade in goods and services, TRIPS and
the control of foreign exchange, and shall provide a period of

calendar days for comment to the approprilate authorities
after publication in this journal before such measures are
implemented. China shall publish this journal on a regular
basis and make copies of all issues of this journal readily
available to Chinese and foreign nationals.

4, China shall establish or designate enquiry points at the
central and sub-national levels where, upon request of any
domestic or foreign individual or entity, all information
relating to the measures required to be published under paragraph

of this Protocel may be obtained. Replies to enguiries for
information shall generally be provided within days after
receipt of a reqguest. In exceptional cases, replies may be
provided within __ days after receipt of a request. Notice of
the delay and the reasons therefor shall be provided in writing
to the interested party. Replies shall be complete and shall
represent the authoritative view of the Chinese government, both
at the central and local levels.

5. China shall provide the WTO with the statistical data and
information describing China's economy and trading system
specified in Annex of this Protocol not less than once every
two years, and thirty calendar days prior to a meeting of the
Working Party provided for in paragraph __ of this Protocol.

(D} Judicial Review
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1. China shall establish or designate, and maintain, tribunals,
contact points, and procedures for the prompt review of all
disputes relating to, inter alia, laws, regulations, judicial
decisions and administrative rulings of general application-
referred to in Article X:1 of the GATT 1994, including those
measures subject to review referred to in paragraphs below.
Notwithstanding Article X:3(c) of the GATT 1994, the tribunals
shall be indepandent of the. agencies entrusted with
administrative enforcement of provisions contained in the WTO
Agreement.
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2. Measures subject to review shall include customs
classification, charges, and valuation; taxXes and tariffs
applied to imports and exports; the availability and
distribution of import and export licensaes, permits or gquotas;
application of measures for safeguard or balance-of-payments
purposes or to protect against unfair trade; and other measures
applied to protect the domestic market.

3. Measures subject to review shall also include measures
pertaining to or affecting the TRIPS Agreement and the General
Agreement on Trade in Servicas (hereinafter referred to as
"GATS"), including any measura affecting in any way the
regulation, control or promotion of transportation services,
insurance and insurance-related services, banking and other
financial services, telecommunications services, distribution
services, entertainment services, information processing
services, construction and maintenance services, professional
services, and retail sales services.

4. Review procedures shall include the opportunity for appeal,
without penalty, by individuals or entities affected by any
measure subject to review. If the initial right of appeal is to
an administrative body, there shall in all cases be the
opportunity for appeal of the decision to a judicial body.
Notice of the decision on appeal shall be glven to the appellant
and the reasons for such decision shall be provided in writing.
The appellant shall also be informed of any right to further
appeal.

3. National Treatment and Nondiscrimination

Except as otherwise provided in this Protocel, foreign
persons and foreign-funded enterprises shall be accorded
treatment no less favourakle than that accorded to other persons
and enterprises in respect of the following:

(a)the procurement of inputs and products necessary for
production and the conditions under which their goods are
produced, marketed or sold, throughout China and abroad;

(b)the prices and availability of goods and services supplied by
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national and sub-national authorities in areas including
transportation, energy, basic telecommunications, other utilities
and factors of production;

12/13/94 TUE 07:46 FAX 202 395 3911

(c)the distribution of import and export licenses and quotas;
(d)the allocation of trading rights; and

(e)the provision of border tax adjustments.

4.Special Trade Arrangements

China shall, by [x date], Jliminate or bring into conformity
with the WTO Agreement all special trade arrangements, including
barter trade arrangements, with third countries and separate
customs territories.

S.Trading Rights of Enterprises

1. China shall not grant special or exclusive trading rights to
enterprises other than to the designated enterprises for the
products specified in Annex . China shall progressively phase
out the products affected, and shall ensure that by [x date], no
more than products shall be subject to trading or distribution
by designated enterprises.

2. China shall progressively liberalize the trading rights of
Chinese foreign trade corporations in such a way that, from (x
date], all such entities shall be free to trade in all products
and services throughout the customs territory of China, except
for those products and services specified in Annex _ .

3. China shall not limit trading rights of any person except
for public policy purposes other than to restrict trade. Any
limitation on trading rights shall be in accordance with
objective and generally applicable criteria, shall be applied in
a uniform manner and shall be published prior to its application.

6.State Trading

1. China shall ensure that import purchasing procedures of
state trading enterprises are fully transparent, and in
compliance with the GATT 1994, and shall refrain from taking any
measure to influence or direct state tradlng enterprises as to
the quantity, value, or country of origin of goods purchased,
except in accordance with the GATT 1994.

2, Upon request of any WTO Member, China shall provide full
information on the pricing mechanisms of its state trading
enterprises for exported goods, including domestic procurement
prices, contract terms for delivery of exported goads, and
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financing terms and conditions.

3. China shall not establish a price pooling mechanism for
procuring goods for export nor shall it operate targeted
discriminatory export pricing practices.

7 .Non-Tariff Measures

1, In implementing the provisions of Articles IIXI and XI of the
GATT 1994 and the Agreement on Agriculture, China shall eliminate
and shall not introduce, re-introduce or apply non-tariff
measures, inc¢luding those listed in Annex __ of this Protocol,
that cannot be justified under the provisions of the WTO
Agreement, except as provided for in the schedule for phased
elimination of such measures contained in said Annex.

2. During the periods specified in Annex ___, the protection
afforded by the measuresg listed in that Annex shall not be
increased or expanded in size, scope, or duration, nor will any
new measure€ be applied, unless in conformity with the provisions
of the WI0 Agreement. For non-tariff measures that are applied
after the date of entry into force of this Protocol consistent
with specific obligations in the WTO Agreement or this Protocol,
China shall allocate and otherwise administer such measures in
strict conformity with the provisions of the GATT 1994, including
Article XIII thereof, and the Agreement on Import Licensing
Procedures, including notification requirements.

3. China shall ensure that the distribution of import licenses,
guotas, tariff-rate quotas, or any other means of approval for
importation or the right of importation by national and
sub-national authorities shall not be conditioned on whether
competing domestic guppliers of such products exist or on
performance raquirements of any kind, including local content or
mixing requirements, the transfer of technology, the conduct of
research and development, minimum export requirements, or on the
nationality or nature of the enterprise.

4. Inport and export prohibitions and restrictions, and
licensing requirements affecting imports and exports shall only
be imposed and enforced by the central government or by
sub-national authorities with authorization from the central
government. Such measures which are not imposed by the central
government or by sub-national authorities with authorization from
the central government, shall not be implemented or enforced.

5. China shall eliminate all special taxes and other charges on

imports of goods and services which are related to the conditions
under which export credit ie granted.

8.Import and Export Licensing
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1. In implementing the WTO Agreement and provisions of the
Agreement on Import Licensing Procedures, China shall undertake
the following measures to facilitate compliance with these
agreements:

(a)China shall publish on a regular basis the following in the
official journal referred to in paragraph __ of this Protocol:

- by product, the list of all organizations, inc¢luding those
organizations delegated such authority by the central government,
that are responsible for authorizing or approving imports or
exports, whether through grant of license or other approval;

-~ procedures and criteria for obtaining such import or export
licenses or other approvals, and the conditions for deciding
whether they should be granted;

- a list of all products, by tariff number, that are subject to
tendering requirements, including information on products subject
to such tendering requirements and any changes, pursuant to the
Agraement on Import Licensing Procedures;

- a list of all goods and technologies whose import or export
are restricted or prohibited. These goods shall also be notified
to the Committee on Import Licensing;

~ any changes to the list of goods and technologies whose import
and export are restricted or prohibited;

- copies of these submissions in one or more official languages
of the WTO shall be forwarded to the WTO for circulation to WTO
Members and for submission to the Committee on Import Licensing
within _ days of each publication.

(b)China shall notify the WTO of all licensing and guota
requirements remaining in effect after the date of entry into
force of this Protocol, listed separately by HS tariff line and
with the guantities associated with the restriction, if any, and
the justification for maintalning the restriction or its
schaduled date of termination.

(c)china shall submit the notification of its import licensing
procedures to the Committee on Import Licensing. China shall
report annually to the Committee on Import Licensing on its
automatic import licensing procedures, explaining the
circumstances which give rise to these requirements and
justifying the need for their continuation. This report shall
also provide the information listed in Article 3 of the Agreement
on Import Licensing Procedures.

(d)China shall issue import licenses for a minimum duration of
validity of six months, except where exceptional circumstances
make this impossible. In such cases, China shall promptly notify
the Committee on Import Licensing of the exceptional
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circumstances requiring the shorter period of license validity.
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o,Foreign Exchange Controls

1. China shall not use foreign exchange controls or
restrictions to regulate the level or composition of trade in
goods or services. China shall, by [x date], establish a unified
foreign exchange market, remove all restrictions on access to
this market and eliminate guidelines specifying the priority ussas
of foreign exchange,

2. Cchina shall, by [x date), bring its foreign exchange regime
into conformity with obligations under Article VIII of the IMF.
Individual requests for forelgn exchange for current account
transactions shall not be subject to any form of approval, and a
letter of credit or a bank guarantee shall be issued
automatically upon presentation of an invoice.

3. China shall eliminate all guidance and enhancement systems,
contracts and measures which have as their objec¢t or effect to
influence foreign exchange earnings.

10.Price Controls

1. China shall, subject to paragraph 2 below, establish market
pricing for traded goods and services and inputs in every sector,
and multi-tier pricing practices for such goods and services
shall be eliminated.

2. The products and services listed in Annex __ may be subject
to price controls, consistent with the WTO Agreement, in
particular Article IIX of the GATT 1994 and Annex 2, paragraphs 3
and 4 of the Agreement on Agriculture. Except in exceptional
circumstances, and subject to notification to the WTO, price
controls shall not be extended to products or services beyond
those listed in Annex __, and China shall make best efforts to
reduce and eliminate these controils.

3. China shall publish in the official journal the list of
products subject to state pricing and changes thereto.

11.5ubsidies

1. China shall notify the WTO of any subsidy within the meaning
of Article 1 of the Agreement on Subsidies and Countervailing
Measures (hereinafter referred to as the "SCM Agreement"),
granted or maintained in its territory, organized by specific
product, including those defined in Article 3 of the SCM
Agreement. The information provided should be as specific as
possible, following the requirements of the questionnaire on
subsidies as noted in Article 25 of the SCM Agreement. 1In
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addition to all information reguired pursuant to Article 25,
China's notifications shall include the matters identified in
Annex .

2. China shall phase out all subsidies listed in Annex __ in
accordance with the timetable contained therein.

12.Balance of Payments Meagures

1. Notwithstanding the provision of Articles XII and XVIII (B)
of the GATT 19294 and of the Understanding on Balance-of-Payments
Provisionsz of the GATT 1994, China confirms that, should a
¢critical balance-of-

payments situation develop:

(a)measures taken for balance-of-payments purposes shall be
understood to be temporary import surcharges, import deposit
requirements or other equivalent price-based trade measures;

(b) such measures shall be notified to the General Council prior
to or not later than at the time of their announcement together
with a time schedule for thelr progressive removal and a
programme of external and domestic policy measures to restore
balance-of-payments equilibrium;

(c)such measures shall not provide import protection for specific
sectors, industries or products,

2. No later than ... calendar days after the date of
notification, the Balance-of-Payments Committee shall be convened
to review China's action, including the programme of external and
domestic policy measures to restore balance-of-payments
equilibrium,

3. In derogation of paragraph 1(c¢) above and further to
paragraph 4 of the Understanding on Balance-of-Payments
Provisions of the GATT 1994, the Balance-of-Payments Committee
may authorize China, in the case of certain "essential products",
ag defined in paragraph 4 of said Understanding, to exclude or
limit the application across the board of surcharges, import
deposit requirements or other equivalent price-hased measures.

4. The Balance-of-Payments Committee shall review the operation
of all measures taken under these provisions annually for the
duration of their application, or when requested to do so by
China or a WTO Member.

13.Taxes and Charges Levied on Imports and Exports
1. China shall ensure that the application of any customs fees

or charges administered by national or sub-national authorities
shall be in conformity with Articles II and VIII of the GATT
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1994.

2, china shall apply its internal taxes, including the
value—-added tax, in a non~-discriminatory manner to domestic and
imported goods and services. China shall also ensure that all
taxes and tariff surcharges applied exclusively to imports hy its
sub-national authorities are eliminated or otherwise brought into
conformity with Articles I, II, III and VIIX of GATT 1994.

3. China shall eliminate all taxes and charges applied to
exports unless specifically provided for in Annex _ of this
Protocol or applied in conformity with the provisions of Article
VIII of the GATT 1994.
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14.Agriculture

China shall, as part of 1lts notifications and related
commitments for domestic subsidies and export subsidies under the
SCM Agreement, include fiscal or other transfers between or among
government-owned enterprises in the agricultural sector (whether
national or sub~national) and other enterprises that operate as
state trading enterprises in the agricultural sector. Domestic
support measures in favour of agricultural producers conforming
to the provisions of Annex 2 of the Agreement on Agriculture
shall not be included in such notification and related
commitments.

15.8tandards and Technical Regulations
1. The list of products subject to statutory inspection in

China, together with the applicable technical regulations and
standards, the objectives which they fulfil and their necessity

to fulfil those objectives, are specified in Annex __ of this
Protocol. "
2. China's standards, technical regulations and conformity

assessment procedures shall be based on relevant international
standards, except where use of different standards can bs
justified, and shall be administered so as not to create
unnecessary barriers to trade. Further to Article 2.8 of the
Agreement on Technical Barriers to Trade 1994 (hereinafter
referred to as the "TBT Agreement 1994"), government inspection
agencies shall not apply to imported products compulsory
standards which relate solely to fulfilling unspecified criteria
of quality, guantity or weight, nor apply statutory inspection to
products by reason of the volume of such imports;

3. China shall publish in the official journal complete
commodity inspection criteria, whether formal or informal.

4, Government-mandated inspection agencies shall not inspect
imported products for compliance with the terms of commercial
contracts.

5. China may inspect imported products and/or reguire
conformity assessment only upon justification that third party
testing or certification is not able to fulfil the legitimate
objectives listed in the Agreement on TBT Agreement 1994. China
shall exempt from inspection any product which has been tested or
certified by a conformity assessment body which is deemed to he
competent through an internationally recognized accreditation or
alternative system to meet in whole or major part relevant
international standards.

6. China shall not maintain requirements which have the effect
of acting as barriers to the establishment of foreign and
joint-venture commodity inspection agencies.
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7. In implementing the TBT Agreement 1994, China shall subnmit
its Statement on Implementation and Administration of the
Agreement (Article 15.2 of the TBT Agreement 1994) in line with
the relevant Decisions adopted by the GATT 1947 Committee on
Technical Barriers to Trade (TBT/16/Rev.7).

8. Further to China's application of the provisions of the GATT
1994 and the TBT Agreement 1994, China shall eliminate the
two-tiered system used for imports and domestic production, and
otherwise consolidate the standards, technical regulations and
conformity assessment procedures (e.g. testing, inspection,
certification, guality system registration, laboratory
accreditation) to ensure that the same measures applied to
domestic production are applied to imports and in the same way.
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16. Sanitary and Phytosanitary Measures

China shall notify to the WTO all laws and requlations
relating to its sanitary and phytosanitary measures, including
product coverage and relevant international standards, guidelines
and recommendations, within [x] days of the entry into force of
this Protocol.

17 .Reservations by WTO Members

WTO Members shall notify, at the HS 8-digit level, all
prohibitions or guantitative restrictions maintained against
imports from China in a manner inconsistent with Articles XI and
XIII of the GATT 1994. All such restrictions, as specified in
Annex __ of this Protocol, which are not immediately brought
into conformity with the GATT 1994, shall be phased out [within
___ years from the date of entry inte force of this Protocol)
[according to a mutually agreed timetable].

18.Transitional Review Mechanism

1. Within two years from the date of entry into force of this
Protocol and in alternate years thereafter, or at any other time
at the specific request of China or another WTO Member, a Working
Party shall be convened to review the implementation of the
provisions of this Protocol and the WTO Agreement within the
overall framework of China's progress in the reform of its
economic and trade regime. Consultations undertaken in this
Working Party between China and other WTO Members do not preclude
bilateral consultations on the same or different issues. The
Working Party shall have reference to the outline contained in
Annex _  to this Protocol, and may make recommendations, as
appropriate, to China or to the other WTO Members concerned.

2. At each such meeting, the Working Party shall consider, in
light of its review of the implementation of the provisions of
this Protocol and the WTQ Agreement within the overall framework
of China's progress in the reform of its economic and trade
regime, whether and to what extent the transitional provisions
provided for in paragraphs of this Protocol should no
longer apply. At such time as it is determined that none of
these transitional provisions should continue to apply, the
transitional safeguard and review provisions of this Protocol
shall be terminated.

3. The Trade Policy Review of China in the WTO shall occur as
regularly scheduled, notwithstanding this transitional review
mechanism.

19.Transitional Safeguards Mechanism
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1. If any product of Chinese origin 1s being imported into the
territory of any WTQ Member in such increased guantities or under
such conditions (which may include conditions with respect to the
level of prices) as to cause or threaten (market disruption]
[serious injury) to domestic producers of like or directly
competitive products, the WI0O Member so affected may request
consultations with China with a view to seeking a mutually

satisfactory solution. Any such request shall be notified to the
WTO Committee on Safeguards.
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(A) Product-Specific Safeguard

2. If, in the course of these bilateral consultations, it is
agreed that imports of Chinese origin are such a cause and that
action is necessary, China shall take such action as shall
prevent or remedy the [market disruption] [serious injury], and
the WTO Committee on Safeguards shall be notified thereof.

3. If consultations do not lead to an agreement between China
and the WTO Menmber concerned within a reasonable period of tinme,
the WTO Member affected shall be free, in respect of such
products, to withdraw concessions or otherwise to limit imports
to the extent necessary to prevent or remedy such ([market
disruption) [serious injury].

4, Under exceptional circumstances, where delay would result in
damage to the domestic industry difficult to repair, the WTO
Member so affected may take preventive or remedial action
provisionally. In this case, notification of the measures taken
to the WTO Committee on Safeguards and a reguest for bilateral
consultations shall be effected immediately thereafter.

5. If a WTIO Member considers that an action taken under
paragraph 2, 3 or 4 causes or threatens to cause significant
diversions of trade into its market, it may request consultations
with China and/or the WTO Member concerned. Such consultations
shall be held within __ days after the request is notified to the
WTO Committee on Safeguards. If such consultations fail to lead
to an agreement between China and the WTO Member or Members
concerned, the reguesting WI0O Member shall be free, in respect of
such product, to withdraw concessions or otherwise limit imports
to the extent necessary to prevent or remedy such diversions.
Such action shall be notified to the WTO Committee on Safeguards.

G, In cases where safaeguard action is taken pursuant to this
section, China may suspend the application of substantially
equivalent concessions or other obligations to the trade of the
WTO Member applying the safeguard measure,

(B)General Safeqguard
1. A WTO Member may request China or China may request another

WTO Member to enter into consultations concerning developments in
their trade in goods and services and the implementation of this
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Protocol. Any such request shall be notified to the WTO. Should
such consultation not lead to a result satisfactory to the WTO
Member or to China, either may suspend the application of
concessions or other obligations under this Protocol or the WTO
Agreement as 1t considers necessary and shall immediately notify
the WTO of any such action. At the request of any WTO Member
having an interest in the subject of the consultation or a
subsequent suspension of concessions or obligations, the WTO
General Council shall consult with China or the other WT0O Member.
Should such consultations not lead to an agreaement between China
and the other WTO Mamber, and should China or the other WTO
Member continue to take actlon under this paragraph, China or the
other WI0 Member shall be free, while such action is taken, to
suspend to an eguivalent extent concessions or other obligations
under this Protocol or the WTO Agreement as it may consider
necessary.
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[20.Price Comparability in Determining Subsidies and Dumping

It is recognized that, in the case of imports of Chinese origin
into a WTQO Member, special difficulties may exist in determining
price comparability for the purposes of paragraph 1 of Article VI
of the GATT 1994. 1In such cases, the importing WTO Member may
find it necessary to take into account the possibility that a
strict comparison with domestic prices in China may not always be
appropriate.]
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1. The Schedules in Annexes shall, upon the entry into
force of this Protocol, become the Schedules of Concessions and
Commitments to the GATT 1994 and the Schedule of Specific
Commitments to the GATS relating to China, as foreseen in the WTO

Agreement.
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Part II - Schedules
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Part ITT - Final Provisions

1. This Protocol shall be deposited with the Director-General
of the WI0. It shall be open for acceptance, by signature or
otherwise, by China until .

2. This Protocol shall enter into force on the thirtieth day
following the day upon which it shall have been accepted by
China.

3. The Director-General shall promptly furnish a certified copy
of this Protocol and a notification of China's acceptance
thereof, pursuant to paragraph , to each WTO Member and to
China.

4, This Protocol shall be registered in accordance with the
provisions of Article 102 of the Charter of the United nations.

Done at Geneva this xx day of (month) one thousand nine hundred
and xxxxX, in a single copy, in the English, French and Spanish
languages, except as otherwise specified with respect to the
Schedule annexed hereto, each text being authentic.
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Annex _ : Confidential Information

Annex ¢ List of trade and economic information to be provided
to WTO Members

I. Trade Data

a. Import and export statistiecs, by value and volume, by
supplier country and importing region, according to Harmonized
System code tariff lines;

b. Balance of Payments data, including invisible (e.g.,
services), capital account, gold and foreign exchange reserves,
and foreign debt;

¢. Value of tariff revenues, non-tariff taxes, other border
charges, and the commissions or other fees charged by foreign
trade corporations, including state trading enterprises, levied
exclusively on imports, by relevant tariff line;

d. The shares of imports and of exports accounted for by the
trading activities of foreign trade corporations, of
joint-ventures and foreign-
invested enterprises, of state production enterprises, and of
other companies, firm, enterprises, and trading entities.

IT. Economic Data

a. Basic data on the domestic economy, including gross domestic
product, per capita GDP (also by province and major
municipality), fixed investment, industrial and agricultural
output, and money supply;

b. Prices of major factor inputs (e.g.,'wages, energy, rent,
capital costs, raw materials), for traded goods;

¢. Mandatory and guidance prices still in effect; the
products, by HS-tariff line, to which they are applied; and the
criteria applied to the selection of products and determinations
of the price established;

d. Information on the profits and losses accruing to the fifty
foreign trade corporations with the largest volume of trade from
their international trade operations;

e, Annual mandatory and guidance economic plans (and, to the
maximum extent possible, similar information in the five-year
plans); :

f. Exchange rate information and operation of foreign exchange
market in China.

III. Market Access Information
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a, Most recent updated tariff levels applied to China's imports
and exports;
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b. Any criteria applied to restrict access to foreign exchange
and trading rights, the list of entities remaining under
restriction, the justification for the restrictions, and the
timetable for their removal;

c. Updated lists of import and export products remaining under
licensing restrictions, quotas, prohibitions, or other
quantitative restriction, whether or not listed in Annex ___ of
this Protocol, the value and/or volumes covered, and the criteria
applied for distribution of the licenses or quotas;

d. Annual mandatory and/or guidance import and export plans of
the state and provinces (and, to the maximum extent possible,
similar information in the five-year plans);

e. Other information required by this Protocol.
IV. Economic¢ Reforms

China shall report on any new price, trade, management, or
other related economic reforms and developments since the last
meeting of the Working Party provided for in paragraph of this
Protocol with specific attention to be given to changes in the
following areas:

a. Import and export gquantitative restrictions;

b, Foreign exchange reform, restrictions on the supply of and
demand for foreign exchange; and developments in the swap
cantres;

¢. Traded goods affected by price controls and changes in how
the controls are implemented;

d. Other information required by this Protocol.
Annex __ : Products and Services subject to State Trading

Annex _ _: Non-Tariff Measures subject to Phased Elimination

The following measures shall be subject to phased elimination as
set forth in the accompanying schedule: ([This list would include
restrictive licensing requirements, quotas, import prohibitions
and cother controls, mandatory import plans, tendering
requirements, import substitution and export performance
requirements, foreign exchange balancing requirements, and other
measures which may have a trade restrictive effect.]
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Annex __: Products and Services subject to Price Controls

Annex _ : Notification and Phase-out of Subsidies

China's notification of subsidies shall include the following
matters:

(a)the enterprise(s) and industry(ies) henefiting from a subsidy
and the actual use of the subsidy over the last filve-year period;

(b)specific information regarding the following types of
government programmes:

- price equalization schemes (i.e., programmes providing to
exporters the difference between the export price and domestic
price for a product);

- customs duty drawbkack schemes rebating more than the actual
amount of customs duties paid on imported components incorporated
into an exported product;

- wastage allowances for exports greater than permitted for like
domestic products;

- preferential transport rates for exports;

- export promotion expenses that directly benefit exporters but
are not charged to them; and

- any differential exchange rates;

(c)statistics, by commodity group, showing the proportion of
exported production that is subsidized.

Annex _ : Export Taxes and Charges

Annex __: Products subject to Statutory Inspection
Annex _ : Restrictions maintained against China

Annex : Outline of issues to be addressed in periodic

consultations of the Working Party on Trade with China

I.Developmant of China's trade with WTO Members and other trading
partners, including volume direction, and composition of trade.

II.Progress in China's creation of a market-based econony,
including implementation of price, trade management, and other
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ITT.Implementation of the terms of China's Protocol and the WTO
Agrecement.
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economic reforms.

IV.Actions taken under the provisions of paragraph of this
Protocol.

V. Other measures taken and developments affecting trade
between China and WTQ Members:

a. measures listed in Annex __ , China's compliance with the
scheduled eliminations; the scope, nature, and justification for
non-scheduled measures in place; and compliance with the
provisions of the WT0 Agreement on the administration of such
measures still in place, e.g. with reference to Article XIII of
the GATT 1994 and the Agreement on Import Licensing Procedures;

b. measures taken by China in a critical balance-of-payments
situation;

¢. measures relating to China's special economic areas;

d. other transitional arrangements provided for in this
Protocol.

VI. China's imports and exports and other data provided by
China, as listed in Annex .

Annex _ : Schedules of Concessions and Commitments to the GATT
1994

Annex _ : Schedules of Specific Commitments to the GATS
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2.2

9 December 1994

DRATFT OUTLINE

REPORT OF THE WORKING PARTY ON CHINA

1. At its meeting on 4 March 1987, the Council established a
Working Party to examine the request of the Government of the
People's Republic of China (hereinafter referred to as "China")
(L/6017, submitted on 10 July 1986) for resumption of its status
as a GATT contracting party, and to submit to the Council
recommendations including a draft Protocol on the Statuas of
China.

2. The Chinese authorities, while recalling that China had
become an original GATT contracting party by accepting the
Protocol of Provisional Application on 30 October 1947, declared
that China was willing to negotiate new terms and conditions for
the resumption of its contracting party status.

3. The Working Party on China's Status as a Contracting Party
(hereinafter referred to as the "Working Party") met on
occagions between and under

the Chairmanship of H.E. Mr. Pierre-Louis Girard (Switzerland).
The terms of reference of the Working Party are set out in
document L/6191.

4. The work of the GATT Working Party on China was not fully
completed prior to the entry into force of the Marrakesh
Agreement Establishing the WTO. Accordingly, on
the WTO General Council decided to continue the work of the GATT
Working Party as a WIO Working Party, and that this new Working
Party would have the following terms of reference:

"To examine the application of China, dated to
acceds to the Marrakesh Agreement Establishing the World Trade
Organization and to submit to the General Council recommendations
which might include a draft Protocol."

5. The Working Party had before it, to serve as a basis for its
discussion, a Memorandum on China's Foreign Trade Regime (L/6125)
and the questions submitted by GATT contracting parties on the
foreign economic and trade regime of China, together with replies
of the Chinese authorities thereto. 1In addition, the Government
of China made available to the Working Party the following
material:

( ]

6. In numerous statements to the Working Party, China's
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representatives emphasized that the resumption of China's status
as a contracting party and its membership in the WTO were a
priority for their government and a critically important element
in the process of economic reform towards a more market-oriented
econony and opening to the outside world,
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~brief history of reforms since mid-1970s

-importance of rejoining the multilateral trading system: agreed
rules and disciplines, stability, predictability, improved market
access for China and trading parthners

7. China recalled that it had been a full participant in the
Uruguay Round and had signed the Final Act accepting the results
of these negotiations.

-Members of the Working Party noted China's desire to be original
WTO Member.

-Members of the Working Party and China agreed that draft
Protocol and bilateral nmarket access negotiations should also
cover commitments and concessions relating to WTQO membership.

Bilateral Market Access Negotiations

8. Many menmbers of the Working Party expressed their interest
in carrying out bilateral market access negotiations with China
with respect to industrial and agricultural products and to
initial commitments in services. Other members indicated that
such negotiations were already under way or had essentially been
completed. The Working Party invited members who had not yet
done so to submit their request lists to China at an early date
and to make every effort to conclude the market access
negotiations as soon as possible. The Working Party took note of
the Chinese statement that the concessions and commitments
undertaken in the framework of its bilateral market access
negotiations constituted China's contribution to the Uruguay
Round market access negotiations.

-recall specific policy statements made by China and members re
bilateral market access negotiations

~concern expressed that tariff concessions have little value if
offset by various NTMs.

Foreign Trade Regine

9, The Working Party reviewed the forelgn trade regime of China
and the possible terms of a draft Protocol. The views expressed

by members are summarized below in paragraphs .

Ganeral
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-significant progress towards a more market-oriented economy

~Members noted overall improvement in macro-regulation of
econony.

~concern ralsed over continued presence of multiple and
overlapping trade instruments which limited security and
pradictability of access to Chinese market, despite some
streamlining of system.

-concern expressed over limited control by central government of
trade measures taken at sub-national level.

-Members noted China's statement that central government has
constitutional power to void all measures taken at sub-national
level that are inconsistent with China's international
obligations.

-concern expressed over discrepancies in statistics on trade
volume/value. Members and China agreed to pursue this issue
separately in an Informal Group of Experts on Export Statistics,
chaired by Mr. Jean-Maurice Léger of the Secretariat. The Group
of Experts submitted its report to the Chairman of the Working
Party on 30 June 1994.

" =China indicated that it intends to apply the GATT to the fullest
extent not inconsistent with mandatory legislation in existence
on the date of entry into force of the Protecel. Members raised
concerns as to what China might consider to be "existing
legislation". China was requested to submit an illustrative list
of such legislation,

-Given the constitutional power of China's central government to
ensure compliance with China's GATT obligations by both its
national and sub-national authorities, and to override
inconsistent measures at the sub-national level, members of the
Working Party consldered that very few, if any, Chinese laws
could meat the criteria of existing mandatory legislation. The
Working Party took note of the fact that under the GATT 1994
there would no possibility of exempting existing mandatory
legislation.

-While recognizing that China's status was a special case, China
indicated that it expected to availl itself of the rights of a
developing country in the WI0. Members raisad concerns that
because of the significant size, rapid growth and transitional
nature of the Chinese economy, China should not automatically
raceive all benefits of a developing country in the WTO. Somae
members considered that certain transitional arrangements
avallable to developing country WTO Members should not be granted
to China. It was agreed that China, notwithstanding the fact
that many of the features of its economy are at present those of
a developing country economy, should undertake to bring certain
meagsures into conformity on a more expedited basis than would
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otherwise be required of a developing country WTO Member.

[ ]

Tariff Regime

~recognition of substantial reductions in tariff levels in many
sectors

-racognition of increased bindings and bindings at lower levels

-concern expressed over continued high levels and lack of
bindings in some sectors

Charges and Formalities in Connection with Importation and
Exportation

-concern expressed over lack of uniformity of customs fees and
charges administered by national and sub-national authorities.
Agreed that China should undertake in Protocol to ensure
conformity of such fees and charges with Articles II and VIII of
the GATT 1994.

Application of the Trade Regime
a. Uniform Administration

~concern raisecd as to definition of China's customs territory and
relations between that customs territory and the separate customs
territories of Hong Kong, Macau and Chinese Taipei. Members of
the Working Party and China agreed that China would, as a WTO
Member, in accordance with GATT Article XXIV:1l, maintain standard
WTO relations with these other separate customs territories.

-Members raised concerns re uniformity of adninistration of trade
regime, especially in regard to measures taken by sub-national
authorities. China emphasized that its central government has
full constitutional authority to ensure compliance with WTO
obligations by both national and sub-national governmental
authorities in China. It was agreed that a statement of China's
commitment to ensure such compliance should be included in the
Protocol.

-Members raised concerns over limited ability of central
government to be sufficiently informed about non-uniform
practices and to take necessary enforcement actions. It was
agreed that China would establish a mechanism under which any
person could bring to the attention of the central government
cases of non-~uniform application of the trade regime.

b. Special Economi¢ Areas



do2s

26

12/13/94 TUE 07:52 FAX 202 395 3911

xx. China indicated that it would provide information in its
notifications describing how the special trade, tariff, and tax
regulations applied are limited to the designated special
economic areas, including information concerning relevant
enforcement measures. The Working Party took note of this
commitment.

-concern expressad over lack of datailed official information on
special economic areas, in particular their names, geographic
boundaries, and relevant laws, regulations and other measures
relating thereto. China undertook to notify all such information
to the WTO promptly and to update such information as necessary.

~China indicated that, pursuant to governmental policy, the
geographic area of its spacial trade regimes continues to expand
and the differences between these regimes and those of other
parts of its customs territory continue to narrow. China noted
that the long-term objective was to unify the application of its
trade regime throughout the customs territory on principles of a
market-

oriented economy. Members expressed concern that products
introduced from these special economic areas into other parts of
China's customs territory should be subject to non-discriminatory
treatment in the application of all taxes, import restrictions
and customs and tariff charges which are normally applied to
imports into these other parts of the customs territory. It was
agreed that China should undertake to ensure such non-
discriminatory treatment,

¥%x. China indicated that it would strengthen the uniform
enforcement of taxes, tariffs and non-tariff measures on trade
between its special economic areas and the other parts of China's
customs territory. China further indicated that statistics on
trade between China's spacial economic areas and the other parts
of its customs territory would be maintained and improved, and
would be notified to the WTO on a regular basis. The Working
Party took note of these commitments.

-concern over uncertainty of regime in respect of differential
treatment of minority autonomous regions and other areas of
economic poverty within China. China indicated that the Chinese
constitution obliges the central government to assist such areas.

-China responded to concern over differential treatment of
minority autonomous regions and other areas of economic poverty
by signalling its commitment to uniform administration of trade
regime within each such area and prevention of smuggling.

c. Transparency
¥x. China indicated that it would, to the maximum extent

possible, make available to WTO Members translations into one or
more of the official languages of the WTO all laws, regulations,
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rules, decrees, administrative guidance, policies and other
measures pertaining to or affecting trade in goods and services,
TRIPS and the control of foreign exchange, calendar days

before such measures are implemented or enforced. The Working
Party took note of these commitments.
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xX. China indicated that it would ensure that publication of all
laws, regqulations, rules, decrees, administrative guidance,
policies and other measures pertaining to or affecting trade in
goods and gervices, TRIPS and the control of foreign exchange
would include the period for comment, the effective date of these
measures and the products and services affected by a particular
measurea, identified by appropriate classification. The Working
Party took note of thesze commitments.

XxX. China undertook to apply on a most-favoured-nation basis all
transparency commitments agreed bilaterally with other countries
"and separate customs territories. The Working Party took note of
this commitment:.

¥X. China indicated that it would publish in the official
journal, by appropriate classification and by service where
relevant, a list of all organizations, including those
organizations delegated such authority from the central
government, that are responsible for authorizing, approving or
regulating services actlvities whether through grant of licence
or other approval. Procedures and the conditions for obtaining
such licences or approval would also be published. The Working
Party took note of these commitments,

xX. China undertook to establish or designate enquiry points
where all information relating to the laws, regulations, rules,
decraes, administrative gquidance, policies and other measures
pertaining to or affecting trade in goods and services, TRIPS,
and the control of foraign exchange, as well as the published
texts, can be obtained. This information would include the names
of national or sub-national authorities (including contact
points) responsible for implementing a particular measure. The
Working Party took note of these commitments.

XX. China indicated that one enquiry point would be established
for the central government. At the sub-national level, one
enquiry point would be established for each of the so-called
first level administrative divisions, including provinces,
autonomous regions and municipalities. The Working Party took
note of these commitments.

d. Judicial Review

~Members expressed concern that China needed to improve its

institutions and procedures foxr the prompt review of disputes
over trade-related matters in China. Members also sought to
expand the types of measures subject to review under Chinese
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domestic procedures; in particular they sought a commitment to
cover measures related to services trade and intellectual
property. China undertook to establish or designate necessary
tribunals, contact points and procedures to ensure prompt review
of all such matters. It was agreed that this commitment should
be reflected in the Protocol.
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National Treatment and Non-discrimination

-goncerns raised over China's practice of conditioning certain
actions upon the nationality of the entity concerned. Members in
particular raised concerns over such practices in relation to the
pricing and procurement of goods and services, and the
distribution of import and export licenses. China agreed to a
commitment in the Protocol not to condition such practices on the
nationality of the entity concerned.

Special Trade Arrangements

-concerns were raised about China's special trade arrangements,
including barter trade arrangements, with third countries and
saparate customs territories. It was agreed that China should
undertake in the Protocol to eliminate or bring such arrangements
into conformity with WIO obligations by no later than __ .

Trading Rights of Enterprises

-Members expressed concern that China's restrictions on the right
of enterprises to engage in trade were among the most significant
limitations on secure access to the Chinese market. Members
sought progressive elimination of all such restrictions and
objective and generally applicable criteria for the granting of
trading rights pending the elimination of all such restrictions.
China noted that it was in the process of liberalizing trading
rights but that certaln products would remain the exclusive
domain of designated foreign trade corporations. China also
noted that criteria for the granting of trading rights were set
out in China's Foreign Trade Law. The Working Party decided that
the issue of trading rights should be addressed specifically in
the Protocol.

State Trading

~Members expressed concern that the activities of China's state
trading enterprises were not sufficiently transparent and were
not in accordance with WTQ obligations. China indicated that its
state trading enterprises have full management autonomy and
responsibility for their own profits and losses. It was agreed
that commitments with respect to the activities of state trading
enterprises should be specifically addressed in the Protocol.
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Non-Tariff Measures

-concern was raised as to the overlapping and cumulative impact
of tha large number of non-tariff measures in existence in China,
both at the national and sub-national levels. China undertook to
eliminate and not to introduce, re-introduce or apply non-tariff
measures other than those specifically identified and subject to
phased eliminaticon in an Annex to the Protocol.

~-Members raised concerns that non-tariff measures were being
imposed by sub-national authorities in China on a
non-transparent, discretionary and discriminatory basis. It was
agreed that china should ensure that only those non-tariff
measures imposed by the central government or by sub-national
authorities with authorization from the central government would
be implemented and enforced. China agreed to make such a
commitment in the Protocol.

Import and Export Licensing

XX. China confirmed that the list of all entities responsible
for the authorization or approval of imports and exports would be
updated and republished in the official journal every six months.
The Working Party took note of this commitment.

-concerns were expressed in relation to the use of import and
export licensing as restrictive non-tariff measures. China
indicated that the number of products subject to restrictive
licensing was being reduced and that China would abide by its WTO
obligations on licensing procedures. It was agreed that certailn
specific commitments on licensing should be set out in the
Protocol,

Foreign Exchange Controls

-Members raised concerns in relation to China's use of foreign
exchange controls to regulate the level and composition of trade
in goods and services, China indicated that its system of
foreign exchange controls was undergoing rapid change.
Significant moves had been taken to reform, rationalize and
liberalize the foreign exchange market. The practice of multiple
exchange rates in swap centres had been abolished. China was
moving towards a unified foreign exchange market and had removed
many of the restrictions on the use of foreign exchange. It was
agreed that the reform of China's system of foreign exchange
controls should be addressed in the Protocol.

Price Controls
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¥x. China indicated that it would publish in the official
journal the list of products subject to state pricing and changes
thereto, together with cost and price-setting mechanisms and
policies. The Working Party took note of these commitments.
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-concerns raised as to China's extensive use of price controls,
especially in the agricultural sector. It was agreed that
certain disciplines on China's system of state pricing should be
ineluded in the Protocol.

Subsidies

-concerns raised as to the extent of China's use of export
subsidies. China indicated that it had eliminated all direct
export subsidies on industrial goods; it continued to maintain
export subsidies on certain agricultural products. Members
considered that China should phase out all export subsidies by a
date to be agreed, and that a commitment to such a phase-out
should be contained in the Protocol. Members also considered
that China should notify all subsidies within the meaning of
Article 1 of the WTO Agreement on Subsidies and Countervailing
Measures.

-Menbers were concerned that governmental practice in China's -
special economic areas of granting preferential treatment to
imported products and to joint venture production enterprises,
conditional upon export or re-export of products manufactured or
subject to additional processing in such areas, constituted
export subsidization.

Balance-of-Payments Measures

-Members expressed concern that China should not make
indiscriminate use of GATT Article XII or XVIII:B as
justification for the imposition of quantitative restrictions or
other, price-based measures on imports. cChina considered that it
should have the right to make full use of Article XVIII:B to
protect,as necessary, its balance-of-payments situation., The
wWorking Party decided that certain additional disciplines should
be imposed in connection with the invocation of Article XVIII:B,
and that these disciplines should be included in the Protocol.

Taxes and Charges Levied on Imports and Exports

-concern expressed over discriminatory internal taxes and charges
applied to imported goods and services, including taxes and
c¢harges applied by sub-natiocnal authorities. Agreed that China
should ensure that all such internal taxes and charges would be
in conformity with WTO national treatment and mfn obligations.

-concern raised over taxes and charges applied exclusively to
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exports. Agreed that such taxes and charges should be eliminated
unless applied in conformity with GATT Article VIII or listed in
an Annex to the Protocol.

12/13/04 TUE 07:54 FAX 202 385 3011

Agricultural Policies

XX "Similar border measures", as specified in footnote 1 of
Article 4:2 of the Agreement on Agriculture, shall be understood
to include guidance plans and administrative guidance at the
national or sub-national level that regulate the quantity of
imports, import controls, import substitution practices, and
other non-tariff trade measures maintained through state trading
enterprises at the national or sub-national level.

XX Notwithstanding the fact that many of the features of
China's economy are at present those of a developing country
economy, China undertook not to invoke the provisions in
Articles 6:2, 6:4(b), 9:4, 12:2 and 15, and Annex 5, Section B of
the Agreement on Agriculture. The Working Party took note of
these commitments.

~Members raised concerns in relation to China's intention to
maintain certain gquantitative import restrictions and restrictive
licensing reguirements in the agricultural sector, in particular
for rubber and cotton. China indicated that it was willing to
convert most guantitative restrictions on agricultural products
to their tariff-based equivalents in conformity with the
Agreement on Agriculture, but that for a very preoducts it was
necessary to maintain restrictive licensing over the longer term,

-concerns were railsed in relation to administrative guidance
provided at the national and sub-national level which could have
the affect of influencing the quantity and composition of
agricultural imports. It was agreed that reference to such
measures should be made in the Protocol.

-concern was raised about the use of fiscal transfers and other
forms of domestic subsidles to government-owned and -controlled
entities in the agricultural sector. Members considered that
China's notifications and related commitments for subsidies
should include reference to such measures.

Sanitary and Phytosanitary Measures

-Members considered that China should immediately notify all laws
and regulations relating to ites sanitary and phytosanitary
measures, including all products covered by such mesures.

-specific concerns were raised in relation to the use of
quarantine procedures as non-tariff barriers. China denied that
its quarantine procedures were used as non-tariff measures,
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Standards and Technical Regulations

xx. Notwithstanding the fact that many of the features of
China's economy are at present those of a developing country
economy, China undertook not to invoke the provisions in Article
12 of the TBT Agreement 1994. The Working Party took note of
this commitment.

-Members expressed concern over the complexity and lack of
consistency of China's standards and inspection regime. Members
noted that imported and domestic products were not inspected by
the same governmental entities and that this situation could
result in less favourable treatment for imports. Menbers also
criticized government-mandated inspection for compliance with
terms of commercial ceontracts, China indicated that it intended
to comply fully with its WTO obligations concerning its
standards, technical regulations and inspection regime.

xX. Further to China's application of the provisions of the GATT
1994 and the TBT Agreement 1994, China shall provide information
to demonstrate its compliance with specific commitments to:

(1) eliminate the two-tiered system used for imports and
domestic production, and otherwise consolidate the standards,
technical regulations and conformity assessment procedures (e.g.
testing, inspaction, certification, quality system registration,
laboratory accreditatlon) to ensure that the same measures
applied to domestic production are applied to imports and in the
same way;

(ii) ensure that internal mechanisms exist (e.g. policy
guidelines, inter-agency committees) to inform and consult with,
on an ongoing basis, government agencies and ministries (at .
national and sub-national levels), and private sector interests,
of the rights and obligations under the GATT 1994 and the TBT
Agreement 1994; and

(iii) ensure that the racommended time to allow for comments on
proposed standards, technical regulations, and conformity
assessment procedures of sixty days (or forty-five days if no
comments or request for extension of the time-limit have been
received from other WIO Members within that time) 1s observed,
and provision is made for giving due consideration to a
time-linit beyond sixty dayz if regquested by another Party to the
TBT Agreement 1994.

Trade-Related Aspects of Intellectual Property Rights

xX. Notwithstanding the fact that many of the features of
China's economy are at present those of a developing country
economy, China undertook to apply the provisions of the
Agreement on TRIPS within the -year period provided for in
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Article of that Agreement, considering that in the field of
intellectual property rights legislation had already been adopted
in ¢hina. The Working Party took note of this commitment.

12/13/94 TUE 07:55 FAX 202 395 3911

Trade=-Related Investment Measures

xX. Notwithstanding the fact that many of the features of
China's economy are at present those of a developing country
economy, China undertook to notify and eliminate upon the date of
entry into force of the WTO Agreement all trade-related
investmant measures inconsistent with the provisions of the
Agreement on the Trade-Related Investment Measures. Such
measures included, but were not limited to: reguirements that
foreign firms bhalance their foreign exchange for importation with
foreign exchange receipts; requirements that firms meet
specified export target levels in pursuance of such foreign
exchange balancing requirements, including by contract;
ragquirements for minimum export levels; local content
requirements; and restrictions on the sale of "non-resultant
products", i.e., products not produced in China. The Working
Party took note of these commitments,

Services Regime

-concerns were expressed as to the lack of transparency in
China's services regime. China undertook to improve this aspect
of its trade regime, The Working Party took note of this
commitment.

Trade in Civil Aircraft

xX. China indicated that it would continue to participate in the
process of revising the Agreement on Trade in Civil Aireraft to
be contained in Annex 4 of the WTO Agreement, with a view to
adhering to the revised Agreement once it entered into force.

The Working Party took note of these commitments.

Customs Valuation

xx. Notwithstanding the fact that many of the features of
China's economy are at present those of a developing country
economy, China undertook not to invoke the provisions in Article
20 of the Agreement on Implementation of Article VII of the GATT
1994. The Working Party took note of this commitment.

Government Procurement

xx. China indicated that it would continue to participate in
negotiations of the expanded Agreement on Government Procurement
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("GPA") with a view to adhering to that Agreement when it entered
into force. As the result of GPA accession negotiations, China
undertook to apply the provisions of the GPA as regards the award
of supplies, works and services contracts by: central government
entities; sub-central government entities, including major
municipalities and special economic areas; and State-owned or
-controlled entities, including those operating in the power
generation, construction, ports, airports, water, urban
transport, telecommunications and agro-businesz sectors. The
Working Party took note of these commitments.

12/13/904 TUE 07:55 FAX 202 395 3911

Rules of Origin
Preshipment Inspection

Multilateral Steel Agreement

XxX. China indicated that it would continue to participate in

negotiations on a Multilateral Steel Agreement, with a view to
adhering to such an Agreement when it entered into force. The
Working Party took note of these commitments.

Non-Tariff Measures Maintained Against China

~China considered that WTO Members should eliminate all
discriminatory non-tariff measures maintained against Chinese
exports as of the date of entry into force of the Protocol.
Certain members considered that such measures did not need to be
phased out until after China's foreign trade regime fully
conformed to WTO obligations, It was agreed that this matter
should be regulated in the Protocol.

Transitional Review

-Members considered that it would be necessary to establish a
transitional review mechanism to monitor China's compliance with
the Protocol and the WTO Agreement within the overall framework
of China's progress in the reform of its economic and foreign
trade regimes. Members considered that the review should be held
fairly frequently, e.g. every two years, and that a major review
should be held, e.g., every six years. China did not in
principle oppose such a review mechanism hut considered that the
review could be carried out as part of the regular Trade Policy
Review to vwhich China would be subject. Members considered that
the TPRM was not well adapted to the type of gpecific review of
compliance with Protocol terms that was seen as necessary over a
transitional period in the case of China.
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Transitional Safeguards

-Members considered that there was a need during a transitional
period for a special safeguard mechanism to guard against imports
from China in such increased quantities or under such conditions
as to cause or threaten injury to domestic producers of like or
directly competitive products. China opposed the creation of
such a discriminatory safeguards provision and considered that
the safeguards provisions of the GATT provided sufficient
protection to the domestic industries of other WTO Members. The
Working Party considered that the provision of a transitional
safeguard would have to be carefully circumscribed to prevent
abuse in its invocation,

Conclusions

xx. The Working Party took note of the explanations and
statements of China concerning its foreign trade regime, as
reflected in this report. The Working Party took note of the
commitments given by China in relation to certain specific
matters which are reproduced in paragraphs

of this report and noted that
these commitments are incorporated in paragraph 1.2 of the
Protocol on China.

xxX. Having carried out the examination of the foreign trade
regime of China and in the light of the explanations, assurances
and commitments given by the Chinese representatives, the Working
Party reached the ccnclusion that, subject to satisfactory
conclusion of the relevant market access negotiations, China's
membership in the WTO would be governed by the terms and
conditions agreed by the Working Party. For this purpose, the
Working Party has prepared the draft Decision and Protocol on
China reproduced in the Appendix to this report. It is proposed
that these texts be approved by the General Council when it
adopts the report. When the market access negotiations between
China and WTO Members in connection with this negotiation on
China's WTO membership have been concluded, the resulting
Schedules of China and any concessions granted by WIO Members as
a result of negotiations with China are to be annexed to the
Protocol. The Decision would then be submitted to a vote by WTO
Members. Approval would require a two-thirds majority. When the
Decision is adopted the Protocol on China would be open for
acceptance and the Protocol would enter into force thirty days
following its acceptance by China.



FROM : AMERICAN EMEASSY EEIJING PHONE NQ. @ £6185326422 Apr. 13 1996 ©4:45PM FRL

Embassy of the United States of Amer ica
PICasc (’Mt.uQ(Uf o Chaaa

Total Sheets (Counting cové;):j 17

TO: AUSTR Dorothy Dwoskin
Offlce of WTO Affairs
Office of the United States Trade Representative
FAX: 202-395-5674
. ?EL: 202-395-3063

. - | .
. FROM: - '~ Chris Beede
Office of Economic Affairs
Embassy of the United States of Amerlca
Beijing, China -
FAX: 86-10-532-6422
TEL: 86+10-532-3831 ext., 421

Co |
_DATEf, April 15, 1996

'MESSAGD: FYI: Japan's Industrial Structura Council on China’s WTO

‘Acceaelon
I

Hope - thia may be of some interest for your own upcoming meetlngs
and more generally for the team in Washington.‘ .

; : Regards,'
? | (;ﬁ@th

Attachmanti Excerpts from "1996 Report on the WTO Cconsistency of
Trade Policies by Major Trading Policies," publlshed by the’
'Industr1a1 Structure Council of Japan.

8T0/200[3 SYIVAIY LLVD PLOS g6 20382 aT:81 96/ST/F0



CHAPTER 14: REGIONAL INTEGRATION

Many members of the WTQ are signatorigs to régional trade agreements that seek to
eliminate tarlf‘f's and other barriers to trade within a certain region. These agreemems usually take
the form'of a customs union, a free trade agreement, of an interim agreement. Article XXIV of
the GATT exempts these agreements from the most-favored-nation pnncl‘ple of GATT Article [
if they meet certain conditions. The GATT “Enabling Clause" provides legs stringent conditions
for regional trade agreements among devcloping countries. This chapter ﬁetails the WTO rules
for the formation of regional trade agreements. '

A regxonal trade agreement, however, is in violation of the above rules of the GATT ifit

raises barriers t6 countries outside of the agreement. In this regard, we note that NAFTA's rules
of origin for certain products are likely to be more restrictive than those of the U.S.-Canada FTA. |
Regarding the European Union, we note that the enlargement of European Union (participation y ,r
of Austria, Sweden and Finland) effective of January 1, 1995 has caused an automatic tariff
increase on certain products as well as automatic application of EU anti-dumping measures in the
three new countries. 'In addition, GATT only permits those regional arrangements that are clear
exceptions to the most-favored-nation treatment provided that duties and other trade restrictive .
measures uyill be eliminated "with respect to substantially all the trade” Between the constituent
countties (GATT Article XXIV:8). In this regard, the so called "Europe Agregments" between
'EU and east Europe countries such as Hungary, Poland, and the Czech ahd Slovak Republics-
seemns problematic in the sense that there is substantial uncertainty as to whi:ther such economic
unification as required by the Article will actually bappon. This uncertainty répresents a clear

contrast with firm and steady expansion of duty free imports trom EU to these countries.

PART III ;
) ; .
I  ISSUES REGARDING ACCESSION OF CHINA, TAIWAN, AND RUSS[A
z "TO THE WTO

Since China and Chinese Taipei (Taiwan) are Japan's third and fifth largest trading partners,
and are applicants for accession to the GATT/WTO, it is appropriate for this report to discuss
- their trade policies and measures. In addition, as Russia also became an applicant for accession

N
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to the WTO, we include a brief discussion of its trade policies.

Prompt accession to the WTQ of China and: Taiwan is very impartant because; (1) Their
accession will promote expansion of global trade through further liberaliqling thelr current trade
regimes; and (2) The accession also gives both the applicants and the rest o:fthe world a common
set of rules as well as a common forum for multilateral dispute settlement. Based on these
thoughts, we firmly support the early accession of both China and T a{wm. In addition, the
accession of R_ﬁssia will also contribute to its economic development as well as to strengthening

of the multilateral trading system. ;
China

China has tried to convert its previous planned econormy into a “socialist market economy,”
We admit that much have been accomplished in this course. There are, however, still some aspects
that have not yet been brought into line with market economy principles, There are also strong

criticism by foreign companies that sudden changes in its trade regime and lack of uniform

~ administration have often been seen in China, which substanhally have damaged China's credibility.

The WTO rules are based on market cconomy principles and consist of ldeas of pro-competition
and of non-discrimination. They also require WTO members to secure transparency and predlct-

 ability for enterpnses by way of "rule of law" and its uniform admmlstratlon Almmg at this

direction would certainly contribute to sound development of the Chinese ecqnomy. Should China
fail to accede to the WTO in contrast, it will seriously damage the creéibility of the Chinese
economy. Trade and investment from the rest of the world that are egsentiél for its further
development will also suffer. In this regard, China should continue its effort to brin'g' its ccdnomic.
regime in line with WTO rules, '
" The accession negotiation for China, which is the first time for GATT/WTO to examine
WTO consistency of those ex—blannc_cl economies, also bears significant impértance as a milestone
towards eventual integration of the global economy. Keeping China outside the WTQ, which no
fonger prevents it from playing a major role in real global trade, has becorﬁe_mqre costly for the
multilateral trading system. [t is therefore necessary for both sides to con'_clude this negotiation
in an earliest timing and on appropriate terms. ‘
In this report, we highlighted the following areas that we think necessar:y for China to rectify
as matters of principles of the WTO. Besides how long transitional perlod China needs to

implement each commitraent, it is necessary that China makes clear its conkuon to adhere to the

EBd  Wd9r:
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WTO rules by concretely illustrating the picture of the goal of each issue. On the other hand,

however, we would also welcome the i unprovements made at APEC Osaka meetmg held last

November in which wo consider China confirmed its sincere willingness to engage in mululateral

tradmg system.

4)) Quantntanve Restrictions: Alang with import quotas still remammg, several substitutive
measures for previous restrictions on import and export are likely to amount to quantitative
restrictions. .

(2) National Treatment Issue (discrimination against imported prod‘ucts.gnd-others): The

tfd  WidSb:
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restrictions on foreign trading by Chinese enterprises risk violating the GATT Article III,
the requirement for national treatment on goods, by posing addition;'al layers of transaction
and eosts onto imported products. s L
- Discriminations also exist int the area of standards and ceniﬁé:ations such as the so-
called "Great -Wall mark" and import registration requirement for ch',emical products (TBT
related issues). These discriminations are mainly caused by Chin%l's two-tier regulation
regime in which domestic goods and imported goods are administered by different organs.
China recently makes open that it will gradually “adjust” the current preferable
treatments for foreign invested enterprises in order to equalizé the c,ompeﬁtive conditio‘ns. :
between them and Chinese state enterprises. Besides whether ar.lid to what extent the
current WTO rules deal with national treatment on persons and entérpﬁses. China should
* voluntarily efliminate those discrlminations against foreign invested entelrprises; such as export
requlremem as long as it intends to ehmmate the discriminations agamst Chmese state
enterprxses based on the consideration that discrimination is undeswable Because non
discrimination” and "mutual benefit" are the key elements underlying the multilateral trading
system. b
(3) Industrial Policy: no one can deny the right of a country to pursue its industrial policy
though, it must do so within the limit of the WTO rules. China should make clear that it
will not choose WTO violative measures to pursue its industrial poli__cies. In addition, we
sincerely hope that China, based on the above consideration, will also voluntarily abolish

those discriminations against foreign invested enterprises.

A 9667 ST “wdy | ZZpI2EsmISd ¢ ON 3NOHd ONILIST ASSEEWS NEDTHIWY
SYIVAAY LLYD PLOG S8¢ 2028 LT:8T 96/6T/70

HNaE




FROM : AMERICAN EMBASSY BEIJING PHONE NO. ¢ £6185326422 Apr. 1S5 19S6 84:47FM :PBS

810/900[

PART 1N '{Appendix)

1 ISSUES REGARDING ACCESSION OF CHINA, TAIWAN and RUSSIA
TO THE WTO

Both the People's Republic of China (hereinafler "China") and Chinese Taipei (heremaﬂer
"mean“) are among Japan's ten largest trading partners but neither are currently members of
the WTO. Since Chma and Taiwan have both applied for accession to the WTO and their
trade pohclcs and measures are currently being reviewed in the course of the negotiation, we
have also reviewed them in this Report as we do for other trading partners in the WTO and have
taken the Eppportunity to point out areas that will nced to be rectified when acceding to the
WTO. | | ' |

o Japan's economic relations with both China and Taiwan are extremely close. -Both are
extremely ;irnponant to our economy from a trade and investment perspective. According 10
1995 trade statistics, China and Taiwan were Japan's third and fifth largest trading partners
respectwely when the Europcan Union was considered as a smgle entity (See Figure 3-1-1 ). It
will therefore be extremely important for Japan that China and Taiwan accede to the WTO.
First, their ‘accession will set the stage for further oxpansion in trade and investment through
such means as lowering their tariff barriers or bringing existing problematic trading systems in
line with international rules. Second, it will also mean that, in the cvent of future trade
problems ot disputes, the both sides will obtain a common set of rules and standards as well as
a common f'orum in which solutions are sought
<Figure 3-1-1> Value of Japanese Trade with China and Taiwan

(Unit: $1 billion)

Value of irade with China Value of trade with Taiwan
1989 19.6(6th) | . 24.4(5th)
1990 18.1(7th) 23:9(5th)
199] 22.3(61h) C 27.2(5th)
1992 30.5(4th) 28 9(6th)
1993 37.8(3rd) 31.8(4th)
1994 46.2(3rd) 34.5(5th)
1985 $7.9(3rd) 43,3(5th)

Source: Ministry of Finance, Trade Statistics
Note: 1. I’ ‘parentheses are the taking as one of Japan's trading parlners
2, EU members are regarded as the single "EU" entity.
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Based on the above consideration, Japan has supported early accession to the WTO for

both China and TalWan However, the accession negotiations for China and Taiwan have not yet
. been conclyded. \ o

In July 1995, a working party began the accession process for Russia as well.
Accession to the WTO will contribute 1o Russia’s own cconomic development as well as
strengthening the multilateral free trading system. But before Russia accedes, it will be
necessary for it to establnsh domestic systems in a form that conforms to the WTO Agreement.
Because of this, we have added a review of the issucs surrounding Russia’s economic and
trading systems to this year’s Report.

Refer o Flgures 3-1-2. and 3-1.3 which prowde an outline of procedures for accession
to the WTO and a hst of countries that have applied for accession to the WTO as of January
1996 .

<Flgure 3 1-2> Flow Chart of Accession to the GATT Procedures

(Exampl
Counl{”A applies for accession Menia e]

tothe "
- Qctober 1985 Indicatod intention o aceedo
: Indicates its intention . dunnC%lhct! st General Session.
L fo acaede GATT Council decided to'establish WP,
"WTO 'vonttacting parties February 4,1986 Information provided for WP
(WTO secretariat) cansideration
L February 12,1986 Council established WP
[T |
Woarkin, an'(WP) cslablished(1) Bllnlcral negoligtion with
5cnm Council) WTO ¢ontrucling pentica
Rwucws membership conditionr | | * Creation of TantT Schedules Jnl 29-30
» Propares Protocol of Accession - Negotiation on climinations of ay 14-15 . During this tiing bilateral
nontanitY barsiers Junc 19-20 negohallons held with the
-Creation of Schrdules of Commitrnent || Jupe 30-July 1 l.C Japan el
{
WP repon=Report on drafl Protocol of Acecssion
P P July 15,1986 Council udnpls WP report
. ] (including Protocol of Accession, DDraft
Accession Decision)
Adnpnnn of Pratocol of Aceession
{Gencral Council)
]
[ . | (Votes mailed in.)
Acccpmnu of I’rmocol oY‘Acoessmn Auceplance of Protocel of Accession |]June 25,1986 Mexico signk Protecol of
by eountry A by GATT contracting partics(2) Accassion
T T (takes effect 30 days ufler signing)
- I August 24,1986 Mexico nocedes 1o the GATT
Enlm into foree(3) . o i

Notes:

1. The WP reviews |hc trade system(including tariff system)of Country A in order to cnmldcr lhc country s terms of
accession. It then cfemes a Protocal of Accession,

2, Approval must be given either in n general meeting of the acecssion by maoiled-in ballots. At least 2/3 of those
voting and ha¥f of all contracting parties iust approve.

3. Normally, aceession emters into effect on the 30th day after signing and approval (noted in the prolocol)
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<Figure 3-1-3> List of Countrics or Region that had Applied for Accession to the
GATTIWT O (As of January 1995)

Date of Application ' Country or Region
Prior 10 1990. Algeria(1987), Bulgaria(1986), China(1986), Nepal(1990)
: - Taiwan(1990)
1991 ' Mongiolia, Panama
1992 : Albania
1993 - Armenla, Belarus, Croatia, Latvia, Moldva, Russia,

Saudi Arabia, Ukraine

1994 | Cambodia, Estoma, Jordan, Lithuania, Macedonia, Sudan,
Uzbekistan

1995 . . Vietnam, Seychelles, Vanuatu, Tonga

1996 Kazakhstan, Kyrgyz

Note: In parentheses are the year of applying for the accession to GATT or WTO.

i
i

Section 1. Chinp's accession to the WTO

1. History

. . i

In 1986, China formally applied to accede 10 the GATT in the form of a “resumption
of its status-as a contracting party." A Warking Party was established in the next year, 1987 to
discuss this accéscion issue and has, to date, met nineteen times, The Working Party was
suspended after the Tian'anmen Square incident in 1989, which was reconvened in 1992.
Negotiations commued after the WTO took effect, and in December 1995, China submitted a
new application f.pr accession to the WTO.

2, Sigﬁiﬁchnce of the Accession to-the WTO

China ha§ tried to convert its previous planncd economy into a "socidlistl market
ccononiy." Thenj'e are, however, still some aspects that have not yet been brought into line
with market economy principles. There are also strong criticism by foreign companics that
sudden changes m its trade regime and Jack of uniform administration have often been seen in
China, which sut:)stantially'hwc damaged China's credibility. The WTO rules are based on
market economy principles and consist of ideas of pro-competition and of non-discrimination,

—o—— -a swancwnarancy and predictability for enterprises b
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way of "rule oFIaw" and its umform administration. Aiming at this direction would certainly
contrlbute to sound’ developmenl of the Chinese economy. Should China fail to accede to the
WTO in contrast, it will seriously damage the credipility of the Chinese economy “Trade and
investment from the rest of the world that are essential for its further development will also
suffer. In this regard China should continue its effort to bring its economic regime in line with
WTQrules:. = |

Chinese nccéssion to the WTO, followed by implementation of its commitments for
lowering the taniff rates, climination of trade restrictions, enhancing transparency and
uniformity"of trade ‘regime and so on, would also benefit the global economy significantly.
Further, considering that there is currently no means for both WTO members and China to
resolve trade disputes between them other than to try to do so bilaterally, the accession will
mean that both sidés will obtain a common set of multilateral rules and standards as well as
common fora in which solutions are saught multilaterally, which is another notable benefit.

The accession will also promote further integration of the global economy. While a rapid
integration between western economics and ex-planned cconomies bas been occurring on a
de-facto basis, Mululateral trade norms, however, have not yet succeeded in integrating those

' ex-planned economles Thus, the accession negotiation for China, which is the first time for

GATT/WTO to examine WTO consistency of those econamies, bears sngruﬁcant |mponance
asa milestone towards eventual intcgration of the global econamy. Keeping China outside the
WTO, which no longer prevents it from playing a major role in real global trade, has become
more costly for the multllateral trading system. It is necessary for botli sides to conclude this
negotiation in an earhest timing and on appropriate {erms,

3. Areas to be rectil'ie& when acceding to the WTO

[Quantitative Restrictions on Exporls and Imports}

(1) Quentitative Restrictions on Exports and Imperts. :

Since 1993, China has been eliminating its quantitative restrictions such as quotas, import
licensing requiremernits and open tender requirements. These moves have brought the 1,247
items (HS 8-digit level) initially restricted down to 448 (According to Chinese explanations,
restrictions were lifted on another 367 items last Junce.) The accession negotiations need to
discuss time tables (grace periolds) for the elimination of remaining restrictions.  Since these
import restrictions are inconsistent with GATT X1, China should provide a clear time table for
their complete elimination. The negotiations also need to discuss whether- and how an
exceptional import li'estriction can be permitted for the purpose of establishing a particular
infant industry. '
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(a) Tnterim Regulations for Automatic Registration for the Import of Designated Commodities
. There have been introduced substitutional measures for items for which previous
import/export restrictions had been lifled. For example, the “import regisiration” system was
introduced for products including steel products, for which import quotas were abolished i in
1994, Under 1h1s system, only companies that meet certain condmons such as sufficient
financial rescrves are approved to register their impors. China justifies the Interim
Regulauons as necess.ary for ensuring that those imports are assaciated with real demand for the
" commodities as well as sufficient funding, thus preventing confusion arising’ from the -
elimination of previous restrictions, The system has the potential, however, to turn into a
quantitative restriction on imports depending on how the authorities determine what
constltmes "real demand,” The scope of the system was cxpanded from the mma} nine items in
1994 to twemy as of this wntmg

(b) (Iﬁterim) chulations on Tender for Export Product Quota

In the area of exports, China introduced the "{(Interim) Regulations on Tender for Export
Product Quota" in February 1994 that are used to allocate export quotas for certain products ‘
through tendenng So far, these Regulations cover 24 items, including magnesium, fluorite,
licorice products and cement, all of which were previously subject to export quota control,
Bids are made within aggregate amounts determined by the MOPTEC however, the procedures
used to determine them are unclear and through contmlhng export applications, this system
could easily tumn into & quantitative restriction on exports in violation of GATT Article XI.
China explains‘ it has no intention to use these measures 10 impose quanﬁ!ative restrictions. We
would note, however, that from the view point of the economic prmc:ple of supply and
demand, the fact those bidders pay money for quota allocation suggests that the total amount
of quota to be bid on is less than that of "real" total demand. In other words, if the amounts
allocated reflect exactly the total export demand with no restriction, then the price paid for, ;
- . which represents their scarcity, would be close to zero. That is, the export application would j
G have little or no economic Value, o | o i

For Japan, cement is particularly a big issue because the system had serious impact on '
its joint ventures with China, The Government of Japan requested the governmem of China to
suspend the regulation for cement by pointing out the following.
(iy The alleged purposes of this system, which are to improve the product quality and to
prevent the dumpmg of exports should have been accomplished through emabhshmg full-ﬂedged
quality and price testing systems, not to levy financial charges. It was particularly so for those
joint ventures for which quality and price have never been at issue. i
(i) . The measure necessarily leading to export cost increases was at odds with another
policy of export requirement that obligates those joint ventures to export not less than 70% of
their production. |
(iii)  The measures seriously risked damaging the viability of the joint ventures, thus also

AT T

"810/0T0

SHIVdAV ILYD FL0S S6¢ Zoz® 6T 8T 98/ST/F0



F:RCIM ! AMERICAN EMBASSY BEIJING PHONE NO. : B8185326422 Rpr. 15 1996 @4:568PM P1Q

(iv)  Since this systcm is employed as a "test,” it ought to be abandoned if § it is found that no {
problems exist. ‘ : , L

As a result, cement was excmpted from the system beginning 1996, however, the
number of items subject to the tender expanded from 19 to 27.

[}
! : K
[N . i

(National Treatmenf (discrimination against imports)] : |

N¢)) Forelgn tradmg nghts

A vestige oﬁhe. previous planned economy still exists in the limitation on "forelgn trading
rights" of Chinese uompames in which only certain companies that have obtained "foreign
trading rights" can engage in export and import businesses. This limitation is likely to impede
market access for foreign products even if tanifls are reduced, because sufficient competition
at the import stage can not still be realized. Tt will also increase the distribution costs of
imported products’ by adding needless layers of tramsactions, thus lead to worsemng the
problem of inflation. -

Here, the discriminatory aspect of the system is in question, while domestic
wholesalers and retailers can purchase domestlc products directly from domestic
manufacturers, they must purchase like imported products only from companies with foreign
trading rights. Reg{:lations with similar effect in other countries have been disputed in past
GATT panels several times, for instance in the area of alcoholic beverage disttibution, and

_have been found 10 be in violation of the obligation (under GATT 111:4) to provide national
treatment for the sale of imports (see, for example, the 1988 Canada panel on imported
alcoholic _beveragesl and the 1992 USA panel on imported alcoholic beverages and beers),

China has annourced its intention to maintain the current permit system for the time
being and to gradually expand the number of companies engaging in import and export
businesses through it, and over the medium term, (o convert it into an "automatic registration
system.” While we recognize the difficulties for immediate transformation of the distribution
structure, we would note the need for full elimination during an appropriate transitiona) period
of the restrictions on the right to engage in foreign trade. We also advocate immediate lifting
of the restrictions on imports, if’ any, of production machinery and equipment by manufacturers,
personal imports by consumers, and other imports that are not conducted as a concurrent
"business," which xssue can be dcalt with separatcly from who can engage in "trading

. business."

Similar discrimination between imports and domestic products regarding competitive
conditions at the distribution stage may also happen in the case where domestic manufacturers
are allowed 10 establish their own sales subsidiaries or branches, while foreign manufacturers are
not allowed to establish similar bases within China. Problems of discrimination relating to

e 870/ Tro g e =rment in the distribution sector arc not easy to remedy within the GATT/WTO framework,
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national treatment in the area of establishment of commercial wholesale and retail bases by
forelgn compames In fact, members will pormally be required to grant natlonal treatment in
the aress of services only in those sectors indicated . in the members' Schedule of
Commitments. Furthermore, the establishment of wholesale and retail bases may also involve
whether national’ treatment is required in the area of investment and in the treatment of natural
persons.’

China doés riot permit foreign entry into wholesale and retail service sectors except for
certain’ "expenmental" cases. However, it 1§ moving in the direction of liberalizing foreign
trading vights for foreign companies in conjunction with the liberalization for domestic
companies. This is appropriate from the point of view of cqualizing compstitive conditions for
imports and domestlc goods, Among the Initial Actions put forward by China at the Osaka
APEC meetings :(held in November 1995) was a program to designate Shanghai and other
cities to set up Sino-foreign joint ventures engaging in foreign trade on a pilot basis. The
liberalization itself was already announced, however, its implementation peﬁod was made clear
from the indefinite "WTO entry of China" previously offered to definite timing of “m 1996."
We look forward to seeing further accelerated and expanded liberalization plans,

(¥3) Discriminatibn in Standards and Certification
i . :

(a) Registrétfon of Initial Imports of Chemical Products

The "Enwronmental Control Regulations for Initial Imports of Chemical Products and
Imports ‘and Eprrlq of Toxic Chemical Praducts" that taok force in May 1994 were allegedly
enacted to protect the environment and control safety. However, they requlre registration
only for lmported products, and not for domestic products, which is a clear wolauon of the
GATT I obhghtlon to provide national treatment. In addition, some of the methods of
implementation are not consistent with international praclices under the equwalem
environmental régulations of other countries and risk violating the Agreemcnt on Technical
Barriers 1o Trade Articles 11:2 and V: | (“unnecessary obstacles to international trade").
)] Under these registration provisions, registration fees are collected even for general
chemical products which already have a track record of previous imports.
(i) Regnstratlon fees are collected from every company importing the same products.
(i) A reglstratlon is to expirc within a certain time period (Notunthstandmg that the
ingredients and s*ruclure of the chemical product remain the same.)

The laws will need to be brought into line with international rules at an early date so

that these regulations no longer discriminate between domestic and foreign products nor serve

as restnct:ons to trade

(b) The Great-WalI Mark
A mandatory quahty certification program for consumer electronics (the so-called

~Aame bath in tarme Aaf neadnet iteme and crana
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with existing safety inspection regulations applicable to imports. The fact that domestic like
products were not sfubject 1o the import inspection was therefore discriminatory against
imports. The announcement made in October 1995 that the scope of the import inspections
would be expanded :tol cover more product further increased the overlap: In response to
international criticism, China announced at the end of 1995 that imported products would be
able to obtain both mg:arks with a single application. The fact that China officially published this
change in a more voluntary and transparent manner as compared to the past is encouraging, .
since the CHinese decision making process had long been a source of frustration in that
regard. However, the outcome of the improvements will need 1o be verified and monitored to

ensure that the dnscnmmauon has indeed been alleviated, in terms of inspection costs, time, and i
| burden, : '

(c) Dual klttindardfs and certification programs

In China, different authorities or institutions are in charge of product inspections
depending on Whethe;r the product is domestic or imported. Although China maintains that the
regime is non-discriminatory because common standards arc used, applying common standards
alone is not enough, there must also be common procedures for the certification. In other
words,. it is difficult 1o wipe out suspicion that imported products are more rigorously
_inspected and thus discriminated against in the certification procedures when there is not a
single authority inspecting both imports and domestic goods. - While such reforms of
- administrative structyres may not be easy, we hope that China will undertake active efforts in
this regard, especially given the peculiarity of the dual certification system from international
perspectives. C - , ' _ :

(3)  Open tender dystem for impont

Since January 1994, China has introduced an open tender system for 171 items of
industrial and electrical machinery. The system requires importers to obtain import certificates
which are allocated based on the results of the bidding. Under the system, however, anyone
who wishes to import those designated items must apply under an open tender, in which not
only suppliers of imported products but also those of domestic products are able to participate.
Considering that only purchasers of imported products are required to make such tenders, while
those of like domestic products are not required to do so, this system has a major impact on the
cémpelilive conditions for the sale of imports and domestic products and is highly fikely to be -
in contravention of GATT Article 1. China explains that this is a transitional system and the
number of items subject to it will be gradually reduced. We look for its full elimination at the
eerliest possible date;

. (4)  Preferential frealment and Discrimination for Forcign Enterprises

N SIOIIBIO ? T- ehn smswven afife "reform and opening,” China has provided many generous incentives
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LLVD PLOS S6C 2028  TZ:8T  96/¢T/t0




T SRR X

m;a:

Ny

Py

TEATt

g

i
W

BT0/PTORQ

FROM ¢ AMERICAN EMERSSY BEIJING

PHONE NO.

tariffs. Thls has aftracted a hugc amount of direct investments by those foreign companies and

promoted the developmem and modernization of the Chinese economy. On the part of Chinese
state enterpnses however, tougher competifion with those foreign invested enterprises,
followed by rigorous requirements for higher production efficiency have recently caused
serious dnfﬁculneq as well as unemployment problems. Given the above situation, China has
bepun wuhdraw:ng or reducing those incentives in the name of "realizing national treatment” or
“equalizing competmvc conditions” between domestic and foreign enterprises. However, it Is
mappropnale to focus solely on the preferential measures for f‘orelgn funded enterpnses. singe
they are also dxscnmmated against (vis a vis statc enterprises) in many other aspects.
Giving preferential treatment to imports, foreigners and foreign enterprises itself does

~ not violate the principle of national treatment, which only states that the treatment must be “no

less favorable" than accorded to domestic goods and people, nor is there any lnCOnSlSlency in
eliminating such preferential measures, This is thercfore an issue that is outside the WTO
rules.’ But if China becomes more sensitive about "discrimination" and is to “equalize
competitive conditions” in favor of its state enterprises, then it should also voluntarily

eliminate discﬁminations against foreign companies, aside from whether such discrimination

violates ‘the current WTO rules. This is especially true, because "non-discrimination” and
"mutuel beneﬁt" are the key clements underlying the multilateral trading system that China
wishes to enter,

The following are examples of laws and practices that dlscnmmate against foreign
invested enterpnses which are still in effect still remaining. | Although China is already taking
steps to remedy some of them, we urge it to further establish a clear ly stated policy principle that
China will also eliminate these discriminatory practices in a simultanesus manner as it does for
preferential treitment,

(2) . Export Requirements.

Approvals for foreign companies to invest and establish their production facilities in
China are giveh on the condition that the enterprise export more than certain percentage of
their prc_)d'uctio_n (so-called “export requirement”.) These export requirements prevent foreign
companies are thus prevented from selling their products freely in the Chinese domest_ic
market. 1t is reported that these restrictions are being gradually relaxed. However, this is an
example of disérimirintory treatment only against foreign companies that has a profound effect

on foreign compamcs Accordingly, we hope that China will relax and evemually eliminate

these resmctlons.

(b) Foreignj Exchange

Foreign invested enterprises must carn foreign currency necessary for their operations
such as impon:.s through their exports (so-called "foreign exchange balancing requirement".)
Should they have surpluses or shortfulls, they may trade with other foreign enterprises at "Swap
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Chinese companies were under more severe foreign exchange restrictions, this system might
have been considered preferential treatmerit for foreign companies. But with the establishment
of an mterbank market in April 1994, Chinese domestic companies have become free to trade
foreign currency with authorized foreign exchange banks so long as it is for trade settlement. ;
The system has thus turned into 2 discriminatory practice against foreign companies. ' | A
In response to the above concern voiced by many countries, China has recently |
announced "Initial Actions" at the Osaka APEC meetings (held in November 1995,) including .
an effort in 1996 to “incorporate the foreign exchange transactions of foreign-invested i
enterprises in the mterbank market banking system of foreign exchange procurement and sale
in 1996." Consnderlng the abave spirit of the multilateral trading system, we ﬁnd it laudable L
and, we are looking for the earliest possible implementation, E

()  DualRates Pncmg - o !
Prices for air travel, rail travel, and other utility services are set dlﬁ‘erently for
foreigners as compa,rpd to Chinese nationals. This has long been a source of dissatisfaction
among foreigners in CGhina, Although it is reported that the discrimination has been reduced in
_recent years, a fundamental solution has not yet been found. '

(d)  Taxation (reﬁmd of VAT)

The 1994 tax reforms introduced a value-added tax system (at a rate of 17% for most o
items) Internationally, it is common practice 1o refund VAT paid when exponmg products that ;
use taxed parts, and 'China initially announced its intention to make refunds in line with this
practice. Begmnmg August 1954, however, it decided Lo suspend some of the refunds and
lower the rates for others It is regretiable for China to reverse its publicly announced o
intentions and to adopt policies widely departing from international practice, However, even
more problematic is that while domestic companics are given refunds, foreign invested
enterptises established prior to the end of 1993 are not. This also amounts to clear
discrimination, Whilzc China has maintained that, in exchange for refusing the refunds, it will
make a compensalory adjustment to minimize the negative impact, such dlscnmmauon never

. the less should be remedned as early as possible. '

'[Industry Policy]

In July 1994, Cilina announced its "Automotive Industrial Policy," which is designed to
establish the industry as a "pillar" of the Chinese economy by the year 2010.

The basic concept of the policy is to consolidate companies in the sector, thus to achieve
economies of scale, and to enable the industry 1o increase its share in the domestic market as
well as to improve its international competitiveness. Existing policies and programs are being

eaviewad and reformulated 1o this end. We would note that every country has the right to
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accede accession to the WTO, it must pursue its policy in conformity with the WTO
Agreement and the obligations thereof. Unfortunately, the policy as it now stands contains
WTO-inc'onsisténtj measures (fisted below.) Although China has expressed its intentions to
respect the related Agreements and to climinate those measurcs that are not consistent with
them, concrete commitments regarding each inconsistent measure will be needed upon China's
accession to the WTO -
Areas of the automotive policy that we consider problematic in terms of the WTO include:
- Prefererice given to domestic products in sclecting parts (Article 31):
possible viplation of GATT Article 111 (national treatment)
- State Council approval for annual automobile impon velumes and types (Article 38):
violation of‘ GATT Article XI (quantitative restrictions on imports)
- Preferentialtreatment such as granting of loans depending on export:ratios (Article 41):
violation of the Subsidies Agreement (Article 1] ban on export subsidies)
- Preferential tariff rates depending on local content rates (Article 44): -
violation of the TRTMs Agreement (Article I1:1 ban on local content requirements),

| .

There are also such issues as export requirement, as previously noted. We would like
to vrge China to bnng those measures in line with the spirit of the muhilateral trading system,
such as "mutual benefit" or "non-discrimination," cven if those issues are not within the
current WTO rules! . |

[Mnr;ket ac&ss ol'fg'oods and service]

(1) Hngh Tariffs . : f j
The magnitude of the tariff reductions proposed by China to date i is, generally substantial, i
however, since tariﬁ' rates started ofl extremely high. 1here are some product categories for
which the rates of reduction are still inadequate. But aside from the negotiation in the WTQ,
China has recently ‘announced voluntary tarifl reductions on over 4,000 tariff lines in which _
each tariff rate would be cut by more than 30%. This was announced as a pait of the "Initial !
Actions" at the Osaka APEC meetings (held in November 1995,) and was greeted positively

by the rest of the world. One shauld note that this was made not for the sake of the accession 3
negotiation but for the acceleration of the APEC and that the reduction was made not in terms :
of bound rates, which is the objective of the accession negotiation, but in terms of applied p

rates, Nonelheless. the fact that China's tarifl rates arc 1o be reduced wadely in scope and b
substantially in depth in such a voluntary manner is quite encouraging for the WTO accession

A
|

negotiation. ! . ' |

(2) Trade in Services
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on Trade in Services, subject 10 negouations on Schedules of Specific Commitments. As is
also the case in the tariff negotiations, China's service negotiations have not yet been
&% concluded. In the case of financial services, foreign banks are currently allowed to open
branches in 13 cities,on an "experimental® basis for now. According to the press reports,
! China is considering adding another 10 cities, including Beijing, and allowing foreign banks to
handle Renminbi (Chinese local currency,) Since the mere liberalization offer “on
experimental bases” can not be regarded as "Commitments” in the sense of the General
Agreement on Trade in Services, China should double its effort.

There are also strict restrictions on the entry of foreign enterprises into domestic
distribution sectors. To date, approvals have been given only for a limited number of big cities
on a experimental basis. According to the "Initial Actions" al the Osaka' APEC meetings,
however, China intends to expand the cstablishment of Sino-foreign joint venture retail
businesses both in térms of cities and the number of joint ventures approved per city, We
would also welcome tl’unher accelerated and expanded liberalization in this sector.

" {Other Issue's)"

) New Foreign Jnvestment Program ' ' ;
The new guidelines on foreign investments announced in June 1995 contain i
designations of sectors for which forcign investment is to be "encouraged, restricted, and
entirely banned.” China explains that the guidelines were introduced because of excess
concentration of foreign investments in specific regions and industry sectors, which resulted in
such "market failurcs” as oversupply and infrastructure shortage. The guidelines on the
investment approval, which had existed inside the Government as classified information, were
then disclosed for the suke of supplementing market mechanisms and contributing to greater
transparency. We would welcome the transparency, however, there is widespread concern
among other countries thar the change in the status of some sectors (electronics for example,)
from “encouraged or unrestricted” to "restricted” may lead to the detrimental effects on
companies that have already invested in Chine. One could agrec that it is sometimes necessary
for a country to make investment adjustment based on macroscopic (sector-horizontal) or
regional consideratign. However, it would be unfortunate if China withdrew an approval for a
foreign direct investment or negatively modified its conditions, which it had approved
previously and thus had led the invesior to make an investment based on certain expectation,
so this would go against the spirit of "standstill and rollback” underlying the multilateral trading
system and inipair the "predictability” that is of utmast importance in investment decisions.
Since it risks largely damaging the credibility of China as a market for investment, we urge it
1o act prudently on this issue.
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~China’s intellectual property right laws meet in a large part with the requirements set
out in the TRJPS Agreement, but do not provide suflicient protection for well-known
trademarks, nar are there any laws regarding protccuon of integrated circuit designs, We look
. forward to enhancemcnts of legal and admihistrative frameworks as well as more ngorous
enforcement in these areas. There have been a Jarge number of intellectual property nghts
infringement cases in China, including many counterfeits of Japanese products. We will need

to monitor events closely 10 ensure appropriate cnforcement.

In addition, there is a bilateral agreement between the United States and China whose
objectives is t(?) counter infringement of intellectual property rights including confiscation of
counterfeit products and closure of associated production facilities. Regarding this agreement,
which was made under the US Special 301 pracedure, the United Staies has continued to argue
that China does not live up to the agreement defends its record. We think China should strictly
adhere to its commitments, so Jong as it agreed with it and also should disclose the record of
is lmplementalxon to the public in a more detailed and open manner. We also think the United
Statés should reconsider whether such a forcible method of negotiation under the threat of
unilateral sanction is appropriate and cffective.

Section 2. Taiwan's Accession to the WTO

1. History ..

In Jantlxafy 1990, Taiwan submitted a formal application to accede to the GATT as the
- government administering the "Separate Customs Territory of Taiwan, Penghu, Kinmen and

Matsu" under GATT Article XXXIII. In September 1992, the GATT Council decided to

establish a Wdrking Party on the accession of Taiwan, Accession negoti'ations have continued
e since’ the WTO took effect, and in December 1995, Taiwan filed a new appl:catlon for
m, admission to the WTO.

i ‘The Working Party's first meeting was held in November 1992, Tt has met a total of
seven times. Atthe seventh meeting on December 21, 1994, the Working Party agreed to begin
the negotiation on the terms and conditions of the "Protocols of Accession® for Taiwan based
on the results pf a detailed factual review of Talwan's trade laws and gdministration.

2. Significance of Accession to the WTO

. As is the casc with China, Taiwan is also onc of Japan's most important trading
,; partners. In 1995, the total value of trade between Japan and Taiwan was $433 billion,
o ranking it fith among Japan's trading partners. 1 the accession ncgotiations result in reducing
1 tariffs, elimination of regional discrimination and the quantitative restrictions, it will result in an
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