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Notes 

Statehood and the Equal Footing Doctrine: 

The Case for Puerto Rican Seabed Rights 

In the near future, negotiations benvttn Puerto Rico and the 
United States \viii probahly explore statehood as an alternative to the 
i:sland's current "commonwealth" status.• The island's dearth of land-

I. CommonWC"ahh 1lalU1 means the bland mjo11 tell·suwrrnmmt In local arbln under 
iu own cnnui1u1ion and aSK1Ciation with the United 5Ull't under the Pucfto Rican 
t"nkul Rd;ations Act ul 1950, *S I, 4, 48 U.5.C. §§ 7Sll'b). 751(c) (1970). For a dixuuiun 
of the con1inui111 dda;11c canccrnlng the ruiturc of cornmonwnlth 11atut. ~ Cabr.1nc1, 
1'1.11rrlo Hico: Out of Hrc Caloni•l Closet, t"o.t:IGN POL'T, Winier 1978, at 66. 

The i~land'1 conaoint1: ccunomic dillicuhin have caa«rbattd diuatl1laction with the 
n111unonwcahh ai-ranirt:mrnt anti the bbnd'1 politKal pair1in are vuK:ln1 demand• lor a 
~1:11us chan11:c. See, e4., Ga1cia Panalacqu1, ZO Ye•n ol Anliroloni111li1tn, S.n Juan Star, 
A11r. 2~. l'J77, al 27, col. 2 (allack1 nn commonweahb 1lahn ha,·e bruu1h1 "(c)oloni1li1m 
in Puc:rlo Rieu .. lo "'it1 dcathbnlj; Puerto Riron f•clio111 Jlil ldand Sl•lu1, Wath. Poll, 
Au1. 19, 1!177, at Al, col. 6 (,.t'ur the linl Ii~, "lrtuall' die whole tP«trum ul political 
c111i11iun In Puerto Rko appeared ~lure a U.N. commhtcc: ••. and crltkhcd lhe iabnd'1 
.:ummunwc11lh ltatus.") 

Sutchood it currmtlr lhc furnnost ahC'l"llllth·e lo 1hc "(ut cvllapt(lni:)"" common· 
WC'ahh. Garcia Paualacqua, HiJp.nic Sl•le or IA Re1Nblic•-1''. San Juan Star, Mir. !, 
l'J77, at 27, col. 2. ·nic itl:and't atatdtood parlin tin« 1952 ha.-c rtuiwnl lncrasinal, 
brier lll'rtcnlal(('t of 1he vote, culmina.tihl( In the 48.!% that lho rt'ttirtd in 1976. See 
l.i.·ttcr lrom Mid1acl E. Veve, Dirtttor, Ltaal CnuntCI k-ction of the Olfi« of the Cnm· 
munwealth of Puerto Rico In J'* A. Cabranct. Ltt1urn In Law, Yale ~- Srhuol (Mir, 
28, 1~'78) (nn lilc with Yole IAw /ourn•l). Ahhuuth thit pcrcm1aac partl, Kllttled 
1•101c,11 a1a.inst 1hc itlancft mmomic atate under the commonwnllh pan,, the trend 
1uward tta.tehuod U clear. Pu1rro Rico: th1 oil iuiu, 11 LATIN AWUJCA Pol.ITICAL Ru., 
t·cb. 4. 1977, al 58. 

Prnidcnl ford'1 New Ycar'1 Eve 1tatehooc.I proposal IUl~b 10tDC U•I~ Statn 1up. 
purl for the 11a1C"huud ahcrn1tlw. Loe Pr•1i1lerd PTof>o"' Punta Ric•n Stale; Ur1er U.S. 
lr1i1ialillt!, N.V. Timn, Jin. I, 1m, at I, col. 6. Pmldmt-clcct Carter indinlcd hll will· 
l111tnn1 to auppun 1ta.1i:bond .. •if the people who Jl\'e there Jlttkr that.'" Carler Wei1hi111 
PerJonnd lo till Sub.(:abind Jobi, N.V. Timct, Jan. 2. 1977, at I, col. S • 44, col. 5. A 
(;:allu11 poll cmuluc1a.I In l>«.i:mbcr 1976 found lhrtt nut of cwrJ flwe A~ricant In 
f.avor uf llatchood fur Puerto Rico. j9f'/e on M•inl•JUI IGPtn Sl•t• in Gallup Inc. Poll, 
S:a11 Juan Star, Jan. 5, 1977. •l I, ml. I. 

A bid for ttatt"houd h' Puerto Rico hat lncrcasin11lr bttn •lcwt!d at Jnnhablc. See, ..... 
1'11erfo Hiro Tturr111bouf, \Yash. POil, Au1. 20, 1977, at A14, col. I (cdhorlal) (althou11:h 
m:1inl1nc.I has l•11:u""1 little allt"ntlnn nn lnuc of llatchoud lor Pucrtn Rkn, .. question It 
romin1"): Ramus, H1u P.H. l'ouerl The P11irtl 0/ No RtlurnP San Juan 51ar, Jan. 15, 19'17, 
a1 l!J, cnl. 2 ("i~laml't c.-cu1M11nk alnnrptiun by 1hc U.S. will lnr.,hahl' mull In it1 cnm· 
1•lc1c p:ililkal aln11111tlon 1bruuah llalchood"). Rul Jft' Nnrdhcimt't, Puerlo Hico IJ Torn, 
11.v Ui1/mle Owr .Velri1111 Slalel100tl S1r111u, N.V. Timn, A1ir. !O, 19711, at I, cul. 4 (1tatchood 
will 1101 receive mute 11!:111 1im11k 1n:ajorily In plchbcitc :11KI C.On1rn1 lilrlr lo IC';c.cl 
&lalchuud p:1i1i1111). 
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prhe Yalr Lalv Journill Vol. HH; H25. 197!1 

l.Jased rnources and its onguiug n:o1unnit: ~t;1gnatiun and povcrty,2 

coupled with the po5Sihility or o[£sh()JC oil aud 111i11cr;.1) \YCithh,:1 \Viii 

create political pressures for Puerto Rico to de1uand exclusive rii.;hts 10 

exploit its surrounding sralx.'<l' in otn area ranging £ro111 uiuc to 200 

2. See, •.w .. Hoyt. Th• Miner•l lndullry of l"vcrlo Rico. 2 MIN. V.11. 62'.\. 6241 (1974) 
(bl1;nd'1 mineral prod~tion Include• only tt.-rnl, d.ay, limt', ull. und and Jra,·d, and 
•lone); Len1, Pucrfo Rico could Nciitntc lhc U11ilt'd Stitlt'J' JU'd Yirfnam, l>allu Timn 
Hcraltl. Au1. U, 1977, al l•l, cul. I I: 1·6, col. I (di!IC'1Yt"ry uf copper and nickel depulits 
nuy allay but will nol cure island'• ~onumic rroblem•). 

Sin« the Increase In oil p1iu·1 in 1972, 1hc id:ntd ha1 been hclc:t hy wriou1 economic 
diflicultieL ~c. e.c .• NordhdnM"r, 1ufna note I, u !16, col. I (Puenu Rico l1H bo·rnnw: 
·· 'wellare 11a1e', wilh 63 pcrcc:nl of the: po1,ub.tiun quall(yl111 lor t'L.Jcral fuoMI 11amp•"): 
60"/

0 
of l'ucrfo RiC"arq' Income Bcluw P~rl)' l.ewl, N.\'. Timc1, J:an. I, l!.177. U 5. cul. 

2 ("(u)nemployment {o\'cr 50'10 ), lnfbtiun and hhs:ll u.xn ..• ha,·c teriously c1ippkd 
Puerto Rico'• economy'l-

3. Studie1 have ahown lhe posUhlli1y of oil and •as deposits from lwf1 to nine miles ••H 
1hc nurthcrn cua•ll of the isbnd. The ckpo11it1 cnultl yirld an rMimalt'i'.I 200.000 harrcl1 
ol oil per day, an amount 1ulliclcnt to 1t11111h' lhc islalk1'1 current daily cun,umptiun ol 
140.000 barrcb. L.cu~r fn•m Michael E. \'eu.·, Oir«tnr, l.c11al Cou1111el S.:c1lnn ,,f the 
Olfice of the Cummonwealth of Puerto kicu (Mar. 51, 1977) (on lilc with l'alc Ua1 
/oun1al). Other re11ur11 h;u-c indit:ated 1trnn11 f1011ibllitlcs uf llmcs11111c or dolomilc oll 
the nurthern coa1.11. \Yntern GnJ1tJl111kal Co111p.a11y, [\-alualion of H1·druarbon Pn~JCCll 
of the hland of Puenn Riro, final Rl"porl 12 (•"ch. 1975) (report lo PUt·rlo Rieu \Vatt'r 
Rcll.IUftt'I Authoril)) (on file with Y•le Low }01o1rru11). Mobil Oil C.orpora1ton has nlkl"cd 
to explore for oil in thn.-e northern coast kia1i11n1.. Licha, 1;."<ploracidri e" 'frn Pu11/oa, t".l 
Nue\'o Ula, t"cb. 5, 1977, al 2. col. I. 11)1: clitco\'ery of mangannc nochdn, 1101alo·11hatJC.·d 
pcllct1 rach eonuini111 a wc:alth of cuh~lt. nktd, CUVllt'r, ;md ma111:11K·.c. h;l\'C' rcpolledly 
bttn made wi1hir1 200 milc1 of Putrto Rii:u's •1uthcrn coast. Pa•al:.1c~1ua Uuistian. 
Romero'a mir•culot.1s fi1l1 oil-II, Sari Juan Sur, Mar. 19, 1977. at 2f, col. I. 

f. Puerto kK:o mi1ht also 1ttk ri1h11 lo cun .. nc and manare ri1hi111 in a 200-mile 
economic rune, 1ee nu1c 116 i11fr• (rkfi11i111 rt.l'tnumic 1one), off lu cua5tt. 1'he Unilctl 
S1a1e1 has 1cccntly dcclarcd such a zone. t"i1hery Curuc:nation and M:1na1cmcnt Act ul 
1976. Pub. L No. 94·265. !i IOI, 90 Stat. !'6 (codllkd al 16 U.S.C. I Ull I (1976)); c/. In· 
formal Cumposite Nt"lullatintt Text of the Third Unitct.I Nallons Conference on lhe I.aw 
o( the Sea, arts. 56, 57, U.N. Doc. A/CoNr. 62/W.P.10 (July 1.5, 1977) (rn:oicniri111 200·mile 
e1.clusi\'e economic zone O\'cr li\'i111 and nonli,·in1 na1ural rncmrcc1) {h<'reinaflcr ci1ctl 
11 Compo1i1c Te1.11. Ahhou1h Pucrlo Rico'• demand• fur ri1hu over the 11C:alJC.'tl arid over 
fi.hing m;.1na1cmen1 might in\uh·e a 1lmilar 200.mile limi1. the two dem;.1.nds would 
lnmlve diffrr<'nl rl1h11, rcl(XJnsibilitki. and dulin. Conit>are Cunft'ntion 011 the Con· 
tincntal Shrll of the United Natinn1 Conf<'rcocc nn the Law ol lhe! Sea, art. 2. U.N. Doc. 
11./CAJNP. 13/L~5 (Apr. 29, llJ~) (dKlarin1 rh1hll tu n11luh cnritlJKnlal 1hcll eaclt.1U\'C 
tu cua1ul 11.ilc) (hcreina(u•r cited as Cun1ine111al shell Cun\·cntionf wilh Cnnvc-nlinn on 
t"ill1in1 and Con..-n·uinn o( lhe! Lhin1 Rl'101111i. .. ol thc lliic:h Seas of the Uriitcc.1 l'>:atinn1 
c;.,nk1<'11cc on the I.aw ol the Sea, :an. 7. lJ.N. l'hlC. /\/CoNf. IJ/l •. r1f (A11r. ~. 1!15H) 
(rnt11111i1inl( co.ast;,il 1ta1n'1 1i1Chl In imp1111C n11ul:1tio11s In COllllf.'J\'C liih but 1iruhihiti11111 
tfo.r:riminaliun :11ai11tt (urci111 li1h<'rnJC.·n) (hnciualll·r citli.I :11 t·ishin1 C11n\'C11tiu11). 

Purr10 Rieu would likely a•dr; the cu:lu~he riKhl In e1.11lorc and ex11l11il lhe 11atu1al 
rrv•urcc:s of the tc;.1.l.r.I. Sre I'· 11-tro j,./r•. The kckral t1n\e11unt.•111 nnrc111ly au1htt1i,.·1 
the Sn:u:lary nf the l111eriur "lo 11unt In tht: hitcht'M n"l1•011Mble •1u:alilit"I bidder" kao.-. 
lur lhc rkplontiun llml dc\dnpmcnt uf tht: 111hmLTl1Ctl l:.1ud1 u11der n:.1tion;.1J ccmllul. 
.\~~ Ou1cr ('..,.,~j,,..111:11 .li;lwlf l~otl~ Ac:I of l!lro:t, Ji ~10r>(:1). f! 11.S.C:.A. )I l:t:t7(;,i) ("'esl S111•1•. 
l'J78). A 1o;1,1n1:111 of 1u);ahy i1 H.'i'.IUin.'i'.I. Iii. - l:ol:ol7(h). Similar!}, Tt'kat au1hotit1'I :1 
-.:hcool Lancl Ru:ard ln Ira~· tu the hiichnl biilclcr lhc t·1.1•l111:1tin11 :a1KI f'l.l1loit;.11lu11 
liKhli lo its H1hmc1at"I l;,imh. kc Tl.Jr., l'\\T. ltu. C:u111.: ANN. 1i1. II, !i~ 52.1111, .Ol!J 
<'"••rnon 1!177). lu11iM:111:1, on the ulhf'r h.:111d, au1horl11-. iu State Mineral Roaul In 
h~ne kaK'' to the hiddcr m:aking the "hi1I mo•I :uh·antallt'i'.Hll tu 1hc •late."' Sec I.A, R1 ,., 
Sr4t, ANN. 5 SO:l~'7(a) (Wl'll Su1Jf1. Ht7K). 111 thc Miliiny: Ltw of 1975. P.R. L\WI /\NN, 1i1. 
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Puerto Rican Scab<d Rights 

miles into the sea.1 The inclusion 0£ such a provision in Puerto Rico's 
compact of admission could be politically necessary and practically 
nscntial.1 

Nevertheless,. because such an agreement would grant the island 

28. § 117(A) (!';upp. 1977), the St-cretary of Natural 1\c.our«1 of Punto Rim 11 dirttted 
lo obuin from le::nn ol IUbmcJJed lands .. ,he highett financial R'IUm poNlblc, con1b1en1, 
hnwcwer. with thc widCK popiblc npklhation or t'J.lradion o( the comrncrdal mineral." 
·1 his hillory of f'.:plohadon of 1ubrncrlf'd lands lndla1n th11 lhe bland would follow a 
ka1in1 prornm ii It werr to secure the ri1h1 to explore iu 1nbnl 11 1 llale. 

5. There i1 IJJCSCntly CDftlidenble diu11rttmcn1 about whether Pucrio Rko or the 
United States ha1 the rl1h1 to c1.plnit lhe island'1 1nbnl rnourttt. See Pucrlo Rko: Ilic 
oil i.uut, "~""' note I, •t S7 (United Stain and rucno Rico "wa1in1 a quiel bur 
pcrsi1tent 11rug11le •.• OYt'r the illand's title lo off1ho~ mineral tfghU"); Agrah. rucr10 
Rico y la Tcrcf'ra. Conlcrcncia. de las Nacionn Unidas Sohre cl Derttho lkl Mar (uri· 
publi1hed paprr) (on file with Yale Low Journ111) (hblory of bland'1 effort• lo ttturr 
ri«hU over seabed at Third United Nutons ConfcrC"nce on •he Law o( 1hc Sea). In Ill 
Minin1 Law ol 1975, r.R. l.Aws ANN. lit. 28, § 111 (Supp. 1977), the Island claimed 
owner.hip of a.II e1.plohable commc-rdal mincra.11 in Its con1inmtal lhelf. which at pre1ent 
euend about 12 miles inlo lhe .ca. Paua.lacqua Christian, Romero'• mirsculmu fUh oil, 
San Juan Sur. Mar. 9. 1977, •l 16. ml. I. 1"hc l.:niled Stain hllcd to rccocnirc thi1 claim 
and Puerto Rico aubmittrd 1 bill 10 Con1rcu, H.R. 7827, 95th Conr .• lu Sea (1977), 
1till In cnmmiuec. 1ttkin1 Jurhdictlon. like that e1.ert:i1Cd by Tnu and Florkb, aw.:r 
thrtt marine lt'aaun (nine nautical miles). Pa11.alacqua Onbdan, ld•ml '•dri/I in • 
len4y canoe", San Juan Star, Mar. 6, 1978, at 15, col. 2. 

Commonwealth 1upporten ha'-e bttn lobbying for Puer10 kk:o to claim <antral Oftl' 

1he 2'00·mile economic zone rccornizcd in the Compoilte Tn.t, •ul'r• no1c f, aru. 56, 57. 
Sec, Rr,-an. Co/IGlera Cre• lo Ida F.srtJ Perdiendo Ot>orlunid•d P•r• Que 1e F.1111,,leu• 
Llrnile So"re nu A1ua Terrifori•lc1, £1 Mundo, Feb. 21, 1977, at 11-11, col. S; RHC <•111 
for Preu1o1re on U.S. lo obl•i11 ri1hls lo olfshor• oil, San Juan Sur, July I, 1977, u 3, cal. I. 

The Unhcd Slain ha1 dedaml Ill riahu o¥Cr the continental WH 10 lhc Hmlu of it1 
e1.1•luitability. Ouler Continental Shell Landi Act of 1953, A 202. fS u.s.c.A. I 1!52 (West 
Supp. 1978). In the Third Law of the Sn Confcrmcc, the United Stain propoeed the 
rttOl(Dhion of a 200-mile economic ionc, ue note Ila irt/r• (dclinlns economic rone), In 
which cnaSlal nalions could cxcluslwly exploh the na1ural JC'M>UJCn o( the .::abed. Docu. 
men•• of the Second Commiutt, United Slain Draft Arcicln, 5(2) Third U.N. c.onmncc 
nn 1he Law of the Sea (Caraca. .. Vene1.) 222, iris. I, 2, U.N. SAIZI No. E.75. V.S (Aug. 
8, 1!17i). Thut by the lime the question of llalchood for Puer10 Rico Is bud by 
Con1re•, the Unilnl States may well KCORnlie a 200-miJe shelf ronc. Therefore Puerto 
Rieu could al a minimum all. fur control to lhe limlt of nploitabilhy, 12 mites, and at lhe 
ma•imum rt'qUCll the 200 milct being rccurnlicd by 1he interna1kmal (J)mmunity. See 
Composite Tel.I, Jt.1/>r• note f, an. 57. 

6. h it unlikely that opposh11 political panict of the bland would allow llatrhood 
ncaotiaton lo concede lo the federal 1u\'Crnmcn1 Puerto Rican tt:IOurcn a1 Yaluablc 11 
1hcose of the seahrd. Sec, e .... Pa,salacqua C:hrit1ian, 1u/)r• note ! (1eahcd rnourcn have 
pot<'11thil of "reducin1 and cndin11 ••. dc-P<'fll)cncr on federal Aid Pqram.1 , •• (and It! 
would 001 look rood tor JGo,-ernorl lo bo: accutcd of 1lvln1 •Way lo the t"ederal Govern· 
mrnt Puerto Ricu'1 natural rnnurca &1MJ lhu. binding UI over In the bondaac nf federal 
dole furcvtr"'); RllC C•lb /or Preuurc on U.S. to O,,i.i11 H.i1hl1 lo Olf1hrn1 Oil, JU/W• 
note 5 (former Governor alb on stateh--.1 IU\'Cmmcnt lo demand 200-milc ron<'). 

Sc-abed rnourm would aid Pucrlo Rica in 10lvin1 the n:onomic dllficultles e•accrbatrrl 
by ht niinC'ral clC'lidcnc:ic1, n~i•llr In oil, wc note 2 Jlll'r•, and may be ncccuary to 
compcns,uc for the incrtatcd economic burdens lmpoled by •lalcliood. Sec UNITUI STATU­
Pvr:•ro Rtc0 CoMMllSION ON Tiii: STATtll or Pl!ll:•TO RM.:O, Jh:AUNl"4 OH THI: STATtll Of' 

Pv11:•TO Rico, .!i. lloc. No. 108, 89th <:.0111 •• 2d Sfts. 59S·fiO'l (19fo6) (Or. Alvin Ma1·n<') 
(11Jt<'hond would require srcatrr «H1ilribu1ion to fcdcra.I punc, anti labor t'Olll would in· 
crease prnhibili\'ely if lrdrral minimum waae law. applied to island). JJut '"' id. at 62J.J!i 
(Arthur Burns) (•&atehood for Puerto Rico ii cwnomkallr kallblt!), 
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scalxd rights denied to any of 1hc fifty states at their ;ulmissiun to the 
Union,T it \vould pruUably 1ncct \vith opposition based on the "equal 
[ooting doctrinc."1 ~fhat doctrine "prc:VClllS t:XlCUSiOll of the ~U\'t:r· 
C'ignty of a State into a don,ain o( pclitical and sovereign pc.Hvcr of the 
United States from which the other States ha\'C Uccn excluded'' \vhl·n 
the stale enters the Union.• Although the Supreme Court in Alalnu"11 
v. TcxDJao held that Congress has the power under the property clause 
o[ the Constitution to grant existing states unequal scabtd rights, 11 

7 . .St>f! 11p. 8S2·SS infro (tli111:uuinK Unitl-c..I State. \'. T"1.a1, S39 U.S. 707 (l!l."14.1), "hid1 
,·ntnl Ka.bed rl1h1t In fftkral 1uwcrnmrnl •l auie'1 admlulon bcguK' uf cc1ual fuutillK 
doctrine). 

11. Stt note 9 infr•. 
Another obj«tlon Involve• • poaibilhy lhat the Puerto Jlican IOWmrotnl mll(hl 1ttk 

IQ bvor h1 ci1i1cn1 In 1rantin1 rl1ht1 tn e•11lnll 1he .:aha.I. See Minin1 ~w nf 1975, P.R. 
t • .\WI ANN. 1i1. 211, S 117(14) (Sup11. 1977) (requlrln1 e\·cry pcn ... n who lcaR"I rl1ht tu 
extr:1ct commercial minc:rab tn 11rec th:11 '"intolar a1 cc11nomic1lly poulhk, pc1111111 

rnidin1 in Ptx'rlO Jlico be emplu}"Cd kit the wurk1 orl1inatin1 and anlcd out undcr 
1uch k;asc, and that inch peuun1 be trained In IUCh uticraliun1 a• require tcc:hnical 
,._ills .. ). Pucnu Rko a1 a .Ute, howcn:r, wuulil be 111bjttt to challcn1n uf IUCh 1c1tc1111 
h.ncd on the priYilqc1-and-immunitin and rqual pn1tcction dauscL U.S. CoNU, amt'nd. 
XIV, § I; set, t4 .• Toomer v. Wit1ell, SS4 US. ID. S95·40S (l!HS) (South Carolina 
licr-nlin1 m:hr-mc di1eriminati111 a111i1nt nutnnidcnt f11hcr~n dcc:lart'd in,·alicl umkr 
pri~ik11rs·1nd-immunitin clau1e): AlcaantJria Scrap Corp. "· Hu1hn, !91 1-·. Supp. 46, 
Mi-!>I (D. Md. 197!1) (Maryland statute nc1ulri111 prottuon to ha'e uHice in s1a1c cun­
tnry 10 equal prutec1ion dau1e). II b bc1und the ICOPC uf this Note to discuu the 
propriety of 1uch bvori1illll by a &1:11e toward ill uwn chbcnL 

9. United S1<1tn "· Te1.:11, S!9 US. 707, 719·20 (Im) (l•lur;ality upinfon), The Ct111al 
footln1 tfllUiremcnt lint appeared ln the fl'urthwnt Ordinance ul 1787. uc I THt: 
DocUME.NTA•Y H1uoaY or THF. R.\TIHCATION or THE CoN51"1TUTION 168 (M. Jen.en nl. 
1976) (quotin1 Ordinance iu full), 11 a wnclitlun demanded by VIJRinia for it1 cnsiuu 
u( western land1 lo the Union, sec Hanna, F.quaJ Foo1i11• j,. lhe Ad,,.iuion o/ Slalt"I, S 
8-'YLua L R1.v. !119, !12S (19!11) (hillnry uf rqw.I luotinl( dau1e). fkiinninl' whh the 
admil.'ion uf Tcnnnll"C' in 1796, 11l 11:11n were :1tlmi11rd uiin11: the cc1u:1I foolin1 clau~. l•I. 

Wn1rnsinnal OJnttrn and bclicl In the nttnsily fur "equality" uf &1<1lc1 WH quite 
cYidc111 when H:1wali 111temptnl, cluri111 i11 uatchooJ nqoti:11iuni, In .:cure con11ul u,·cr 
the tcJ.l.lrd bt1wccn iu ilbnd• and wa1 rcbulfcd by cqwl foutin1 ariu~nll. Sec Stale· 
hood fo' Hawaii: Hcarin11 011 S. 49, S. j/ U H.R. JJ7J litforc •he .Sc"aft Comm. on ,,.. 
ftriur a11d ln111l11r Attain, 8Sd Cu111., ht • 2d Seu. pt. 2, U 40-!'iS (19!1-4) (history nf 
Hawaii's demands and thc:ir n:1Ulu1iun). Hawaii finally :111:1tt"tl tu accl"pl a condhiun in 
ill :1cl of admiMiun llHt the Sub~r1cd Lands Act of l!J!')J ".ball be applicable lo the 
Sulc of Haw:1ii, and the 1&ld Stale lhall h:1Ye lhe Nml" rhi;hll a1 do e .. l11in1 uatcs lhcrc· 
under." Id. pt. S, at 725. 

II 1ttm1 prob;,ble 1hat Umllar rqual fuutin1 111r1umcnl1 1"ill •rise duri111 Pucriu Rico'• 
neKulbtiun1 over .iatehoud bcc:1U11C h ls •• oltc-n auumcd that c-ntcrln11: Che Unlun wc1uld 
:1111um;,1tically tfllUire relinquishment 10 the fnJenl 10¥crn~nt by the i•laml nf ill ri•hU 
to tcahcd rnou1cn. Sec, ..... , n·Tonlc, Olf1horc Oil luue Hai1cd in P.R. Propoull, W;i~h. 
Futl, J;an. 2, 1977, u A2. col. S (Prclident f0Jtl"1 1tatclmud propoul may haft bttn 
rnntiwatcd by desire 10 fnleullic l1land'1 nlbhore rc1Uurccs); Pa1Ulacqua Chrhtlan, 1uPr• 
note 3 (i1bnd"1 ri11:h11 oftr ICabnl would diappr.ar if It became 1ta1e: undr-r 1111ehood it 
would '"' r1uhlnl In only_ three milt's under Unilf'd Slaln la1"1). l-'ln:1lly, prccnk.'nl In· 
dicatc1 1hal 011pmhion by eal1tlna 11ate1 or 1he t:lecutin: miaht arise if the l1lanct were 
granted di,1nu1Mntiunate ri11:hlL Sec nnlc-1 101 • IO'l infra. 

10. ~H7 U.S. 272 (19!'»4) (lier curlam). 
11. 111. al 27!; uc US. (.;ol'tlf. arl. JV, ~ 3, cl. 2 ("Tl•l" C'.on1rn1 shall ha.e Power Co 

1li~1Mr..c.· 111 :111d nuke all tK-c.'Cllul Ruk1 and Kc1u1l:11iotll n:t1ia:tin1 lhl" Tr11itory or other 
t'1u1M:11y L1du111'i111 to the Unitl-d S1ate1 , , . .') 
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the Court h:u not directly addressed the question 1v.hether the equal 
rooting doc1rine permits Congn:u lo grant rights to an incoming SL,tC 
that exceftl those grantftl to any exis1ing st.,te at its admission.11 

This Note suggests a new his1orical analysis o[ the equal footing 
doctrine that demonstrales that the doctrine poses no b.1rrirr to suth 
;111 extensive seabed grant upon Puerto Rico's admission into the 
Union. The Nore defines the submerged lands issues l~h unsculed by 
the case law, and derives a rramework for the equal footing doctrine 
rrom a historical analysis of submerged lands and equal footing cases. 
It then applies this framework. to Puerto Rico's clairns and demon­
strates that Congress may, without violating the equal footing doc· 
trine, cftle seabftl rights to the island on admission.11 Finally, the Note 
suggests considerations for the language of such an agreement and 
defines its limitations. 

I. The Allocation of Sc:abcd Rights 

In • long line of cases," the Supreme Court h•s invoked the equal 
footing doctrine to vest control over the seabed in the federal govern· 
ment.11 Although their ~asoning and results have been subjected 10 

numerous criticisms,11 I.he cases retain their prccftlential value.'' The 

12. s..c pp. as2.ss. asa ,,.,,.., 
A mere eapcct:1ncy or e.en • prombe of 1eabcd control •her •dnalaion would noc be • 

1uHicien1 1u:1r;an1cc for Pueno lllm 11 It mmmh1 illl"ll to the httwocable 11.an11 of 
1t:1tehnod. Seabed ri1ht1 a~ lnc .. tricably tied to Che other economic and politkal lllUCI 
1urroundin1 Puerto Rican 1t.atehood. Sc• note 6 1utw•. The 1rant of ll"mbcd ri1hu mwt 
be simultaneous wi1h admlsaion. kc Paubcqua Chriadan, suPr• note S (admiulon lo 
Union without full tcabcd ri1h11 would be "t:rucl int" on PU<"rto Rian people). 

IS. The prt'Knt Go,·ernor of Putrto Rko, Carlol Romero Jbrulo, h.11 declared thac 
if his party i1 r~turncd lo ~r In 1980, he will puraue a plcbitcite for 1ta1ehood the 
ne•t year. N1.w1wu:•, 5l"pL II, 19711, at SS. In nnkr 10 au .. e an ob)cctlwe and Informed 
dttision mnc:crnina their fulutt, lhc Puerto Rkan people nttd lO uncknund the dif. 
fe~ncc bctwttn the con1dtu1tonal and lhc poli1ical prica that llalehood would RQuire. 
The cqu:1I footin1 fnmcwork deYClnpcd in thil Note an be applied lO lat the con1tltu· 
1ion:1I bada of any condition for admiuion ckaundcd by Con1tt11 or hf Pocrto Rico. 

If. Ste, c .... United Suen "· Tn.:11, ''9 U.!. '107 (1950): Unlled Staid w. Louiliana, 
JS9 U.S. 699 (19!1G): United State& v. Callfomla, SS2 U.S. 19 (194'7). 

l!i. Sec pp. llSl-'S infr•. 
16. Sec, c .... Hanna, Tis. Subrr1er1cd Und C•M'•, S 8AYLOa L RP. 201, 20f (1951) 

("ft"w judicial decision• ••• contrary to 1hc eapttUCd Yicwl of mort wcll·informcd 
lawrt'n"): Naujn .. 1, Till• to Landi Under N•Pi•oblc Watcn, S2 MA•Q. L 111:•. 7, S7 
(19iB) ('"United Stain Supreme Cuurl 11 wron1 ••• In holdin1 th•I the Federal GoY<rn· 
mc.·nt ha1 11aramou111 ri1ht1 lo lhl" lldeland1""). /Jul 1e• Clark, N•lion•I .Sowrci1n17 and 
Dominion Owr Und.J UndcrlJi"I ,,._Oen,., 27 T1: ... L R1:Y. 140, 141 (19411) ('"hbtorkal, 
political and 1•nctlcal" rcuon1 exist for falcnl dominion ow:r .:abed). 

17. Sc• Unhnl States "· Maine, 420 U_., 515, 519, !121 (1975) (rnffirmJn1 rca.onln1 
atKI multi of ca1n wntlns riahll owr 1eabed In f"knl ruwrnmcnl). A Special Maller 
appoin1cd by the Court lo take and rcriew l"Ylcknr:c In M•in• Jound that lhe hlllorlcal 
n111clnsiun1 of the 1uhllll"JWftl lands ca1e11 wen mrnct. llqonrl of Alben I. Maril, Special 
P.lattrr, al 75·81, Unittd Stain .,, Maine, 420 U.S. 51!1 (1975) {hcttinaftn cited u Special 
M,.,.,,., Re..,r1J. Tu Court In M•i•• lttfPlffl tllf Mld•r"a findl1111. 420 UJ. 11 627.!I.!. 
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cases merit careful analysis, because the Court has never explicitly 
decided whether the equal footing doctrine is a constitutional limita· 
tion on the power of Congress to set the tcnns for adn1ission into the 
Union and, i( so, whether this limitation precludes Congress fro1n 
granting disproportionate acabcd righu to an incoming state, 

Until the 1940s, the leading authority concerning statrs' righu to 
control over the seabed was the 1845 case o( Pollard's LeJsee v. Hagan. 11 

Pollard held that because Alabama had been admiued to the Union 
on an .. equal footing" with the other states, it was entitled to the same 
rights of sovereignty and jurisdiction over shorclands as were possrncd 
by the original states.•• For over a century Pollartl stood for the lJro.1d 
proposition that states ownrd title to all "navigable waters, and the 
soils under them"20 \vithin their historic boundaries.21 A series of 
Supreme Court decisions (rom 1947 to 1950, the Tidelands Cases,:' 

18. 44 U.S. (J How.) 212 (1145). In Pollard, the Court rcjcctN plainlilf1 claim to 
ttrUiin 1lmrel:ind1 bated on a lcdt•ral l'alcnt luuc.'1 aftrr Al<1bam.a 01 admlaiun inlu lhc 
Union. Plain1ilf had aJ1ucd that the United Sl.1.kl 111 Alablma'1 compact of admiui.111 
rctainal ownc:nhip ol lhe lantJL Id. at 220-21. 

19. Id. at 2'.lB-29. The Coun hdd that, at the time of the Amt·rican Rc,·ulu1iu11, "''lhc 
Jlftivlc nf ea<:h 1tatc IJC'Camc them1ehu 10•~i1n,' •• and poueHt.'11 the alnolute ri1d1t tu 
all na•i11blr wuc:n and •1ih within the colony. Id. at m (quotin1 Martin •· Wa1klcll, 
41 U.S. (16 Pt·t.) 567, 410 (11142)). 111e intJcpmdmt wlonks rTlaint'd this 1U\"erci1n ri1ht 
at the form:uion of the Union. Id. 

The Court in Pollard ahO lnvuk<'tl lhe prcmi1e lhat 1he fctkr:al IO\'Cmmt"nt could not 
permanently hold or condemn land1 whhin the boundaries uf a llak without the 11a1c'1 
c111n-u con!IC'lll. Id, at 2'13. The Con1tltutiun ttll:t\'t'tl title tu .. Jhorn of mn·i~ablt' ""illl'n, 
aud lhe toils ulM.ler them .. to the uri1inal 1taln. td. al 2'°· Alabam.a wa1 admin<'tl on <1n 
equal fuotinw, beaux thl' Court imputctl tu lhe llale at lhe time of iu adminiun 
uwut"111hip of and tcJ\lTCi1nly oYl'r all l.ind1 that It did not explkhly <ale to lhc kdl'lill 
1u~r11mt.'11t in iii rompact ol admi11dun. Id. al 2'l3. The Court found that a p1u1·i,iu11 
1Ttcn·i111 for lhe United Staltl wnle anJ unapp111prlatctl land1 (public lands) did nol 
Include 1hordand1, and lhat a condhlun ronttr11in1 h-n:dum uf naYiphle watt·n ""al 
unlr a '"rc1ulation of aJ1nmcrce" :nnl di1I not confer pn11icr1y riKhU un the U11itt"tl 
Slate&. Id. 11 2.50. Then-fore, the lcder.il 11atcnt tu plain1iff w<11 in1·alid. Id. 

h wa1 not until 11175, in Kuhl ,., Unill-.1 Stoatl,, 91 U.S. '67 (187!',), that the !i111•rrmc 
Court hd1l that lhc 1»0wcr of elRiJIC"nt domain wa1 inherent in 1U1crci1ntr and lhat, 
cu115e.-qut•ntly, in unk:r to lm1Jlemrnt ill cun1tltullonal f11nctiun1, the Unitctl Slain omld 
amdcmn lands within a 11ate whhuut the 1t.ate'1 wna·nt. Id. at 373·74. In Unitl-.1 S1att•1 
w. Tl'1t<11, 339 US. 707 (l!Y.10), the Court 11lu111llly further hcld"thu an l!llllfl'SS 1t<1tc 11·a111 
at a1hoiRion wu not hC'CCIUry Jn onler for a 1tale to relinquish title to lhe United 
Stale&. Id. at 718. 

20. 44 U.S. (J How.) at 2.50. 
21. Poll•rd actually held that 1tatn owned Ihle to all "1horcs of nawl1able waten. and 

the toih under them." Id. (emphati1 adclcd) • Nn"erthcle11, 1ubecqun1t calC"I lnterprl'tctl 
Pull•1d to mean that a it.ate owned tide to all tide wuen alM.I their beds within the 
1ta1c'1 lerrilorial huundarln. Sec, c.c .. The Abby DodRe, 22! U.S. 166, 175 (1912); Mc· 
Cn.-adr w. Vi11inia, 94 U.S. 391, 394.95 (1876). For a ll'ncnl hi11ory of ca11:1 ttlyin1 on 
the Poll•rd rule, 1tt Naujob, 1upre nole 16, at 21·37. 

22. ..Tidclandt'" ii a misnomer tlYCn to lhrtt 1UIKMJ1cd land1 cun-Unhcd Statn v. 
T~ka .. 339 U.S. 707 (IMO), United Slain •· Loul1lana, 359 U.S. 699 (1950), alM.I Unill-d 
St;,itn v, California, !32 U.S. 19 (1947). Sec Hyder, United Stairs v. C.liforni•, 19 M111. 
LJ. 265, 265 • nn.2·! (1948) (Tidd•11d1 Casc1 lnvuh·ctl lan<ll under tide W<1trn and nol 
tklcland1. bndl COYCrcd and uncowt"red b)' urdlna.f)' tide). 
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overturned this broad reading of Pollar1l, hut £ailed lo provide a con­
sistent or clear (ramcwork. (or evaluating subsequent equal footing 
claims. 

Jn the rirst Tidelands Case, United Stfltes v. Califon1ia,aa the Court 
upheld the federal government's claim to all submerged land rights in 
thr three-mile marginal sea'' claimed by Cali£ornia.t• Bttause the 
origin;1l states had never acquired i1npcrium (regulatory po'ver) or 
do111iniu1n (o,vuenhip interest):• over the sulnne~cd lands of the 
n1arginal sea, and bcc.:ause California was admitted to the Union on 
an equal rooting with the original states. the c:ourt held that Calirornia 
h;1d demonstrated no o\\o·ncrship o( the clailncd arra.'' Pollard \Ya~ 

distinguished by the £act 1hat acquisition, protection, and control o( 
the three-n1ilc marginal belt "has been and is a function o[ nation01I 
external so\·creignty.''1• Thus, lands in which "national interests" such 
as de~ense, co1n1uercc, and foreign a[(airs were dominant were dttmcd 

2•. "2 U.S. 19 (l!H7). 
:.!4. ··Mar1l11al aca•• ancl "lcrritorlal 1n" rckr lfl lhe thrtt·mUe belt of water mc:a111rcd 

f1orn th.: 1eawa1d ed1e of lnbnd watrtL kc Unhnl Statn "· Louisiana, !94 US, JI, 22 
(l!llJIJ) ~ckfi11i111 1crms); ManchC'llC'r w. MauchUtCU,, 1!9 U.5. 240, 251 (1891) (JC(Ulnllin1 
11uc lca1111e as mi11imum limit)~ 

:.!!"i. S:t'.! U.S. al 34°'6, '9-40. California arsUt.-.1 th:it bcau11C the nri1lnal Ila.In acqulrctl 
tillc to lht• thrtt·mile belt Imm the EnRliU. Cruwn and l1ttame h had bttn admhtctl 1111 
an t.'llUal (uo1i111 with lhe orialnal llah'I, It acrrd1'll to the UlnC' ri1h1 of lllle oYCr the 
1ul11nc1 Rc·cl l<1nd1. /ti. al 25. California alto pleaded IC\"eral clc(cn.n all o( which the Court 
diwniwil summatilr. Id. al 2!·24 I: n.2. 59·40. 

26, Tho t:ati/urrtia majority held that national intcmb rcqulml lhat lhc fedc-tal 
1n,·crunw11l ha\~ the "powers of dominion and rqul<11ictn" owr the tn.arsinal Ix-It. Jd. 
at 3r,, Ju~1ke t"ran .. furtrr, in dldet1t, 1.....i 1he ttnm "domlnlum" and "'lmptrlum," id. 
at 43·4-f, h1 11·fcr to what lhc majority labc:llt,l "dominion"' and "rriulallon." He arwuaJ 
1hat allhuu1h lhc ma;orlty wa1 rlRht 111 d1·nyln1 California a proprlrta.ry lntc-rnt '" 
dumi11i11111 o\·cr 1ub1nt•J1cd la11d1 11nd in ••rting that nat5onal lnlernll cun(errctl 
1·c1<11la111ry JMJW1•1" uu the fctkr<1I 111,·crnmt"nt, the- maioril)' failed to npl<1ln how lhc 
kd1·1al Ktnrrnn•c:nl acquired dominium, Id, at 44, Ju11icc fra.nlfurter'1 ••impcrlum" alM.I 
''tluminimn" tt·1·111i1M1lo1y wa1 later ad1»1•lnl by the pluralitJ In UnltN Statn Y. T1:aa1, 
33!1 U.S. 7U7, 712·1:t (1950). 

:!7. 332 U.S. at S2. !8-59. Without an C"WldentlatJ hnrin1, lk C:OUrt aid that It could 
not cnncluclC" thu '"lhe thlrlttn oriRinal colonle1 acparatel)' acqulrtd owrwnhlp of the 
1l11er-mile IJC"h or 1he toll under It, ew:a If 1hey did acqultt elcmmll of the 10~rcl1111r 
of the En1li1h C1own b)' their tt•nlutlon apimt It.'" Id. at JI (footnote omhtcd). In 
Uni1c:d S1<11 ... , .. Mal111:, 420 U.S. 515 (1975), a Spcc:ial Ma1tcr finally conducted a hnrin1 
on histurlcal rvidcntt, sec SPttial Ma11er'1 Rrpnrt, 1uP1t1 note 17, at 25·65, and thr C.ourl 
c11.1Jlicitly found 1h111 the colonln had nnt uwnm the thrtt-mile heft. 420 U.S. at 522. 
lhd sec Haulwic .. e, 11111 I: P<1llct11in, The ConJlilufion •nd lhc Conlint"nt•I Sheff, 26 
Ttx. L RLw. 398, 408·26 (1948) (colonie1 and ori1lnal 1tatn we1e landowncn of 1ub­
PM.·1"1('d l<1ncl1). 

:.!ti. !~2 US. at M. The Court llmitcd the Poll•rrt rule 10 con:r only 1tate owncnhlp 
nf Inland watc-n and 10il1 under lhnn (land bclwttn the lint't of 1hc onllnary hl1h anti 
low water m.arks). Id. at !8. TI1e Pollard rule had bl-n1 a11pllcd In other UICI lnYOlwinc 
the m.11"1lnal .ca, tc11 note 21 '""'" (citin1 call:'). 11tc: C:at1Jorn1'• Court read thoae DllCI 

a1 i11vol•in1 only the ri1ht of 11atn to rcaubte fi&hiuc in the ahlcnce cf co11Dicth11 con· 
1rc11ional k1i1lation. !32 U.S. at 37-38. 
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to he within the "1><:1ra1nount rights" and p<nvcrs o[ the federal govcn1· 
111c11t after the ;ul111i:ssiun u[ a :stutc iuto the Union.'' 

l"hrcc years J;1trr, the C..:Uurt £ollolvcJ C:ali/ornia 0 a /orliori" in 
United Stales v. Louisia11n,i0 and expanded its reasoning in U11itetl 
Slates v. Tt:xaJ,a 1 Texas, as an independent rcpulJlic, had clainu.-d and 
exercised both impcriu111 and dominium over submerged lands thrrc 
marine leagues (nine nautical miles) £rom its shore.JJ Texas argued 
that at its ad111ission it ceded to the Unitro States only inaptriuni, and 
not dorninium, to this arca.22 justice Douglas, writing [or the (:Uurt 
plurillity, disagreed, holding that "ahhough domi11iutn and imf1triu,,1 
;1l'c 11un11:dly st•pou-able and 5t'p.,ratc,"~• "11:ition;1I interests and 1~;1tion;il 
responsibilities" con1pcllcd retll'ral control o[ both rli;:uhitOry and 
property interests in the scalH..'tl.'1~ Uet::111se it entered the lJnion on ;111 

equal rooting \vith the original SliltC.'5,3• "J"cxas auto1n;1tica1Jy ,Jo~ ;,11l 

!.!9. SS2 U.S . .1t '4·'6, SB.S!>. 
SO. 33!.I US. ti'!l'J, 71Y.i (HmO). Raxd un a l!.l~B llalc 1lillutc, Loul1i1n;1 cl1imctl «Mllrnl 

uH:r 1hc 1oe:ah1:d wilhi11 ':l.7 milc1 o( ill 1hun:s. l•I. 11 ?OS, 'l'hc U11ilnl Sl1li:1 11ou1elit lll 

1lt't·la1:11iuu u( ill 1iKIH1 to the ;in:a. Id. 11 701. The <Aurt hdd th:al the fedcr:il flU\l'lll· 
mcut's 1uu·rda111r 1·x11·11tlcd 111 the entire ;iin•a d:aillll't.I by t..ouisiana, e\·1·11 lhuuich no 
lcdl'lal c;l;aini lo the Kilht'tl IJCtUrMI llnc.'C miln h;:id bc.'t'll pro\1·11. lfJ. ill 7CH·O!'o. The 
Truman P1odama1i1111 ol l!H!'o, t:xc.-c. Pnoclam;i1ion Nu. :!f.67, S C.•".R. 67, f.8 (l!J.15), hail 
1kclau·d Unilccl Statt'1 "ju1iMlil'lio11 and co11twl" uu·r the conti1w11tal 1hd(. but, as wa1 
1·1pbirk'tl i11 an accnn11"a11yi1111 u-lt~1M:, t:1c.-c. 0111t:1· No. 9f1.1:t, S c.1-·.R. 4S7 (l!H!'t). 1he 
Truman Prodan1aliun did nut pu111011 tu \'l.'St title to the dad( in cilher tht' kdc.-al ur 
11.ate JrO\'l'l"IHRt'lltl. llul n•e !\'.11te, t:m1/tfr1i11« .\f•le 11,111 l'f'1le111I ClnilllJ u/ Tille i11 Sub· 
me1acrl l..1111dJ 11f /lie t:1111ti11e11/nl Sl1rlf, !.Ci \'A1 t'. L.j. 3:'.Ci, 3'r'J (19·17) (S111•wme C:ou11 
('011lcl 1uc T111111.an l'1u1;la111:11iu11 10 n"'llt tillt: lu ~helf in fc.,kral l(UH•r11nK'UI). It "':11 not 
muil 1h1tt 11·an afkr /.a11i,i111111 lhat (~•11K•1,1 clt•dan'll it "to be the polity of the Unilt,I 
Sta1c1 1hat the 111l.tl!loil ;11111 M.·;.ihc.•d nl lhc (d1t·U i11c.~.1 nubidt• lhc m11M;i11al r.c.•al :111111·r1:1it1 
tn the· lJ11i1t'tl St:alt,." Outer C1tt1li1K'nt;1I Shrl! I.anti• Ac:l of l!l!il, l'uh. I~ Nn. BS·~I~. 
~ s. li7 SUI. 41'2 (C:u11lific.,1 ill 4S U~'i.C.t\, ~ l!,2 (\Vc.,l Sup11. 197H)). 01Kl' aic;.1i11, a~ in 
llnilt'll Seatc."I "· (;alilurnia, SS2 US. 19 (1!'47). the Court in l.11ui1i11n11 failt'tl to t'J.l1lain 
huw 1hc kdc1·al 111111n•111nw.-11t :101uirc.'ll duininium uu~r the Rhelf. Sf'e 1"11c 21i 1u(lr11 (di1· 
n ..... ~i11tc C11/i/or11i1t Comfs bilmc In 1·1qol;:ii11 11~1iu11al an1ubhinn of dumhliurn). 

:U. S:l!I 11.S. 707 (19!".0) (11l11nli1y u11inio11). ·111e Unilt'tl Statc.'I ln TexaJ •IUMht a 
1kt:la11tin11 ul 1·i1hU uu:r 1hc 1ubmc1·1c.'tl lamb in tlal' Gulf o( Mexico burde1·i11g T1·xil"· 
/d. at 7tl'J. 

,:?. /ti. 11 712·1'· 11ae Court plurality a•umt·d 1he ";ilidily of Tcx:n'1 claim that ii had 
t•xi·irhnl iinperium ind dum\nium O\'C( 1he three marine ki11uc bdt ill a 'K1·1mblit:. 11/. 
;it 717. 

''· lrl. at 712-JS. 111e ln1enlion tn cede 011ly lmrJCrlum, Tn:a• aralk'd, w.11 cl'idcncct.I 
hy 1hc rC"lenlion 11f \'ifC.lhl and una1>J•1up1·ia1nl l;iinds in it1 cnmp1ct 11f admiufon. Id. at 
714·1!i: J.Lt' Jui111 Rl'•1h11M111 fur Hllk"1ina Te1as to the UnhcJ Slates. J. Rn. ll, 28th 
C.1111111 .. 2d Ma. 797 (IM4~). "J'hc U11hct.I Sl1tn tc111ondnl by ar11uh1g 1ha1 Tn:11'1 11ra111 ol 
all 11u19oi:1·1y nt'CnMlf tu the rmblic d1•fen1C im11licJly ct·dc.,I the m;iirKinal IM'lt lo the 
fcdenal 1t11\'t'tn1nc11I. SS!J ll.S. at 714·15. 

34. ll!.I U.5. ;11 719 (foutuolt' omiunl). 
,S. Iii. 
,6, Juitki: Uu1ulla1 found the n111al f1x1li111( doctrine to conuol and bind the 1ub11ta11cc 

uf admiuiou t·u·n witlmu1 1he al(UTllH'llt of the 11a1c lo lhe tenns of the admi!llliun 
•h'da1atio11. '11w Ju\llce 1dlnl Dlt lhe t't.111:11 footlnic dam:c uf du: Joint Re•1lutlo11 fur 
a11ul'11i11ic T1·xa1 lu lhe Uuilc.,1 Stale.,. J. Rt'S. H, :.'!Ith Cimc .. :!11 Sc11. 797 (184!'•), to di"llOM: 
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St'al.>etf don1iniu1n IO the rrtJeral govemn1cnt.:a1 
In 1953, Congress paHed the Snl.1111erg<d t.1nd1 Act," whkh vnted 

ownership of the marginal aca nnd its rcsourcl"S In the 1ttUc5'' and 
provided that states could claim a greater seaward bouodary to a lhnit 
of three marine leagues in the Gulf of P.lcxico•0 if "it 1Yas IO provided 
by its constitution or laws prior to or at the tin1e such State bccarne a 
men1her o( the Union, or i( it has been heretofore approved by C'.on­
gro~.''41 In 3 l>CT curian1 decision in A lal1a111a v. Texu.~. 42 the (:Ourt 
denied the n1otions of Alaban1a and Rhcxlc Island (or leave to rile 
<:0111plaints rhallcnging the constitutionality or the Suhmcrgrcl l.a111l!i 

Act.•3 Alaba111a and Rhode Island claimed that hy granting so1ne (~ull 
&t;Hes an extended bounJary over the three miln to·thc three marine 
1<''1guc limit. the Submerged L,uds Act violalt'tl the equal £ootini; 
guarantees in their acts of adrnission and resulted in their "iurcrior 
sovereignty.""' 

'fhe Court, which included only three members of the majority that 
had decided the Tidelundl CaJcl, sum1narily upheld the Sulnncrged 
L,nds Act on the ground 1hat C'.onRrcss, under the property clause o( 

or lhc co1lt1u\·cuy. 3S9 U.S. at 719. Tc1u11, hoWt'\Tr. w;u not admiun.I under that "Jnlnt 
Rt'1111lutinn" but under the Juint Re••lu1inn for.the AdmiHinn of Tc-1;11 into lhc Uniutl, 
J, )h-,. I, 2!,l1h (Ami(., ht Mis. JOB (l!H!i). The l111cr tnflhllinn was nt·ttr M1ubmi11cd In 
nor acn·1•lt'tl by Tcx;,11." H1rma, Jffflnt nole 9, at 5~'0. The l:.1urt 11l11r;ilhy later urdcra.I 
tlu~ a111e11cl111cnl ol the Te:x.•s opiuiun 111 mike correct rcfercnu: to the Pl'Ofill'r d1ocumt•11t, 
U11i1ed Stalt'I "· Tc11.a1, 540 U.S. Ji8 (tY!JO). 

'7. ll!J U.S. at 7111. 
3K. l'ub. I .. No. 83-SI, 61 Stat. 29 (1!15S) (a1dirin.I at 4! U.S.<:. A~ ISOl·ISl5 (l!.170)). 

The At:l Will i11tt•1Mlal tu undo the elf1-ct1 of the Titfelonrls triad. See S. Ra:r. Nu. 13.1, 
11'111 l:.11111:., ht St·~s. II, reprinle1l iM (1!153J UM"i. (AJot: CnNc. • AD. Nr.w1 1474, MIU 
('°pnr11111:<1C uf fS11hnk·11eccl Lands Act) In wrhc lhe law ••• a" the Su11n•mc (:-11111 bt•licn'll 
it lu IX' in the 11~111-1hat l11t' S1atcs d1all uwn .•• all lands m•kr na.-ip.ble •·i1t1·11 
within 1hcir leniturial juri•lic1im1"); H.R. Ra:r. Nu. llv.i. B:!d C.uns .• ht St·u. 5, rr/ni111rd 
;,, I l!•r1:11 U.S. Coot'. C.1HC;, II Alt. Ni:w1 l!"Jr., 13'J9 (Submcr11n.I l.and1 Ac:I flxct.I as law 
1ha1 whid1 1•rinr lo 1:.li/1ir11i• "hclie\·c.·d ••Ml aca:11tc.-d In lic thf' law uf the land .. -11111 
1olah:1 own 1ul11111·111t'tl l;11Ml1 within thl'ir lx1u1Mlarkl). TI1e Su11rcmc Cuurt "icwetl the 
t\1·t as :111 e11c1c.i!il' 111 Cc1111rns'1 llOWer lo dilllOK' of public propcrtr, and not 11 a 
111a111h1te lo ot"erlum the Tidelantb C.1e1. Ses United Statn w. Louisiana, S6S U.5. I, 7 
(11.HiOJ. 

!'!. <! U5.C. ! l!ll(a) (l9'IOJ. 
40. /d, f ISOl(b) ("In no e\~nl 1hall the term "boundaries' ••• be lnl~rprctcd a1 er.· 

1e11din1 frorn the cuatt line mure than three 11acnphlal miles Into the Atl1ntic Oce;an 
or the Paci(ic <kt•an, or more than tluc.-c marine k-a1t1C1 intn the Gulf of Mnico''). 

41. Id. I ISllt 
42. S17 U5. 272 (l!JS<). 
41. Id. at 27!. 
44, C:nm11laina11t Alabama'• Brief Jn Su11port of Mod1m fur ln;\-C lo File C.omplai111 

and Corn11Jai11t al 57.72, Alaham;i v. Trx.;a,, ,.17 US. 27".? (l!Y.'14) (Al:al)llfta 11:nn1 r111•111b 
unly tu 1hrc.-c· n1iJ.· brlt; ;iiny arcatt·r 111n1n1 lo •••her ltatt'I tknin C"Q111I fuoti1t11t: and ll°111h1 
in m.atiui Alah.;i.111;1'1 •n·rn:iauty hdcrior); hrirf for Com11Jahu1111 Rhode hla1t1I loll ID. 
Al.;abillna v. T1•Ra,., S·l7 U.S. :!72 (19!'1'f) (Rl11xle hlaud claims SuhllK'rrrnl La11tl1 Ail 
l'iul.;alc.°1 c-qual looti111 ClilUIC). 
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the Constitution. could divot iuclf of the 1'puhlic domain."40 Justice 
Douglas, the author of LouiJiana and TexaJ, and Justice )\lack, the 
author of Cali/orr1ia, relied on the equal footing doctrine to argue that 
Congress had no authority to "relinquish clc1nenu of national sovt.·r· 
cignty over the Oceans."•• The llC'\V Court in Alabama, however, over­
turned Textu sub silcntio by holding that Congress in a postadtnission 
grant could st"paratc proprrty interests in the seabed from national 
sovereignty}' The Court subsequently con(irn1cd Congress's power to 
crdc federal "property" to states in unequal portions. 41 Recently, in 
United Slate.s v. Maine,41 the Court ~affirmed the results o( its Tiell!· 
lands Case> by upholding the paramount rights o( the federal govern­
ment to the continental shctf•0 outside the marginal sca.11 Thus it re· 

45. '47 U.S. a& 275. 
46. ttl. at 279 (Black, J., diwntln1): 1tt id. at 282 (Dou1la1, J., dl•ntln1). Jusiitt 

llou1la1 Yicwtd frdcral powrn o\'t'r 1ubnxr1rd Janel• at '"lncldmu ol nallonal 10Kr· 

d1nly" lhll could not be ''abdiat~" wilhoul undrrminln1 the equality ol ttatn lhc 
cqu<11l fuotin1 claute rcquirt'd. rd. at 282·1!1!1. 

47. Ste !14 B.U. L R[Y. 504, 507 (1954) (Ar.Nm11 '"lacidy rcpucli:11nl" Ttxa.1); rf. !O 
U. MIAMI L R~¥. 20!1, 21) (1975) (Submrrircd Lanell Act, 1r;i.nlln1 M"abt'd riahtt lo IC.:r.lt'I, 
it "de lilcto r<"pudi:uton'' o( prior ratiuu.alc fur n'lltilll fo111rul in lcdcral 10,·erntnt•nl). 
Ttz1u ancJ Al1tbomn indicate lhll the C..ourt Jl('JCt'hctl a difkttncc t...1wccn a 1r.1nl al 
admiuion 11nd a 11:nnt af1cr admiasiun. The Tex1u 1•l11ralily \'icwal 1eab1-.I ri11:ht1 a~ 10 
in1c:rtwinal 111·ilh 11n·c:n:i111:n1y n IO ht inK"parablc: al admiuion, Othc:rwi.c ··1hrrc i~ nr 
may be in p1actkal t'ffl'l"I a 111btraction In f;nor nf Tc1a1 lrom 1hr national 90\"('n·ixruy 
of the: Unitt'd S1uc1." SS9 U.S. at 719. A k"lbctl 1ran1 a{lcr admi:uion, h11wever, "w:u 
rMrt'ly an exc:rci1C nr' paramuunl national pt1Wt'r. Unitt'tl State• v, Malnr, 420 U.S. 51!'1, 
52f (1975). Thi1 re;nonin11 fail• lo l'Xl1b1in lht' arruD'lt'rU h1 TexaJ lhat in the caiC ol 
wabnl rishta, pn1pcr1y ri1ht1 (tlumi11ium) fulluw and cumminalc with 11n·rn.'il(nly (im· 
pc:rium). ''9 U.S. at 719. In c:lkct, 1hc underpinning of TexaJ was ovcrlnnK-d h«aUM! 
in .Alabama 1he Court fuund l'r<>pt"rty ri1ht1 ll'paratc alHI ll'parilhlc frum n:111io11al 
10\'t'll'i11nty. Bui rf. I'· 840 i11fra (harmuni1i111r rnulll of Al11/1111nt1 aml l'exa1). 

48. In U11iled S1:1tn v. 1.nuiM:in:i, '6S U.S. I (1!)00), and Unilcd Statrt v. )'luridii, :WS 
U.S. l:.!I (l!JOO), the Court rl"Cl1Kt1ittd cl:iims nndl·r the S11hrMr1P--d Lands Atl hy Tt'J1:H 
:intl tlnrid:i for dnmiuium ou~r thf..'T m:iri11e l1·:1ic1K'I in the Gull ul Ml'wico, hut 1knlt1I 
•imilar d;aims by Luuhian:ii, Mi•ini1111i, iind Al:iiWma. l'l'S:ill and t"lorlda llmwl1I 1h:111 ii 
was lhc in1cnlion of Co11rrn1 lo ll'CtlfDirc 1he cs:tcndt:d bnundarie1 1h:111 c:•i~1rJ al 1111: 
lime uf Trxn'1 admhalun In thr Union ;iud al the time n( •·lurid:11'1 1r:lllmiuiou ;tflt·r 
the Ch·il War. Thi1 1howln1 uf cunxrculunal lntt·nt •at lht: ••le cll'mc.·111 llt'l"l'»:lr} lo 
r11:1blilh cntillclne'nt untkr the Subroe11nJ Lamb Act. U11it1-d Stale• ¥. Loui.ian;a, SG! 
U.S. I, 29·!0 (1960). 

49. i20 U.S. 515 (1975). The defcnc.lanll 111 Afai11r wt·rc lhe U 1ta1n burdcrln1 tht: 
Atbntic Ocran. Id. at 516-17. 

!iO. CuntlDt'ntlll sht'lvn ha~ 1,-plcally bct·11 deUnt-d 
H lho1e 11i1htly tubmc:r1rd porllons ul lhc contlnrn11 lh:iit 1uno1111d all lhc con· 
1i11<'n1al , .. Pl:IH lhat furm1 U1e l111d1 lll•n·c w1111•r. They ire 1h:111 11:11rt nf the 
co111iut"11t tem11or:irily (mcasurnl in l(n1loxk:11I 1lme) 11n•1·la1•pal by lhc t11.l·:in1. 1 he 
uUlt'r buunc.l;uy u( each shelf 11 111.iirl.111 hr a 1'1:11111 lncrt.'il!IC In tht' 1ln1ic: 11( tbc "'"' 
floor. It is the pulnt where the (llf1ti111.•11tal mass dru111 ulf 1tcc11ly tuw:iird the 11c1·:11n 
dttps. 

H.R. RlP. Nu. 215 •. 8!d Cons .. hi Sns. 6, reflrinlrtf in (19SSJ U.S. Coor; C:oNC. • Ao. 
N1w1 UBS, U90. 

51. i20 U.5. 11 527·21. 
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mains uncle~r whether the equal rooting doctrine is a constitutional 
bar to a congressional grant of disproportionate seabed rights to an 
incoming state, In light of subsequent cases, it cannot he argued that 
the T~xas dtt:ision settled this question. 

II. The Equal Footing Doctrine: A Historical Reinterpretation 

One reason the submerged lands cases seem confused or inconsistent 
is lhat the Court has never adequately defined the content or sources 
of the equal rooting doctrine. The equal footing doctrine ultimately 
re5ts on concepts of federalism: the United States is a .. union of po­
litical equals."12 Although superficially derived from a clause common 
in 5tatehood compacts,12 equal rooting in this century has emerged as 
an amalgam of constitutional and statutory precepts. Constitutional 
principles alone act as an aUirmative limitation on congressional power 
to negotiate terms in compacb of admission, but statutory prccepb also 
guide courts as they interpret such compacu. 

A. The Co.,titutional Component of the Equal Footing Doctrine 

The Constitution provides that "(n ]cw States may be admitted by 
the Congress into this Union."14 Congress may, on "penalty of deny· 
ing admission," require any conditions ror entry into the Union.•• 
Since the admission of Ohio in 1802,11 Congress has impmcd on states 
a variety of special conditions that have limited the so"ercign and 
political powers that states can exercise after admission.'' On the other 

!12. Ca1e ¥. T•1flut. 59 F. 750, 752 (C.C.D. Or, 1819) r'The doctrine th1t MW Ila.ta 
mun be admlual ••• on •n 'equal foodns' with the old nnet don not l'Cll on •nr Cll• 

prt't.1 pruvi1lun uf 1he con11hulion , , • bu1 on wbal ii coc11ideR'd • , • to be the 1c:nc:nl 
character and purpose of lhe union of lhe llatn , , • -• unkMa ol polhbl equals.") 

5!. See p. 8J6 i11/rt1. 
54. U.S. CoNsT. arL JV, I J, d. I. Sr• 1eneqf'1 Part. Admiuion of Seatir1 and 1#iir 

Declarohon of /ndrprndrncir, 55 TlMP, LQ. 403, 405 (1960) (flYC prottdunl mclhod1 by 
which 1tii1n have hb1orlcally bttn •dmlttcd). 

5~. Coyle T. Smith, 221 U.S. 559, 561 (1911); ir/. Brink •· l'mplr, 2 Nrb. 198, 216 
(1872) (how 1taln will be •dmhted 11 polhlcal qUc:11ion lo be 1euled b7 1enltorlal raldenl1 
and Con1rc:u-not courU). 

56. Ser Eniiblin1 Act ol Ohio, ch, 40, 2 Stal. 175 (1802). Prior lo Ohlo'1 1dmlt1lon, 
Vermont, Krn1ucky, and Tcnnc:att, lhc: lint lhrtt 1taln •tided lo the hl'W union. wcre 
iidmluc:d whhr1u1 1hc lmposldun of Ctmdhinn1. Irr An Acl fur the 11lmlulon of Tirnnn­
Kt', ch, 47, I S1a1. 491 (1'196); An Acl for the admlulon o( Vcrmoru, ch. 7, I Slit. 191 
(1791); An Acl 1dmltdn1 Krntuct.y, th. 4, I S11t. 189 (1711). For •n c•pl1nallon ol 
l'n:.iblin1 1ct1 and ICll of adml1sffm, Ire Part., JU/W• note Sot, •I 405 (c:niiblln1 a<t author· 
bn con11ltutional conwntlon wherr.111 ad of 1dmiuion ratifin Mfmlllion of 1ta.lc: 1c1 ol 
adml•lnn nftd not be ptttttled hr c:niibllnw act). 

57. Se• note fiO i11/,.. (c:aample1 nl rondillom): Dunnlns, Ar• the Sl•lll Equal Under 
lhr Co11s1i1u1ionr S Pot.mCAL Set. Q. 42S (IBM) (t:onditiona lml>C*d on lncomins 11a1c:1 
Jn ninctttnth crn1ur7); hrl, 1u/IJ11 ROil' 54, at 406·10 (Condhlont lmpottd In IWl'Dlll'lh 
ttnlury). 
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hand, :since the admission o( Tennessee in 17!JG,•• Congress has in· 
eluded in each state's act o( ad1ni"ion a clause providing that the state 
would enter the Union "'ou an equal looting \vith the original S1atcs 
in all respects whatevcr."1• To eliminate the tension bctw·ecn "equal 
footing" clauses and the conditions limiting <he sovereign and politict1I 
pawen of particular states after admission,•• the Supreme Court in 
the nineteenth and early tWcntielh centuri~ held the conditions to he 
either valid exercises ol C.Ongrcss's con1merte or property pcnvcrs11 or 
state constitutional provisions that could later be ren1ovcd by the 
a1nendmenl proccss.11 

Nevertheless, the Supreme Court 5truck. down one such condition 
in 1911 in Coyle v. Smit/a." The Court in Coylr. upheld an Oklahoma 
statute n1oving the state capital £ro1n Guthrie to Oklahon1a l:ity ;1gainst 
a challenge that the 111ove violated the s1;1te's enabling at:t. PlaintiH, a 
property owner in Guthrie, claimed that the statute contravened a 
condition in the act under whit:h the state had agreed not to n1ove its 

!>8. See An Act for th~ actmiutnn ol Tnntrmtt, ch. 47, I Stat. 491 (1796). 
r19. Set: H1nna, 1upr111 note 9, at S2S-2f. Prior lo Tl"Dllt.'llCC't admi1..io11, Vcrmunl :incl 

Kcnturll..y ~re c<1ch "ftah~ ant.I admitted intu thl1 Ut1io11, al a new and l"lltirc: mrmhc't 
ul the Unit"' Sutn ol Amt'rlca," An Act for die AdmiJ.Siun of Vermont, cb. 7, I S1a1. 
1!11 (1791); An Act Admiuin1 Kcntocky, ch. 4, I Stat. IK'J (1'7CJI). 1'his bnau:aal' is do!ll.' tu 
the cc1ual footln1 lctminokJtCy, allhouah the phrate 11 nut UM.'tl c11,licitly. 

fiO. In ttvicwin11 the comlitio1H lm110!1t.,I on ltalC'!I, one ninl"lttlllh century •holar 
1u111Rnt~ that .. the 1.hcory th;iit ;iill 1t.i1·1 have toqu;al puwcn must be n·1arck'tl a1 liualh" 
tldunc1." UunninK, 111/tr• 1H1te !j7, at 4~12. M;111y of lhe condiliuns commonly impctM"tl 
upon incoming 11a1n, auc:h a1 lhe dutin In kn:1• navhcable ri,·cn toll·frec fur Unht'tl 
St;,il" cititcns and tax no11mi1k:nl and midt•nl 1•nJ11ric101~ ~nally, u-r, '·'-·· t:nahlinic 
At:I u( l.ouisian:1, ch, 21, M 5. 2 St.:lt. 641 (11111). were 1n1UtKktl i11 (A.lu1r1~,·1 1·uusiit11· 
1iunal 110wera. Ocher ku t11mmon conditions, 1uch a1 rl'tJUirt-menls th:ll aiatc n111~1it11-
ti111n 11ruvidc that suwrnmcnt uflicials be litcu.tc in EnMli•h, see, r.« .• t:11;ahli111 i\tl ul 
N1~w Medco •nd Arirona, Pub. L No. Gl·21!1, ~ 2, 20, '6 Stat. 557 (1910), or that pohlt'· 
:imo111 m:nria1n be 11mhibitl'tl, u-c, e.« .. l::.nahlinl( /\cl of Ulah, ch. 158, ~ 5, 28 Stilt. 107 
( IK~J~). did not involve mattcn that wc1c ll'ncrally ,·iewcd at that time as 1uh)t-c1 to lt·dcul 
lq~ul:ition. See c. Bf.\lln, AMt•ICAN c:ovlaNMU~T A.NU t•ouna 4!i1J-72 (41h l'tl. 19'.!fi) (\l:tlt .. 
in cildllt'C'nth and niuctttnth cen1ury dilkrctl widely in 1eH-im1.,.•11..'tl d«tor:.l H'lJUin" 
fTK'UU): G. Curlis, Admi11iun ol Uuh: Limitatiu11 11( ... talc Scwcn•i3u1y by Com11act \\ilh 
the United Stain 17 (1887) (upinion p:1mphkt) (Con1tiu11iun rt.'ll'l\'l'il to 11atc1 po\\'l'I' tc1 
r1111trul dcnnntlc tclatio111, lncludin1 pulygiDl)'i Ut:1h'1 l"''wcr limited bl"OUIC ul 1c1m1 u( 
com11act of admiuion). 

Iii. U.S. CoNtT. a1·t. I, § B. cl. 5 {cummt'Jcc dau•·): irl. a•t. IV, - 5. cl. 2 (p11111t·flr 
cla11!1e); Jt't', e.1 .. United State• v, Sandnval, l.!51 U.S. 211, SB (191S) (cnndillnnl rda1in1 Ill 
ll'l(Utuiun ol :affaln with Indian uibt!1 within cummcrtt IM1wer dauM:): ~t"ar111 v. 
Mi1ml-wla, 179 U.S. 225, 250 (llJOO) (rruvhinn1 rclatin1 to fetlenl pn11icrty within IMIWt'I 
lu 1li1po1C of JlfUllCrly). 

h:!. V.1)'lc v, Smith, 221 U.S. 559, SGS (1911) (dictum): •ct"ord, Brilllr v. Proplr, 2 f'o:.-11. 
l~ltt. 218 (1872); sre M1111ncl, Yiola1io111 b1 • Slale ol ll1e Condilions o/ ill F.nablinl( .~rr, 
10 CuLIJM, L R~v. !:191, 005 (1910) (r..t1nfl:K'll cannot "kttp a Slate In tutcla111c a.her ii 
comes into the Union"; &late can alwap amend hi constitutlnn). 

63. 2'.!I U.S. 559 (1911). 
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capital hclore 1913." The Court held thot under the equal looting 
<loc.:ll'ine Congress cannot, as a condition o( aclmi:uion, either phu.:c 
lin1italiuns on the po\vers o( a UC\'/ state or clen1and the riRht to 
exercise powcn over a ne\Y stale not authorized by the C:onMitution."=­
l"hc C:ourt SUPtgc..'Stcd (or the first tilllC that the equ;1l rooting docu·ine 
derived ils £orcc not nu:rcly £ro111 the inclusion or an cqt1i1l [ooti11i-; 

clause in acts of ad1nission, but also rro111 the conuitutional i1npcr.1tivc 
of equality a1nong the st;1tes.•1 It a~crted 1h;1t the \VordJ "1his llnion" 
in Article IV or the Constitution"' refer to "a union of St.ales, equal in 
pc.nvcr, dignity and authority, each competent to exert that rcsiduun1 
o( sovereignty not delcgatnl to the United States by 1hc Co1ntitutio11 
itself:'•• 

The holding in t:oylt: rested on notions o( "dual fcderaliMn." lln<lcr 
this dcx:lrine (cder;1I and state govcrn111e111s \verc viewed as rully in, 
dependent in their reiJ>«live spheres or power, with federal powers 
cn111ncratcd hy Artic.:lc I and all other po\\'Cn reserved lo the stitlcs hy 
the T<'nth Amcndrncnt.11 As a result, Congr~~ cannot in an act or 
ad1nis.'liion diminish or impair the sovereis:;n 0111cl politico1l p<>\Yen o( ;111 
incon1ing state, iru:luding the power to dcsiguate its capital.1• 

r..t. Id. at 563-64: ue Enablin1 Act o( Oklahnma, Pub. 1- No. 59-2'4, I 2. 54 SlaL :!67 
(l!J06). The comlhlnn was not Included in the 11~tc'1 conditution but wu •dopted In a 
1e1•;iratc ordinance. 2'll U.S. at 564.65, 

liS. Z'll U.S. at 57!. 
Ci6. Id. at 580. 
fi7. U.S. CoNST. arL IV, I S, cl. I f'New Slates may be admitted by the Cun1rcsa Into 

this Union •••• ") 
68. 221 U.S. at 567. 
69. The term "dual fcderall1m" was coined by Profeuor C.Orwln. Set £. C'.Ol:WIN, Tue 

Twll.K:llT Of' THI SUNl:M~ C.OU•T I (19'4). He Ult'd the lttm '° docribe the iudklal ap· 
11n1<1ch to (ccknlitm thJt prenikd from the Tanc:y C.Ourt tn the New Dnl. Id. at 50. 

Many of the Supreme C.Ourt'I dedlinns brforc the New Deal RflC'Ctcd dual lcderali11 
no1io11L See, 14., United Stato v. Butler, M U.S. I, 77.79 (1956) (A1ricullural Adjost· 
DtCnl Act unconstitutional bccaUlt' taxin1 power cannot be UM:d (or (cdcral n-gulatlun in 
aJca reserved to 1tatn): llammcr v. Ua1mhart, 217 UM"i, 251, 275·76 (1918), owrnded, 
United Stalt'I v. Darby, ~12 U~"i. 100, 116 (1911) (Act n( l!U6 to prt\·ent interstate com-
1ncrcc in prndoct1 of chikl labor u1Kn1utitutional a• federal lntrulicm into state: ma.urn). 
See 1enr:r•ll1 M. V1u:, Tur: ST•UCTIJ•I: or AMlalC.'N t't:Ot.llAUIM 611 (1961) (under du:.I 
kdcralism, exercbc: of ft-dcral l(Oftrnmcn1'1 C'Oflltitutk»na.1 JlflWen limi1nl by state IO\"t'r· 
1·iRnty; Tenth An1t-n.hncnt lrniucntly ln\nkcd lo curtail n.pttn ron1rr•ln11al power); 
(;urwin, Thr: P•~in1 u/ Vu•I t'edtr•lism, 56 VA. L R~v. I, 4 (19"...0) (faknl •nd 1tatc 
aun~rnmrn11 arc co·ordinatc with and equal to one anuther). 

70. Z'll UM"i. at 57S (!O\'t'l't'iln and political po~n of fncomln1 1t;UC1 cannot be "con· 
•litulion:iilly dimlnlthcd, hnp:aln·d or 1hnrn away by 1ny conditions. compacll ur 1tipula· 
tiuus" in acts uf admiuion). 

The equal lootin1 duc:trinc, howc:\·cr, docs 1M1t require the cq11:11ity of 11a1n In the 
m:anncr In which thl'y excrdte .,,.rrt'IMn and political powen. lor c:xam11lc, In 11kh 
111a1tcn a.1 powcn dckptcd In the lhrn: branchrs nf 1nvcrnmcnt nr lo local 111\-crnmcnh, 
th~ arranl(C'mrnts of the atato vary 111l•Unllally. Comfltlre CAL C«lN~T. arts. JV, V 
(dC'lqaiing 1cneral poftrs lo •utonuraous ex«ulh't' branch; rclri111 extensively on rel-
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Conversely. the c..'t1ual £ooLing doclrinc, based on notions of .'\Cl\'Cr· 

cign cqualily, 1ni~ht also prohihit the e11l01rgcmcnt u( the 1xnvcrs ol 
particular states into areas granted by the Constitution to the national 
government. This invcnion o( the constitutional equal rooting doc­
trine fonned the basis !or the Court's 1950 plurality decision in Unitcrl 
States v. Tex4S." Although it did not explicitly hold that Cungr•" 
could not expand the sovereign and political powers o[ an incoming 
1tatc in a comp:act of admission, the Court plurality cited t'onstitn. 
tional reasons as preventing "any impliffi, sp«ial limit.i.tion 0£ any o( , 
the panmount powcn of the United States in favor of a State.'"'~ 

Since 19!7, the doctrine of dual federalism has l>ccn rcplact'CI by 
thl!Ori~ of "coopc:r.uivc federalism." llndcr cooper.nivc fl"dcralis111, 
federal and state government! arc vicwnl as sharing po\vcn and (unc­
tions, although nalional powcn and iuterC'StS tak.e precedence over 
state sovereignty.11 Consistent with this 1norc expansive vie\v of fMcral 
sovereignty, the plurality opinion in ·rexas suggcsttd that the cq11;1l 
looting doctrine "prevents extension o( the sovereignty of a St:1te" i1110 

an area o( par.1mount rights o( the United States "[rom \vhich the 
other Slat~ have been excluded, just as it prevents a contrJction ol 
sovereignty •.. which would produce inequality among the Statn."H 

erenda) wllh IA. ComT. artt. lll·VI (tunl1lnlng 1p«i(lc and dclailnl dcllmhulon nl 
powcn, dulln. ind oq:inl121ion of thfC'C branchf'I and ol locJI 1on:rnrncnt1). A1Mili11n· 
•llr, the coun1 ha.e hi11orkally Qlidalnl con1rc9ton1l power to control 1hc: fo1n1:1tiun 
and cvnlcnt ol cnnuhutiom of lllln rn11:·rln1 the Union. A1 a rnuh, 1t1tn dilkr in 1hc 
tou·rcl1n incl polilical puwen Ibey t•u·rci.-.1 11 1dmiuiun. Xe 11. "'f1 supra. 111c rc1ual 
loo1in1 doc:nlne ptrmiu f'ICh Hale allcr ;11lmi11i1m In chnott" 111 l"11c:rdte lht" ume dr· 
1rtt ol .,wrt>ilft and political powi:n a1 e~ry 01her 1111c. C/. CIM: "· Tof1u1, '!J r. 
7SO, 7!2 (C.C.D. Or, 1889) ('"true con11i1u1lcuuil equality betwcm 1he 11atc1 , .. r1ucnd1 tu 
the riaht of each ••• to haw ind enjoy the umc mc11ure ul local or 1ell ltfl\"e1nmrn1"). 

71. 559 U.S. 707, 719-20 (19SO}; 1c1 Frost, Judicial E•fMnsion ol S1aW11rd Boundari11 
Abow $ub'"n-a-cd .lAndr, 10 N.V.U. INTU. L Rt¥. 255, 2t2 (1961) (Te•1111 plurality utrd 
conupt of "'coawnc f'()ual lootina" 1· 

72. 559 U.S. at 717: see itl. al 7111 (Unlttd Su.tn rnpnnllblllda with ft'Pttl tn "lntthtn 
commaoe, 1he wa1in1 of war. the m1kln1 of untit:1, ddtt1.e of 1he lhorn. and lhe like'" 
r:nmpcl conclusion lh1t United S111n'1 1uprenucy D\'tt rahed rnmt be un:ribrldlf'd). 

7S. Sci Corwin, a11pn note &13, at 21 (°'("fllrlptndYC ronttplion of the lnleral rdatlnn· 
1hlp'1· Ca1n aher 1957 ha\-e n·nroc1ed the a•1prra1in fnleralist noliont. 5,,, r.lf .••. ,,. , .. 
Unilcd St11i:-1, 421 U_ .. , ~J42, ~7-48 (1975} (lntr1ft·1·t-ncc whh nate aHain hr 111111li'"oa1iu11 
111 l::.tunumic ·°'11blli11do11 Ac1 tn state emplou~• u11hrld 11 witliin talinn;il co11111t-.lo11.:il 
rxl'rche of Pf1wer): Unilcd Slatc:1 Y. ll:lfb}', !12 U.~. 100, 124 (19-11) (l-.11lr L:il••r S1111d:u1l1 
.-\cl u11ht"Jd Cl'en lhou11h h llfoc1rd slillc 11111·crd11111y; natlonal 110\'l'n1mrnt an "n·•11l In 
:ill meant fur the eu·1ci~ 11( a 11ranlnl pnwrr·'). Str 1Crnr,11lly M. Rt:M:AN, Tnr. 1':1 w 
1-·1:1•1:1.t.un1 21·2:1 (1!:172) (1-.1111ti1111io11;al n"¥t•lu1ion of 19'7 br1111n ,·ic1.- of k1lr1;1I aurl 
11:111e cuu1"1t""ra1lun in "runui11K 1•n111r.1m," 11111 In "11111i111( 11;11111",'" 11~ tl:itr 1111wt•u nu 
!oncl'r hdd lo imp1'1lc or limit ll'111ional 1••wc11). ·n1e Court h;n, nc1~rthd1.,.,._ rn;o•ntl~· 
m111nl to limit 1K1tit1111 nf C1••1•·rath·1: lt"CIC'ralitm. Sre f'\alfonal l.A-1111uc n( t:i1i1~ , .. 11111·1). 
-t:..>fi US. ''' (1~'76) (l'r111h .-\mi:nclmcnl alfirm:111i\·e limit IMt cummrne 1101n·r 110111"11 
ka:id:111"111 infringrs un state •l\l'rc:i11nt}). 

74. 339 U.S. 11 719·20 (chaiiun omilled). 
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The T·· .. ·'u plurality, however, retunied to a model of dual (cdera\iMn 
by a"'snn1ing that ex.elusive rcdcr;1l control over the seabed \val 
ncc~~rv.~• 

The (:oun in tflnbamn v. Textu11 \vas misguidttl in not addrnsing 
the constitution."ll equal looting arguments.'' The reasoning in TexnJ 
required the Alabama Court lo dttormin• whtther Lh• Submorged 
Lands Act undermined the constitutional .. equality of Stata" so as to 
mak• them" 'dif!trtnl in (th•J dignity and power'" that th•y shar• as 
co-c:qual m•mben of the Union." llccaust the Alabama Court did not 
consider the cunstitutional language in Tcxw, the latter opinion should 
not he: understood to bar allirmative congressional actions that vcu 
sc:abm rights in some states that are greater than those enjoyed hy other 

states.'' 

U. Tlie Stalutory Componenl of lht Equal Footing Doclrine 

Ultimately, the holding in U11iled States v. Texai'° must bt viewed 
as turning on statutory, not constitutional interpretation. Although 
the Constitution guarantees 1<>vcrcign equality to the states, it docs not 
ensure their ccono1nic or proprietary equality. Because state sovcr· 
eignty includn th• right to acquiro and to dispost of property," and 
bccaust the Constitution givn Congress plmary powor to grant federal 
lands to the statc,11 equality either in size or in percentage of public 
lands htld among 1he stain would bt unrealistic.0 Acts of admiuion, 

7S. Under 1h111I (tdtt211im. kdcn.I and 1ta1C pYCmDWnll were flt:wcd u co-rquall, 
•ul'retnC' In tM-lr indcpmdent 1Phna. Sc• p. 1157 ruP,a. 1'he plunthy, by coalncln1 
lm1ieri111n and dominlura, returned to • .-lcw of lq)lnle and lnclependtnt 1phtm ol 
IO''l'rnmcnt, whkh was a touchstone ol dual fedtnllam think.Ins. 

76. 547 U.S. 272 (1954) (per curiam). 
77. Se1 note 47 1upn (Court may haw bellettd lhat thtre was no rqual fontln• l11ue 

lnmh"l:'l In p111t·admi•iun 1n.n1); Abb;ima .-. Tn:11, 547 US. m. 281 (1'»4) (Duualu, J,, 
di1Yn1in1) (Court treated equal fOOllna u ""frlYololll and lmuhltantbl'). 

'11!1. Unltrd States "· Tna .. SS9 U.S. '10'1. 720 (1950) (plunlilJ oplnkM'I) (qootlns Coyle 
.-. !imhh. 221 U.S. S59, 566 (1911)}. 

'JCJ, At mo.a, ronttitutKMul prindpln merely crnte a ttbuttabk pmumptioa lha1 
lbtn' compacb nf admillion 1nnl equal 1e1bed rl1h1t. k• p. IMO intra. 

llO. "9 U.S. 'I07 (t950). 
IU. Thi• rlaht b rqU21. In 1hc abml'ncc ol c:ontlhutkntal or llalulofl' Umha1lona, IO 

that of an lnt11¥1dual dlsposlna of land. Sn, 14., South San Joaquin lrrl1uion Di1t. "· 
Ncumilltt. 2 Cal. 2d 48S, 489, 42 P.2d &4. 66 (1955): Bjl'J\c "· Artm. 203 Minn. SOI, 505, 
281 N.W. 865. MiO (1958). 

8'.?. U.S. l:ONIT. art. IV,§ S, cl. Z (ptopttty cl1ute); "' Alabama T. Tc•••· 547 U.S. 272, 
275 (1954) (per curlam) ('"The power 0ttr the pubUc land tbua rntrwtetl to C.On1rn1 It 
without llmiutlom. '") 

BS. Sta1c1 currenlly nrr widely In aco1nphlal Ute and In lhe taitnt to which the 
federal Kft'-ernment ownt publk land• within their bountlarln. k#, ~ .... Buar.Au or Tffr. 

C1.N'U1. US. Uu'f Of' CoMMdCE, STATU"ftcAL Aun.teT or THI U111rn» STATU 1977, at 

191, 221 (1917). 
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moreover, reveal a 'vidc variation in the property rights possCs.\cd hy 
particular states upon their entry into the Union. Tex.as and Floricla, 
£or example, came into the Union with generous grants u( public laud:\, 
but 1nost other states have received very limited property Rrants front 
Congress in their compacts of ;,u.hnissiun.11 

Interpreting the statement in Texas that the equal footing doctrine 
has a "dirttt effect on certain property rights,"'' spa:Hically on 1hc 
right to exploit sulJmcrged lands, remains a problc1n. This rinding 
can he hannonizcd with the holding in Alabama v. Texa.s•• only il 
Tex.aJ is undcrstcxxl to have involved statutory interpretation of the 
equal looting clause in .the state's ;u:t o( admission.'' ·rhe a<:t di<l not 
discuss the submerged lands issue, so the Texas plurality (aero the 
question whether the state could retain prior title by impli<:ation. The 
Court plurality held only that the Constitution prevented such an 
implication, not that Congress could not, if it had so desired, have 
made an explicit grant of title.•• The constitutional language supported 
the plurality's presumption that Texas had no greater property rights 
than other states. Such a presumption could have been rebutted by a 
showing of an express provision in the compact of admission that vested 
dominion in the incoming state.•• 

The Court in Pollard's Lessee v. Hogan•• held that property rights 
to the beds of inland waters belong to the statcs!1 The Tidel11nds <:turs 
reached the opposite result ror offshore lands, btcause "national in-

8-t. Unlike: 01bct 1latn, Tnou w;a1 ;allow~ lo rct:ain ill nc:ant anti uuappruprl:alt"ll 
l:a'"ls. 'l'hi1 rctrn1Mm w;a1 1JoC1mi11nl In nnkr lh:n the 1ta1c: wunhl be able tu 11ay the 
1h'bt1 ;and li:ahilitin it h;ad inc:u1o:d 11 a Rl'J1uhlic. Joint Raolutinn lur a1111r1i11R Tc1:11 
to 1hc Uni11:d StillC'I, J. RL!\. 8, 28th Cun11., 2ol !tell'. 797 (IB-i5); Jl!f' P. GA.Tl.I, HIHUIY ur 
Pu1uc: l..ANo I.Aw IJl:vn.nPMl.NT 316 (l!Ni8) (al admiuicm, t'lnrida. Will Rlilllll"ll fo:!•;;,. 
l . .nui,iilna SB3, 1ml Alaska 2B'J'~ u( lJUlJlic lan\I area.• wilb ttmai11d<'r u·t;aint'\I by lc.."lll'lill 

1u\crnmc111). 
85. 3!'J U.S. at '116 (11lur:ali1y opiniun). 
tui. 347 U.S. 772 (HY.A) (I"'' curiatn). 
117. Srt Unill"ll Stal<'I v. T<'kilt, S:l'J U.S. 707. 715 (19f,0) (11lunli1y opinion) (11lu1;ali1y 

ht'ld 1hat dumi11ium over Tc1.:a1's 11C:al11,'ll \'Ctled in ft"lh'r:al Ru\·e1111nt·111 lx"l·;nnc ·• 't"llH:al 
h"11i11R· d:iux: uf the Joint Rl.,..1l11tiu11 :adniiUln1 Te1;a1 lu the Uniuu olitl"bC.'I of ••• 1hc 
c:oulniv<'ny'' uf conlrul over arn). 

KK. Sri! I'· 838 sufJr•. 
11~1. The Ttllias l•luralill" found that Tl·xu'1 hi1101kiil pruu( 111 1lumi11ium. while a 

k1·1111hlk, o\·t·r h1 tlutt miil inc kaalM'I .c:alx,1 wa1 h11uHidcnt 10 ou•1n111t1• lh1~ 1•11·~1111111· 
1iu11 lh:at 11.11d1 dumi11iu1n h;ul lx't'll J1.-lin1111i,ht"ll. th1i111I Sl:all'I \', Tc1:1•, :1:1') 11.."i. 707, 
717·1K (l!l~.O). s111-.. .. 11t1•111lr. llH.' "'11it11! (~Hill hd1l th:a1 (~llll(n:'tll had l'll'l'li"-il ii• "I'""'' 
mmmt u:ational l""'·c•u" hr uansfririnl( .. -atx1I riah11 In the stall, In 1hc ~11h1111·111;oil 
1.oaml• .\11. Uuill'tl Stoilc'll '" t.l:iiu .. ., -t~'O US. !HS, 5:!4 (l9'1r1). It thus a111x·an that Cu11a11"' 
""'" 11i""''""' ft"lktill 111nt1ol t:unlc1n"ll by the: '"lllill l111oth1A" dncuinc nu·r the ... ·abnl 
hu11lc1iul( any a1:a1c: br ;an l'1ll•f<'U pn1visiun In lhc cnni11:1cl of .aclmi»iun. 

!IO. 44 U.S. (S Huw.) :.!I:! (IM!i). 
!JI. Id. ill 230; ltl! p. 8SU 111/>r•, 

8•10 

Puerto Rican Seabed Rights 

tcrests, roJ>0nsibilitics, and therefore national righ11 are paramount."•:a 
The A laliama Court assumed, without so dl!Ciding, that seabed rights 
were mere propcny rights.'' The failure o( the Altrbama Court lay in 
not overturning the holding in the Tideln11ds <:aJes that SC'.'ahed rights 
were interests "so suborc.linated to politic<1l rights as in suhstance to 
coalesce and unite in the national sovcrrign."•• Uy upholding the 
federal power to cede submerged lands, the Alal1an1a Court overturned 
the reasoning of TextJJ11 that although "do111i11i1un and imperium are 
normally separable and SC'.'p.1rate," in some cases '"property interests arc 
so suborclinatcd to the rights of sovereignty as to follow sovereignty."•• 
No apparent reason exists to allow the separation of property from 
sovereignty in statutes like the Sulunergcd L...nds Act, while preventing 
such a separation in acts of admission. l"herefore. the constitutionally 
based presumption of federal control over the seabed imposed by the 
equal footing doctrine can be overcome. Puerto Rico need only secure 
Congress's agreement to an express grant in iu act of admission. 

Ill. Seabed RighlJ as Property Rights 

The Court has ruled that a grant of three marine leagues to some 
statrs don not undermine the constitutional equality of states.'' The 
question re1n;1ins whether a congressional grant of seabed rights of 200 
111iles to Puerto Rico on ;uhnission to the Union would be an uncon­
stiuuion:1l ")ubtrac1ion in favor of" Puerto Rico "'fro1n the nation.ii 
sovereignty of the lfnitcd Starn:·•• Such 3 grant 'vnuld not, however, 
co1npro111isc national supre1nacy,'' for the right to exploit the seal~l. 
under both American and in1eniational law, is alienable.1" Such a 

!t2. Unltnl Sut1:1 '" C.Ufnmla. SS2 U.S. 19, SO (l!H7); "' Unhnl Stain "· Tnas, S~!I 
U.S. 707, 719 (1!00) (plur1lh1 opinion): Unllftl Slain w. Louldan.a, S39 U.S. 69'J, 7ot 
(l!l!'.O). 

!J3. 547 U.S. ll 275 (per curilm). 
!H. Uni1t .. I Statc1 Y. Tt•H, SS9 U.S. 707, 719 (1950) (plunlhy opln6on). 
95, St!t 11, R34 lu,,,... 

96. !~!J II.~. at 719 (plnnlity 1111h1ion) (f1•1f1M1tc OIQh&rtl). Bui cf. p. 8-tO JU/•r• 
(hi11mo11i1i11K 1nuh1 of Al•IHirn• and TC'•••). 

!J7. Alahanui v. Tt•a1, 547 U.S. 27'1, 275.74 (19"A) (per curiam) (uphuklinw cumthu· 
1k111alily of Snl~1·(11:td l.a1Hb AC"l). 

!Ill. llniu."ll St.atn "· Tc•;a•. SS9 U.S. 707, 719 (l!Y.rO) (plunlily ni•lnlun). 
~l!I. Tu iii n1i1l cunfuslnn, thil cli1Cuuiun will use: hillional .. 1u11rrm.acy" In u•kr lu lht' 

,..,u·rriicn1y of the fl,.lrral a1 aR~in'9: lht' 1tiillt' 11tncmmc11ts. This et111c•·111 inu1h,., lt'tlc1.il 
1111•u·m:ll'.y in th<' a11•1111 dt'li111ntrd hy lhc Comlhution. The wnrd 00M1\'t'l1.'i•u1,." h1 the 
int1•111;1tinuoil lt.'lltc: dc:nolct lht' 11lr11ary 1111wt·1s of hMlhldu;al Uilli11n1 :n a1ainst nm: 
illlolhc:r a.ucl will be utcd a1 web lhntt11houl lhil diw:uuiun, 

100. .W,. 11. 834 IUf)r•; p. IHS i"frtl. 
111t C:o11nmnnwnllh o( Purrlo Rim can rlaim lhe 11nrrc·ip 1111'11 lo l"J1l11urc aml c·1.· 

11kiit i11 ll'ilhcd ufKkr i111cn1iltiuua.I law. Tiil" Cu11tinc11lill Sl1l'lf l:C111ttn1io11
1 

lttf'rl n111i; 
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grant should be upheld against any equal footing challenge by oth.r 
1tates1• 1 or by the Justice Dcpartmcnt.1°2 

Congress, a court should hold, can alienate seabed righu in any way 
it chooses. lt may, (or example. make such an cxprns provbion in a 
compact of admission, because a commingling of sovereignty with 
property rights is no more essential in the 200-milc zone than it is in 
the smaller zone at issue in Alabama v. Ttxas. 101 Any other conclusion 
would be at odcb with principles o( American and international law 
that have recognized not only the difference between imixrium and 
dominium over the seabed, but also the diHcrence between sovereignty 
over the sea and sovereignty over the seabcd.10• 

The Truman Proclamatio0,101 the first claim by a major coastal 
nation to rights over the continental shcl( and iu rewurccs, 10

• avoided 
use of the word "sovereignty" and only referred to "jurisdiction and 
control" in order to signi£y that the Unitt'd States' clai111 extended 
only to the right to exploit the resources of the shelf, not to sovereignty 

4, whkh the United Stain ha1 ndllrd, 1t.a1n that "(t)hc coa1Ull State eacrc:i.-1 over the 
contint:ntal shelf 10WHi1n ri1hl1 for the pul'p(Jle of rxplorinK it and l'a11luitin1 ht 
natural rHOUrcrt." id. art 2(1). In the North k• Con1inr11111f Shrlt Costs, the lntf'Jnl· 
1lonal Courl of Jmtlcc hdd 1hal 1hc ri1h1 to nplorc the continental 1hcH and c11.ploit ht 
nuuul u.:iurcet wa1 Inherent In the cNttal S1uc-1hc rlRhll existed "'iflso /tJrlo anti ob 
inilio." 11969) l.C.J. 4, 2'l. One ttudr h:11 concludrd thal the currc-nt Unilnl Slat1"1 cl3i1a 
lO lhe condnental 1helf nf the Commonw<'allh dcparll from prc\·ailinR lnll'rnatiun;al law 
and practice under which n\cncat ckpartroenlt and a11DCiatnl tlatn, wi1huut rr111t•tc11la· 
tiwe \'Otn in metropolitan IO\~rn~nlt, rxcrcl.e cunuul o~r the c:n.:1,1.a.1 ll'al.11.'tl. 1'. 
fuNCa, CoKnot. or Su RUO\iaa:s •T Sun·AU'JoNoMOllJ StAtt.1 27.29 (1978). 

A coaual S11tc'1 ndusivc ri1ht lo n~toh 1hc 1eabn:I don not prcrluclc It ln•ra 
tran•frnin1 h1 ri1ht, a. ton1 •s the c:onKhl i1 ellprns. Continc-ntal Shell C.:C..nlrnlion. Ju/r'" 
note 4, art. 2(2). Therefore, undtt lntcrnalional law, ruerlo Rico and the Unht-.1 St;itn 
can a1rcc In a comp.act of admi•lon who will re«itt lhc bt'nclit1 ol r11ploltin11 the t.Cll· 

brd. St't' Submer,(C"d Lllnd1 Act: ffrorin11 on S.J. Res. IJ, S. 291, S. 101, S. J07 Amr11d., S.J. 
Rn. II /Jrforr lhr Comm. on /nrrrior 11114 fruuf•, Al111iu, ISd Con1 .• ht Sea. 10fi6 (1953) 
(Jack Tate, Dcput1 Ltral Adviwr, Dc-p'I of State) (lnternatlonJ.I community llll(oncerned 
about war Unit~ Sllltct divide• ht ri1ht1 ottr 1r1bcd whh llatn) {hcreinafl('r cited •• 
ffC"11,in11 on Subrnrr1C"d Lllnds Act). 

IOI. In Ala~ma v, T('11a1, '47 U.S. 272 (1954) (per curlam) uatct challenged a db· 
propor1iflnatc grant of wabrd rl1hu to other Wies. kc p. 1133 1u/lr11. 

102. The Justke' Dcparimcnt broqht lhe 1ubmer1nl land• ca.-1 challcnl(ihll' the ri1ht 
of Gulf 11atct to the thrtt marine ll'lllurl llmlL Src Unhnl States v, Florida. '63 U.S. 121 
(1960); United Stain Y, l.ltuitlana, SM U.S. I (1960}. The clln:ulltt nttd nn1 agra with 
a cnngrruiorul 1rant ol 1eabrod ri1hu 10 a •late and cuuld therefore 1ttlr. to ow-rturn a 
conl{rtssion•I srant In • cnmpacl of adml•inn. CJ. Vt"to ol Bill Conttn1in1 Tilk to 
Ofbhore Linda. 19S2·195S Pu•. rArua 579 (Truman YCIO ol lint Submc11cd Landi Acl). 

JOS. 547 U.S. 272 (1950) (per curl1m). 
104. Sc• Daniel, Sowrci1n11 11nd Ot1111t'rJhip i" th• Morfinitll Sc11, S IATID9. L Ra;v, 

243, 248-!>6 (19SI) (dl11incllon be1ween owncnhlp of 1r•hed •nd 10\'ercl1nty OYCr .,·a1en, 
and dual rl1h11 In mar1inal sea). 

105. Eicc. Proclam11lon No. 2667, S c.F:a.. 47, 68 (1945). 
106. Sec A. Sinjeb, Land· lnckcd Stalct and the C.ontemponf'1' Ocn.n llqlme 903.0S 

(197!1) (unpubli1hnl }Ji.D. di-rtadon. Val~ Llw SchGOI) (on file whh Y•lir IAt11 Juvrn•I) 
(rorior 10 l!HS, lew claim• to contlnmtal lhel( nude and lhoae made largely c:onccrncd 
with fi1hln1 amw:rntlon). 

842 

Puerto Rican Seabed Righu 

over the sea.101 Both Congress and executive o£ficials premised the 
Submerged Lands Act on the separability or national 1upremacy and 
property righu over the seabed.1°1 Finally, the separability of pro~rty 
and (ull sovereignty rights in the high seas was recently evidenced hy 
American creation o( a 200-milc zone of "exclusive fishery manage· 
ment authority," in which the United Statn claimed the power to 
regulate one resource of the high seas without assening sovereignty 
over the area.'" . 

The Coun in United Slates 11. Califomia 11• viewed the possibility of 
international obligations concerning the seabed as bolstering the neces­
sity (or national control of the arca.111 The international community, 
however, has generally followed the American vic\v that sovereign 
rights over the high stas arc separate from n.ploitation rights over the 
rcsourca of sea lands.111 · 

Article 2 of the Continental Shtlf Convention of the 1958 Geneva 
Convention on the Law of the Sea accordf!d to coastal states the Cxclu· 
sivc pcnver to n.crcisc "'over the continental shelf sovereign rights (or 
the purpose of exploring it and exploiting its natural rnourcn." 111 

The Informal Composite Negotiating Ttxt of th< ongoing t.,w of the 
Sea Conference incorparates the sa1nc provision of coastal state righl 
to explore the shelf.11 ' Neither provi!\ion in any wily prevents a coastal 
state (ro1n consenting to alienate these righu.111 1'he Composite Text 

107. F.•n:. Prndamallon No. 2f"17, S C.F.R. 67, 68 (l!HS): Id. (""The diar.acter •• hi1h 
an1 ol the watcn 1bcwe the mntlnmtal llt<lf ind the rfsbt to their free ind unlmpednl 
navigation arc In no way thu1 aUrctrd.") 

108. Sec, e4., ffir•rin11 °" 5ubmrr1cd l.llftdt Acl, ,.,..,,.. no~ 100, al Sl2·14 (Douglas 
McKay, Sttrcuiry ol lnttdor) (United Stata con1rob aubnwracd landt. rqardlnt ol 
property rl1htt); S. atP. No. U5, llSd Cons .• ht Sea. S·6, rirprir11cd '" (1955] U-S. Coot 
CoNC. • An. Ntwt 1474, 1479 (Submersed Landi Act 1r1nt1 pro1icr11 rl1h11, nol cnn· 
11itu1ional ri1hu). /Jul '"" pp. 1146-47 i•/N (lcdcral pttmmmt by lnwvkln1 eminent 
domain can recapture •nY ICllbcd 1ranh). 

109. fi· l~•:f'1' Conacrnllon •nd Manac"mcnt Act of 1974, Pub. L No. !H-265, I§ IOI· 
102, 90 S1:1t, 356 (codified al 16 u.s.c. IS 1811-11112 (1976)). 

110. Hi ~.S. 19 (1947). 
Ill. lit. ·1t 35. 
112. ,s,., 4 M. WHnlMAfll, 01(;.Uf Of' hrn:aMA110NAL I.Aw 789·912 (1965) (dcttlopmcnl 

aod acer.plan« of ron1i1Kntal 1hcU tlocnillC'), Some n.atk>n1 ('Ofttinoc lo claim that the lhdf 
11 inKpanbk from the high lt'SI ind thcttfore not subjf:ct to 1pproprl11ion. Jcir 2 T11ird 
U.N. Confermtt on the Law ol th" Sn (Canu.1, VemL) (11th m11.) 152, U.N. ~tis No. 
L. 775. v.4 Uuly 29, 1974) (Mr. Upadhfa,.1, Nev.al delq:atc). Other nation• have clalmnl 
•1VC"~it1n1y nft'r holh the:: shell and the hi1h ar11. Sec I 5. I.Aw, R. C111Jac111LL • M. 
Nu•DQUHT, NEW DIUCTIONI IN THE I.Aw Of l'HE SL\ IS·IG (1975) (Bndlbn claim of com· 
plc1e 10\Trel1nty). 

I IS. 1:un1lnmtal Shell (~1nttntlun, 1uPr• nnte 4. •rl. 2(1): tir• ld. an. I (rl•ht 10 nploh 
lhelf lo limlb of e•Plnltabllllr): id. 1rt. S f'rl1h1a of the coa&tal State uwr the contlncnlal 
1helf do not 11fn:1 the lepl 11a1m of the aupcrjlC'l'nl wat"n u hl1h Ku'1· 

114. C:umpo1hc Tnc. 1utn11 no1c 4, arll. 76, 77(1) (coa1tal 11a1c rl1ht lo exploit seabed 
up to dillance of 200 naulkal mlln). 

115. Sec id. arL 77(!) (1i1ht1 to ahclf cxdud"" unln1 n.plondon CONCntcd to by 
c:oa11al tl•le): Contlntntal .Shell C.0Uwtn1kln, n1Pr• notr f, arl 2(2) (amt). 
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also propos,~ the creation 0£ a 200-milc economic zonc11 • undtr which 
coastal states have absolute rights "[or the purpose 0£ exploring and 
exploiting, conserving and tnanaging the natural resources, \Yhcthcr 
living or non-living, of the sea-bed and subsoil and 1hc superjaccnt 
watcrs,"•U In short, the right to exploit the seabed, properly defined, 
is simply a property right not nttnsarily commingled \Vith national 
supremacy. Thus a grant to Puerto Rico of seabed rights at admission 
would not be a "subtraction in (its] favor ••. from the national sover­
eignty of the United States.''111 · 

IV. Seabed Grant Proposal and Its Limitations 

The equal footing doctrine's rebuttahlc presumption of national 
property rights lo the seabed makes the right to exploit scal>Cd re· 

sources a negotiable condition in Pucr10 Rico's barg.iining for ad· 
mission.11 ' Thcrcforc Pucrto Rico should seek a specific grant of sr;1-

bed rights in a compact o( admission. The federal government can, 
however, constitutionally rcgulate or tcrminatc the rights to exploit 
the seabed secured in a compact .. The main protection available [or 
the island again.ft a ''taking" of its seabed rights is an explicit c;1lcula· 
tion o( just compensation in its compact o( admission. 

116. The economic zone 11 an •rea "200 nautkal miln from. the basdlnn lrnrn which 
the: breadth of the: tc:rrhorlal tea ii mcaM.lrn.I." Compusite Tew.I, 1uPr• nute 4, :ill. ~17. In 
the cc.onomk rouc 1he coasiill ltille hill al1t0lu1e 1iah1s u( c11.1dui1a1ion, 1r.11 nott· 117 
i11fre, a11d jurildictiun fur pur1M1M., of rnrard1. c:nvin1nmcnul prn<"nation, aud cou· 
atructiun, ire C.Um11osi1e Text, 111Pr• note 4, art. 56(1)(b). 

117. C.Umpotite Tell.I, •uPr• note 4, an. 56(1)(•). Cunlutl owr 1he «onomic ronc ancl 
control o~r lhr cuntincnlal shelf invoh-e a co11cumi1:int 200-mile limit. !itt id. arts, 67, 71.i. 
Allhouah M"l\'Crcian rl1ht1 for e1.plull11ion pur11utn :in: a!Jsllutc ln the shell, Jee id. arl. 
77(2). cua1tal 1latn ncn:rthclc.'11 ha,·e an aHirmatl"c duly under oenain conditions lo ai"e 
acn.'H to ulhcr Stain In lhe economic IOIM.', sec, ,,.., id. art. 69 {lantl·ltKkcd 1tate•1 ri1ht 
to 1tarlidp:ite in ex11lt1lUtion of CCOrM•mk ionn of adjl:1inin1 coa1ul 1talt'1). 

118. Unilrd S1a1n v. Te1.a1, 539 US. 707. 719 (19!'i0) (l•lunlity apinion). 
119. PUC'fto Rico'• bar1ai11in1 puosition woultl be 11n~n1thencd if It cuuld ellahli~h 

ownrnhip of 1he .cabcd a1 a commonwealth. Ste no1c.•s 5 • 100 111,,ro (rontro\·cnr u\cr 
uwnenhip of l1land'1 rahed; lsland'1 rl1h1 to conlint'nl;al shelf under International l;1w). 
Cun1re•'• 1ranl lo the lla1n In the Submc:r1c:d I.ands Acl 111 19r1~, Pub. I.. No. 83·SI, § 3, 
67 Still. 50 (codified at 4S US.C. I l~l l(a) (1970)), was mt•tl"alc.•t.I by a dnire to rnlurc 
hiduric 1i1lc to the state.. kc nulc 58 1upro, Historic Ihle Is IM1l, hnwe\"C'r, lll'Ct'IUff lo 
rlll'l'lO Rico'• dcmanJ1: C'Ullllrt'l.)ional power tu ct'tle kdenl land• Is .. 1,lt·narr" anti 
'"wi1hu11t limililliun." Alaham;a "· Tc: .. a1, 3.i7 U.S. 272, 273.74 (19S4) (l~r curiam), In 
c1111~uuiu11 the Submc:1·icd L;ind1 Act, the Court rclicd on hlsto1k title to the 1c:alX"d •Hill' 

. In sc;ard1in1 lor cungrc-•iunal intent 10 1r:int submc::r•ccl lands to the 11a1e at admiNion. 
!ire note 41 1uPre. t"nlcrat control of the lsl:ind'1 wabnl rc:1aurce1 while it remains a 
commonwr1.hh would not bar the bland from dai1nln1 the M•1urca al the titnl" It Kl'kt 
admiaaiun. 
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Puerto Rican Seabed Rights 

A. ConJideration.s /or 11 Sp~ci/ic Crant 

Puert" Rico may seek to include in any co1npact of ad1nis.sinn 
langu<1gc granting the island the right to explore and exploit the 
natural re!.ourccs u[ the seabed to the extent rrcognizcd hy the inter­
national 1:1nnmunity.1'0 In order to ensure that the grilnl o[ seabed 
rights to Puerto Rico \Viii be sufficiently sptti£ic, the language used in 
other grants of seabed rights should be replicau:J: 121 "The term 'nat­
urJI resources• includes, \vithout limiting the generality thereof, oil, 
gas, and all other mincrals," 111 including s.ind, gravel or coral, 1 ~3 and 
all otl1<"" living organisms sedentary to 1hc stabed.12' Puerto Rico's 
demau: -hould seek to cnco1npass all rights recognized by the United 
States i11 international agrcements.121 The grant should also follow 1hc 
Submerged Lands Act in alfirming the imperium rights of the United 
Statcs.11' 

1:.'0. Current lnlrmalional bw l:.vnn lht' fttOIRlhon of 1111wrtl1n rlir,hta owr 200 
mik•t nf M"alllt'd. Sf'r. Cum110,i1e 1'n.l, 1uPr11 note 4, arts. ~. 57. Al minimum, rurrlo Rko 
could ll"<'k the 1·iah1 lo c .. 11lore ht rahed In the limits of n11l11hahilhy, Jee note 5 su/•r•, 
ii 1i11:hl 11."'C'lfl:llit.cd In lhc <:nntint'ntal Shelf (Mwntion. sup,. nole 4, •rt. I, whkh the 
Uni1td Stall's has ralilird. R:uilications and Acuuions lo 1he Cunw.:ntions, U.N. Due. ST. 
Ll:c./S R1:v. I (Apr. 12, 1961). 

121. It i~ bc:toncl Ilic 1a11>e of Ibis Nolt" lo prnpMC lhe n•d lan1uaae of a 1nhrtl 
ann1. Such lanauaae will m111lre ex1rmlw: tK1J0lia1ion1 btta~ many 1irohlems nr dd· 
inition :11111 jurisdiction ex:ill. C/. Nute, Juri1dic-1ion Over lltc k•bcd: l"cni.dt"rll fcdcr•I· 
,\l•lt" l:o11tlir11, 12 U1.•. L ANN, 291, 29'J.9!) (1976) (nt;ahlishrnrnt ol ba1Cli1tc.•1 from which 
10 1nt'lll~111·c s1a1c control, ahiltina of coa1tlinn, ancl l1Ullullon and c11"ironnw:nti1I co111rul1 
:i1c iuitt'1 curn•nlly in dispule hrtwc."<'n fcclrn.I 1nd state IO~rnmcnta). In •ddititm, if 
the U11i1rtl Statt'1 were lo sian an lntr.nuttonal a11ttmt"nl aucb as the C..nmpu1ite Text, 
u1/tre note 4, before lht' hJand'1 bid lur tlatdu-1, lhe lan1ua1e of a acabi..'tl aranl wuultl 
ha\·e In an~•Hlll for anr intcrna1tonal ohlixatio111 the fctk1-al 1tn·ernmcnt had lnc:unctl. 

12'l. S11bmcr1N Lantis Act ol 19SS. M 2, 4S U.S.C. § 1501(c) (1910). 
12S. In 1he Con\'Ct"antt of Submcrartf l.a1Mh to 1"crritorin Acl of 1974, Pub. L No. 

93-4J5, § I, R8 Stat. 1210 (rurrml \'rniun at 411 U_~.C. ~ l?OS(a) (Supp. V 197S)). the llnhnl 
Sl;itc::s 1a1e Guam, lht' Vh·l(in hl:indt, and Amt'1ian Samoa Ihle lo 1hcir m:llfllinal mc;a. 
The 1un1 exn111ccl oil, 1as, 111MI other minerah Imm lhe pant bul lnc:ludrd "coral, a.anti 
and gra\1•1." ll1e inclnMun of both phra1e1 In the p1u1IOIC't) tnnt would lea\·c no dunbl 
as lu the mt':inh11 of Pucrtu Rko'1 dcm:inds for "minc1-al rcsourcn." 

12t. Com1•osite Text, 111/11• note 4, an. 77(4) (natunl l""CIOUKCI of lhcll lncluc.lc: "li"ln1 
urx;anisms bd11n1in1 to w:dt•nury Slll"Cin"). 

125. 111e rlahts could lndtMle thole acrtttl lllJUl'I In the Cnmpmhe Tnt, •uPr• note 
4, if h 1hunlcl he utllk-d or In lhe CINllinmUil Shell C.on\Tnliun, su/lr• note 4, which 
h:i1 alre:idy bttn ntificd by the Unilcd Stales, U'I!' nole 120 •u/Jr•. 

126. Snhtnc...._ .. 1 I.ands Act of 1953, !i 6, 45 U.S.C. " ISl4(a) (1970): 
(Tlht: lluilccl Slain tt·t:il11s all Its n;.n·iaatlm13l 1en·itutlc: anti rlahll In aml .,owen of 
l'l'll:Ulatinn ind c-1111trul ol uMI bnd~ anti na.,iicahlc w.:atcn for the: conath111io11al pur· 
110~11.., ul commc.·11.1•, n;n·hcalion, n;aliunal 1h·fe1uc, :ind lnlc:1n:.llonal :alfilln. all nl 
which r.hall be paramount 10. bu1 Rhall nut be dt't.'mcd lo Include, proprkury ri•hta 
of ow1lt'l\hip, or lhe rishu of manalfl'mc:nl, administn.tlon, k-asln1, use, and de"TClop­
mc1u of the lands and nalhmal rc~•ur«'I , , . Wtlccl In , , • 1he ttspccli\'C Stain, , , , 

Co1111rc:u ,.icwrd 11tl1 Kellon•• 1upcrnuow, but lncluckd h In 1he Act to ufquard 11aln11 
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B. Tiie Limits of a Gro11t lo Exploit Seabed ReJources 

The seabed is directly related to federal exercise of powers over 
national dcrcnse, the conduct o( foreign aHairs, world commrrcc, and 
navigation.1 2' Jn order to effect these constitutional powers, Congress 
is empowered both to enact laws r~ulating the seabcd1:r• and to take 
state sul.Jmcrgcd lands. 12• Congress can, therefore, subsequently reg­
ulate or take back in exercise o( its constitutional powers any right that 
it might grant to Puerto Rico in iu compact of admission. 

Such regulation or taking after admission is highly probable. Federal 
energy and environmental policies have recently I~ Congress to rcgu· 
late seabed mining.11° Treaties involving the seabed will likely limit 
exploitation by guaranteeing freedom of navigation and cable place­
ment.111 

The one safeguard that would be available to Puerto Rico if Con· 
grcss were to take back seabed righu granted in a compact of admission 
is that provided by the Filth Amendment: any taking by the federal 
government to exttute its constitutional powen must include just 
compensation.112 lf the federal government acquires ownership of the 

lhe national IOY!'rclpty conttml exprctKd In lhe Tidtl1111d1 C.u1. Sec ffearinc1 on S11b· 
merced Landi Acl, 1u1'r• note 100, at 1568 (~n. jackton) f'(TJhe con1tituticmal provision 
, , , It purely 1urphn anyway. If we haft exclmift richll under the C:Onstitution, tht·rc i1 
nothln1 we can do to chan1e it.'1 

127. The relation o( the 1eabcd to ti~ exerclie o( 1hclc Important kderal poW<'l1 i• 
evidenttd by the diflkulties th;at COnttfllt with milit.ary dekn5C, lorci1n alfain, cum· 
hk'rcc, and na,·ig:ation created in de¥elopin1 a comi1tmt United Stain policy on thf' law 
of the 1ea. See Hollick, BureauCT•I• •I Se11, In N1:w Ell.A or OaAN Pounc:s 1·2 (A. 
Hollick • R. 011ood ft.la. 1974) (law· o( tta encompauc1 complea array ul lnun that 
rnulttd In ll1Hlin1 Amcrlan policin). 

128. See, e.«., United States Y. Rands, !89 U.S. 121, 12.S (1967) ("power lo rt111latc 
na,iaation confcn upon the United Stalt1 a 'dominant KrViludc'" that cmpowt•n it to 
u._c 1ub~r1ed b.nd1 without compenutlon); United State1 v. Viralnia Elcc. • Power Co., 
365 U.S. 624, 627·28 (1961) (limilai). 

129. See, e.c., O._l;ahoma ea: rd. Phlllipt v. Guy F. A1kin10n C:O., .SI! U.S. 508, 5!4 
(19-41) (Conpns empowered to take 1ta1e'1 1ubmcf"IC'd lands In cxeKltr ul romhk'rcc 
power): Dlifornla 'f'. Unilcd State1, .S95 F.2d 261, 268 (9th Cir. 1968) (Uniltd Stalt'S can 
cundcran a1a1e'1 1ubmc,.cd lancb but mun ~y compensation; Jandl not vahadeu because: 
1ubmcr1td and unUICd). ·'°· See 49 u.s.C.A. I I.Soll (Wat Supp. 1978) (ufcty rqulaliom (or exploitation ol 
outer conthxntal lhcll). 

ISi. Ste C'.omposite Text, JH/Jr• note 4, arL S8 (freedom ol na•i1a1km In ccnnumk 
Jolte 1u;inntl'ft.I by coastal 1tatn); id. arL 79 (ri1ht lo lay submarine cabin and plpdinn 
on continental 1heH 1hTn to all Npalorln). 

1!1. U.S. Col'Cn. amt'nd. V ('nor 1hall 11rh·;111e pn1pcrly be taken for 1u1hlk Ute, whh· 
uut ju1l cum1K'lhillion''), Ahhuuich It na.•d nut com1'l'malt ttalC"I for 1t1hrnc.•rl(cd lantb 
u ... cn lnr the p11r1•u~ ol tt11ulatiuc na•i1atlun, su note 118 JU/wfl, tht kderal aon·1n· 
mc"Rt mu11 pru,·ick: com11Cnu.1ion (or. the rouckmnallun ol 1ta1C propccty lnr anr othC"r 
p11hlic purpote, See, e.11(., United Stain 'f', Carm;1ck, .S29 U.S. 2.SO, 242 (1946); California Y. 

United Stain. 99S F..2d 261, 2<i.S·64, 264 n.5 (9th Cir, 1968). 
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Puerto Rico1n seabed or regulates it so as to constitute a .. taking,1111• 

Puerto Rico should be reimbuncd. Although enviro111nental or naviga· 
tional limitations are likely to be viewed as regulation and there£orc 
noncompcnsable.114 American alienation of seabed rights by treaty 
should be treated as a taking."' 

Even though there must be compensation for any taking. Puerto 
Rico's property interest in the seabed might ~ undervalued. To en· 
force the constitutional mandate of just compensation, courts rely on 
"the concept of market value: the owner is entitled lo the fair market 
value of the property at the time of the taling."n• The "highest and 
most profitable use for which lhe properly is adaprable and needed, 
or is likely to be needed in the near future'" must be con!idrrnl in 
determining the fair market value.12' Future U5e n1ust be within a 
reasonable thue,n• based on a known and provable marke1,' 3 ' aud 
exploitable without substantial expenditure of capital.•4• An owner. 
such as Puerto Rico, would be compensated for the "highest and most 
profitable use" to which it put iu seabed at the time of taking. The 

U.S. Ahhou1h publk rcaulatinn can ttducc marlet value of prl\'ale land without 
cumpt•ru.atl1111, J.ee, e .... Vlllase of Euclid v. Ambltt Rnhy C:O., 272 U.S. S65 (19'l6) (UP· 
holtlimc 1onin1 ordinance a1 within 1tate'1 police power), an owner must bc annpcns.atrd 
If dt•111h"Ct.I ol all rcatonabk ttonomk Ute for the propcny rqulaial, Jee Cni11onl1. "F•ir" 
f.()mMn111fio" end rhe Accommodation l'owcr: Antidotn for the T11Ai"C /rnf1on• in Land 
Use Co"frownies, 75 Coww. L Rt.•. 1021, 1051 (1975) (under rea-.ablc ~ncliclal u1e 
test, landowner 1Uo~ ttalDftable economic return on propcrt,). See tenerolf7 C. Br.ac1:1, 
L'NO OWNl:ISHIP AND Uu 6.SO·.SI (2d ed. 1975) (lour propoaall commonly ulCd to ruoncile 
"poli~ JIOWl·r n. lakin1'). 

ll-t. See Unitn.I Statn Y, 422.978 Sc1u;nc Fc:el of Land, 445 F.2cl 1180, lllH n.7 (!hh 
Cir, IY71) (hi~ory ol Su11n:mc C:Ou1·1 call'I bo1Jin1 fl"ICUlation fur na\'ig:alional pUflJC.Jll:I 
noncompc111ablc): c/. Dunham, d l.ec•f •nd Economic Basi• for Cit1 Pl11nnit1c, SB eow ... 
L Rt:\'. 6!.IO, 6fi6·67 (1958) (rqulation to 1•rc\U1t 11ublic harm wilhln police power and 
noncompc:nt:ablt), 

135. Cf. Unittd Stain Y, 50 Foot RiRhl of Way or Scnltudc, In, 0.Cr and Acm11 
Cc·11ain Land, !!7 F.2d 956, 960 (3d Cir. 1964) (lakin1 n( land for pi~line to aid na\·i1:.1· 
lion 1M1ncum1K·1u<iblr; cum~1uble ii taken for any other rcatons). 

1:\6. Uniu·d ~ilatn 'f'. Re)·nuld1, .997 U.S. 14, 16 (1970) (fuolnote omitted): 1e• Oanlntlh 
v. United S1:.11n, 508 U.S. 271, 18.S (1999) (.just <umpcma1kln meant nlue at time ol 
t:.1 .. in1). 

137. United Stain ¥. 1.291.8.S Acrn of Land, 411 t'.2d 1081, 108.f (8th Cir. 1009); see 
Ohon \', Uni1nJ Stain, m U.S. 246, 255 (19!4) ("'hl1hn1 and IDOll profitable u-.:" Int). 

U8. See 11utt 197 sutwo (china atc1). 
U9. United St;iitn v. 1,291.B' Actn uf Land, 411 f.2d 1081, IDR-1 (6th Cir. 1009); Milb 

"· Unitrcl S1a1n. S6S F.2d 78, 81 (8th Cir. 1900). [\·Ide-nee o( mi1H.•nl1 may he U"'-'tl In 
cl1·1t•rminlnK 1he m;a1·kct \"aluc u( bnd, but futun: th:uiand fur lhe mineral mu~t ha\'C 
10111e ob}n:li\'C 1up1JUrt. "'Mere l'hnlc:al adaptalMllty tu 1 ~ dc!l'I nut n1:rbll1h ;ii 
mu .. et.'' United Stalcl ¥. Whilebunt, .S37 t•.2d 765, nt·'12 (4th Cir. 190.t) (luotnutc: 
omiued). · · 

140. Unlll,,J Statn v. 1291.83 Actts of Land, 411 •.. !.\I 1081, IOIH (litl1 Cir. l!Ni9); United 
Staict ¥. 2,63S.ot Acres of I.and, !!6 F.2d f.tG, 648 (fitli C:ir. 1964). The me"-' t>1i11rnc:e c1{ 

mi1irral dcp1111h1 ii not 1Urficien1; the minerals mu11 IK• ,.x11luital1ll'. See Milli v. Unilc-d 
S1ate1, JGJ t'.2d 78, 81 (8th Cir. IYGG). 
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minerals of the aubmcrgcd land y,·· .. • .. ••.I be treated as one clc1ncnt af· 
feeling the market value of the ~ ... ~ds taken, but would not be 
separately valucd."1 Puerto Rico woald not be compensated for the 
quantity of minerals in the land!l l'J'" (or any unknown minerals the 
lands containcd.1' 1 

Puerto Rico and the United SLL<'.li could agrtt that compensation 
be provided for those losses that cot''!'':• normally find noncompcnsahlc, 
and could provide at admission ;· '· .•rmula for calculating the com­
J>ensation. The lederal right to er·'·· 'nt domain cannot be abridged 
by contract,"' but the "t~ifth Ar".'"thncnt docs not prohibit land­
owners and the Government from :1:.:.~ccing between themselves as to 
what is just compensation for prop1·•·: ~ taken .... Nor docs it bar the111 
(rom embodying that agreement ir: ;• ·.:ontract ..• :•ut 

Various methods of adjusting ,,, : constitutional measure of just 
compensation could be devised. ~:···- example, a simple reasonable 
return above fair market value cot··<·. be agreed on to con1pcns.ate ror 
any unlnown uses of the lands at i.:··:· time of the taking. Second, the 
quantity and quality of minerals ~" the lands could be estimated at 
the time ol taking and then multip''•:<'. by a lixed price per unit agreed 
on in the compact of admission.14r. ,, court could be directed in the 
compact of admission to determin':" ·;le future income stream by this 
multiplication method, then subtr:·::~. expected cost of production­
in essence, to capitalize profits.14 • ~-··:~·':'to Rico could demand that this 
capitalized tstimate snve as the rr 1:··~·.:rc of compensation. 

141. Court1 haw: not pnmlnt'd ~ratt ··:.luadon ol lhe quantity and q1&alhy of 
mlnenl1, muhlplinl by a fixrd rrkr 1ter uni•. htt.i1111SC 1uch nluatlon 11 l(K't"Ulilllh-c •ncl 
una"rlillin. Srrrr, e.1 .. Cmrsi.a Kaolin CD."· L'ni1•·d Stain. 214 F.2d 284, 2M (r11h Cir. 19".t'I): 
Vnilnl Slain Y. L.and In Dry Bed, 14S f. Suw. :n4, 317·18 (S.U, Cal. 19S6): .. J. SAC&Mi\N, 

N1cHOU' T111: LA.w or [MINEffT DoNAIN I 15.22 (P. Rohan SJ n:v. ed. 1977) (valuation ul 
lancb cunL1inln1 mineral l'CIQUrcn). 

142. See note 141 suPT• (chins atet): Milb ,., Unilnl Sutn. SGS F.2d 78, 81 (81h Cir. 
1966) (mincrab In land mull br known and t:11"lohablc). 

143. $e1 Gcvq;la 't'. ChatLlftOOla, 264 l 1 .. '". ~72, 4rtG {1924) rtEJminc:nl domain b HI 

atlribule of 10.erel1n1y •••• h cannot ~ H~! "•·••tiered, and If •ttemptftf Co be i:onlraclnl 
away, ii may br raumcd •I will." (dlat!f, ... , •MftiUrd)): Contribulon lo ra. llo1p. v. 
Philadelphia, 2i5 U.S. 20, 25 (1917) (conlr.i··'. ···~trainln1 emlnmt domain "inc:Uicadous 
for want of powtt"). 

144. Alhrttht v. United Stain, 529 U.S. ~!"". ':iO! (1947) (dLltlnn omitted): urr Vnilnl 
Stain v. tuller, 409 U.5. 4811, 494 (1973) ("'(.·.,.111rn1 ma, ... pro,·idc ••. l11al J>lrlicul;ir 
elc:mcnu of \":llYC ur particular ri1h1t be p:• d for c\·cn 1huu1h In 1he ah!cncc of 111t.h 
prnYi1ion the C.nnstltuliun would nol rcqui11· 1•:.)·mc111.") 

145. C~ possibility Is tu a1n.-c to Ute I~·~· fair ma1-tcl \-aluc of 1he mincrall al lhe 
time nl the tat.ins a1 the fixnl price. 01 •:•"'"'!IC 1hl1 method can be u•-d only lll"IH'n 
flllilllity and quanlhy an accuratdy be nti"" · 

1'16. One court ha1 aca:plt'd lhc muhip""·: ·111 or co111haliHllon of p1nlit1 ntrdtnd iu 
an emiot"nl domain contnl. See SUic llh:' v·;·• C:omm'n v. NuflCI, 2'5 Ur. 547, 559, !7!1 
P.:ld 57!1. 58!1! (llJ(1!). Set at'11trall1 Nole, l'.:r "•m i11 F.mi11enl Dcur.-in (;ues-Use of f#1e 
Alulli/•liTalion Mt'lhod in l'11foi11a Ali11r~r11I ·:'·?sill, S6 A1•. L llt.Y. 75! (1!172) (ar1ui11K 
for thil melhod). 
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Although it requires speculation about future markets, technology, 
and return on invntment, the last method is well·known in the law,u' 
The valuation method is irrelevant unless a taking occurs: hut if &Ca· 

bed rights are taken, then some speculation is preferable to the al· 
tcmative of noncompcnsation for potential minerals in the seabed. 

C.Onclusion 

· The American experience with colonialism in the early hall ol this 
century"' has le£t the United States with r~ponsibility (or several 
small, economically poor dependencies.'" Some of these, like Pnerto 
Rico, may seek statehood unless they arc accorded a greater n•easure 
of sclf·govemmcnt.111 At-commodations between the (cdcral govern­
ment and an inco1ning state such as Puerto Rico, involving, inter nlia, 
rights to the seabed, could help the new state to overcome its ccononiic 
prolilcms. This Note has sho,vn that fur Puerto Rico the only h.1r lo 

the creation of such rights is political, not legal. The question is 
whether the present fifty sLi:tcs \Yould be willing to grant to Puerto 
Rico a right that states have not obtained or preserved for themselves. 

147. See, e .... State Hl1hway C'.omm'n Y. Nu""• 255 Or. S47, !56, 579 P.2d !'1'9, !84 
(196!) (11atins lhat ftftlumlly im11m1iblc a• praclkal maucr not lO Ull' capllallulion 
mr1hud in \'aluulon): 111 re Alla1 Pipeline Wrµ., 9 S.LC. 416, 421-40 (1941) (Oiapler X 
ol 8a11lru11tcy Act m1uh-c1 murll lu juclKt" whc1hcr rroflll;1niu1lon plam •re '"bir and 
l'1lt1i1:1hle, •nd ln1iblc": judsmml 111.ttah.atl'I pn1jc:ction1 of eaminp, rcmalnin1 m1nomic 
Jilt". and apit.ali1111ion rakt lor an1••ration1); l.R.C. I 167 (11ruju:Uo111 mml br made ul 
1111.:ful life ••Ml ob•ulclcrna: of ••tell in oimputin1 depn."t:iation). 

1411. Xe J. Pun, AMt:•1CA'1 CowNIAL t:11n.a1MtNT SI (l!YA) (Spanbh Amcrkan \Yar 
"u11C."nal lhe door of • colonial am:r lu lhe United Stltl'I'); Wontlwanl, Empirr Beyoml 
1l1e Sras, in 1"111: NATIONAL Eln.attl>ICI: !18·!7 (J. Blum 2d al. 1968) (en of manifoc 
ck11inf, impcriali11k: 1tlrrlnp, and white man'1 bunlm). 

149. See 1101e 148 'u/1r• (clthll .. urtt1): Uucr from Rulh C, Van ClcVC", Dlrtttur, 
Offitt cif Territorial Aflain. Dq1't nf the: lntrriur (Apr. 4, 1971) (on file wilh f•le ,,.., 
)0111,,•I) (01mpllinic per ca11i1a incolnC' of American lc'rrlt1trln): Oflice of the Commou­
wt.•:1hh uf PYCrto Rico, Balic lndwtrlal Facu un Punlo Rlm-1975 (1976) (rcporlin1 
l1land'1 per c.apiti lnatmt"). 

l!".O. Some 1cndment for 1Lalchnnd In lhe future hu, for n.1mplc, allO been rrpor1t'd 
In the \'irsln hland1. Su M•crkll1, Polilic•I AUiludn in Ill• f'ir1in J.Z.nd1, in V111G1N 
h&.\NPS l!I!, 20'l (J. Bou111h • R. Macrldil cd1. 1910). 

It i1 cuncrivable that Purrto IUm would 1eule lor ka than 11.akhood, If the arranre· 
ml'nl 01nferrrd l(l"Caln autonomy than lhat provkkd by the curttnt commonwealth 
11a1u1. t"or example, In 1975, after two ynn of delihcradon1, Ille Ad Hoc: Ad"ltory Group 
nn Puerto Rico, a commiuce com1xncd n( prelidenlial ap1N"linttt1 and deltpln chmcn 
hy the Gcn·rrnor of Puerto Rico, made lt1 recummrnda1ic1ns for .,-nter Iii.and rontrul 
n\·cr i1s ttonomk prurr.am1 and lntrn1atlu11al aHain. See R1:roaT or THE A• Hex: AD­
Ylwt.Y Gaour ON rucaro Rte0, CoMPACT or Pr.aMAHtHT UN10N lltTWl:tN Pu1:aro Rico 
AND Tiil: UN11l'.D 5t1'TU 117-100 (197!i). Prnident t"onl'• New Ycar'1 [\'r 1ta1chood proposal, 
howr,-cr, wa1 made in lieu of an ctMlontment n( lhe propoKJ comp.act, Teai of fo,d 
ruerlo Rieo Sr••enU"nt, N.Y. Timn. Jan. I, 1911, •t 5, col. I. The Pmiident apparrndy 
found ll1at 11.atehood within the American 1ptem wa1 morr 1unctive than a mo1c 
autonomou1 form of a>mmonweallh ata1u1. 
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11t-d Po/ ih&:i 
Returning Majesty To The Lat. A Modem Approach· 

Hon. Sonia Sotomayor' and Nicole A. Gordon" 

Even after participating in many different aspects of the practice of law, 
it is still possible to retain an enthusiasm and love for the law and its 
practice. It is also exciting to address future lawyers about the practice of 
law. This is not easy to do, unfortunately, in the context of recurring pub­
lic criticism about the judicial process.' 

The public expects the law to be static and predictable. The law, how­
ever, is uncertain and responds to changing circumstances. To the public, 
justice means that an obviously correct conclusion will be reached in 
every case. But what is "correct" is often difficult to discern when the law 
is attempting to balance competing interests and principles, such as the 
need to protect society from drugs as opposed to the need to enforce our 
constitutional right to be free from illegal searches and seizures.2 A con-

• This Article is based upon a speech that Judge Sotomayor delivcn:d in February 1996 as part 
or the Donahue l..cclun: Series. The Dooahue Lcdure Series is a progmn instilUled by the Suffolk 
University I.aw Review to co~ the Honorable Fnnl:: I. Dooahuc, former faculty member. 
lrustCC. and treasurer of Suffolk University. The Lecture Series serves as a tribute to Judge Dooahue's 
ac.complishmcnts in encouraging academic escellmcc af. Suffolk Uoivcnity Law School. Each lcctmc 
in the series is designed to address contcmpOnrY legal issues and expose the Suffolk Univasity 
community to outstanding authorities in various fields of law. 

t Judge. United Swes District Court. Southern District or New Yori:; A.B. 1976. Princetoo 
University; J.D. 1979, Yale Law School. Judge Sotomayor previously practiced as a commercial litiga· 
lion partner at Pavia & Harcourt. a New York Oty law firm. and served as a member of the New 
Yori: Oty Campaign F"UWlCC Board, the New Yori: S...., Mottgage Agency, and the Puerto Rican 
Legal Defense and llducmioo Fund. Prioc 10 cnl<ring private practice. Judge Sotomayoc was an Assis· 
tant District Attorney in New York Cou.aty. 

tt Executi"' Ditoctor. New Yori: Oty Campaign Finana: Board; A.B. 1974, Barnard C<>Ucgc; 
J.D. 19TI, Columbia Ua.i~ity School of Law. Ms. Gordon has previously served in other private and 
government positions. including Counsel to the ClWnnan of the New York Stale Commission on 
Government Integrity. She is also the current President of the Council on Oovcmmcntal Ethics Laws 
(COGFJ...), lhc umbrella organiz.ation for ethics,_ lobbying, campaign finance. and fit:cdom of informa­
tion agencies in the Unite.d States and Canada. The views expressed in this article arc not ncccssarily 
those of the New York Oty Campaign F"ID8Doc Board Or COGEL 

I. See, e.g., Katharine Q. Scclyc. Dok, Citing 'Crisis''in tM Courts, Anacb Appointmmts by 
Clinton, N.Y. TudES. Ape. 20. 1996. 11 Al (dcscnl>ing Sco.ator Dole's criticism of liberal ideology or 
Clinton judicial appointments and American Bar Association); John Stosscl, Protect Us From Legal 
Vulairu, WAIL Sr. I. Ian. 2, 1996, II 8 (asserting clamage manufiictur= ha.., done 10 socidy 

"trivial" compared with hann lawyers do); Don Van Nana Jr .. Group Urgu More Scrutiny For Uzw­
~rs. N.Y. TIMES, Nov. 10, 199S, at 81 (discussing New York State committee's rccommeodati.oas f<X' 
improving legal system and combatting: public criticism). · 

2. See generally S WAYNE R. LAFAVE. SEAR.Ci AND SEIZURE: A TltF.ATISE ON 11IE FouRm 
AMENl>MENT (ld ed. 1996) (explaining exclusionary rule protects comtitutional right to be secure 
against unreasonable searches and seizures). 
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fused public, finding itself at odds with the results of particular judicial 
decisions, experiences increased cynicism about the law.' 

Unfortunately, lawyers themselves sometimes feed that cynicism by 
joining a chorus of critics of the system, instead of helping to reform it or 
helping the public to understand the conflicting factual claims and legal 
principles involved in particular cases.' Similarly, instead of attempting to 
control criminal or unethical conduct occurring in our profession, and 
promoting the honorable work of most of us, many lawyers respond by 
denigrating the professionals in certain practice areas, like personal injury 
law. Further, many neglect to focus on the core issues that rightly trouble 
the public, such as whether there is fraud and deceit in the prosecution of 
claims, and if so, what we should do about it. 

Today, we need to discuss how we can satisfy societal expectations 
about "The Law" and help create a better atmosphere in which public 
officials, and especially lawyers and judges, can inspire more confidence 
and respect for the "majesty of the law" and for the people whose profes­
sional lives are devoted to it. 

I. THE LAW As A DYNAMIC SYSTEM 

The law that lawyers practice and judges declare is not a definitive, 
capital "L" law that many would like to think exists. In his classic work, 
Law and the Modem Mind, Jerome Frank aptly summarized the paradox 
existing in society's attitude towards law and its practitioners: 

The lay attitude towards lawyers is a compound of contradictions, a 
mingling of respect and derision. Although lawyers occupy leading posi­
tions in government and industry, although the public looks to them for 
guidance in meeting its most vital problems, yet concurrently it sneers at 
them as tricksters and quibblers. 

Respect for the bar is not difficult to explain. Justice, the protection of 
life, the sanctity of property, the direction of social control-these funda­
mentals are the business of the law and of its ministers. the lawyers . ... 

3. See Judge Baer's Mess, N.Y. TIMES, Apr. 3, 1996, at Al4 (criticizing federal judge's reversal 
. of initial exclusion of drugs and confession as unconstitutional seizure); see also Bruce D. Collins, 
Layman's View of Lawyers Ignores the Bar'.r Good Deeds, CORP. LEGAL TIMES, Mar. 1996, at 8 (ex· 
pressing concern that public may judge entire profession based on mass tort and divorce attorneys). 
According to one editorial, "[o]ne of the major troubles with most lawyers is that they actually believe 
their profession is malting the United St.ates a better plac.e to live." Time For Real Legal Reform Is 
Now, Before Lawyers Bring Nation Down, Series: T~ Trouble wiih l.Awyers, Pr. LAUDERDALE SUN· 
SENTINEL. Jan. 4, 1996, at 14A. Further, 1he newspaper opined that lawyers' "continued assertion that 
the legal system works in the best inleresl of lhe nation demonstrates the immense human capacity for 
self.delusion." Id. 

4. See Max Boot, Stop Appeasing the Cla.fs Action Monster, WALL ST. J., May 8, 1996, at Al5 
{detailing how corporate mass.tort defense lawyers criticize class actions yet offer few alternatives or 
solutions). 
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But coupled with a deference towards their function there is cynical 
disdain of the lawyers themselves .... The layman, despite the fact that 
he constantly calls upon lawyers for advice on innumerous questions, 
public and domestic, regards lawyers as equivocators, artists in double­
deaJing, masters of chicane.j 

3 

Frank, a noted judge of the Court of Appeals for the Second Circuit and 
a founder of the school of "Legal Realism," postulated that the public's 
distrust of lawyers arises because the law is "uncertain, indefinite, [and] 
subject to incalculable changes," while the public instead needs and wants 
certainty and clarity from the law.' Because a lawyer's work entails chang­
ing factual patterns presented within a continually evolving legal structure, 
it appears to the public that lawyers obfuscate and distort what should be 
clear. Frank, however, pointed out that the very nature of our common law 
is based upon the Jack of certainty: 

The constant development of unprecedented problems requires a legal 
system capable of fluidity and pliancy. Our society would be strait-jack­
eted were not the courts, with the able assistance of the lawyers, con­
stantly overhauling the law and adapting it to the realities of ever-chang­
ing social, industrial and political conditions; although changes cannot be 
made lightly, yet law must be more or less impermanent, experimental 
and therefore not nicely calculable. Much of the uncertainty of law is not 
an unfortunate accident: it is of immense social value. 7 

Frank believed that in the complex, fast-paced modem era, lawyers do 
themselves a disservice by acceding to the public myth that law can be 
certain and stable. He advocated that lawyers themselves accept the prem­
ise that law is not a fixed concept and that change in the law is inevitable 
and to be welcomed: "Without abating our insistence that the lawyers do 
the best they can, we can then manfully [sic] endure inevitable short-com­
ings, errors and inconsistencies in the administration of justice because we 
can realize that perfection is not possible."' 

Frank's thesis, set forth in 1930, should continue to attract examination 
today. It supports a pride that lawyers can take in what they do and how 
they do it. The law can change its direction entirely, as when Brown v. 
Board .of Education' overturned Plessy v. Ferguson,'0 or as the common 

5. JEROME FRANK, LAW AND nm MODERN MIND 3 (Anchor Books 1963) (1930). 
6. Id. at 5. In the preface to the sixth printing of LA w AND THE MODERN MIND, Frank took 

issue with the notion that his theories and their advocates constituted a school. Id. al viii-xii. Instead, 
Frarlk preferred to be viewed as a "factual realist" or as he described himself, a "fact skeptic" as op­
posed to a "rule skeptic." Id. at xii. 

7. Id. at 6-7 (footnotes omitted). 
8. Id. at 277. 
9. 347 U.S. 483 (1954). 

10. 163 U.S. 537 (1896). 
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law has gradually done by altering the standards of products liability law 
directly contrary to the originally restricted view that instructed "caveat 
emptor."" As these cases show, change-sometimes radical change-<:an 
and does occur in a legal system that serves a society whose social policy 
itself changes. It is our responsibility to explain to the public how an often 
unpredictable system of justice is one that serves a productive, civilized, 
but always evolving, society. 

Lawyers must also continually explain various reasons for the law's 
unpredictability. First, as Frank explains, laws are written generally and 
then applied to different factual situations. 12 The facts of any given case 
may not be within the contemplation of the original law." Second, many 
laws as written give rise to more than one interpretation (or, as happens 
among the circuit courts, differing or even majority and minority 
views). 14 Third, a given judge (or judges) may develop a novel approach 
to a specific set of facts or legal framework that pushes the law in a new 
direction." Fourth, the function of the law at a trial is not simply to pro­
vide a framework to search for the truth, as understood by the public, but 
it is to do so in a way that protects constitutional rights. 16 Against these 
and other constraints, including, as Frank observed, an unknown fac­
tor-i.e., which version of the facts a judge or jury will credit-<:ompetent 
lawyers are often unable to predict reliably what the outcome of a particu­
lar case will be for their clients." 

11. See w. PAGE KEEroN ET AL., PROSSER AND KEEToN ON nrE LAW OF TORTS §§ 95·96, at 
677-83 (5th ed. 1984) (outlining movement from notion of caveat emptor to liability for losses caused 
by defective products); RESTATEMENT (SECOND) OF TORTS § 402A cmt. b (1965) (detailing corrunon 
law evolution of liability for defective products). 

12. See FRANK, supra note 5, at xii (describing how courts apply legal rules to unique cases). 
13. See id. at 127-28 (crit_icizing mechanistic approach to law that would treat people like mathe· 

matical entities to achieve predictability). 
14. See id. at 121 (discussing statistical evidence concerning difference between judges). 
15. See Jeremy Paul, First Principles, 25 CONN. L. REV. 923, 936 (1993) (discussing how cases 

of first impression force judges to create law and affect law's unpredictability). 
16. See United States v. Filani, 74 F.3d 378, 383-84 (2d Cir. 1996) (discussing varied goals of the 

trial in American jurisprudence). In Filani, the United States Court of Appeals for the Second Circuit 
considered a drug conviction based on the judge's improper questioning of the defendant. Id. at 382· 
83. In discussing the history and role of trial judges in England and the United States, the court stated: 

One of the reasons for allowing an English judge greater latitude to interrogate witnesses is 
that a British trial, so it is said, is a search for the truth. In our jurisprudence a search for 
the truth is only one of the trial's goals; other important values-individual freedom being 
a good example-are served by an attorney insisting on preserving the accused's right to 
remain silent or by objecting to incriminating evidence seized in violation of an accused's 
Fourth Amendment rights. The successful assertion of these rights does not aid-and may 
actually impede--the search for truth. 

Id. at 384. 
17. FRANK, supra note 5, at xiv-xv. Of course. there are many instances in which lawyers can 

predict reliably what the outcome of a particular case will be. See Rodney J. Uphoff. The Criminal 
Deferue Lawyer as Effective Negotiator: A Systematic Approach, 2 CLINICAL L. REV. 73, 83-86 (1995) 
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This necessary state of flux, as well as our reliance on the adversary 
system, give rise to a cynicism expressed by Benjamin Franklin in the 
mid-seventeen hundreds, but equally reflective of the public mood today: 

I know you lawyers can with ease 
Twist words and meanings as you please; 
That language, by your skill made pliant, 
Will bend, to favor every client; 
That 'tis the fee limits the sense 
To make out either side's pretense, 
When you peruse the clearest case, 
You see it with a double face .... 
Hence is the Bar with fees 'supplied;­
Hence eloquence takes either side .... 
And now we're well secured by law, 
Till the next brother find a flaw." 

This image raises perhaps the greatest fear about the role of law and 
lawyers: that on the same facts, and presented with the same law, two 
judges or juries would reach different results in the same case because of 
a lawyer's presentation." Whether the concern is that only the wealthy 
can afford the best lawyers, or simply that the more "eloquent" attorney 
can get a better result, it is an intimidating possibility to a public that 
seeks certainty and justice from the law. From the vantage of a judge, 
however, it. is not a correct or complete picture of what happens in the 
courtroom. (In extreme cases, of course, a lawyer (or a judge or jury) can 
be entirely incompetent or otherwise entirely fail to do a proper job.) To 
the extent judges and juries reach different results, however, much more, 
as Frank observed, may be attributable to the reality that judges and juries 
react differently to facts because their life experiences are different. '0 

Working from the same facts and within the confines of the same law, 
however, it seems that gross disparities in result do not frequently oc­
cur. 21 But the law does evolve, and to assist its evolution and at the same 

(analyzing systemic pressures to plea bargain in criminal cases). Cases that reach the trial stage do not 
reflect the multitude of cases resolved early-even before the complaint stage-precisely because the 
parties have quite a clear expectation of how their case would be decided. See id. at 83 (noting some 
defendants readily admit guilt and acknowledge responsibility for wrongs committed). 

18. Benjamin Franklin, Poor Richard's Opinion, in LAW: A TREASURY OF ART AND LITERAruRE 
151. 151 (Sara Robb;ns ed .• 1990). 

19. Compare BMW v. Gore, 116 S. a. 1589, 1592-94 (1996) (considering constitutionality of $2 
million punitive damages award for undisclosed automobile paint repairs). with Yates v. BMW, 642 
So. 2d 937. 938 (Ala. Civ. App. 1993) (noting jury in virtually identical Alabama fraudulent car re­
painting lawsuit awarded no punitive damages), cert. quashed as improvidently granted by, 642 So. 2d 
937 (Ala. 1993). 

20. See FRANK, supra note 5, al xii-xiii (recognizing judge and juries bring personal prejudices to 
trials). 

21. This conclusion is based both on personal experience as a judge and on the statistically small 
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time maintain their own credibility, lawyers must dispel the view that they 
are dishonest, dissembling, hypocritical, or that Ben Franklin's description 
is correctly derisive." . 

Frank's point that the public fails to appreciate the importance of indef­
initeness in the law must be addressed through better education of the 
public by lawyers and others, including government officials. 23 In addi­
tion, the public has other needs relating to the law: the need, for example, 
for lawyers to act honorably, beyond what any law, regulation, or pro­
fessional rule may require. This need requires a different response. 

II. MORALITY IN PuBLIC SERVICE 

What are our expectations of lawyers, judges, and of public servants 
generally? Over the years, the response to scandal and disappointment in 
lawyers and in our public officials has varied. A history of ethical codes 
that have apparently not provided sufficient guidance to practitioners has 
recently led to tighter restrictions. In the public sphere, we have for some 
time been engaged in passing laws and regulations intended to curb un­
worthy behavior." This may not always be adequate for public officials 
or for lawyers. Some would argue that reliance on regulations alone de­
fuses the notion of personal responsibility and accountability. 

Charles Dickens on a visit to the United States in the nineteenth century 
described his sorrow when confronted with the American approach to 
regulating gifts to public servants: 

The Post Office is a very compact and very beautiful building. In one of 
the departments, among a collection of rare and curious articles, are 
deposited the presents which have been made from time to time to the 

number of jury verdicts set aside or new trials ordered by judges. Of course, case Jaw principles re­
quire that appellate courts give jury verdicts a great deal of deference. See Honda Motor Co. v. Oberg, 
114 S. Ct. 2331, 2336-38 (1994) (stating civil jury verdicts historically afforded deference on judicial 
review 11nless damages too large); United States v. Powell, 469 U.S. 57, 67 (1984) (commenting that 
deference to jury's collective judgment brings clement of finality to criminal process); Binder v. Long 
Island Lighting Co., 57 F.3d 193, 201-02 (2d Cir. 1995) (finding appellate court grants "strong pre­
sumption of correctness" when reviewing whether jury verdict "seriously erroneous"); Piesco v. Koch, 
12 F.3d 332, 345 (2d Cir. 1993) (requiring "seriously erroneous .. verdict for grant of new trial); 
Dunlap-McCuller v. Riese Org., 980 F.2d 153. 158 (2d Cir. 1992) (requiring "egregious" jury verdict 
for new trial); Smith v. Lightning Bolt Prods .. Inc., 861 F.2d 363, 370 (2d Cir. 1988) (noting no new 
triaJ unless verdict "seriously erroneous" or miscarriage of justice). 

22. See Franklin, supra no1e 18, at 151 (expressing cynicism toward attorney's role in courtroom). 
23. Set! Roberta Cooper Ramo, Law Day More Important than Ever for Keeping Strong, Cm. 

DAILY L. BULL., Apr. 27, 1996, at 8 (emphasizing importance of legal profession keeping ci1izenry 
well informed about Constitution and legal system). 

24. See infra note 26 and accompanying text (discussing laws designed to prevent and punish 
public corruption); note 27 and accompanying text (describing Jaws and regulations applicable lo pub­
lic affairs); note 55 and accompanying text (outlining rule of professional responsibility prohibiting 
lawyer-client sexual relations). 
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American ambassadors at foreign courts by the various potentates to 
whom they were the accredited agents of the Republic; gifts which by 
the law they are not permitted to retain. I confess that I looked upon this 
as a very painful exhibition, and one by no means flattering to the na­
tional standard of honesty and honour. That can scarcely be a high state 
of moral feeling which imagines a gentleman of repute and station likely 
to be corrupted, in the discharge of his duty, by the present of a snuff­
box, or. a richly-mounted sword, or an Eastern shawl; and surely the 
Nation who reposes confidence in her appointed servants, is likely to be 
better served, than she who makes them the subject of such very mean 
and paltry suspicions." 

7 

There is indeed a national plethora of legislation at every level of gov­
ernment restricting activities of go.vemment officials." This legislation, 
among other things, controls the receipt of gifts; limits the amounts of 
fees, and honoraria and outside employment; restricts post-employment 
contact with government; curbs the extent of political activities; requires 
the acceptance of the lowest (but not necessarily best) bids on government 
contracts; and sets prohibitions on the manner and ways in which to ad­
dress financial and other conflicts." These rules are extremely important, 
even vital, notwithstanding Dickens' eloquent statement to the contrary. 
They protect the public from many kinds of inappropriate influences on 
government officials, and they perform another crucial service in provid­
ing guidance to and protecting those they regulate. Public servants have 
sometimes walked a fine line or walked over the line between gifts and 
bribes.28 If specific rules have their place, however, that does not mean 
that we should limit the standard we apply to public officials to the tech­
nical question of whether those rules have been broken, rather than aspir­
ing to the highest in moral behavior. As a "Nation," we have not suffi-

25. CHARLES DICK.ENS, AMERICAN NOTES AND PlcnJRES FROM ITALY 123 (Oxford Univ. Press 
1957) (1842). It is interesling that in England there is now a heightened sense that laws or rules are in 
fact needed lo regulate the behavior of public officials. Ste COMMITI'EE ON STANDARDS IN PuBLIC 

LIFE, FIRST REPORT, 1995, Cmnd 2850-1, nl 3 (urging remedial legislative action to counter public 
discontent with ethical standards of public officials). 

26. Ste, e.g., 18 U.S.C. § 201 (1994) (forbidding public official from seeking or receiving bribe to 
influence perfonnance of official ace}; 18 U.S.C. § 666 (1994) (prohibiting agent of state, local or 
Indian tribal government from soliciting or receiving bribe); MASS. GEN. LAWS ch. 268A, §§ 1-25 
(1994) (setting forth antibribery and conflict of interest laws for state, county and .municipal employ­
ees). 

27. Ste generally COUNaL ON GOVERNMEl'ITAL Ennes LAws, THE COUNCIL OF STATE Gov'TS, 
COGEL BLUE BOOK (Joyce Bullock ed., 9th ed. 1993) (compiling infonnation on laws governing 
campaign finance, ethics, lobbying and judicial conduct nationwide). 

28. Set Jane Fritsch. The Envelope, Plta.fe: A Bribe's Not a Bribe When It's a Donation, N.Y. 
TIMES, Jan. 28, 1996, at DI (revealing subtle distinction between illegal bribes and legaJ campaign 
contributions to politicians); S1ephen Kurkjian. Ferber's Conviction Spurs Widening of Probe, BOSTON 

GLOBE, Aug. 15, 1996. at 85 (reporting planned investigation of MassachusetlS politicians after cor­
ruption conviction of former financial advisor lo state agencies). 
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cienlly emphasized the importance of professional morality in public ser­
vice, whether among our government officials or our lawyers. Instead, we 
overemphasize social morality, concentrating on personal scandals that we 
cannot regulate, then pass detailed rules, hoping to elevate professional 
behavior in that way. If we limit our expectations to what is specifically 
regulated (and sometimes over-regulated), we may in effect degrade the 
offices and the people who hold them. 

In other countries, public morality is approached differently. In Europe, 
for example, public officials often have greater discretion, are better paid, 
and are held to higher standards of behavior, in some instances resigning 
their office if there is the hint of financial scandal in their work.29 

The tolerance in this country for questionable behavior by public offi­
cials is illustrated by the persistence of extremely troubling-but le­
gal-practices in the public arena. In one of the murkiest and least well­
controlled areas, we find ourselves debating what the quid pro quo's are 
for campaign contributions. Here we have abandoned standards we would 
surely apply in any other context. We would never condone private gifts 
to judges about to decide a case implicating the gift-givers' interests.30 

Yet our system of election fi.nancing permits extensive private, including 
corporate, financing of candidates' campaigns, raising again and again the 
question what the difference is between contributions and bribes and how 
legislators or other officials can operate objectively on behalf of the elec­
torate." Can elected officials say with credibility that they are carrying 
out the mandate of a "democratic" society, representing only the general 
public good, when private money plays such a large role in their cam­
paigns? If they cannot, the public must demand a change in the role of 
private money or find other ways, such as through strict, well-enforced 
regulation, to ensure that politicians are not inappropriately influenced in 
their legislative or executive decision-making by the interests that give 
them contributions-" As Congress revamps many questionable practices, 
including the receipt of gifts from lobbyists, it must monitor to the 
public's satisfaction both whether inappropriate activity is being left un-

29. See generally Marie Davies. The Public Administrative Law Context of Ethics Requirements 
for West German and American Public Officials: A Comparative Analysis, 18 GA. J. INT'L & COMP. 
L. 319 ()988) (detailing differences between ethics regulations for American and German public offi­
cials). 

30. Cf Scott D. Wiener, Note, Popular Justice: State Judicial Elections and Procedural Due 
Process, 31 HARV. C.R.-C.L. L. REV. 187, 194 (1996) (discussing Texas attorney Joe Jemail's $10,000 
campaign contribution to judge in Texaco-Pennzoil case). 

31. See Fritsch, supra note 28, at DI (reporting influence of specia1 interest money as serious 
political issue). 

32. See Jamin Raskin & John Bonifaz, The Constitutional Imperative and Practical Superioriry of 
Democratically Financed Elections, 94 COLUM. L. REV. 1160, 1160 (1994) (proposing replacement of 
federal election finance system with total public financing of congressional campaigns). 
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regulated and whether laws and regulations that are put in place are ac­
tually enforced. The continued failure to do this has greatly damaged 
public trust in officials and exacerbated the public's sense that no higher 
morality is in place by which public officials measure their conduct. 

Similarly, the public wonders whether lawyers have enforceable rules of 
self-government or any kind of defined morality. Professional codes tend 
to speak in terms of ethical presumptions, without prescribing what law­
yers should do in specific, troubling situations. For example, almost all 
professional codes require that a lawyer should represent a client zealously 
within the bounds of the law and may not suborn perjury or the creation 
of false documents." But no rule guides a lawyer who is merely left with 
a firm and abiding conviction that what is being said or proffered by a 
witness or client is false. Rules might be ill-suited to answer such dilem­
mas, but moral imperatives, or what Lord Moulton described in 1924 as 
"Obedience to the Unenforceable," may be more helpful." 

Lord Moulton, to be sure a man of his time, spoke of Obedience to the 
Unenforceable as a standard that people live up to despite the fact that no 
law can force them to do so." He gave as an example the conduct of the 
men aboard the Titanic who, facing imminent death, nevertheless adhered 
to the principle that women and children should be saved first: 

Law did not require it. Force could not have compelled it in the face of 
almost certain death. It was merely a piece of good Manners .... The 
feeling of obedience to the Unenforceable was so strong that at that ter­
rible moment all behaved as, if they could look back, they would wish to 
have behaved.111 

Our public officials and lawyers should also be prepared to adopt a 
culture that depends upon subjective accountability as well as well-de­
fined, consistent rules and regulations: 

The difference between the true lawyer and those men who consider the 
law merely a trade is that the latter seek to find ways to permit their 
clients lo violate the moral standards of society without overstepping the 
letter of the law, while the former look for principles which will per­
suade their clients to keep within the limits of the spirit of the law in 
common moral standards.37 

33. s~~ MODEL RULES OF PROFESSIONAL CONDUCT Rule 3.3 (1995) (noting candor townrd tribu­
nal prevents lawyer from offering false evidence); MODF.L CODE OF PROFESSIONAL RESPONSIBILITY 
EC 7-1, 7-6 (1983) (declaring lawyer's duties lo client and legal system). 

34. Lord Moulton, law and Ma1111~rs, An.ANTIC MONllfl.Y, July 1924, at I, L Lord Moulton, a 
judge and member of the British Parliament, served M Minister of Munitions for Great Britain at the 
outbreak of World War I. Id. 

35. Id. 
36. Id. at 4. 
37. PIERO CALAMANDREI, EULOGY OF JUDGES 45 (John Clarke Adams & C. Abboll Phillips, Jr. 
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III. THE BAR'S REsPONSIBILITY 

What is the responsibility of a practicing lawyer, and how could 
lawyers' behavior be changed in ways to encourage greater respect for the 
legal profession? To take one example of a tolerated but unacceptable 
pattern, Jet us examine the lying and misrepresentation that occurs in 
court. 

Lawyers are not routinely confronted with the clear-cut dilemma that a 
client proposes to "lie" on the stand. A client presents a version of the 
facts, and lawyers rarely have independent, first-hand knowledge of them. 
(In criminal cases, clients frequently choose not to take the stand, often on 
the advice of an attorney, advice that is given for any number of reasons, 
including the risk of presenting perjured testimony.) Some number of 
these witnesses lie, including some for the prosecution and some for the 
defense, and their lawyers suspect as much. What more commonly occurs 
is that witnesses, often unconsciously, allow selectivity, prejudice, and 
emotion to color their perceptions. Even when two witnesses directly 
contradict one another, both may be "telling the truth" from their own 
point of view or to the best of their recollection. Real life is complex, and 
we have chosen to use the adversarial system to sort out the truth as best 
it can.38 

To maintain credibility in the system, however, we must study how 
well we do in fact get at the "truth." Lying is risky in the courtroom, but 
not generally because of the threat of a perjury indictment. It is risky 
because each side has the opportunity, through discovery, independent 
investigation, and cross-examination, to expose falsehood." But the ad­
versarial system may not always be wholly adequate to the task of expos­
ing wrong-doing and false or inflated claims. Empirical studies have been 
performed, for example, that examine the reliability of witnesses and ju­
rors."' Many factors influence witnesses and juries, including subcon­
scious racism and other prejudices. As a profession, we should seek, based 

trans., 1942). 
38. Ser: SJSSELA BOK, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE 158-59 (1978) (ana­

lyzing how adversary system sometimes encourages attorneys to argue credibility of knowingly perju­
rious clients). 

39. See FED. R. C1v. P. 26-37 (setting forth rules governing depositions and discovery in federal 
civil cases); FED. R. CRIM. P. 16 (establishing rules of evidentiary disclosure by both government and 
defendant in criminal cases); FED. R. EVID. 601 (allowing impeachment of witness' credibility). 

40. Set: generally JEFFREY T. FREDERICK, THE PSYCHOLOGY OF TiiE. AMERICAN JURY ( 1987) (pre­
senting social scientific research on jury behavior and persuasion); SAUL M. KASSIN & LAWRENCE S. 
WRIGHTSMAN, THE AMERICAN JURY ON TRIAL: PSYCHOLOGICAL PERsPEcnVES (1988) (analyzing jury 
reliability and phases of jury trial); Christopher M. Walters, Note, Admission of Expert Testimony on 
Eyewitness Identification, 73 CAL. L. REV. 1402 (1985} (discussing expert witness reliability in eye­
witness identification cases). 
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upon empirical evidence, ways in which to improve our ability to arrive at 
the truth. If we undertake this seriously, we will not only do well by the 
cause of justice, but we will justifiably improve the public's opinion of 
our profession. 

The adversary system may also be ill-suited to resolve certain types of 
disputes such as those presented by "battles of the experts" in medical 
malpractice and many other kinds of cases. There is recurring debate about 
the ability of jurors to evaluate such evidence. The Supreme Court of the 
United States, in Daubert v. Merrell Dow Pharmaceuticals, Inc.," has 
reacted to this debate by expanding the judge's function to require that 
scientific testimony be evaluated more stringently before it can be present­
ed to the jury." Certainly, the battle of the experts undermines public 
confidence not only in the certainty of the law, but in another desired bed­
rock, the certainty of science. We must revisit whether other methods of 
inquiry into specialized areas-such as the use of court-appointed experts 
or Special Masters who share their conclusions with juries-may be more 
useful to resolve these kinds of disputes. The current system, in this par­
ticular respect, should somehow be made to work better or should be 
critically evaluated, and if necessary, replaced. 

Finally, the adversary system, almost by definition, cannot address the 
gray area of the "truth" present in most cases because the system tends to 
produce all-or-nothing winners and losers. This is why settlements and 
new forms of "alternative dispute resolution" are so important.43 Dickens' 
remark that honorable lawyers admonish their clients to "[s]uffer any 
wrong that can be done you, rather than come here [to the courts],'' is still 
timely for many litigants." The adversary system has its limitations under 
the best of circumstances, and so we must explain why the benefits of the 
system outweigh those limitations. If, as has been said of democracy, the 
adversary system is "the worst form of Government except [for] all those 
other forms," then that is the way in which the public should understand 
it: not as a system expected to accomplish more than any system can." 

As we ponder how effective our legal system is, we must help create 

41. 509 U.S. 579 (1993}. 
42. See id. at 597 (acknowledging Federal Rules of Evidence require judge to ensure scientifically 

valid principles support expert testimony). 
43. See Abraham Lincoln, Notes for a Law Lecture, in THE OXFORD DICTIONARY OF AMERICAN 

LEGAL QUOTATIONS 302 (Fred R. Shapiro ed., 1993} ("As a peacemaker the lawyer has a superior 
opportunity of being a good man. There will still be business enough."); Joshua A. Darrell, For Many, 
Litigation Retains Important Practical Benefits. NAT'L L. J., Apr. 11, 1994, at Cl I (discussing benefits 
of alternative dispute resolution). 

44. CHARLES DICKENS. BLEAK HOUSE 51 (Nonnan Page ed., Penguin Books 1971) (1853) (quota­
tion marks omitted). 

45. Winston Churchill, Speech (Nov. 11. 1947), in THE OXFORD DICTIONARY OF QUOTATIONS 
202 (Angela Partington ed., 4th ed. 1992). 
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greater credibility in existing, useful mechanisms. A number of years ago, 
Judge Harold Rothwax of the Supreme Court of the State of New York 
noted his concern that illegal activities occur in the judicial system some­
times for years and that lawyers do not report them."' In a heartening 
exception to this generalization, insurance kick-backs were recently ex­
posed by a lawyer who was offered one in New York.47 Similarly, we re­
cently have heard much about the police practice of tailoring testimony to 
avoid the suppression of evidence, an apparently common practice that 
must be known to, or at least suspected by, some prosecuting attorneys." 
Often, however, lawyers, instead of engaging in genuinely useful projects 
to ferret out fraud, tend to denigrate either the law itself or the role and 
quality of work performed by lawyers in the fields, for example, of per­
sonal injury or criminal defense. 

The response that can give the public confidence in our profession is 
our own leadership in weeding out the fraudulent and wrongful conduct 
that the public rightly condemns at the same time as we challenge 
overreactions that undermine the principles of our judicial system." Law­
yers have unfortunately joined the public outcry over excessive verdicts 
and seemingly ridiculous results reached in some cases."' Legislators have 
introduced bills that place arbitrary limits on jury verdicts in personal 
injury cases." But to do this is inconsistent with the premise of the jury 
system. The focus must be shifted back to monitoring frivolous claims, 
uncovering pervasive misrepresentation in court, and educating the public 
that no system of justice is perfect. Despite occasional disappointing re-

46. See Symposium: Elhics in Government, CITY ALMANAC, Winter 1987, at 20, 20 (noting cor· 
ruption in legal sys1em succeeds when a few good people do nothing). 

47. See Matthew Goldstein, 23 IAwyers Arresled in Insurance Sc~mt: lnjlaling of Sertlemenls in 
Tori Cases Charged, N.Y. L.J., Sept. 22, 1995, at I (reporting praise ofwhistleblowing attorney who 
stated he "did what any honest citizen would do"); George James. 47 Accused in an Insurance Claim 
Scheme, N. Y. TIMES, Sept. 22, 1995, at 83 (describing district attorney's praising lawyer as "credit to 
the legal profession and the general public"). 

48. See HAROLD J. R011-IWAX, GUILTY: THE COLLAPSE OF CRIMINAL JUSTICE 63-65 (1996) (dis· 
cussing problems exclusionary rule creates for law enforcement officers); see also And Whal About 
Ju.slice?, WALL. ST. J., Sept. 1, 1995, at A6 (discussing perjury by law enforcement officers in OJ. 
Simpson trial and on Philadelphia police force). 

49. Cf supra note 47 and accompanying text (describing efforts of New York auomey exposing 
fraudulent prac1ices by plaintifrs personal injury nttorneys). 

50. See Was Justice Served?, WAU. ST. J., Oct 4, 1995, at A14 (publishing attorney's criticism 
of criminal trials as "indistinguishable from Roman circuses" and civil justice system as "equally de· 
mented"). 

51. See Common Sense Product Liability Legal Refonn Act of 1996. H.R. 481, 104th Cong. 
(limiting punitive damages in certain cases); Richard B. Schmin, As Clinton Vows to Veto Products· 
Liability Bill, Some Ask if He's Too Beholden to Trial l.awyer;r, WALL. ST. J., Mar. 22, 1996, al Al4 
(discussing political opposition to tort reform legislation limiting manufacturers' liability in suits over 
defective products): Glenn R. Simpson, Trial Lawyers, After Flirting With GOP in 1995, Are Silting at 
Democratic Party's Table Again, WALL. ST. J .. July 16, 1996, at Al2 (reporting presidential veto of 
congressional legislaiion limiting product liability damages). 
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suits, our system does have mechanisms in place that moderate jury ver­
dicts (such as judges' discretion to set aside or reduce unreasonable ver­
dicts), that allow for the discipline of lawyers, and that can result in pun­
ishment of perjurers." 

Criminal law is the most challenging arena in which to satisfy the pub­
lic that our system adequately addresses problems of apparently wrong 
verdicts. This is largely because the public either does not understand or 
does not accept the necessity for safeguards against overzealous prosecu­
tion and the protection of certain civil liberties. The role of criminal de­
fense lawyers in particular is not well understood or sufficiently appreciat­
ed by many lawyers, much less the public. Prosecutors and government 
officials should be especially sensitive to and publicly supportive of the 
fundamental place constitutional safeguards and the defense bar have in 
our system. We must take an aggressive role in cleaning our own house 
by educating ourselves and publicly supporting our colleagues who per­
form essential functions in asserting and protecting~ constitutional rights. 
of Elefentl&Rt~ 

If we can persuade the public that the system we have in place and the 
roles played by lawyers within that system are the best available, there 
remain ancillary issues of an ethical nature that do not necessarily involve 
what happens in the courtroom. We have an obligation, for example, to 
address professional ccinduct perceived by the public to be wrong even if 
it is not necessarily illegal. For example, in New York State, a recent 
study of the matrimonial bar concluded that a very significant negative 
sense exists of matrimonial practice, based on the perception that matri­
monial lawyers often take unfair financial advantage of emotionally fragile 
clients." Similarly, California found that sexual exploitation of clients 

52. See Gasperini v. Center for Humanities, Inc., 116 S. Cl. 2211, 2214 (1996) (applying New 
York check on excessive damages to federal court); Bender v. City of New York, 78 F.3d 787, 794-95 
(2d Cir. 1996) (finding verdict of $300.700 excessive in civil rights action); Scala v. Moore 
McCormack Lines, Inc., 985 F.2d 680, 684 (2d Cir. 1993) (finding $1.5 million verdict for pain and 
suffering excessive); ~~~ tJlso 18 U.S.C. §§ 401-02 {granting courts power to punish contempt or 
courts' authority. including obstruction of justice): FED. R. av. P. I l(c) {providing for sanctions of 
lawyers who pursue frivolous claims and needless litigation); FED. R. Ov. P. 59 (empowering judges 
to grant new trials and amend judgments in nonjury trials). 

53. See Miranda v. Arizona. 384 U.S. 436, 480 (1966) (noting attorney carries out sworn duty by 
advising client to remain silent during police questioning). The Miranda Court emphasized that an 
attorney's advice of silence in the race of criminal investigation is an exercise of "good professional 
judgment." not a reason "for considering the attorney a menace to law enforcement." Id.; see also 
United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (noting that "fulfilling professional responsi­
bilities 'of necessity may become an obstacle to truthfinding."') {quoting Miranda, 384 U.S. at 514 
(Harlan, J., dissenting)). 

54. See COMMITIEE TO ExAMINE LAWYER CONDUCT IN MATRIMONIAL AcnONS, ADMINISTRA­

TIVE BD. OF TiiE COURTS OF N.Y., REPORT 1-5 (1993) (identifying criticism of divorce law system 
and proposing reforms and improvements for lawyers and courts); see also Carpe Diem, N.Y. L.J., 
Mar. 12, 1993. at 2 {citing report critical of divorce lawyers by New York City Department of Con-
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was a pervasive enough problem in divorce and other areas of legal prac­
tice that the California Supreme Court passed a very hotly debated profes­
sional rule setting forth a lawyer's professional obligations in these situa­
tions. ss 

Whether the rule will have an effect in California on the public's per­
ception of lawyers depends largely on how vigilantly their colleagues and 
others hold lawyers to the rule: Will lawyers actually be reported to the 
bar association when they are suspected of having inappropriate sexual 
relations with a client? How aggressively will they be investigated? And 
will they be held accountable if they continue to represent a client with 
whom they are having an impermissible sexual relationship? 

Failure to enforce such a rule will again feed the public's mistrust, 
which arises in part from the sense that lawyers (and public officials), 
whose conduct is generally self-policed, protect themselves from proper 
regulation. In New York, for example, disciplinary proceedings have until 
recently been closed to protect lawyers from unjust criticism and harm to 
their reputations. Despite a recommendation by its Task Force on the 
Profession that these proceedings be made public, the House of Delegates 
of the New York State Bar Association is opposing the measure." Unques­
tionably, unjust criticism of a professional can be devastating. But it is 
worth examining whether that concern is better addressed by creating a 
quick, fair process for determining whether a charge is unfounded than by 
continuing a practice of not airing complaints publicly." Alternatively, we 
must find other ways to assure the public that closed proceedings are 
effective in disciplining lawyers, and we must do more to monitor them. 
One way or another, there must be convincing public justification for the 
manner in which discipline and performance is regulated. 

In the political sphere, the sense that elected officials fail to police 
themselves is equally prevalent. Partisanship is the accepted "adversarial" 
mechanism that is supposed to maintain checks and balances and protect 
the public in various contexts, including in the fields of elections and 
campaign finance.'" Bipartisan commissions, such as boards of elections 

sumer Affairs commissioner). 
55. CALIFORNIA RULES OF PROFESSIONAL CONDUCT Rule 3·120 (1995). 
56. See Gary Spencer, State Bar Opposes Any Public Discipline Procedures, N.Y. L.J., June 27, 

1995, at 1 (reportirig bar as:sociation refused to endorse "even the smallest step toward opening" disci­
plinary process to public). The Association of the Bar of the City of New York has: endorsed opening 
up these proceedings. See Committee on Professional Discipline, The Confidentiality of Disciplinary 
Proceedings, 41 REC. Ass'N B. OTY N.Y. 48, 60 (1992) (advocating opening process to public after 
detennination that proceedings should begin). 

57. Arguably, lawyers do not exhibit the same heightened sensitivity to the plight their clients 
suffer when unfair or embarrassing information becomes public through legal proceedings. 

58. The Federal Election Commission is, for example, bipartisan by law. See 2 U.S.C. § 
437c(a)(l) (1994) (providing that only three of six members appointed to Commission "may be affili-
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or most campaign finance agencies, often reflect a close relationship be­
tween commissioners and party politics." The result is often votes on 
individual matters along party Jines rather than on the merits, and policies 
and procedures that favor the established parties over independent or alter­
native groups."' By contrast, the experience of New York City's Cam­
paign Finance Board-a pioneer agency regulating New York City's pro­
gram of optional public financing of political campaigns-has been that of 
a deliberative, non-partisan board that nearly always acts unanimously and 
certainly always without regard to party affiliation. The non-partisan cul­
ture of that board is a model for decision-making in the political sphere. 
But few legislators-including the federal Congress-are prepared to have 
their campaign finances monitored by a genuinely non-partisan, objective 
body. As a result, there are areas of activity-including campaign fi­
nance-regulation of which is vital to the health of our democracy. Yet 
bipartisan agencies with weak claim to the public's trust largely administer 
that regulation. The legislators' failure to submit themselves to meaningful 
scrutiny heighlens cynicism about our elected officials, many of whom, as 
we all know, are lawyers. 

In short, we must find ways to re-evaluate and, if necessary, alter our 
methods of concluding legal and political conflicts. Next, "we must find 
effective, confidence-building mechanisms for policing ourselves. Further, 
we must be prepared to entrust judgments on our own professional fitness 
not only to our colleagues, but to the public. 

IV. THE REsPONSIB!LITY OF OTHERS 

The changing nature of the law and the conduct of lawyers give the 
public understandable pause. We must not, however, fall prey to the 
public's cynicism. We must instead expect more of our profession. There 
is a limit to how far an individual lawyer can elevate the bar as a whole. 
What a lawyer can do, as argued above, is educate the public-at the very 
least in the person of his or her clients-and personally raise standards by 
Jiving up to a code of conduct beyond what is "enforceable." This re­
sponsibility is not confined to attorneys in private practice. The others 
who operate in or around the legal framework-judges, prosecutors, juries, 
witnesses, public officials, and the press-must also educate themselves, 
and others, and apply higher standards of conduct to their own behavior. 

ated with the same political party"). 
59. See Jan Hoffman, Pataki Names Clo.re Adviser to Judicial Screening Panel. N.Y. TIMES, Sept. 

14, 1996, al 25 (reporting bar associations' criticism of governor's appointing closest legal adviser to 
commission on judicial nominations). 

60. See id. (reporting criticism that appointee would serve as stand·in for governor on conunission 
recommending candidates to state's highest court). 
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Much distrust arises from a lack of understanding, whether about the 
purpose and role of the adversary system, the presumption of innocence, 
the right of every party to be represented by an attorney, or the facts and 
proceedings of a specific case-even a case as highly publicized as the 
O.J. Simpson trial. The limitations of the law are also poorly understood. 
We need the help of the schools, our media, and our public officials to 
communicate the values and limitations of our system of justice and to 
free us from simplistic analysis that breeds contempt. 

What we should also acknowledge, to broaden the true reach of the 
law's majesty, is the role that many influences, including the press and the 
lay public, play in contributing to our intricate legal system. 

What we propose is as follows: 

First, lawyers must make a greater effort at educating themselves, 
their clients, and the public about the key underpinnings of our legal 
system: the reasons for the law's uncertainty; the values and limitations 
of the adversary system; and the importance of respecting every kind of 
legal practice and the role it plays in helping our society to achieve its 
goals and progress. 

Second, we must re-examine what does and does not work to bring 
about justice and consider whether we can improve aspects of our sys­
tem. Is the adversary process the best way of determining whether wit­
nesses are telling the truth or for dealing with the "battle of the experts"? 
lf not, let us improve what we have, or find a better way, recognizing 
that we cannot achieve perfection. 

Third, we must instill among ourselves and our public officials a 
culture of a high morality, as best we can. We must determine what 
ethical guidelines are appropriate and then enforce them seriously. We 
must adopt concrete ways to recognize those among us who practice law 
at the highest moral levels. We must combine to act more honorably both 
within our own sphere and collectively as a profession, supporting each 
other in the inevitable controversies that arise when lawyers properly 
carry out responsibilities that are ill-understood by the public. 

Finally, we must enlist not only every group of our profession, includ­
ing judges, lawyers, legislators, and other public officials, to adhere to 
higher standards. We must also enlist clients, jurors, journalists, and all 
our fellow citizens, because we are all touched by the law, and we can 
all have an influence on how it evolves.61 

61. Judges generally receive criticism if they ask, or let juries ask, too many questions to witness­
es. Set United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (commenting on popular notion that 
limited questioning by trial judge guards against bias); United States v. Ajmal, 67 F.3d 12, 14-15 (2d 
Cir. 1995) (discussing dangers of prejudice and compromise of juror neutraJity in juror questioning or 
witnesses); set also Bill Alden, Juror Inquiries Require Retrial for Defendant, N.Y. L.J., Sept. 22, 
1995, at 1 (reporting how improper juror questioning in Ajmal case led to reversal and new trial). In 
today's media-dominated world, jurors are more informed about lcgri.I issues than ever before. More 
explanation by judges why certain legal principles are important or why certain evidentiary rulings 
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We cannot delay in addressing these moral issues of professional con­
duct. We are faced with on-going instances of erosion in public confi­
dence. The O.J. Simpson trial and the constantly recurring investigations 
of public officials continue to subject our profession and government 
officials to public scorn and ridicule. The response, if we do not act, will 
be an increasing amount of legislation criminalizing and otherwise regulat­
ing conduct and a demoralization in the practice of law and public service. 
We are losing many fine elected officials to retirement who no longer care 
to operate in a bitterly partisan and hostile atmosphere governed by few 
meaningful rules of conduct and subject to heightened and unrelenting 
personal scrutiny by the press. Among our own ranks, senior practitioners 
complain bitterly of the loss even of professional courtesy among lawyers 
and office holders. 

In Boston, lawyers call their adversaries "brother" or "sister" in court. 
Anyone who experiences the practice appreciates the grace it adds to the 
proceedings. This grace is created by the aura of respect the titles seek to 
convey. In light of the increasing call by lawyers to return to greater pro­
fessional civility, it is clear we ourselves feel and regret the loss of profes­
sional courtesy and respect. 62 We must first give respect to each other and 
to the profession-in word and in deed-before we can expect the public 
to do so. 

If we act in these areas, the public discourse, the behavior of our law­
yers and public officials as well as their reputations, and, ultimately, confi­
dence in our legal system as a whole will be greatly enhanced. 

have been made may be helpful to contain speculation that can lead juries astray. Similarly, if jurors 
ask questions that seek to clarify evidence, and if the practice is properly controlled, this may preserve 
rather than interfere with a jury's impartiality. 

62. Set Louis P. DiLorenzo, Civility and Professionalism, N.Y. ST. B.J .. Jan. 1996, at 8, 8-10, 25 
(exploring scope of decline in professionalism among attorneys, uncovering its cause and suggesting 
possible solutions); set generally NEW YORK STA1E BAR Ass'N, CIVILITY IN LmGATION: A VOLUN­
TARY COMMITMENT (1995) (explaining suggested guidelines for behavior of all participants in litiga­
tion process). 
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Ulf W. RUNQUIST, as trustee of Runquist and 
Co., Inc., Profit Sharing Trust. 

Plaintiff, 
v. 

DELTA CAPITAL MANAGEMENT, L.P., John 
M. Lefrere and William H. Gregory. 

Defendants 

No. 91 Civ. 3335 (SS). 

United States District Court, S.D. New York. 

Feb. 18, 1994. 

OPINION AND ORDER 

SOTOMAYOR, District Judge. 

*1 Pursuant to Fed.R.Civ.P. 60(b), plaintiff Ulf 
W. Runquist moves to reconsider my Order dated 
July 15, 1993 adopting the Second Supplemental 
Report and Recommendation of Magistrate Judge 
Barbara E. Lee. Magistrate Judge Lee 
recommended dismissing plaintiff's federal fraud 
claim pursuant to Fed.R.Civ.P. 56(c), and 
dismissing plaintiff's common law claims pursuant 
to Fed.R.Civ.P. 4l(b) for failure to prosecute. For 
the reasons set forth below, the motion for 
reconsideration is denied. 

BACKGROUND 

The facts of this case are set forth in detail in my 
Order dated July 15, 1993 (the "Order") adopting 
the· Second Supplemental Report and 
Recommendation of Magistrate Judge Barbara E. 
Lee. Although I assume familiarity with the Order, 
I briefly summarize the relevant procedural history 
of this case. 

Plaintiff Runquist purchased a limited partnership 
interest in Delta Capital Management ("Delta") 
allegedly in reliance upon false statements made by 
Delta's general partners, pro se defendants John 
LeFrere and William Gregory. On December 3, 
1991, LeFrere moved for summary judgment on the 
ground that plaintiff could not prove reliance, a 
necessary element for a fraud claim under federal 
law. 

The action was referred to Magistrate Judge 
Barbara E. Lee on December 13, 1991 by Judge 

Page I 

Kimba M. Wood. On February 20, 1992, 
Magistrate Judge Lee established April 6, 1992 as 
the deadline for plaintiff's submission of papers in 
opposition to the surrunary judgment motion. 
Plaintiff filed no papers by that deadline. On 
August 17, 1992, Magistrate Judge Lee issued her 
first Report and Recommendation (the "Report"). 
The Report concluded that plaintiff: (I) had 
completely failed to demonstrate reliance, an 
essential element of its case; (2) had not arrived at a 
scheduled Status Conference; (3) had not served 
defendant Gregory in a timely manner, despite 
repeated instructions by Judge Wood; (4) had failed 
to engage in discovery within the time frame 
established by Judge Wood; and (5) had made no 
timely effort to oppose plaintiff's summary 
judgment motion. On the record, Magistrate Judge 
Lee recommended dismissing the fraud claim against 
LeFrere for failure to demonstrate reliance. and 
dismissing the outstanding common law claims 
against LeFrere for failure to prosecute. 

On August 28, 1992, plaintiff objected to the 
Report and moved for reconsideration. Plaintiff's 
counsel, Louis S. Sandler, alleged that he drafted an 
affidavit in opposition to the summary judgment 
motion in December 1991. Sandler claims he 
discussed the affidavit with plaintiff on January 2-3, 
1992. However, no affidavit was ever filed with the 
Clerk of the Court. Sandler blames this omission on 
a disgruntled secretary who left his firm's 
employment in January 1992. Sandler attached what 
purported to be a copy of the lost affidavit to the 
motion for reconsideration. The copy was not 
signed, but Sandler represented that the affidavit 
would be re-executed upon plaintiffs return from 
Sweden on August 29, 1992. Affidavit of Lewis S. 
Sandler, sworn to August 28, 1992, , 4. 

*2 On September 24, 1992, Magistrate Judge Lee 
considered an affidavit executed by plaintiff on 
September 14, 1992. The September 14 affidavit 
differs substantially from the draft affidavit attached 
to plaintiff's August 28, 1992 motion for 
reconsideration. Magistrate Judge Lee issued a 
Supplemental Report and Recommendation, which 
concluded that the new affidavit failed to establish a 
genuine dispute over a material issue of fact. 
Supplemental Report at 3. It also found that 
plaintiffs "lame excuses" for continued delay were 
insufficient to warrant modification of the prior 
recommendation to dismiss the common law claims 
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for failure to prosecute. Id. at 5. 

Plaintiff renewed its ol!jections and filed another 
motion for reconsideration. The motion contained 
yet another affidavit, this time identical to the draft 
attached to the August 28 motion. Apparently this 
affidavit was sent to Judge Wood's Chambers on or 
about August 31, 1992. This affidavit was not filed 
with the Clerk of the Court, and was not part of the 
record considered by the Magistrate Judge. 
Curiously, this affidavit was executed in New York 
on August 28, 1992. According to Sandler in his 
August 28 motion and affidavit, his client was in 
Sweden until August 29. 

On November 17, 1992, Magistrate Judge Lee 
issued a Second Supplemental Report and 
Recommendation. After considering the latest 
affidavit, she detennined again that it failed to 
establish material issues of fact sufficient to pierce 
the pleadings. Magistrate Judge Lee also adhered to 
her recommendation to dismiss the remaining claims 
for failure to prosecute pursuant to Fed.R.Civ.P. 
41(b). 

I issued an Order on July 15, 1993 (the "Order") 
adopting Magistrate Judge Lee's Second 
Supplemental Report and Recommendation. The 
Order concluded that reliance had not been proven, 
and that summary judgment of the federal . fraud 
claim was appropriate. The Order also found that: 

[A] plaintiff who, inter alia, repeatedly fails to 
serve one defendant after being so instructed by 
the Court, fails to serve another altogether, fails to 
arrive at a scheduled Status Conference, fails to 
engage in discovery, fails to oppose a motion for 
summary judgment, and engages in a pattern of 
susp1c1ous, dilatory tactics with regard to the 
production of affidavits, has evidenced, at a 
minimum, a failure to prosecute warranting 
dismissal with prejudice pursuant to Fed.R.Civ.P. 
41(b). 

Order at 11-12 (footnote omitted). The Order 
dismissed the complaint with prejudice. Id. at 13. 

Plaintiff brings this motion for reconsideration of 
my Order. In the motion, plaintiff states that it 
opposed the summary judgment motion in a timely 
manner. As evidence of this proposition, plaintiff 
offers two forms of proof. First, plaintiff attaches a 
copy of a receipt from a notary public, who 
notarized a document for Runquist on January 2, 
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1992. Plaintiff alleges that that notarized document 
was the original affidavit in opposition to the 
defendant's motion for summary judgment. 

*3 Second, plaintiff attaches a letter it sent to 
defendant LeFrere. The letter is dated January 14, 
1991, [FNI] and advises LeFrere that attached is a 
copy of "the affidavit of Ulf W. Runquist in 
opposition your Motion for Summary Judgment." 
Pl.Ex. B. At the bottom of the letter appears a 
handwritten endorsement by LeFrere that reads: 

Lew, 
I will be sending a retort to Bill Runquist's 
affidavit against my motion for Summary 
Judgment in the next several days. I will send 
you a copy of such the same day it is mailed to the 
court. 
Sincerely, 
John M. LeF rere 

Plaintiff maintains that this note demonstrates that 
LeFrere misled the Court into believing that he 
never received the affidavit. Plaintiff points out that 
LeFrere's most recent papers are now unsworn. 

Plaintiff concedes that it "cannot explain" what 
happened to the original affidavit prepared in 
December 1991. Affidavit of Lewis S. Sandler, 
executed July 30, 1993 (hereinafter "Sandler Aff. "), 
1 2. However, plaintiff argues that because the 
affidavit was "promptly re-executed," the loss of the 
affidavit was not a sufficient basis for granting 
summary judgment or dismissing the remaining 
claims. Sandler Aff. 1 12. Plaintiff also denies that 
there was anything surreptitious about the re­
execution of the original affidavit. Sandler claims 
that the document is simply misdated August 28 
instead of August 31. In Sandler's words, "[i]t was 
a classic slip." Sandler Aff. 1 7. To support this 
claim, Sandler submitted a photocopy of Runquist's 
passport, which bears a stamp indicating that 
plaintiff returned to the United States on August 29, 
1992. 

Plaintiff also maintains it was ·not at fault for not 
pressing discovery." Sandler Aff. at 3. Plaintiff 
argues that it believed discovery had been stayed 
until resolution of the summary judgment motion. 
Plaintiff supports this claim with a letter from 
LeFrere to Judge Wood's Chambers in which he 
states that the upcoming pretrial conference and trial 
date are "stayed indefinitely until resolution on my 
Motion for Summary Judgment." Pl.Ex. C. 
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Plaintiff also states that engaging in discovery would 
have been futile, "[a]s co-defendant Gregory had not 
been served, and therefore, any depositions in his 
absence would have been a nullity as to him and 
would have had to be repeated." Sandler Aff. 1 6. 

DISCUSSION 

Rule 60(b), F.R.Civ.P., provides in pertinent 
part: 

On motion and upon such terms as are just, the 
court may relieve a party or a party's legal 
representative from a final judgment, order. or 
proceeding for the following reasons: (I) 
mistake, inadvertence, surprise or excusable 
neglect; (2) newly discovered evidence · ... ; (3) 
fraud . . . misrepresentation, or other misconduct 
of an adverse party; (4) the judgment is void; (5) 
the judgment has been satisfied ... ; or (6) any 
other reason justifying relief from the operation of 
the judgment. 

Rule 60(b) strikes a balance between "serving the 
ends of justice and preserving the finality of 
judgments." Neimaizer v. Baker, 793 F.2d 58, 61 
(2d Cir.1986) (citing House v. Secretary of Health 
and Human Services, 688 F.2d 7, 9 (2d Cir.1982); 
Seven Elves, Inc. v. Eskenazi, 635 F.2d 396, 401 
(5th Cir.1981)). The district court's responsibility 
is to "maintain a balance between clearing its 
calendar and affording litigants a reasonable chance 
to be heard." Enron Oil Corp. v. Diakuhara, Bulk 
Oil (U.S.A.), Inc., 10 F.3d 90, 95 (2d Cir.1993) 
(citations omitted). The Rule should be construed 
broadly to do substantial justice, while keeping in 
mind that final judgments should not be lightly 
reopened. Neimaizer at 61 (quotation omitted). 
Because 60(b) motions seek extraordinary judicial 
relief, they should be granted only on a showing of 
exceptional circu1nstances. Mendell v. Gollust, 909 
F.2d 724, 731 (2d Cir.1990), affd, 501 U.S. 115, 
Ill S.Ct. 2173 (1991) (citations omitted). See also 
Bicicletas Windsor, S.A. v. Bicycle Corp. of 
America, 783 F.Supp. 781, 787 (S.D.N.Y.1992) 
(60(b) motions "not granted lightly") (citations 
omitted). · 

*4 The decision to grant 60(b) relief lies within 
the discretion of the district court. Maduakolam v. 
Columbia Univ., 866 F.2d 53, 55 (2d Cir.1989). In 
cases where the party seeking 60(b) relief has not 
been heard on the merits, all doubts should be 
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resolved in favor of that party. Salomon v. 1498 
Third Realty Corp., 148 F.R.D. 127, 128 
(S.D.N.Y.1993) (citing Sony Corp. v. S.W.I. 
Trading, Inc., 104 F.R.D. 535, 539-49 
(S.D.N. Y.1985)). 

Plaintiff has not specified which subsection of 
60(b) underlies its motion. Rule 60(b) motions 
seeking to undue the mistakes or omissions of 
counsel could, on the face of the statute, be 
considered under 60(b)(l) or 60(b)(6). Rule 
60(b)(6) may be used to rectify mistakes or 
omissions by counsel that are the result of 
"extraordinary circumstances.· PT Busana ldaman 
Murani v. Marissa by GHR Industries Trading 
Corp., 151 F.R.D. 32, 34 (S.D.N.Y.1993)° (citing 
United States v. Cirami, 563 F.2d 26, 34-35 (2d 
Cir.1977) ("Cirami II") (other citations omitted)). 
See also United States v. Cirami, 535 F.2d 736, 741 
(2d Cir.1976) ("Cirami I") (even gross negligence 
by attorney does not justify use of 60(b)(6)). 
Plaintiff, however, does not allege any extraordinary 
circumstances that would justify considering the 
mistakes and omissions of counsel under Rule 
60(b)(6). Attorney Sandler even characterizes one 
of his mistakes as a "classic slip." Sandler Aff. 1 7. 

Under Rule 60(b)(I), howev~r. the Second Circuit 
has "consistently declined" to alter judgments in 
cases where the mistake or omission was the result 
of counsel's "ignorance of the law or other rules of 
the court, or his inability to efficiently manage his 
caseload." Neimaizer at 62 (quoting Cirami I at 739 
(other citations omitted)). Furthermore, 60(b)(I) 
relief will not be granted to remedy the 
consequences of a poor litigation strategy. Id. 
(citing Chick Kam Choo v. Exxon Corp., 699 F.2d 
693, 695 (5th Cir.), cert. denied sub nom., Chick 
Kam Choo v. Esso Oil Corp., 464 U.S. 826 
(1983)). See also Spray Tech Corp. v. Wolf, 113 
F.R.D. 50, 51 (S.D.N.Y.1986) (same). 

Speaking in the context of vacating default 
judgments, lhe Second Circuit has provided 
additional guidance. District courts should not grant 
a 60(b) motion made by an "essentially unresponsive 
party" whose actions have halted the adversary 
process. Maduakolam at 55 (citing Sony at 540). 
In cases where the unresponsive party seeks 60(b) 
relief, denial of the motion is justified as a means to 
protect the other party from "interminable delay and 
continued uncertainty as to his rights." Id. 
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In cases where counsel's mistake or omission falls 
within one the previously enumerated examples of 
an inexcusable mistake or omission, clients cannot 
seek 60(b) relief. Neimaizer at 63. This principle is 
based on the theory that a person who selects 
counsel cannot avoid the consequences of the agent's 
acts or omissions. Id. at 62 (citing Link v. Wabash 
Railroad Co., 370 U.S. 626, 633-34 (1962) (other 
citations omitted)). 

*5 Guided by these principles, I tum to plaintifrs 
motion. I start by noting that plaintifrs numerous 
arguments concerning the affidavit in opposition to 
the summary judgment motion miss an important 
point. The summary judgment motion was not 
granted because no affidavits were ever filed. The 
fraud claim was carefully evaluated by both 
Magistrate Judge Lee and myself prior to dismissal. 

Magistrate Judge Lee generously considered the 
substance of each submitted affidavit, despite their 
irregularities. In her Supplemental Report and 
Recommendation of September 24, I 992, Magistrate 
Judge Lee concluded that the affidavit executed on 
September 14, 1992, failed to establish a genuine 
issue of material fact. Supplemental Report at 3. 
The affidavit misdated August 28 was considered by 
Magistrate Judge Lee in her Second Supplemental 
Report dated November 17, 1992. She again 
detennined that even in the light most favorable to 
plaintiff, the affidavit still did not establish material 
issues of fact sufficient to defeat defendants' motion. 

I refused to consider the misdated affidavit 
because it was never filed with the Clerk of the 
Court pursuant to Fed.R.Civ.P. 5(e), and therefore 
was not part of the record as required for de nova 
review under Fed.R.Civ.P. 72(b). Order at 8-9. I 
did, however, consider the substance of the 
September 14 affidavit, which was drafted with the 
benefit of the guidance provided by Magistrate 
Judge Lee's Original Report and Rd:ommendation. 
Viewing the affidavit in the light most favorable to 
plaintiff, I agreed with Magistrate Judge Lee ·that· 
"its failure to pierce the pleadings made it 
inadequate to defeat the defendant's motions." Id. 
The affidavit made nothing more than "conclusory 
assertions of fact" that repeat the pleadings. Id. No 
new information had heen submitted to the Court 
that would have suggested that plaintiff would be 
able to pierce the pleadings and establish a genuine 
issue of material fact. See id. at 9-10 (citing cases). 
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Repetition of arguments that have received full 
consideration fails to constitute a genuine ground for 
60(b)(I) relief. Peterson v. Valenzo, 803 F.Supp. 
875, 877 (S.D.N.Y.1992), affd, 996 F.2d 303 (2d 
Cir.1993). 

The complex saga encompassing plaintiffs 
affidavits is one of many factors suggesting that 
plaintiff has interfered with the adversary process 
and has consequently failed to prosecute under 
Fed.R.Civ.P. Rule 41(b). [FN2] Plaintiffs belief 
that the dismissal for failure to prosecute was 
unwarranted because the original affidavit was 
"promptly re-executed" belies reality. Sandler Aff. 
, 12. Even if LeFrere received the affidavit in 
January, counsel fails to explain adequately why the 
affidavit was not filed with the Clerk of the Court. 
See, e.g., F.R.Civ.P. Rule 5(e); Local General 
Rule l(a); Local Civil Rules l(b), 3(a)-(c). Counsel 
cannot shift the responsibility for the failure to file 
to his secretary. The New York Code of 
Professional Responsibility provides. in part: 

*6 A lawyer often delegates tasks to clerks, 
secretaries, and other lay persons. Such 
delegation is proper if the lawyers maintains a 
direct relationship with the client, supervises the 
delegated work, and has complete professional 
responsibility for the work product. 

New York Code of Professional Responsibility, 
Ethical Canon 3-0 (1990). That seven months, a 
missed Status Conference, and two reports by a 
Magistrate Judge passed before counsel re-execute.d 
the affidavit suggests that counsel's supervision over 
his client, his staff, and this case was lacking. I also 
note that when counsel re-executed the affidavit in 
August 1992, he again disregarded proper 
procedural rules by sending the affidavit to Judge 
Wood's Chambers rather than to the Clerk of the 
Court. The result of this action was a gross waste of 
the time and the resources of Magistrate Judge Lee, 
who issued two supplemental reports in less than 
eight weeks because she was, understandably, 
unaware of the existence of the re-executed affidavit 
at the ti1ne of her first supplemental report. 

The failure to comply with the discovery schedule 
established by Judge Wood also justifies the 
conclusion that plaintiff failed to prosecute the case. 
In fact, the Second Circuit has held that failure to 
participate in discovery justifies denial of a 60(b) 
motion. Salomon at 128 (citing Sieck v. Russo, 869 
F.2d 131, 134-35 (2d Cir.1989)). See also 
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Maduakolam at 56 (same). Plaintiff suggests that its 
failure to participate in discovery was in the interests 
of judicial economy. Plaintiff states that because 
defendant Gregory had not yet been served, "any 
depositions in his absence would have been a nullity 
as to him and would have had to be repeated." 
Sandler Aff. 1 6. This statement overlooks the fact 
that Gregory was not present in the litigation 
because plaintiff ignored Judge Wood's repeated 
instructions to serve a complaint on Gregory in a 
timely manner. Plaintiffs second justification for 
failing to participate in discovery, that somehow 
discovery bad been stayed definitely because of the 
LeFrere's letter to Judge Wood, is also inadequate 
to warrant 60(b) relief. The letter does speak of 
postponing the trial date pending resolution of the 
summary judgment motion. Pl.Ex. C. However, 
the letter makes absolutely no reference to the 
discovery timetable. Id. Regardless, the letter of a 
pro se defendant does not render the timetable 
established by Judge Wood irrelevant. 

Finally, plaintiffs counsel offers absolutely no 
explanation for nussmg a scheduled Status 
Conference. Nor does plaintiff explain why it failed 
to serve a defendant despite being instructed to do so 
by Judge Wood. In short, plaintiffs actions display 
an inexcusable pattern of obstruction of the 
adversary process. Although the Second Circuit 
affords "extra leeway" to pro se defendants who fail 
to meet procedural require1nents, such protection 
does not extend to plaintiffs who are represented by 
counsel. Enron Oil at 95-96. Plaintiff has failed, as 
a matter of law, to establish any valid reason for 
invoking this Court's extraordinary powers under 
Rule 60(b). 

CONCLUSION 

*7 For the reasons stated above, plaintiffs motion 
for reconsideration of my Order of July 15, 1993 is 
DENIED, and the Clerk of the Court is instructed to 
enter judgment in favor of defendants and 
dismissing this action with prejudice. 

SO ORDERED. 

FN 1. Sandler clai1ns that this date is a mistake and 
should read January 14, 1992. 

FN2. For purposes of this motion I assu1ne that 
plaintiff would be ahle to convince this Court that it 
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should retain subject matter jurisdiction even though 
the 1nain federal claim was dismissed on a summary 
judgment motion. 28 U.S.C. § 1367(c)(3). 

END OF DOCUMENT 
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This appeal from a judgment of the United States District Court 
for the Southern District of New York, Sonia Sotomayer, Judge, came 
on to be heard on the transcript of record and was argued by 
counsel for plaintiff-appellant and by defendant-appellee John M. 
Lefrere, pro se. 

ON CONSIDERATION WHEREOF, it is now ordered, adjudged, and 
decreed that the judgment appealed from is hereby reversed and 
remanded. 

Plaintiff Runquist alleged in his complaint that he had pur­
chased a limited partnership interest in Delta Capital Management, 
L.P. ("Delta") in reliance upon false representations made by 
Delta's general partners, pro~ defendants John LeFrere and 
William Gregory. Specifically, the complaint alleges that LeFrere 
and Gregory had furnished plaintiff with written materials, which 
they had prepared, that included a "confidential" offering memoran­
dum stating that Delta did not intend to invest more than 50% of 
its total assets in any one industry, or more than 25% of its 
assets in the securities of any issuer. In reliance on that 
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memorandum, Runquist invested $750,000, his life savings, in Delta. 
Unfortunately for him, at the time of his investment, more than 75% 
of Delta's assets were invested in securities of First Executive 
Corp., a company which has since suffered severe financial rever­
sals, and whose stock is now virtually worthless. 

Runquist asserted violations of federal securities laws as well 
as state-law claims of breach of fiduciary duty, negligence, and 
common-law fraud. On December 3, 1991, LeFrere moved for partial 
summary judgment on the ground that Runquist could not prove 
reliance. 

Judge Kimba M. Wood referred the motion to Magistrate Judge 
Barbara E. Lee. On February 20, 1992, Magistrate Judge Lee estab­
lished April 6, 1992, as the deadline for Runquist's submission of 
papers in opposition to the summary-judgment motion. Runquist 
filed no papers by that deadline. On August 17, 1992, Magistrate 
Judge Lee issued her first report and recommendation, which con­
cluded that plaintiff: (1) had completely failed to demonstrate 
reliance, an essential element of his case; (2) had not arrived at 
a scheduled status conference; (3) had not served the complaint on 
defendant Gregory in a timely manner, despite repeated instructions 
by Judge Wood; (4) had failed to engage in discovery within the 
time frame established by Judge Wood; and (5) had failed to "oppose 
LeFrere's timely motion for summary judgment". Magistrate Judge 
Lee recommended dismissing the fraud claim against LeFrere for 
failure to show a triable issue as to reliance; she further noted 
that "the absence of reliance * * * is fatal to plaintiff's [feder­
al) claims against all defendants". In addition, she recommended 
dismissal under F.R.C.P. 41(b) of the pendent state common-law 
claims against all defendants for failure to prosecute under 
F.R.C.P. 41(b}. 

On August 28, 1992, Runquist filed objections to the report and 
moved for reconsideration before the magistrate judge. Focusing on 
the magistrate judge's statement that plaintiff had failed to 
oppose the summary judgment motion, plaintiff's counsel alleged 
that he had drafted an affidavit in opposition to the motion in 
December 1991; that he had discussed the affidavit with Runquist on 
January 2-3, 1992, but later learned it was never filed with the 
clerk because of a disgruntled secretary who had left .his firm's 
employment in January 1992. He attached to the motion for recon­
sideration what purported to be a copy of the unfiled affidavit. 
The copy was not signed, but the attorney represented that the 
affidavit would be re-executed upon Runquist's return from Sweden 
the next day, August 29, 1992. 

In a supplemental report and recommendation dated September 24, 
1992, Magistrate Judge Lee considered a submitted affidavit execut-
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ed by Runquist on September 14, 1992. That affidavit differed 
substantially from the draft affidavit attached to Runquist's 
August 28, 1992, motion for reconsideration. Magistrate Judge Lee 
concluded that the new affidavit failed to establish a genuine 
dispute over a material issue of fact. She also found that plaint­
iff's "lame excuses" for continued delay were insufficient to 
warrant modification of the prior recommendation to dismiss the 
state common-law claims for failure to prosecute. 

Runquist renewed his objections and filed another motion for 
reconsideration before the magistrate judge. That motion contained 
an affidavit identical to the draft attached to the August 28th 
motion. Runquist claimed that this affidavit had been sent to 
Judge Wood's chambers on or about August 31, 1992; however, the 
affidavit was not filed with the clerk and was not part of the 
record considered by the magistrate judge. Curiously, Runquist's 
signature purported to have been notarized in New York on August 
28, 1992, which was one day prior to Runquist's return from Sweden, 
according to his attorney's affidavit included in the August 28th 
motion. (The attorney later explained that, in notarizing his 
client's affidavit, he had simply made a mistake as to the date.) 

On November 17, 1992, Magistrate Judge Lee issued a second 
supplemental report and recommendation. She determined that even 
with his latest affidavit Runquist still had failed to establish a 
material issue of fact. She also adhered to her earlier recommen­
dation to dismiss the remaining claims for failure to prosecute. 

On July 19, 1993, Judge Sotomayer, to whom the case had been 
reassigned, rejected Runquist's objections, adopted the second 
supplemental report and recommendation of Magistrate Lee, and 
dismissed the entire complaint. 

Runquist's motion for reconsideration and for relief from the 
judgment under F.R.C.P. 60(b) was denied on February 16, 1994. 

Runquist raises two issues on appeal: (1) whether the affida­
vits and exhibits submitted to the district court raise a triable 
issue of fact on his fraud and reliance claims under federal law; 
and (2) whether the district court abused its discretion by dis­
missing all of the remaining claims under rule 4l(b). 

A. Summary Judgment 

When a district court reviews objections to a magistrate 
judge's report and recommendation for summary judgment, it must 
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make a de novo determination 
after additional evidence". 
U.S.C. § 636 (b) (1) (c). Here 
before the district court. 

of the motion "upon the record, 
Fed. R. Civ. P. 72(b); see also 
we look at the entire record as 

or 
28 
it was 

The August 28th affidavit, submitted to the magistrate judge in 
draft form on the first motion for reconsideration and subsequently 
submitted in executed form, raised triable issues of fact as to 
whether defendants had misrepresented Delta's investment plan to 
Runquist and whether Runquist reasonably relied on those misrepre­
sentations. In his motion for summary judgment, LeFrere attempted 
to show that Runquist could not have relied on any misrepresenta­
tion by defendants, asserting that Runquist had been provided with 
substantial information concerning Delta's investment practices 
prior to signing the subscription agreement. These allegations 
were directly countered by Runquist's August 28th affidavit. If 
the August 28th affidavit were considered, it is apparent that 
summary judgment would be inappropriate. 

The question, then, is whether the district court should have 
considered the August 28th affidavit. By the time the matter came 
before the district court, Runquist had submitted a signed and 
sworn copy of the affidavit, albeit one bearing a questionable 
date. Runquist also had submitted both his sworn statement, 
contained in his September 14th affidavit, that he had in fact 
sworn to an affidavit identical to the August 28th affidavit when 
it was originally presented to him in January 1992, and a copy of a 
receipt from the notary public who notarized Runquist's signature 
on January 2, 1992. It was apparent that any failure either to 
oppose LeFrere's original summary judgment motion or to file the 
August 28th affidavit properly in the first instance was attribut­
able to counsel's manifold shortcomings, rather than to Runquist's 
default. We do not condone counsel's numerous missteps. Simple 
adherence to the Federal Rules of Civil Procedure would have 
avoided the need for numerous motions for reconsideration and 
additional explanatory affidavits. However, under the particular 
circumstances of this case, where the plaintiff himself has repeat­
edly taken timely action to present evidence to the court, we 
believe that, given our well-established preference that cases be 
decided on the merits, the August 28th affidavit should have been 
considered and summary judgment should have been denied. 

B. Dismissal for Lack of Prosecution 

Runquist also contends that the district court's rule 4l(b) 
dismissal of his remaining claims was an abuse of discretion. 

- 4 -
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Rule 4l(b) provides: 

For failure of the plaintiff to prosecute or to comply with 
these rules or any order of court, a defendant may move for 
dismissal of an action or any claim against the defendant. 
Unless the court in its order for dismissal otherwise 
specifies a dismissal under this subdivision and any dis­
missal not provided for in this rule, other than a dismissal 
for lack of jurisdiction, for improper venue, or for failure 
to join a party under Rule 19, operates as an adjudication 
upon the merits. 

Although this rule speaks of dismissal on a defendant's motion, 
a district court may also act on its own motion, Schenck v. Bear. 
Stearns & Co., 583 F.2d 58, 60 (2d Cir. 1978), as it did in this 
case. We have noted, however, that "dismissal [for failure to 
prosecute under 4l(b)] is a 'harsh remedy to be utilized only in 
extreme situations.'" Alvarez v. Simmons Mkt. Research Bureau. 
Inc., 839 F.2d 930, 932 (2d Cir. 1988) (quoting Thielmann v. 
Rutland Hosp., 455 F.2d 853, 855 (2d Cir. 1972)). Our standard of 
review for such dismissals under Rule 4l(b) is abuse of discretion. 
Schenck, 583 F.2d at 60. 

We assess a rule 4l(b) dismissal in light of the record as a 
whole, considering the following factors: (1) the duration of the 
plaintiff's failures; (2) whether the plaintiff had received notice 
that further delays would result in dismissal; (3) whether the 
defendant is likely to be prejudiced by further delay; (4) whether 
the district judge has taken care to strike the balance between 
alleviating court calendar congestion and protecting a party's 
right to due process and a fair chance to be heard; and (5) whether 
the judge has adequately assessed the efficacy of lesser sanctions. 
Harding v. Federal Reserve Bk. of New York, 707 F.2d 46, 50 (2d 
Cir. 1983). 

Applying these factors to the record in this case, we conclude 
that the district court should not have dismissed these claims. 
There is no doubt, of course, that the failures of Runquist's 
attorney were many and continued over several months. However, the 
district court did not discuss the possible efficacy of other, 
lesser sanctions, a factor to which we have attached particular 
importance. See Schenck, 583 F.2d at 60 (stating that "[t]he sound 
exercise of discretion requires the judge to consider and use 
lesser sanctions in the appropriate case"). Moreover, it is 
conceded that no express warning that further inaction would result 
in the termination of the case was given before dismissal. 
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We understand and sympathize with the district court's frustra­
tion in dealing with the repeated inadequacies of Runquist's 
counsel. We think, however, that, despite counsel's many failings, 
the imposition of the harsh sanction of dismissal, without warning 
and without considering the efficacy of lesser sanctions, was 
excessive in the circumstances of this case. 

The judgment of the district court is reversed and the case is 
remanded for further proceedings. 
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BOLT ELECTRIC, INC., Plaintiff, 
v. 

The CITY OF NEW YORK and Spring City 
Electrical Manufacturing Co., Defendants. 

No. 93 CIV. 3186(SS). 

United States District Court, S.D. New York. 

March 23, 1994. 

OPINION AND ORDER 

SOTOMAYOR, District Judge. 

•t Pursuant to Fed.R.Civ.P. 12(b)(6), defendant, 
the City of New York ("NYC"), moves to dismiss 
the amended complaint in this diversity action for 
contract nonpayment. Defendant NYC contends 
that the allege.cl contract at issue is unenforceable 
because it does not comply with NYC statutory and 
regulatory requirements, and because it violates 
public policy. For the reasons discussed below, 
defendant's motion is granted. 

Background 

Plaintiff, Bolt Electric, Inc. ("Bolt"), is a New 
Jersey coiporation which seeks payment for lighting 
and related materials it designed or supplied for a 
reconstruction project of the Eastern Parkway in 
Brooklyn, New York ("the Project"). supervised by 
the Department of Transportation ("DOT"). In 
1987, after a competitive sealed bidding process, 
NYC awarded Naclerio Contracting Co., Inc. 
("Naclerio"), a 58. 7 million dollar contract for the 
Project ("the Contract"). 

At issue in the instant motion before me are 
outstanding payments for materials ordered by 
Naclerio from Bolt in February 1988 and October 
1991. The February 1988 purchaSt: order included 
materials which Bolt claims it specially designed for 
the Project. The subsequent October 1991 purchase 
order included several of the February 1988 
materials, as well as certain new items. It is unclear 
how much payment Bolt received for the materials 
in these purchase orders. 

Bolt also contracted with L.K. Comstock & 
Company, Inc. ("Comstock"), a Naclerio electrical 
subcontractor under the Contract, to supply lighting 

Page 

materials for the Project. Bolt claims that these 
materials were specifically required under the 
Contract. NYC, however, was not a party to either 
agreement between Bolt and Naclerio, or Bolt and 
Comstock. 

The Naclerio Contract with NYC was ill-fated. 
As time passed, the Project fell further and further 
behind schedule and was delayed several years. As 
the Project languished, Naclerio's financial status 
also grew tenuous and, in 1990, Naclerio filed for 
bankruptcy protection. [FNl] Naclerio did not pay 
Bolt or Comstock during 1990 .and 1991, and both 
informed NYC of their respective nonpayment 
problems with Naclerio. Eventually, in 1991, 
Comstock informed NYC that it was withdrawing 
from the Project because of nonpayment. 

Naclerio thereafter requested that Bolt provide the 
lighting materials it had ordered. Despite the 
existing and potential nonpayment problems, Bolt 
agreed to continue with the Project on two 
conditions. First, Bolt demanded full payment for 
outstanding debts on materials it had already 
provided. Second, it wanted NYC to guarantee 
payment of all remaining materials. 

Although it is unclear whether Naclerio complied 
with Bolt's first condition, Bolt claims that it 
continued producing the Naclerio items because 
NYC met its second condition by providing a 
guarantee of payment. Bolt alleges this guarantee is 
comtnemorated in a letter dated September 25, 
1991, from DOT Deputy Commissioner Bernard 
McCoy ("the McCoy Letter"). 

*2 The McCoy Letter states, in pertinent part, 
that: 

[a]ll conforming material ordered by Naclerio on 
their Purchase Order with [Bolt] will be paid to 
Naclerio by the City of New York. 
In the event Naclerio Contracting Co., Inc. 
defaults in its contract with the New York City 
Department of Transportation, the Department 
will purchase from Bolt Electric, Inc. all materials 
ordered specifically for the Eastern Parkway 
contract. 

Affidavit of Gilman J. Hallenbeck ("Hallenbeck 
Affidavit"), Exhibit H. 

Relying upon the McCoy Letter as a guarantee, 
Bolt accepted another purchase order from Naclerio 
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for over two million dollars of lighting materials, 
including materials previously ordered but which 
Bolt had refused to deliver due to nonpayment 
problems. Bolt states that some of the materials 
included in this order had previously been inspected 
and approved by NYC. Bolt also continued to 
prepare and deliver other materials for the Project. 

Bolt learned, during the summer of 1992, that 
NYC might declare Naclerio in default. According 
to Bolt, at a meeting with NYC officials in August 
1992 and at sub""'luent meetings, NYC officials 
"assured Bolt that even if Naclerio was released and 
a new general contractor was brought on board, 
NYC would honor its commitment to purchase from 
Bolt the materials ordered by Naclerio.• Bolt's 
Memorandum of Law in Opposition to Defendant 
the City of New York's Motion to Dismiss ("Bolt's 
Memorandum"), p. 9. The NYC officials also 
instructed Bolt to continue working on the Project. 
Id. 

Naclerio's default was indeed imminent and. in 
October 1992, the NYC declared Naclerio in 
default. Bolt maintains that at another meeting on 
October 26, 1992, with several NYC officials, 
including DOT Assistant Commissioner Lawrence 
Gassman and DOT chief lighting official Steve 
Galgano, NYC again explicitly directed Bolt to 
continue work on the materials ordere.d by Naclerio 
and on new materials not previously ordered. Bolt 
claims that, with the McCoy Letter in his hand, 
DOT Assistant Commissioner Gassman assured Bolt 
that "the City will honor its commitment to you." 
id. at 10, and Bolt, again relying on these 
assurances, continued to produce the requested 
items. 

After the declaration of Naclerio's default, NYC 
decided to complete the Project by submitting it to 
the Project's surety, Aetna Casualty & Surety 
Company ("Aetna"). Although Aetna hired 
subcontractors other than Bolt to work on the 
Project materials, Bolt alleges that Aetna promised 
that Bolt would continue to serve as the electrical 
materials supplier of the Project and that the NYC 
guarantee in the McCoy Letter would be honored. 
Notwithstanding these assurances, on February 12, 
1993, the Project's new electrical subcontractor 
notified Bolt that it was no longer on the Project. 
Defendant Spring City was ultimately selected to 
supply the materials previously contracted by 
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Naclerio in the October 1991 purchase order. [FN2] 

In the case before me, Bolt seeks $2,592,746.20 
for pay1nents due under the February 1988 and 
October 1991 pure.base orders, which Bolt contends 
NYC is bound to pay pursuant to the guarantee set 
forth in the McCoy Letter. Bolt also claims that in 
reliance on NYC's assurances of payment, Bolt 
released its liens against Naclerio and Comstock for 
prior purchase orders, and, at NYC's request, 
withdrew its third-party complaint against NYC in 
an Ohio lawsuit against Bolt, filed by one of its 
suppliers for expenses associated with the Project. 
Hallenbeck Affidavit, ,, 27-28. 

*3 Defendant NYC moves to dismiss Bolt's 
complaint against it, arguing that there is no legally 
viable agreement between NYC and Bolt which 
requires NYC to pay for the items in the purchase 
order. Initially, NYC argued that a municipal 
contract is valid and legally binding only if it 
complies with the express statutory requirements of 
competitive sealed bidding or the statutorily 
recognized alternatives to the sealed bidding 
process. NYC contends that because Bolt never 
participated in the bidding process, or otheiwise 
complied with alternative procurement prerequisites, 
the McCoy Letter cannot constitute a valid contract 
with NYC. Also, a contract which does not satisfy 
the statutory prerequisites, according to NYC, is a 

nullity because it violates NYC's laws and rules 
and, hence, contravenes public policy. 

At the oral argu1nent on the extant motion, held 
October 23, 1993, NYC conceded that the bidding 
requirement was not absolute and that it could be 
avoided in certain situations, including when a 
contractor defaults. Transcript of October 23, 1993 
Hearing, pp. 3-4; 7; 9. [FN3] However, NYC 
asserted that even in the case of a default, it may 
circumvent the bidding requirement only after it has 
formally declared the contractor in default. The 
timing of the default announcement, NYC argued, is 
dispositive and anything preceding the 
announcement is without legal significance unless it 
complies with the statutory bidding prerequisites. 

A consistent theme of NYC's arguments is that, 
ulti1nately, any contract which has not satisfied the 
applicable statutory requirements is invalid as 
against public policy. Defendant NYC's public 
policy argu1nent may be summarized succinctly as 
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alleging that the statutory restnchons on a 
municipality's right to contract cannot be ignored or 
avoided because they are fundamental to 
"responsible municipal government.• Thus, public 
accountability, according to NYC, is paramount. 

Bolt responds that the McCoy Letter did not have 
to comply with bidding requirements or any 
alternative contracting process, and that NYC's 
"official" declaration of Naclerio's default is 
irrelevant to whether NYC agreed to pay Bolt for 
the materials ordered for the Project. Bolt also 
argues that if I detennine that some approval was 
required in order for NYC to enter a valid 
procurement agreement with Bolt, I should overlook 
such a requirement on purely equitable grounds 
because there is no proof of "fraud, collusion or 
other impropriety in the execution of the [McCoy 
Letter]." Bolt's Memorandum, p. 22. Bolt further 
contends that it is unfair to deny recovery against 
NYC where Bolt has acted in good faith and upon 
reliance of NY C's assurances. 

DISCUSSION 

A. The Motion to Dismiss for Failure to State a 
Claim 

Dismissal pursuant to Fed.R.Civ.P. 12(b)(6) is 
warranted only where "it appears beyond doubt that 
the plaintiff can prove no set of facts in support of 
[the plaintiffs] claim which would entitle [the 
plaintiff] to relief." Ricciuti v. New York City 
Transit Auth., 941 F.2d 119, 123 (2d Cir.1991), 
quoting Conley v. Gibson, 355 U.S. 41, 45-46 
(1957) (footnote omitted). The issue "is not 
whether a plaintiff will ultimately prevail, but 
whether the claimant is entitled to offer evidence to 
support the claims." Scheuer v. Rhodes, 416 U.S. 
232, 236 (1974). In considering the motion, the 
allegations in the complaint must be construed 
favorably to the plaintiff. Walker v. New York, 
974 F.2d 293, 298 (2d Cir.1992), cert. denied, 507 
U.S. 961, 113 S.Ct. 1387, 122 L.Ed.2d 762 (1993). 

•4 Defendant NYC does not challenge Bolt's 
interpretation of the McCoy Letter, but rather, for 
purposes of this motion, NYC accepts the 
proposition that a contract between DOT and Bolt 
existed. Memorandum of Law in Support of City's 
Motion to Dismiss the Amended Complaint 
("NYC's Memorandum"), pp. 1-2. NYC argues 
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that because the McCoy Letter does not comply with 
mandatory statutory requirements, however, it is an 
unenforceable contract, either because it is 
statutorily invalid or because it violates public 
policy. [FN4] 

NYC agrees that there are two categories of valid 
contracts exempt from the competitive bidding 
requirement. The first category is best described as 
contracts which are formed in accordance with 
alternative methods to competitive bidding explicitly 
set forth in the Charter, like the non-bidding process 
for emergency procurements. See New York City 
Charter § 315. Since the parties agree that the 
alleged contract between Bolt and NYC does not 
come within the coverage of any of these alternative 
mechanisms. there are no viable arguments that the 
McCoy Letter satisfies these sections of the New 
York City Charter ("Charter"). [FN5] 

The second category of bid-exempt contracts 
includes contracts which are valid if they are a 
consequence of a default of a contractor, and entered 
into in order to complete the work under a contract 
which has been previously submitted for bidding. 
See N.Y.C. Administrative Code§ 6-I02(b) (1992). 
The M.cCoy Letter arguably falls within this 
category. Id.; see also Contract, Article 48. 

Nevertheless, regardless of whether the contracts 
were formed in accordance with recognized 
alternative nonbidding procedures, or as a 
consequence of a default, all NYC contracts must 
satisfy certain approval procedures set forth in the 
Charter, New York City's Administrative Code 
("the Administrative Code") and the Procurement 
Policy Board Rules ("PPB Rules"). 

As discussed below, NYC's mandatory approval 
requirements and public policy claims are its most 
defensible and compelling arguments. Any 
agreement or contract with Bolt, in furtherance of 
the Contract and for purposes of completion of the 
Pr~ject, must satisfy the requirements set forth in 
NYC's rules and regulations. These requirements 
are alternatives to the competitive sealed bidding 
process which, though theoretically less 
burdensome, are mandatory and cannot be waived. 
Since the McCoy Letter does not comply with these 
statutory requirements, NYC argues it is invalid and 
to recognize such a contract would violate public 
policy. I agree. 
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I. Declaration of Default as a Municipal Contract 
Prerequisite 

New York State's General Municipal Law § 103.1 
requires that contracts for public works must be 
awarded to the lowest bidder. 

Except as otherwise expressly provided by an act 
of the legislature or by a local law adopted prior 
to September first, nineteen hundred fifty-three, 
all contracts for public worl< involving an 
expenditure of more than seven thousand dollars 
and all purchase contracts involving an 
expenditure of more than five thousand dollars, 
shall be awarded by the appropriate officer, board 
or agency of a political subdivision or of any 
district therein ... , to the lowest responsible 
bidder furnishing the required security after • 
advertisement for sealed bids in the manner 
provided by this section .... 

*5 N.Y. GEN. MUN. LAW § 103.1 (McKinney 
1986). [FN6] 

The Charter specifically states that all City 
procurement contracts shall be awarded pursuant to 
a competitive bidding process initiated by NYC's 
issuance of an invitation for bids. Interested bidders 
submit sealed bids and NYC awards the contract to 
the lowest responsible bidder. New York City 
Charter § 313. However, as already stated, and as 
NYC recognizes, the bidding process is not inviolate 
or mandatory in all cases. See United States v. City 
of New York, 972 F.2d 464, 471-72 (2d Cir.1992) 
(New York City Charter includes valid exceptions to 
the traditional state law requirement that New York 
City bid all its contracts). The Charter provides for 
methods of awarding procurement contracts, without 
use of the bidding procedure, see e.g., New York 
City Charter § 312 (exceptions to the procurement 
process), § 315 (emergency procurement), § 317 
(alternatives to competitive sealed bidding), and, as 
the parties agree, under the Contract here, NYC 
could complete the work without rebidding, if 
Naclerio defaulted. 

Bolt argues that since NYC could contract without 
bidding to complete the work after Naclerio's 
default, it has the authority, as a matter of law, to 
enter into an agreement. such as the McCoy Letter, 
to pay for the Project materials. NYC counters that 
a formal declaration of a default is a prerequisite to 
the valid formation of a municipal contract to 
complete the work under the defaulted contract. 
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I am not persuaded that NYC cannot act on what 
ultimately is its discretionary authority to complete 
the Contract, in anticipation of a default, simply 
because it has not yet formally declared a default. 
To hold otherwise would place an unwarranted and 

·unjustified burden on NYC from invoking its 
discretion--discretion which appears otherwise. 
unencumbered. Cf. In re Matter of Leeds, 53 N. Y. 
400, 403 (1873) (readvertising may be inappropriate 
where it causes an injudicious delay); City of New 
York v. Palladino, 146 A.D. 850, 131 N.Y.S. 807, 
809 {lst Dept.1911) (readvertising for contract to 
collect refuse not requiredt in part, where 
accumulating refuse was menace to the public). 

Despite the total absence in the General Municipal 
Law, the Administrative Code or the Contract of 
any time provision of the sort NYC proposes, NYC 
requests that I read into these sources a requirement 
that a formal declaration of default must precede any 
attempts to secure the means by which to complete 
the work under the contract. Such an interpretation 
is unwarranted and unjustified by the plain language 
of the law or the Contract which permits NYC to 
complete the Contract "by such means and in such 
manner" as it deems desirable. See Article 48. 
NYC must be free to react in potentially urgent 
situations, like securing spe.cially-designed materials 
or the services of a subcontractor, prior to a default. 
Otherwise, NYC would bear an unnecessary risk in 
the completion of its defaulted contracts. 

*6 Defendant NYC relies on the language of 
Article 48 of the Contract to support its argument 
that the bidding-circumvention provisions found in 
this Article are triggered only once a default is 
actually declared and the contractual notice 
requirements are followed. Article 48, in relevant 
part, states simply that the Commissioner of the 
Department of Highways of the City of New York, 

after declaring the Contractor in default, may then 
have the work completed by such means and in 
such manner, by contract with or without public 
lettings, or otherwise, as he may deem advisable, 
utilizing for such purpose such of the Contractor's 
plan, materials, equipment, tools and supplies 
retnaining on the site, and also such 
subcontractors, as he may deem advisable. 

This language alone is insufficient to support 
NYC's conclusion that its discretion is limited. 
This Article addresses only the actual act of 
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completing the Contract, it does not stale that NYC 
could not take, pre-default. actions to facilitate such 
completion. 

In fact, the language of the Contract clearly 
provides that if the contractor defaults, NYC may 
complete the work "by such means and in such 
manner" as advisable. Thus, the Contract grants 
NYC broad discretion in furtherance of completing 
the work, without any prohibition on NYC from 
agreeing, pre-default, lo pay Bolt for the 
undelivered Project materials should Naclerio 
default. Nothing therein suggests that the notice 
requirements which exist, in part, for the benefit of 
the contractor, also prohibit NYC from acting in 
anticipation of a default, without bidding. 

2. Comptroller Requirements on All Municipal 
Contracts 

The ability to exercise discretion to complete work 
without rebidding before or upon a default does not, 
however, relieve the City and. contractors from 
complying with other legal obligations and 
requirements. NYC maintains that any contracts or 
agreements not submitted for bidding, must still 
comply with other statutory requirements set forth in 
the Charter, the Administrative Code and the PPB 
Rules. These requirements mandate that contracts 
be filed and registered with the NYC Comptroller 
prior to their implementation. NYC's 
Memorandum, pp. 14-22. 

Three provisions control in the instant case. First, 
Charter § 328(a) states: 

Registration of contracts by the comptroller. a. 
No contract or agreement executed pursuant to 
this charter or other law shall be implemented 
until (I) a copy has been filed with the 
comptroller and (2) either the comptroller has 
registered it or thirty days have elapsed from the 
date of filing, whichever is sooner, unless an 
objection has been filed pursuant lo subdivision c 
of this section, or the comptroller has grounds for 
not registering the contract under subdivision b of 
this section. (emphasis added) [FN7) 

Thus, all contracts and agreements are effective only 
upon filing and registration with the Comptroller. 
See Prosper Contracting Corp. v. Board of Educ. of 
the City of New York, 73 Misc.2d 280, 341 
N.Y.S.2d 196, affd, 43 A.0.2d 823, 351 
N. Y .S.2d 402 (!st Dept.1974). 
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*7 Second, § 6-!0! of the Administrative Code 
states, in relevant part: 

Contracts; certificate of comptroller. a. Any 
contract, except as otherwise provided in this 
section, shall not be binding or of any force, 
unless the comptroller shall indorse thereon the 
comptroller's certificate that there remains 
.unexpended and unapplied a balance of the 
appropriation or fund applicable thereto, sufficient 
to pay the estimated expense of executing such 
contract, as certified by the officer making the 
same. 

••• 
c. It shall be the duty of the comptroller to make 
such indorsement upon every contract so presented 
to him or her, if there remains unapplied and 

· unexpended the amount so specified by the officer 
making the contract, and thereafter to hold and 
retain such sum to pay the exr}ense incurred until 
such contract shall be fully performed. Such 
indorsement shall be sufficient evidence of such 
appropriation or fund in any action. 
d. The provisions of this section shall not apply to 
supplies, materials and equipment purChased 
directly hy any agency pursuant to subdivisions 
(c) and (d) of section three hundred [twenty nine) 
of the charter. [FNS) (emphasis added) 

By reference to Charter §§ 329(c) and (d). § 6-101 
excludes any small purchases such as direct agency 
purchase of goods in amounts not exceeding $1,000 
in costs per transaction, or, upon the prior approval 
of the Co1nmissioner of General Services or the 
Mayor's approval, an amount not exceeding $5,000. 
The $5,000 limit may only be increased with the 
additional approval of the Comptroller. These 
increases must be published in the City Record. 

Lastly, PPB Rule§ 5-07(b) provides that: 
r n ]o contract or agreement executed pursuant to 
the New York City Charter or other law shall be 
effective until: 
(I) The Comptroller has registered the contract or 
thirty (30) days have elapsed from the date of 
filing, during which the Comptroller has neither 
raised an objection pursuant to subdivision (i) 
below nor refused to register the contract pursuant 
to suhdivision (h) below. (emphasis added) 

These sections establish that, with the exception of 
contracts for goods costing small amounts, clearly 
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not the situation in Bolt's case, NYC and its 
agencies cannot unilaterally enter contracts or 
agreements absent approval by or registration with 
the Comptroller. 

Recognizing the extent of NYC's discretion and 
the need for flexibility, especially under exigent 
circumstances, does not equate with discarding 
statutory and regulatory requirements governing 
NYC contracts. In accordance with New York law, 
even if NYC chose to proceed with Bolt under the 
Naclerio Contract, before or after the default, the 
McCoy Letter would not be enforceable unless it 
satisfied all requirements which govern contracts 
awarded by other than the competitive sealed 
bidding process. 

Bolt argues, and NYC concedes, that a mere 
irregularity or technical violation of statutory 
requirements does not prohibit recovery on a quasi­
contract basis. See, e.g., Ward v. Kropf, 207 N. Y. 
467, IOI N.E. 469 (1913) (contractors can recover 
under a quasi-contract analysis where local entity 
failed to comply with legal requirement that the 
maximum and minimum cost of improvement be 
stated in proposition to electors, in order to avoid 
unjust enrichment by local entity for benefit 
received from actual services provided); Littlefield­
Alger Signal Co. v. County of Nassau, 43 Misc.2o 
239, 250 N.Y.S.2d 730 (Sup.Ct. Nassau Co.1964) 
(low bidder is entitled to recover for the services it 
provided even though contract is invalid because 
county executive failed to execute it where 
defendant received a benefit from the services and 
there is no offense to public policy). However, 
even quasi-contract recovery is unavailable where 
"the making of the contract flouted a firm public 
policy or violated a fundamental statutory restriction 
upon the powers of the municipality or its 
officers .... • Cassella v. City of Schenectady. 281 
A.D. 428, 120 N.Y.S.2d 436, 440 (3rd Dept.1953) 
(citing McDonald v. Mayor, 68 N. Y. 23, 28; Seif 
v. City of Long Beach, 286 N.Y. 382, 36 N.E.2d 
630 (1941); Brown v. Mt. Vernon Housing Auth., 
279 A.D. 794, 109 N.Y.S.2d 392 (2d Dept.1952); 
6 WILLISTON, CONTRACTS (rev. Ed.)§ 1786A; 
2 Restatement, Contracts § 598). 

*8 The Bolt case is not a case of a mere technical 
failure in executing an otherwise valid contract. As 
discussed below, the Bolt contract clearly violates 
New York's public policy against recognizing 
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agreements by municipal agents who act without 
authority to contract on behalf of the municipality. 
See McDonald v. Mayor, 68 N.Y. 23 (1867). 

3. NYC's Public Policy Claim 

New York's public policy is clear that municipal 
contracts or agreements which do not satisfy all of 
its procurement requirements are neither valid nor 
enforceable. In New York. a municipality's 
authority to contract is strictly limited statutorily. 
Henry Modell & Co. v. City of New York, 159 
A.D.2d 354, 355, 552 N. Y.S.2d 632, 634 (1st 
Dept.) (citing Genesco Entertainment, A Div. of 
Lymutt Industries, Inc. v. Koch, 593 F.Supp. 743, 
747-48 (S.D.N.Y.1984), appeal dismissed, 76 
N.Y.2d 845, 559 N.E.2d 1288, 560 N.Y.S.2d 129 
(1990). The restrictions exist to "protect the public 
from the corrupt or ill-considered actions of 
municipal officials.• Id. It is well established that a 
municipal contract which violates express statutory 
provisions is invalid. Granada Bldgs., Inc. v. City 
of Kingston, 58 N. Y.2d 705, 708, 444 N.E.2d 
1325. 1326, 458 N. Y.S.2d 906, 907 (1982) 
(citations omitted). Thus, where municipal agents 
act without authority, any contract formed is 
without legal validity. Id. According to the court 
in Modell, 

"where there is a lack of authority on the part of 
agents of a municipal corporation to create a 
liability, except by compliance with well­
established regulations, no liability can result 
unless the prescribed procedure is complied with 
and followed.• 

Id., quoting Lutzken 
A.D.2d 498. 501, 
Dept. 1959). 

v. City of Rochester, 7 
184 N.Y.S.2d 483 (4th 

Moreover, to accord legal validity to a contract 
which fails to comply with the statutory mandates is 
contrary to public policy. As stated in Genesco, 

[tJo allow recovery under a contract which 
contravenes [statutory restrictions on a municipal 
corporations's power to contract] gives vitality to 
an illegal act and grants the municipality power 
which it does not possess "to waive or disregard 
requirements which have been properly 
determined to he in the interest of the whole."[ ) 

Genesco, 593 F.Supp. at 747-48 & n. 14, quoting 
Lutzken, 7 A.D.2d at 499. 184 N.Y.S.2d at 486. 

The alleged agree1nent with NYC contravenes 
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public policy because ii does not comply with 
NYC's registration and filing requirements, critical 
components of a process designed. in part, to avoid 
corruption, to ensure sufficient appropriations for 
municipal contracts and to protect against fiscal 
excess. Cf. Cassella v. City of Schenectady, 281 
A.D. 428, 120 N.Y.S.2d 436, 440 (3rd Dept.1953) 
(plaintiff cannot recover in quasi-contract where 
local Civil Service Commission failed to certify 
plaintiff for appointment as fire surgeon, where 
invalidity is based on irregularity or technical 
violation because contract flouts firm public policy, 
and contract violates a fundamental statutory 
restriction upon powers of municipality or its 
officers). In the Boll case, the Comptroller's 
oversight is exactly the type of monitoring of a 
financially strapped project envisioned by the 
legislature, for, as the parties concede, the Project 
had exceeded its expected completion schedule and 
expenses. Thus, concerns over financial viability, 
which are fundamental aspects of municipal 
contracts, were practical re.alities of the Project. 
Thus, the manner in which the Bolt contract was 
fanned undennines the very purpose of the 
municipal law in failing to have the Comptroller, the 
entity responsible for lhe monitoring of the fiscal 
integrity of NYC projects, certify and approve the 
agreement. 

B. Bolt's Estoppel Claims and Request for Relief 

*9 Bolt contends that since the McCoy Letter is 
not tainted by any impropriety chargeable to Bolt, 
however, that I should recognize NYC's promises 
and assurances for payment of the Project materials. 
Bolt maintains that ii acted completely in good faith 
and upon reliance of NYC's assurances when it 
withdrew liens against Naclerio and Comstock, and 
dismissed third-party claims against NYC in 
pending litigation. Bolt's allegations, in essence, 
are complaints that NYC acted in a devious manner 
in seeking Bolt's abandonment of these legal claims 
and that, therefore, NYC should' be eslopped from 
asserting mandatory compliance with the statutory 
and regulatory prerequisites as a defense to this 
litigation. 

Generally, estoppel is not available in New York 
against public entities for the unauthorized acts of 
their agents. Granada, 58 N. Y.2d al 708, 444 
N.E.2d al 1326, 458 N.Y.S.2d al 907 ("because a 
governmental subdivision cannot be held answerable 
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for the unauthorized acts of its agents ... , we have 
frequently reiterated that estoppel is unavailable 
against a public agency.") (citations omitted). 

The esloppel rule is based, in part, on New 
York's public policy which charges those bargaining 
with municipalities with the burden of determining 
the contracting authority of municipal 
representatives. Those dealing with NYC must 
ascertain the extent of the municipal agent's 
authority and must be aware of the statutory and 
regulatory requirements applicable to municipal 
contracts. McDonald, 68 N.Y. 23. A party 
bargains or contracts with a municipality at its own 
risk and bears the burden of being informed of the 
applicable procedures and requirements. Modell, 
159 A.D.2d 354, 552 N.Y.S.2d at 634; Gill, 152 
A.D.2d at 914, 544 N.Y.S.2d at 395 (citing 27 NY 
JUR 20, Counties, Towns and Municipal 
Corporations, §§ 1217, 1218). Cf. Parsa v. State 
of New York, 64 N.Y.2d 143, 147, 474 N.E.2d 
235, 237, 485 N.Y.S.2d 27, 29 (1984) ("A party 
contracting with the State is chargeable with 
knowledge of the statutes which regulate its 
contracting powers and is bound by them.") 
(citations omitted). As clearly stated by the First 
Department. "those dealing with municipal agents 
must ascertain the extent of the agents' authority, or 
else proceed al their own risk." Modell, 159 
A.D.2d 354, 552 N.Y.S.2d at 634, citing Genesco, 
593 F.Supp. 743. 

Boll is responsible for knowing the extent of 
DOT's authority, as well as the limits of that 
authority in entering any agreements on behalf of 
NYC. See id. In this case, as already fully 
discussed, the statutory and regulatory prerequisites 
were never satisfied. Those requirements are clearly 
sel forth in the Charter, Administrative Code and 
the PPB Rules--public documents which are 
available to those who contract with NYC agencies 

·and employees. The alleged promises or assurances 
by NYC contained in the McCoy Letter are not 
enforceable merely because Bolt claims it was 
treated unfairly. Bolt may seek payment from other 
responsible parties, such as Naclerio or Comstock. 
Whal ii cannot do is demand that NYC pay for 
Project materials, pursuant to an agreement which is 
not valid under the law, or as a public policy matter. 

*IO Moreover, under New York law, a party 
cannot recover on an invalid contract or in quantum 
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meruit. S.T. Grand, Inc. v. City of New York, 32 
N. Y.2d 300, 305, 298 N.E.2d 105, 108, 344 
N.Y.S.2d 938, 942 (1973). New York recognizes 
an exception to this harsh rule of complete forfeiture 
in cases where the plaintiff "entered into the contract 
in good faith, the contract does not violate public 
policy, and the circumstances indicate that the 
municipality would be unjustly enriched." Gill, 
Korff, and Associate, Architects and Engineer, P.C. 
v. County of Onondaga, 152 A.D.2d 912, 914, 544 
N.Y.S.2d 393, 395 (4th Dept.1989) (citing 
Vrooman v. Village of Middleville, 91 A.D.2d 833, 
834-35, 458 N.Y.S.2d 424 (4th Dept.1982), appeal 
denied, 58 N.Y.2d 610, 449 N.E.2d 427, 462 
N. Y.S.2d 1028 (1983). While Bolt relies on cases 
which have held that recovery is possible where 
these mitigating factors exist, these factors do not 
exist in the case before me. 

For example, in Vrooman v. Village of 
Middleville, 91 A.D.2d 833, 834-35, 458 N. Y.S.2d 
424, 426 (4th Dept.1982), the court held that the 
plaintiff could recover, even though the contract was 
unenforceable for failure to comply with a statutory 
requirement that the Commissioner of Health be a 
party to the contract, because there was no violation 
of public policy and the village benefited from 
plaintiff's services. The court concluded that the 
contract did not violate the public policy against 
extravagance and collusion because the State had 
mandated the local project and because the services 
provided by the plaintiff "were essential to 
effectuate [the State's] directive." Id. at 426. To 
excuse the local entity from any liability, where the 
local entity clearly benefited from plaintiffs 
services, would "encourage disregard of the 
statutory safeguards by municipal o_fficials." Since 
there was no harm to the taxpayers the court 
determined that recovery was appropriate. [FN9] 

The Bolt case is different. As noted previously, 
the agreement here violates a clearly established 
public policy. The filing and registration 
re.quirements were essential checks on the financial 
stability of the Project--a Project financially 
overextended and with a tenuous fiscal status--to 
ensure that NYC and the taxpayers w~ere not 
overpaying for services or conunitting otherwise 
unavailable City dollars. In direct contrast to 
Vrooman, the instant case presents a situation where 
recognizing the municipal agreement could result in 
NYC paying twice--first to the main contractor 
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Naclerio or the surety, and then to Bolt. This 
"harm" to the taxpayers is exactly what the 
municipal legislation intends to avoid. 

Also, unlike Vrooman, NYC did not benefit from 
essential services provided by the plaintiff. Indeed, 
it is unclear how much of the Bolt materials were 
actually provided to the Project. Lastly, I cannot 
agree that the concern in Vrooman over judicially 
encouraged official circumvention of statutory 
requirements, is relevant to the instant case. Since 
there was no clear "benefit" which accrued to NYC 
or DOT, this case does not present a situation 
wherein illegal or inappropriate conduct results in 
unjust enrichment or a windfall for the municipality. 

*II The other cases cited by Bolt are similarly 
unconvincing and distinguishable. See Shaddock v. 
Schwartz, 246 N.Y. 288, 294, 158 N.E.2d 872, 874 
(1927) (Cardozo, C.J .) (plaintiff may recover based 
on a moral obligation to pay the reasonable value for 
work performed, despite drafting error in its bid for 
public contract, where there is no injury to the 
City's fisc and the City actually benefited by 
accepting the hid since it was the lowest); Gladsky 
v. City of Glen Cove, 563 N.Y.S.2d 842, 846 (2d 
Dept.1991) (plaintiff may recover, pursuant to its 
agree1nent with the municipality, for expenses, such 
as title examination costs, incurred in reliance on the 
contract for sale of real property); Albert Elia Bldg. 
Co. v. New York State Urban Development Corp., 
54 A.D.2d 337, 344-45, 388 N.Y.S.2d 462, 468 
(4th Dept.1976) (where competitive bidding statutes 
were violated, contractor's good faith and lack of 
fraud, collusion or wrongdoing by the State 
mitigates against the harsh remedy of contractor's 
full forfeiture and, instead, contractor must refund 
the difference between the costs for work done and 
an estimated bidding price for the work); Galvin v. 
New York City Housing Auth., 78 Misc.2d 312, 
315, 356 N.Y.S.2d 942, 946 (Sup.Ct. N.Y. 
Co.1974) (absent collusion between Housing 
Authority and contractor, Housing Authority may 
negotiate modifications to contract without public 
bidding for a new contract). 

Bolt's unsupported allegations that NYC acted in a 
deceptive manner to induce it to release NYC. 
Naclerio and Comstock from liability does not alter 
my decision. In its opposing memorandum, Bolt 
accuses DOT officials of acting "somewhat 
deviously, it now appears" in directing Bolt to abide 
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by the promises in the McCoy Letter, and 
encouraging it to withdraw its claim against NYC in 
the Ohio lawsuit. Bolt also charges that, in direct 
reliance of NYC's guarantees of payment, Bolt 
released liens on the purchase orders against 
Naclerio and Comstock. See Hallenbeck Affidavit, 
11 27-28. NYC raises serious questions as to the 
veracity and accuracy of these cl~irns. and argues 
that what Bolt is seeking in this litigation is lost 
profits, not the costs for goods supplied to NYC. 
For example, NYC states that Bolt has received a 
$100,000 payment from Comstock for supplies for 
the Project and that NYC has not received any items 
for which Bolt now seeks payment. 

Assuming. as I must on a motion to dismiss. that 
NYC acted in a deceptive manner, Bolt's allegations 
are still without sufficient support to withstand the 
motion lo dismiss. [FN 10] Bolt's conclusory 
statements setting forth a tale of deceit fail to set 
forth conduct so unconscionable on the part of NYC 
so as to warrant avoiding the usual prohibition on 
estoppel in cases involving municipalities. As 
discussed above, this is certainly not the case where 
the actions of the municipal representatives are so 
egregious that they have taintOO the entire 
contractual bargaining process, or where the 
municipality is accorded a windfall based on 
deceptive actions by its representatives. [FN 11] 

*12 I also note that, although Bolt has made 
unsupported allegations of injury and loss attendant 
to its withdrawal of legal claims, based on NYC's 
false statements, Bolt's submissions suggest 
otherwise. For example, Bolt's withdrawal of the 
liens against Naclerio and Comstock is without 
prejudice to refile, and, apparently, since the suit is 
still pending in Ohio, there has not been a judgment 
issued against Bolt. See Hallenbeck Affidavit, 
Ei<hibit G. 

Conclusion 

For the reasons stated, defendant the City of New 
York's motion to dismiss the amended complaint for 
failure to state a cause of action as a matter of law, 
as against the City of New York, is GRANTED and 
the Clerk of the Court is directed to enter judgment 
dismissing the amended complaint against this 
defendant. The amended complaint otheiwise stands 
against the remaining defendant, Spring City. 
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The claims against the City of New York are 
separate and distinct from the claims involving 
Spring City, and there being no just reason for delay 
of entry of a final judgment, I order that final 
judgment be entered in favor of defendant the City 
of New York and that the Order be certified 
pursuant to Fed.R.Civ.P. 54(b). 

SO ORDERED. 

FN 1. Judge Cornelius Blackshear of the United 

States Bankruptcy Court for the Southern District of 
New York dismissed Naclerio's bankruptcy petition 
on January 5, 1993. 

FN2. Plaintiff claims that it provided defendant 
Spring City certain crucial information about the 
design of it'> materials and the bid price, which 
Spring City then improperly used to obtain the work 
assign1nent under the Contract. Amended 
Complaint 11 23-26. Defendant Spring City is not 
a party to the instant motion and I do not consider 
the claims against it at this ti1ne. 

FN3. The Contract established that once NYC 
declared Naclerio in default, NYC could cornplete 

the contract without proceeding through the 
co1npetitive sealed bidding process. NYC admitted 
that in the case bCfore 1ne, it had, in fact, chosen to 
co1nplete the Project by subrnitting it directly to the 
surety. Transcript of October 23, 1993 Hearing, 
pp. 3-4, 9. Consequently, any argument that 
bidding for the Bolt contract was mandatory is 
without support. 

FN4. Defendant NYC argues, however, that even if 
one assu1nes the existence of a valid contract 
between NYC and Bolt, the only appropriate 
pennissible interpretation of the McCoy Letter is 
that NYC pro1nised to pay Naclerio for delivered 

goods or, in the case of a default, to pay Bolt, for 
unpaid, undelivered 1naterials. 

FNS. In November 1989, the New York City 
Charter abolished the Board of Estimate, effective 
January 1990. Under the 1989 Charter, New York 
City's Mayor and appointed officials approve 
awards of contracts which have not gone through 
the co1npetitive bidding process. This Charter 

provision predated NYC's September 1991 McCoy 

Letter to Bolt. 
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FN6. General Municipal Law § 103.1 
amended to increase the contractual 

contracts subject to the bidding process. 

has been 

price of 

The last 
such amendment, effective January 1, 1992, raised 

the contract amount to $20,000 for public contracts 

and $10,000 for purchase expenditures. This 

amendment does not affect the case before me since 

its effective date postdates the formation of the 

contracts at issue here and the outstanding debts to 

Bolt for the February 1988 and October 1991 
purchase orders clearly exceed the monetary 

requirements under the amendment. 

FN7. Section 328 became effective under the 1989 
Charter on September 1, 1990. Subdivisions (b) 

and {c) do not apply to the case before me. 

FN8. According to the Charter's .historical noles, § 

344 was renumbered § 329, effective Septe1nber 1, 
1990. However, § 6-lOl(d) of the Administrative 

Code continues to refer to Chai:ter §§ 344(c) and 

(d) rather than § 329. For purposes of clarity, 1ny 

Opinion refers to § 329 not 344. 

FN9. The court also noted that, by ordering the 

preparation of the plans for the project and 

subsequently approving the plaintifrs plans, the 

Commissioner of Health had acted sufficiently in 
compliance with the statutory requirement to be a 

party to the contract. Vrooman v. Village of 
Middleville, 91 A.D.2d 833, 835, 458 N.Y.S.2d 

424, 426 (4th Dept.1982). 

FNlO. On the present record, Bolt's allegations of 

intentional deceptive conduct by NYC appear 

suspect. No~bly, Bolt's submissions to this Court 

contradict its claim that NYC deceived Bolt into 

withdrawing legal action against NYC. The 

correspondence fro1n Bolt's vice president, Gihnan 

J. Hallenbeck, for exa1nple, fails to lend credence 
to Bolt's claims of fraudulent inducement regarding 

the Ohio lawsuit. Bolt Electric had New York City 

dismissed as a defendant [in the Ohio lawsuit) as a 

courtesy since the Corporation Council had assured 

Bolt that New York City was aware of the proble1n 

Bolt was experiencing and the City was going to do 

everything in its power to solve the proble1n. 

Gilman J. Hallenbeck Affidavit, Exhibit G, 

Hallenbeck 's Letter to Com1nissioner Chris Ann 

Halpin, Depart1nent of Highways, dated October I, 

1992. 
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FN 11. I do not decide here whether Bolt reasonably 

relied on NYC's assurances. Arguably, any such 

reliance on NYC's statements as to payment in 
accordance with the McCoy Letter is not reliable 

because Bolt was bound to ascertain the authority to 

1nake such promises and should have known that 

the alleged agreement set forth in the McCoy Letter 

was invalid for failure to comply with the legal 

requirements discussed fully in this Opinion. 

END OF DOCUMENT 
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EUROPEAN AMERICAN BANK, Appellant, 
v. 

Dolores BENEDICT, a/k/a Dolores Cogliano, 
Appellee. 

94 CIV. 7110 (SS). 

United States District Court, S.D. New York. 

July 17, 1995. 

Helfand & Helfand, New York City, for 
appellant; Bruce H. Babitt, of counsel. 

Finkel Goldstein Berzow & Rosenbloom, New 
York City, for appellee; Neal M. Rosenbloom, 
Gary I. Selinger, of counsel. 

AMENDED OPINION AND ORDER [FNl] 

SOTOMAYOR, District Judge. 

*I European American Bank ("EAB" or 
"appellant") appeals from an Order dated July 21, 
1994 (the "July Order") by the Honorable Francis 
G. Conrad of the United States Bankruptcy Court 
for the Southern District of New York. Pursuant to 
Fed.R.Civ.P. 60(b) and Fed.R.Bankr.P. 9024, the 
July Order vacated an earlier Order of the 
bankruptcy court dated March 11, 1994 (the "March 
Order"), which had extended EAB's time to file a 
complaint against Dolores Benedict ("Benedict" or 
"appellee") declaring Benedict's guarantee 
obligation to EAB nondischargeable under § 523 of 
the Bankruptcy Code (11 U.S.C. § 523). [FN2] In 
addition, the July Order barred EAB from 
prosecuting a complaint objecting to Benedict's 
discharge or to the dischargeability of the 
obligation, and discharged appellee's obligation to 
EAB. For the reasons discussed below, I affirm the 
July Order of the bankruptcy court. 

BACKGROUND 

At issue in this appeal is whether EAB is barred 
from challenging the dischargeability of a loan it 
made to appellee's company, Cogliano Benedict 
Photographies Inc., which loan Benedict personally 
guaranteed. Benedict tiled a Chapter 11 bankruptcy 
petition on April 13, t 993; the deadline to file 
complaints objecting to the discharge of debts under 
§ 523(c) was set for August 23, 1993. Debts set 

Page 

forth in § 523(a), including debts for fraud, are 
excepted from discharge in bankruptcy. Section 
523(c), however, specifies that some of these 
nondischargeable debts, including debts for fraud, 
will be discharged unless the creditor timely 
requests the bankruptcy court to determine the 
dischargeability of the debt. In order to conduct 
discovery to test whether Benedict had procured the 
loan fraudulently, EAB timely moved to extend its 
time to tile a complaint under § 523(c). The 
bankruptcy court granted a 30-day extension. 

On or about September I, 1993, appellee 
converted her Chapter 11 case to one under Chapter 
7. The conversion notice to cre.ditors indicated that 
the new deadline under Bankruptcy Rule 4007(c) for 
the filing of complaints to contest the 
dischargeability of debts was January 10, 1994. 
[FN3] 

EAB maintains that despite its repeated attempts 
from September through November 1993 to obtain 
documents and examine appellee, Benedict refused 
to comply with EAB's discovery demands. EAB 
moved on November 18, 1993 to compel discovery 
and to require Benedict's attendance at a Rule 2004 
examination, or alternatively, to dismiss the 
bankruptcy case (the "November Motion"). The 
motion's return date was set for December 20, 
1993, three weeks before the January 10, 1994 Rule 
4007(c) deadline. At the request of Benedict's 
counsel, however, the return date of the motion was 
adjourned until February 7, 1994. EAB did not 
move for an extension of time to file its complaint 
objecting to the dischargeability of the debt owed to 
it. 

On January 11, 1994, the day after the 4007(c) 
deadline passed, appellant and appellee met. 
Benedict agreed to reaffirm EAB's debt under § 
524(c) (the "Reaffirmation"), and stipulated to 
extend EAB"s time to object to the discharge of its 
debt should she later rescind the Reaffirmation (the 
"Stipulation"). Upon being advised of the 
Reaffirmation, the bankruptcy court scheduled a 
hearing for February 7, 1994, later adjourned to 
March 3, 1994. After holding a Reaffirmation 
Hearing of the nonrepresented debtor, Judge Conrad 
indicated, without specifying his reasons on the 
record, that he would not approve the Reaffirmation 
or Stipulation. He also asked whether a meeting of 
creditors had been hdd and whether the 60 days had 
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expired with respect to objections to discharge. 
EAB's counsel replied, "It will expire, I believe, 
next week sometime.· (Tr. March 3, 1994 at 3). 
Judge Conrad directed EAB"s counsel to submit an 
order extending EAB's time to file a complaint 
under § 523 through June 20. 1994, and signed the 
Order on March 11, 1994. 

*2 Appellee thereafter obtained new counsel, who 
objected to the March Order, contending that it was 
untimely as it was entered after January 10, 1994. 
New counsel moved to have the March Order 
vacated as it was signed under a mistake of fact. In 
addition, appellee rescinded the Reaffirmation and 
Stipulation. At a hearing held on June 28, 1994, 
Judge Conrad agreed that he had signed the March 
Order extending EAB's time to file a complaint 
under the mistaken impression that the deadline for 
filing had not already passed. On July 21. 1994, 
Judge Conrad vacated the March Order pursuant to 
Fed.R.Civ.P. 60(h) [FN4] and ordered EAB not to 
file and prosecute a complaint objecting to 
appellee's discharge or the dischargeability of the 
obligation. In so doing, the bankruptcy court 
reje.cted EAB's argument that its motion to compel 
discovery should have been deemed a motion to 
extend time under 4007(c). This appeal followed. 

DISCUSSION 

This court has jurisdiction to hear this appeal from 
the bankruptcy court pursuant to 28 U.S.C. § 
158(a). On an appeal from an order of the 
bankruptcy court, the bankruptcy court's legal 
conclusions are reviewed de nova and its findings of 
fact are accepted unless clearly erroneous. See, 
e.g., In re Manville Forest Products Corp., 896 
F.2d 1384, 1388 (2d Cir.1990). 

Appellant argues that the bankruptcy court erred 
in two ways: first, by reading EAB's November 
Motion to compel discovery as not including a 
motion to extend the Rule 4007(c) deadline; and 
second, by refusing to recognize the Reaffirmation 
and Stipulation. agreed to by the parties, and later 
rescinded by appellee. 

I. EAB's November Motion 

EAB argues that a request for an extension of time 
to file a § 523 complaint was implicit ·in its 
November Motion to compel discovery. because its 
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need for additional time in which to secure 
documents and conduct a § 2004 examination should 
have been apparent to the bankruptcy court. 
Benedict responds that the bankruptcy court could 
not have construed the November Motion as a 
request for an extension to file a complaint, because 
a request for a 4007(c) extension must be explicit. 

EAB relies on In re Sherf, 135 B. R. 810 
(Bankr.S.D.Tex.1991) and In re Lambert, 76 B.R. 
131 (E.D.Wis.1985), for its position that the 
bankruptcy court should have construed the 
November Motion as implicitly including a motion 
for an extension of time; Benedict relies on In re 
Kennerley, 995 F.2d 145 (9th Cir.1993), to counter 
that position. These cases are not binding authority 
on this court, although they are apparently the only 
precedent that discusses whether motions that do not 
explicitly request extensions under Rule 4007(c) 
may be construe.cl as including such requests. 

In Sherf, 135 B.R. 810, creditors filed an 
.. objection .. to discharge.ability, which was served on 
the debtors. Thereafter, the clerk's office informed 
the creditors that they needed to file a complaint 
objecting to discharge, not merely an "objection." 
The creditors then timely served a complaint 
objecting to debtor's discharge, but neglected to file 
the complaint properly because they did not obtain a 
separate case number or pay a filing fee. The 
creditors were not informed of their mistakes until 
after the Rule 4007(c) deadline. The bankruptcy 
court held that a pleading filed before the Rule 
4007(c) bar date that puts the debtor on notice as did 
the creditor's "objection" could be treated as a 
motion to extend time for filing a complaint. 135 
B.R. at 815. 

*3 Unlike the "objection" and the served but not 
filed complaint in Sherf, however, the November 
Motion to compel discovery here did not mention 
the filing of a complaint under § 523, nor did it 
even mention objections to discharge or 
dischargeability. The November Motion did not 
give any notice to appellee or the court as did the 
objection and the actual complaint served but not 
filed in Sherf. 

In the second case relied on by appellant, 
Lambert, 76 B. R. 131, creditors moved the 
bankruptcy court for relief from a stay to permit 
them to pursue misrepresentation claims in state 
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court. Included with the motion for termination of 
the stay was a copy of a complaint the creditors 
intended to file in state court. The court construed 
the motion tOr relief from a stay as one for an 
extension of time for tiling a complaint to determine 
dischargeability of a debt and allowed the state court 
action to proceed. In upholding the ruling by the 
bankruptcy court, the district court noted that the 
order was "consistent with the principles behind the 
bankruptcy law, which preclude a debtor from 
escaping liability for fraudulent actions." 76 B.R. 
at 132. The district court discussed no caselaw in 
its decision, and the decision was not appealed to the 
Seventh Circuit. 

The Ninth Circuit, however. criticized Lambert in 
Kennerley, 995 F.2d 145. In Kennerley, the 
bankruptcy court had barred a fraud action from 
proceeding against the debtor because the creditor 
had failed to file a timely complaint of 
nondischargeability, and the district court had 
reversed the bankruptcy court's order. The Ninth 
Circuit reversed the district court, rejecting the 
creditor's argument that his motion to lift the 
automatic stay should be considered a motion to 
extend the deadline under Rule 4007(c). Quoting 
what it termed the "well'reasoned decision" of the 
bankruptcy court, the Ninth Circuit emphasized, " 
'[Creditor's) motion for relief from the automatic 
stay did not request an extension of the deadline; it 
did not mention the deadline'.... In fact, the motion 
does not even mention Rule 4007 or § 523(c)." Id. 
at 147. ln addition, the Kennerley court noted that 
Lambert conflicts with Ninth Circuit caselaw, which 
strictly construes Rule 4007(c). Id. 

I am persuaded by the reasoning m Kennerley. 
Like the motion in Kennerley, EAB's November 
Motion did not request an extension of the 
dischargeability bar date, nor did it mention Rule 
4007 or § 523(c). The bankruptcy court had no 
cause to scrutinize the November Motion to 
conclude that EAB might be asking for other forms 
of relief it had not requested, given the specificity of 
the notice of motion, which reads in part: 

NOTICE OF MOTION FOR AN ORDER TO 
COMPEL DISCOVERY AND REQUIRE 
DEBTOR'S ATTENDANCE AT 
EXAMINATION AND/OR IN THE 
ALTERNATIVE TO DISMISS THE DEBTOR'S 
BANKRUPTCY CASE 
PLEASE TAKE NOTICE that upon the annexed 
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motion (the "Motion") and proposed order of 
European American Bank ("EAB") by its counsel, 
Helfand & Helfand, will move this court ... for an 
order pursuant to Rule 45 of the Federal Rules of 
Civil Procedures (sic] made applicable by Rules 
2004, 2005 and 9016 of the Federal Rules of 
Bankruptcy Procedure, to compel the debtor to 
pennit discovery and require the Debtor to appear 
and be examined and/or in the alternative to 
dismiss the Debtor's bankruptcy case pursuant to 
Bankruptcy Code § 707(a)(l) and Bankruptcy 
Rule 2003. 

•4 Given the particularity of this notice of motion, 
EAB's contention that the bankruptcy court should 
have assumed that the motion sought an extension of 
time to object to dischargeability is unreasonable. 
Moreover EAB, a bank represented by counsel, had 
brought a specific motion for a deadline extension in 
the superseded Chapter 11 case; Judge Conrad had 
no reason to believe that EAB would not do the 
sa1ne in the Chapter 7 action, if EAB was seeking 
that relief. Finally, the November Motion was filed 
approximately seven weeks in advance of the 
4007(c) deadline; there was no reason for the 
bankruptcy court to think that counsel for EAB 
would not subsequently file a timely motion for an 
extension if it perceived a need to do so. See 
Kennerley, 995 F.2d 145, 147 (9th Cir.1993) 
(creditor's motion for relief from automatic stay 
should not be considered a request for an extension 
of the deadline; "(a]t the time the motion was filed, 
the deadline was some six weeks in the future, and 
plenty of time remained for (creditor] to file a 
timely dischargeability complaint"). 

The Ninth Circuit's reasoning in Kennerley is also 
consistent with the conclusion of other circuits that 
have held Rule 4007(c) to be a strict statute of 
limitations. See, e.g., In re Themy, 6 F .3d 688, 
689 (10th Cir.1993) (Rules 4007(c) and 9006(b)(3) 
"prohibit a court from sua sponte extending the time 
in which to file dischargeability complaints"); In re 
Alton, 837 F.2d 457, 459 (11th Cir.1988) ("There 
is 'ahnost universal agreement that the provisions of 
F.R.B.P. 4007(c) ,are mandatory and do not allow 
the Court any discretion to grant a late filed motion 
to extend ti1ne to file a dischargeability complaint.' 
"); In re Pratt, 165 B.R. 759, 761 
(Bankr. D.Conn.1994). 

I too find the "strict statute of limitations" view of 
Rule 4007(c) to be consistent with the language of 
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the Rule and its legislative history. The current 
Bankruptcy Rules, promulgated in 1983 and 
amended thereafter, eliminated the discretion of the 
bankruptcy courts 10 setting dischargeability 
deadlines. For example, former Rule 409(a) 
provided that the bankruptcy court set the deadline 
for filing a complaint objecting to dischargeability 
"not less than 30 days nor more than 90 days after 
the first date set for the first meeting of 
creditors .... • Current Rule 4007 removes the 
discretion of the bankruptcy court by statutorily 
fixing a 60 day period to file dischargeability 
complaints. In addition, the bankruptcy court's 
discretion to extend deadlines also has been 
eliminated: Former Rule 409 provided that the 
bankruptcy court "may for cause shown, on its own 
initiative or on application of any party in interest, 
extend the time for filing a complaint objecting to 
discharge.• Current Rules 4007 and 9006 eliminate 
the court's authority to extend deadlines sua sponte; 
Rule 4007(c) provides that, in order to extend the 
bar date, "(t]he motion shall be made before the 
time has expired," and Rule 9006(h)(3) provides 
that enlargement of time under 4007(c) may be 
obtained "only to the extent and under the 
conditions stated in those rules." See, e.g., In re 
Klein, 64 B.R. 372, 374-75 
(Bankr.E.D.N. Y.1986). 

•s While the limitations on a court's ability to set 
and extend deadlines does not directly address 
appellant's argument that its November Motion 
should be construed as including a request for an 
extension, I agree with the reasoning in Kennerley 
that a broad reading of the November Motion that 
would construe a motion to compel discovery as a 
motion to extend the deadline for filing a 
dischargeability complaint would be inconsistent 
with the overall strict interpretation which should be 
accorded to Rule 4007(c). [FNS] 

Appellant further argues that the bankruptcy court 
should have extended the dischargeability complaint 
deadline under its general authority granted in § 
IOS(a) of the Code, which allows the court lo act to 
prevent an abuse of the bankruptcy process. 
Appellant relies on In re Greene, 103 B.R. 83 
(S.D.N.Y.1989), affd without opinion, 904 F.2d 
34 (2d Cir.1990), cert. denied, 498 U.S. 1067 
(1991), in which the district court upheld the 
bankruptcy court's use of § IOS(a) to extend the 
deadline for objections to dischargeability. The 
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facts in Greene, however, are decidedly different 
from the situation here. 

The Greene court extended the filing deadline for 
a creditor who was neither included on the creditor 
list nor had actual notice of the bankruptcy, unlike 
EAB, who was properly notified of appellee's filing 
of bankruptcy. Moreover, the Greene court was 
persuaded that the appellants before it were not 
honest debtors, but rather, had attempted to use the 
process "for purposes other than a good-faith effort 
to secure a fresh start.• Id. at 88. Here, on the 
other hand, despite repeated cries by EAB of foul 
play on the part of appellee, Judge Conrad stated 
when granting appellee's motion to vacate the 
March Order, "The facts here cannot lead me to the 
conclusion that counsel for the bank has made here, 
that the Debtors have some sort of unclean hands." 
Tr. June 28, 1994 at 26. As the district court is 
bound to the bankruptcy court's findings of fact 
unless they are clearly erroneous. see, e.g., In re 
Manville Forest Products Corp., 896 F.2d 1384, 
1388 (2d Cir.1990), I accept Judge Conrad's finding 
of the lack of bad faith on the part of appellee. 

EAB further argues that its earlier deadline 
extension in appellee's Chapter 11 case and its 
discovery requests put Benedict on notice that EAB 
intended to object to the dischargeahility of the 
obligation owed it. It is important to bear in mind 
that notice is not the only purpose of the Bankruptcy 
Rules. Instead, the Rules are intended to serve other 
goals, among them, "the prompt closure and 
distribution of the debtor's estate," Pioneer, 113 
S.Ct. at 1495, and the promotion of "the expeditious 
and efficient administration of bankruptcy cases by 
assuring participants in bankruptcy proceedings 
'that, within the set period of 60 days, they can 
know which debts are subject to an exception to 
discharge,' "Rockmacher, 125 B.R. at 384 (quoting 
In re Sam, 894 F.2d 778, 781 (5th Cir.1990)). 
While the operation of the Rules may lead in some 
cases to harsh results, "(t]he bankruptcy system 
simply could not operate if every deadline, which by 
its nature can cut off someone's lawful rights, could 
be contested on equitable grounds." In re Collins, 
173 B.R. 251, 254 (Bankr.D.N.H.1994). 

2. Rescission of Reaffinnation and Stipulation 

*6 EAB also argues that the Bankruptcy Court 
acted arbitrarily in overlooking the Reaffirmation 
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Not Reported in F. Supp. 
(Cite as: 1995 WL 422089, *6 (S.D.N. Y.)) 

and Stipulation entered into by the parties on 
January 11, 1994, the day after the deadline passed 
for EAB to file an objection to appellee's discharge 
or the dischargeability of debts owed it. In the 
Stipulation, appellee agreed to extend EAB's time to 
object to dischargeability should she rescind the 
Reaffirmation. Benedict later rescinded both the 
Reaffirmation and Stipulation. 

EAB's argument is specious. It provides no legal 
authority for the novel proposition that litigants, 
through a stipulation, can bypass a court's exercise 
of its obligation to decide whether cause exists to 
extend a statutorily controlled deadline. See, e.g., 
lo re Snyder, 102 B.R. 874, 875 
(Bankr.S.D.Fla.1989) ("[T)his court will not permit 
litigants to bind this court, by bargaining for delay 
beyond that specified by the Rules and the Code"). 
Judge Conrad did not abuse his discretion by 
refusing to recognize the Stipulation. 

CONCLUSION 

For the reasons stated above, I affirm the Order of 
the bankruptcy court dated July 21, I 994, case no. 
93-B-41894 (FGC), and direct the Clerk of the 
Court to enter judgment accordingly. 

SO ORDERED. 

FN 1. The substance of this Amended Opinion and 
Order is identical to the Opinion and Order issued 
on June 26, 1995; the changes in this A1nended 
Opinion and Order are technical only and do not 
alter the legal conclusions of my previous Order. 

FN2. Unless otherwise specified, all statutory 
references are references to the Bankruptcy Code, 
Title 11 of the United States Code. All references 
to "Rules" are references to the Federal Rules of 
Bankruptcy Procedure. 

FN3. Rule 4007(c) mandates: A complaint to 
determine the dischargeability of any debt pursuant 
to § 523(c) of the Code shall be filed not later than 
60 days following the first date set for the rneeting 
of creditors .... On rnotion of any party in interest, 
after hearing on notice, the court may for cause 
extend the ti1ne fixed under this subdivision. The 
1notion shall be 1nadc before the ti1ne has expired. 

FN4. Fed.R.Civ.P. 60(h) provides: On 1notion and 

Page 5 

upon such terms as are just, the court may relieve a 

party or party's legal representative from a final 
judg1nent, order, or proceeding for the following 
reasons: (I) mistake .... 

FN5. Appellant does not argue that his failure to 

file for an extension of the Rule 4007(c) deadline 
was a result of "excusable neglect," presumably 
because most courts have interpreted Rule 
9006(b)(3) as eliminating the possibility that a 

deadline may be extended under 4007(c) because of 
excusable neglect. See, e.g., Jn re Rockmacher, 
125 B.R. 380, 383 (S.D.N.Y.1991) (when dealing 
with extensions of time under Rule 4007(c). "the 
excusable neglect standard of rule 9006(b)(l) is 

explicitly excepted from consideration by rule 
9006(b)(3)"); In re Savage, 167 B.R. 22, 27 
(Bankr.S.D.N.Y.1994) (Bankruptcy Rule 9006(b)(3) 
does not 1nake allowance for excusable neglect); In 
re Figueroa, 33 B.R. 298, 300 
(Bankr.S.D.N.Y.1983) ("It is clear that by 
prohibiting that which it fonnerly pennitted, 
Congress intended to no longer subject the 
prectninent fresh start policy to the uncertainties of 
excusable neglect in failing to timely object to 
discharge of a clai1n"). Accord Pioneer Inv. Serv. 
Co. v. Brunswick Assoc. Ltd. Partnership, 113 
S.Ct. 1489, 1495 (Supreme Court explained that 
existence of excusable neglect doctrine for filing 
late claims in Chapter 11 cases but not in Chapter 7 
cases reOects the different policies of the two 
chapters: "Whereas the aim of a Chapter 7 
liquidation is the prompt closure and distribution of 
the debtor's estate, Chapter 11 provides for 
reorgani7..ation with the aim of rehabilitating the 
debtor and avoiding forfeitures by creditors."). 

END OF DOCUMENT 
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