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Al Bolihea
Returmng Majesty To The Lmt A Modern Approach’

Hon. Sonia Sotomayor' and Nicole A. Gordon"

Even after participating in many different aspects of the practice of law,
it is still possible to retain an enthusiasm and love for the law and its
practice. It is also exciting to address future lawyers about the practice of
law. This is not easy to do, unfortunately. in the context of recurring pub-
lic criticism about the judicial process.'

The public expects the law to be static and predictable. The law, how-
ever, is vncertain and responds to changing circumstances. To the public,
justice means that an obviously correct conclusion will be reached in
every case. But what is “correct” is often difficult to discern when the law
is attempting to balance competing interests and principles, such as the
need to protect society from drugs as opposed to the need to enforce our
constitutional right to be free from illegal searches and seizures.”? A con-

* This Article is based upon a speech that Jodge Sotomayor delivered in February 1996 as part
of the Donshue Lecture Scries. The Dooshoe Lecture Serics is a program. instituted by the Suffolk
University Law Review to commemonate the Honorable Frank J. Donahoe, former faculty member,
trustee, and treasurer of Suffolk University. The Lecture Scrics serves as a tribute to Judge Donahoe’s
zccomplishments in encouraging academic excellence st Suffolk University Law School. Each lecture
in the scries is designed to address contemporsry begal issues and expose the Suffolk University
community to outstanding authoritics in various fields of law.

t Judge, United States District Court, Southern District of New York; AB. 1976, Princeton
University; 1.D. 1979, Yalc Law School. Judge Sotormyor previously practiced as a commerciaf litiga-
tion partner af Pavia & Harcourt, a New York City law firm, and served as a member of the New
York City Campaign Finsnce Board, the New York State Mortgage Agency. and the Puerto Rican
wmm&wmmmmmmlﬁgcsmmmwmm
tant District Attormey in New York County.

tt Executive Dircctor, New York City Campaign Finance Board; A.B. 1974, Barmard College:
LD. 1977, Columbia University School of Law. Ms. Gordon has previously served in other private and
govemment positions, including Counsel to the Chairman of the New York State Commission on
Govemment Iotegrity. She is also the current President of the Council 0a Governmental Ethics Laws
(COGEL), the umbrella organization for ethics. lobbying, campaign finance, and frecdom of informa-
tion agencics in the United States and Canada. The views expressed in this asticle are not nocessarily
those of the New York City Campeign Finmoce Board or COGEL.

1. See, e.g., Katharine Q, Seclye, Dole, Citing ‘Crisis™in the Courts, Attacks Appointments by
Clinton, N.Y. TIMES, Apr. 20, 1996, ot Al (cscribing Scaator Dole’s crificism of liberal ideology of
Clinton judicisl appointncats and American Bar Association); John Stossel, Protect Us From Legal
Vultures, WALL ST. J., Jan. 2, 1996, st 3 (assesting damage manufacturers have doae to society
“trivial” compared with harm bawyers do); Don Van Natta Jr., Group Urges More Scrutiny For Law-
yers, N.Y. TiMes, Nov. 10, 1995, st Bl (discussing New York State commitiee's recommendations foc
improving logal system and combatting public criticism).

2 SeegaumuyswAmR.uFAve.mAmsmmAmmoumzmm
AMENDMENT (3d ed. 1996) (cxplaining exclusionary rule protects constitutional right to be secure
against unrcasonable searches and seizures).
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fused public, finding itself at odds with the results of particular judicial
decisions, experiences increased cynicism about the law.

Unfortunately, lawyers themselves sometimes feed that cynicism by
joining a chorus of critics of the system, instead of helping to reform it or
helping the public to understand the conflicting factual claims and legat
principles involved in particular cases.' Similarly, instead of attempting to
control criminal or unethical conduct occurring in our profession, and
promoting the honorable work of most of us, many lawyers respond by
denigrating the professionals in certain practice areas, like personal injury
law. Further, many neglect to focus on the core issues that rightly trouble
the public, such as whether there is fraud and deceit in the prosecution of
claims, and if so, what we should do about it. _

Today, we need to discuss how we can satisfy societal expectations
about “The Law” and help create a better atmosphere in which public
officials, and especially lawyers and judges, can inspire more confidence
and respect for the “majesty of the law” and for the people whose profes-
sional lives are devoted to it.

I. THE LAW AS A DYNAMIC SYSTEM

The law that lawyers practice and judges declare is not a definitive,
capital “L” law that many would like to think exists, In his classic work,
Law and the Modern Mind, Jerome Frank aptly summarized the paradox
existing in society’s attitude towards law and its practitioners:

The lay attitude towards lawyers is a compound of contradictions, a
mingling of respect and derision. Although lawyers occupy leading posi-
tions in government and industry, although the public locks to them for
guidance in meeting its most vital problems, yet concurrently it sneers at
them as tricksters and quibblers.

Respect for the bar is not difficult to explain. Justice, the protection of
life, the sanctity of property, the direction of social control—these funda-
mentals are the business of the law and of its ministers, the lawyers. . . .

3. Sec Judge Baer’s Mess, N.Y, TIMES, Apr. 3, 1996, at Al4 (criticizing federal judge’s reversal
of initial exclusion of drugs and confession as unconstitutional scizure). see afro Bruce D. Collins,
" Layman's View of Lawyers Ignores the Bar's Good Deeds, CORP. LEGAL TIMES, Mar. 1996, at 8§ (ex-
pressing concern that public may judge entirc profession based on mass tort and divorce attomeys).
According to onc editorial, “{o]ne of the major troubles with most tawyers is that they actvally belicve
their profession is making the United States a better place to live.” Time For Real Legal Reform Is
Now, Before Lawyers Bring Nation Down, Series: The Trouble with Lawyers, PT. LAUDERDALE SUN-
SENTINEL, Jan. 4, 1996, at 14A. Further, the newspaper opined that lawyers’ “continued assertion that
the legal system works in the best interest of the nation demonstrates the immense human capacity for’
self-delusion.” fd. : : \
4, See Max Boot, Stop Appeasing the Class Action Monster, WaLL ST. ], May 8, 1996, at Al5
(detailing how corporate mass-tort defense lawyers criticize class actions yet offer few altemnatives or
solutions). '

CLINTON LIBRARY PHOTOCOPY
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But coupled with a deference towards their function there is cynical
disdain of the lawyers themselves. . . . The layman, despite the fact that
he constantly calls upon lawyers for advice on innumerous questions,
public and domestic, regards lawyers as equivocators, artists in double-
dealing, masters of chicane.’

Frank, a noted judge of the Court of Appeals for the Second Circuit and
a founder of the school of “Legal Realism,” postulated that the public’s
distrust of lawyers arises because the law is “uncertain, indefinite, [and]
subject to incalculable changes,” while the public instead needs and wants
certainty and clarity from the law.® Because a lawyer’s work entails chang-
ing factual patterns presented within a continually evolving legal structure,
it appears to the public that lawyers obfuscate and distort what should be
clear. Frank, however, pointed out that the very nature of our common law
is based upon the lack of certainty:

The constant development of unprecedented problems requires a legal
system capable of fluidity and pliancy. Our society would be strait-jack-
eted were not the courts, with the able assistance of the lawyers, con-
stantly overhauling the law and adapting it to the realities of ever-chang-
ing social, industrial and political conditions; although changes cannot be
made lightly, yet law must be more or less impermanent, experimental
and therefore not nicely calculable. Much of the uncertainty of law is not
an unfortunate accident: it is of immense social value.’

Frank believed that in the complex, fast-paced modem era, lawyers do
themselves a disservice by acceding to the public myth that law can be
certain and stable. He advocated that lawyers themselves accept the prem-
ise that law is not a fixed concept and that change in the law is inevitable
and to be welcomed: “Without abating our insistence that the lawyers do
the best they can, we can then manfully [sic] endure inevitable short-com-
ings, errors and inconsistencies in the administration of justice because we
can realize that perfection is not possible.”

Frank’s thesis, set forth in 1930, should continue to attract examination
today. It supports a pride that lawyers can take in what they do and how
they do it. The law can change its direction entirely, as when Brown v.
Board of Education’ overturned Plessy v. Ferguson,” or as the common

5. IEROME PRANK, LAW AND THE MODERN MIND 3 {Anchor Books 1963) (1930),

6. Id at 5. In the preface to the sixth printing of LAW AND THE MODERN MIND, Frank took
issue with the notion that his theories and their advocates constituted a school. fd. at viii-xii. Instead,
Fronk prefemmed to be viewed as a “factual realist” or as he described himself, a “fact skeptic” as op-
posed to a “rule skeptic.” Id. at xii.

7. Id. at 6-7 (footnotes omitted).

8. Iid at277.

9. 347 U.S. 483 (1954).,

10. 163 U.S. 537 (1896),

CLINTON LIBRARY PHOTOCOPY
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law has gradually done by altering the standards of products Liability law
directly contrary to the originally restricted view that instructed “caveat
emptor.”"" As these cases show, change—sometimes radical change—can
and does occur in a legal system that serves a society whose social policy
itself changes. It is our responsibility to explain to the public how an often
unpredictable system of justice is one that serves a productive, civilized,
but always evolving, society. '

Lawyers must also continually explain various reasons for the law’s
unpredictability. First, as Frank explains, laws are written generally and
then applied to different factual situations."” The facts of any given case
may not be within the contemplation of the original law.” Second, many
laws as written give rise to more than one interpretation (or, as happens
among the circuit courts, differing or even majority and minority
views)." Third, a given judge (or judges) may develop a novel approach
to a specific set of facts or legal framework that pushes the law in a new
direction.” Fourth, the function of the law at a trial is not simply to pro-
vide a framework to search for the truth, as understood by the public, but
it is to do so in a way that protects constitutional rights.'" Against these
and other constraints, including, as Frank observed, an unknown fac-
tor—i.e., which version of the facts a judge or jury will credit—competent
lawyers are often unable to predict reliably what the outcome of a particu-
lar case will be for their clients."”

11. See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS §§ 95-96, at
677-83 (5th ed. 1984) (outlining movement from notion of caveat emptor to liability for losses caused
by defective products). RESTATEMENT (SECOND) OF TORTS § 402A cmt. b (1965) (detailing common
law evolution of liability for defective products).

12. See PRANK, supra note 5, at xii (describing how courts apply legal rules to unique cases).

13. Seeid at 127-28 (criticizing mechanistic approach to law that would treat people like mathe-
matical entities to achieve predictability). . '

14, See id. at 121 (discussing statistical cvidence concemning difference between judges).

15. See Jeremy Paul, First Principles, 25 ConN. L. REV. 923, 936 (1993) (discussing how cases
of first impression force judges to create law and affect law's unpredictabilicy).

16. See United States v. Filani, 74 F.3d 378, 383-84 (2d Cir. 1996) (discussing varied goals of the
trial in American junsprudence). In Filani, the United States Court of Appeals for the Second Circuit
considered a drug conviction based on the judge's improper questioning of the defendant. /4. at 382-
83. In discussing the history and role of tnial judges in England and the United States, the court stated:

One of the reasons for allowing an English judge greater latitude to interrogate witnesses is
that a British trial, so it is said, is a search for the truth. In our jurisprudence a search for
the truth is only one of the trial’s goals; other important values—individual freedom being
a good cxample—are served by an aftormey insisting on preserving the accused's nght to
remain silent or by objecting to incriminating evidence scized in violation of an accused's
Fourth Amendment rights. The successful assertion of these rights does not aid—and may
actually impede—the search for truth.
Id. at 384, .

17. FRANK, supra nole 5, at xiv-xv. Of course, there are many instances in which lawyers can
predict reliably what the outcome of a particular case will be. See Rodney J. Uphoff, The Criminal
Defense Lawyer as Effective Neg.ariaror: A Systematic Approach, 2 CLINICAL L. REV. 73, 83-86 (1995)

CLINTON LIBRARY PHOTOCOPY
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This necessary state of flux, as well as our reliance on the adversary
system, give rise to a cynicism expressed by Benjamin Franklin in the
mid-seventeen hundreds, but equally reflective of the public mood today:

I know you lawyers can with ease

Twist words and meanings as you please;
That language, by your skill made pliant,
Will bend, to favor every client;

That ‘tis the fee limits the sense

To make out either side’s pretense,
When you peruse the clearest case,

You see it with a double face. . . .
Hence is the Bar with fees supplied;—
Hence eloquence takes either side. . . .
And now we're well secured by law,
Till the next brother find a flaw."

This image raises perhaps the greatest fear about the role of law and
lawyers: that on the same facts, and presented with the same law, two
judges or juries would reach different results in the same case because of
a lawyer’'s presentation.” Whether the concern is that only the wealthy
can afford the best lawyers, or simply that the more “eloquent” attorney
can get a better result, it is an intimidating possibility to a public that
secks certainty and justice from the law. From the vantage of a judge,
however, it is not a correct or complete picture of what happens in the
courtroom. (In extreme cases, of course, a lawyer (or a judge or jury) can
be entirely incompetent or otherwise entirely fail to do a proper job.) To
the extent judges and juries reach different results, however, much more,
as Frank observed, may be attributable to the reality that judges and juries
react differently to facts because their life experiences are different.”
Working from the same facts and within the confines of the same law,
however, it seems that gross disparities in result do not frequently oc-
cur.? But the law does evolve, and to assist its evolution and at the same

(analyzing systemic pressures to plea bargain in criminal cases). Cases that reach the trial stage do not
reflect the multitude of cases resolved carly—even before the complaint stage—precisely becausc the
partics have quite a clear expectation of how their case would be decided. See id. at 83 (noting some
defendants readily admit guilt and acknowledge responsibility for wrongs committed).

18. Benjamin Franklin, Poor Richard’s Opinion, in LAW: A TREASURY OF ART AND LITERATURE
151, 151 (Sara Robbins ed., 1990).

19. Compare BMW v. Gore, 116 S. Ct. 1589, 1592-94 (1996) (considering constitutionality of $2
million punitive damages award for undisclosed automobile paint repairs), with Yates v. BMW, 642
So. 2d 937, 938 (Ala. Civ. App. 1993) (noting jury in virtually identical Alabama fraudulent car re-
painting lawsuit awarded no punitive damages), cert. quashed as improvidently granted by, 642 So. 2d
937 (Al 1993).

20. See FRANK, supra note S, at xii-xiii (recognizing judge and juries bring personal prejudices to
trials).

21. This conclusion is based both on personal experience as a judge and on the statistically small

CLINTON UBRARY PHOTOCOPY
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time maintain their own credibility, lawyers must dispel the view that they
are dishonest, dissembling, hypocritical, or that Ben Franklin’s description
is correctly derisive.”

Frank’s point that the public fails to appreciate the importance of indef-
initeness in the law must be addressed through better education of the
public by lawyers and others, including government officials.” In addi-
tion, the public has other needs relating to the law: the need, for example,
for lawyers to act honorably, beyond what any law, regulation, or pro-
fessional rule may require. This need requires a different response.

II. MORALITY IN PUBLIC _SERVICE

What are our expectations of lawyers, judges, and of public servants
generally? Over the years, the response to scandal and disappointment in
lawyers and in our public officials has varied. A history of ethical codes
that have apparently not provided sufficient guidance to practitioners has
recently led to tighter restrictions. In the public sphere, we have for some
time been engaged in passing laws and regulations intended to curb un-
worthy behavior.® This may not always be adequate for public officials
or for lawyers. Some would argue that reliance on regulations alone de-
fuses the notion of personal responsibility and accountability.

Charles Dickens on a visit to the United States in the nineteenth century
described his sorrow when confronted with the American approach to
regulating gifts to public servants:

The Post Office is a very compact and very beautiful building. In one of
the departments, among a collection of rare and curious articles, are
deposited the presents which have been made from time to time to the

number of jury verdicts set aside or new trials ordered by judges. Of course, case law principles re-
quire that appellate courts give jury verdicts a great deal of deference. See Honda Motor Co, v. Oberg,
114 S. Ct. 2331, 2336-38 (1994) (stating civil jury verdicts historically afforded defercnce on judicial
review unless dumages too large); United States v. Powell, 469 ULS. 57, 67 (1984) (commenting that
deference to jury's collective judgment brings clement of finality to criminal process); Binder v, Long
Island Lighting Co., 57 F.3d 193, 201-02 (2d Cir. 1995) (finding appellate court grants “strong pre-
sumption of cormeciness” when reviewing whether jury verdict “seriously crroneous™); Piesco v. Koch,
12 F.3d 332, 345 (2d Cir. 1993) (requiring “seriously erroncous” verdict for grant of new trial);
Dunlap-McCuller v. Riese Org., 980 F.2d 153, 158 (2d Cir. 1992) (requiring “egregious™ jury vendict
for new trial); Smith v, Lighming Bolt Prods., Inc., 861 F.2d 363, 370 (2d Cir. 1988) (noting no new
trial unless vendict “seriously erroncous™ or miscarriage of justice).

22. See Franklin, supra note 18, at 151 (cxpressing cynicism toward attomey's role in courtroom).

23, See Roberta Cooper Ramo, Law Day More Important than Ever for Keeping Strong, CHI
DaILY L. BuLL., Apr. 27, 1996, at & (emphasizing importance of legal profession keeping citizenry
well informed about Constitution and legal system).

24, See infra notc 26 and accompanying text (discussing laws-designed to prevent and punish
public commuption); note 27 and accompanying text (describing laws and regulations applicable to pub-
lic affairs); note 55 and accompanying text (outlining rule of professional responsibility prohibiting
lawyer-client sexual relations),

CLINTON LIBRARY PHOTOCOPY
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American ambassadors at foreign courts by the various potentates to
whom they were the accredited agents of the Republic; gifts which by
the law they are not permitted to retain. I confess that I looked upon this
as a very painful exhibition, and one by no means flattering to the na-
tional standard of honesty and honour. That can scarcely be a high state
of moral feeling’ which imagines a gentleman of repute and station likely
to be corrupted, in the discharge of his duty, by the present of a snuff-
box, or a richly-mounted sword, or an Eastern shawl; and surely the
Nation who reposes confidence in her appointed servants, is likely to be
better served, than she who makes them the subject of such very mean
and paltry suspicions.”

There is indeed a national plethora of legislation at every level of gov-
emment restricting activities of government officials.® This legislation,
among other things, controls the receipt of gifts; limits the amounts of
fees, and honoraria and outside employment; restricts post-employment
contact with government; curbs the extent of political activities; requires
the acceptance of the lowest (but not necessarily best) bids on government
contracts; and sets prohibitions on the manner and ways in which to ad-
dress financial and other conflicts.”” These rules are extremely important,
even vital, notwithstanding Dickens’ eloquent statement to the contrary.
They protect the public from many kinds of inappropriate influences on
government officials, and they perform another crucial service in provid-
ing guidance to and protecting those they regulate. Public servants have
sometimes walked a fine line or walked over the line between gifts and
bribes.” If specific rules have their place, however, that does not mean
that we should limit the standard we apply to public officials to the tech-
nical question of whether those rules have been broken, rather than aspir-
ing to the highest in moral behavior. As a “Nation,” we have not suffi-

25. CHARLES DICKENS, AMERICAN NOTES AND PICTURES FROM ITALY 123 (Oxford Univ, Press
1957) (1842). It is interesting that in England there is now a heightened sense that laws or rules are in
fact needed to regulate the behavior of public officials. See COMMITTEE ON STANDARDS IN PUBLIC
LiFE, FIRST REPORT, 1995, Cmnd 2850-1, at 3 (urging remedial legistative action to counter public
discontent with cthical standapds of public officials).

26. See, e.g., 18 US.C. § 201 (1994) (forbidding public official from seeking or receiving bribe to
influence performance of official act); 18 U.S.C. § 666 (1994) (prohibiting agent of state, local or
Indian tribal government from soliciting or receiving bribe), Mass. GEN, Laws ch. 268A, §§ 1-25
(1994) (setting forth antibribery and conflict of interest laws for state, county and municipal employ-
ees).

27. See generally COUNCIL ON GOVERNMENTAL ETHICS LAWS, THE COUNCIL OF STATE GOV'TS,
COGEL BLUE BOOK (Joyce Bullock ed., $th ed. 1993) (compiling information on laws goveming
campaign finance, cthics, lobbying and judicial conduct nationwide).

28. See Jane Fritsch, The Envelope, Please: A Bribe's Not a Bribe When It's a Donation, N.Y.
TIMES, Jan, 28, 1996, at D1 (revealing subtle distinction between illegal bribes and legal campaign
contributions to politicians); Stephen Kurkjian, Ferber's Conviction Spl'urs Widening of Probe, BOSTON
GLOBE, Aug. 15, 1996, at BS (reporting planned investigation of Massachusetts politicians after cor-
ruption conviction of former financial advisor to state agencics).
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ciently emphasized the importance of professional morality in public ser-
vice, whether among our government officials or our lawyers. Instead, we
overemphasize social morality, concentrating on personal scandals that we
cannot regulate, then pass detailed rules, hoping to elevate professional
behavior in that way. If we limit our expectations to what is specifically
regulated (and sometimes over-regulated), we may in effect degrade the
offices and the people who hold them.

In other countries, public morality is approached differently. In Europe,
for example, public officials often have greater discretion, are better paid,
and are held to higher standards of behavior, in some instances resigning
their office if there is the hint of financial scandal in their work.”

The tolerance in this country for questionable behavior by public offi-
cials is illustrated by the persistence of extremely troubling—but le-
gal—practices in the public arena. In one of the murkiest and least well-
controlled areas, we find ourselves debating what the quid pro quo’s are
for campaign contributions. Here we have abandoned standards we would
surely apply in any other context. We would never condone private gifts
to judges about to decide a case implicating the gift-givers’ interests.”
Yet our system of election financing permits extensive private, including
corporate, financing of candidates’ campaigns, raising again and again the
question what the difference is between contributions and bribes and how
legislators or other officials can operate objectively on behalf of the elec-
torate.” Can elected officials say with credibility that they are carrying
out the mandate of a “democratic” society, representing only the general
public good, when private money plays such a large role in their cam-
paigns? If they cannot, the public must demand a change in the role of
private money or find other ways, such as through strict, well-enforced
regulation, to ensure that politicians are not inappropriately influenced in
their legislative or executive decision-making by the interests ‘that give
them contributions.> As Congress revamps many, questionable practices,
including the receipt of gifts from lobbyists, it must monitor to the
public’s satisfaction both whether inappropriate activity is being left un-

29. See generally Mark Davies, The Public Administrative Law Context of Ethics Requiremenis
far West German and American Public Officials: A Comparative Analysis, 18 GA. 1. INT'L & Comp.
L. 319 (1988) (detailing differences between ethics regulations for American and German public offi-
cials).

30. Cf Scon D. Wicner, Note, Popular Justice: State Judicial Elections and Procedural Due
Process, 31 Harv. C.R.-C.L. L. REv. 187, 194 (1996) (discussing Texas attorncy Joe Jemail's $10,000
campaign contribution to judge in Texaco-Pennzoi! case).

31. See Fritsch, supra note 28, at D1 (reporting influence of special interest money as serious
political issuc).

32. See Jamin Raskin & John Bonifaz, The Constitutiona! Imperative and Practical Superiority of
Democratically Financed Elections, 94 COLUM. L. REv. 1160, 1160 (1994) (proposing replacement of
federal election finance system with total public financing of congressional campaigns).
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regulated and whether laws and regulations that are put in place are ac-
tually enforced. The continued failure to do this has greatly damaged
public trust in officials and exacerbated the public’s sense that no higher
morality is in place by which public officials measure their conduct.

Similarly, the public wonders whether lawyers have enforceable rules of
self-government or any kind of defined morality. Professional codes tend
to speak in terms of ethical presumptions, without prescribing what law-
yers should do in specific, troubling situations. For example, almost alt
professional codes require that a lawyer should represent a client zealously
within the bounds of the law and may not suborn perjury or the creation
of false documents.” But no rule guides a lawyer who is merely left with
a firm and abiding conviction that what is being said or proffered by a
witness or client is false. Rules might be ill-suited to answer such dilem-
mas, but moral imperatives, or what Lord Moulton described in 1924 as
“Obedience to the Unenforceable,” may be more helpful.™

Lord Moulton, to be sure a man of his time, spoke of Obedience to the
Unenforceable as a standard that people live up to despite the fact that no
law can force them to do so0.* He gave as an example the conduct of the
men aboard the Titanic who, facing imminent death, nevertheless adhered
to the principle that women and children should be saved first:

Law did not require it. Force could not have compelled it in the face of
almost certain death. It was merely a piece of good Manners. . .. The
feeling of obedience to the Unenforceable was so strong that at that ter-

- rible moment all behaved as, if they could look back, they would wish to
have behaved.*

Our public officials and lawyers should also be prepared to adopt a
culture that depends upon subjective accountability as well as well-de-
fined, consistent rules and regulations:

The difference between the true lawyer and those -men who consider the
law merely a trade is that the latter seek to find ways to permit their
clients to violate the moral standards of society without overstepping the
letter of the law, while the former look for principles which will per-
suade their clients to keep within the limits of the spirit of the law in
common moral standards.”

33. See MODEL. RULES OF PROFESSIONAL CONDUCT Rule 3.3 (1995) (noting candor toward tribo-
nal prevents lawyer from offering false cvidence), MODEL CODE OF PROFESSIONAL RESPONSIBILITY
EC 7-1, 7-6 (1983) (declaring lawyer's duties to client and legal system).

34. Lord Moulton, Law and Manners, ATLANTIC MONTHLY, July 1924, at 1, 1. Lord Moulton, a
judge and member of the British Parliament, served as Minister of Munitions for Great Britain at the -
outbreak of World War 1. Id.

a5

36. Id at 4.

37. PIERO CALAMANDREL, EULOGY OF JUDGES 45 (John Clarke Adams & C. Abbott Phillips, Jr.
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III. THE BAR'S RESPONSIBILITY

What is the responsibility of a practicing lawyer, and how could
lawyers’ behavior be changed in ways to encourage greater respect for the
legal profession? To take one example of a tolerated but unacceptable
pattern, let us examine the lying and misrepresentation that occurs in
court,

Lawyers are not routinely confronted with the clear-cut dilemma that a
client proposes to “lie” on the stand. A client presents a version of the
facts, and lawyers rarely have independent, first-hand knowledge of them.
(In criminal cases, clients frequently choose not to take the stand, often on
the advice of an attorney, advice that is given for any number of reasons,
including the risk of presenting perjured testimony.) Some number of
these witnesses lie, including some for the prosecution and some for the
defense, and their lawyers suspect as much. What more commonly occurs
is that witnesses, often unconsciously, aliow selectivity, prejudice, and
emotion to color their perceptions. Even when two witnesses directly
contradict one another, both may be “telling the truth” from their own
point of view or to the best of their recollection. Real life is complex, and
we have chosen to use the adversarial system to sort out the truth as best
it can.*

To maintain credibility in the system, however, we must study how
well we do in fact get at the “truth.” Lying is risky in the courtroom, but
not generally because of the threat of a perjury indictment. It is risky
because each side has the opportunity, through discovery, independent
investigation, and cross-examination, to expose falsehood.” But the ad-
versarial system may not always be wholly adequate to the task of expos-
ing wrong-doing and false or inflated claims. Empirical studies have been
performed, for example, that examine the reliability of witnesses and ju-
rors. Many factors influence witnesses and juries, including subcon-
scious racism and other prejudices. As a profession, we should seek, based

trans., 1942),

3B, See SISSELA BOK, LYING: MORAL CHOICE IN PUBLIC AND PRIVATE LIFE 158-59 (1978) (ana-
lyzing how adversary system sometimes encourages attormneys to arguc credibility of knowingly perju-
rious clicnts),

39. See FeD. R. Qiv. P. 26-37 (sctting forth rules governing depositions and discovery in federal
civil cases); FED. R. CRIM. P. 16 (establishing rules of evidentiary disclosure by both government and
defendant in criminal cases); PED, R. EvID. 607 (allowing impeachment of witness® credibility).

40. See generally JEFFREY T. FREDERICK, THE PSYCHOLOGY OF THE AMERICAN JURY (1987) (prc-
senting social scientific research on jury behavior and persuasion); SAUL M. KASSIN & LAWRENCE 5.
WRIGHTSMAN, THE AMERICAN JURY ON TRIAL: PSYCHOLOGICAL PERSPECTIVES (1988) (analyzing jury
reliability and phases of jury trial); Christopher M. Walters, Note, Admission of Expert Testimony on
Evyewitness [dentification, 73 CAL. L. REv. 1402 (1985) (discussing expent witness reliability in eye-
witness identification cases).
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upon empirical evidence, ways in which to improve our ability to arrive at
the truth. If we undertake this seriously, we will not only do well by the
cause of justice, but we will justifiably improve the public’'s opinion of
our profession.

The adversary system may also be ill-svited to resolve certain types of
disputes such as those presented by “battles of the experts” in medical
malpractice and many other kinds of cases. There is recurring debate about
the ability of jurors to evaluate such evidence. The Supreme Court of the
United States, in Daubert v. Merrell Dow Pharmaceuticals, Inc.," has
reacted to this debate by expanding the judge’s function to require that
scientific testimony be evaluated more stringently before it can be present-
ed to the jury.” Centainly, the battle of the experts undermines public
confidence not only in the certainty of the law, but in another desired bed-
rock, the certainty of science. We must revisit whether other methods of
inquiry into specialized areas—such as the use of court-appointed experts
or Special Masters who share their conclusions with juries—may be more
useful to resolve these kinds of disputes. The current system, in this par-
ticular respect, should somehow be made to work better or should be
critically evaluated, and if necessary, replaced.

Finally, the adversary system, almost by definition, cannot address the
gray area of the “truth” present in most cases because the system tends to
produce all-or-nothing winners and losers. This is why settlements and
new forms of “alternative dispute resolution™ are so important. Dickens’
remark that honorable lawyers admonish their clients to “[s]uffer any
wrong that can be done you, rather than come here [to the courts],” is still
timely for many litigants.* The adversary system has its limitations under
the best of circumstances, and so we must explain why the benefits of the
system outweigh those limitations. If, as has been said of democracy, the
adversary system is “the worst form of Government except [for] all those
other forms,” then that is the way in which the public should understand
it: not as a system expected to accomplish more than any system can.*

As we ponder how effective our legal system is, we must help create

41. 509 U.S. 579 (1993).

42, See id at 597 (acknowledging Federal Rules of Evidence require judge to ensure scientifically
valid principles support expert testimony).

43, See Abraham Lincoln, Notes for a Law Lecture, in THE OXFORD DICTIONARY OF AMERICAN
LEGAL QUOTATIONS 302 (Fred R. Shapiro ed., 1993) (“As a peacemaker the lawyer has a superior
opportunity of being a good man. There will still be business enough.”); Joshua A. Darrell, For Many,
Litigation Retains Important Practical Benefits, NAT'L L. J., Apr. 11, 1994, at C11 (discussing benefits
of alternative dispute resolution),

44, CHARLES DICKENS, BLEAK HOUSE 51 (Norman Page ed., Penguin Books 1971} (1853) (quota-
tion marks omitted). .

45. Winston Churchill, Speech (Nov. 11, 1947), in THE OxXFORD DICTIONARY OF QUOTATIONS
202 (Angela Partington ed., 4th ed. 1992).
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greater credibility in existing, useful mechanisms. A number of years ago,
Judge Harold Rothwax of the Supreme Court of the State of New York
noted his concern that illegal activities occur in the judicial system some-
times for years and that lawyers do not report them.* In a heartening
exception to this generalization, insurance kick-backs were recently ex-
posed by a lawyer who was offered one in New York.” Similarly, we re-
cently have heard much about the police practice of tailoring testimony to
avoid the suppression of evidence, an apparently common practice that
must be known to, or at least suspected by, some prosecuting attorneys.
Often, however, lawyers, instead of engaging in genuinely useful projects
to ferret out fraud, tend to denigrate either the law itself or the role and
quality of work performed by lawyers in the fields, for example, of per-
sonal injury or criminal defense.

The response that can give the public confidence in our profession is
our own leadership in weeding out the fraudulent and wrongful conduct
that the public rightly condemns at the same time as we challenge
overreactions that undermine the principles of our judicial system.” Law-
yers have unfortunately joined the public outcry over excessive verdicts
and seemingly ridiculous results reached in some cases.” Legislators have
introduced bills that place arbitrary limits on jury verdicts in personal
injury cases.” But to do this is inconsistent with the premise of the jury
system. The focus must be shifted back to monitoring frivolous claims,
uncovering pervasive misrepresentation in court, and educating the public
that no system of justice is perfect. Despite occasional disappointing re-

46. See Symposium: Ethics in Government, CITY ALMANAC, Winter 1987, at 20, 20 (noting cor-
ruption in legal system succeeds when a few good people do nothing).

47. See Matthew Goldstein, 23 Lawyers Arrested in Insurance Scheme: Inflating of Settlements in
Tort Cases Charged, N.Y. LI, Sept. 22, 1995, at | (rcporting praisc of whistleblowing attorney who
stated he “did what any honest citizen would do™); George Janws, 47 Accused in an Insurance Claim
Scheme, N.Y. TIMES, Sept. 22, 1995, at B3 (describing district attomcy’s praising lawyer as “credit to
the legal profession and the general public™. .

48. See HAROLD J. ROTHWAX, GUILTY: THE COLLAPSE OF CRIMINAL JUSTICE 63-65 (1996) (dis-
cussing problems exclusionary rule creates for law enforcement officers); see also And What About
Justice?, WALL, ST. J., Sept. 1, 1995, at A6 (discussing perjury by law enforcement officers in OJ.
Simpson trial and on Philadelphia police force).

49. Cf. supra note 47 and accompanying text (describing cflons of New York attomey exposing
fraudulent practices by plaintiff’s personal injury attorneys).

50. See Was Justice Served?, WaLL ST. J., Oct. 4, 1995, at Al4 (publishing attomey's criticism
of ¢riminal trials as “indistinguishable from Roman circuses” and civil justice system as “cqually de-
mented™). '

51. See Common Scnsce Product Liability Legal Reform Act of 1996, HR. 481, 104th Cong.
(limiting punitive damages in ccrtain cases); Richard B. Schmitt, As Clinton Vows to Veto Products.
Liability Bill, Some Ask if He's Too Beholden to Trial Lawyers, WaLL, ST, 1., Mar. 22, 1996, at Al4
(discussing political opposition to tort reform legislation limiting manyfacturers® liability in suits over
defective products), Glenn R. Simpson, Trial Lawyers, After Flirting With GOP in 1995, Are Sitting at
Democratic Party's Table Again, WALL. 5T. ], July 16, 1996, at Al12 (rcporting presidential veto of
congressional legislation lititing product liability damages).
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sults, our system does have mechanisms in place that moderate jury ver-
dicts (such as judges’ discretion to set aside or reduce unreasonable ver-
dicts), that atlow for the discipline of lawyers, and that can result in pun-
ishment of perjurers.”

Criminal law is the most challenging arena in- which to satisfy the pub-
lic that our system adequately addresses problems of apparently wrong
verdicts, This is largely because the public either does not understand or
does not accept the necessity for safeguards against overzealous prosecu-
tion and the protection of certain civil liberties. The role of criminal de-
fense lawyers in particular is not well understood or sufficiently appreciat-
ed by many lawyers, much less the public. Prosecutors and government
officials should be especially sensitive to and publicly supportive of the -
fundamental place constitutional safeguards and the defense bar have in
our system. We must take an aggressive role in cleaning our own house
by educating ourselves and publicly supporting our colleagues who per-
form essential functions in asserting and protecting 94 constitutional rights

13

If we can persuade the public that the system we have in place and the
roles played by lawyers within that system are the best available, there
remain ancillary issues of an ethical nature that do not necessarily involve
what happens in the courtroom. We have an obligation, for example, to
address professional conduct perceived by the public to be wrong even if
it is not necessarily illegal. For example, in New York State, a recent
study of the matrimonial bar concluded that a very significant negative
sense exists of matrimonial practice, based on the perception that matri-
monial lawyers often take unfair financial advantage of emotionally fragile
clients.* Similarly, California found that sexual exploitation of clients

52. See Gasperini v, Center for Humanities, Inc., 116 S. Ct. 2211, 2214 (1996) (applying New
York check on excessive damages to federal court); Bender v. City of New York, 78 F.3d 787, 794-95
(2d Cir. 1996) (finding verdict of $300,700 excessive in civil rights action); Scala v. Moore
McCormack Lines, Inc., 985 F.2d 680, 684 (2d Cir, 1993) (finding $1.5 million verdict for pain and
suffering excessive); sez also 18 U.S.C. §§ 401-02 (granting courts power to punish contempt of
courts” authority, including obstruction of justice); FED. R. Civ. P, 11(c) (providing for sanctions of
lawyers who pursue frivolous claims and needless litigation); FED. R. Civ. P. 59 (empowering judges
to grant new trials and amend judgments in nonjury trials).

53. Seze Miranda v. Arizona, 384 U.S. 436, 480 (1966) (noting attorney carries out swom duty by
advising client to remnain silent during police questioning). The Miranda Court emphasized that an
attorney's advice of silence in the face of criminal investigation is an exercise of “good professional
judgment,” rot a reason “for considering the attomey a menace to law enforcement.” Id; see also
United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (noting that “fulfilling professional responsi-
bilities ‘of necessity may become an obstacle to truthfinding.'™) (quoting Miranda, 384 U.S. at 514
(Harlan, J., dissenting)).

54. See COMMITTEE TO EXAMINE LAWYER CONDUCT IN MATRIMONIAL ACTIONS, ADMINISTRA-
TIVE BD. OF THE COURTS OF N.Y., REPORT 1-5 (1993) (identifying’ criticism of divorce law system
and proposing reforms and improvements for lawyers and cowrts); see also Carpe Diem, N.Y. L.J,
Mar. 12, 1993, at 2 (citing report critical of divorce lawyers by New York City Department of Con-
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was a pervasive enough problem in divorce and other areas of legal prac-
tice that the California Supreme Court passed a very hotly debated profes-
sional rule setting forth a lawyer's professional obligations in these situa-
tions.”

Whether the rule will have an effect in Califomnia on the public’s per-
ception of lawyers depends largely on how vigilantly their colleagues and
others hold lawyers to the rule: Will lawyers actually be reported to the
bar association when they are suspected of having inappropriate sexual
relations with a client? How aggressively will they be investigated? And
will they be held accountable if they continue to represent a client with
whom they are having an impermissible sexual relationship?

Failure to enforce such a rule will again feed the public’s mistrust,
which arises in part from the sense that lawyers (and public officials),
whose conduct is generally self-policed, protect themselves from proper
regulation. In New York, for example, disciplinary proceedings have until
recently been closed to protect lawyers from unjust criticism and harm to
their reputations. Despite a recommendation by its Task Force on the
Profession that these proceedings be made public, the House of Delegates
of the New York State Bar Association is opposing the measure.* Unques-
tionably, unjust criticism of a professional can be devastating. But it is
worth examining whether that concem is better addressed by creating a
quick, fair process for determining whether a charge is unfounded than by
continuing a practice of not airing complaints publicly.” Alternatively, we
must find other ways to assure the public that closed proceedings are
effective in disciplining lawyers, and we must do more to monitor them.
One way or another, there must be convincing public justification for the
manner in which discipline and performance is regulated.

In the political sphere, the sense that elected officials fail to police
themselves is equally prevalent. Partisanship is the accepted “adversarial”
mechanism that is supposed to maintain checks and balances and protect
the public in various contexts, including in the fields of elections and
campaign finance.™ Bipartisan commissions, such as boards of ‘elections

sumer Affairs commissioner).

55. CALIFORNIA RULES OF PROFESSIONAL CONDUCT Rule 3-120 (1995).

56. See Gary Spencer, Stare Bar Opposes Any Public Discipline Procedures, NY. L1, June 27,
1995, at | (reporting bar association refused to endorse “even the smallest step toward opening™ disci-
plinary process to public). The Association of the Bar of the City of New York has endorsed opening
up these proceedings. See Committee on Professional Discipline, The Confidentiality of Disciplinary
Proceedings, 47 REC. ASS'N B. CITy N.Y. 48, 60 (1992) (advocating opening process to public after
determination that proceedings should begin).

57. Arguably, lawyers do not exhibit the same heightened sensitivity to the plight their clients
suffer when unfair or embarrassing information becomes public through legat proceedings.

58. The Federal Election Commission is, for example, bipartisan by law. See 2 USC. §
437c(aX1) (1994) (providing that only three of six members appointed to Commission “may be affili-
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or most campaign finance agencies, often reflect a close relationship be-
tween commissioners and party politics.” The result is often votes on
individual matters along party lines rather than on the merits, and policies
and procedures that favor the established parties over independent or alter-
native groups.® By contrast, the experience of New York City’s Cam-
paign Finance Board—a pioneer agency regulating New York City’s pro-
gram of optional public financing of political campaigns~—has been that of
a deliberative, non-partisan board that nearly always acts unanimously and
certainly always without regard.to party affiliation. The non-partisan cul-
ture of that board is a model for decision-making in the political sphere.
But few legislators—including the federal Congress—are prepared to have
their campaign finances monitored by a genuinely non-partisan, objective
body. As a result, there are areas of activity—including campaign fi-
nance—regulation of which is vital to the health of our democracy. Yet
bipartisan agencies with weak claim to the public’s trust largely administer
that regulation. The legislators’ failure to submit themselves to meaningful
scrutiny heightens cynicism about our elected officials, many of whom, as
we all know, are lawyers.

In short, we must find ways to re-evaluate and, if necessary, alter our
methods of concluding legal and political conflicts. Next, we must find
effective, confidence-building mechanisms for policing ourselves. Further,
we must be prepared to entrust judgments on our own professional fitness
not only to our colleagues, but to the public.

IV. THE RESPONSIBILITY OF OTHERS

The changing nature of the law and the conduct of lawyers give the
public understandable pause. We must not, however, fall prey to the
public’s cynicism. We must instead expect more of our profession. There
is a limit to how far an individual lawyer can elevate the bar as a whole.
What a lawyer can do, as argued above, is educate the public—at the very
least in the person of his or her clients—and personally raise standards by
living up to a code of conduct beyond what is “enforceable.” This re-
sponsibility is not confined to attommeys in private practice. The others
who operate in or around the legal framework—judges, prosecutors, juries,
witnesses, public officials, and the press-—must also educate themselves,
and others, and apply higher standards of conduct to their own behavior.

ated with the same political party™).

59. See Jan Hoffman, Pataki Names Close Adviser to Judicial Screening Panel, N.Y. TIMES, Sept.
14, 1996, at 25 (reporting bar associations” criticism of governor’s appointing closest legal adviser to
comumission on judicial nominations}. .

60, See id, (reporting criticism that appointec would serve as stand-in for govemor on commission
recommending candidates to state's highest court).
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Much distrust arises from a lack of understanding, whether about the
purpose and role of the adversary system, the presumption of innocence,
the right of every party to be represented by an attomey, or the facts and
proceedings of a specific case—even a case as highly publicized as the
OJ. Simpson trial. The limitations of the law are also poorly understood.
We need the help of the schools, our media, and our public officials to
communicate the values and limitations of our system of justice and to
free us from simplistic analysis that breeds contempt.

What we should also acknowledge, to broaden the true reach of the
law’s majesty, is the role that many influences, including the press and the
lay public, play in contributing to our intricate legal system.

What we propose is as follows:

First, lawyers must make a greater effort at educating themselves,
their clients, and the public about the key underpinnings of our legal
system: the reasons for the law's uncertainty; the values and limitations
of the adversary sysiem; and the importance of respecting every kind of
legal practice and the role it plays in helping our society to achieve its
goals and progress.

Second, we must re-examine what does and does not work to bring
about justice and consider whether we can improve aspects of our sys-
tem. Is the adversary process the best way of determining whether wit-
nesses are telling the truth or for dealing with the “battle of the experts™?
If not, let us improve what we have, or find a better way, recognizing
that we cannot achieve perfection.

Third, we must instill among .ourselves and our public officials a
culture of a high morality, as best we can. We must determine what
ethical guidelines are appropriate and then enforce them seriously. We
must adopt concrete ways Lo recognize those among us who practice law
at the highest moral levels. We must combine to act more henorably both
within our own sphere and collectively as a profession, supporting each
other in the inevitable controversies that arise when lawyers properly
carry out responsibilities that are ill-understood by the public.

Finally, we must enlist not only every group of our profession, includ-
ing judges, lawyers, legislators, and other public officials, to adhere to
higher standards. We must also enlist-clients, jurors, journalists, and all
our fellow citizens, because we are all touched by the law, and we can
all have an influence on how it evolves.”

61. Judges generally receive criticism if they ask, or let juries ask, too many questions to witness-
es. See United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (commenting on popular notion that
limited questioning by trial judge guards against bias); United States v. Ajmal, 67 F.3d 12, 14-15 (2d
Cir. 1995) (discussing dangers of prejudice and compromise of juror neutrality in juror questioning of
witnesses), see also Bill Alden, Juror Inquiries Require Retrial for Defendant, N.Y. LJ., Sept. 22,
1995, at 1 (reporting how improper juror questioning in Ajmal case led to reversal and new trial). In
today’s media-dominated world, jurors arc more informed about legal issues than ever before, More
cxplanation by judges why centain legal principles are important or why certain evidentiary rulings
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We cannot delay in addressing these moral issues of professional con-
duct. We are faced with on-going instances of erosion in public confi-
dence. The O.J. Simpson trial and the constantly recurring investigations
of public officials continue to subject our profession and government
officials to public scorn and ridicule. The response, if we do not act, will
be an increasing amount of legislation criminalizing and otherwise regulat-
ing conduct and a demoralization in the practice of law and public service.
We are losing many fine elected officials to retirement who no longer care
to operate in a bitterly partisan and hostile atmosphere governed by few
meaningful rules of conduct and subject to heightened and unrelenting
personal scrutiny by the press. Among our own ranks, senior practitioners
complain bitterly of the loss even of professional courtesy among lawyers
and office holders.

In Boston, lawyers call their adversaries “brother” or “sister” in court.
Anyone who experiences the practice appreciates the grace it adds to the
proceedings. This grace is created by the aura of respect the titles seek to
convey. In light of the increasing call by lawyers to retumn to greater pro-
fessional civility, it is clear we ourselves feel and regret the loss of profes-
sional courtesy and respect.” We must first give respect to each other and
to the profession—in word and in deed—before we can expect the public
to do so.

If we act in these areas, the public discourse, the behavior of our law-
yers and public officials as well as their reputations, and, ultimately, confi-
dence in our legal system as a whole will be greatly enhanced.

have been made may be helpful to contain speculation that can lead juries astray. Similarly, if jurors
ask questions that seek to clarify cvidence, and if the practice is properly controlled, this may preserve
rather than interfere with a jury's impartiality.

62. See Louis P. DiLorenzo, Civility and Professionalism, N.Y. ST, B.J., Jan. 1996, at 8, 8-10, 25
{exploring scope of decline in professionalism among attomneys, uncovering its cause and suggesting
possible solutions); see generally NEW YORK STATE BAR ASS'N, CIVILITY IN LITIGATION: A VOLUN-
TARY COMMITMENT (1995) (explaining suggested guidelines for behavior of all participants in litiga-
tion process).
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Notes

Statehood and the Equal Footing Doctrine:
The Case for Puerto Rican Seabed Rights

In the ncar future, nepgotiations between Puerto Rico and the
United States will probably explore statchood as an alternative to the
island’s current “commonwealth” status.! The island’s dearth of land-

1. Commonwealth status means the lsland enjoys self-government in Socal alfairs under
its own comtitution aml association with the United States under the Pucrio Rican
Federal Relatiom Act of 1950, §§ 1, 4, 48 US.C. §§ 73kib), 731{c) {1970). For a discunion
uf the continuing debate concerning the nature of commonwealth status, see Cabranes,
Pucrio Rico: Out of the Colonial Clmel, Yonricn Por'y, Winter 1978, st 66,

The istand’s ongoing economic dilliculties have exacerbated dinsatislaction with the
rommonwealth arrangement and the fsland’s political pariley are volcing demamids for 3
satus change, See, £.8., Garcia Passalacqua, 20 Years of Anticolonialiim, San Juan Star,
Apr. 25, 1977, at 27, col. 2 (atiacks on commonwealth stains have brought “{cjolonialism
in Puerto Ricu™ to vits deathbed™): Puerie Rican Factions Hit Niland Stalws, Wash. Pus,
Aug. 19, 1977, av AL, col. 8 ("For the fint 1ime, virtually 1he whole spectrum of political
upinion in Pucrto Ricn appeared before a U.N. commitice . . . and criticired the fand'y
commonwealth stalne™)

Staichood is currently the foremost alicrnative 10 the “fast coltapa(ing]” common.
weatth, Garcia Patsalacqua, Hipanic State or La Republica—]¥, San Juan Star, Mar. 8,
71, at 27, col, 2. ‘The bdand's satehoml partics sinoe 1932 have received increasingly
larger percentages of the vote, culminating In the 48342 (hat they reccived In 1976, See
Lewter Trom Michael E. Veve, Direclor, Legal Counsel Section of the Office of the Com-
monwealth of Puerto Rico 1o José A, Cabranes, Lecturer in Law, Yale Law Schoul (Mar.
28, 1478} {on like with Yaie Lew Journal). Although this perceniage partly refiected
protests against the biland’s cconomic stale onder the commonwenlth party, the (rend
wward statchood is clear. Puerto Hico: the oil issue, 11 Latin AMerica PouTicat Rer,
Feb. 4, 1977, at 38,

Presitlent Ford's New Year's Eve statchood propomal suggests some United States sup.
port for the satchood aliernative. See President Propeses Puerio Rican State; Urges US.
Initistive, N.Y. Times, Jan. 1, 1977, at |, col. 6. Prosident-clect Carter indicated his will-
inknets Lo suppart staichond ‘il the people who live there prefer that' ™ Carter Weighing
Pectonnel to Fill Sub-Cabinet Jobs, N.Y. Times, Jan. 2, 1977, st 1, oo, 5 h 44, col, 5. A
Gallup poll comilucted in December 1976 found three out of every five Americam In
favor of saichond for Puerto Rico, 39% on Mainland Fevor State in Gallup Inc. Poli,
San Juan Sur, Jan. 5, 1977, at 1, col. 1.

A bid for statchund by Puerto Rico has inceeasingly heen viewed as incvitable, See, ¢,
Puerto Rico Turnaboui, Wash, Post, Aug. 20, 1977, a1 Ald, col. | (editorial} (although
wmaintand has fovused Hitle sttention on insue of statechookd for Puerio Rico, “guestion is
reuning”); Ranwss, Has PR, Paued The Point Of No Return? San Juan Star, Jan, 15, 1977,
at 19, col. 2 inlatl's cconomic abeaslon by the US, will Inevitably reault in hs oon-
plete politkcal almorption through statchood™). But see Nordheimer, Puerto Rico It Torn
by Bispute Over Seeking Statehood Status, N.Y. Times, Ape. 30, 1978, a1 |, col. 4 (statchood

will not receive more than simple majorhty in pleblsclic and Congress likely 10 yeject
statchood petition).
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based resources and its ungoing cconomic stagnation and poverty,?
coupled with the possibility of offshore oil and mineral wealth,? will
ceeate political pressures for Pucrio Rico to demand exclusive rights o
exploit its surrounding seabed! in an area ranging from nine to 200

2. See, 0.g.. Hoyt. The Mineral Industry of Puerto Rico, 2 Min, Y.B. 628, 624 (1974)
{island’s mineral production includes only cement, clay, lime, salt. sam! aml gravel. and
stonc); Lens, Puerio Rico could become the United States’ next Fielngm, Dallas Times
Herald, Aug. 14, 1977, au 8-, col. | & 18, col. | {discuvery ol copper and nickel deposils
may allay but will pot cure island’s coonamic problema),

since the increase in ol prices in 1972, the ialand has been boset by scrious economic
ditficulties. See, ¢.g.. Nordheinwr, supra note 1, at 56, ool 1 (Puerio Rico has breome
« ‘welfare state’, with 63 pereent of the population qualilying lor Federal fouml stamps™);
50%, of Pucrto Micans' tnucome Below Poverly Level, N.Y. TVimcs, Jan. 1 1977, 3t .'3 cul.
2 (“[ujncmployment jover 309). inflation and bigh taxcs . . . have srivwuly crippled
Pucrto Rico’s cconomy™).

1, Stwdics have shown the ponibility of vil and xas depesits from 1wo o ninc miles off
the nourthern coasts of the Blamt. “Fhe deposits could yiekd an edimarerl 200000 harrcls
of oil per day, an amwunt sulflicient to supply the istand’s current daily conumplion of
140000 barrehs. Letter frum Michael E Veve, Dirccior, leal Couvad Secthon ol the
Office of the Commonwealth of Pucrto Rice (Mar. 31, 1977) (on fike with Vele Lew
Journal), Other repmriy have indicated strong pomibilities of limowne or dolamitc ol
the nurihern coass. Waotern Geupliysical Connpany, Evaluation of Hydrocarbon Pronsccty
of the Istand of Pucrto Rico, Final Report 12 (Feh. 1975) (repent o Putiio Rike Water
Rewurces Authoriny) {on lile with Yale Law Journal). Mobil Ot Corporatiom has affceed
10 explore for oil in three northern coasy Jocatims, Licha, Explorscidn en Tres Puntos, Kb
Nuevo Dia, Feb, 5, 1977, at 2, col. L. The discovery ol manganes poduics, potato-shagsed
pelieis cach containing a wealth of cobalt, fickel, copper, aiml manganese, have repunicdly
beert made within 200 milkes of Pucrto Rico's southern coast Pamalacqua Christian,
Romero's miraculous fisht oil—11, San Juan Star, Mar, 19, 1977, a1 24, enl. L,

4. Puerto Rico might alo seck rights 10 ve amd e tishing in a 200-mile
cconomic rone, see notc LIG infra (delining cvvnomic rone). ofl Iis coasts. The United
States has recenily declarad such a rone, Fishery Conscrvation and Management Act of
1976, Pub. L. Nor 94-265, % $01, 90 Siar. 336 (codified aL 16 us.C g 1813 (1976)); of. In-
formal Compovite Negutiating Text of the Thivd United Natlom Conlerence onn the Law
of the Sca, arts. 56, 57, U.N, Doc. AjConr, 62/W.P.10 {July 15, 1977} (revignizing 200-milke
exclusive economic rone over living and nonliving natural resources) [hercinalter cited
13 Composite Teat]. Although Puottia Rico’'s demands lor rights over the scabied and over
fishing management might involve a pimilar 200.mile Wmit, the two demamds would

Involve different rights, respomibllitics, and dutlea Compere Convention on the Con-
Linental Shelt of the Unlied Nations Conference on the Law of the Sea, ant. 2, U.N. Doc,
AJConr. 137155 (Apr. 29, 1958) (declaring rights 10 exploit continental shelf exclusive
1t cuastal sate) [hereimalter cited as Continental Shell Convention) with Conventinn on
Fishing and Coascrvation of the Living Resources of the High Scas of the United Kations
Confereice on the Law of the Sca, an. 7, UN, Doc, AfCowr, 13/0.5 (Apr. 20, 195K)
(revornining coastal staiex’s right to impeec regutathus o cownserve fish but prohibitiag
discrimination against fcign fhhermen) (hocluaficr cited 7 Fishing Convention].

Pucrto Rics woukt likely soek the exchmise sight o explore and exphoit the natual
resurces of the wabol, See p. 85 infra. “The foderal govemment cerrently autlunises
the Secretaty of the Interkor i grant 1o the highest responsible quabllived hickler™ loams
for the explotativn aml developnent ol the submerged lamds under national contyed,
See Outer Caomtinental Shelf Lands Act of 1953, & 205(a), 43 USC AL | U3NTa) (West Napp.
1978), A pareent of tmvalty s venuired. fd. K E337(h). Similarly, ‘Fexas authories a
shool Laml Board to Wase to the highest bidder the exphmatikm am] exploitaiion
yikhis to its submerged Jands, See “Uex. Kar Res, Cout Ann i 1L, 5§ 52010, 019
(Vernon 1977). Louisiana, on the other hand, authorias s State Mincral Boaud
issre beases i the hidder making the "hid most advantageous o the stae” See La, Riv,
STAT. ANN. § 30:1¥7(2) (Weat Supp. 1978). In the Mining Law of 1975, P.R. Laws Anw, it

826

Pucrto Rican Seabed Righy

miles into the sea.® The inclusion of such a provision in Puetio Rico's

compact of admission could be politically necessary and practically
essential

Nevertheless, because such an agreement would grant the island

28, § 107{A) (Supp. 1977). the Secretary of Natural Resources of Pucrto Rko le directed
10 obtain Irom lcases of submerged Lands “the highest financial retum pousible, consinienmt
.luu!mvt_r, with the widest possible expluitation or entraction of the commercial mlmnl':
“".' history of exploiuation of submerged lands Indicaies that the faland would follow -l
It':;nn!r::votr:m il w;-u to secure the right o explore its seabed as 2 state.
3 ere in presently comiderable disagreement aboul whether
U‘nh.ed States has the right o exploit the hland’s scabed lvno.:m'n. sl":-e;::"r;ie;k:rl :-::
oil insue, Jupra note ), st 37 (United States and Puerio Rico “waging » uict. bat
persiatent siruggle . . | over the bland’s title to offshore mineral tighs™); Am?c Puerto
Rico'v la Tercera Confereticia de las Naciones Unidas Sobre ¢l Ixm:lu; el lbiar {un-
plubiuhtd paper) (on lile with Yale Law Journal) (history of bland's elforty 1o secure
rights over scabed at Third United Nations Confetence on the Law of the Sea). 1n I
Mining Law ol 1975, P.R. Laws Amn. tit. 28, § 111 (Supp. 1977), the haland claimed
ownership of all exploitable commercial minerals in i3 continental shell, which at present
extend about 12 miles inta the sea. Paralscqua Christian, Romero’s mirsculow tiah oil
San Juan Sur,.Mar‘ 9, 1977, st 16, col, 1. The United States failed 10 recognizc this claim‘
m,(l Puerto Rico submitted 2 bill 10 Congrens, H.R. 7827, 95th Cong.. 1t Sem (1977
:::ll in on!nl'lli:ltt, scching jurisdiction, like 1hat exercised by Texas a.nd Florida, ovc,;
Tee marine leagues (nine nautical miles). ‘adrift §
lu{iy tanoe’, San Juan (Suv. Mar, 8, 1978, n} l.':.c::.h;.qm Christirn, bland “adrift in o
‘llnmm.lwca!lh wupporters have been lobbying lor Puerto Rico
:_hc 200-mile et ik rone recognized in the C Ite Tex, supr‘: r::le": c:\‘:m;oo;r
.su..lhran, Copaken Cree la Iila Esid Perdiendo Oportunidad Fara Que ;c Fl‘ubl"uu‘
Limite Sobre sus Aawas Tervitoriates, EI Mundo, Feb. 21, 1977, at 11.B, col. 8 RHE coll
for pressure on U.S. to oblain rights to offshore oil, San Juan Suar, July i 19"77.-1 3 f.';" l.
Th? Ur_-l_md States has declared fu rights over the continental shelf lo lhc'llmlt.l ﬂ.il‘
exploitability. Outer Continenuat Shelf Landy Act of 1953, § 202, 43 US.C.A § 132w .
Supp. 1978). In the Third Law of the Sca Conference, the United St;t;l.propaed( ihe
rtc?mltion of & 200-mile cconomic tone, ses note 1168 infra (defining cconomic rone), |
which cnastal nations could exchnively explolt the natural resources of the mahed. D);c .
ments of the Second Commitice, United States Dratt Articles, 32) Third U.N. Gonference
on the Law of the Sea (Caracan, Vener) 222, arts. I, 2, U.N. Sates No, I.‘I:'o VS5 (A
8. 194). Thus by the time the quesiion of staichood for Puerto Rico b foecy b
Congrem, the United States may well recognize a 200-mile shell tone, Therefore Pl.ltl’bl;
:i::nl:‘o:mm ata n:lin:;m;ost :01' cuntrol to the limit of exploitablilty, 12 miles, and at the
reyue: m "
Carmpenine T e 0. 4,‘::;';_“ recognized by the international community, See¢
6. .lt is unlikely that opposing politial parties of the hla
negotialon (o concede to the (ederal government Puerio ll.la:drt‘::::tﬁa?::;}:o-d
these ?l the stabed, See, e4., Pavalacqua Christian, supre note $ (seabed pesources h :
potchtial of “reducing and ending . . . dependence on Federal Akl Programs [mdalvtc
wouhl not lool.‘ g:fud fir (Governor) to be accused of giving sway 50 the l"ﬂle'r;ll Gonm!
ment Pueﬂo"mcun nafunal ressurces and thus binding us over in the bondage of Fedenal
dole lorever”); RHC Calls for Prevure on U.S. to Obtain Rights to Offshorg Ol s
nole 5 (furmer Covernor eath on satchomd Fuver to d d P00-mile :on: . pupre
Seabed resourcer would aid Puerie Rico in solving the economic ditficulties nu)e'rlmn‘l
by its mineral deficiencles, erpecially in oil, se note 2 supra, 2nd may be
:\:’T.p:m.:e fo:::)hc increased ec ic Lurdens Imposed by statehood. See Ulemme;‘t‘A?::
ato Rico MMIION ON TRE STATts oF Purato Rwo. M ;
Purato Rico, 5. I)oc.‘No. 108, BMh (amg., 20 Sess, 593.G602 [(::1'6:;' (';)Nr Txltvi?n":"o’
(statchond would require greater contribution 1o federal purse, and l:hnr'mu w l:l"l‘r)
erease prohibitively if federal minimum wage laws applied to idtand). But see id. r:u o
(Arthur Burne) (satehood for Pueria Rio s economically feanble)
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seabed rights denied to any of the [ifty states at their admission to the
Union,! it would probably ineet with opposition based on the “equal
fvoting doctrine.”® That doctrine “prevents extension of the sover-
eignty of a State into a domain of political and sovereign puwer of the
United States f[rom which the other States have been excluded” when
the state enters the Union.* Although the Supreme Court in Alabama
v. Texas'® held that Congress has the power under the property clause
of the Constitution 10 grant cxisting states uncqual seabed rights,'!

1. See pp. 83233 Infre (discussing United States v, Teaas, 339 UK. 107 {195, which
vesied scabed sighis in federal guvernment st slate’s admbsion because vl cqual fouting
dociring).

8. See pote 9 infra.

Another objection involves a ponibility that the Puerio Rican government might seck
10 favor it citizens in graniing rights to cxploit the scabed. See Mining Law of 1975, P.R.
Laws Anw. tit. 28, § 117(14) (Supp. 1977) (requiring every peron who keasor zight w0
catract commercial miperals o agree that “insolar as cconomically pessible, persong
seviding in Pucrio Rico be employed for the works originating and arried out under
such lease, and that such persons be trained In such operations a1 require technical
wilh). Puerto Rico a8 2 wate, howewer, would be subject to challenges of such sctiom
based on the privileges-and-immunities amd equal protection clamses, US. ComT. amend.
X1V, § I; ser, eg. Toumer v. Witwell, 34 US. 385, 395-403 (1'MB) (South Carolina
licensing scheme discriminating exaimst noarasident lishermen declared invalid umder
privilcges-and-immunities clause); Alexandria Scisp Curp. v. Hughes, 391 ¥, Supp. 46,
56-58 (D. Md. 1975) (Maryland statuie requicing processons to have oftice in state con-
wary to cqual protection clausc). I ls beyond the scope of this Nowe 1o dixuss the
propriety of such favoritism by 3 ate loward ju owa citliens,

9, United States v, Texas, 339 US, 707, 719-20 (1950) (plurality opinlon). The equal
footing requitement first appeared in the Northwoat Ondinance of 1787, see | ‘The
DocuMENTany Husroay or THr. RATIZKCATION OF THe Cownstirution 168 (M. Jemsen wd,
1976) {quoting Ordinance in full), 33 2 coadition demanded by Virginia for i cession
vl western lands 1o the Union, se¢ Hanna, Equal Footing in the Adinision of States, 3
Bavion L. Rev. 519, 528 (1933} (history of cyusl fuoting clatise). Beginning with the
admision of Teanossee in 1796, sll sates were admitted using the cqual kenting clause, fel.

Congressional cuncern amd bellef In the pecessity for “equallty” of uates was quite
evident when Hawall auempted, during fts staichood negotlations, 1o sccure conurol over
ihe sabed between s hlands and was rebulicd by equal lowting argumenis. See Siale-
houvd for Haweii: Hearings on 5. 49, 5. 31 & H.R. 1373 Before the Senate Comm. on In-
terivr and Insuler Affairs, 83d Cong., Ist & 2d Scas, pt. 2, at 40-53 {19M4) (histwy ol
Hawaii's demamds and their reslution). Hawali linally agreed to accept a conditiun in
s act of admision that the Submerged Lamchs Act of 1453 “shall be applicable to the
Suate of Hawail, and the sakd State shall have the same rights as do exining stmes there.
umler.” Id. p1. 3, a1 725,

It scoms probable that simllar equal footing arguments will arbe- during Puerto Rico's
nexotiztions over stalehood becaune it s a0 olten swumed that entering the Union would
automatically require relinquishment 1o the federad government by the island of It righis
v sabed resources. See, ¢.g., (VToole, Offihore Qil fuue Raived in P.R. Proposel, Wash,
Post. Jan. 2. 1977, 31 A2, col. 3 (President Ford's statchood proposal may have been
motivated by desire to federalire Iland's offshure ressurcer); Pamatacqua Christian, jupre
nate 3 (island’s rights aver scabed would disappear if It became state; under staichood it
wiuld be emtitled 1o only, three miles under Ualted States Yaws), Finally, precedent in.
dicates that oppotltion by existing states or the executive might atise il the island were

pranted disproportionate rights. See notes 101 k 102 infra.

10. M7 US. 272 (1954) {icr curiam),

11, bl oan 27%; see US. Comt. ant, IV, § 3, cl. 2 ("The Congrets shall have Power to
dispune al and make all meedlul Rules and Rexolations repecting the Tenitory or other
Pruprerty beluiging o the United Staten ., . ")
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the Court has not dirccily addressed the question whether the equal
footing ductrine permits Congress ta grant rights to an incoming state
that exceed those granted to any existing state at its admission.'3

This Note suggests a new historical analysis of the equal footing
ductrine that demonstrates that the doctrine poses no barrier 10 such
an extensive scabed grant upon Puerto Rico’s admission into the
Union. The Note defines the submerged Jands issues left unsettled by
the case law, and derives a framework for the equal lvoting doctrine
from a historical analysis of submerged lands and equal [ooting cases.
It then applies this framework to Puerto Rico’s claims and demon.
strates thae Congress may, without violating the equal footing doc-
trine, cede seabed rights to the island on admission.!® Finally, the Note

suggests considerations for the language of such an agreement and
delines its limitations,

1. The Allocation of Seabed Rights

In a long line of cases,’* the Supreme Court has invoked the equal
footing doctrine to vest control over the seabed in the federal govern-
ment.’* Although their reasoning and results have been subjected 10
numerous criticisms,' the cases retain their precedential value.'” The

12. Se¢e pp, 6352-39, 38 infra,

A mere expectancy or even & promise of seabed control afier adminion would not be a
willicient guarantee for Puerto Rico 21 I commita luselt 10 the Irrevocable sislin ol
salchood. Seated rights are inenisicably tled 10 the other economic and pollikcal hwes
surrounding Puerio Rican statchood. See note § supre. The grant of scabed rights must
be simultanecous with admbssion. Se¢ Pamalacqua Christlan, supre note 3 (admission ta
Union without full seabed rights would be “cruvel jest™ on Puerto Rican people).

13. The prexent Governor of Puerto Rico, Carlos Romero Barcelo, has declared that
Il his parly i returned to power in 1980, he will pursue a pleblsclie for staichood the
next year. Newswees, Sept. 11, 1978, st 35. In order 10 make an objective and informed
decision concerning their future, the Puerto Rican people need to understand the Jif.
{erence between the constitutional and the pelitical prices that satehood would require.
The equal footing iramework developed in this Note can be applied o test the conmitu-
tional basis of any condition for admission demanded by Congrem or by Puesto Rico.

1. Ser, eg.. Unlied Siates v, Tenas, 339 US 707 (1950); Undied Suars v. Louisiana,
339 U.S, 699 (1950); United States v, California, 352 US. 19 (IM7)

15. See pp. 831.33 infra,

16. See, ¢g., Hanna, The Submerged Land Cases, 3 Bavion L. Rev. 200, 204 (1951)
(‘few judicial decisions . , . contrary to the exprowcd views of more well-informed
lawyers'); Naojoks, Tiile to Lands Under Nevigabls Waters, 3T Mang. L. Rev. 7, 97
(1948) ("United Siates Supreme Court is wrong . . . in holding that the Federal Govern-
ment has paramount righis 1o the tidelands™). But see Clatk, National Sowereignty and
Deominion Over Lands Underlying the Ocean, 27 Tea. L. Rev, 40, 141 (1948) "hinorical,
political and practical” reasons exhit for fedenal dominkon over wabed).

12. See Unlied States v, Maine, 420 US. 515, 519, 524 (1975) (realfirming rensoning
am reaults of cascr veuing rights over seabed in lederal guvernment), A Special Master
appuinicd by the Courl lo take and review evidence in Meing found that the historical
conclusions of the submerged lands cases were corrert. Report of Albert B. Marls, Special
Master, at 75-81, United States v. Mzine, 420 U.S. 513 (1973) {hercinafier cited as Special
Masier's Report]. The Court In Meine accepted the Master's findingy, 420 US. at 522.25.
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cases merit careful analysis, because the Court has never explicitly
decided whether the equal footing doctrine is a constitutional limita-
tion on the power of Congress to sct the terms for admission into the
Union and, if so, whether this limiution precludes Congress [rom
granting disproportionate seabed rights to an incoming state.

Until the 19405, the leading authority concerning states' rights to
control over the seabed was the 1845 case of Pollard's Lessee v. Hagan.\*
Poliard held that because Alabama had been admitted to the Union
on an “equal footing” with the other states, it was entitled to the same
rights of sovereignty and jurisdiction over shorelands as were possessed
by the original states.”® For over a century Poliard stood for the bruad
proposition that states owned title to all “navigable waters, and the
s0ils under them"*® within their historic boundaries.®* A scrics of
Supreme Court decisions from 1947 to 1950, the Tidelands Cases,™

18, 44 US. (3 How) 212 (IM5). In Pollard, the Court rejected plaintilfs chaim to
cettain shorclands based on a foderal patent bwed alier Alabama’s admision inte the
Unijon. Plainiilt had argucd that the United Suaies in Alabama’s compact ol admission
reisined owncrship of the lamcds. Id. 3t 220-21,

19, Id. at 228.79. The Court heid thai, at the time of the Amcdean Rewvvlution, ' “the
perple of cach staie beeame themselves sovercign,’ * aml possessod Lhe absolute right to
all navigable waters and aolls within the cotony. Id. at 229 (quoting Mariin v, Wakletl,
41 US. (16 Pri) 387, 410 (1842) ). The independent colonics retained this sovercign right
at the lormation of the Union, Id,

The Court in Polisrd alw invoked 1he premise that the federal government could not
peymanently hold or condemn Jands within the boundaries of & wate without the gate’s
cupress eonsent, fd. 2t 223, The Comthiution reserved title to “shores of navigable walen,
and ibe wib under them™ 1o the original states. 1d. at 230, Alabama was admitied on an
cqual Toting, because the Court impuiadl to the state at the time of jus admission
uwnenship of and suvereigaty over all fands that it did not explicitly cede to the frderal
gerernment in fis compact of admimion, {d, a1 223, The Court found that & provisien
yeserving for the United States waste and nmppmpri:led lands (public lands) did not
include sharelands, and (hat a condition concerning Iicedom «f navigable waters was
valy a “regulation o commerce” and lid et conler property sights on the Unitad
States. Id. st 230, Thercfore, the federal patent W plaintil] was invalil, Id,

It was not umll 1375, in Kohi v. Uniwed States, Y1 US, 367 (1875), that the Supreme
Caurt held thay the power of eminent dumain was inborent in sovercignty aml that,
conscyuently, in under Lo Implement s comtliuiional functions, the Unlied States conlil
cudemn laikls within a state without the staie’s consent, 14 at 37374, In United States
v. Teaas, 339 US. 707 (1950), the Court plurality further held that an express state grant
a1 admision was not ncormary In order for 2 aute to relinquish titke o the United
Suien Id, at 718,

20. 44 U8 (3 How) a1 290.

28, Pollard sciually held that states owned tlte to 21t “shores of navigable waters, and
the s0ily under them.” Id. (emphasis adided). Nererthelem, sutsequent cases interpreied
Pollard 10 mean that & state owned title to all tde waters and their beds within the
satc’s tervitorial boundaries. Ser, o4, The Abby Dodxe, 225 US, 166, 175 (1912); Mc-
Cready v, Vieginia, 94 US, 391, 394.95 (1876). For a general history of cascy relying on
the Polhrd rule, see Naujoks, jupra note t6, at 21.37,

22, “Thiclands™ is 3 mimomer glven to three submerged lands cases—United States v,
Texas, 339 US. 707 (1950), United St v. Louhiana, 339 US. 699 (1950), and Uniwcd
Stares v, California, 352 US. 19 (1MT). See Hyder, United States v, California, 19 Muss,
LJ. 265, 265 & nn.2-3 (I1048) (Tidelands Cases invulved lands under tide waters and not
tidclands, lands covered and uncovercd by uvidinary tide),
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overturned this broad reading of Pollard, but failed to provide a con-

sistent or clear (ramework for evaluating subsequent equal footing
claims.

In the first Tidelands Case, United States v. California,®® the Court
upheld the federal government's claim to al) submerged land rights in
the three-mile marginal sea® claimed by California.?* Because the
original states had never acquired imperium (regulatory power) or
dominimn (ownership interest)*® over the submerged lands of the
marginal sca, and hecause California was admitted 10 the Union on
an cqual footing with the original states, the Court hetd that California
had demonstrated no ownership of the claimed areat' Pollard was
distinguished by the face that acquisition, protection, and control of
the three-mile marginal belt “has Leen and is a (unclion of national
external suvercignty.”?® Thus, lands in which "national interests” such
as defense, commerce, and foreign zffairs were dominant were deemed

23, M2Us8 19 (Iﬂ‘!}.

24, “Marginal sca” and “terrliorial sca™ refer (o the three-mile belt of water msuml
hom the xaward cdge of inland waters See Unlued States v. Louisiana, 39 US. 11, 22
(1) jdeliving terms); Manchester v, Masachuscus, 139 U5, 240, 258 (189)) (recugnising
one leagwe ag minimum Hmby,

25, 3% US. st .36, 39-40, California arguedd that because the original sates acquired
title 10 e three-mile belt from the English Crown and becawse It bad been admitted on
an cqual koting with the original sates, # sceeded to the same righy of title over Uie
snluner gl tands, I, 31 23, Catifornia 2lso pleaded sversl defenses alf of which the Court
dismimex! summasily. Id. a1 23-24 &k n2, 3940,

26, ‘The California majority hekl that nalionasl interests required thay the federal
gvernment have the “powers of dominion sl regulation” over the marginal belt. Jd.
2L 35, Justice Frankfurier, in disent, wed the tovm “dominium™ and “imperium,” id
at 4344, 19 yofer 1o what the majority labelled “dominion™ aml “segutation.” He argued
that although the majorlty was rvight in denylng Callfornia a proprietary Interest or
tkirinium  over sulgnerged lands aml in amerting that national Intcrests conferted
regulatory power on the federal government, the majority falled to explain how the
[ccluzl mn\rrnmull acquired dominium. Id. at 44. Jusice Frankfurier's “imperium® and

ium™ terminology was later adupted by the pturality in Uniied Siates v, Texas,
339 U, 207, 21213 (1950).

27, M2 US. a1 32, 98:39. Without an cvidentlary hearing, the Court mid that It could
not conclcle that “the thirteen original colonics separately acquired ownership of the
thrce-mile helt or the soll under i, even If they did scquire elements of the sovercigny
of the English Crown by thelr revolution agaimst IL* /d, a1 31 (footnotc omlitied). In
United States v. Maine, 420 US, 515 (1975), a Special Master finally conducted a hearing
un hisorical evidence, see Special Mzser's Report, supra note 17, 3t 2585, and the Coun
exPlicilly lound that the colonics had not owned the three.mile bel, 420 US, at 522,
But see Handwicke, lllig & Patterin, The Contitution and the Conlinental Shell, 26
Tex. L. Riv. 398, 408.26 (1948) (colonles and original mawes were landowners of sub.
morged lands),

24, 3327 US. at M. The Court limited the Pollard rule to cover only stale ownenship
ol inland waters and solls under them (land beiween the lines of the ordinary hish and
low water marks). Id, st 38. The Polierd rule had been applied in other cases Involving
the marginal sca. See note 21 aupre (citing caser). The Califormia Court read those cascs
a1 involving omly the right of states 1o regutate lishing in the absence of conllicting con-
gresional legislation, 332 U, at 37.30,
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te e within the “paramount rights” and powers of the federal govern-
munt after the adindssion of a state into the Union.™

Three years bvter, the Court followed California “a fortiori” in
United States v. Leuisiana?® and expanded its reasoning in United
States v. Texas3' Texas, as an independent republic, had claimed and
exercised both imperium and dominium over submerged lands three
marine leagues (nine nautical miles) from its shore??* Texas argued
that at its admission it ceded to the United Staies only imperium, and
not dominium, to this area’? Justice Douglas, writing for the Court
pluratity, disagreed, holding that “alihough dominium and imperinum
are normally separable and separate,”*? “national interests and u.uumal
responsibilities” compcllul federal control of both regul.uury and
property interests in the seabed.?® Becauwse it entered the Union on an
equal footing with the original states,®® “T'exas automatically Jost all

79, 352 US. a1 M-5%, 38-09,

30, 339 US. &9, 705 (1950). Bascd on & 1998 stale siatute, Louhiana claimed control
aver the scabudd within 27 milkes of it shoren 1, a1 703, The United States mought a
theclarathon of i vighis 1o the area, Id, st T0L ‘The Court ekl that the foderal giveinn-
ment's svercignty extendad to the entire arva claimed by Lowisi even though o
federal claim 1o the aabedd Iyt thiee miles had been proven. Jd at 70405, Thwe
‘Pruman Puxlamation of P45, Exce. Prclamathen No, 2667, 3 CF.R. 67, 68 (1*H5), had
theclared Unhied States “Jurisdiction amt conunl” over the continental siell, but, as was
veplained in an accompanylug sclease, Excc. Ouder Ko, 5633, 3 CF.R, 437 (BHE), e
‘Yruman Proclamation did et purpott o vest tlile to the aell in ciiher the faderal or
suane goveomnenta Mul ace Kote, Gonflicting State amd Fedeeal Clalmy of Title in Sub-
merged Landy uf the Continental Shelf, 56 Yarg LJ 3, 369 (IHT) (Supreme Coust
rould wse ‘Treanan Proclamaths to vl title to sbell in lederal government), It was man
until thee yearw aficr Lowizisna that Congress teclaned it w0 be therpolicy of tie Uniied
States that the submil 2l wabed of the [shell area outsidy the maginad sca) apgwviain
1 the United States”” Cater Contimental Shell Lady Act of 13, Pub, 1. Koo 83212,
§ 3, 67 Suan 402 (omlithal 3t 43 USGA. § 1332 (West Supp. 1978)) . the apain, as in
Uniieid States v, Calitornia, 332 US, 19 (IMT), the Court in Louisiena faikd W explaiv
Iw the federal govevament scgtived domindum over the shell. See vote 26 supra {dis-
cising Calitornia Comt's fallure to explain natkual aeqolsition of dominium).

AL 3% VY 707 (1950) (pharality opinion). 'The United Sistes in Texas woughe a
declavation of rights uver the sebmerged lands in the Gull ol Mexkon bordering “Texas.
Id. = TORL

32 Id. at 712.13. The Coust pluratity asumead the validity of Tenas's claim chat it had
cxercised Imperium and dominium over the (hree marine hague belt as a Republic. .
at 717,

33, Id. a1 712:1%. The Intention 1o cede only imperium, Texas argued, was evidenced
by the reiention of vacant and vaappropristod lamds in b compact of sdminion, id. ¢
714:15; see Juint Resdution lor annexing Texas o the United States, ). Res, 8, 28th
Cong., 2d Sem, 797 (1845). ‘The Unlied Sutes respondal by srguing that Texay's grant of
all operty necosary o the public defense Impliedly eoded the marginal bett to the
fetheral guvernment, 339 UYL at 71415

M. 9 US at 719 (footnotc omitted).

LL T A

36.  Justiee Duouglas found the equal footing docitine to control and bind the sulmtanee
of adminien oven without the agreement of the state 13 the tlepms of the admisdon
declaaddon. The Juske selled o the equal foting clauwe of the Joint Resstution for
anpering Tenas to e Unitad States, [ Res 8, 20th Cong., 2d Sem. T97 (1345), to disprose
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scabed dominium 10 the federal government, 37

In 1953, Congress passed the Submerged Lands Act,?® which vested
owncrship of the marginal sea and its resources in the states® and
provided that siates could claim a greater seaward boundary to a limit
of three marine leagues in the Gulf of Mexico*® if “it was so provided
by its constitution or laws prior to or at the time such State became a
member of the Union, or il it has heen heretoflore approved by Con-
gress.”*! In a per curiam decision in Alabamg v. Texay*? the Court
denied the motions of Alabami and Rhode Istand [or leave to [lile
complaints challenging the constitutionality of the Submerged Lands
Act.? Alabama and Rhode Island claimed that by graming some Gull
states an extended boundary over the three miles to the three marine
league limit, the Submerged Lands Act violated the equal footing
guarantees in their acts of admission and resulted in their “inferior
sovereignty.” '

‘T'he Court, which included only three members of the majority that
had decided the Tidelands Cases, summarily upheld the Submerged
Lands Act on the ground that Congress, under the property clause of

of the controversy. 330 US. at 119, Texa, howerer, was not sdmitied under that “Joint
Resolution™ Init wder the Juing Resstuthon for. the Admission of Texas into the Union,
Jo Res. 3, 20h Gong, I Scvs. 108 (1845), "The latter resolution was pever “sulinitte] to
nor acrepied by Texas” Hanna, supre pote 9, 3t 520, The Court plirality later ondered
th: ammcitusent of the Texar opinion w make correct reference 10 the proper document.
United Siaten v, “Tenas, MO US 848 (1950).

3 M9 US st

M. Pub. L. No. 83.51, 67 S1at, 29 (I'9) (oxdilied 3t 43 US.C K% 1501-1315 (1970)).
‘Ihe Act wis Intvinlad o undo the effects of the Tidelands triad. See 3. Ror, No. 13,
B3 Cong., It Seas, B, seprinted in (196]] US. Cooz Coma. k& Ao News W, 1401
("purpose of [Subneaged Lanmds Act] 1o wrlte the law . ., an the Supreme Comt betieved
it o be in the past—that the States shall own . . . 8l lands ender mavigable waten
within their terrfinrial jurisdicthon™); H.R. Rer. No, 095, 820 Cong., 15t Sesa. 8, reprinted
in |1153) US, Conr, Cow, & An. News 139, 1399 (Submcrged Lands Act fixed a0 law
that which prior to Celifnrnia “helieved amd acoepted 10 be the law of the Tand"—1hat
stales awn submwiged lands within theie boundaries). The Supreme Courl vlewed 1he
Act as an ewercise of Congress's power to dispose of publle property, and not 31 2
miundate to vverturn the Tidelands Cases. See United Siates v, Loulslans, 363 US. 1, 7
(19460).

39. 43 USC. § 1511(a) (1970).

40. td, § 1300{b) ("in no cvent slall the term ‘lxndariey’ . . . be interpreted as ex-
tending frem the aast Jine more than three geographics) miles into the Aclantic Ocean
or‘clte P;dl’ic!llkfan. ot more than three marine kagues Into the Gull of Mnku")

Loid g 1Nz

12, M7 US. 272 (19%4).

43, Id. at 278,

44. Complainan) Alatama’s Briel In Suppoart of Motion Jor Leave 1o Flie Complaint
an? Complaint a1 57-72, Alabama v, "I'rxas, H7 US. 12 (1%} (Alabama grant cxlemls
only w theee-mik: beli; any greater grant ts other saics denies equal feting and rosul
in making Alabama’s sovereiginy inferior); Brict for Comgdainant Rhaode Drlamd a1 10,
Alabama v. Teaas, M7 US 272 (194) (Riuxle haland claimy Submergedt Lands Adt
vivlates equal footing clause).
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the Constitution, could divest itself of the “public domain.”** Justice
Douglas, the author of Louisiana and Texas, and Justice Black, the
author of California, relied on the equal fouting doctrine to argue that
Congress had no authority to “relinquish clements of national sover-
cignty over the Oceans.”** The new Court in Alabama, however, over-
turned Texas sub silentio by holding that Congress in a postadmission
grant could separate property interests in the seabed from national
sovereignty.s? The Court subsequently conlirmed Congress's power 10
cede federal “property” to states in unequal portions.** Recently, in
United States v, Maine,** the Count realfinmed the results of its Tide-
lands Cases by upholding the paramount rights of the federal govern-
ment to the continental shel[* outside the marginal sea.®! Thus it re-

45, M7 US. at I

48, Id. a1 279 {Black, J., dimenting); se¢ id. at 282 (Douglas, )., dimenting). Justice
Douglas viewed federal powers over submerged lands as “inckients of national sver-
cignty” that conk) not be “abdicated™ without undermining the cquality of suates the
equal footing clause regquired. fd. st 282-09,

47, Ser M BU. L. Rev, 504, 507 (1954) (Alabama “tacitly repudizted” Texes): ef. 30
U. Miass Lo Rev. 208, 213 {1975) (Submerged Lands Act, granting scabed rights 10 statos,
iy *de facto repudiation” of prive rationale Jor vesting control in federal governmem).
Tenasr and Alabama indicate that the Coutt perecived a difkerence between a grant al
admission and a grant after admimbon. The Texes plurality viewcd sealxal rights 34 s
intertwined with sovercignty as 1o be Inscparable a1 admision. Otherwine “there i or
may be in practical elfect a subtraction in favoe of Texas from the national sovercignly
of the United Statcr™ 339 US, at 719, A scabed grant aftcr adminion, however, “wa
merely an caercise ol paramount natonal power. Unbicd S$tates v. Maine, 420 UN. BI5,
524 (1975). This Teasoning fails 10 cxplain the argument in Texas that in the casc ol
seabed vights, property rights (dominium) follow and commingle*with sovercignty (im-
perlum), 339 US. a1 719, In effect, the underpinning of . Texas war avertuined hecause
in Alebama the Court found property rights separate al separable from  national
sovercignty, Bul of. p. 340 infra (harmonizing resuliy of Alabama amd Texas).

48, 1n United Statey v, Louistana, 3563 U.S. | (1900), amd United States v. Florida, 363
U.S. 121 (1960), the Court recognizest claims under the Submerged Lands At by Texas
and Flarida for dominium over three matine leagues in the Gulf of Mexion, but deninml
similar ¢laims by Louisiana, Misbsippl, and Alabama, Texas and Florkla showed that it
was the inention of Congress o reagaize the outended boundaries that existed at the
timve of Texas’s sdmimbn to the Unlon s at the time of Florida's ieadinision afwer
whe Civil War., This showing of amyressivnal Intent wan the sole cement necesany o
cuablish entiement under the Submeiged Lamls Act. Uniied States v. Louisiana, 363
US. 1, 29-50 (1960).

49. 420 U.S, 515 (1975), The dedendants in Maine were the )3 states Lordering the
Atlantic Ocean. /d. 5t 516-17.

50. Continental shelves have typleally been defined

s thine dlightly submerged portions of 1he continents that surrouml st the oon-

vinental o . . mass that forms the lands ubove weter. ‘They are thal part of the

continent temporarily (measured In gorligical time) overlapped by the oovam, The
outer boundary of each shell Is marked by a sharp increase In the shope of the sea
flovr. Tt is the point where the continental massy drops ull steeply Wowanl the ocean
deepy
H.R. Rer. No. 215, 83d Cong., Ist Scas. 8, reprinted in [1953] US Coox Como, k An
Naws 1385, 1390,
51, 420 US, aL 52728,
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mains unclear whether the equal footing doctrine is a constitutional
bar to a congressional grant of disproportionate seabed rights to an
incoming state. In light of subsequent cases, it cannot be argued that
the T'exas decision settled this question.

11. The Equal Footing Doctrine: A Historical Reinterpretation

One reason the submerged lands cases seem confused or inconsistent
is that the Court has never adequately defined the content or sources
of the equal footing doctrine. The equal [ooting doctrine ultimarely
rests on concepts of federalism: the United States is a “union of po-
litical equals.”** Although superficially derived from a clause common
in statehood compacts,*? equal footing in this century has emerged as
an amalgam of constitutional and suatutory precepts. Constitutional
principles alone act as an affirmative limitation on congressiona! power
to negotiate terms in compacts of admission, but statutory precepts also
guide courts as they interpret such compacts,

A. The Constitutional Component of the Equal Footing Docirine

The Constitution provides that "[njew States may be admitted by
the Congress into this Union."** Congress may, on "penalty of deny-
ing admission,” require any conditions for entry into the Union.*
Since the admission of Ohio in 1802,%* Congress has imposed on states
a variety of special conditions that have limited the sovereign and
political powers that states can excrcise alier admission.’” On the other

52. Came v. Toltus, 39 F, 750, 732 (C.C.D. Or. 1889) (“The docirine that pew staies
must be admitted . . . on an ‘equal looting’ with the okl ones does not rest on any ex-
prew provision of the constitution . . . bt on what is considered . . . 0 be the genenl
characier and purpose of the union of the states . . . —n union of potitical equals™)

53. See p. B36 infra.

M. US Comr art 1V, § 3, cl. L. Sev generally Park, Adminlon of Sieies and the
Declaration of Independence. 33 Temr. L.Q. 409, 405 {1960) (five procedurna] methods by
which states have hintorically been admited).

55. Coyle v. Smith, 221 UL 559, 568 (1911); of. Briutke v. Poople, 2 Neb. 193, 216
(1972) (how states will be admiited s politica) question 1o be settled by tertliordal residenns
and Congrens—not courts).

56. See Enabling Act ol Ohlo, ch. 40, 2 Sul. 173 (1%02). Prior o Ohlo’s admisnion,
Vermont, Kentucky. and Tennemee, the firt three states sdded o the new unlon, were
admitted withow the imposition of comlitons. Sce An Act (i the sdmision ol Tennes
sce, ch, 47, | Star, 490 (1794); An Act for the sdmhsion of Vermonl, ch. 2, ) Sta, 191
(1791); An Act admining Kentucky, ch. 4, | Stai. 199 (1791). For an explanation of
cnabling acts and acts of sdmission, see Park, supre note 54, st 405 (emabling act suthor-
ires constitutional conventlon whereas act of adminion ratifies admimlon of state! act ol
admismion need not be preceded by enabling act).

51. Ser note 60 infra (examples of conditions); Dunning, Are the States Equal Under
the Comtitution? 3 Pournicas Sca. Q. 425 (1888) (conditions imposed on Incoming saier
tn nincicenth century); Park, 1upre oole 54, at 406-10 (conditions Imposed In twenuleth
cenlury)
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hand, since the admission of Tennessce in 1796,"* Congress has in-
cluded in cach staie's act of admission a clause providing that the state
would cnter the Union *on an equa) [voting with the original Siates
in all respects whatever,”* To climinatc the tension between “cqual
footing” clauses and the conditions limiting Lhe sovereigm and political
powers of particular states after admission,*® the Supreme Court in
the nineteenth and early twentieth centuries held the conditions to he
either valid excrcises of Congress's commerce or property powers*! or
state constitutional provisions that could later be removed by the
amendment process.*?

Nevertheless, the Supreme Court struck down one such conditivn
in 1911 in Coyle v. Smith.® The Cournt in Coyle upheld an Oklahoma
statute moving the state capital [rom Gutlirie 1o Oklahoma City against
a chalienge that the move violated the state’s cnabling act. Plaintill, a
property owner in Guthrie, claimed that the statute contravened a
condition in the act under which the state had agreed not to move its

58 See An Act for the admission of Tenncmee, ch. 47, 1 Suar. 491 (1796).

549, See Hanna, supre polc 9, a1 52324, Prior (v Tenncmee's admision, Vermont amd
Kentucky were each “reccived and admitied into this Unlon, a1 8 new amd entire memince
of the United States of Amerfca.” An Act for the Adminkm of Vermunt, ch, 7, | St
194 (1791); An Act Admitting Kentucky, i, 4, 1 Siat. [ (0791}, This language ls el ter
the equal footing terminokmy. although the phrawe b not wed expliclity,

0. In reviewing the comtitions Imposcd on states, e nincicenth eentury shalar
suggested that “the theory that all states have cqual powens must be regarded s finally
defunct.” Dunning, supra note 57, at 452, Many of the comditions commonty bonpumd
upm incoming itates, sach as the duties te keep navigable: rivers tollfree for United
States citizens and wx nonrasident and resident propricions cqually, see, r.£., Enabling
Act ot Loulsiana, ch. 21, § 3. 2 Sur. G4l (1813), were grounded in Congres's comtito-
tional powers. Other Jest common conditions, such an roqibrements 1hat ’ate comlity-
ticmy provide that g nt olficials be titerate in English, see, ex.. Enahling At of
New Mexico and Arirona, Pub. L No. GL-219, § 2, 20, 36 Stat, 557 (1910), or that puilyx-
amutn mattiages be prohibitcd, see, e.g.. Enabling Act of Utab, ch, 138, & 3, 28 Sua 107
(18'4). did not involve matters that werce gencratly viewed at that time 21 subjeet to fedens]
1egutation, See C. Brasn, Amrrscan CovianMminT anv Pourics 450-72 (1th ol 1926} (states
in cightrenth and nincteenth comtory differed widely in scll-imposed chectoral ecguire
menis): G. Curtly, Admissivn of Ush: Limiation of Sute Sovercignty by Compaat with
the United Staten 17 (1887) {opinkon pamphiet) (Comtitution rocrved to statea power W
control domestie relations, including pulygamy; Ulsh’s power limited because of tams ul
compact of admisnion).

Gl. US. Comat. art. |, § 8, cl. 3 (cvmmerce claunc); id, art. IV, & 4, el 2 [properiy
clausc); 1¢ce, £.4., United States v. Sandoval, 231 U.S. 28, 38 (21913) (conditioms relating to
yegulation of affaln with Endian tribes within cominerce power clawse); Steanm v
Minncola, 179 US, 229, 250 (1900) {provisions relating to federal property within pawer
o ispwme ol property).

i1, Coyle v. Smith, 221 U.S, 539, 568 (1911) {dictum); accord. Brinle v. People, 2 Keh,
Mk, 218 (1872); see Munnet, Fiolations by a Siate of the Conditions of its Fnabling 111,
10 Couom. L. Ry, 591, 603 (1910) (Congress canmed “keep n State in fuiclage afier ®
comes into the Uniun”; staté can slways armend (i constitutlon).

63. 221 US. 559 (I1911).
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capital hefore 1913.4 The Court held that under the equal footing
ductrine Congress cannot, as a condition of admission, cither place
limitations on the puwers ol a new state or demand the right 0
excrcise powers over a new state not authorized by the Constitution,™
The Court suggested for the first time that the equal Tooting ductrine
derived its force not merely from the inclusion of an equal focting
clause in acts of admission, but also from the constitutional imperative
of equality among Lhe states.®® 1t asserted that the words “this Usion”
in Article 1V ol the Constitution®? reler to “a union of Staics, equal in
power, dignity and authority, cach compectent to exert that residuum

ol sovercignty not delegated to the United States by the Constitution
itself."4*

The holding in Coyle rested un notions of “dual federatism.” Under
this doctrine federal and state governments were viewed as fully in.
dependent in their respective spheres of power, with federal powers
cenwmerated by Article 1 and all other powers reserved to the states hy
the Tenth Amendment.®® As a result, Congress cannot in an act of
admission diminish or impair the sovereign and political powers of an
incoming state, including the power to designate its capital.?®

6. Id. an 563-84; see Enabling Act of Oklahoma, Pub. 1. No. 59-28, § 2, M Siat. 267
(1906}, The comtithon was il inctuded in the state’s conmitution but was adopted In 2
scharate ontinance, 221 US. st 564.65,

65, Ti1 US. at 537N

Gh. [Id. at 580.

67. US. Const. arl. IV, § 3, cl. | ("New Sistcr may be admitted by the Congress ints
this Union ... ")

68. 220 U.S at 567,

69. The term “dual federalism®™ was coined by Profesor Corwin, Se¢e E. Coawin, Toe
‘Twivcnt or tHe Surstmz Couvrt | (193). He wicd the term 1o describe the Judicial ap-
prevach to (ederalism that prevailed from the Taney Court to the New Deal. Id. at 30,

Many of the Supreme Court’s dechilons before the New Deal rellecied dual federalist
notions See, eg., United Siates v. Butler, 297 US. 1, 7778 (1936) (Agricultural Adjust.
ment Act unconstitutional because taxing power cannnt be wsed for federal regulation in
area Tescrved to satas); Mlammer v, Lagenhart, 247 US. 251, 173.75 (1918), owerruled,
United States v. Darby, 312 US. 100, 118 (1541) {Act of 1918 0 prevont intersate com.
meree in procliocts of child labor unconstitutional as federal intrusion into state matten).
See generally M. Yz, ‘T'ng STRUCTURE OF AMiascAN FepiaatisM 68 (196)) (under dual
federalism, exerclse of federal goverament’s constitutional powers llmited by state sover-
vigny; Tenth Amendiment Irequently involed 1n curtail exprem congremional power);
Corwin, The Pausing of Duel Federalism, 38 Va, L. Rav. ), 4 (1950) (federsl and stawe
guvernments are oo-otdinate with amd equal 1o one another).

70. 221 U.S. a1 573 (sovercign and political powers of incoming states cannot be “con.
stitutfonally diminished, Impalyed or shaorn away by any conditions, compacis or stipula.
tots™ in scis of admission).

‘The cqual footing ductrine, howerer, docs not require the equality of statew in e
manner in which they exercise sovercign and putlikcal powers. For example, in sch
mallcrs as powens delegated to the three branches of government or (o kocal governments,
the arrangements of Lthe states vary sulmtanilally,. Compare Car. Cowst. arts. IV, V
(delegating general powens o0 sutonomous cxccutive branch; relying extensively on rel.
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Conversely, the equal fooring doctrine, based on notions of sover-
cign cquality, mighe also prohibit the enlargement of the powers of
particular states into areas granted by the Constitution to the national
government. This inversion of the constitutional equal looting doc-
trine formed the basis for the Court's 1950 plurality decision in United
States v. Texas.™ Although it did not explicitly hold that Congress
could not expand the sovereign and political powers of an incoming
state in a compact of admission, the Court plurality cited constitu-

tional reasons as preventing “any implied, special limitation of any of |

the paramount powers of the United States in favor of a Suate,"?
Since 1937, the doctrine of dual federalism has been replaced by
theories of “cooperative federalism.” Under cooperative federatism,
federal and state governments are viewed as shaving powers and {unc.
tions, although national powers and interests take precedence over
state sovereignty.” Consistent with this more expansive view ol [ederal
sovereignty, the plurality opinion in Texas suggested that the equal
footing doctrine "prevents extension of the sovereignty of a Siate” into
an area of paramount rights of the United States “from which the
other States have been excluded, just as it prevents a contraction of
sovereignty . . . which would producc inequality among the States,”

erenda) with La. Comar. arts. 11-VI {contalning specilic smd detailed delimiuation of
powaeny, dutles, and organintion of three branches aml of Jocal governments), Achlition.
ally, the courts have historically validated congremional power 10 control the knmation
and content of constitutions of siates entering the Union, As a result, states dilicr in the
sovercign and political powers they exercised at admbsion, See p. 835 Jupra. The equal
looting doctrine permits cach state afier admisslon (0 choose 10 cxcrcise the ame de.
gree of wovereign and pollteal powers as every other state, Cf. Case v. Tolun, 39 F.
730, 132 (C.C.DD. Or. 1889) (“truc constitutionat equality between the states . _ . extends 1o
the right of each . . . to have and enjoy the same measure of local or sell government™).

71. 339 US, 707, 719-20 (1950); see Frost, Judicial Expension of Scaweard Boundarie)
Above Submerged Lands, 16 N.Y.U. Inmua. L. Rev. 235, 242 (1961) (Texes plurality vsed
cancept of “ ‘converse enual footing’ ™y,

T 339 US at 2T; see id. 01 718 (Unlied States responsibilities with respeet tn “lorcign
commerce, the waging of war, the making of treatier, defense of the shores, and the like”
ompe] conclusion that Unlied Siater’s supremacy over seabed must be enabridged).

7). Ses Corwin, nipre pote 69, sl 20 (“oonperailve conception of the federal relation:
ship™). Casey after 1937 have reflected the conperative federalist notlons, See, eq., Fry v,
Uniied States, 421 US, M2, 54748 (1975} (intcrference with state affates by application
ol Economic Sishilination Act (o state emphoyees upheld a5 whiiin rationzl congremional
rxercise of pawer); Unlied States v. Darhy, 312 US, 100, 124 (1941) (Fair Labor Standands
Act upheld even though it sffected state sovereignty; national government can “resrt w
ull means for the exriche of 3 granied power™). See generally M. Reacan, ‘Tur Now
Firtzatns 2123 (1972) (onntiintional rewdution of 1937 bepan view of federal amd
sate couperation in “running programs” amd In “pasiog satutes,” as Muate powers i
bonger held to impode or limbt national powen). ‘The Court has, nevertheless, revently
mosed Lo Hmit notions of couperative laleralism, See National League of Cities v, Usey,
4296 LS, 833 (26) (Tenth Amenedawnt alfirmative limit on commerce power whon
kegislation infringes on siate wvercignty).

74. 339 US. at 719-20 (citativn omitied).
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The T+.-as plurality, however, retumed to a model of dual federalistn
by asswming that exclusive federal control over the scabed was
necessary. ™ -

The Court in Alabama v. Texns™ was misguided in not at?drmmg
the constitutional equal footing arguments.’ The reasoning in Texas
required the Alabama Court to determine whether the Su.bmcrgcd
Lands Act undermined the constitutional “equality of States” so as to
make them * ‘different in [the] dignity and power' ™ that they sls_atc as
co-equal members of the Union.™ Because the Alabama Court did not
consider the constitutional language in Texas, the latter opinion should
not be understood to bar affirmative congressional actions that vest
scabed rights in some states that are greater than those enjoyed hy other
states.™

B. The Statutory Component of the Equal Footing Doctrine

Ultinately, the holding in United States v. Texas*® must be viewed
as turning on statutory, not constitutional :mcrpretanon..Although
the Constitution guarantees sovereign equality to the states, it does not
ensure their ¢conomic or proprietary cqual'fty. Decause state :ovc:i-
cignty includes the right to acquire and to dispose of property,’’ an
because the Constitution gives Congress plenary power to grant ieder?l
lands to the state,’* equality either in size or in percentage ol ?ufahc
Jands held among the states would be unrealistic.®® Acts of admission,

viewed as co-equals,

S, Under dual federalimn, fedenn) and state governments were
-u:’ntmr in their independent spheres. See p. 857 supra. The plunality, by ¢:m|¢-u:ln|t
Imperium and dominiurm, returhed to 3 view of separste and independent spheres o
government, which was a w\dm::e ;l dual federsibm thinking.

curism)

‘# ::: ﬁﬁ?-gﬂ)(g‘m may have believed that there was no equal footing istue
Involved in pist-sdmision grant); Alabama v. Texas, 7 US. 272, 281 {1954) (Douglas, J.,
dissnting) (Lourt trested equal foolng ms “frivolou and insubetantlal™). . -

78, United States v. Texas, 339 US. 707, 720 {1950) (plurally opinlon) (quoting Coy
. Smith, 721 U.S, 559, 568 (1911)).

v ';Jm “M?:wu. mﬂllhullofu'l ;‘rinl:lplﬂ merely create 8 Febuttable proumption that
statrs’ compacts of sdmision grant equal veabedd rights. Ses p. M0 infre.
A us. 3 3

:cl'. '!rshgll :Iah’:nh( ml. In the alnence of constltmional or statutory limhistions, 1o
that of an ladividual disposing of land. See, ¢4. South San Joaquin Irrigation Dist. v.
Neumiller, 2 Cal. 2d 485, 489, 42 P.2d 64, 08 {1935); Bjerke v. Arims, 203 Minn. 501, 50,

W, 865, £958).
2!;2N ﬁ&m(.oht’:: (ln.”l)v. § % ol 2 (property clauc)i we Alabamsa v. Tenas, M7 US. l‘ﬂl.
278 (1984) (per curlam) (“The power ower the public land thus entrusicd to Congres
without limitatlons.”)

83, Staics curremly vary widely In geographiest size and In the extent 1o which the
federal government owns public lands within thelr boundarles. See, ¢4, BUREAU OF THL
Cenats, US. DIr'T of CoMMERCE, STATITICAL ARITRACT Of THE Uwnireo Statms 1977, a1l
197, 227 (977). .
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moreover, reveal a wide variation in the property rights posscued. by
particular states upon (heir entry into the Union, Texas and 'Florula.
for cxample, came into the Uniun with generous grants of public lands,
but most other states have received very limited property grants from
Congress in their compacts of admission.*! . '

Interpreting the statement in Texas that the equal [ooting doctrine
has a “direct effect on certain property rights,” spcci[ical)y on 3hc
right to exploit submerged lands, remains a problem, This lmdm‘g
can be hanmonized with the holding in Alabama v. Texas** only il
Texas is understood to have involved statutory interpretation of the
cqual footing clause in the state’s act of admission.®” ‘The act did not
discuss the submerged lands issue, so the Texas plurality f:’lCtd the
question whether the state could retain prior title by implication. The
Court plurality held only that the Constitution prcvcmcq such an
implication, not that Congress could not, it it had so desired, have
made an explicit grant of title.* The constitutional language mppo.rled
the plurality’s presumption that Texas had no greater property rights
than other states. Such a presumption could have been rebutted by a
showing of an express provision in the compact of admission that vested
dominion in the incoming state.**

“I'he Court in Pollard’s Lessee v. Hagan® held that property rights
10 the beds of inland waters belong to the states.® The Tidelands Cases
reached the oppusite result for olfshore lands, because “national in-

84, Unlike other siates, Texas was allewed to retain fu vacant and unappropriated
Jamels. "This retenthon was permitial in order that the state would be able to may the
debts and liabilitics It had Incurred a3 2 Republic, Julnt Resolution for annexing Tenas
16 the Unitedd States, ). Rax 8, 28ith Gong., 2 Sewm, 797 (1M5); 1ee P. Gates, Hm'utv' ::r
Pusic Lane Law Dovesorsowt 316 (1968) (at admision, Florkla war granteel G50,
Loniisiana 3855, and Alaska 28%, of public land arcas with remainder ictained by fedeal
guvernment).

5. 3% US at 718 (plurallty opinion).

86, 347 US. 272 {1994) (per euriam). : . .

87. See United States v. Texas, 330 US, 707, 715 (1950) (plurality uplnion) (plurality
held that dominlum over Texar's scated vosted in fuderal govcinment lavame ™ tequal
foating’ clasne of the Joint Rosotution admitting “L'exas to the Union disposes of . . . the
controversy” of contrul over Rrea).

N , 838 jupra. . .

:'l.:. .’:':I‘\:p‘l'txu |r:!’nnlllr found that “Texat's histmical prosd of dominium, whilc a
Republic, over i three marine keagues scalwsl was insutlicient o overconwe e m‘r.:uunl--
tion that mwh domintum had been retimulshal, United Siata v, Texis, _.13'.1 l'l.\.: 707,
TI-IR (10)0). Sutmeqeently, she Alaine Court held that Congress had r:rnuﬂl_lla 'm“i
rount natienal powers” by (ramsferring scabed righis to the statens in U snh.mm:n
Lands Act. United States v, Maine, 420 ULS, 515, 524 (1975), 10 thus apprears thiat Compgress
can clatow fokesal cuatrol anferrsd by the equal footing dncl[inc wver the wabal
Ixmadering any staie by an cxpress provision in the compact of adminion.

90, 44 US (3 How) 202 (I845).

yl. td. ar 250; see p. B30 satpra.
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terests, responsibilitics, and therefore national rights are paramount.’™?
The Alabama Court assumed, without so deciding, that seabed rights
were mere property rights.®® The failure of the Alabama Court lay in
not overturning the holding in the Tidelands Cases that seabed righes
were inlerests “so subordinated to political rights as in substance 10
coalesce and unite in the national sovereign."** Iy upholding the
federal power to cede submerged lands, the Alabama Court overtumed
the reasoning of Texas*? that although “dominium and imperium are
normally separable and separate,” in some cases “property incrests are
s0 subordinated to the rights of sovereignty as to follow sovereignty.'***
No apparent reason exists 1o allow the sepamation of property {rom
sovereignty in statutes like the Submerged Lands Act, while preventing
such a separation in acts of admission. Therelore, the constitutionally
based presumption of federal control over the seabed imposed by the
eyual footing doctrine can be overcome. Pucrto Rico need only securc
Congress's agreement o an express grant in its act of admission,

Ill. Seabed Rights as Property Rights

The Court has ruled that a grant of three marine leagues to some
states dors not undermine the constitutional equality of states.*” The
question remains whether a congressional grant of seabed rights of 200
miles 1o Puerto Rico on admission to the Union would be an uncon.
stitutional “'subtraction in favor of” Pucrto Rico “from the national
sovereignty ol the United Siates.”*® Such a grant would not, however,

compromise pational supremnacy,® for the right to exploit the seabed,
under both American and international law, is alienable,!*® Such a

2. United States v. Callfurnia, 392 US. 19, 36 (I7): ses United Statcs v. Texas, 310
US. 707, 119 (1950) (plurality opinion); Unied Swaies v. Louisiana, 339 US. 699, 704
(1950),

93, 37 US. at 273 (per curlam).

9. United States v. Texas, 339 US 707, 719 (1950) (plurality vpindon).

5. See 1v. AM supra.

96. 3% US. at 719 {plunlity epicion) (fooipote omined). Put «f. p. 840 supra -
(hasmoniring results of Alebema and Texas)

97, Alalama v. Texas, M7 US 272, 273 M (1954) (per curiam) (upbolding constitu.
tionality of Submerged Lamls Act).

8. United Sures v, Texas, 339 US. 707, 719 (1050) (plurality opinion).

M, 1o awwld confsbon, this discumion will use natbonal "supremacy™ 10 refer 10 the
mvervignty of the federal as sgalnd the, siale governmoents. This concopt Involves federal
sapremacy in the aness designated by the Comttitstion. The word “sovercignty” In the
international weme denotes the plenary powers of individual matkons as against e
unother aml will be wsed as sach throughout this discussion,

100. See p. 834 supre; p. M3 infra.

The Commonwealth of Pucrto Rien can clalm the s ercign 1ight 1o enplore and cx-
plolt its seabied under inlcrnational law, The Continetal Shell Convention, supra note
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grant should be upheld against any equal footing challenge by other
states!™! or by the Justice Department.'®?

Congress, a court should hold, can alienate seabed rights in any way
it chooses, It may, for example, make such an express provision in a
compact of admission, because a2 commingling of sovercignty with
property rights is no more essential in the 200-mile zone than it is in
the smaller zone at issue in Alabama v. Texas.'®® Any other conclusion
would be at odds with principles of American and international law
that have recognized not only the difference between imperium and
dominium over the seabed, but also the dilference between sovereignty
over the sea and sovereignty over the seabed.'®

The Truman Proclamation,' the first claim by a major coastal
nation to rights over the continental shelf and its resources,'®* avoided
use of the word "sovereignty” and only referred to “jurisdiction and
control” in order to signify that the United States’ claim extended
only to the right to exploit the resources of the shell, not to sovercignty

4, which the Unlied Siates has ratified, suates thay “{tJhe coasual State exerciser over the
continental shell sovereign rights for e purpose of exploring it and cxplolting i1
natural resources,” id. art 2(1). In the Norih Sea Continentel Shelf Cases, the Interna.
thonal Court of Justice held that the right 10 explore the continental shellf and expoit ity
natural resources was Inherent Lo the coastal Suale—the righus exlsted “ipgo farte amd ab
initio.” |1969] LC.J. 4, 22 One study hat concluded that the current Unired Siates claim
o the continental shell of the Commonwealth departs from prevailing internadional law
and praclice under which overscas departraents and amociated states, withuut representa.
live ot in metropolitan governmenis, excrchie control over the enastal seabed, T,
Faancs, ConThoL OF StA RESOURCES BY Semi-AuTonoMous STates 27-29 (1978).

A coastal Staie’s exchmive right to exploit the scabed does nol preclude it from
tramierring It right, as Jong as the consent is expreus. Continental Shell Convention, jupra
note 4, art, 2(2). Therelore, under intcrnational law, Pnerto Rico and the Uniied States
can agrec in a compact of admision who will recelve the benefits of exploiting the sea-
bed, See Submerged Lands Act; Mearings on $.J. Res. 13, 8. 294, 5, 107, 5, 107 Amend,, §.J.
Res, 18 Before the Comm. on Interior and Insuler Affairs, 83 Cong., Ist Scam. 1066 (1953)
(Jack Tare, Deputy Legal Adviser, Dep't of State) (international community unconcerned
about way United States divides s rights over scabed with states) {hercinalier cited a1
Hearingy on Submerged Lands Aci),

101, In Albama v. Tenas, M7 US. 272 (1954) (per curlam) states challenged a dis-
proportionate grant of seabed rights 10 other sates, See p. B33 sufire.

102. The Justice Depariment broughit the submerged lands casca challenging the right
of Gulf states o the three marine leagues Himit See United States-v. Florida, 368 US. 121
{1960); United Suates v. Loulslana, 363 US. 1 (1960}, The executive need not agree with
# congressional grant of seabed rights 10 a sate and could therelore seck to overlurn a
congressional grant In 8 t of admimi Cl. Vewo of Bill Concerning Title 10
Otfhhore Lands, 1952-1953 Pus. Pareas 379 (Truman veto of [irst Submerged Lasls Act),

103. M7 US, 272 (1950) (per curiam),

104, See Danlel, Sovercignty and Gwnenship in the Marginal Sea, $ Bavion L. Ruv.
243, 248-58 (1951) (dininction between ownenship of wabed and savercigniy over waicrs,
and dual righes in marginal sea).

105. Exec. Proclamation No. 2667, § CF.R. 67, 68 (1943).

106. See A, Sinjela, Land.Locked Siates and the Contemporary Ocean Regime 303-08
(1978) {unpublished J.5.D. dimcrtation, Yale Law School) (on file with Yale Law Jorvraal)

(prior 10 1943, lew clalms 16 continental shell made and those made largely concerned
with fishing conservation),
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over the sea1°T Both Congress and executive officials premised the
Submerged Lands Act on the scparability of national supremacy and
property rights over the scabed.'* Finally, the separability of property
and full sovereignty rights in the high seas was recently evidenced by
American creation of a 200-mile zone of “exclusive fishery manage-
ment authority,” in which the United States claimed the power to
regulaie one resource of the high seas without asserting sovercignty
over the area 1"

The Court in United States v. California'® viewed the possibility of
international obligations concerning the secalsed as bolstering the neces-
sity for national control of the area.!’t The international community,
however, hay generally followed the American view that sovereign
rights over the high seas are separate from exploitation rights over the
resources of sea lands, !4 '

Article 2 of the Continental Shelf Convention of the 1958 Geneva
Convention on the Law of the Sea accorded to coastal states the exclu-
sive power to exercise “over the continental shelf sovereign rights for
the purpose of exploring it and exploiting its natural resources.”!'*
The Informal Composite Negotiating Text of the ongoing Law of the
Sea Conlerence incorporates the same provision of coastal state right
10 explore the shelf.)14 Neither provision in any way prevents a coastal
state fromn consenting to alienate these rights.!'* The Composite Text

107. Faec. Proclamation No. 2067, 3 C.F.A. 61, 68 (1945); id. {"The character as high
seay of the waters above the continental shelf and the right 1o thelr free and vrimpeded
navigation sre in no way thus affected.”)

108, See, £4., Hearings on Submerged Lands Act, supre note 100, at 512-14 (Douglas
McKay, Secretary of Interior) (Unlied States controls submerged lands, regardiess ol
property rights); 5. Rer. No. 133, 83d Cong., In Sem. 53-8, reprinted in [1933] US. Cove
Conc, k An. News 174, 1479 (Submerged Lands Act granis property tights, not con.
stitutional righu). But sce pp. B46-47 injra (lederal government by invoking eminent
domain can recapture any scabed grants).

109. Fil:ery Constrvation and Management Act of £976, Pub. L. No. 94-265, §§ 101.
102, 90 Stat. 338 (codified at 18 US.C. §§ 1810-1002 (1976)).

110. 33 US. 19 (1947).

T AT L 8

112, S-¢ 4 M. Writesan, Dicest or Inreamamonal Law T89-882 (1965) (development
and acerptance ol continenial shelf doctrine), Some nations continue to claim that the shell
is inscparable trom the high scas and therefore not subject 10 appropristion. See 2 Third’
U.N. Conlerence on the Law of the Sc3 (Carscan, Venez) {18th mig) 152, U.N. Satzs No.
E'775, vA (July 29, 1974) (Mv. Upsdhyays, Nepal Jelegate). Other nations have claimed
sovercignty over hoth the shell and the high seas. Ser 1 8, Lav, R. Cnuncnne k M,
Noroquint, New DIRECTIONS 1N THE Law oF THE Sea 15-16 (1979) (Bnazillan <laim of com-
plcie soverelgniy).

115, Cominental Shell Conventlon, supra note 4, art. 2(1); see id. at, 1 (righy 10 expholt
shell to limits of exploitabllity); id. art. 3 (“rights of the coastal Siate ever the contlncnial
shelf do not alfect the loeral siatin of the superjacent waters as high scas™).

114, Composlie Text, supra note 4, aris. 76, 77(1) (coasial state right 1o cxploit seabed
up 1o distance of 200 nautkeal miles), )

115, See id. arw. TH(2) (vights to shell exclusive unlews exploration consented to by
coasial state); Continenta] Shel! Convention, suprs note 4, art. 2(2) (nme).
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also proposes the creation of a 200-mile cconomic zone''® under which
coastal states have absolute rights “lor the purpose of exploring and
exploiting, conserving and managing the natural resources, whether
living or non-living, of the sea-bed and subseil and the superjacent
walers.”}7 In short, the right to exploit the seabed, properly defined,
is simply a property right not necessarily commingled with national
supremacy, Thus a grant to Puerto Rico of seabed rights at admission
would not be a “subtraction in [its] favor . . . [rom the national sover.
cignty of the United States.”11?

1V. Seabed Grant Proposal and Ius Limitations

The equal [ooting doctrine’s rebuttable presumption of national
property rights o the seabed makes the right to exploit scabed ye-
sources a ncgotiable condition in Pucrto Rico's bargaining for ad.
mission.!'"? Thercfore Puerto Rico should seck a speciflic grant of sea-
bed rights in a compact of admission. The lederal government can,
however, constitutionally regulate or terminate the rights to exploit
the seabed secured in a compact. The main protection available for
the island against a "taking™ of its scabed rights is an explicit calcula-
tion of just compensation in its compact of admission.

116. The economic sone Is an area 200 nauticzl miles from the basclings [rom which
the breadih of the perritorial sea i3 measured.” Composite “Tent, supre note 4, ar, 57, In
the ctonottic totse the coastal sate has atwoluie rights of explolizvion, see none 117
infra, and jurisdiction for purpows of research, cnvinmmental prescrvation, aml con-
struction, see Compusile Text, supre note &, art. 56{1Xb).

117. Composite Text, supra note 4, act. 50(1){2). Control over the coonomic rane anl
rontrol aver the continental shelfl involve 2 concomitant 200-mile Lmit. See id, aris, BT, 76
Altbaugh sovercign rights for cxploitation purposcs are absolute In the shell, see id. art.
T1(2) cvasual atater neverthekem have an affirmative duty under cortain conditiom 10 give
access 19 uther Statey in the ccomomic zonc, ser, £4., id. arL. 63 (land-kxcked Mate's vight
10 participate in explolation of economie roncs of aljining coastal wates).

118, United States v. Tenas, 339 US. 707, 119 (1950) (plurathy opinion).

1Y%, Puerio Rico’s bargaining pusition would be sirengthencd i it condd estallish
owncrship of the scabed a3 3 commonwealth, See notes 5 k 100 supre (controversy over
ownership of lsland's weabed; Island's right 10 continental shelf under internavional law),
Coungren's grant 1o the staley n the Submerget Lands Act of 1953, Pub. L. No. 83.3], § §,
87 Sta. 30 (codificct al 43 US.C § 1331(3) (1970)). was mativated by a desire 1o restore
histuric title 10 the Mates. See nole 38 aupra. Hislaric title b not, however, necrsary o
Piiis Rico's de §h: cmressional power to cwxle Eederal lamds bs “plenay™ amd
“without limltation” Alabama v. “Vexas, M7 US. 272, 273.74 {(1954) (per curiam). In
comstruing Lhe Submciged Lands Act, the Court relied on historle titde 10 the sealied only
o searching for congremional intent to grant submerged tands 1o the stale a1 admission.
See note 48 wipra. Yederal control of the island's scaled resources while it remaing a
cummonwesith would not bar the {dand Irom claiming the remurces at the time W secks
admision.
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A. Considerations for a Specific Grant

Puerte Rico may seek to include in any compact of admission
language granting the island the right 10 explore and exploit the
natural resousces of the seabed to the extent recognized by the inter-
national community.’® In order to ensure that the grant of seabed
rights to Puerto Rico will be sufficiently specific, the language used in
other grants of scabed rights should be replicated: ' “The term 'nat-
ural resources’ includes, without limiting the generality thereof, oil,
gas, and all other minerals,"'** including sand, gravel or coral,!*? and
all other living organisms sedentary to the seabed.’* Puerto Rico's
deman:’ .hould scek to encompass all rights recognized by the United
States in miternational agreements.'*® The grant should also (ollow the
Submerged Lands Act in al{irming the imperium rights of the United
States,129

120. Current intermational Jaw favons the recognition of suverelgn rights over 200
miles of sabed. See Compunite Text, supra note 4, arta. 36, 57, AL minimum, Puerto Rico
could seck the right 1o explore its seabeyd to the limits of explolialility, se¢ note 8 supra,

. a vight recognired in the Continental Shelf Convention, suprs note 4, art. ), which e

Unied States has railfied. Ratifications and Accessions (o the Conventions, U.N. Doc. $r.
Lea./3 Rev, 1 (Apr. 12, 1961).

126 U is Leyoind the soope of this Note to propose the exsct language of 3 seabed
grant. Such language will require exicnsive negotlations beause many problems of def-
Initivn and jurisliction exlst, Cf. Nuote, Jurisdiction Over tha Seabed: Pevsistent Federal.
Mtate Conflicis, 12 Unn, L. Ann, 201, 29799 (1976) (establishment of basclines from which
to measare sate control, shililng of coastlines, and pollution and envimnmental controls
a1e iuocs currently in dispuie beiween federal and suate governments), In addition, il
the United States were 1o sign at international agreement such as the Composite Text,
supra note §, belore the idand's bid for statehood, the language of 3 scabed grant would
have 10 acovunt for any imcenatinonal obligations the federal government had Incurred.

122, Submerged Lands Act of 1959, § 2, 43 US.C. § 1303(e) (1970),

123, In the Conveyance of Submerged Lamts to Territories Act ol 191, Pub. L. No.
93435, § 1. 88 5120 1210 (current version at 48 US.C. § 170%(a) (Supp. V 1975)), the United
Slates gave Guam, the Viegin Islamily, and American Samoa thile to their maminal sca.
‘The grant excepied ofl, gas, aml ather mineraly irom the grant but Included “coral, 1and
and gravel” ‘Uhe inclusion of both phrases in the proposcd grant would leave no doulbt
as 1 the meaning of Puerto Rico's demandds for “mincral resources”

4. Compenlie Test, supra note 4, ars. 77($) (hatural resources of shell include “living
organlsms helonging to scdeatary species™),

125, The rights could inclidde those sgreetd wpon In the Composlie Texl, supre note
4, 11 it should be ratified or In the Cintinental Shell Convention, supre note 4, which
has asircady Leen ratified Ly the United States, see note 120 supra.

126 Suluncrged Lands Act of 1953, § 6, 43 US.C. § 1354(s) (1970):

[Tihe tlunited States retaing all Its navigational servitmde aml rights in amel powers of

regulation and contnsl of mid lands st navigable walers for the constitntional pur.

wees of commaoicr, navigation, natlonal defetise, amml Inteynational alfairs, all of
which hall be paramuunt to, but shall net be deemed to Inclide, proprictary rights

ol ownerdip, or the sights of management, administration, leasing, use, and devclop.

ment of the lands and natlonal resources . .. vestedd in . L . the respective Siaie. | L .
Congress viewed ahis section as superflluows, but included {1 In the Act to safeguard sgalnst
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B. The Limits of a Grant to Exploit Seabed Resources

The seabed is directly related to lederal excrcise of powers over
national defense, the conduct of foreign aflairs, world commerce, and
navigation.'™ In order to effect these constitutional powers, Congress
is empowered both to enact Jaws regulating the seabed!** and o0 take
state submerged lands.'™ Congress can, therefore, subsequently reg.
ulate or take back in exercise of its constitutional powers any right that
it might grant to Puerto Rico in its compact of admission.

Such regulation or taking after admission is highly probable, Federal
energy and environmental policies have recently led Congress to regu-
late seabed mining.""® Treaties involving the seabed will likely limit
exploitation by guaranteeing [reedom of navigation and cable place.
ment. '

The one safeguard that would be available to Puerto Rico if Con-
gress were to take back seabed rights granted in a compact of admission
is that provided by the Filth Amendinent: any taking by the federai
government to execute its constitutional powers must include just
compensation.’? 1f the federal government acquires ownership of the

the national sovereignty concerns cxpresed In the Tidelands Cases. Ses Hearings on Sub-
merged Lands Act, supra note 100, at 1368 (Sen, Jackeon) {['Tjhe constitutional provision
.« v purely surplus anyway. } we have exclumive righis under the Constitution, there is
nothing we can do 1o change IL")

127. The relation ol the swabed to the excrcise of thewe important federal powens s
evidencedl by the difficutiies that concerms with military delense, foreign alfairs, com.
metee, and navigation.created In developing a comistent United Stater’ policy on the law
of the wa, See Hollick, Buresucrats at Ses, In New Exa of Oczan Pouncs 1.2 (A,
Hollick k R. Owgood eds. 1974) (law of sea encompanses complex array of juues that
resulied In shifling American policics),

128, See, €. Unlied States v. Rands, 389 US. 121, 123 (1967) (“pewer 1o segulate
navigation conler upon the United Siates » ‘dominant servitude’ ™ 1that empowens il to
take submerged landy without compensation); United States v, Virginia Elec. k Power Co,,
365 LS. G24, 62728 (1961) (similar).

129. S¢e, ¢4, Oklaboma ¢x rel. Phillips v. Guy F. Atkinton Co., 313 U.S 508, 534
(1941) (Congrens empowered to 1ake staic’s submerged lands in enerclse of commercc
puwer); Calilornla v, United States, 593 F2d 264, 268 (91h Cir. 1068) (United Siates can
condemn state’s submerged Jands but must pay compensation; lands nol valucles because
submerged and unused).

130, See 43 US.C.A. § 10 (Wet Supp. 1978) (safety regulations for exploitation of
outer continental shell).

IM. See Composite Text, supra note 4, art. 38 (freedom of mavigation In exonomic
1one guaraniced by eoastal siates); id. art. 79 (right Lo lay submarine cables and pipelines
on continental shell given o all signaorics).

132, U.S. Comsr. amend. V (“nor shall private property be taken for public use, with.
ot just compemsation™), Alibough it neerdl not componsate states for sulimerged Jamds
taken for the purpume of requlsiing navigatlon, see note 1278 suprs, the Inderal govern-
ment must provide compensation for the condemnatlon of state property for any other
public purpose. See, ., United States v. Carmack, 320 US. 230, 242 (1946); California v.
United States, 395 F.24 261, 263.64, 264 03 (9th Cir. 1968).
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Puerto Rican scabed or regulates it 50 as to constitute a “taking,”*
Puerto Rico should be reimbursed. Although environmental or naviga-
tional limitations are likely to be viewed as regulation and therefore
noncompensable,'** American alienation of seabed rights Ly treaty
should be treated as a taking.'#*

Even though there must be compensation for any taking, Puerto
Rico’s property interest in the seabed might be undervalued. To en-
force the constitutional mandate of just compensation, courts rely on
“the concept of market value: the owner is entitled 10 the fair market
value of ihe property at the timc of the taking.”!3¢ The “highest and
most profitable use for which the property is adaptable and needed,
or is likely Lo be needed in the near future” must be considered in
determining the fair market value.'s® Future use must be within a
reasonable time,** based on a known and provable market,!3* and
exploitable without substantial expenditure of capital.'* An owner,
such as Puerto Rico, would be compensated for the “highest and most
profitable use” to which it put its seabed at the time of taking. The

135. Although public regulation can reduce market value of private Jand withom
compenuation, see, ¢4, Village of Euclid v, Ambler Realty Co., 772 US. 365 (1926) (up-
holding roning vrdinance a3 within sate’s police power), an owner munt be compensated
if sleprived of all reasonable economic use for the property regulaied, see Cmtonls, "Fair”
Compensation and the A dation Powsr: Antidotes for the Teking Impaise in Land
Use Conmtroversies, 75 Coum. L. Rev. 1020, 1051 (1975) (under reasonable bepeficlal use
test, landowner allowed reasonable economic return on property). See generally C. Bencrn,
Lant Owwnersiie ans Usz 630-31 (2d od. 1973) (lour proponls commonly used to reconcile
“pulice power va taking™).

134. See United States v, 422978 Square Feet of Land, 443 F.2d 1190, 1IM n7? (Mth
Cir. 1971} (histury ol Supreme Courl cases hobding regutation for navigational purpuses
noncompenable); ¢f, Dunham, A Legal and Ecomomic Besis for City Planning, 58 Cotunm,
L. Rev. 650, 606-67 (1958) (regulation to prevent public harm within police puwer aml
noncompensable).

135, Cf. Unlied Suates v, 50 Fout Right of Way os Servivude, In, Over and Acrous
Ceviain Land, 537 F24 956, 960 (3d Cir. 1964) (taking of land Sor pipeline to aid naviga.
tion noncompenmable; compensable i taken for any other reasons),

138. United States v. Reynolds, 397 US, 14, 16 (1970) (fuotnote omitted); see Danlorth
:v,kllJnl)lcd States, 308 US. 271, 283 (1939) (just compenaation means value at time ol
aking).

137. Unhied States v. 129183 Acres of Land, 411 ¥.20 (061, 1084 (Sih Cly. 1969); sec
Olson v, United States, 202 US. 246, 233 (1984) {highent and moet profitabie usc” test).

138, See note 137 supra (cliing casen).

139 United $taies v. 129183 Acves of Land, A1) F2d 1081, 1084 8k Cir. 1969); Mills
v. United Sianes, 363 F24 78, 8) (b Cir. 1966). Evidence of mincrals may be vl in
determining the markes value of land, but future demand for the mineral must have
some ubjective support, “Mere phpsical adapuability w0 2 use docs pot establish a
m:ht:l'; United States v. Whitchurst, 337 F2d 763, 77092 {(tsh Cir. 19H) (luotoote
omitted), h

140. United Staten v. 1290.83 Acres of Land, 431 F20 1081, 1084 (Gih Clr. 1963); Unheu
States v, 2633.04 Acres of Land, 336 F2d 640, 648 (Bih Cir. 19¢4). ‘I'he mere caistemwe of
mineral depusits is not sulficicns; the mincrals mast e exploltable. See Mills v, United
States, 363 ¥.2d 78, 81 {Bih Clr, 1966). '

CLINTON LIBRAKY FHOIUGUFY 847



The Yale :I.aw Journal - Vol. 88: 825, 1970

minerals of the submerged land w-u el be treated as one element al-
fecting the market value of the !:-:ds taken, but would not bLe
separately valued.!#* Puerto Rico weuld not be compensated for the
quantity of minerals in the Jands o- {or any unknown mincrals the
lands contained.}4

Puerto Rico and the United Stiicy could agree that compensation
be provided for those losses that covrs normally find noncompensable,
and could provide at admission © ‘“rmula for calculating the cuom-
pensation, The federal right to er+i:nt domain cannot be abridged
by contract,”® but the “Fifth Ar->dment does not prohibit land.
owners and the Governmemt [rom aptecing between themsclves as Lo
what is just compensation for prope+: v taken. . . . Nor does it bar them
from embodying that agreement ir: » ~ontract. , . "'

Various methods of adjusting *-: constitutional measure of just
compensation could be devised. - example, a simple reasonable
return above fair market value couv <. be agreed on 10 compensate for
any unknown uses of the lands at ** time of the taking. Sccond, the
quantity and quality of minerals ‘n the lands could be estimated at
the time of taking and then multip =t Ly a lixed price per unit agreed
on in the compact of admission.!*" ,\ court could be directed in the
compact of admission to determin= 11¢ future income strcam by this
multiplication method, then subtrez: expected cost of production—
in essence, to capitalize profits."** “=:7to Rico could demand that this
capitalized estimate serve as the me~r:re of compensation.

141. Courts have not permitted separste ‘aluation of the- quantlty and quality of
minerals. multlplied by 2 fixed priece per nnit hovae siuch valuatlon I speculative and
uncertain. Ses, 0.5, Georgla Kaolin Co. v. Unitdd States, 214 F2d 204, 286 (b Cir. 19M4);
United States v. Land in Dey Bod, 143 F. Supp. 314, 317-18 (S.D. Cal, 1956); 4 ). Sacaman,
Nicwow' Tug Law or Exixent Dosarn § 1322 (P. Rohan 3d rev. od. 1977) (valuation of
lamls containing minen] resources).

142. See mote 141 mpra (clting cases); Milla v. United States, 363 F2d 78, 81 (3th Cir.
1966) {minerals In land munt be known and explvitable),

11). See Geurgla v. Chattancoga, 264 U5, 472, 490 (1924} ("(Ejmincut domain is an
auribute of soverelgnty . . . . It cannot be s —sdered, and I attempled 1o be contracied
away, i may be resursed st will” (cltatkor mined)); Contributons 1o Pa. 1lap. v
Philadelphia, 245 U8, 20, 23 (1917) (contra- ~straining eminent domain “ineflicackous
for want of power™),

144. Albrecht v. United States, 329 US, . 508 (1947) (cliation otpitted); see U.nllﬂl
States v. Fuller, 409 UA. 488, 494 (1973) ("Corwortss may . . . provide . . . that particular
clements of value or parthcular rights be po o lor even though In the absence of s
provision the Conutitutlon would pot requise payment.”)

145, Ume ponibithy is w agree 10 use (be faly markey value of the mincrals at the
time of the aking 83 the fixed price. Of «<me this method an be wswed only wiwn
quallty and quantlly can accurately be estiv - - ' .

146. One onurt has accepted the mutti)s 1wy or capitalitation of profin methad in
an eminent domain context. See State Hig vor Comm'n v. Nunca, 233 Or. 547, 550, 379
£.21 579, 585 (1963). Sec pencrally Note, Vo'« “an in Eminent Domain Caser-Use of the
Multiplication Mcthod in Valuing Alinerai | mils, 38 Ais. L. Rev. 153 {1972) {arguing
fur this method),
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Although it requires speculation about future markets, technology,
and rcturn on investment, the last method is well-known in the law, 147
The valuation method is Itrelevant nnless a taking occurs; bue it sea.
bed rights are taken, then some speculation is preferable to the al.
ternative of noncompensation for potential minerals in the seabed.

Conclusion

- The American experience with colonialism in the early half of this
century'!® hag left the United Siates with responsibility for several
small, economically poor dependencies.!*® Some of these, like Puerto
Rico, may seek statechood unless they are accorded a greater measure
of scli-government.?*® Accommodations between the federal govern.
ment and an incoming state such as Puerto Rico, involving, inter alia,
rights to the seabed, could help the new state to vvercome its economic
problems. This Note has shown that for Puerto Rico the only bar to
the creation of such rights is politival, not legal. The question is
whether the present [ifty states would be willing to grant 10 Puerto
Rico a right that states have not obtained or preserved [or themselves,

147. See, ¢4, Suate Highway Comm'n v. Nunct, 798 Or. 547, 558, 379 P.2d 579, 584
(1963) (stating that frequently impossible as practical matler not to umse caplialination
methanl in valustion); In re Atlse Pipcline Corp., 9 S.EC. 416, 42140 (1941} (Chapter X
of Bankrupicy Act reguires courts o jicdge whether reorganization plans are *fair aml
cyuitable, and feasible™; judgment mecessitates projectioms of camnings, remalning k
Jife, and capiulination rates for corporations); 1LR.C. § 167 (projections must be made of
welul lile and obmtescence of asscts in computing depreciation).

148, See J. Paaty, Anenca’s Coromal Exeemiment 58 (1950) (Spankh Amcrican War
“vpeted the door ol & colonial atecr 1w the United Swaier™); Wondward, Empiee Beyond
the Seas, in Tue Namonar Exremiznce 508-37 (). Blum 2d od. 1968} (era o manikn
dentiny, impetialistic stirrings, and white man's burden).

149, See note 148 supra (citing sources); Lener from Ruth G. Van Cleve, Dirccus,
Office of Territorial Alfairs, Dep't of the Interior {Apr. 4, 1978) {on lile with Yels Law
Jowinal) (onnplling per capia income of American territories); Office of the Common-
wealth of Poerto Rico, Basic Industrial Facts on Puerto Rico=1975 (1976) (reporting
bland's per caplis income).

150. Some sentiment for statchond in the future has, for exaatple, alo been reporied
in the Virgin Dlands See Macridlis, Political Attitudes in the Yiegin Islands, In Viecin
IsLanns 193, 202 (). Bough k R. Macridh ofs. 1970).

It is cunctivable that Poerto Rico would settle for lem than satchood, I the armange.
ment conferred greater auwonomy than that provided by the rurrent cotamonwealih
salin, For example, in 1975, alier two years of deliberations, the Ad Hoc Advisory Group
on Puerio Rico, a8 commiltee g | of presidential appointees and delegates chowen
hy the Governor of Pucrio Rico, made its recommendations for greater hland control
over iU cconomic programs and International affain. Ser Rerosy oF tr Ao Hoc An-
viiwny Grove on Puexvo Rico, Couract of Prasanest Uwwow Bevwrin Purkro Rico
ane Tie Usites Stares 87-100 (1975). Proskient Fond's New Year's Eve suatchood proposal,
however, was made In licu of an ¢ndorsement of the proposed compact. Text of Ford
Puerio Rico Stetement, R.Y, Times, Jan. 1, 1977, at 5, col. 1. The President apparenity
found thal gatehood within the American system was more aftractive than 3 moic
aulonomous form of commonwealth status
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OPINION AND ORDER

Plaintiff brings this action alleging copyright infringement and unfair
competition flowing from defendants’ publication of The Seinfeld Aptitude Test ("SAT™),
a bo<.>k of trivia concerning Seinfeld, a popular television comedy program "about
absolutely nothing.” (Golub Dep. Ex. 3, cover). Though this seemingly invites the
conclusion that this opinion is not about anything, plaintiff's claims raise a variety of
difficult and interesting questions concerning the proper scope of copyright protection as
it extends to popular television programming. For the reasons to be discussed, I grant
plaintiff's motion for summary judgment on the issue of copyright infringement, finding
that defendants have appropriated original material from Seinfeld without making "fair
use” of the program. I deny plaintiff's motion for summary judgment with respect to its
claim of unfair competition, however, because there are material issues in dispute

concerning this claim. -

BACKGROUND '
Plaintiff, Castle f{ock Entertainment ("Castle Rock"), produced and now
owns the copyrights to each episode of the highly successful television series Seinfeld, a
comedy program featuring four characters confronting life's “daily, petty annoyances."

(Shostak Dep. Ex. 3).! Defendants are the author, Beth Golub, and publisher, Carol

: ! The parties have provided deposition excerpts as attachments to the
affidavits submitted by David Dunn and Melvin Wulf in further support of or opposition
to the motion for summary judgment.
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Publishing Group, Inc. ("Carol"), of SAT, a book of trivia questions "based on the
Seinfeld show." (Golub Dep. at 95). According to a view shared by the book's author,
Beth Golub, and her editor at Carol Publishing, SAT represents a "natural outgrowth” of
Sein:t&ld. (Golub Dep. Ex. 5 at 000606; Shos_tak Dep. Ex. 3). Indeed, "[SAT), like the
Seinfeld show, is devoted to the trifling, picayune and petty annoyances encountered by
the show's characters on a daily basis." (Golub Dep.v Ex. 5 at 00606). In other words, |
defendants designed SAT to "capture Seinfeld's flavor in quiz book fashion.” (Golub
Dep. Ex. 5 at 000606).

In a proposal she submitted to Carol Publishing, Golub explained that she
gathered the information tested in SAT by "watching and reviewing” Seinfeld episodes.
(Golub Dep. Ex. 5 at 000606). During her deposition, Golub provided a more detailed
account of her methods: she took notes from programs at the time they were aired on
television, and she subsequently reviewed videotapes of several of the episodes, some of
which she recorded and others that friends provided. (Golub Dep. at 20-21). Plaintiff
reasons that Ms. Golub's proposal — with its "watching and reviewing" language -- left
Carol Publishing with constructive knowledge of Golub's practice of videotaping. Carol
Publishing's representatives have denied, however, any actual knowledge that Golub
reviewed Seinfeld episodes on tape. (Schragis Dep. at 91; Shostak Dep. at 62-64).

By defendant’s count, SAT includes 643 trivia questions about the events
- and characters depicted in the Seinfeld show. The questions are presented in three fonms:

211 are multiple choice; 93 are matching; and the remainder are simple questions. The

3
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book draws from 84 of the 86 Seinfeld episodes that had been broadcast as of the time
that SAT was publi;hcd in October 1994. The number of questions devoted to each
episode ranges from a low of one to a high of 20. Every answer in the book arises from
an ci:isode of the show, though defendant Golub created incorrect answers as choices to
the multiple choice questions. (Golub Dep. at 36, 94-95). Actual dialogue from the
program is quoted in 41 of the book's questions. Though the parties cannot agree on the
percentage of the show's overall dialogue excerpted in SAT, they offer figures -- based
upon the script most often referenced in the book, "The Cigar Store Indian" - ranging
from a low of approximately 3.6 % (defendants' calculation) to a high of approximately
5.6 % (plaintiff's calculation).

The name "Seinfeld" appears on the front and back covers of SAT in larger
print than any other word, in a typeface which, according to plaintiff, mimics the
registered Seinfeld logo. (Golub Dep. Ex. 3). During editing, defendants increased the
size of the name "Seinfeld" appearing on the back cover. (Shostak Dep. at 107-08). SAT
also includes, both on its front cover and in several of its pages, pictures of the principal
actors who appear in the Seinfeld series. On the back cover, as defendants note, a
disclaimer appears indicating that SAT "has not been approved or licensed by any entity
involved in creating or producing Seinfeld." (Golub Ex. 3, back cover). This language is
in smaller print than is any. other text in the book, but it is surrounded by a border and
. printed on a shaded background. Defendants contend that their decision to reduce the

pnnt size of this disclaimer, while at the same time surrounding it by a border and placing

4
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it upon a shaded background, represented an effort to highlight the disclaimer. Plaintiff
contends that this dccision- was a blatant effort by defendants to reduce the prominence of
the only indication provided that SAT was produced without plaintiff's cooperation or
approval, |

Because of its concern with preserving the show's reputation for quality,
plaintiff has been highly selective in marketing products associated with Seinfeld.
(Wittenberg Aff. {§'s 14, 15). Plaintiff has rejected numerous proposals from publishers
secking approval for a variety of projects related to the show. (Wittenberg Aff. § 23).
Plaintiff has licensed the production of a single Seinfeld book, The Entertainment Weekly
Seinfeld Companion, and only after threatening litigation in connectién with the book's
initial unauthorized release. (Wittenberg Aff. § 25). Also, plaintiff has licensed the
production of a CD-ROM product which includes discussions of Seinfeld episodes, and
which might ultimately include a trivia bank. Plaintiff now alleges that it plans to pursue
a more aggressive marketing strategy in the future, a strategy which will include the
"publication of books related to Seinfeld." (Wittenberg Aff. § 21). The creative team
responsible for Seinfeld would have to be assured creative control o.\'ler any such projects,
however. (Id. at § 23; Wi&cnbcrg Dep. at 52). Because that creative team, consisting of
Jerry Seinfeld and his partner, Larry David, does not now wish to be distracted from the
program, it appears that there has been little, if any, progress in developing such books or

. products. (Id.).
There is no evidence that the publication of SAT has diminished interest in

5
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Seinfeld, or that the profitability of the Seinfeld logo "has been reduced in aﬁy way at all.;'
(Wittenberg Dep. at 110). In fact, the show's audience has grown since SAT was first
published. (Id. at 109). The television network that broadcasts episodes of Seinfeld has
distributed copies of SAT in connection with promotions for the program. (Aronson Dep.
at 26). Even the executive producer of Seinfeld, George Shapiro, benignly characterizes
SAT as "a fun little book." (Shapiro Dep. at 33). Nevertheless, it is a book which
plaintiff believes "free-rides” on the success of Seinfeld, and plaintiff therefore seeks to
bar its continued publication.

Plaintiff now moves for summary judgment on its claims of copyright
infringement and unfair competition, arguing that SAT is etther an unauthorized
reproduction, or derivative version, of Seinfeld.> Defendants cross-move for summary
judgment, claiming that SAT is not substantially similar to Seinfeld, and that, in any
event, the book is protected as "fair use” under the Copyright Act. For the reasons that
follow, the Court finds for plaintiff with respect to its claims under the Copyright Act, but
is unable to grant either party summary judgment on plaintiff's common law claim of

unfair competition.

.

2 Plaintiff is not now seeking judgment on its claim that defendants violated
section 43(a) of the Lanham Act, 15 U.S.C. 1125(a) (1988).

6
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DISCUSSION
Summary judgment is required when "there is no genuine issue as to any
material fact and . . . the ﬁloving party is entitled t(; judgment as a matter of law." Fed. R,
Civ.' P. 56(c). "The moving party has the initial burden of ‘informing the district court of
the basis for its motion' and identifying the matter ‘it believes demonstrate[s] the absence

of a genuine issue of material fact." Liebovitz v. Paramount Pictures Corp., 1996 WL

733015, * 3 (S.D.N.Y. Dec. 18, 1996) (quoting Celotex Corp. v. Catrett, 477 U.S. 317,

323 (1986)). Once the movant satisfies its initial burden, the nonmoving party must
identify "specific facts showing that there is a genuine issue for trial.” Fed. R. Civ. P.
56(e). In assessing the parties’ competing claims, the Court must resolve any factual

ambiguities in favor of the nonmovant. See McNeil v. Aguilos, 831 F. Supp. 1079, 1082

(S.D.N.Y. 1993). It is within this framework that the Court must finally determine
"whether the evidence presents a sufficient disagreement to require submission to a jury
or whether it is so one-sided that one party must prevail as a matter of law.” Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986).

L Prima Facie Copyright Liability

The Copyright Act grants a copyright holder a variety of rights, including
the exclusive rights to "reproduce the copyrighted work™ z;md "to prepare derivative works
based upon the copyrighted work."” 17 U.S.C. § 106. To succeed on a claim that tl'lese

' rights have been infringed, a plaintiff must demonstrate two elements: "(1) ownership of a
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valid copyright, and (2) copying of constituent elements of the work that are original ”

Feist Publications, Inc. v. Rural Telephone Serv., Inc., 499 U.S. 340, 361 (1991)
(citations omitted); see also Arica Institute, Inc. v, Palmer, 970 F.2d 1067, 1072 (2d Cir.

1992). Defendants do not dispute that plaintiff is the owner of a valid copyright in the
individual Seinfeld episodes and scripts. The question of infringement therefore turns

upon whether SAT is an impermissible copy of Seinfeld.

A Copying

"[A] plaintiff must first show that his [or her] work was actually
copied . . . [and] then must show that the copying amounts to an 'improper’ or ‘unlawfuf’

appropriation.” Laureyssens v. Idea Group, Inc., 964 F.2d 131, 139-40 (2d Cir. 1992)

(citations omitted); see also 3 Melville B. Nimmer & David Nimmer, Nimmer on
Copyright § 13.01[B], at 13-19 (1996) ("First, there is the factual question whether the
defendant, in creating its work, used the plaintiff's material as a model, template, or even
inspiration."). Ordinarily, there is no direct evidence of actual copying, and the Court is
called upon to "infer [such copying] upon a showing tiiat defendant had access to the
copyrighted work, and that the allegedly infringing material bears a substantial similarity
to the copyrightable elements of plaintiff's work." Arica, 970 F.2d at 1072; see also Twin

Peaks Productions, Inc. v. Publications Int'l, Ltd., 996 F.2d 1366, 1372 (2d Cir. 1993)

("The plaintiff may establish copying either by direct evidence or by showing that the

defendant had access to the plaintiff's work and that thé two works are substantially
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similar."). In this case, this inquiry is not necessary in order for the Court to make its
initial determination that SAT in fact copied from Seinfeld.

Defendants make "no secret” of the fact that SAT is based upon Seinfeld.
(Golub Dep. at 95). SAT is expressly devoted to testing elements from the program.,
Every correct answer to each of the 643 questions posed in the book reflects information
derived directly from Seinfeld episodes. (Id. at 36). Moreover, many of the questions
posed in SAT, upwards of forty, actually quote dialogue, verbatim, from the show. Such
statistics should come as no surprise; a trivia book about Seinfeld would make little sense .
if it tested matters not included in the program, or if it attributed dialogue to characters
which they never spoke. Simply put, there can be no real dispute that, as a factual matter,
SAT copies information and dialogue from Seinfeld.?

The determination that SAT serves as is its own direct evidence of copying

does not remove substantial similarity from the infringement equation. See Twin Peaks,

996 F.2d 1366. In Twin Peaks, the defendant published a book which was primarily

devoted to digesting episodes of another popular television program, Twin Peaks.

Addressing the concept of "fragmented literal similarity,” the Court determined that 89

3 Plaintiff argues that defendant Golub's practice of videotaping episodes of
Seinfeld as an intermediate step in the creation of SAT constitutes prima facie
infringement regardless of the content of the show ultimately reflected in the book.
(Memorandum of Law in Support of Plaintiff's Motion for Partial Summary Judgment at
5-7). Because the Court finds that SAT copies Seinfeld, it is not necessary to reach this
- question. In any event, while defendant Golub certainly copied Seinfeld by taping the
program, the record reveals no evidence requiring the conclusion that defendant Carol
was involved in, or had constructive knowledge of, Golub's practice.

9
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lines of dialogue copted from the show rendered the book "substantially similar” to the
program. Id. at 1372. Because the book digested entire episodes, the Court found that
there was "comprehensive nonliteral similarity™ between the two works, as well. Id. Of
course, the Second Circuit could have found copying, as a factual matter, without
searching for substantial similarity; with 89 lines of dialogue quoted in the allegedly
infringing book, it was inescapable that some copying had taken place. It is apparent,
then, that the Second Circuit appiie_d a substantial similarity test devoted to finding more
than mere copying; it applied a test meant to determine whether the copying which had
taken place was significant as a matter of law.

"The presence of a 'substantial similarity’ requirement in both prongs of the
analysis -- actual copying and whether the copying constitutes an improper appropriation
-- creates the potential for unnecessary confusion, especially Becausc a plaintiff need not
prove substantial stmilarity in every case in order to prove actual copying.” Laureyssens,
964 F.2d at 140; see also 3 Nimmer § 13.01[B], at 13-11 to 13-12 (distinguishing
probative similarity from substantial similarity). Where there is no direct evidence of
copying, as a factual matter, a substantial similarity between the two works creates an
inference of such copying. Where there are sufficient similarities to permit such an
inference, or where there is direct evidence of actual copying, the question becomes
whether there is substantial similarity as a matter of law. At this stage, substantial
. similarity becomes a function of whether defendant copied "elements of the work that

" were original." Feist, 499 U.S. at 361; Laureyssens, 964 F.2d at 140 (upon finding direct
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proof of actual copying, Court's "central concern” became whether there was "unlawful
appropriation of protected material.”). For those reasons already explained, the first of
these inquiries is unnecessary in the present case; by its very nature, SAT copies at least
somé material from Seinfeld. The legally significant question therefore becomes whether
the copying which took place rendered the two works substantially similar as a matter of -

law - i.e., whether SAT copied "elements of [Seinfeld] that were original.” Id.

B. Original Elements of Seinfeld
"The sine qua non of copyright is onginality.” Feist, 499 U.S. at 345,
Indeed, it is for this reason that "[n]ot all copying . . . is copyright infringement,” but only
the copying of the original elements of a protected work. Id. at 361. Addressing this
point, defendants invoke a fact/expression distinction that has proven decisive in
numerous infringement cases. See, e.g., Feist, 499 U.S. 341 (finding no infringement

where defendant produced a multi-county phone directory, in part, by obtaining names

and phone numbers from plaintiff's single-county directory); Harper & Row Publishers v.
Nation Enterprises, 471 U.S, 539 (1985) (finding infn'x;gcmcnt wherp dcfendant
published magazine article which did not merely include .facts revea.led by President Ford
in his as yet unpublished memoirs, but which excerpted the President's expression of

those facts); Worth v. Selchow & Richter Co., 827 F.2d 569 (Sth Cir. 1987) (finding no

infringement where defendant incorporated facts chronicled in plaintiff's reference books

into a trivia game), cert. denied, 485 U.S. 977 (1988). épeciﬁcally, defendants argue that
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SAT does not copy plaintiff's protected expression, but merely quizzes readers as to the
show's underlying facts and ideas.

Consideration of the logic underlying the fact/expression distinction reveals
a fuhdamental flaw in defendants' reasoning. The fact/expression dichotomy has been
developed in a series of cases concerning the publication of nonfiction works and factual
compilations. See, e.g., Feist, 499 U.S. 341 (compilation); Harper & Row, 471 U.S. 539
(nonfiction history). The facts reported in such works "do not owe their origin to an act .
of authorship.” Feist, 499 US at 347. Accordingly, courts have adopted an approach
"permitting free communication of [these] facts while still protecting an author's
expression." Harper & Row, 471 U.S. at 556 (quoting, with approval, lower court's
decision, reported at 723 F.2d 195, 203 (2d Cir. 1983)). Specifically, protection extends

only to the original manner in which the copyright holder expresses or compiles the facts

that are reported, and not to the facts themselves. See, e.g., Harper & Row, 471 U.S.
539; Feist, 499 U.S.- 340. This is an appropniate resolution of the tension between facts
and expression because the facts of a nonfiction work.simply "do not contain the requisite
originality and creativity required as the 'sine qua non of copyright.'" Arica, 970 F.2d at
1074 (citing Feist, 499 U.S. at 345).

By contending that they are not reproducing original expression from
Seinfeld, but only "uncopyrightable facts about the Seinfeld show," plaintiffs are stflking
~ their claim upon a false premise. (Defendant's Memorandum of Law in Opposition to

Plaintiff's Motion for Partial Summary Judgment at 7). SAT does not pose "factual"

12
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questions about the Seinfeld show; it does not ask who acts in the program, who directs or
produces the show, how many seasons it has run, etc. Instead, SAT poses questions
about the events depicted during episodes of the Seinfeld show. The facts depicted in a
Seinfeld episode, however, are quite unlike the facts depicted in a biography, historical
text, or compilation. Seinfeld is fiction; both the "facts™ in the various Seinfeld episodes, -

and the expression of those facts, are plaintiff's creation. Thus, while defendants' book

does not report plot developments and digest programs, as in Twin Peaks, SAT is devoted
to questions concerning creative components of Seinfeld. In other words, by copying
"facts” that plaintiff invented, SAT "appropriate{s] [plaintiff's] original contributions."

Harper & Row, 471 U.S. at 548. Thus, to find in defendant’s favor merely by rote

application of the rule against affording copyright protection to facts would be to divorce
that rule from its underlying rationale. Simply put, and of most direct concern under the
Copyright Act, defendants have appropriated original elements of plaintiff's work.
Though treating the issue in a very different context, the most recent
Second Circuit decision concerning the fact/expression dichotomy provides additional

support for this Court’s conclusion. See National Basketball Association v. Motorola,

Inc., 1997 WL 34001 (2d Cir. Jan. 30, 1997) (hereinafter "NBA"). In NBA, the National
Basketball Association claimed that defendant infringed their valid copyright in televised
professional basketball games by reporting the scores of those games, during play, to

_ purchasers of their electronic pagers. In finding for defendants, the Court drew a

distinction very illuminating for present purposes: the Court noted that, "[u]nlike movies,
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plays, television programs, or operas, athletic events have no underlying script.” Id. at

* 4 (emphasis added). On this basis, the Court concluded that the facts of a game (e.g.,
the score, the foul situation, the time remaining, etc.) could not be protected by the
Copyright Act; only those aspects of a broadcast that are under the NBA's creative control
merited such protection (e.g., camera angles, commentary, graphics, etc.). The present -
case, of course, presents the opposite situation; this case involves facts copied from a
"television program" with an "underlying script.” Unlike the facts of a professional
basketball game (or the facts compiled in a phone directory or biography), the facts
revealed during an episode of Seinfeld are created by the show's writers. Thus, by
reporting "facts" from each episode -- whether by transmitting them on a pager, or by
including them as the answers to a set of trivia questions -- defendants have appropriated

"original components” of plaintiff's protected work.

C. Willfulness
Though it is not essential to a finding of liability under the Copyright Act,
the question of whether a defendant's infringement wa-s willful docg ha\;e a significant
bearing upon the potential damages to be awarded in cor‘mection with the violation. See
17 U.S.C. § 504(c)(2). "[A] court need not find that an infringer acted maliciously to find

willful infringement." Fitzgerald Pub, Co., Inc. v. Baylor Pub. Co., Inc., 807 F.2d 1110,

1115 (2d Cir. 1986). "The standard is simply whether the defendant had knowledge that

' its conduct represented infringement or perhaps recklessly disregarded the possibility."

14
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Twin Peaks, 996 F.2d at 1382.

The parties have not briefed the question of damages, and the Court is
hesitant to make a finding of willfulness outside the context of the damages question
which it implicates. Nevertheless, the record provides clear evidence, at a minimum, of
defendants' reckless disregard for the possibility that their conduct amounted to copyright

infringement. See Twin Peaks, 996 F.2d at 1382. First, defendants were on notice that

Seinfeld is a protected work: each televised episode commences with a copyright notice.
(Wittenburg Aff. § 10). Also, all the defendants are sophisticated with respect to such
matters. Defendant Golub is an attomey. Mr. Shragis, Carol's publisher, testified that his
company has had experience with the copyright laws, and that he is familiar with the
requirements of those laws. (Schragis Dep. at 17, 73-74, 93, 107-09). Finally, Carol
continued to publish and distribute SAT after receiving actual notice from plaintiff
demanding that Carol cease and desist publication. (Schragis Dep. at 17-19). In other
words, cicfcndants continued in their infringement even "after receiving a specific

waming." See Twin Peaks, 996 F.2d at 1382.

.  Fair Use

As the preceding discussion demonstrates, plaintiff has established a 'pn'ma
facie case of infringement by showing that SAT appropriates original elements from
Seinfeld. Defendants argue, however, that, even if SAT is an unauthorized copy of:

Seinfeld — as the Court has found it to be -- the book is protected by the "fair use"
15
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doctrine. As set out in the Copyright Act:

the fair use of a copyrighted work . . . for purposes such as criticism,
comment, news reporting, teaching . . ., scholarship, or research, is not an
infringement of copyright. In determining whether the use made of a work
in any particular case is a fair use the factors to be considered shall

. include —

(1) the purpose and character of the use, including whether such use
is of a commercial nature or is for nonprofit educational purposes;

(2) the nature of the copyrighted work;
(3) the amount and substantiality of the portion used in relation to

the copyrighted work as a whole; and
(4) the effect of the use upon the potential market for or value of the

copyrighted work.

17 US.C. § 107. "[T]he applicability of the fair use defense is ordinarily a factual

question for the jury to determine.” Roy Export Co. Establishment v. Columbia

Broadcasting System, Inc., 503 F. Supp. 1137, 1143 (S.D.N.Y. 1980), aff'd, 672 F.2d

1095 (2d Cir.), cert, denied, 459 U.S. 826 (1982); see also Harper & Row, 471 U.S. at

560 ("Fair use is a mixed question of law and fact."); Maxtone-Graham v. Burtchaell, 803

F.2d 1253, 1258 (2d Cir. 1986) ("Because the fair use question is so highly dependent on
the particular facts of each case, courts . . . have usually found it appropriate to allow the
issue to proceed to trial."), cert. denied, 481 U.S. 1059 (1987). However, where the
district court has “facts sufficient to evaluate each of the statutory factors,” it may
conclude as a matter of law that the challenged use is not a protected fair use. Harper &
Row, 471 U.S. at 560; see also Leibovitz, 1996 WL 733015, * 4 (citing several cases for
~ the proposition "that a rejection of the fair use defense and a subsequent finding in favor

of a copyright plaintiff . . . may be appropriate at summary judgment.").
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A Purpose And Character Of The Use
"The enquiry here may be guided by the examples given in the preamble to
§ 107, looking to whether the use is for criticism, or comment, or news reporting, and the

like.* Campbell v. Acuff-Rose Music, Inc., 510 U.S. 569, , 114S.Ct. 1164, 1171

(1994). Though it may be "extravagant” to characterize SAT as a work of criticism or
comment, the Court "must be alert to the risk of permitting subjective judgments about

quality to tilt the scales on which the fair use balance is made.” Twin Peaks, 996 F.2d at

1374. Surely a text testing one's knowledge of Joyce's Ulysses, or Shakespeare's Hamlet,
would qualify as "criticism, comument, scholarship, or research,” or such. The same must
be said, then, of a text testing one's knowledge of Castlerock’s Seinfeld. 1d. ("A comment
is as eligible for fair use protection when it concerns 'Masterpiece Theater' and appears in
the New York Review of Books as when it concerns "As the World Turns' and appears in
Soap Opera Digest."). Thus, the Court is satisfied that SAT "serves one or more of the
non-exclusive purposes that section 107 identifies as examples of purposes for which a
protected fair use may be made." 1d.

As the Supreme Court recently explained, the "central purpose” of the
Court's inquiry into the character and purpose of an allegedly infringing work must be to
determine whether that work is "transformative.” Campbell, 114 S.Ct. at 1171; see also

Twin Peaks, 996 F.2d at 1375. Put differently, the analysis properly focuses upon

_ whether "the new work merely 'supersedes the objects' of the original creation, or instead

adds something new, with a further purpose or different character, altering the first with
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new expression, meaning, or message.” Campbell, 114 S.Ct. at 1171 (citations omitted).
Though plaintiff insists that SAT is not at all creative, the Court concludes otherwise.
Given the absence of any case law addressing the copyright status of a work completely
devoted to posing trivia questions about the fictional elements of another work, it is clear
that SAT is itself an "original creation.” By testing Seinfeld devotees on their facility at
recalling seemingly random plot elements from various of the show's episodes,
defendants have "added something new" to Seinfeld, and have created a work of a
"different character” from the program. It may even be said that defendants have
identified a rather creative and original way in which to capitalize upon the development
of a "T.V. culture" in our society; a culture in which the distinction between fiction and
fact is of declining consequence, and in which people are as concerned with the details of
the former as the latter.

The Court's finding that SAT is a transformative work, though irnponant, Is
not dispositive in defendant’s favor, Indeed, it is a basic axiom of copyright law that the
unauthorized production of dcn'\./ativc works can give rise to a successful claim of

infringement. See 1 Nimmer § 3.06, at 3-34.4; see also Rogers v. Koons, 751 F. Supp.

474 (S.D.N.Y. 1990) (rejecting fair use claim raised by defendant charged with

unauthorized creation of a derivative work), aff'd 960 F.2d 301 (2d Cir.), cert. denied,

506 U.S. 934 (1991). And a derivative work, by definition, transforms an original. See
17 U.S.C. § 101 (defining a "derivative work".as one which is "based upon,” but which

"recast{s], transform(s], or adapt{s),” an original); see also Durham Industries, Inc. v.
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Tomy Corp., 630 F.2d 905 (2d Cir. 1980) (explaining that in order to be classified as a
derivative, a work must contain some "substantial, not merely trivial, originality"). Thus,
to hold that the transformative nature of a work automatically shields it from a successful
claim would be to reject an unassailable proposition -- i.e., that the unauthorized
production of a derivative can support a claim for infringement. The question of whether
a work is transformative must therefore be most decisive when answered in the negative.
If a work is not transformative, "fair use should perhaps be rejected without further
inquiry into the other factors."* Campbell, 114 S.Ct. at 1116. Where, as here, a work is
transformative, the crux of the fair use analysis remains: the Court must proceed with a
careful consideration of the remaining three factors, while merely granting defendants an
advantage at the outset.

Defendants' initial advantage must be tempered, if only slightly, by the fact
that their creation and publication of SAT was a commercial endeavor. The Copyright
Act "plainly assigns a higher value to a use that serves 'nonprofit educational purposes'
than to one of a 'commercial nature.” Twin Peaks, 996 F.2d at 1374, This factor must

not be unduly emphasized, however. As the Supreme Court reasoned in Campbell, "{i}f

‘ Though a useful generalization, this statement should not be elevated to the
status of a rule applicable in all situations. For instance, the Supreme Court has held that
the practice of video taping programs for subsequent private viewing represents a fair use,
but did not suggest that such video taping is "transformative.” See Sony Corp. of
_ America v. Universal City Studios, 464 U.S. 417 (1984). Even without this factor, the
Court was satisfied that the creation of a tape designated solely for noncommercial,
private enjoyment, represents a fair use under the Copyright Act.
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. . . commerciality carried presumptive force against a finding of faimess, the
presumption would swallow nearly all of the illustrative uses listed in the preamble
paragraph of § 107 . . . since these activities ‘are generally conducted for profit in this
country.” Campbell, 114 S.Ct. at 1174 (citations omitted); see also Robinson v. Rendom

House, Inc., 877 F. Supp. 830, 840 (S.D.N.Y. 1995) ("because nearly all authors hope to .

make a profit with their work, courts should be wary of placing too much emphasis on the
commercial nature in a fair use determination.”). Thus, the commercial nature of SAT
reduces — but does not nearly eliminate — the significance properly ascribed to the
transformative quality of defendants’ work.
B.  Nature Of The Copyrighted Work

"This factor calls for recognition that some works are closer to the core of
intended copyright protection than others, with the consequence that fair use is more
difficult to establish when the former works are copied.” Campbell, 114 S.Ct. at 1175.
As already discussed, originality is the core concern of copyright protection. See Feist,
499 U.S. at 345. If the second factor of the fair use test "favors anything,” then, "it must

favor a creative and fictional work, no matter how successful." Twin Peaks, 996 F.2d at

1376, see also Stewart v. Abend, 495 U.S. 207, 237 (1990) ("In general, fair use is more

likely to be found in factual works than in fictional works."). Seinfeld is a highly
successful fictional and creative work. As defendants concede in their opposition papers,
. plaintiff thereby has a decisive advantage with respect to the second factor of the fair use

analysis. (Defendant's Memorandum of Law in Opposition to Plaintiff's Motion for
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Partial Summary Judgment at 14-15).
C. Substantiality Of The Portion Used

In addressing this factor, the parties engage in an almost academic
decdnstruction of Seinfeld, with their analysis ultimately devolving into an exercise in
counting the number of words extracted from particular scripts and episodes. Adapting
competing methodologies, and failing to agree upon correct word counts, the parties
arrive at different measures of the extent of copying that took place. For instance,
plaintiff estimates that SAT copies 5.6 % of the Seinfeld episode most often referenced in
the book; defendants concede only 3.6 %. Accepting defendants’ calculations, as is in
accord with the appropriate presumptions for summary judgment purposes, the 3.6 %
figure does little to advance defendants' cause.

Though the Court recognizes that a quantitative approach to addressing the
substantiality question has a place in the analysis, it is clear that even small amounts of
material extracted from an original work can suffice to counter a claim of fair use. Twin
Peaks, 996 F.2d at 1372 (finding infringement where defendant excerpted a total of 89
lines of dialogue from several episodes of a protected television program); Harper &
Row, 471 U.S. at 564-65 (finding infringement where defendant excerpted
approximately 400 words of a full length book); Roy, 503 F. Supp. 1137 (upholding jury
verdict finding infringement where defendant broadcast a series of film clips from six
A full-length films by Charlie Chaplin). In other words, thc substantiality factor "has both a

quantitative and a qualitative element to it." Wright v. Wamer Books, 953 F.2d 731, 738
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(2d Cir. 1991). Ifa challenged work appropriates what amounts to "the heart" of an
original work, even if only in a few words, then such an appropriation is substantial for

purposes of the fair use inquiry. Sce Harper & Row, 471 U.S. at 565.

: The Court’s determination that SAT is substantially similar to Seinfeld “so
as to be prima facie infringing should suffice for a determination that the third fair use

factor favors the plaintiff.” Twin Peaks, 996 F.2d at 1377. Indeed, whether under the

rubric of prima facie copying or the fair use defense, it is inescapable that SAT
appropriates essential elements of Seinfeld, and that Seinfeld is essential to SAT.
Beginning with the significance that the appropriated matenial has in relation to the
Seinfeld show, a brief review of SAT confirms that the book invokes all of the show's
main characters, and many of the show’s most humorous plot elements. Perhaps more to
the point, SAT seizes upon the notion which lies at the very heart of Seinfeld -- that there
is humor in the mundane, seemingly trivial, aspects of every day life. Indeed, by inviting
its readers to recall literally 643 bits of information from various Seinfeld episodes, SAT
"follow[s] the basic premise of the Seinfeld show by focusing on minutiae in the day-to-
day lives of the show's characters.” (Shostak Dep. Ex. 2 at 000604).” As defendants
boasted before the onset of this litigation, SAT succeeds at "captuning [Seinfeld's] flavor
in quiz book fashion." (Golub Dep. Ex. 5 at 00606).

The "amount and substantiality” fair use factor is addressed primarily, to the
. very matter considered by the Court in the preceding paragraph, i.e., "the volume and

substantiality of the work used with reference to the copyrighted work, not to the
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allegedly infringing work as a whole.” 17 U.S.C. § 107(3). The Second Circuit,
however, has deemed it useful also to consider "the amount and substantiality of the
protected passages in relation to the work accused of infringement.” Wright, 953 F.2d at
739. Not only does SAT draw upon significant elements of the Seinfeld program, but
SAT introduces relatively little addiﬁonal material into the mix. Though the book
transforms the program by employing a trivia game format, that trivia game relates
exclusively to events as they are depicted in the Seinfeld program. Simply put, without

Seinfeld, there can be no SAT. See Salinger v. Random House, 811 F.2d 90, 99 (2d Cir.)

(finding that quantitatively modest excerpting from plaintiff's personal letters was -

substantial where those excerpts, "[t]o a large extent, [made defendant's] book worth

reading."), cert. denied, 484 U.S. 890 (1987); see also Addison-Wesley Publishing Co. v.
Brown, 223 F. Supp. 219, 223-24 (E.D.N.Y. 1963) (stressing that defendant's book, a
manual consisting of the answers to a set of physics problems included in plaintiff's

college course book, had "no independent viability."); Midway Mfg. Co. Arctic Int'l, Inc.

1981 WL 1390, * 9 (N.D. IiL. 1981) ("[If] defendant's device would only have value
because of plaintiff's particular copyrighted audio visual image, then plainly defendant's
device would only have value because of plaintiff's particular copyrighted audio visual
work. Defendant, thus, by selling its device reaps the benefits of plaintiff's artistic
endeavor.”). In sum, defendants have identified and appropnated the most important
clements of Seinfeld, and have made them the most important elements of SAT.

Previously, the Court emphasized that its finding that SAT is transformative
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of Seinfeld cannot be dispositive for defendants, because such a holding would discredit
the proposition that the unauthorized production of a derivative work can be infringing.
On similar logic, the Court's finding that SAT incorporates a substantial amount from
Seinfeld cannot be dispositive in plaintiff's favor. Because a finding of substantial
similarity is a prerequisite to a prima facie claim of infringement, such a finding cannot -
negate the possibility of fair use. QOtherwise, the fair use provision of the Copyright Act
would amount to little more than a false promise of a viable defense; there would be no
real chance that a prima facie case of infringement could ever be negated by a showing of
fair use. The first three factors of the fair use analysis, then, suggest a somewhat
unsatisfying result; plaintiff has an advantage, but one that is hardly compelling or

dispositive.

D. . . Effect On Potential Market

The effect on the market for the copyrighted work is "undoubtedly the

single most important element of fair use.™ Harper & Row, 471 U.S. at 566; see also

s The Second Circuit has recently suggested that, by "conspicuously
omit[ting] this phrasing” in a recent discussion of the fair use standard, the Supreme
Court has placed the "effect on potential markets” factor on an equal footing with the
remaining three fair use considerations. American Geophysical Union v. Texaco Inc., 60
F.3d 913, 926 (2d Cir. 1994) (citing Campbell, 114 S.Ct. at 1171). Given the vigor with
which the Supreme Court has emphasized this factor in the past, this Court hesitates in
adapting the Second Circuit's dicta. In any event, because neither party has any
. considerable advantage through the Court’s consideration of the first three fair use factors,
the effect on the potential markets -- however important it is relative to the remaining
factors — will be determinative in this case.
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Robinson, 877 F. Supp. at 842. For purposes of this inquiry, "harm to both the original

and derivative works must be considered.” Robinson, 877 F. Supp. at 842. As for the

original work, defendants stress that SAT has not and cannot be expected to reduce
interest in Seinfeld. The Court agrees; SAT compliments Seinfeld. The book is only of
value to a regular viewer of the program. Moreover, though plaintiff proclaims plans to
enter derivative markets with books about Seinfeld, there is little suggestion -- and
certainly not enough to remove all material doubt -- that such projects are anything more
than a remote possibility. See Wright, 953 F.2d at 739 ("Plaintiff offered no evidence
that the project will go forward."). Indeed, if past practice provides any indication,
plaintiff will be slow to develop any such works for fear of compromising Seinfeld's
reputation for quality.

This does not end the analysis, however; "the proper inquiry concerns the
‘potential market' for the copyrighted work." Salinger, 811 F.2d at 99. More broadly, the
inquiry must extend even to the potential market for as yet nonexistent derivative works.
Campbell, 510 U.S. at 1178 (accepting defendant’s position that rap music parody of the
song, Pretty Woman, would not detract from sales of the original, but remanding for
determination as to whether parody would effect the market for hypothetical non-parody
"rap derivatives” of Pretty Woman.). In other words, the Court must consider not only
whether SAT detracts frorﬂ interest in Seinfeld, or even whether SAT occupies markets
~ that plaintiff intends to enter; the analysis is whether SAT occupies derivative markets

that plaintiff may potentially enter. ld.; see also Rogers, 751 F. Supp. at 480 ("I do not
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think the case turns upon Rogers’ past conduct or present intention as much as it does
upon the existence of a recognized market for new versions or new uses of the
photograph, which unauthorized use clearly undermines.”). At first blush, this seems to
create an impossible standard for a defendant to satisfy; any time there is a successful
infringing work (i.e., one likely to provoke a law suit), it necessarily means that
defendants are filling a "potential” market that would otherwise be available for plaintiff's
taking. See 3 Nimmer § 13.05[A][4], at 13-187. Properly understood, however, the
"potential markets",;tandard erects no such barmer to a finding of fair use.

The term "potential markets” does not properly encompass all conceivable
markets for an original and its derivatives. "The market for potential denivative uses
includes only those that creators of original works would in general develop or license
others to develop.”" Campbell, 114 S.Ct. at 1178. The examples of parody and criticism
should serve to clarify and illustrate this proposition. By the very nature of such
endeavors, persons other than the copyright holder are undoubtedly better equipped, and
more likely, to fill these particular market and intellectual niches. See Campbell, 114
S.Ct. at 1178 ("there is no protectable derivative market for criticism."); New Era

Publications, Int'l v. Carol Publishing Group, 904 F.2d 152, 160 (2d Cir.) ("a critical

biography serves a different function than does an authorized, favorable biography, and
 thus injury to the potential market for the favorable biography by the publication of the
_ unfavorable biography does not affect application of factor four."), cert. denied, 498 U.S.

921 (1990); Leibovitz, 1996 WL 733015, at * 13 ("although derivative markets are an
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appropriate consideration in a fair use analysis, there is no protectable derivative market
for criticism."). Here, the Court sees no reason that the market for derivative game
versions of Seinfeld is a market that should be reserved for persons other than plaintiff. A
Seinfeld trivia game is not critical of the program, nor does it parody the program; if
anything, SAT pays homage to Seinfeld. The market for such works is one that should
properly be left to plaintiff's exclusive control.

The Court's resolution of the "potential markets” inquiry is not effected by
the prospect that plaintiff will choose to leave this particular derivative market
unsatisfied. See Salinger, 811 F.2d at 99 (“the need to assess the effect on the market for
Salinger’s letters is not lessened by the fact that their author has disavowed any intention
to publish them during his lifetime."). The Court is persuaded that there is a meaningful
difference, for purposes of the Copyright Act, between a copyright holder’s failure to
occupy a particular market as a matter of choice, and a failure to occupy such a2 market as
a matter of neglect. Id. In a manner of speaking, plaintiff has exercised its control over
derivative markets for Seinfeld products, if only by its decision to refrain from inundating
those markets. Indeed, artists express themselves not merely by deciding what to create
from their original work, but by deciding what not to create as well. Cf. Harper & Row,
471 U.S. at 559 ("freedom of thought and expression ‘includes both the right to speak
freely and the right to refrain from speaking at all.") (citations omitted). It would
~ therefor not serve the ends of the Copyright Act -- i.e., to advance the arts — if artists

were denied their monopoly over derivative versions of their creative works merely
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because they made the artistic decision not to saturate those markets with variations of
their oniginal. Where nothing in the nature of criticism or parody is at issue, this creative

choice must be respected.

E. Aggregate Fair Use Assessment
Though there are numerous competing considerations which make this

decision a difficult one, the Court is persuaded that, on balance, SAT does not represent a
fair use of Seinfeld. Only one of the four statutory factors favors defendant, and then,
only by a generous understanding of what it means for a work to be "transformative.”
Plaintiff prevails with respect to each of the remaining three factors: Seinfeld is a work of
fiction, and such works are accorded special status in copyright law; SAT draws upon
"essential” elements of Seinfeld, and it draws upon little else; and, most importantly, SAT
occupies a market for derivatives which plaintiff -- whatever it decides -- must properly
be left to control. In short, SAT does not make fair use of Seinfeld, and plaintiff must
accordingly be granted summary judgment on its claim of copyright infringement. See
Wright, 953 F.2d at 740 ("a party need not 'shut-out' her opponent on the four factor tally

to prevail.").
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Ol. Common Law Unfair Competition

In order to succeed on a claim of common law unfair competition under
New York law, plaintiff must establish the bad faith misappropriation of its labor and
expénditure resulting in the likelihood of confusion as to the source of the product. See

Kraft General Foods v. Allied OId English, Inc., 831 F. Supp. 123, 135 (S.D.N.Y. 1993);
Shaw v. Time-Life Records, 38 N.Y.2d 201, 206, 379 N.Y.5.2d 390, 395 (1975). "Thus,

some showing of bad faith is crucial to the claim.”" Brown v. Quiniou, 744 F. Supp. 463,

473 (S.D.N.Y. 1990). The Court must also detemine "whether persons exercising
‘reasonable intelligence —- and discrimination’ would be taken in by the similarity”
between the two products. Shaw, 38 N.Y.2d at 206 (citations omitted). In other words,
plaintiff must prove a likelihood of confusion among members of the general publi_c as to

the source of defendants' work. See Charles Of The Ritz Group, Ltd. v. Quality King

Distributors, Inc,, 832 F.2d 1317, 1321 (2d Cir. 1987); Weight Watchers International,

Inc. v. Stouffer Corp., 744 F. Supp. 1259, 1283 (S.D.N.Y. 1990).
"Likelihood of confusion is usually measured by applying the test

formulated by Judge Friendly in Polaroid Corp. v. Polarad Electronics Corp., 287 F.2d at

495." See Weight Watcher, 744 F. Supp. at 1269; see also Twin Peaks, 996 F.2d at 1379

(remanding to the district court for a "full" examination of the Polaroid factors in
connection with plaintiff's claim of trademark infringement). Specifically, the Court must
balance the following factors:

the strength of [the owner's] mark, the degree of similarity between the two
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marks, the proximity of the products, the likelihood that the prior owner
will bridge the gap, actual confusion, and the reciprocal of defendant’s good
faith in adopting its own mark, the quality of defendant's product, and the
sophistication of the buyers.®

Polaroid, 287 F.2d at 495. Despite the stature of the "venerable Polaroid factors,” the
parties have not addressed, or even identified, most of these considerations in their
discussion of consumer confusion. See Twin Peaks, 996 F.2d at 1379.

The matters that the parties have focused upon simply are not so compelling
as to merit summary judgment. Plaintiff begins by arguing that defendants have created
confusion as to the sponsorship of SAT by including the name "Seinfeld” in the book's
title, and by referring to the Seinfeld show in promotional materials. (Memorandum of
Law in Support of Plaintiff's Motion for Partial Summary Judgment at 23-24). As
defendants explain, however, "there's no secret that the book is based on the show.”
(Golub Dep. at 95). The book is expressly directed to devotees of the television program,
and it is dedicated to testing their knowledge of the show. It is all but inevitable that the
Seinfeld name would be invoked in the book’s title and in its advertising. See Twin

Peaks, 996 F.2d at 1379 (there can be "little question that the title is of some artistic

¢ Though this formulation has been developed in the context of federal claims
under the Lanham Act for trademark infringement, it has also been applied to common
law claims of unfair competition, and it reaches the identical "likelihood of confusion”
issue which is of present concern. See, e.g., Weight Watchers, 744 F. Supp. at 1283
("Common law unfair competition claims closely parallel Lanham Act unfair competition
claims; to the extent that they may be different, the state law clatm may require an
_additional element of bad faith or intent."); see also Kraft, 831 F. Supp. 123, 136 ("the
Court has already found, in the context of the Lanham Act claims, that plaintiff has
demonstrated a likelihood of confusion”).
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relevance to the Book."). "The question then is whether the title,” and advertising, "is

misleading in the sense that it induces members of the public to believe the Book was

prepared or otherwise authorized by [defendants].” Twin Peaks, 996 F.2d at 1379.
Plaintiff argues that there are similarities between the word "Seinfeld” as it
appears on the cover of SAT and the Seinfeld logo which reveal defendants’ intention to -
mislead consumers as to the origin of the book. Specifically, the Seinfeld logo and the
word "Seinfeld” as it appears on the front cover of SAT share similar type face, and the
Seinfeld lettering on the back cover appears in the same red coloring as the logo.
Moreover, the word Seinfeld is prominently featured on the front and back covers of
SAT. Though the Court agrees that there are unmistakable similarities between the
Seinfeld logo and the SAT cover, there are distinct differences, as well. Most notably, the
Seinfeld logo is written on a slant, with an inverted triangle over the "i." The word
"Seinfeld,” as it appears on the cover of SAT, is not adomed with any such flourishes.
Even accepting that the word "Seinfeld,” as it appears on the cover of SAT,
bears an unlikely resemblance to the Seinfeld logo, there is another important aspect of
the SAT cover -- the disclaimer on the back cover of the book -- which is sufficient to
create an issue of fact on the questions of bad faith and consumer confusion.
"Disclaimers are a favored way of alleviating consumer confusion as to source or

sponsorship.” Consumers Union of United States, Inc. v. General Signal Corp., 724 F.2d

. 1044, 1052-53 (2d Cir. 1983) ("We are satisfied that the disclaimer is adequate to

distance CU and Regina"), cert. denied, 469 U.S. 823 (1984). The parties, predictably
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enough, have sharply contrasting views of the disclaimer set out on the back cover of
SAT. Plaintiff stresses the small lettering of the disclaimer; lettering that was reduced in
size shortly before publication and made smaller than any other text in the book.
Defendants draw the Court’s attention to the black border surrounding the disclaimer, and
to the shaded background allegedly designed to highlight that disclaimer. For purposes of
the parties’' competing claims for summary judgment, the Court is simply unable to find
that any of these considerations is conclusive as a matter of law.

Given that those factors that plaintiff relies upon to establish consumer
confusion are inconclusive, it is significant that plaintiff offers little in the way of
empirical support for its claim. In fact, "[p]laintiff adduce[s] but one incident of actual
confusion, and it is of scant probative value." Brown, 744 F. Supp. at 472. Specifically,
plaintiff interprets NBC's decision to distribute copies of SAT in connection with a
Seinfeld promotion as a clear indication that an average consumer could be misled as to
the sponsorship of SAT. As plaintiff sees it, NBC's behavior suggests that the very
network which airs Seinfeld mistook the book's origin. As defendants point out, however,
the network’s behavior might also be taken to suggest that NBC was not confused as to
the origin of SAT so much as it was simply unconcerned with the origin of SAT.

Any inquiry into a defendant's alleged bad faith and the potential for
consumer confusion necessarily entails a "factual inquiry.” Brown, 744 F. Supp. at 467,

. 472. As such, summary judgment cannot be granted on plaintiff's claim of unfair

competition unless there is no material dispute as to either of these matters. . Id. at 472
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("Subjective issues such as good faith and intent are generally inappropriate subjects of
summary judgment."); see also Shaw, 38 N.Y.2d 201 (upholding denial of summary
judgment where issue of material fact existed as to whether reasonably discriminating
members of the public would be confused by publisher's advertising of bandleader'’s
versions of musical compositions). Plaintiff certainly has not succeeded in eliminating
any such dispute: "Similarity in overall appearance alone cannot establisl; source
confusion as a matter of law. Nor is the addition of the anecdotal evidence . . .

dispositive." Coach, 933 F.2d at 169. Defendants have fared no better; there are

significant questions concerning the SAT cover, defendants’ alleged bad faith during
editing, and the adequacy of the book's disclaimer. In short, a dispute exists between the
parties, a dispute which cannot now be resolved. Accordingly, the Court denies plaintiff's
motion for summary judgment on its claim of unfair competition, as well as defendants’

cross-motion on this same cause of action.
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CONCLUSION

For the reasons set forth above, the Court grants plaintiff's motion For
summary judgment, on the issue of liability, on its claim of copyright infringement. As
for plaintiff's common law claim of unfair competition, the Court finds that there remains
a dispute as to material facts between the parties. Therefore, the Court denies plaintiff's .
request for summary judgment on this issue, as well as defendants' cross-motion for
judgment in its favor.

A conference is scheduled for March 20, 1997, at 4:30 p.m., by which time
the parties are directed to present the Court with a case management plan addressing how
the measure of relief for the copyright infringement claim will be determined, and

proposing a schedule for proceeding to trial on the claim of unfair competition.

SO ORDERED

Dated: New York, New York
February?, 1997
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Barbara HAYBECK, Flaintiff,
Y.

PRODIGY SERVICES COMPANY, a
Partnership of Joint Venture with IBM
Corporation
and Sears Roebuck and Co., and Jacob Jacks,
Defendants.

95 Civ. 9612(SS).

United States District Court,
S.D. New York.

Nov. 12, 1996.

Customer who bought time oa company’s
computer service and who had unprotected sex with
company’s employee who was positive for Human
Immunodeficiency Virus (HIV) and who met
customer in on-line company sex chat room brought
action against company, alleging that, under theories
of respondeat supenor or negligent hiring and
reteation, company was responsible for employee’s
transmission of the HIV virus to her. Company
moved to dismiss. The District Court, Sotomayor,
J., held that: (1) employee was not acting within
the scope of his employment with company when,
outside the plece of employment, he decided to
conceal his HIV status from, and have unprotected
sex with customer and thus, company could not be
held liable, under the doctrine of respondeat
superior, for employee’s conduct, and (2) customer
did not establish that company's hiring or retention
of employee was negligent under New York law
because customer did not allege that company knew
that employee was concealing his HIV status from
sex partners or was having unprotected sex with
them.

Motion granted.

{1] MASTER AND SERVANT ¢= 329

255k329

Because determination of whether a particular act
was within the scope of servant’s employment for
purposes of respondeat superior liability is so
beavily dependent on factual considerations, the
_question is ordinarily one for the jury under New
York law; bowever, where court takes as truc all
- the facts alleged by plaintiff and concludes that the
conduct complained of cannol be considered as a
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matter of law within the scope of the employment,
then court must dismiss complaint for failure to state
claim.

(1] MASTER AND SERVANT &= 332(2)
255k332(2)

Because determination of whether a particular act
was within the scope of servant’s employment for
purposes of respondeat superior lisbility is so
heavily dependent on factual comsiderations, the
question is ordinarily one for the jury under New
York law; however, where court takes as true all
the facts alleged by plaintiff and concludes that the
conduct complained of cannot be comsidered as a
matter of law within the scope of the employment,
then court must dismiss complzint for failure to state
claim.

(2] MASTER AND SERVANT &= 302(2)
255k302(2)

Under New York law, courts look to the following
factors in considering whether a particular act falls
within employee’s scope of employment for
purposes of respondeat superior lizbility:
connection between the time, place, and occasion for
the act; history of relationship between employer
and employee as spelled out in actual practice;
whether act is one commonly done by such
employee; cxteat of departure from normal methods
of performance; and whether the specific act was
one that - employer could have reasonably
anticipated.

[3] MASTER AND SERVANT <= 302(2)
255k302(2) :

Under New York law, employee was not acting
within the scope of his employment with company
which sold time on its computer service when,
outside the place of employment, he decided to
conceal his positive Human Immunodeficiency Virus
(HIV) status from, and have unprotected sex with,
company's customer whom he met in an on-line
company sex chat room and thus, company could
not be held liable, under the doctrine of respondeat
superior, for the nondisclosure off duty conduct of
employee, even if it acquiesced in the conduct by
accepting the benchit of increased customer use of its
services from employee's sexual activity.

(4] MASTER AND SERVANT &= 302(1)
255k302(1)
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Under New York law, even where employee does
not act within the scope of his employmeat,
employer may be required to answer in damages for
the tort of an employee against a third party when
employer has cither hired or retained the employee
with knowledge of employee’s propensity for the
sort of behavior which caused the injured party’s
harm.

[S] MASTER AND SERVANT ¢= 303

255303

Customer who purchased time from company on its
computer scrvice and who engaged in unprotected
sex with company's employee who was Human
Immunodeficiency Virus (HIV) positive and who
met customer in on-line company sex chat room did
not establish that company's hiring or retention of
cmployee was negligent under New York law;
customer did not, and presumably could not, allege
that company knew that employeec was concealing
his HIV status from his sex partners or was having
unprotected sex with them and the conduct
complained of, whether it was the act of sex or
employee's failure to disclose his HIV status, took
place outside of employer's premises and without
employer’s chatiels.

{6]) MASTER AND SERVANT <= 302(1)
255k302(1)

Under New York law, when employee’s conduct is
beyond the scope of employmeat, employer’s duty
to third parties 1o prevent misconduct is limited to
torts committed by employees on employer's
premises or with employer’s chattels,

*327 Parker & Waichman, Jerrold S. Parker,
Great Neck, NY, for Plaintiff.

Phillips Nizer Benjamin Krim & Ballon, L.L.P.,
New York City (Perry S. Galler, Thomas G.
Jackson, Liza M. Cohn, Michael Fischman, of
Counsel), for Defendants Prodigy Services
Company, Interoational Business  Machines
Corporation and Sears Roebuck and Co., Inc.

OPINION AND ORDER
SOTOMAYOR, District Judge.
In this diversity action, plaintiff alleges that she

" contracted the HIV wvirus from Jacob Jacks
(hereinafter  “Jacks®), [FNI] an employee of
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defendant Prodigy Services Company (hereinafter
“Prodigy®), whom plaintiff first mel in an on-line
Prodigy sex chat room. Plaintiff conteads that
under theories of respondeat superior or negligent
hiring and reteation, Prodigy is responsible for
Jacks® transmission of the HIV virus to her because
Prodigy knew that Jacks hed the AIDS virus and
knew that Jacks was having sex with customers he
met on-line. Prodigy moves pursuant to
Fed.R.Civ.P. 12(b)X6) to dismiss the complaint on
the ground of failure to state a claim upon which
relief can be granted. For the reasons to be
discussed, defendant’s motion to dismiss is granted.

* FN1. Jacob Jacks is belicved to be deceased at this
timc. Ahhough named in the complaint, neither
Jacks nor his estate have been served in this action.
(Defs’ Mem. at 3).

*328 BACKGROUND

Plaintiff's complaint alleges that Prodigy injured
plaintiff by its negligent conduct in allowing their
employee, Jacob Jacks, to have sexual intercourse
with customers with the knowledge that Jacks had
AIDS. Although the complaint asserts that
Prodigy's conduct injured plaintiff, it does not
explain how. [FN2] Plaintiff's Affidavit and
Memorandum of Law in Opposition to the instant
motion, however, explain that after Jacks denied
being HIV positive, plaintiff bad sexual intercourse
with him and contracted the AIDS virus. (Haybeck
Aff; Pl.Mem. at 4-5).

FN2. The Complaint merely asserts:  “[tJhat by
reason of the foregoing, plaintiff Barbara Haybeck
sustained severe and permancnt personal injurics,
became, sick, sore, lame and disabled, suflcred
mental anguish, was confined to hospital, bed and
home and may, in the future, be 5o confined; was
incapacitated and {sic] from attending to her usual
duties and may in the future, be so incapacitated,
plaintiflf was and is substantially psychologically
damaged., and plainliff was otherwise damaged.”
{Compl. | 152.)

The facts, assumed to be true for purposes of this
motion, are that:

At some time prior to November 11, 1994 the

plaintiff Barbara Haybeck became a customer of

the defendant Prodigy. Prodigy sold time on their

computer service and Barbara bought same. Jacob
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Jecks was an employee of Prodigy. Mr. Jacks
was a sexual predator who had full blown AIDS, a
fact known and admitted by Prodigy....

By using his position as an employee of Prodigy,
Jacks was able to spend countless hours on-line
with plaintiff while he was at work at Prodigy's
offices. In addition, Jacks gave plaintiff moaths
of "free time* on the Prodigy network, as well as
unlimited use of his own Prodigy sccount. The
motive for this conduct was solely to eatice
Barbars Haybeck, by any means necessary, into &n
illicit and aberrant relationship that resulted in her
having & conseasual sexual relationship with
Jacks. Both before and during this relationship,
Jacks repeatedly denied having AIDS. Thereafter,
and as a direct result of this sexual relationship,
Barbara Haybeck contracted AIDS--from which
she will die.

(Pl.’s Mem. at 4--5.)

Plaintiff conteads that Prodigy “should have taken
special precautions 1o prevent™ Jacks' conduct.
{Compl. { 150) Plaintiff also insists that her injuries
were "due solely to the negligence, carelessness,
recklessness and gross negligence of the defendants
in their ownership, operation, management, repair
and control of their agents, servants, employees and
their on-line network and through no fault of lack of
care on the part of the plaintiff.” (Compl. { 151.)

Defeadant argues, however, that Prodigy is not
responsible for plaintiff's contraction of the AIDS
virus from Jacob Jacks because Jacks' sexual
intercourse with plaintiff fell outside the scope of his
employment. Further, it maintains that Prodigy
owed no duty to plaintiff to "[i]nvolve itself in her
personal or sexual conduct,” (Def Mem. at 17),
because Prodigy was forbidden by law and public
policy either to inquire into Jacks® HIV status or to
control his relations with persons outside the work
environment. (Def.Mem. at 18--21.) Defendant
also contends that plaintiff's consent to the sexual
union was an “unforesecable superseding act® which
“absolve[s]* Prodigy of “any possible liability.*
(Def.Mem. et 22), Finally, defendant urges that
plaintiff cannot satisfy the jurisdictional threshold of
$50,000 required for diversity jurisdiction because
she accepted a contractual limitation of liability with

_ Prodigy that limits her recovery to an amount below
the threshold. (Def.Mem. at 24—-25.)

DISCUSSION
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A district court’s function on & motion to dismiss
under Fed.R.Civ.P. 12(b)(6) is to assess the legal
feasibility of the complaint. Kopec v. Coughlin,
922 F.2d 152, 155 (2d Cir.1991). The issue "is not
whether a plaintiff will ultimately prevail, but
whether the cleimant is eatitled to offer evidence to
support the claims.” Scheuer v. Rhodes, 416 U.S.
232, 236, 94 S.Cr. 1683, 1686, 40 L.Ed.2d 90
(1974). Allegations contained in the complaint must
be construed favorably to the plaintiff. Walker v.
New York, 974 F.2d 293, 298 (2d Cir.1992), cert.
denied, 507 U.S. 961, 113 S.Ct. 1387, 122 L.Ed.2d
762 (1993). Dismissal *329 is warranted only
where “it appears beyond doubt that the plaintiff can
prove no set of facts in support of his claim which
would entitle him to relief.” Ricciuti v. N.Y.C.
Transit Authority, 941 F.2d 119, 123 (2d Cir.1991)
{quoting Conley v. Gibson, 355 U.S. 41, 4546, 78
5.Ct. 99, 10102, 2 L.Ed.2d 80 (1957) (footnote
omitted)).

In considenng a Rule 12(b)(6) motion, a court
must look to: (1) the facts stated on the face of the
complaint; (2) documents appended to the
complaint; (3) documents incorporated in the
complaint by reference; and (4) matters of which
judicial notice may be taken. Hertz Corp. v. City of
New York, 1 F.3d 121, 125 (2d Cir.1993) (citing
Allen v, WestPoint-Pepperell, Inc., 945 F.2d 40, 44
{2d Cir.1991)). See also Samuels v. Air Transport
Local 504, 992 F.2d 12, 15 (2d Cir.1993) (same).
In this case, [ take judicial notice of the facts alleged
in plaintiff's affidavit submitted in opposition to the
instant motion because the facts explain the
predicate for plaintiff's cause of action.

I. Scoi:c of Employment

[1] The central issue in this case is whether Jacob
Jacks® failure to disclose his HIV status before
having sexual intercourse with the plaintiff was
conduct which can be deemed to fall, as a matter of
law, within the scope of his employment with
Prodigy. I understand that “because the
determination of whether a particular act was within
the scope of the servant’s employmeat is so heavily
dependent on factual considerations, the question is
ordinarily one for the jury.® Riviello v. Waldron,
47 N.Y.2d 297, 302, 418 N.Y.S.2d 300, 391
N.E.2d 1278 (Ct.App.1979). However, where a
court takes as true all the facts alleged by plaintiff
and concludes that the conduct complained of cannot
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be considered as & matter of law within the scope of
employment, then the court must dismiss the
complaint for failure to state a claim. See, e.g.,
Rappaport v. Intemational Playtex Corp., 43
A.D.2d 393, 352 N.Y.5.2d 241 (3d Dep't.1974)
(reversing lower court for failing to dismiss where
conduct fell outside of the scope of employment as a
matter of law); cf. Petrousky v. United States, 728
F.Supp. 890 (N.D.N.Y.1990) (bolding as a matter
of law that plaintiff's supervisor was acting within
the scope of his employmeat when he libeled
plaintiff in disciplinary memoranda).

{2) In considering whether a particular act falls
within an employee’s scope of employment, New
York courts look to five factors:

(1] the connection between the time, place and

occasion for the act, [2] the history of the

relationship between cmployer and employee as
spelled out in actual practice, [3] whether the act

is one commonly done by such an employee, [4]

the extent of departure from normal methods of

performance; [5] and whether the specific act was

one that the employer could reasonably have

antictpated.
Riviello v. Waldron, 47 N.Y.2d 297, 302, 418
N.Y.5.24 300, 391 N.E.2d 1278 (Ct.App.i979).
Here, defining carefully the precise act which is the
subject of the complaint is crucial. To that end, it
must be noted that plaintiff does not complain of
Jacks® sexual relationship with her, but rather she
complains of his failure to tell her that he was HIV
positive and to engage in protected sex. In fact,
plaintiff admits that she fully conscated to the sexual
union. Plaintiff insists, however, that had she
known Jacks was HIV positive, she would never
have conseated to having sex with him. Hence, the
core of plaintif©s complaint is that Jacks® failure to
give her this information caused her injury, and it,
thecefore, is the proper focus of the scope of
employment inquiry.

[3] Can it be said, then, that Jacks was acting
within the scope of his employmeat with Prodigy
whea—outside the place of employment—he decided
to conceal his HIV status from, and have
unprotected sex with, a sexual pariner? [ conclude
the answer is no. Courts have repeatedly held that

.acts taken and decisions made on an employee's
personal time outside of work cannot be imputed to
- an employer. “New York courts have stated that
‘where an employee’s conduct is brought on by a
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matter wholly personal in nature, the nature of
which is not job-related, his actions cannot be said
to fall within the scope of his employment." *
Longin v. Kelly, 875 F.Supp. 196, 201-203
(S.D.N.Y.1995) (quoting Stavitz v. City of New
York, 98 A.D.2d 529, 531, *330 471 N.Y.5.2d
272, 274 (1st Dep't 1984)); sce also Joseph v. City
of Buffalo, 83 N.Y.2d 141, 146, 608 N.Y.S.2d
396, 629 N.E.2d 1354 (Ct.App.1994) (police
officer not acting within the scope of his
employment when he lefi a service revolver where a
child found it, even where a municipal law required
the officer to have the gun nearby for emergencies);
Kelly v. City of New York, 692 F.Supp. 303, 308
(S.D.N.Y.1988) (city not liable for assault by city
corrections officer where "[i]t is undisputed that the
incideat ... arose from a prior personal dispute®);
Forester v, State, 645 N.Y.S5.2d 971 (Ct.Claims
1996) (state not responsible where SUNY instructor
assaulted student, even where the "acts occurred on
school property and during school hours®).

In cases specifically involving sexual misconduct
by employees, New York courts have carefully
avoided extending liability to employers. See, e.p.,
Joshua §. v. Casey, 206 A.D.2d 839, 615 N.Y.S5.2d
200 (4th Dep’t 1994) (holding that a priest’s sexual
abuse of a child was, as a matter of law, not within
the scope of employment); Kirkman v. Astoria
General Hospital, 204 A.D.2d 401, 611 N.Y.S5.2d
615 (2d Dep’t 1994) (hospital security guard who
raped a minor child was not acting within the scope
of his employment); Koren v. Weihs, 190 A.D.2d
560, 593 N.Y.5.2d 222 (Ilst Dep't 1993)
(psychotherapist who had sex with patieat under the
guise of treatment was not acting within the scope of
his employment); Noto v. $t. Vincent's Hospital,
160 A.D.2d 656, 559 N.Y.§5.2d 510 (Ist Dep't)
(plaintiff “failed to allege facts on which the
existence of a viable claim ... could be predicated”
where she complained that her psychiatrist "engaged
in sexua! relations with her after she had been
discharged, and after he had ceased treating plaintiff
as his patient™), appeal denied, 76 N.Y.2d 714, 564
N.Y.5.2d 718, 565 N.E.2d 12569 (Ct.App.1990);
Heindel v. Bowery Savings Bank, 138 A.D.2d 787,
525 N.Y.S.2d 428 (3d Dep't 1988) (mall’ security
guard’s rape of fifteen year old girl “was in no way
incidental to the furtherance of [the employer's]
interest™ and was “committed for personal motives®
and was "a complete departure from the normal
duties of security guard.”); Comell v. State, 60
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A.D.2d 714, 401 N.Y.S.2d 107 (3d Dep’t 1977)
(“homosexual attack® committed by attendant at
mental institution upon a patient was “obviously
neither within the scope of the attendant's
employmeat nor done in furtherance of his duties to

his employer®).

In Tomka v. Seiler Corp., 66 F.3d 1295, 1317
{2d Cir.1995), the Court of Appeals held that “an
employer is not liable for torts committed by the
employee for personal motives unrelated to the
furtherance of the employer’s business.” In that
case, plaintiff had been 1o a business dinner with
several supervisors and co-employees when the
group became highly intoxicated and a supervisor
Iater sexusally assaulted her. The Court viewed the
asssult as “s complete departure from the normal
duties of a Seiler employee.” Tomka, at 1318, In
the instant case, the imposition of respondeat
superior liability would be even more troubling
because even if the sexual activity at issue furthered
Prodigy's business by increasing 2 customer's use of
its services, as alleged by plaintiff, the true conduct
of which she complained is Jacks® failure to reveal a
private medical condition while engaging in an off-
duty, intimately personal act.

The purely personal decision by Jacks whether to
disclose a medical fact about himself cannot be said
to have furthered his employer’s business. Rather,
his decision to conceal his HIV status arose from a
purely personal motivation. Therefore, just as New
York courts have held that assaultive behavior
arising from personal motivations do not further an
cmployer's business, even where it is committed
within the employment context, see ¢.g., Heindel v.
Bowery Savings Bank, 138 A.D.2d 787, 525
N.Y.S.2d 428 (3d Dep't 1988) (mall secunty
guard’s rape of fifteen year old girl “was in no way
incidental to the furtherance of [the employer’s]
interest® and was "committed for personal motives®
and was “a complete departure from the normal
duties of security guard.™), so here must I conclude
as a matter of flaw that Jacks' conceaiment of his
HIV status arose from personal motivation and
cannot be considered as within the scope of his
employment.

. One New York court has found that where “the
business purpose alone would not have® prompted
- the conduct complained of, there *331 can be no
finding of employer liability. See Rappaport v.
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International Playtex Corp., 43 A.D.2d 393, 397,
352 N.Y.5.2d 241, 246 (3rd Dep't 1974) (in
automobile sccident involving salaried company
sales agent traveling to home of a girlfriend where
he intended to do employment-related paperwork,
court finds that sales agent was not acting within the
scope of cmployment and respondeat superior did
not apply). Here, even if Jacks' conduct arose in
part out of his intent to further the business of
Prodigy in that his sexual relationship with plaintiff
began on line and arguably encouraged plaintiff to
use more Prodigy services, there is no “"business
purpose” which “alone® would have compelled Jacks
either to have sex with plaintiff or to hide from her
the fact that he had AIDS,

Therefore, considering the factors outlined in
Riviello, [ find, as a matter of law, that Jacks®
failure to reveal his HIV status before having sex
with plaintiff cannot be deemed to be within the
scope of his employment. There is no "connection”
in either “time, place, [or] occasion” between his
status as a Prodigy employee and his failure to
reveal his medical condition to his sex partner. Any
“history of the relationship between [Jacks] and
[Prodigy] as spelled out in actual practice™ only
reveals at best, accepting plaintiff’s allegations as
true, that Prodigy knew that Jacks bad AIDS and
that he was having sex with customers. It does not
reveal that Prodigy knew that Jacks was failing to
inform his sex partners that he carried the AIDS
virus or that Prodigy did more than remain silent in
the face of Jacks® conduct. Clearly Jacks' act,
whether it was his sexual conduct or his failure to
reveal his medical condilion, cannot be considered
"one commonly done by such an employee™--there is
no allegation that technical advisors in positions
such as Jacks® commonly have sex with customers or
failed to reveal the fact that they carried
communicable disecases. Finally, Jacks® conduct was
obviously a "departure from normal methods of
performance,” and even if Prodigy knew that Jacks
was having sex with customers, it could not
“reasonably have anticipated” that Jacks was doing
so without revealing his medical condition. See
Rivicllo v. Waldron, 47 N.Y.2d 297, 302, 418
N.Y.S.2d 300, 391 N.E.2d 1278 (Ct.App.1979).

As an additionzl consideration, [ note that by
imposing respondeat superior liability on an
employer in a case such as this, | would be setting a
precedent under which employers would be forced
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to monitor, and in some cases control, not only the
health of their employees, but also the most intimate
aspects of their off-duty lives. Such monitoring
would contravene clear law and public policy that
prohibits employers from inquiring into the HIV
status of employees and attempting to control their
off-duty behavior with others. See Americans with
Disabilities Act, 42 (LS.C. § 12101 et seq.
(prohibiting discrimination in the workplace based
upon an employee's health condition); N.Y.Exec
Law § 296 (prohibiting discrimination against
persons because of their disability); Whalen v. Roe,
429 U.S. 589, 599, 97 S.Cx. 869, 876, 51 L.Ed.2d
64 (1977) (explaining that within the constitutional
right to privacy there is an "individual interest in
avoiding disclosure of persoasl matters®); Griswold
v. Connecticut, 381 U.S, 479, 85 S.C1, 1678, 14
L.Ed.2d 510 (1965) (recognizing a right of privacy,
particularly in matters of sexuality); Doe v. City of
New York, 15 F.3d 264, 267 (2d Cir.1994) (
“Clearly, an individual's choice to inform others
that she bas contracted what is at this point
invariably and sadly a fatal, incurable disease is one
that she should mormally be allowed to make for
herself. This would be true for any serious medical
condition, but is especially true with regard to those
infected with HIV or living with AIDS, considering
the unfortunately unfeeling attitude among many in
this society toward those coping with the disease. ®);
Doc v. Kohn Nast & Graf, P.C. 866 F.Supp. 190
(E.D.Pa.1994) (law firm prohibited from searching
plaintiff's office upon suspicion that he had AIDS).
Given the legal and policy limitations on an
employer’s ability either to control the off-duty
conduct of its employees or to disclose the medical
conditions of its employees, I find as a matter of law
that Prodigy cannot be held lisble for the non-
disclosure off-duty conduct of its employee, even if
it acquiesces in the conduct by accepting the benefit
of increased customer use of its services from that
employee's sexual activity.

*332 Il. Prodigy's Negligeat Hiring and Reteation
of Jacks

(4) Even where an employee does not act within
the scope of his employment, "an employer may be
required to answer in damages for the tort of an
.employee against a third party whea the employer
has eijther hired or retained the employee with
- knowledge of the employee’s propensity for the sort
of behavior which caused the injured party’s harm.*
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Kirkman v. Astoria General Hospital, 204 A.D.2d
401, 611 N.Y.S.2d 615 (2d Dep't 1994) (citing
Detone v. Bullit Courier Service, Inc., 140 A.D.2d
278, 279, 528 N.Y.S5.2d S75 (lst Dept.1988)).
Here, plaintiff contends that evea if Prodigy is oot
vicariously liable for Jacks' cooduct, it is
nevertheless liable for its negligent hiring and
retention.of him &s an employee whom they knew to
be infected with AIDS and baving sex with Prodigy
customers. (Compl. at 1] 155-169).

[5) What plaintiff fails to allege, however, is that
Prodigy knew that Jacks was having unprotected sex
with customers without informing them that he
carried the AIDS virus. This is a eritical distinction
because it was not Jucks' having AIDS nor Jacks'
having sex with customers which was tortious under
the law. Rather, it was Jacks' having unprotected
sex with others without informing them that he was
HIV positive that plaintiff argues is tortious.
Compare Maharam v. Maharam, 123 A.D.2d 1685,
510 N.Y.S.2d 104 (ist Dep't 1986) (holding that
“wife stated legally cognizable causes of action
{against husband] for wrongful transmission of
genital herpes .on theories of either fraud or
negligeace”™) and Doe v. Roe, 157 Misc.2d 690, 598
N.Y.5.2d 678 (Justice Ct.1993) (explaining that
"New York recognizes a cause of action for
intentional or negligent communication of a venereal
disease™) with id. 598 N.Y.S5.2d at 693 (dismissing
action, inter alia, because “persons who engage in
unprotected sex, at a time of the prevalence of
sexually transmitted diseases, including some that
are fatal, assume the risk of contracting such
discases. Both parties in an intimate relationship
have a duty adequately to protect themselves. When
on ventures out in the rain without an umbrella,
should they complain when they get wet?”).
Because plaintiff here has not, and presumably
cannot, allege that Prodigy knew that Jacks was
concealing his HIV status from his sex partners or
was having unprotected sex with them, plaintiff
cannot argue that Prodigy’s hiring or reteation of
Jacks was negligent. See Kirkman v. Astona
General Hospital, 204 A.D.2d 401, 403, 611
N.Y.S.2d 615, 616 (2d Dep’t), leave to appeal
denied, 84 N.Y.2d 811, 622 N.Y.5.2d 913, 647
N.E.2d 119 (Ct. App.1994) (employer not liable for
negligent hiring or reteation of mall security guard
who raped a customer where there was no showing
that the empioyer had any knowledge of employee's
propensity or history of such misconduct); Comell
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v. State, 60 A.D.2d 714, 401 N.Y.S.2d 107 (3d
Dep't 1977) (bolding that where “nothing in the
record indicates that the [employer] either knew or
should have known of [the employee's] alleged
dangerous homosexuzl tendencies,” no liability for
negligent hiring or retention of the employee could
be found), aff'd, 46 N.Y.2d 1032, 416 N.Y.5.2d
542, 389 N.E.2d 1064 (Ct.App.1979).

(6] Further, under New York law, when an
employee’s conduct is beyond the scope of
employment, an employer's duty to third partics to
prevent misconduct "is limited to torts.committed by
employees on the employer’s premises or with the
cmployer’s chattels....” D'Amico v. Christie, 71
N.Y.2d 76, 87, 524 N.Y.5.2d 1, 6, 518 N.E.2d
896 (Ct.App.1987). Here, the conduct complained
of, whether it is the act of sex or Jacks® failure to
disclose his HIV status, unquestionably took place
outside the employer’s premises and without the
employer's chattels.

CONCLUSION

For the reasons discussed above, defendant's
motion to dismiss for failure to stale a claim is
GRANTED, and the Clerk of the Court is directed
to eater judgment in Defendant Prodigy’s favor,
dismissing the complzint with prejudice, [FN3] The
Clerk of the *333 Court is also directed to dismiss
the action against Jacob Jacks without prejudice
pursuant to Fed.R.Civ.P. 4(m) in that plaintiff has
not served Jacks within the 120 days specified by
the rule and has failed to demonstrate cause for such
failure.

FN3. In light of my finding that the action is
dismissed for failure to state a claim, | do not reach
Prodigy's argument that plaintiff cannot meet the
threshold  jurisdictional amount  for  diversity
jurisdiction. '

SO ORDERED.

END OF DOCUMENT
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FISHER SCIENTIFIC COMPANY, Plaintiff,
Y.

CITY OF NEW YORK; New York City Coundil;
Andrew Stein, as President Thereof;
Charles Millard, C. Virginia Fields, Lawrence A.
Warden, Jose Rivera, Rafael
Castaneira-Colon, Walter L. McCaffrey, Karen
Koslowitz, Annette Robinson, Susan
Alter, as Council Members Constituting the
Committee on Civil Service and Labor
of the New York City Council, Defendants.

No. 92 Civ. 8774 (SS).

United States District Court,
5.D. New York.

Jan. 29, 1993,

Employer sought to enjoin city and city council
from proposing, holding hearing on, or ratifying
resolution expressing negative opinion about
employer's labor negotiations. Employer requested
preliminary and permznent injunclive relief. After
trial, the District Court, Sotomayor, J., held that
employer, which hired replacement workers during
tabor dispute, failed to show that it would suffer
trreparable harm if city and city council were not
cajoined from ratifying resolution expressing
negative  opinion  about  employer’s  labor
negotiations and thus, employer was not entitled to

permaneat injunction.
Injunctive relief denied and complaint dismissed.

(1) CONSTITUTIONAL LAW &= 70.1(1)
92k70.1(1)

Courts’ foray into ongoing legislative activity
should be restrained by healthy respect for

separation of powers; implicit in that doctrine, and

intertwined with requiremeat of ripeness, is notion
that court should give legislative body the
opportunity to avoid running afoul of the
Coastitution.

[2] CONSTITUTIONAL LAW &= 70.1(1)
92k70.1(1)

. Court may order legislative body to adopt particular
act if legislators have signed consent decree stating
- that they would do so.
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[3] LABOR RELATIONS ¢= 994

232Ak994

Employer, which hired replacement workers during
labor dispute, failed to show that it would suffer
irreparable harm if city and city council were not
enjoined from holding hearing on or ratifying
resolution stating that employer’s use of replacement
workers called into question the quality of its
medical and laboratory supplies and recommending
that city agencies buy supplies from companies other
than employer, and thus, employer was not eptitled
to permanent injunction; employer was unable to
ideatify even one customer that expressed concern
over proposed resolution and resolution might
undergo substantial modification before passage or
might not be passed at all.

*23 Pitney, Hardin, Kipp & Szuch, Morristown,
NI, for plaintiff; by Sean T. Quinn.

City of New York, Law Dept., New York City,
for defendants; by Lawrence S. Kahn.

Shea & Gould, New York City, for Intervenor
Intern. Broth. of Teamsters, Steel, Metal, Alloys
and Hardware Fabricators and Warehousemen,
Local 810, AFL-CIO; by Eve I. Klein, Joshua A.
Adler, Mark S. Weprin.

MEMORANDUM OPINION AND ORDER
SOTOMAYOR, District Judge.

Plaintiff Fisher Scientific Company ("Fisher®)
seeks to.enjoin defendants, the City of New York,
the New York City Council ("City Council”), the
City Council’s Committee on Civil Service and
Labor (the "Committee®) and the members of the
City Council (collectively, the "City Defendants®),
from holding a hearing on or proposing, endorsing,
or ratifying Resolution 910. Resolution 910
expresses a negative opinion about Fisher’s [abor
negotiations with the [nternational Brotherhood of
Teamsters, Steel, Metal, Alloys and Hardware
Fabricators and Warehousemen, Local 810, AFL-
CIO (the "Union"), notes that Fisher's' use of
replacement workers calls into question the quality
of its products, and recommends that City agencies
buy medical and taboratory supplies from companies
other than Fisher until Fisher rehires its ‘Union
workers, The parties agreed Lo combine the trial on

Copr. ¥ West 1997 No claim to onig. U.S. govt. works

CLINTON LIBRARY PHOTOCOPY



812 F.Supp. 22
(Cite as: 812 F.Supp. 22, *23)

the merits on Fisher's application for a permanent
injunction with the preliminary injunction heanng.
For the reasons stated below, Fisher's application
for injunctive relief is DENIED and the Complaint
is dismissed. In addition, Fisher's request for an
injunction pending appeal is DENIED.

I. Background

A. The Eveats Giving Rise to This Action

Fisher manufactures and distributes medical,
laboratory, and scientific equipment.  Fisher’s
Esstern  Distribution Ceater ("EDC®), in
Springfield, New Jersey, serves as a regional
warchouse snd distribution point for medical and
laboratory equipment, such as microscopes and test
tubes.

Since 1967, Fisher and the Union have been
parties to  successive collective  bargaining
agreemeats covering EDC employees. The most
recent collective bargaining agreemeat expired by its
own terms on October 21, 1991 and certain Union
employees at the EDC then began to strike. Fisher
opcrated the EDC with a reduced crew of
supervisors and temporary replacements until
February 1992, whea it permanently replaced the
economic strikers at the EDC.  Since the strike
began, negotiations between the parties have been
unsuccessful.

By letter dated November 12, 1992, Yvonne
Gonzalez, Assistant Counsel to the Spcaker of the
City Council, notified Fisher that the City Council’s
Committee would be holding a hearing on
Resolution 910. Resolution 910 observes that
Fisher "offered their warchouse employees {at the
EDC] the ultimatum of accepting 2 450% increase in
the employee contribution to the health insurance
premium, or going out on strike,” and that Fisher
rejected & cost-saving proposal by the Union and
instead *24 “permanently replaced those 77 long-
service, experienced workers.® Resolution 910 goes
on to oote that *[t]he quality of the products now
offered by Fisher to medical institutions of the City
of New York is compromised by the company's use
of inexperieaced replacement workers.” For those

-reasons, the City Council would resolve to
recommend “that every cily agency that buys
" medical and laboratory supplies from Fisher
Scientific seek alternative sources for products,” and
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that the City Council notify Fisher that its action
“violates acceptable labor relation standards, and
that the City of New York will seek to give
preference to alternative suppliers ustil the [EDC)
warchouse employees are rehired and reinsured.

A Committee hearing was originally scheduled for
December 9, 1992. Fisher advised Ms. Gonzales
that it believed that the proposed hearing on
Resolution 910 constituted an unlawful interference
with the collective bargaining process. Two days
later, Fisher brought this action pursuant to 42
U.S.C. § 1983, alleging that the Committee's and
Council’s actions on Resolution 910 would violate
its federal right to collective bargaining. Fisher
sought a Temporary Restraining Order ("TRO"),
and preliminary and permaneat relief from any
actions by the City Defendants on the proposed
resolution.

At this Court's hearing on the application for a
TRO, City Defendants announced that the
Committee hearing on Resolution 910 was
postponed unti! January, 1993. In addition, the
Union eatered an appearance, secking to intervene
in this action, as of right or by permission, or,
alternatively, lo pariicipate in the proceedings as
amicus curiae. [FN1] The Court did not grant the
temporary injunctive relief that Fisher sought,
finding that the adjournment of the hearing removed
the immediate threat of irreparable injury, and that a
bajance of the equities favored affording the City
Defendants the opportunity to respond fully to
Fisher’s application. The City Defendants,
however, were ordered to notify the Court st least
seven days prior to "any hearing on Resolution 910
or any other resolution or action similar thereto
which relates to the labor dispule or the collective
bargaining negotiations between [Fisher] and [the
Union).”

FN1. The Union has satisfied the requirements of
Fed R.Civ.P. 24{a)}(2) and its unopposcd motion to
intervenc as of right is granted. See, ¢.g.,
Farmland Dairies v. Comm. of New York Stalc
Dept. of Agriculture, 847 F.2d 1038, .J043 (2d
Cir.1988). The Court need nol consider the
Union's alicmsative motions to  intervenc
permissively, pursuant to Fed.R.Civ.P, 24(b)}{2). or
to appcar as amicus curiac.

A hearing was held in January on Fisher's
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application for a preliminary injunction. The Court
has granted the parties® request that, pursuznt to
Fed.R.Civ.P. 65(s), the preliminary injunction
hearing be combined with the trial on the merits on
Fisher's request for permanent injunctive relief.
Timely notice bas now beea given that a Committee
hearing on Resolution 910 is scheduled for February
1, 1993.

B. The City Council and Its Resolutions

A short review of the powers and procedures of
the City Council, as well as the path by which 2
resolution is enacted, and its subsequent effect,
illuminates the issues that this case preseats.

The City Council and its committees possess and
exercise all of the legislative power of the City of
New York. The City Council's powers include the
exclusive authority to adopt 1ocal laws and to adopt
and modify the budget for New York City. In
addition, the City Council has the authority to
provide an opportunity for discussion of matters of
public concern and to provide a forum for public
comment on such issues through a public hearing
process. Finally, the City Council, or any of its
standing or special committees, may investigate any
matters within its jurisdiction relating to the
“property, affairs or government of the City."
Charter of New York City § 29, The City Council
is also charged with the regular review of the
aclivities of New York City agencies. Id.

To implement these responsibilities and mandates,
the City Council has previously *25 held two
different types of hearings. On the one hand,
following the notorious fire at a Bronx social club
that resuited in the death of over cighty people, a
City Council committee conducted a vigorous full-
scale investigation and public inquiry, that resulted
in strong criticism of New York City's regulation of
clubs. In cootrast, other hearings have been
convened to provide fora for discussion end public
commeat upon issues of public concern. According
to the City Defendants, the hearing on Resolution
910 falls into this latter category of less formal
inquiries,

Pursuant to City Council rules, a public hearing
must be held before a committee may vote on a
* resolution. [FN2] If a Committee then chooses to
vote on the resolution, and a majority of the
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committee’s members approves the resolution, it is
then presented to the full City Council for
consideration, where it may or may not be
approved. A proposed resolution may be amended
at numerous stages in the process. In contrast to a
bill for a local law, no mayoral approval is required
for a resolution: once the City Council passes the
resolution, no further activity is roquired. In
addition, unlike a local law, which has binding force
and effect, a resolution such as that conceming
Fisher is merely hortatory, with no binding effect.

FN2. There is a narrow exception for those
resolutions that arc introduced at & meeting of the
full Counci! for immediate considerstion.
Resolution 910 docs not fall within this exception.

II. Discussion

The purpose of a preliminary injunction is “to
protect plaintiff from irreparable injury and to
preserve the court’s power to render a meaningful
decision after z-trial on the ments.,® Wright &
Miller, 11 Federa! Practice and Procedure § 2947;
Abdul Wali v. Coughlin, 754 F.2d 1015, 1025 (2d
Cir.1985). At the hearing on Fisher's application
for 2 preliminary injunction, the parties agreed that
no further evidence would be preseated at any
ultimate trial on the merits. The Court granted their
request that the trial on the merits be consolidated
with the preliminary injunction hearing, as
prescribed by Fed.R.Civ.P. 65(a)(2). See, e.g.,
MecNeil-P.C.C., Inc. v. Bristol-Myers Squibb Co.,
938 F.2d 1544, 1545 (2d Cir.1991). Thus, the trial
on the merits has already been held, and Fisher's
application for a preliminary injuaction is now
treated as a request for the permaneat injunctive
relief that Fisher sought in its Complaint.

Fisher asks this Court to enjoin City Defendants
under 42 U.S.C. § 1983 from proposing,
sponsoring, holding a hearing on, or mtifying
Resolution 910. Fisher contends that such actions
on City Defendants® part would deprive Fisher of its
federal right to engage in collective bargaining free
from state or municipal intrusion, as the .Supreme
Court has explained that right in Lodge 76, Int'l
Association of Machinists and Aerospace Workers
v. Wisconsin Employment Relations Commission,
427 U.S. 132, 140, 96 S.Ct. 2548, 2553, 49
L.Ed.2d 396 (1976) (“Machinists *), and its
progeny, including Golden State Transit Corp. V.
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City of Los Angeles, 475 U.S. 608, 614, 106 S.Ct.
1395, 1398, 89 L.Ed.2d 616 (1986) ("Golden State
19).

[1][2] The City Defendants and the Union have
offered a wide range of reasons why the Court
should not issuc the requested equitable relief,
including legislative immunity, First Amendment
rights, and lack of ripeness. Moreover, they have
drawn compelling distinctions between this case and
those labor law preemption cases on which Fisher
relies, most notably New York News, Inc. v. State
of New York, 745 F.Supp. 165 (S.D.N.Y.19%0).
However, the Court need not addréss any of these
issues at this time for the simple reason that Fisher
has failed to show that it would suffer irreparable
injury if the Court denied its application for
injunctive relief. [FN3]

FN3. This action raiscs scrious questions about the
power of a district court to enjoin legislative
activity. Il the couns could, and did, routincly
eaterizin suits conceming pending legislation, they
would be swamped with actions by citizens fearful
that the destruction of their nights was imminent.
Many of these putative suits regarding inchoate
legislation arc kept at bay by the requircement of
ripencss, which also ensures that the court hearing
such suits has the benefit of a precisc factual
framework. In addition, the courts® foray into
ongoing legislative activity should also be restrained
by & healthy respect for scparation of powers.
Implicit in that doctrine, and intertwined with the
requircment of ripeness, is the nolion that a count
should give a lcgislative body the opportunity to
avoid running afoul of the Constitution. Sce Prentis
v. Atlantic Coast Line Co., 211 U.S. 210, 227-30,
29 5.Cv. 67, 70-71, 53 L.Ed. 150 (1908). As the
City Defendants have frequently reminded the
Court, neither the Committee nor the City Council
has yet passed Resolution 910, and thcy may yod
conclude on their own that the Resolution in ils
current form is unlawful, or unwise. Therc arc
exceptions to this gencral hands-off ruk. For
example, although il is not the case here, a coun
may order a legislative body o adopt a particular
act if the legislators had signed a2 consent decree
saying that they would do so. See, c.g., Spallone
v. United States, 487 U.S. 1251, 109 S.Cx. 14, 10t
L.Ed.2d 964 (1988). However, nonc of the cascs
that Fisher cites in support of its request that this
Count stop the legislative process in its tracks
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involved injunctive relicl directed at a legislature’s
mere consideralion of a bill or resolution. See,
€.g.. Golden State { (city unlawfully conditioned n
franchisc rencwal on the setilement of a labor
dispute); Machinists  (overtuming  statc
commission’s order that Union ceasc and desist
from certain activitics); New York News (State
Department of Labor enjoined from convening
board of inquiry). However deeply troubled this
Count may be about the reach of a district court's
power into the kgislative process itself, there is no
nced to address that question today because of
Fisher's failure in this case to demonstrate that it
will suller irreparsble harm absent injunctive relicf,

%26 (3] It is well established that a party seeking a
permanent injunction must demonstrate "the absence
of an adequate remedy at law and irreparable barm if
the relief is not granted.® N.Y. State National
Organization for Women v. Terry, 886 F.2d 1339,
1362 (2d Cir.1989), cert. denied, 495 U.S. 947,
110 S.Ct. 2206, 109 L.Ed.2d 532 (1990). Fisher
has not carried its burden of showing that it will
suffer irreparable harm if the Defendants are not
permanently enjoined from proposing, sponsoring,
holding a hearing on, or ratifying Resolution 910,
Consequently, its application for permanent
injunctive relief must be denied.

Fisher contends that the consideration of
Resolution 910 by the City Defendants constitutes
impermissible intrusion by & municipal govemmeat
into the collective bargaining process. At oral
argument, Fisher conceded that a statement by the
City Council members that they opposed Fisher’s
ncgotiation tactics and stance would not be
unlawful. 1t also agreed that the City Defendants
could conduct an investigation into a complaint
gbout the safety of its products. Fisher's position,
however, is that any type of hearing by the City
Defendants to express an opinion on the collective
bargaining process would be impermissibly
coercive, and irreparably harmful, by raising the
possibility of economic sanctions.

Nevertheless, Fisher has failed to iptroduce
competent evidence sufficient to convince the Court
that its faces irreparable harm. It has not shown that
the City Defendants are forcing it to lose business or
to capitulate to the Union, or that they will force it
do so. For example, Fisher was unable to ideatify
¢ven one customer that had expressed concerm over
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the proposed resolution.

Fisher also argues that the legislative process must
bo stopped now because the very passage of
Resolution 910 would perfect a solicitation of an
illegal boycott that would irreparably harm Fisher.
However, the legislative proceedings that pertain to
Resolution 910 arc still at an embryonic stage.
Resolution 910 may undergo  substantial
modification before passage or it may not be passed
at all [FN4]. Even if did pass, Resolution 910
would merely reader advice to agencies—advice
which, the City Defendants tell us, the . agencies
would be free to ignore. Fisher has failed to
introduce evidence as to how irreparsble injury
would follow the passage of a hortatory resolution.
For example, Fisher has offered no evidence that
any city agencies would follow such advice, and
could not identify any city agencies that had stopped
doing business with it as a result of the proposal of
Resolution 910. For that matter, Fisher introduced
no evidence on the *27 portion of business that it
does with city agencies. Fisher's counsel simply
noted that after the Boston City Council passed a
resolution nearly identical to Resolution 910, a
Boston newspaper article reported that a hospital
administrator there agreed with the boycott.

FN4. An action for damages or for an injunction
against implementation of Resolution 910 would
therefore be patently unripe at this juncture. Sec,
e.g., New Orleans Public Service, Inc., v. Council
of City of New Orleans, 491 U.S. 350, 371-73, 109
S.Ct. 2506, 2520, 105 L.Ed.2d 298 (1989)
(ripeness  holding in Preatis directed  against
“interference with an ongoing legislative process™).

There is also no support for Fisher's contention
that a legislative hearing would be coercive because
it would present Fisher with the Hobson's choice of
not defending itself, or of being forced 1o protect its
interests at a hearing by disclosing its collective
bargaining stance. Fisher, however, has failed to
demonstrate that its absence from the hearning would
necessarily result in the passege of Resolution 910,
or that evea if Resolution 910 did pass, irreparable
harm would follow. Further, there is no merit to
Fisher's suggestion that if it attended a hearing, it
would be forced to reveal confidential bargaining
goals and strategies that would compromise its

- collective bargaining position in abrogation of its
federal rights. Even if the hearing did tum to the
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question of Fisher's negotiation strategy, which may
or may not happen, Fisher would not be forced to
reveal anything. The City Defeadants have
expressly disclaimed their subpoena powers for the
hearing. Unlike the enjoined proceedings in New
York News, in which the parties would have been
“{clompelled to produce documeats and testify
under oath setting forth their bargaining positions, "
745 F.Supp. at 169, the contemplated hearing in this
case would not be coercive. It will neither *disrupt
the ncgotiations® nor “impact upon the positions of
the parties.” 745 F.Supp. at 170. Thus, Fisher has
made no showing that its non-coerced attendance at
a hearing held in conjunction with a legislature's
consideration of o non-binding resolution would
constitute  such  impermissible  governmental
intrusion as to resull in irreparable harm.

In sum, Fisher has not convinced the Court that
the consideration of Resclution 910 by the City
Defendants is cocrcive in any way. Fisher has
simply failed to demonstrate that it will suffer
irreparable harm, and absent such proof, injunctive
relief cannot issue. N.Y. State National
Organization for Women v. Terry, 886 F.2d at
1362. This is not to say that Fisher may never have
a meritorious claim against the City Defeadants.
Indeed, some of Fisher’s suggestions regarding
Resolution 910 are quite troubling. For example,
Resolution 910 states at the outset that °[t]he quality
of the products now offered by Fisher to medical
institutions of the City of New York is compromised
by the company's use of inexperienced replacement
workers.” Yet, counsel for the City Defendants
admitted during oral argument that the Committee
had received no complaints from Fisher's customers
questioning the quality of its products, Fisher's
observation that Resolution 910 may erroneously
and unjustifiably raise the specter of a health and
safety threat in order to act as an economic bludgeon
is indeed alarming. The Court, however, cannot
address this concem in view of the scanty record
assembled so far and in light of the inchoate
character of the resolution.

III. Conclusion :

For the reasons stated above, the Union's motion
to intervene as of right is GRANTED. Fisher's
molion for a preliminary injunction, as well as its
current request for permanent injunctive relief, is
DENIED and the Complaint is dismissed. Finally,

Copr. © West 1997 No claim to orig. U.S. govt. works

CLINTON LIBRARY PHOTOCOPY



812 F.Supp. 22
(Cite as: 812 F.Supp. 22, *27)

because the Court concludes that there is little
likelihood of irreparable harm to Fisher if the City
Defendants continue to consider Resolution 910 in
sccordance with the normal legislative procedures,
Fisher's request for a Fed.R.Civ.P. 62(c) injunction

peading appeal is DENIED.
SO ORDERED.

END OF DOCUMENT

Page

Cops. © West 1997 No claim to orig. U.S. govt. works

CLINTON LIBRARY PHOTOCOPY



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

004. form RE: Draft Questionnaire (20 pages) n.d. P2, P6/b(6)
COLLECTION:

Clinton Presidential Records
Counsel's Office

Doug Band ' o
oA on Rumber 20 CLINTON LIBRARY PHOTOCOPY
FOLDER TITLE:
Personal Data Questionnaire [3]
2009-1007-F
dbl213
RESTRICTION CODES
Presidential Records Act - [44 U.S.C. 2204(a)| Freedom of Information Act - (5 U.S.C, 552(b)}
P1 National Security Classified Information [(a)(1) of the PRA] b(1) National security classified information |(b)1) of the FOIA]
P2 Relating to the appeintment to Federal office [(a)(2) of the PRA) b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a}{3) of the PRA| an agency [(b)}(2) of the FOIA]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violate a Federal statute [{b)(3) of the FOIA)
financial information [{a}(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
PS5 Release would disclose confidential advice between the President information [(b)}{4) of the FOIA|
and his advisors, or hetween such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invasion of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b}6) of the FOIA}
personal privacy [(a)(6) of the PRA) b(7) Release would disclose information compiled for law enforcement
purposes [(bX7) of the FOlA]
C. Closed in accordance with restrictlons contained In donor's deed b(8) Release would disclose information concerning the regulation of
of gift. financial institutions [(b)(B) of the FOIA|
PRM. Personal record rnisfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysical information
2201(3). concerning wells [(b)(9) of the FOIA)

RR. Document will be reviewed upon request.



