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[These are the page proofs of a forthcoming article for publication in the Suffolk UniverSity Law 
Review.] 

fU.E:A."\SOTOMAYO Oct J0/111516 Mon ll:S?pm 

11~ Po/ih1!4 
Returning Majesty To The Lat.. A Modem Approach· 

Hon. Sonia Sotomayor' and Nicole A. Gordon" 

Even after participating in many different aspects of the practice of law, 
it is still possible to retain an enthusiasm and love for the law and its 
practice. It is also exciting to address futun: lawyers about the practice of 
law. This is not easy to do, unfortnnately, in the context of recurring pub­
lic criticism about the judicial process. t 

The public expects the law to be static and predictable. The law, how­
ever, is nncettain and responds to c!vmging cin:nmstaDCes. To the public, 
justice means that an obviously comet conclusion will be reached in 
every case. But what is "comet" is often difficult to discern when the law 
is attempting to balance competing interests and principles, such as the 
need to protect society from drugs as opposed to the need to enforce our 
constitutional right to be free from illegal searches and seimres.2 A con-

• This Article is based upoo a spcccb thal Judge Socomayor dcli=od in Fcbrual}' 1996 as part 
of the Dooalmc Leet=: Series. The Doaahue Lcct=: Series is a pognm inslitutcd by the S#J{oU 
UnN<nlty /Jzw Rnlew 10 COllUUUDOiale thc Hoaorablc Fnalc J. Doaalmc. former faculty member. 
trustee. aod in:asuru of Suffoll: Uai>asity. Tbe Lcct=: Series ..,.... as • trihutr: 10 Judge Doaahue0

1 

accomplishments in CDCOUngiog acadcmie exoclleDoc " Sulrollc Uai>asity Law School. Each 1cctun: 
in lhc sc:ric:s is designed to lddrcss ton' t oracy lep1 issues and expose the Saffolk University 
community 10 outsUnding alllhorilics in varioos fields of law. 

t Judge. Uaitod Sta1cS Dislric:I O>arl. Soathcm Dislric:I of New Y cxlc; A.B. 1976, PrinceWa 
Uai>asity; JD. 1979, Yale Law Sc:bool. Judge Socomayor pce-iiously pnic<iocd as a commercial litiga­
tion pattner at Pavia & Han:oart, a New Ycxlc Clty law finn, and ICrYCd as a member of thc New 
Yod: Clty C.mpoign Fiaat1ce Board. thc New Ycxlc Slale Mottpge ~. and the Puerto Rican 
Lcpl Defcme and Education Pand. Prior 10 CDICring privale pracliee. Judge Sotomayor was an Assis-
tant Dislric:I Allomcy in New Ycxlc County. . 

tt E<eeulioc Dircetor, New Yadc Clty C.mpoign Finance Boaid; A.B. 1974, Barmnl Collcge; 
J.D. 1m. Columbia Uaivasity School on.aw. Ms. Gonion bas plC\'lously sencd in o<ha.private aud 
gOYCl1UDClll positioos, including Counsel to the C>ainmn of thc New· Y cxlc SIBte Commissioo oo 
Govaameot lnl<grity. She is also !he cun<01 Prcsidc"1 of thc Council oo ClovamueotaJ E'lhics Laws 
(CXXlEL). !he ambtcUa organintioo for cdiics._ lolJb7ilig. campaign finance, and froedom of infonna­
tiou ogcucies in !he Uaitod Sta1cS and Cauada. ibc views expn:sscd in this alticlc arc nor ncoessarily 
thooc of the New York Gty C.mP"iP Finance -.j. Ir C0GEL. 

I. S.e, e.g., KuhariDe Q. Seelye. Dale. Cid"I 'Criris'"io the Courts. Attacl:J AppoinlmalU by 
Clinton. N.Y. T!MEs, AfK. 20, 1996." Al (dcs<ribiD& Seoalor Dole's criticism of liberal iclooloe of 
CliDloo judicial appointments aud "'-ic:an Bar Acsndation); John Stoad. Protea Us FTom legal 
Valliiru, WAJJ.. Sr. J. Jao. 2. 1996. " I (assertittc damage ,,,....- baw: clooe 10 society 

-..maI" -cd will> harm lawyas do); Doo Yao - Jr. Group Uriu More Savmr, For Law­
ym, N.Y. TDa!s, Nov. 10, 199S, at Bl (divnuiftl New Yadc Sta1c commi11Ce'1 rccommendariom for 
impcovUlg 1epl systrm and mmbs<ring pab1ic criDcism). · 

2. S.e fm<ral/y S WAntE R. 1-"'AVI!. Sl!Alal AND SE1Z1Jll!: A TU!ATISE ON THE Rlllk1H 
AMamMENr (3d ed. 1996) (explainiog exdusioouy l1lle prOl<dS COOSlitutioaal right to be secan: 
apiost ~le searches and seizun:s). 
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fused public, finding itself at odds with the results of particular judicial 
dec_isions, experiences increased cynicism about the law. 3 

Unfortunately, lawyers themselves sometimes feed that cynicism by 
joining a chorus of critics of the system, instead of helping to reform it or 
helping the public to understand the conflicting factual claims and legal 
principles involved in particular cases.' Similarly, instead of attempting to 
control criminal or unethical conduct occurring in our profession, and 
promoting the honorable work of most of us, many lawyers respond by 
denigrating the professionals in certain practice areas, like personal. injury 
law. Further, many neglect to focus on the core issues that rightly trouble 
the public, such as whether there is fraud and deceit in the prosecution of 
claims, and if so, what we should do about it. 

Today, we need to discuss how we can satisfy societal expectations 
about 'The Law" and help create a better atmosphere in which public 
officials, and especially lawyers and judges, can inspire more confidence 
and respect for the "majesty of the law" and for the people whose profes­
sional lives are devoted to it. 

I. THE LAW As A DYNAMIC SYSTEM 

The law that lawyers practice and judges declare is not a definitive, 
capital "L" law that many would like to think exists. In his classic work, 
Law and the Modem Mind, Jerome Frank aptly summarized the paradox 
existing in society's attitude towards law and its practitioners: 

The lay attitude towards lawyers is a compound of contradictions, a 
mingling of respect and derision. Although lawyers occupy leading posi­
tions in government and industry, although the public looks to them for 
guidance in meeting its most vital problems, yet concurrently it sneers at 
them as tricksters and quibblers. 

Respect for the bar is not difficult to explain. Justice, the protection of 
life, the sanctity of property, the direction of social0.control-these funda­
mentals are the business of the law and of its ministers, the lawyers .... 

3. Set Judge Baer's Mtss, N.Y. TIMES, Apr. 3, 1996, Bl Al4 (aiticizing federal judge's reversal 
of initiaJ exclusion of drugs and confession as unconstitutional seizure): stt also Bruce D. Collins, 

. l.A'yman's View of Lawyers Ignores t~ Bar's Good Deeds, CORP. l.EOAL TIMES, Mar. 1996, al 8 (ex­
pressing concern that public may judge entire profession based on mass tort and divorce attorneys). 
According lo one editorial, "[o]nc of the major troubles with most lawyers is that they actually believe 
their profession is making the United States a better place to live." T~ For Real Legal Reform Is 
Now, &fort Lawyers Bring Nation Down, Series: Tht Troubk with ~rs, Pr. LAUDERDALE SUN­

SEN11NEL, Jan. 4, 1996, at 14A. Further, the newspaper opined that lawyers' "continued assertion that 
the legal system works in the bcsl interest or the nation demonstrates the inuoense human capacity for. 
self-delusion." Id. · 

4. Set Max Boot, Stop Appeasing tM Class Action Monster, w'J.u. ST. J., May 8, 1996, Bl AlS 
(detailing how corporate mass-tort defense lawycn: criticiz.e class actions yet offer few alternatives or 
solutions). 

CLINTON LIBRARY PHOTOCOPY 
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But coupled with a deference towards their function there is cynical 
disdain of the lawyers themselves .... The layman, despite the fact that 
he constantly calls upon lawyers for advice on innumerous questions, 
public and domestic, regards lawyers as equivocators, artists in double­
dealing, masters of chicane.' 

3 

Frank, a noted judge of the Court of Appeals for the Second Circuit and 
a founder of the school of "Legal Realism," postulated that the public's 
distrust of lawyers arises because the law is ''uncertain, indefinite, [and] 
subject to incalculable changes," while the public instead needs and wants 
certainty and clarity from the law.' Because a lawyer's work entails chang­
ing factual patterns presented within a continually evolving legal structure, 
it appears to the public that lawyers obfuscate and distort what should be 
clear. Frank, however, pointed out that the very nature of our common law 
is based upon the lack of certainty: 

The constant development of unprecedented problems requires a legal 
system capable of fluidity and pliancy. Our society would be strait-jack­
eted were not the courts, with the able assistance of the lawyers, con­
stantly overhauling the law and adapting it to the realities of ever-chang­
ing social, industrial and political conditions; although changes cannot be 
made lightly, yet law must be more or less impermanent, experimental 
and therefore not nicely calculable. Much of the uncertainty of law is not 
an unfortunate accident: it is of immense social value. 7 

Frank believed that in the complex, fast-paced modem era, lawyers do 
themselves a disservice by acceding to the public myth that law can be 
certain and stable. He advocated that lawyers themselves accept the prem­
ise that law is not a fixed concept and that change in the law is inevitable 
and to be welcomed: "Without abating our insistence that the lawyers do 
the best they can, we can then manfully [sic] endure inevitable short-com­
ings, errors and. inconsistencies in the administration of justice because we 
can realize that perfection is not possible."' 

Frank's thesis, set forth in 1930, should continue_ to attract examination 
today. It supports a pride that lawyers can take in what they do and how 
they do it. The law can change its direction entirely, as when Brown v. 
Board .of Education' overturned P/essy v. Ferguson,'0 or as the common 

5. JEROME PRANK. LAW AND nm MODERN MIND 3 {Anchor Books 1963) (1930). 
6. Id. at 5. In the preface to the sixth printing of LAW AND mE MODERN MIND, Frank took 

issue with the notion that his theories and their advocates constituted a school. Id. at viii-xii. Instead, 
Frarik prcfencd to be viewed as a "factual realist" or as he described himself, a "fact skeptic" as op­
posed to a "rule skeptic." Id. at xii. 

7. Id. at 6-7 (footnotes omitted). 
8. Id. at 277. 
9. 347 U.S. 483 (1954). 

10. 163 U.S. 537 (1896). 
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law has gradually done by altering the standards of products liability law 
directly contrary to the originally restricted view that instructed "caveat 
emptor."" As these cases show, chang1>-sometimes radical change---<:an 
and does occur in a legal system that serves a society whose social policy 
itself changes. It is our responsibility to explain to the public how an often 
unpredictable system of justice is one that serves a productive, civilized, 
but always evolving, society. 

Lawyers must also continually explain various reasons for the law's 
unpredictability. First, as Frank explains, laws are written generally and 
then applied to different factual situations. 12 The facts of any given case 
may not be within the contemplation of the original law." Second, many 
laws as written give rise to more than one interpretation (or, as happens 
among the circuit courts, differing or even majority and minority 
views)." Third, a given judge (or judges) may develop a novel approach 
to a specific set of facts or legal framework that pushes the law in a new 
direction." Fourth, the function of the law at a trial is not simply to pro­
vide a framework to search for the truth, as understood by the pub.lie, but 
it is to do so in a way that protects constitutional rights." Against these 
and other constraints, including, as Frank observed, an unknown fac­
tor-Le., which version of the facts a judge or jury will credit-<:ompetent 
lawyers are often unable to predict reliably what the outcome of a particu­
lar case will be for their clients." 

11. See W. PAGE KEEToN ET AL., PROSSER AND KEEroN ON lHE LAW Of TORTS §§ 95-96, at 
677-83 (5th ed. 1984) (outlining movement from notion or caveat emptor to liability for losses caused 
by defective products); REsrATEMENT (SECOND) Of TORTS § 402A cml b (1965) (detailing common 
law evolution or liability roi defective products). . 

12. See FRANK. supra note S, al xii (describing how courts apply legal rules to unique cases). 
13. See id. at 127-28 (crif:icizing mechanistic approach to law that would trc.at people like mathe­

matical entities lo acltieve predictability). 
14. See id. al 121 (discussing stalistical evidence concerning difference between judges). 
15. See Jeremy Paul, First Principles, 25 CONN. L. REV. 923, 936 (1993) (discussing how cases 

or first impression force judges to create law and affect law's unpredictability). 
16. See United States v. Filani, 74 F.3d 378, 383-84 (2d Cir. 1996) (discussing varied goals of the 

trial in American jurisprudence). In Filani, the United States Court of Appeals for the Second Circuit 
considered a drug conviction based on the judge's improper questioning of the defendant. Id. at 382-
83. In discussing the history and role of lrial judges in England and lhc United States, the court stated: 

One of lhe reasons for allowing an E.nglish judge greater latitude to interrogate witnesses is 
that a British trial, so it is said, is a search for the truth. In our jurisprudence a search for 
the truth is only one of the trial's goals; other important values-individual freedom being 
a good example-arc served by an attorney insisting on preserving the accused's right to 
remain silent or by objecting to incriminating evidence sci7.cd in violation of an accused's 
Fourth Amcndmc:nt rights. The successful assertion of these rights docs not aid-and may 
actually impcdc--thc search for truth. 

Id. at 384. 
17. FRANK. supra note 5, al xiv-xv. Of course, there arc many ·instances in which lawy~ can 

predict reliably what the outcome of a particular case will be. See Rodney J. Uphoff, The Crimin.al 
Def~nse 1.Awyer as Effective Neg'otiator: A Systtmatic Approach. 2 Q.JNJCAL L. REV. 73, 83-86 (1995) 
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This necessary state of flux, as well as our reliance on the adversary 
system, give rise to a cynicism expressed by Benjamin Franklin in the 
mid-seventeen hundreds, but equally reflective of the public mood today: 

I know you lawyel'S can with ease 
Twist words and meanings as you please; 
That language, by your skill made pliant, 
Will bend, to favor every client; 
That 'tis the fee limits the sense 
To make out either side's pretense, 
When you peruse the clearest case, 
You see it with a double face. . . . 
Hence is the Bar with fees supplied;­
Hence eloquence takes either side. . .. 
And now we're well secured by law, 
Ti/(the next brother find a flaw." 

This image raises perhaps the greatest fear about the role of law and 
lawyers: that on the same facts, and presented with the same law, two 
judges or juries would reach different results in the same case because of 
a lawyer's presentation. '9 Whether the concern is that only the wealthy 
can afford the best lawyers, or simply that the more "eloquent" attorney 
can get a better result, it is an intimidating possibility to a public that 
seeks certainty and justice from the law. From the vantage of a judge, 
however, it is not a correct or complete picture of what happens in the 
courtroom. ·(In extreme cases, of course, a lawyer (or a judge or jury) can 
be entirely incompetent or otherwise entirely fail to do a proper job.) To 
the extent judges and juries reach different results, however, much more, 
as Frank observed, may be attributable to the reality that judges and juries 
react differently to facts because their life experiences are different."' 
Working from the same facts and within the confines of the same law, 
however, it seems that gross disparities in resul.t do not frequently oc­
cur.21 But the law does evolve, and to assist its evolution and at the same 

(analyzing systemic pressures co plea bargain in criminal casCs). Cases char: reach the trial stage do not 
reflect the multitude of cases resolved early-even before the complaint stage-precisely because the 
parties have quite a clear cxpectaJ:ion of how their case would be decided. See id. at 83 (noting some 
defendants readily admit guilt and acknowledge responsibility for wroags committed). 

18. Benjamin Franklin, Poor Richard's Opinion, in LAw: A TREASURY OF ART AND l.JTERAnJRE 
151, ISi (Sara Robbins ed., 1990). 

19. Compare BMW v. Gon:. 116 S. a. 1589. 1592-94 (1996) (considering constitutionality of $2 
million punitive damages award for undisclosed automobile paint repairs), with Yates v. BMW. 642 
So. 2d. 937, 938 (Ala. Civ. App. 1993) (noting jury in virtually identical Alabama fraudulent car re­
painting lawsuit awarded no punitive damages), cert. quas~d as improvilhnrly granred by, 642 So. 2d 
937 (Ala 1993). -. 

20. See FRANK. 1upra note 5, at xii-xiii (rccogniring judge and juries bring personal prejudices to 
trials). 

21. This conclusion is based both on pe~onal experience as a judge and on the statistically small 
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time maintain their own credibility, lawyers must dispel the view that they 
are dishonest, dissembling, hypocritical, or that Ben Franklin's description 
is correctly derisive.22 

· 

Frank's point that the public fails to appreciate the importance of indef­
initeness· in the law must be addressed through better education of the 
public by lawyers and others, including government officials. 23 In addi­
tion, the public has other needs relating to the law: the need, for example, 
for lawyers to act honorably, beyond what any law, regulation, or pro­
fessional rule may require. This need requires a different response. 

II. MORALITY IN PlJBLIC SERVICE 

What are our expectations of lawyers, judges, and of public servants 
generally? Over the years, the response to scandal and disappointment in 
lawyers and in our public officials has varied. A history of ethical codes 
that have apparently not provided sufficient guidance to practitioners has 
recently led to tighter restrictions. In the public sphere, we have for some 
time been engaged in passing laws and regulations intended to curb un­
worthy behavior." This may not always be adequate for public officials 
or for lawyers. Some would argue that reliance on regulations alone de­
fuses the notion of personal responsibility and accountability. 

Charles Dickens on a visit to the United States in the nineteenth century 
described his sorrow when confronted with the American approach to 
regulating gifts to public servants: 

The Post Office is a very compact and very beautiful building. In one of 
the departments, among a collection of rare and curious articles, are 
deposited the presents which have been made from time to time to the 

number of jury verdicts set aside or new trials ordered by judges. Of course, case law principles re­
quire that appellate courts give jury verdicts a great deal of dcferencC. See Honda Motor C.O. v. Oberg, 
114 S. a. 2331, 2336-38 (1994) (stating civil jury verdicts historically afforded deference on judicial 
review unless damages too large); United States v. Powell, 469 U.S. 5'1. 67 (1984) (commenting that 
deference to jury's collective judgment brings clement of finality to criminal process); Binder v. Long 
Island Lighting Co .• S7 F.3d t93. 201-02 (2d Cir. 199S) (finding appellate court grants "strong pre­
sumption of concctncss" when reviewing whether jury verdict "seriously erroneous"); Piesco v. Koch, 
12 F.3d 332, 345 (2d Cir. 1993) (requiring "seriously erroneous .. verdict for grant of new trial); 
Dunlap-McCutlcr v. Riese Org., 980 F.2d IS3, IS8 (2d Cir. 1992) ("'!uiring "egregious" jury verdict 
for new lrial): Smith v. Lightning Bolt Prods., Inc., 861 F.2d 363, 370 (2d Cir. t988) (noting no new 
trial unless verdict '"seriously erroneous" or miscarriage of justice). 

22. See Franklin. supra note 18, at 151 (expressing cynicism loward attorney's role in courtroom). 
23. See Roberta Cooper Ramo, law Day More Important than Ever for Keeping Strong, CHI. 

DAILY L. 81.IU-, Apr. 27, 1996, at 8 (emphasizing importance of legal profession keeping citizenry 
well informed about Constitution and legal system). 

24. See infra note 26 and accompanying text (discussing laws· .. dcsigned to prevent and punish 
public corruption); note 27 and accompanying text (describing laws and regulations applicable to pub­
lic affairs); note SS and accompanying text (outlining rule of professional responsibility prohibiting 
lawyer-client sexual relations). 
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American ambassadors at foreign courts by the various potentates to 
whom they were the accredited agents of the Republic; gifts which by 
the law they are not permitted to retain. I confess that I looked upon this 
as a very painful exhibition, and one by no means flattering to the na­
tional standard of honesty and honour. That can scarcely be a high state 
of moral feeling· which imagines a gentleman of repute and station likely 
to be corrupted, in the discharge of his duty, by the present of a snuff­
box, or. a richly-mounted sword, or an Eastern shawl; and surely the 
Nation who reposes confidence in her appointed servants, is likely to be 
better served, than she who makes them the subject of such very mean 
and paltry suspicions." 

7 

There is indeed a national plethora of legislation at every level of gov­
ernment restricting activities of go_vernment officials.26 This legislation, 
among other things, controls the receipt of gifts; limits the amounts of 
fees, and honoraria and outside employment; restricts post-employment 
contact with government; curbs the extent of political activities; requires 
the acceptance of the lowest (but not necessarily best) bids on government 
contracts; and sets prohibitions on the man_ner and ways in which to ad­
dress financial and other conflicts." These rules are extremely important, 
even vital, notwithstanding Dickens' eloquent statement to the contrary. 
They protect the public from many kinds of inappropriate influences on 
government officials, and they perform another crucial service in provid­
ing guidance to and protecting those they regulate. Public servants have 
sometimes walked a fine line or walked over the line between gifts and 
bribes." If specific rules have their place, however, that does not mean 
that we should limit the standard we apply to public officials to the tech­
nical question of whether those rules have been broken, rather than aspir­
ing to the highest in moral behavior. As a "Nation," we have not suffi-

25. CHARLES DICKENS, AMERICAN N()'J'B AND PJcruRES FROM ITALY 123 (Oxford Univ. Press 
1957) (I &42). It is interesting that in &gland there is now a heightened sense that laws o~ rules arc in 
fact needed to rCgulate the behavior of public officials. See CoMMITTEE ON STANDARDS IN PUBLIC 
LIFE, FIRST REPORT, 1995, Cmnd 28SO..I, al 3 (urging remedial legislative action to counter public 
discontent with ethical standards of public officials). 

26. See, e.g., 18 U.S.C. § 201 (1994) (forbidding public official from seeking or receiving bribe to 
influence performance of official act); 18 U.S.C. f 666 (1994) (prohibiting agent of state, local or 
lndian tribal govemrncnt from soliciting or receiving bribe); MAss. GEN. LAws ch. 268A, ff 1·25 
(1994) (setting forth antibribcry and conflict of interest laws for state, county and municipal employ­
ees). 

27. See generally COUNCJL ON GoVERNMEKTAL ETHICS l.Aws, UiE COUNcn.. OF STArn GoV'TS, 
COGEL BLUE BOOK (Joyce Bullock ed., 9th ed. 1993) (compiling infonnation on laws governing 
campaign finance, ethics, lobbying and judicial conduct nationwide). 

28. See Jane Fritsch, TN Envelope, Pkase: A Brilll's Not a Bribe When /i's a Donation, N.Y. 
nMES. Jan. 28, I 996, at DI (revealing sublle distinction between illegal bribes and legal campaign 
contributions to politicians); Stephen Kurkjian, Ferber'1 Convic1ion sPUrs Widening of Probe, BOSTON 
GLOBE. Aug. 1 S. 1996, at BS (reporting planned investigation of Massachusetts politicians after cor· 
ruption conviction of former financial advisor lo state agencies). 
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ciently emphasized the importance of professional morality in public ser­
vice, whether among our government officials or our lawyers. Instead, we 
overemphasize social morality, concentrating on personal scandals that we 
cannot regulate, then pass detailed rules, hoping to elevate professional 
behavior in that way. If we limit our expectations to what is specifically 
regulated (and sometimes over-regulated), we may in effect degrade the 
offices and the people who hold them. 

In other countries, public morality is approached differently. In Europe, 
for example, public officials often have greater discretion, are better paid, 
and are held to higher standards of behavior, in some instances resigning 
their office if there is the hint of financial scandal in their work.19 

The tolerance in this country for questionable behavior by public offi­
cials is illustrated by the persistence of extremely troubling-but le­
gal-practices in the public arena. In one of the murkiest and least well­
controlled areas, we find ourselves debating what the quid pro quo's are 
for campaign contributions. Here we have abandoned standards we would 
surely apply in any other context. We would never condone private gifts 
to judges about to decide a case implicating the gift-givers' interests.'° 
Yet our system of election financing permits extensive private, including 
corporate, financing of candidates' campaigns, raising again and again the 
question what the difference is between contributions and bribes and how 
legislators or other officials can operate objectively on behalf of the elec­
torate.'' Can elected officials say with credibility that they are carrying 
out the mandate of a "democratic" society, representing only the general 
public good, when private money plays such a large role in their cam­
paigns? If they cannot, the public must demand a change in the role of 
private money or find other ways, such as through strict, well-enforced 
regulation, to ensure that politicians are not inappropriately influenced in 
their legislative or executive decision-making by the interests ·that give 
them contributions.'' As Congress revamps many. questionable practices, 
including the receipt of gifts from lobbyists, it must monitor to the 
public's satisfaction both whether inappropriate acti:vity is being left un-

29. St!t! gt!nerally Mark Davies, ~ Public A.dministrativt! lAw Context of Ethics Rt!quirt!ments 
for Wt!SI Gt!rman and Amt'rican Public Officials: A. Comparativt! Analysis, 18 GA. J. IITT'L &. COMP. 
L. 319 (1988) (detailing differences between ethics regulations for American and German public offi­
cials). 

30. q. Scott D. Wiener, Note, Popular Justict!: Stall! Judicial Elections and Procedural Due 
Process, 31 HARV. C.R.-C.L. L. REv. 187, 194 (1996) (discussing Texas attorney Joe Jcmail's $10,000 
campaign contribution to judge in Texaco-Pennzoil case). 

31. See Fritsch, supra note 28, at DI (reporting influence of special interest money as serious 
political issue). 

32. St!t! Jamin Raskin & John Bonifaz., The Constitutional lmpt!rative and Practical Supt!riority of 
Democratically Financed Elections, 94 COLUM. L. REV. 1160, I 160 (1994) (proposing replacement of 
fcdcra.I election finance system with 1ota1 public financing of congressional campaigns). 
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regulated and whether laws and regulations that are put in place are ac­
tually enforced. The continued failure to do this has greatly damaged 
public trust in officials and exacerbated the public's sense that no higher 
morality is in place by which public officials measure their conduct. 

Similarly, the public wonders whether lawyers have enforceable rules of 
self-government or any kind of defined morality. Professional codes tend 
to speak in tenns of ethical presumptions, without prescribing what law­
yers should do in specific, troubling situations. For example, almost all 
professional codes require that a lawyer should represent a client zealously 
within the bounds of the law and may not suborn perjury or the creation 
of false documents." But no rule guides a lawyer who is merely left with 
a firm and abiding conviction that what is being said or proffered by a 
witness or client is false. Rules might be ill-suited to answer such dilem­
mas, but moral imperatives, or what Lord Moulton described in 1924 as 
"Obedience to the Unenforceable," may be more helpful." 

Lord Moulton, to be sure a man of his time, spoke of Obedience to the 
Unenforceable as a standard that people live up to despite the fact that no 
law can force them to do so." He gave as an example the conduct of the 
men aboard the Titanic who, facing imminent death, nevertheless adhered 
to the principle that women and children should be saved first: 

Law did not require it. Force could not have compelled it in the face of 
almost certain death. It was merely a piece of good Manners .... The 
feeling of obedience to the Unenforceable was so strong that at that ter­
rible moment all behaved as, if they could look back, they would wish to 
have behaved." 

Our public officials and lawyers should also be prepared to adopt a 
culture that depends upon subjective accountability as well as well-de­
fined, consistent rules and regulations: 

The difference between the true lawyer and those ·men who consider the 
law merely a trade is that the latter seek to find ways to permit their 
clients to violate the moral standards of society with9ut overstepping the 
letter of the law, while the former look for principles which will per­
suade their clients to keep within the limits of the spirit of the law in 
common moral standards. 37 

33. See MODEL RUl..ES OF PROfESSJONAL CONDUCT Rule 3.3 (1995) (noting candor toward tribu­
nal prevents lawyer from offering false evidence); MODEL CODE OF PROFESSIONAL REsPONSmll.ITY 
EC 7-1, 7-6 (1983) (declaring lawyer's duties lo client and legal system). 

34. Lord Moulton, Law and Manners, All.AfmC MON'llil..Y, July 1924, at I, I. Lord Moulton, a 
judge and member of the British Parliament, served as Minister of Munitions for Great Britain al lhc · 
outbreak of World War I. Id. 

35. Id. 
36. Id. at 4. 
37. PIERO CALAMANDREI, EULOGY OF JUDGES 45 (John Clarke Adams & C. Abbott Phillips, Ir. 
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ill. 'nm BAR'S REsPONSIBILITY 

What is the responsibility of a practicing lawyer, and how could 
lawyers' behavior be changed in ways to encourage greater respect for the 
legal profession?. To take one example of a tolerated but unacceptable 
pattern, let us examine the lying and misrepresentation that occurs in 
court. 

Lawyers are not routinely confronted with the clear-cut dilemma that a 
client proposes to "lie" on the stand. A client presents a version of the 
facts, and lawyers rarely have independent, first-hand knowledge of them. 
(In criminal cases, clients frequently choose not to take the stand, often on 
the advice of an attorney, advice that is given for any number of reasons, 
including the risk of presenting perjured testimony.) Some number of 
these witnesses lie, including some for the prosecution and some for the 
defense, and their lawyers suspect as much. What more commonly occurs 
is that witnesses, often unconsciously, allow selectivity, prejudice, and 
emotion to color their perceptions. Even when two witnesses directly 
contradict one another, both may be "telling the truth" from their own 
point of view or to the best of their recollection. Real life is complex, and 
we have chosen to use the adversarial system to sort out the truth as best 
it can.31 

To maintain credibility in the system, however, we must study how 
well we do in fact get at the ''truth." Lying is risky in the courtroom, but 
not generally because of the threat of a perjury indictment. It is risky 
because each side has the opportunity, through discovery, independent 
investigation, and cross-examination, to expose falsehood. 39 But the ad­
versarial system may not always be wholly adequate to the task of expos­
ing wrong-doing and false or inflated claims. Empirical studies have been 
performed, for example, that examine the reliability of witnesses and ju­
rors.'° Many factors influence witnesses and juries, including subcon­
scious racism and other prejudices. As a profession, we should seek, based 

trans .. 1942). 
38. See S!SSfl.A BOK. LYING: MORAL CHOICE IN Pueuc AND PRIVATE LIFE 158-59 (1978) (ana· 

lyzing how adversary system sometimes encourages attorneys to argue credibility of knowingly pcrju· 
rious clients). 

39. &e FED. R. av. P. 26-37 (setting forth rules governing depositions and discovery in federal 
civil cases); FED. R. CRIM. P. 16 (establishing rules of evidentiary disclos~ by both government and 
defendant in criminal cases); FED. R. Ev10. (JJ1 (allowing impeachment of witness' credibility). 

40. See generally JEFFREY T. FREDERICK, THE PsYOIOLOOY OF nm AMERICAN JURY (1987) (pre­
senting social scientific research on jury behavior and persuasion); SAUL M. KAsSIN & LAWRENCE S. 
WRIGHTSMAN, THE AMERICAN JURY ON TRIAL: PsYOIOLOOICAL PERsPECTIVES (1988) (analyzing jury 
reliability and phases of jury trial); Christopher M. Walters, Note, Admission of Expert Testimony on 
Eyewitness Identification, 73 CAL. L. REV. 1402 (1985) (discussing expert witness reliability in eye­
witness identification cases). 
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upon empirical evidence, ways in which to improve our ability to arrive at 
the truth. If we undertake this seriously, we will not only do well by the 
cause of justice, but we will justifiably improve the public's opinion of 
our profession. 

The adversary system may also be ill-suited to resolve certain types of 
disputes such as those presented by "battles of the experts" in medical 
malpractice and many other kinds of cases. There is recurring debate about 
the ability of jurors to evaluate such evidence. The Supreme Court of the 
United States, in Daubert v. Me"ell Dow Pharmaceuticals, Inc.," has 
reacted to this debate by expanding the judge's function to require that 
scientific testimony be evaluated more stringently before it can be present­
ed to the jury. 42 Certainly, the battle of the experts undermines public 
confidence not only in the certainty of the law, but in another desired bed­
rock, the certainty of science. We must revisit whether other methods of 
inquiry into specialized areas-such as the use of court-appointed experts 
or Special Masters who share their conclusions with juries-may be more 
useful to resolve these kinds of disputes. The current system, in this par­
ticular respect, should somehow be made to work better or should be 
critically evaluated, and if necessary, replaced. 

Finally, the adversary system, almost by definition, cannot address the 
gray area of the "truth" present in most cases because the system tends to 
produce all-or-nothing winners and losers. This is why settlements and 
new forms of "alternative dispute resolution" are so important." Dickens' 
remark that honorable lawyers admonish their clients to "[s]uffer any 
wrong that can be done you, rather than come here [to the courts]," is still 
timely for many litigants." The adversary system has its limitations under 
the best of circumstances, and so we must explain why the benefits of the 
system outweigh those limitations. If, as has been said of democracy, the 
adversary system is "the worst form of Government except [for] all those 
other forms," then that is the way in which the public should understand 
it: not as a system expected to accomplish more than any system can." 

As we ponder how effective our legal system is, we must help create 

41. SO'J U.S. 579 (1993). 
42. See id. at S97 (acknowledging Federal Rules of Evidence require judge to ensure scientifically 

valid principles support expert testimony). 
43. See Abraham Lincoln, Notes for a Law Lecture. in THE OXFORD DICTIONARY OF AMERICAN 

LEGAL QUOTATIONS 302 (Fl<d R. Shapiro ed .• 1993) ("As a peacemaker lhc lawyer has a superior 
opportunity of being a good man. There will still be business enough."); Joshua A. Darrell. For Many, 
litigation Retains Important Practical Benejiu, NAT'L L. J., Apr. 11, 1994, at Cl I (discussing benefits 
of alternative dispute resolution). 

44. CHARLES DICKENS, Bl.EK HOUSE SI (Norman Page ed .• Penguin Books 1971) (1853) (quota-
tion marks omittal). · 

45. Winston ctiurchill. Speech (Nov. 11, 1947), in THE OXFORD OICllONARY OF QUOTATIONS 
202 (Angela Panington ed., 4th ed. 1992). 
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greater credibility in existing, useful mechanisms. A number of years ago, 
Judge Harold Rothwax of the Supreme Court of the State of New York 
noted his concern that illegal activities occur in the judicial system some­
times for years and that lawyers do not report them." In a heartening 
exception to this generalization, insurance kick-backs were recently ex­
posed by a lawyer who was offered one in New York." Similarly, we re­
cently have heard much about the police practice of tailoring testimony to 
avoid the suppression of evidence, an apparently common practice that 
must bC known to, or at least suspei:ted by, some prosecuting attorneys." 
Often, however, lawyers, instead of engaging in genuinely useful projects 
to ferret out fraud, tend to denigrate either the law itself or the role and 
quality of work perfonned by lawyers in the fields, for example, of per­
sonal injury or criminal defense. 

The response that can give the public confidence in our profession is 
our own leadership in weeding out the fraudulent and wrongful conduct 
that the public rightly condemns at the same time as we challenge 
overreactions that undermine the principles of our judicial system." Law­
yers have unfortunately joined the public outcry over excessive verdicts 
and seemingly ridiculous results reached in some cases.'° Legislators have 
introduced bills that place arbitrary limits on jury verdicts in personal 
injury cases." But to do this is inconsistent with the premise of the jury 
system. The focus must be shifted back to monitoring frivolous claims, 
uncovering pervasive misrepresentation in court, and educating the public 
that no system of justice is perfect. Despite occasional disappointing re-

46. See Symposium: Ethics in GoverruMnt, OTY ALMANAC, Winter 1987, at 20, 20 (noting cor­
ruption in legal system succeeds when a few good people do nothing). 

47. See Matthew Goldstein, 2J Lawyers "-"ested in Insurance ScMme: Inflating of SenkmenJs in 
Torr Cases Cha.rged, N.Y. L.J., ScpL 22. 1995, at I (reporting praise of whistlcblowing attorney who 
stated he "did what any honest citizen wouJd do"); George James, 41 Accused in an Insurance Claim 
ScMme. N.Y. TIMES, Sept. 22, l99S, at 83 (describing district attomCy's praising lawyer as "credit to 
the legal profession and the general public"). 

48. Su HAROLD l. RO'lliWAX, Gun.TY: THE COLLAPSE OF CllJMINAl. JUSTICE 63-65 (1996) (dis· 
cussing problems exclusionary nlle creates for law enforcement officers); stt also And Whal About 
Jusrict?, WAU.. ST. J., Sept. I, 1995, at A6 (discussing perjury by law enforcement officcn in OJ. 
Simpson trial and on Philadelphia police force). 

49. Cf. supra note 47 and accompanying text (dcsaibing efforts of New York attorney exposing 
fraudulent practices by plaintiff's personal injury attorneys). 

SO. Stt Was Justice Strvtd?, WALL ST. J., Oct. 4, 1995, at Al4 (publishing attorney's criticism 
of criminal trials as "indistinguishable from Roman circuses" and civil justice system as "e.qually dc­
mente<l''). 

51. Ste Common Sense Product Liability Legal Refonn Act of 1996, H.R. 481, 104th Cong. 
(limiting punitive damages in certain cases): Richard B. Schmitt, As Clinlon Vows to Veto Products· 
Liability Bill. SoTM Ask if He's Too Behollkn co Trial Lawyers, WAl.l.. ST. J., Mar. 22, 1996, at Al4 
(discussing political opposition to tort rcfonn legislation limiting man~facturcrs' liability in suits over 
defective products); Glenn R. Simpson, Trial Lawyers, After flirting With GOP in 1995, Art Sitting al 
Democratic Party's Table Again, WAU. ST. J., July 16, 1996. at Al2 (reporting presidential veto of 
congressional legislation limiting product liability damages). 
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suits, our system does have mechanisms in place that moderate jury ver­
dicts (such as judges' discretion to set aside or reduce unreasonable ver­
dicts). that allow for the discipline of lawyers, and that can result in pun­
ishment of perjurers." 

Criminal law is the most challenging arena in which to satisfy the pu!J:.. 
lie that our system adequately addresses problems of apparently wrong 
verdicts. This is largely because the public either does not understand or 
does not accept the necessity for safeguards against overzealous prosecu­
tion and the protection of certain civil liberties. The role of criminal de­
fense lawyers in particular is not well understood or sufficiently appreciat­
ed by many lawyers, much less the public. Prosecutors and government 
officials should be especially sensitive to and publicly supportive of the 
fundamental place constitutional safeguards and the defense bar have in 
our system. We must take an aggressive role in clelining our own house 
by educating ourselves and publicly supporting our colleagues who per­
form essential functions in asserting and protecting !X. constitutional rights. 
of 6efendantr.(!:_ 

If we can persuade the public that the system we have in place and the 
roles played by lawyers within that system are the best available, there 
remain ancillary issues of an ethical nature that do not necessarily involve 
what happens in the courtroom. We have an obligation, for example, to 
address professional conduct perceived by the public to be wrong even if 
it is not necessarily illegal. For example, in New York State, a recent 
study of the matrimonial bar concluded that a very significant negative 
sense exists of matrimonial practice, based on the perception that matri­
monial lawyers often take unfair financial advantage of emotionally fragile 
clients." Similarly, California found that sexual exploitation of clients 

52. &t Gasperini v. Center for Hwnanities, lnc .• 116 S. Ct. :µ11. 2214 (1996) (applying New 
York check on excessive damages to federal court); Bender v. City of New York. 78 F.3d 787, 794-95 
(2d Cir. 1996) (finding verdict of $300,700 excessive in civil rights action); Scala v. Moore 
McConnack: Lines. Inc., 985 F.2d 680. 684 (2d Cir. 1993) (finding $1...5 million verdict. for pain and 
suffering excessive); s~~ also 18 U.S.C. §§ 401-02 (granting courts power to punish contempt of 
courts• authority, including obstruction of justice); FED. R. av. P. I l(c) (providing for sanctions of 
lawyers who pursue frivolous claims and needless litigation); FED. R. av. P. 59 (empowering judges 
to grant new trials and amend judgments in nonjury ttials). 

53. s~~ Miranda v. Arizona, 384 U.S. 436, 480 (1966) (noting attorney carries out sworn duty by 
advising client to remain silent during polic.e questioning). The Miranda Court emphasized that an 
attorney's advic.e of silence in the face of criminal investigation is an exercise of "good professional 
judgment," not a reason "for considering the attorney ·a menace to law enforcement." Id.; set also 
United States v. Fllani. 74 F.3d 378, 384 (2d Cir. 1996) (noting that "'fulfilling professional responsi­
bilities 'of ~ity may become an obstacle to truthfindiag."1 (quoting Miranda, 384 U.S. at 514 
(Harlan. l .• dissenting)). 

54. Ste COMMITIEE TO ExAMINE LAWYER CONDUCT IN MATRIMONlAL AcnONS, ADMINISTRA­
TIVE BD. OF THE COURTS OF N.Y., REPORT 1-5 (1993) (idcntifyini'·criticism of divorce law system 
and proposing rcfonns and improvements for lawyers and courts); set also Carpe Diem, N.Y. LJ., 
Mar. 12, 1993, at 2 (citing report critical of divorce lawyers by New Yodc: City Department of Con-
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was a pervasive enough problem in divorce and other areas of legal prac­
tice that the California Supreme Court passed a very hotly debated profes­
sional rule setting forth a lawyer's professional obligations in these situa­
tions." 

Whether the rule will have an effect in California on the public's per­
ception of lawyers depends largely on how vigilantly their colleagues and 
others hold lawyers to the rule: Will lawyers actually be reported to the 
bar association when they are suspected of having inappropriate sexual 
relations with a client? How aggressively will they be investigated? And 
will they be held accountable if they continue to represent a client with. 
whom they are having an impermissible sexual relationship? 

Failure to enforce such a rule will again feed the public's mistrust, 
which arises in part from the sense that lawyers (and public officials), 
whose conduct is generally self-policed, protect themselves from proper 
regulation. In New York, for example, disciplinary proceedings have until 
recently been closed to protect lawyers from unjust criticism and harm to 
their reputations. Despite a recommendation by its Task Force on the 
Profession that these proceedings be made public, the House of Delegates 
of the New York State Bat Association is opposing the measure.,. Unques­
tionably, unjust criticism of a professional can be devastating. But it is 
worth examining whether that concern is better addressed by creating a 
quick, fair process for determining whether a charge is unfounded than by 
continuing a practice of not airing complaints publicly." Alternatively, we 
must find other ways to assure the public that closed proceedings are 
effective in disciplining lawyers, and we must do more to monitor them. 
One way or another, there must be convincing public justification for the 
manner in which discipline and performance is regulated. 

In the political sphere, the sense that elected officials fail to police 
themselves is equally prevalent. Partisanship is the accepted "adversarial" 
mechanism that is supposed to maintain checks and balances and protect 
the public in various contexts, including in the· fields of elections and 
campaign finance." Bipartisan commissions, such as boards oC elections 

sumer Affairs commissioner). 
SS. CALIFORNIA RULES OF PROFESSIONAL CONDUCT Ruic 3·120 (199S). 
56. Stt Gary Spencer, Stalt Bar Opposts Any Public Discipline Proctdurts, N.Y. LJ., June 27, 

1995, at I (reporting bar association refused to endorse "even the smallest step toward opening" disci· 
plinary process to public). The Association of the Bar of the aty of New York has endorsed opening 
up these proceedings. ~t Committee on Professional Discipline, ThL Confidtntialiry of Disciplinary 
Procttdings, 47 REc. Ass'N 8. OrY N.Y. 48, 60 (1992) (advocating opening process to public after 
determination that proceedings should begin). 

S1. Arguably, lawyers do not exhibit lhe same heightened scns~tivity to the plight their clients 
suffer when unfair or embarrassing information becomes public through legal proceedings. 

SS. The Federal Election CommiSsion is. for example, bipartisan by law. Stt 2 U.S.C. § 
437c(aXI) (1994) (providing that only three of six members appointed to Commission "may be affili-
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or most campaign finance agencies, often reflect a close relationship be­
tween commissioners and party politics.59 The result is often votes on 
individual matters along party lines rather than on the merits, and policies 
and procedures that favor the established parties over independent or alter­
native groups.'° By contrast, the experience of New York City's Cam­
paign Finance Board-a pioneer agency regulating New York City's pro­
gram of optional public financing of political campaigns-has been that of 
a deliberative, non-partisan board that nearly always acts unanimously and 
certainly always without regard· to party affiliation. The non-partisan cul­
ture of that board is a model for decision-making in the political sphere. 
But few legislators-including the federal Congress-are prepared to have 
their campaign finances monitored by a genuinely non-partisan, objective 
body. As a result, there are areas of activity-including campaign fi­
nance-regulation of which is vital to the health of our democracy. Yet 
bipartisan agencies with weak claim to the public's trust largely administer 
that regulation. The legislators' failure to submit themselves to meaningful 
scrutiny heightens cynicism about our elected officials, many of whom, as 
we all know, are lawyers. 

In short, we must find ways to re-evaluate and, if necessary, alter our 
methods of concluding legal and political conflicts. Next, we must find 
effective, confidence-building mechanisms for policing ourselves. Further, 
we must be prepared to entrust judgments on our own professional fitness 
not only to our colleagues, but to the public. 

IV. TuE REsPONSIBILITY OF OTHERS 

The changing nature of the law and the conduct of lawyers give the 
public understandable pause. We must not, however, fall prey to the 
public's cynicism. We must instead expect more of our profession. There 
is a limit to how far an individual lawyer can elevate the bar as a whole. 
What a lawyer can do, as argued above, is educate the public-at the very 
least in the person of his or her clients-and personally raise standards by 
living up to a code of conduct beyond what is "enforceable."· This re­
sponsibility is not confined to attorneys in private practice. The others 
who operate in or around the legal framework-judges, prosecutors, juries, 
witnesses, public officials, and the press-must also educate themselves, 
and others, and apply higher standards of conduct to their own behavior. 

ated with the same polilical party"). 

59. See Jan Hoffman, Pataki NtJnUs Close Adviser to Judicial Screening Panel, N.Y. TIMES, Sept. 
14, 1996, at 25 (reporting bar associations' criticism of governor's appointing closest legal adviser to 
corrunission on judicial nominations). · 

60. See id. (reporting criticism that appointee would serve m stand-in for governor on conunission 
recommending candidates to state's highest court). 

CLINTON LIBRARY PHOTOCOPY 
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Much distrust arises from a lack of understanding, whether about the 
purpose and role of the adversary system, the presumption of innocence, 
the right of every party to be represented by an attorney, or the facts and 
proceedings of a specific case-even a case as highly publicized as the 
OJ. Simpson trial. The limitations of the law are also poorly understood. 
We need the help of the schools, our media, and our public officials to 
communicate the values and limitations of our system of justice and to 
free us from simplistic analysis that breeds contempt. 

What we should also acknowledge, to broaden the true reach of the 
law's majesty, is the role that many influences, including the press and the 
lay public, play in contributing to our intricate legal system. 

What we .propose is as follows: 

First, lawyers must make a greater effort at educating themselves, 
their clients, and the public about the key underpinnings of our legal 
system: the reasons for the law's uncertainty; the values and limitations 
of the adversary system; and the importance of respecting every kind of 
legal practice and the role it plays in helping our society to achieve its 
goals and progress. 

Second, we must re-examine what does and does not work to bring 
about justice and consider whether we can improve aspects of our sys­
tem. Is the adversary process the best way of determining whether wit­
nesses are telling the truth or for dealing with the "battle of the experts"? 
If not, let us improve what we have, or find a better way, recognizing 
that we cannot achieve perfection. 

Third, we must instill among .ourselves and .our public officials a 
culture of a high morality, as best we can. We must determine what 
ethical guidelines are appropriate and then enforce them seriously. We 
must adopt concrete ways to recognize those among us who practice law 
at the highest moral levels. We must combine to act more honorably both 
within our own sphere and collectively as a profession, supporting each 
other in the inevitable controversies that arise "'.hen lawyers properly 
carry out responsibilities that are ill-understood by the public. 

Finally, we must enlist not only every group of our profession, iriclud­
ing judges, lawyers, legislators, and other public officials, to adhere to 
higher standards. We must also enlist ·clients, jurors, journalists, and all 
our fellow citizens, because we are all touched by the law, and we can 
all have an influence on how it evolves.61 

61. Judges generally receive criticism if lhcy iisk. or let juries ask. too many questions to witness­
es. See United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (commenting on popular notion that 
limited questioning by trial judge guards against bias); United Stales v. Ajmal, 67 F.3d 12, 14-IS (2d 
Cir. 1995) (discussing dangers of prejudice and compromise of jwur neutrality in juror questioning of 
witnesses); see also Bill Alden, Juror Inquiries Require Retrial for {Jefendant, N.Y. LJ., ScpL 22, 
1995, at I (reporting how improper juror questioning in Ajm.al case led to reversal and new trial). In 
today's media-dominated world, jurors arc more informed about legal issues than ever before. More 
explanation by judges why certain legal principles arc important or why certain evidentiary rulings 

§l.INTON LIBRARY PHOTOCOPY 
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We cannot delay in addressing these moral issues of professional con­
duct. We are faced with on-going instances of erosion in public confi­
dence. The OJ. Simpson trial and the constantly recurring investigations 
of public officials continue to subject our profession and government 
officials to public scorn and ridicule. The response, if we do not act, will 
be an increasing amount of legislation criminalizing and otherwise regulat­
ing conduct and a demoralization in the practice of Jaw and public service. 
We are losing many fine elected officials to retirement who no longer care 
to operate in a bitterly partisan and hostile atmosphere governed by few 
meaningful rules of conduct and subject to heightened and unrelenting 
personal scrutiny by the press. Among our own ranks, senior practitioners 
complain bitterly of the loss even of professional courtesy among lawyers 
and office holders. 

In Boston, lawyers call their adversaries "brother" or "sister" in court. 
Anyone who experiences the practice appreciates the grace it adds to the 
proceedings. This grace is created by the aura of respect the titles seek to 
convey. In light of the increasing call by lawyers to return to greater pro­
fessional civility, it is clear we ourselves feel and regret the loss of profes­
sional courtesy and respect.62 We must first give respect to each other and 
to the profession-in word and in deed-before we can expect the public 
to do so. 

If we act in these areas, the public discourse, the behavior of our law­
yers and public officials as well as their reputations, and, ultimately, confi­
dence in our legal system as a whole will be greatly enhanced. 

have been made may be helpful to contain speculation that can lead juries astray. Similarly, if juron 
ask questions that seek to clarify evidence. and if the practice is properly controlled, this may prcsccvc 
rather than interfere with a jury's impartiality. 

62. See Louis P. DiLon:nzo, Civility and Professionalism, N.Y. ST. BJ., Jan. 1996, at 8, 8-10, 25 
(exploring scope of decline in professionalism among attorneys, uncqvcring its cause and suggesting 
possible solutions); see generally NEW YORK STA'JE BAR AsS'N, Ctvn.nY IN LmGATION: A VOLUN­

TARY COMMm.ffiNT (1995) (explaining suggested guidelines for behavior of all participants in litiga­
tion process). 
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Notes 

Statehood and the Equal Footing Doctrine: 

The Case for Puerto Rican Seabed Rights 

Jn the near future. negotiations bctwm1 Puerto Rico and the 
United States will probably txplore statehood as an alternative to the 
island's current "commonwealth" st.atus.1 The island"s dearth of land-

I. C.ommonwt'ahh ill.Im rMant the llland mjo,.. 11:1f.pwmmmt In k>cal arfaln under 
ht own con11ilution alMI a11DC:la1ion wllh lhe Unllcd Statn unckr the Pueno Rkan 
t·rocul Rclatlom Act elf 1950, §I I, 4. 48 U.S.C. II 7Sllb). 7Sl(c) (1970). For a dl1ttr11kMI 
uf the continuln1 tkbate concnnlna lhc nature of cocnmonwnlth 11atut. .re Cabranea. 
r11erfo Hico: Our of lhc ColonU.I Closel, t"nattefll PoL'y, Wlnttt 19'19, II 66. 

The Id.and'• onxnlni «vnomic dlllkuh'" have nacnblkd dlsutlafaction •ilh the 
rom1ncM1weahh arran1c1Mnt 11MI the ltland'a political partla ire 1"Ukln1 ckm;iinda for a 
~talus rhan1e. Su, e,.., Carda h111lacqua, 20 Ynr• o/ Afllkoloni•liJJfl, S.n Juan Star, 
A11r. 2J, 1977, at 2'7, cal. 2 (allack1 on conunonwnhh 1111111 haTe broua:ht "fcJolonlaliam 
in Puerto Rku'" lu '"it. dnthbnl1: P•nfo Rica" Fufioru llil l1r.rtd Sl•t•1, Wa1h. Putt, 
Aul'. 19, 1977. al Al, cul. 8 ('"t·or the lint lime. •lrtually the whole IPftlrUm of polhkal 
"11h1lun In P1.rr10 Rkn •ppc•ml ~fore a U.N. c:ommlttce ••• and crltkbed the ltbnd'• 
c.'Ununonwcahh 11at11L '") 

S1a11:hnod ii currmtly the forttno1t ahcrnalln: to the "fnt cvll•Pt(ln1)'" common· 
wr;ihh. Gatti;a Paualat'qua, ffb,,.nic Sl•I• or IA R•,,..blic_,I', San Juan Star, Mar. s. 
1977, at 27, col 2. "fhe ldand"a &latmood rardn alnce l9SZ han: 1Tttimt lnan1inllY 
lar1cr JJC'r«nlalJt'I of ti~ ti01c0 culmlnallnii: In the 48.S"• 1hal clwy nult'f'd In 1976. ~. 
l.c·uc:r hom Mkhacl [. Ve~. Dlrttlor, Lrtal Cnumcl Stction ot the OUice nf lhc Com· 
munwl'lllhh of Plll'rto Rko lo J• A. Cabra.._ L«turn In Lmw, Yak Lmw 5'-huul (Mar. 
28, 1!1711) (on lite with Y•I• IA111 /ourMI). Ahhouch this pcrttntasc panly rcfltt1cd 
111otc11Cs a1aln11 the blancJ"1 C'GM'IOmk state under the conHnonwahh party, the 1telMI 
tuward statehood 11 clear. Pu•rto Rico: Iii• oil iuu•, II IAnM AMUJCA. PouTICAL Jlu., 
t'cb. 4, 1977, at SI. 

Prnldn1t ford's Nrw Ynr"a [ft' alltC"hood propoal aunetb .,,_ Unltrd Statn aup· 
pnrt for the ll•tC"t-KI altttnallft'. k• Pnsidrrd Proflow• Punto Rk•• Si.t•; Ur1r1 U.S. 
lniti•liw, N.V. Tlma, Jan. I, 1m, at I, col. 8. Pra&dmt-<k'Ct Carttt Indicated his will· 
h11cnn1 to support 1tatdwnl .. •111he people who Un: the"tt prefer thaL'"' C.rl•r Wri1hin1 
Pruonnrl to l'ill Sub·C•W•d Join, N.V, Tlmn. Jan. 2. 1977, •t I, col. 5 • 44, col. 5. A 
Gallu1, poll C•NMluctcd In l>tcrmbC"r 1978 found thrtt m1t of t'ft'rf Otoe AmttkaM In 
b."'"" of llatchnnd fur Punto lllc:o. Jr,4 °" M•i•"'""' 1·nor li.t• '" C.llMJI ltte. Poll, 
San Ju1n Sllr, Jan. 5, tm, at I, col. l. 

A bid for 11att'hood hf Punto llko has lncratlnl(ly bttn ~ aa lnnltablc. k• ...... 
l'11rr10 Riro T1111111bowt, \Valh. POlt, Au1. 20. 1m, at Alt, cal. I (edltorlal) (althou•h 
malnlalMI h•s f1J1.'U.-d llltk •llmlkMI on lnuc of llatrhooil lor Pucrlo Rico, '"qUl'tllon 11 
roinln1 .. ): Ramn1. ff1u P.R. l'•llftl Tlw ,.,.;,., Of No Rdurnr San Juan Star, Jan. 15, 1977, 
•t Ht, cnl. I r·i.1,.1111'1 C'aittomk ahlnri•d11n by the U.S. will lnnlt•hlr rnult In 111 rolD• 
tilt'IC polllkal al,.ir1t1lun throuah 1tatchood"). /fuf •• Nnrclhelmt'T, l'vnto Rico /J Torn 
''·" /JiJfJlllf! Owr .'krAitic St•l•tiaod Sl•IUI, N.Y. TlllK'I, A1tr. 50, 1971. II I. ml. 4 (llllchoo.I 
will 1101 ttttlwe moie than simple majorlt1 Jn .plc-lil•lti: 111nd Cmta:tta lllrly 10 u·jtt1 
llalc:houc.I petition). 
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ha~ rnourcn anti its ongoin~ ct'.ono1nic st:1gnatiun and poverty,2 

coupled with the pouihilily or o£bhore oil and 1ni11cr;.1I \veoillh,:11 \viii 
create political pressures ror Puerto Rico to dc1nand cxc.:lu!iivc 1·ights to 
exploit its surrounding scalx.'tJI in ;111 arc;1 ranRing rro1n nine to 200 

2. ke, •4·· Hort. Th• Min•r•I lndtui,-, of Punlo RUo, 2 M1N. Y.I. 62,, 624 (1974) 
(hJ.and"1 mlMral produc1lon lndude1 onl, cement. dar, lime, ult. und ancl «'''-el. and 
ttonc); l.Lns. herto Rico could ~ome II•• UHiled .Sl111lu' nCJ:I Yiirfn.,n, l>:11lla1 Tlmn 
Hculd, Aus. 14. 1977, at l·I, col. I • 1·9, cot. I (dt.c.1ftfr ul o:ippcr and nickel ckpuU11 
ra.a' allar but will nol c:utt lll:11nd'1 U!-1mic probkmt). 

Sina lhc lncrntc In oil prkc-1 In 1972, the l11and h:111 been hnct hr K"rluut ccunnmlc 
diHicullln. ~,., e4., NurdhdnM:r, 1upr111 note I, u ~. 0:11. I (Puerto Ricn hH 1,..,:n1ne 
"'welfare 1tate', with 6J rncmt of the pt,.1ul:atlun qu:allhln1 lor t'nlt'nl fuocl 11:11mps''}: 
600!. of Pi1er10 Ricoru' l11eome lklo• l"ovcrl7 I.ewl, N.\'. l'imca. J:an. I. 1977, al 5, col. 
2 ("(ulncmplormmt (over »'/.I• lnflaliun and l1l1h uan ••• ha\'C trriuuslr crippkd 

Pucrlo Rico'• rconom,'). 
!. S1udie1 have 1hown the poslibllltr of ull and a:u depo1ha from lwu lo nine mill, ••fl 

the norihern ~II• of the ht:a1MI. 1'hc: •k-puaill cotdd rM-kl •n n1inu1nl 200.000 h:arrd1 
o( oil per d:a.J, an :arnuunl 1ullkk11t lo w1•111, lhc l1b1ncl01 current d;iil, c111t1um1•lion nl 
U0.000 barrcl1. Lc-tu:r fnKll Michael L \'c,e, llircctnr, lqal l:uun-.:1 S..-cllon ul the 
Oflice ol the Cummonweahh of Pucrlu Rieu (M:ir. !I, 1!177) (nn lik: whh l'de I .• ., 
/ourr1•'>· 01hc:r rq1orll h:11"1: lndkatcd 1tfrM1lll l>lnlibUitln of Umntmtc: ur dolomite: oil 
the northern coatU. \Ynll'rn t.oc:.t1ilt1~k:11I Co1np:a11r, l1-al11.a1lon ul lh"ilrucarbon Pru~>«•• 
o( 1hc: hland ol Pucrltl Rfm, t"ln:al R~1urt 11 <•"c:h. 197S) (rt'ptut lo Punh1 RH:o \Yall'f 
Rc:ILlurcn Authuri11) (on lile whh t•I" IA• /ot1nuit). Mobil 011 Cn1pouliun ha1 nlh:n•d 
to c:11plon1: for oil In 1hn-c northern coall luc11i1N11. Lich.a, 1-;.•fllor•ddn c:11 'T1rJ ru11l••1. •.I 
Nucwo Ula, t"eb. S, 1977, •t :.!, cul. I. The di.::ov«:rf ol ma11ganne nut.Iuka, ll'llll:lllo·Jlu1"'-"il 
pdle1t c:ach co111.alnin1 a wc;illh o( cobalt, 11it:ld, CUVl'l'r, an1l nuni::.nc.•M:, h:i,·e re1l'll11l•·dl' 
bttn made within 200 miles o( PUl'rto Rku'• •1u1hc:rn co.Ill. PaaalXtlWI Christian, 
Jlo'"c'o's mfr•culous fi1#1 oil-II, San Juan St:ar, M:11r. 19, 1977, •t 24, c:nl. I. 

4. Puerto ltKo ml1h1 •l1n tttl rl1ht1 10 conj!Cf\·e and man:a1e f11hln• In a 2'00·mile 
~mic rune, u~ no1e 116 i11lr• (ddlnl11« n.unumk ront'), oll lu cua1t1. lbe Unltnl 
SULf'fi hu r«c:n1lr dttlarcd tueh • ronr. t'isherr Umtcn11ff1n and M:rn:111<"mcnt Act ol 
1976, Pub. L No;'!H·tM, ~ IOI, 90 5111. SS& (codifinl 11 16 U.5.C. I llUI (1976)): rl. In· 
formal Cum1101hc: Nc:tuli•lln1 TC'xt ol the Third United Nttk>m ConfcrC'tlCC no lhe l;aw 
of the Sc•, aru. 56, 57, U.N. l)oc. A/CoNr. 62/W.P.10 (Julr IS, 1977) (rtt .. '11ni1in1 200-milc 
exclusiYC caHM»tnk IOltc: over lh·ln1 and nonll .. lnc natural rnoura:1) (hercinahC'r ci1cd 
•• Compoaite Te••I· Althnulh Puc:r10 Rieu'• demands lor rl1hu owr the 11eahnl •nd ott• 
lhhln1 m:11n11emenl ml1ht lnmlw: a 1lmibr 200-mlle llmlt. lhe nm tkn1<1nd1 would 
lnwolw: diflerf'nt rl1h11, tnpMlllblllUd, and dutln. Com#tlfltt Conwnllon on lhe Con· 
tinental Shell of the United Nat6nn1 Cnnfc:ttnce nn lhe L:aw of lhe Sea, art. 2, U.N. Doc. 
A/CoNr. 1!/US (Apr. 29, l9ftl) (drcbrin1 riw:hll tu CXl!lult cnn1inmt:11I 1helf e1clutitt 
lu cua.ul 11.ate) lhc-1Tlnahl't cited n Cunlint-ntal Shell Corn-nitkml with O•nwntif>n (lfl 

•·i1hin1 :and OM1rn·adon t1f 1he U\i111 1t .. ,,.,1un·s of lhe High Seas o( the Unilnl f'o:atiuu• 
C:U11k1c:1sce un tht' Law o( the S...:11, an. 7, ll.N. Uuc. AJC:C1Nr, l'Jl..!"t4 (A1•r. :zM. l!l~"I 
(rnua11irin1 co:11t111il 11a1n'1 1·i1ht tu lmll'll*' r'-'anl:a1M•n1 In cnn-.·n-c ll1h bul 11rohlhili111 
diw:riminallun a1:11i111t fun:-ian flalwrmi.-11) (IM.·1d11:af1t'r ciu-d :as t·i1hln1 Oonvcn1ktt1}. 

Pllt'rlo Riat wuukl lilel, •Tl 1hc: cxrh"hc ri11;hl ln e111lorr UNI n11l11i1 the 11:111111:111 
n••1urcc1 u( the •·:.he'll. lc:e 11. 1Hr1 iHfr111. The k"k·ral 111nc111mi.-10 unrr111h •Ulhu1i,1·~ 
the Sc:crclar' of lhC' lrnrrlur "'tn 111unt tu the llltrfM·ta n~1011Ubk r1u:allli1·d hhhlc:r" lr:n1~ 
for 1tw r111lnratlu11 and 1k-,·dc'11lnM.'nt 111 lhc 111111n1.·rwC'll 1a1Mb uhdrr nallu11:11I co111tol. 
.~tt Ou•··r (~otllhM"lll:ll SIM'lf l.a'"h An ol l!I!•'·. :..'O!'>(a), 4, ll.S.C.A. " U'7fil) (\\'c.~• Su1•1'· 
l'J78). A 1.a,1nr11t nl tutah, 11 l'l"'llUin.'11. 111. • UJ7(h). Sirnllarh. T1•1i11 1ulhori1t'I a 
:O.:huul la1MI l\oard lo k-alot' lo the hl111:hc:.,.l l,\ckkr Ilic l'll•"ttallnu ;sncl c:1.11loi1;Uin11 
1h1h1i 111 its 11.1hmt'111;1"1.l l:11Mh. Sc:r Tt:l.. l'\\T. Ru. (".cl'llK: i\1111'11, tit. II, -~ ~~.Ull, .01!1 
j\'t·rnct11 1!177). Lnul,l;in:11, ion lhe ulhC"r hand, 11111hori1''1 h1 Sl:atc Mi1M.:nl Roaul 1u 
h~oc k-:11.-1 111 thr hM1kr makl111 the "bi1I mu.t a1h·a111:111:•'fH11 lu lht' •lillc:." 5re I.A. R1 "· 
sr...r. ANN. I SO:l:..'7(a) (Wnl Supp. l!l?K). In lhc Mh1h111 Lil• ol l'J75, r.1t. L\WI ANN, Iii. 
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mil~s into the sea.• The il1clusion or such a provision in Puen.o Rico's 
compact of admission could be politically necessary and practically 
essential.• 

Nevertheless. because such an agrttmcnt would grant the island 

:.!&, A I 17(A) (~upp. 1977). the Scc:rctary of Na1u111I Rcaoaftt'I of Punto Rko 11 dhtttrd 
lo obt.ain from lcatn ol aubmCTlftl lands '"the hl1hnl fhaancial rclum poalblr, conslt1cn1, 
hnwcftr, with the •Idell po.tlblc nplohalion or e•tractlon of the comrncrdal mlncnl." 
·1 hi1 hiuorr ol r•pkHu1lon of 1ubnwrlftl landa lndlca1es thal the bland would follow a 
ka1in1 prasnm ii h wae to treure lhe ri1h1 to nPlott lu tnbrd aa • ttate. 

5. Thc:rc 11 prncntlr CDnticknblc tllu«rttmmt about whc:thn Pun10 Rico or the 
United Su.tea ha1 the rl1ht to exploit lhc hi.and'• tnbrd rnoun:n. .S"e herto Rico: Ill• 
oil iuuc:, 1u1'r11 note I. at !17 (Unhc:d 51.atn and Puerto ako "warfn1 • quie.-1 but 
pc:rti11rnt ttru1111:le •. , o\'tt the bland'• tlttc to oll1hore minttal rl1h1t1: A.,all, Plttrto 
Rico r l:a Trrcrra Conlettncl• de I•• Naicionn Unldas Sobre f'I Drr«ho llcl Mar (un. 
publilhrd p:11pcr) (on lilt- with r111k I.Aw Jount1111) (hl1IMJ of hland't ellor11 to 1«urc 
ri111htt O¥er 1c:abcd u Third Unllcd N•tlona Conferf'ncc on the Law of lhf' Sci). In lit 
Minin1 Law ol 197S, P.R. l.Aw1 A""· lit. 28, § Ill (Supp. 1977), the l1land clalmcd 
ownenhip of •II explolublc cornmc:rclal mlncrah In 111 corulncntal thelf, whkh •t pl"C'tcnl 
txtenc.I :11bou1 12 mika Into the -· P:111sabcq1111 O.rltllan, Romno'i Mir«uloiu fi1ll oil, 
5.:lln Juan Star, Mar. 9, 1977, •l 16, col. I. The United Stain blkd to ruocnbe thl1 claim 
:1111d Puerto Rko aubmhtcd a bill to Cnnarns. H.ll. '18?7, 9Sth C'.on1 .. ht Sea (1977), 
11ill In cnmmiutt, 1ttlin1 Jurhdktlon, like 1ha1 exerdlCd br Tnu •nd fk>rlda, ovc:r 
lhrtt marine k:a1uca (nine nautkal miles). Pa11.1l:11cqua Christian. l1r.nd '•d1i/1 in 111 
lt•l)' c•no"'. S:an Ju:11n Star, Mar. 6, 1978. at 15, col. 2. 

CnmrrMmweahh 1upporten h•,-e bttn lol•brln1 for Puerto Rko to cblm montrol Oftf 

the 200·mile cconomk _.. rc:cosnbnl In the Cnm.poahe Tnt," 1111W9 no1e 4, artt. 56, 57. 
lc:e, Rr,·:11n, Co/Hflteri Cre• 1111 ld111 F.sf' Ptrdiertdo Opor1uJ1id•tl P111r111 Qu• u F.1l111llleu111 
Ll'"ile Soln-e nu A1.,.. T•tTllorilflln, El Mundn, feb. 21, 1977, •l 11·1, col. 5: RHC r•IJ• 
/or priruur" o" U.S. lo obi111i" ri1h11 to 01/11!0,. oil, S.n Juan St.ar, July I, 1977, u !, col. I. 

The Unhcd S1a1n hat dedarcd Ill rlshtt owr the conllncntal llhc:lf to the llmlu of lt1 
e•1,lni1abili1,. Ouler Contlncntat Shell Lane!, Act of 195S, ~ 202. 4S U.5.C.A. I 1!!2 (Wcat 
S11pp. 1978). In the Third Uw of the Sn Con~rmcc. lhc United 5tatn propoecd the: 
rcc:oplUon o( • 200-mllc C'COl'IOmk ionc, H~ note Ill in/r111 (ddlnlnc cconomk ronc), In 
which cnat11I natfons could nclutlwlr explolt the nuanl rnourcn of the IHbcd. Dotu· 
nw:n11 of the: ~ C.Oa11nltk'r, United States Dnft Ankln. S(2) Third U.N. Confnt-nce 
on lhe Law ol the Sea (C.ncaa. Venc1.) 222, artl. I, 2, U.N. 54ua No. L75, V.5 (Aus. 
8, 1974). Thus hr the time the qun1.'8n of ttatchood lor Puttto Rico h bccd bf 
Con1re•, the Unilc:d States nuy well rttn1nlie • !00-rallc lhclf ronc. Thttefott Punlo 
Rieu could at a minimum a• fur cun1rol ln the llmlt of nploitabllhf, 12 mllft, •nd u 1he 
ma1imum ttQUCll the 200 mlln bc:in1 rccusnllftl by the lntcrnadom.I c:ommunltr. 5re 
(;ompntlte Tc:al, •11tw111 note 4, •fL !17. 

6. It is unli .. dr lhat oppolin1 political part.in of the bland would alloif llalehood 
nc1tOti:111on 10 concede to the fnlcral SQftrnmcnt Pucno lllcan tclOUftt'I •• "aluablc as 
thntc ol the tcahnl, Sft, ,, .... P•ualacqua Chrittlan, ••Pr• note S (tr•htd ttto11rcn have: 
pote1uial of •·rnhscln1 •nd cndln1 • , • dirpcndc:ncc on Fnknl Aid Proanmt • , , (and ill 
would not klol 1uud IM (CowrnorJ to be K1Cutrd of 1lvlns aw•r to lhe t'nlnal Cowrn· 
RM'nt Puerto Rico'1 natunl rn1urcn •nJ lhm bindln1 ut owr In the holKlarc of fnlc:ral 
dole forevt'r"): HllC C.lb /or Preuu~ on U.S. lo Ob,.;,. Ri1llU to Olf1llor• Oil, 1upro 
nu1e 5 (furmc:r GowrMr alll on ttalchoud suvemmmt lo dcm•nd fOO.mlle IOnt'). 

St-1bnl ttt0urcn would aid Puerto Rko Jn aol .. ln1 the ftDnOCftlc dllficuhlct n.arb91cd 
br iu mlnc:nl ckfkltndn. CIPft:lallr In oil, Mt note I IMIJN, and mar be ftC'«'Wlrr lo 

comprn1.11e for the lncre:111Cd «0notnk burdcna lmpolCd bf ttatellOOCI • .S.• UNll'UI STATU­
Pur.•ro RICO CoMMllllON °" Tllr. STA.TUI or Pur.•TO Rllt.V. llr.A•1w .. ON TH! STAf'\lt OI' 

Put:•TO Rico, ~. l>oc. No. 108, 19th (:C"1«., 2d St-u . .59!-602 (1006) {Or. Al .. ln Marn(') 
(1Ull'hnnd woukl require ~1ter c:unlrll.tulk"' ·to federal purw, and bhor COlll WCK11d In· 
c:rraw P•nhibhivcl, if kcknl minimum ••ire lawi •pplicd to laland) . .lJut 1•• id. al 62!·!5 
(Auhur Burn•) (1t1u:hood for Puerto Rko la ca>n0mkallr fcallbk). 
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seabed rights denied to any o( the (ihy states at their :ulmission to the 
Union,' it would probably 1ncct \vilh opposition l>ascd on the "c<111<1I 
looting doctrine."• ~rhat doctrine "prevents extension o( the ~o\'t:r· 
cignty 0£ a State into a don1ain ol political and sovereign ptJ\vcr o[ the 
United States (rom which the other Statn have been cx.cludC'<l" when 
the state cntcn the Union.• Although the Supreme Court in Alaluu,"1 
v. TexaJ•• held that Congress has the power under the property clau~ 
o( the Constitution to grant existing states unequal seabed rights,11 

7. Sre l'P· 8S2·SS lnfr• (dlN:usMn1r Unill'll !ibta ,._ Tnat, SS9 U.S. 701 (l!l~.tJ). "hkh 
\Tllttl teabrd rl1h1t In fctkral 1uw.:rnmn1t at 1t.1tt'1 admiulon becaute uf equal h>Utiuic 
docnlnc). 

9. k• no~ 9 In/re. 
Anot.h~r ob)ection ln.ulws a pmalbllltJ that the Puena Rian pwmmmt mlkbt ltt'k 

10 b'°' lu clllttn• In 1nnlinc rl1hts tu cs.pktll the tcabcd. ~· Minln1 Law nf 197.S. P.R. 
t.Aw1 ANN. ch. 28, I 117(14) (5up11. 1977) (rrqulrlna nny prnun who ln.1n rlahl tu 
cacncl cocnmcrcl•I mlncrah lo •lf'tt 1ha1 "lmolar a• ttunomkallJ poniblc, pr111M11 
rnldln1 in P1ttrlo R.ko be cmplu)'Cd lur the WOf .. , orl1in1dn1 and carried out u1idt"r 
1uch kuc, and that &uch ~uum be tnlncd In mch IJIM:rallun1 a• require lc<hnk1I 
, .. ilb'l Puerto Rko a1 a llatc, hctwe\'Cf, wuukl be 111bjcct 10 challcn1n of wch ac1Mn11 

bawd on the pri•ilcsc•and-lmmu11idn anti equal pnttccdun datncL U.S. Co10T. am<"nd. 
XIV, § I; ur, ..... TOUCDCr T. Wit.rll, ''4 U-'· SSS, '95·403 (1919) (Soulh Caroli11a 
littrnln1 IChc-mc dl1erlmlnalin1 a1aital nunrnitknt llhrmcn dc<luctl hn·1lid unckr 
prh·ilqrn·and-lmmunidn dauw): Akundria Scrap Curp. T, Huahn, !91 t". Su111•. 46, 
~-~ (D. Md. 197.S) (Maffland 1tatutc R•1ulrln1 prucn...n to ha,·c uHicc In 11a1c con· 
uary to equal prulc<llclfl clau~). ll 11 ht-1und the KOPC of this Nole lo dicu. the 
propric1, of 1uch bvori1lua by a Mate aoward Ila uwn chbcnL 

9. Uni1cd Staln "· Tes.as, S!9 U.5. '107, 719·20 (1950) (liluralhy opinktn). The et111:al 
foo1ln1 rcqulrcmrnt lint appcattd in the Nurthwnt Ordh1ancc of 1797, uc I THI: 
Doct.IMCHJA•T H1noe.Y or TMF. A.AnJICATIOl'I or THI. CoNnlT\ITION Hill (M. JC'lllCll cd. 
1976) (quodna Ordln.antt in full), aa a roaclltlon dcmancJnl hy Vlrainla tor h1 uuion 
of wntC'm l.1nd1 10 1he Unlnn, uc Hanna, Equal foofi"' h• fhe ,fd111iuion o/ Sl•lts, J 
8A'l'Wl L Rl'r, 519, S2J (l~l) (hl1tory uf equal fuollnc daUtc), lklinninc wllh the 
1dmi•ion of Tt'llftnll"C lu 1796, all alatct were admhtcd min• the c:t1u1I lontln• clauw. Iii. 

<.:unarndnnal cunccrn and bcllcf In the ncault, fur "cqualltf' of u1tcti wa1 quite 
c•idrnt •ht"n Hawaii u1crn1•ted, duriu1 Ill ltatchood nqndatlunt. In tcc:urc- control 01"Cr 
thC' .:a~d bclwttn ltt Islands a1wl wa1 n:buffnl by equal loodn1 1r1111ncnu. Srr Side• 
hood for Ha-ii: ffr•rinc1 on .S. 19, J, J/ '1 H.R. JJ7J /fC'fore fhc ~11are Comm. on In· 
lrriur •"d lnntlar Allaiu, 113<1 Cons., ht Ir 2d Sns. pt. 2, al 40·5! (19S4) (histo1y nl 
Hawali't dc-mand1 .11MI their rn'.Jlutiun). Hawaii finallJ al(tttd tu accept a condition In 
ill act of admit.ton tbat tl1c Submcr1cJ I.anti• Act of 19!.l "th.111 be applicable' 111 1hc 
Sute ol Hawaii, and lhe aakl Stale thall haYe lhc umc rl1hla •• do c-d1tln1 11.11n there• 
under." /cl. pt. S, at 725. 

It ln'INI probable lhat llmllar equal foothtl •rsumcnlt will arbc· duri111 PtM'rtu Rko'1 
nctcoti11ion1 owr staLChoud ba:aU!ll' It la 111 nflrn •Mumcd ll1al cntcrln1 1hc Union wuuld 
au1um:.1lcallJ rTqulre rdlnquilhmml lo the fcdcnl pwrnmcnl by 1hc i.l:and of Ila •hthll 
lo tol~ rittourcn. Jee ...... O,"oolc, Olf1llore Oil lu•r RaiKd i" r.R. hO/»ONI, Wash. 
Putt, J;iin. 2, Im, at A!, col. S f Prnldcnl Femi'• ttalchnod propoul m•J haw httn 
mollYalrd by dnlrc lo fnlenllrc Island'• nlfdturc rctUUrtn): hulacqua Chrl1Uan, 1uPr11 
nolc ! (Island's rl•htl ewer 1ral.cd would 1llu.ppn;r If h bttamc 1llllc: under 11a1chood It 
wuuhl hr c11thlnl lo onlJ. thl'ft miles under Unltrd Slain l.1w1). finally, prttedt"nt In· 
clk:r.u.•1 1hat a1•i-hloti by e•l1tlna ttatn or the f'sttuti~ ml1ht arltie If the bland were 
aunt«! cll•1nu11e1rliclflalc rlll"hlL SC'c no1c1 IOI • 102 infra. 

10. '~7 U.S. 272 (19~) (IK"r curlam). 
II. 1.1. u 27!; ue U-~· l.:nHST. art. IV, ~ 3, cl. 2 ("TIK' C.unctta 1hall ha\OC Power 10 

1li~11eM' uf atHI ma .. c all 111."l'llhd Ruk'I and krw11l.1tlcms 11.·141C."Cti111 1hc Tt"11ltory or other 
F101ic11y bclu11Jli111 lO lhc Unht"1 Statt"I • , , .'1 
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the Court has not directly addressed the question tv.hether the equal 
(ooting doctrine permits {".ongrns lO grant rights to In incoming SU.le 
th:lt exceed those granted to any existing st.ite at its admission. u 

This Note suggests a new historical analysis o( the equal rooting 
doctrine that demonstrates that the doctrine poses no b.1rrier co SUC'.h 
;111 extensive seabed grant upon Puerto Rico's admission into the 
Union. The Note defines th• submerged lands issues ldt unsettled by 
the case law, and derives a frametvork for the cquill rooting doctrine 
rrum a historical analysis of submerged lands and equal footing cases. 
It then applies this framework to Puerto Rico's claims and demon­
slratcs that Congress may, without violating the equal footing doc­
trine, cede seabed righu to the island on admission." Finally, the Note 
suggests conJideration1 for the language of such an agreement and 
defines its limitations. 

I. The Allocation of Seabed Rights 

Jn a long line of cascs,H1 the Supreme Coun has invoked the equal 
rooting doctrine to vest control over the seabed in the federal govern· 
ment.11 Although their reasoning and ttsults have bttn subjected to 
numerous criticism.s,11 the cases retain their precedmcial value.'' The 

12. k• pp. 11!2·''· m ••tra. 
A mere n~tancy or C\OCn a promllC ol anbcd control after 1dnahalon woukl not be • 

1ulficiC'n1 auaranttt for Puerto Rico •• It eommlu ltaclf to the lnnoablc ••m of 
Matchnod. SC'.1bcd rl1ht1 are lnn.trkably tkd ID the other cconomk and polhkal luun 
1urruundin1 PtM'rto Rinn 111tchood. kc not.c G 111flr•. The 1nn1 of acabcd rl1hu mini 
be simultancou1 with Mlmhllon . .SC-1 Pa .. lacqua Oirl1tlan, J•flr• note l (admlstlon to 
Uninn •hhout full 1Cabd rl1h11 would be "'cruel jnt" on Puerlo Rkan pcopk). 

I!. TI1c prncnl Go\"Crnor o( Puerto Rico, Carlol llomcro Ba.rrclo, hh declattd that 
U his party I• Rlurncd to powtt In 1990, he will pur1UC • plcbhdtc for •talchood the 
next year. NLw1wr.r.11, 5cpL II, t9711, at 35. In order to make an objcctlft and lnlonncd 
dttision conccrnin1 their fuluft, lhc Puerto Rican people nttd to undcntand the dlf· 
fcrTncc bctwcm the con1thudonal and the polltkal prkn that llalchood would require. 
The equal foo1ln1 fnuDC'worl dcwlnpcd In 1hlt Note on be appUcd to lctl lhC' corudtu· 
1lonal baU1 of any cundillon for adrolukin demanded by Conpc11 or by Puerto Rico. 

It. Jer, , .... Unhcd St.111n •· Tnat, 9'9 U.S. '107 (1950); United Stal.Ct •· Louiaiana, 
sn u.s. 699 (1950): UnlLCd s1a1n "· c:a111om1a. m u.s. 19 (l!H7). 

15. ~· pp. 8!1·!! in/nl, 
16. ~•. , ... , Hanna, Tlw l11f11r1ercrd 1.A"d C•tel, S 84Ya.a. L Rn. 201. 20f (1951) 

f'lrw judlclal d«hion1 , • • conlnry to the etpn:ued •&cwt of more wcll-lnlonacd 
l:awt-en'.1; Naujnt., Tille to t.nda Vndn Nnii•r,t. Walen. ft MAAQ. L 1\1.Y. '1, !'1 
(19'18) ("'Unilcd Slatn 5uprnnc Court la wron1 , , , In holdlns that the Federal Gowrn· 
ment h•• 11ararnou111 rlahu to the: tkkland1"). l'•I lff Clart, N•llonal Jevnrl1nt1 •nd 
Dorninlon Over t..nd1 Ufllln'11"1 Ille Oenfl, 27 Tu. L R1.•. lfO. 141 (1941) f'hlttorlcal, 
political and 11rac1lcal" rnaoa• etb1 for fcdcnl domlnk>n owr anbrd). 

17. Jr• UnhcJ S1a1n •· Maine, 420 UM'· SIS. 519, 5H (1975) (rnlQrmln1 rcal0flln1 
and rrsult1 of catn TCStlns rl1ht1 owr acabcd In kdcnl pwmmcnt). A Special M111ir1 
apJMHnlcJ h, 1hc C.ourl to talc and tt•lcw nidcncc In Mai,.. found lhat the hbi01lcal 
r11nchnlun1 of the •uhmc,..cd land• catn wttt "correct. l\C'finr1 of Albert II. Marb, Special 
t.lnic·r, at 75-81, UnhC"d Stain Y. Maine, 420 U.S. 51.S (1975) {hnclruirtcr cht'd u Special 
Maller'• Rcpur1J. The Court In Mcin1 accepted the Mallet'• findlnp, 420 U~. at 522·2S. 
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cases merit careful analysis, because the Court has never explicitly 
decided whether the equal footing doctrine i1 a constitutional limita· 
tion on the power of Congress to set the terms for adn1ission into the 
Union and, if so, whether this limitation precludes Congress from 
granting disproportionate seabed righu to an incoming state. 

Until the 1940s, the 1 .. ding •uthority concerning sbtes' rights to 
control over the seabed was the 1845 case of Pollard's Le"ee v. Hagan.•• 
Pollard held thot because Alabama had been •dmitted to the Union 
on an ''equal footing'" with the other states, it was mtidcd to the same 
rights of sovereignty and jurisdiclion over shorclands as were possmM 
by the original states.I' For over a century Pollar1l stood for the bro.i.d 
propmition that states owned title to all "navigable watcn, and the 
soils under thcm" 21 within their historic boundarics.'1 A 1erics of 
Supume Court decisions from 1947 lo 1950, lhe Tidela.ndJ Ca.JeJ,:!:1 

Ill. 44 U.S. (S How.) 212 (IMS). Jn Poli.rd, 1hc Court tt)ccltd pbln1Hr1 dalm 10 
aruln ahorc-bnda bad on • fcdn•l 11:11ml htual •fu:r Abb:ima"a Mlml•iun Into the 
Un5un. Plaln&iff h•d •rsucd lh•t the Unitnl SL1te1 Jn Al•bama'a c:om11:ic:t ol ad1nl11iu11 
rc1alnnl own.:nhlp of lhc:: bndL Id. al 220-%1. 

I~. Id. al 2'll·Z9. Tiw: C.OUrl hekl that, al lhe time v( the AllM'rlcan 1\cn1lu1kia, "'the 
Jlftll'lc nl each •t•te lxa.me lhem1el\'n 111\>Ctdsn.' .. a1MI poues11:d 1he •htl1lu1c rhi:ht tu 
111 na"l1able ••ltn and ai:ill1 whliln dK" cokmr. Id. at 229 (quo1ln1 Ma11l11 v. Wa~ktcll, 
41 U.S. (IG PcL) .9Cl1, 410 (1114%)). The lndcrmcknt c:olunks tttai11al 1hl1 Ml\Udln ri1h1 
at the luun.llkm of the Union. Id, 

The Coun in Poll•nl ahu Inv.it.rd the pttmhe lhat the lakral aovernrotnt could not 
pnmaRl'llllr hold or aMMkmn bncla wl1hln the boundar5n uf • Ible whlM111I tht• a1:11e'a 
c111rru atn.-nt. Id. al 2'lS. The t:onathut5un ~ tltle tu ""lhorn of na\·la:ihlc "''alcn. 
and tht 1Ulb under ahem" to lhe ori1lnal atatn. Id. at 2~. Abb:iroa wa1 adminl'll on an 
equal lonti11•, bccau1e 1he Court lmpu1"1 tu the llatc •I Ilic dme of ill aclml11h"' 
uwnn'lhlp of and IU\ettl1at, over all bncb that It did not nSJlichl' ack to the: fnknl 
autttnmcnt In lb mmpact o( •dmlak.in. Id. •• m. The: C:O'"' found th:it a pro,·l•h"' 
rctirn•in1 for lhe United 5tatn waste anti unappn,.,r1;l1ct1 lancl1 (public lands) dld nut 
lndudc ahcin:land .. and that a condition c:unttr11in1 f1'C'l"dora c•I n:avlnhk wall'n wa1 
unly a '"rqulallun ul a»nllXl'tt" and 1llcl. nut amlcr PftJltCrt' rlich1a on the U11ilt"tl 
51Ut'1. Id. •t 250. ThnTfutt, the lcdttal 1•att"llt lO 11laln1i1( w:ia in,·aUd. Id. 

h waa not until 117,, In Kuhl ,._ Unht,I State.,, 91 U.S. S67 (lfl7!t), that the 5u11tc"mc 
Cnurt IK"lcl 1hat the puwtt ol eminent dumaln """ lnhc.Trnl In 1ou:rd1ntr and th:it, 
c:uHK'QIM'ftd,, In unkr lo lm11lcmrn1 hi aimthutkin:i.I f11nc:tlum, the Unhrd St:iln amid 
a11Mkm11 laiKl1 within • 1ta1e •ltlKJUt the 1ta1e'a amll!nt. Id. at S7S0 7.t. In Unhcd St:itt't 
¥. 1'c1a1, SS9 U.S. 707 (1950), the Court pluralll' further hckl lhat an nprns aca1e aunt 
•• admlulon •• not nccnary In ordn for • it.ate to rellnqullh dtk to the Unhrd 
SPICL Id, at 7111. . 

20. 44 U.S. (S How.) at UO. 
21. rorr.rd actually held •h•l llatet owned Ihle to all '"1horc1 of naripble watcn. and 

1he IDlla under them."' Id. (emphaMa ad11cd), NCTnthdca, aubecqlleftt ca1r1 lnlerpreled 
Pall•rd to mean that • state owned tlUe to all tide watna and lhclr bftlt within the 
aca1c·1 1errltorlal huundarln. k1, 14 .. The Abby DolJ1e, m U.S. 166, 175 (1912); Mc:· 
C:1Tady ¥. Vh1inla, 94 U.S . .991. 594.gs (11176). for a scnnal hhtDf' o( ca1n ttlyln1 on 
the Poll•rd rule, ICC Nau)ola, ••/W• note 16. at 2l·S7. 

22. "Tkklancll"' la a m19MllnCr slttn to three aubatt:r'lftl bnda cues-United Sutn v. 
Tct.a .. SS9 U.S. 707 (l!J50), Ualktl Statn "· Loulalana, SS9 U.S. 6!19 (19SO), •nd Unllnt 
S1un v. Callfumla, S.92 U.S. 19 (1947). $11 H'dcr, Unilrrf SlalrJ v. C.lifor11i•, 19 M111. 
LJ. 205, 26S • nn.2·S (l!Htl) (Tidcfand1 C•JC• lnwh·rd landt under dde waten and nut 
tidclanda. Janda tottm:I and Unw\'C'ml b' ordinary tide). 
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overturned this broad reoding ol Pollart/, but foiled to provide • con· 
aistcnl or clear framework for evaluating subsequent equal footing 
claims. 

In lhe linl Tidela.ndJ C4Je, United Slnle.s v. Cali/on1ia.,n the C.ourt 
upheld the federal government'• claim to •II submerged land rights in 
th~ three-mile marginal sca14 claimed by Calilomia.1 • Because the 
origin;1l states had never acquired imperium (regulalory pmvcr) or 
do1ninhun (ownership interest):!' over the sulHnerged lands o[ the 
n1arginal sea, and because California was admitted to the Union on 
an equal looting with the original stotes, the C:oun held that California 
had demonstrated no ownenhip of the claimed area,1' Pollard \Va~ 
distinguished by the fact that acquisition, protection, and control of 
1hc thrce·n1ilc marginal belt "has bttn and is a (unction of national 
external so,·crcignly."21 Thus, lands in which "national interests" such 
as defense, co1n1ncrcc, and foreign affain were dominant were deemed 

2S. 5!2 U.S. 19 (l!M'7). 
~4. "M1r1lnal tea" ancl "lerrhorbl In" refer tn dw: lhtce·talle bdl of water mca .. ml 

f11.rn 1h.: 1eawa1d tdat of Inland walttL Sn Unltnl Statn •· 1.oulalam, .994 U~\. 11, 22 
(l~"i'J) i1klinh11 lcrnn); Mandtnttt v. Ma11Kluncua. 1'9 U.S. 2i0, 81 (1891) (rn:usnllln1 
u1ic ln111uc :ia minimum llroh~ 

:!5. Sl:? US. •l Sf.JG, S.40. Calllomb arsunl lh~I btamc the od1lnal dale. acqulttd 
tillc 10 till' threc·tnUe bell from the £nRlll.h Crown and hcaUllC It had hem •dmlucd nu 
u1 t11ual lou1l111 with the ufialnal •a1n, k Kl,....,., 111 the umc rlcht of Ihle over lhe 
a11hmc111(1'll bntl1. Id. at 21. C.llfrmda al1U pbdftl ac"""I dcfnnn all of whkh the C.oun 
diMni.al aumm.a1ilr. Id. •t 2'·24 I: n.2, J9.40. 

2Ci. "1'110 f:•lilurid• rnajurl1, held that na15onal lntl'mb requlm.I thal 1hc fcdcnl 
1on•rllnM'tll ha\'e the ••powcn of domlninn •1-.I fflUlatlon" owt the maqin•I Ix-IL Jd. 
at s~ •. JU•lltt t'rankfurk'r, In dllll'ht, med the Imm "tlomlnlam" •nd "'lmpcrlum.N id. 
at 4J . .t4, to 1der lo wl1al the: majority lahcllnl "'domlnlun" anil "tttuladon.'' He af'l(ucd 
that allhoutll the m1j11rl1, waa rlRhl In dm'lnR Callfumla a proprlftar' lntettlt nr 
tk11nlulum uu~r 1ulMllt'l'lnl landa •IMI In a.ertlng thal national latcrab c:anfcrrtd 
re11:11l:i111r, IW>wt·r 011 the tcdrral irottrnmcnt, the ma}orltr blled to npbln how the 
k1lt1·i1I Ku\1'tn1H1.111 ac:qulml domlnlum. Id, al 44. Ju111tt FnnUurter'a "lmpcrlum" and 
"duminlum" tcttuinok•r w:ia la1cr adutllcd bJ the plurallt' la UallC'd Slatrt v. Tnu, 
S.S!J U.S. 707, 712·1) (19"A). 

:n. SS2 UJi. al S2, .91·39. Wlthoul an nMtmdary hearlns. the Coun •kl that It could 
not roncludc thal '"the thlnttn orl1lnal coloaln tep.1ratel' acqulttd ownttlhlp o( the 
thtcc·mlle ~It or the toll under It, cwn I( they' dkl .cqulre elttnmtl of the ~linty 
of the [rqlbh Crown by their rnoludon •plml It." Id, ll .91 (footno1e 01Dltted). In 
Unllcd Slal" , .. Maine, 420 U.S. SIS (19'1S), a 5pft:bl M•lltt Onallr tonductcd • hnrlnt: 
un hl11urkal t•ldnkt-, 1n Spcdal M•atcr'a l.rptrt, ••""11 note 17, •l IS·65, and 1he Courl 
c•1•Ud1I, lound lh•t the c:olonlct had not owned the 1htte 0 111lle hclL 420 U.S. •I 52'2. 
Bui it• Ha1dwkkc, 11111 • P•lter•"'· TM ConJlilvtio'I arwl lh• Condnt'fllal Sl1t"I/, 26 
Tt.1. L Rt.\'. S98, 40S.26 (l!Hll) (c:olonln and orl1lnal aatea wei-e bnclo9nen ol aibo 
~~lands). 

214. ''2 US. at !4. The C.Ourt lltnltal the Poll•rd rule to cowr only 11a1c ownenhlp 
o( Inland •attn and aoUa undtt them (bnd bctwnon the llnn ol lhc ordinary hl1h and '°• w11tr mart.l). Id. •t .94. The 1-Dll•rd rule had b:m a1'f'llcd In other catn ln\'Olvln1 
the maralnal wa. le• note 21 1u,.r• (cltln1 atn). 11~ Cali/o,,.;. Court read 1hote ca­
aa hll'olvins onl' the rl1lit of 1tatn 10 rcaubte. lilhln1 In the ablcnc:e of conDkll11s con· 
SIT•tuftal k1lab1klft. ssz U.S. •t ,,., •. 
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to be within the "parn111ount rights" and powen o( the £cdcral govern· 
n1c11t nher the nduaissiun o( a 1tntc into the Union." 

1"hrcc years latef, the Court (ollo\vcd C:alifornia "a fortiori" in 
Uuited Slale.1 v. Loui.1ia11n,1• and expanded its reasoning in United 
Stale.1 u. Texm.1 ' Texas, as an independent republic, had clailnl-d nnd 
exercised both impcriu1n and dominium over submerged lands lhree 
marine leagues (nine nautical miles) £rom its shorc.12 Texas argued 
th.it at iu adniission it ceded to the United St.ates only in1~riun1, and 
not dorninium, to this arca.11 Justice Douglas, writing £or the Court 
plur.1lity, disagreed, holding that "ahhough tlominirun and im/.1erirnn 
;ire 11orni;1lly S("p:Uilhle and scp;tratc,"'2 ~ "n:uional interests and 1~ational 
rcsponsilJilitics" cunipcllnl £cdcrnl control o( both rt.'gulatury anc.I 
propcny interests in the SCilbc."tl.11 lk..:.anse it entered the Union on an 
rc:1ua( rooting \Vilh the original Slall"S,:s• "J'exas auto1ta;1ticaJly )03ot all 

~. S!2 U.S. al Jf.JG, '8·'9. 
50. Sl!J U.S. O"JIJ, 705 (l!J"A). lbll'tl 1111 a l9l8 II.ale 1lalute, l.oublatta dalmrtl ronlrul 

ou:r llte .ral•,I withiH 27 mlkl of lh ahurn. l•I. at 70l. 1~ Unilftl Main .,MtJCht a 
1kt-hnatlon ut h1 ti1thl1 ln IM an:a. Id. al 701. 'l'hc Court ln·kl that Ull' faknl 111\t"IH· 

1nc111'• 1111't'n:l1111r t"11l,•1tcktl In the l'ttllrt' an·a dalmnt by l.uul1lana, t"\'t'H lho1111h un 
h."\k1al daim 10 tlk- 11eal~I 111:,111•1 thltt mlkt. had bn.-n rrvttn· Iii. at 71M·CY.1. '1111: 
Tn1m;i11 Pu~liamation nl l!H!i, E•cc. Pnicl:lmatlon Nu. 2f.G7, S C.t'.R. 67, (ti (l!t-15), h:nl 
dn;liau't.I U11ilnl Statc-1 "J11thdk·1M111 and 01111101" U\l'r Ille tuntlnc:nlal llwll, but, :n wn 
···pl:.iinnJ 111 Ill K<flfll1'·UIJl111 u·lca-. .. t:xl'C. OUkT Nn. 9''3S. s C.f.R. 4S7 (l!H[1), lhc 
Tru1nan Prudamatinn did nol 11111111111 tn w:tt Ullt' to the llwH In t"hlll'r lhl' h,lt'111I nr 
IUIC 1(11\'t'l .. llTK'HI,_ n1d Jt't' Nole, l:o11flirlln1 Stall 111111 fl"1le1·•f C:l11lm1 of Tillr in Sub· 

,,,,.,.,,,, /Andi 11/ lhc t:1mlh1cnl•I ~l1t'lf, [iG \
0 A1.1: LJ. l:itl. 3'i9 (l!J-17) (St1111·rrnl" Cnufl 

nmld me Ttmnan P1ud<1m11ion lo ni.I dOc tu t.IK'lf In lt'llNal irun:rtuncnl). It W<11 nnl 
11111il dutt )t'an a(l,•r l.1111iJi•11• that CA111111t'l1 cln:l:an'l.l It "'In be lhc•1w1lky of 1hc U11hl'll 
SU1c1 1hat lhc 1ubwi~il and 11.•alA.11 of lhc: 1.i1rll ;n1::1 u1111h~· lht' ma11cl11:1I M"al a111111·1·1,.h1 
In lhc- llnltnl Slatn." Oult"r C1Ntll11n1tal Slwll l.anclt Ad nf l!l!'1l, Pub. I .. N". 83·:!1:!, 
~ '· fi7 SUI. 462 (L11dllkd al 4S u .. ,,<:,A. M ,,,., (\Vnl 5111111. 19711)). Ontt' :1111:1111, a• in 
Unh,,1 Slaln '" Calll11n1la, SS! U.S. llJ (l!H7). lhc: <:.uutt in l.mdsi•- faik'tl 111 C'lll•l;ilu 
how lltc fnknl _.n-nnmmt acquired dnmlnh1m cn·n the 1ht-lf. ~~ 0111e 2G supra (dis· 
c11'\.•l111 tAlitor11i• Cnmt't fallnn: In c-a1•laln 11allu11al an1nlsltlcm nf domlnl11m). 

.11. S.1!f U.S.. 707 (l!r'iO) (11l11nll17 opl11kn1). ·nae UnilL"fl ~ilaln Jn Tr••• •n1xht a 
1l1-clauli111t ul ri1h1s utcr lltc wblnCl'f\'l). btMh In the Vulf uf Mcaku burlkrln1 '1'1"11a1. 
Id. al '10IJ. 

'.'r..!. Id. al 712·15. Tiic Court 1ilunlh7 a•umnl 1he nlldhy of Tc:aa1'a diilm dtat h had 
rxrrrllftl lmperiurn and dcMninlum oft'I' Che lllttt marine: k-a1uc bt-1~ •• a ltrtmhlk. Iii. 
lll 717. 

SS. Id. •I 712·1S. 1'hl' lntenllon made onl7 lmprrlum, Tn:11 at1rut'CI, w11 c"ldencal 
hy the rttcnlicMI uf ncant and una1•ptupriatftl Jandl In lu cum1>Ut •if atlml..lun. Id. •I 
714·15; 111 Jnlnl RnuluticMI hw anncdng 1ftat lo the Unhcd Stain. J. Rn. I, 211h 
C.un1 .• 2d ~. m (11'4~). 1be Unhnl s .. tn rt'tlllMltlnl by argulna: tliat 1'n:a1·1 Knnt nf 
all 1noaterly 1in:nu1y lo Ute Jttlblk ,k-(mlC lmplkdly caf\'fl Ille marKlnal !Kh to lite 
l\.'fkra1 au\'t'tnmo:n1, 5'9 ti-". It 714·15. 

S4. SS9 U.S. II 1t9 (loutuolc omlnnf). 
S5. Id. 
'6. Justice- lluu1la1 found Ilic rqual fuollnK doctrine to tonltol and hind the "il•tanu 

uf adminiun t"H'tl whhuul lllol' al(nTftlC"nl of lhc: 11111c to tlK' ll"rtnl of 1hc adml..J1.n 
d1•1·l11:i1l1111. "1111' Ju"ke u·ll•,I 1111 llK" ,,1u:al lu111h1a clause uf lhe Jnlnt Rt"•1h11l11n lor 
<1n1tt:•i11x Tr•:a• tu lhc UnilL,I Stain, J. Rn. II, ~'11h U1t111 .• :!d St"n. 7'n (184!i), 10 dh11U1C 
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sealJccl dominiu1n lo the £edcnl govnnmcnt.1 ' 

In 1953, Congre11 paned lhe SnbmelJ!<d t.nnd1 Ac1, .. whkh ve11ed 
ownership ol the marginal aea nnd 111 """"'"° In the 11a1cs" om! 
provided that states could claim a RJeatcr seaward boundary to a lhnit 
of three marine leagues in the Gulf or Mexico•• if "it W.ill IO provided 
by its constilution or Jaws prior to or at the time auch State bccatne a 
mcn1hcr or the Union, or if it has been heretofore approved by \.on· 
grn.~."' 1 Jn a 1>er curiam decision in Alat1an1a v. Texa.1,' 2 the C:Ourt 
denied the R)Otiona of Alabama and Rhode Island £or leave to £ilc 
(:ornplaints fh:1llenginR the constitutionality or the Suhmcrgetl 1 .. 111cl~ 
A<:t." Alabama and Rhode Island claimed th•t by graming some Gull 
states an extended boundary over the three miles to lhe lhree marine 
kaguc limit, the Subme'l!c:d L.inds Act violated the equal hx>ting 
guarantees in their acts o( adminion nnd rcsuhcd in their "inrcrior 
sovereignty."•• 

The Court, which included only three membcn ol the majority th•• 
h•cl d<eidc:d the Tid.tandJ Cam, •ummarily uph•ld the Suhnmgffi 
L..111ds Act on the ground that C.ongrcss, under the pruperty clause or 

nf lhc: etllltttn·cny. 5S9 U.S. 1t 719. Tc•at, hmrttn', n1 no1 admlurd uni.In lhat '"Jnlnt 
Rf'!111lutl11n" lml HIK~r 1he Julnt Re•1h11ic111 for. the AdmlHilMt G( 1'n11 Into the Union, 
J. kl,. I, 2IJ1h (:una;., hl 5"L IOI (194!'1). 'fbc: bttCT rnnlu1ic111 Wlll rM"f'CT "1uhmillftl In 
nor am·111cd by Tl'11a1." Hanna, Jll/1r• 1•1lt" 9, at 5:.,.00, The C:nurl 11hualhy later onktal 
1h1~ a111c:1"l111cn1 ul ll1e Tt••t oplnlun 111 malt" currttt ~fl"ft'llte lo the propn dcicuflM'nt. 
Unitt"tl S1a1n "· Tnat. 540 U .. \. &Cl (1950). 

57. Sl!J U.S. at 718. 
:Ill. Pub. L No. lll·SI, 17 Stat. 2'J (1!15S) (cndlrinl 11 45 U.S.C. ft ISOl·ISJ5 (t!l70)). 

"Ilic Ac:I wa1 in1t•t11:lcd lo undo the l'ffl"clt nl the Tidtl•Jtd1 trbd. Jn S. Ru. Nu. Ill, 
Md Cu1111:., ht Snt. 8, """"ltd IN 119'!'..J) U.S. f:OOC C.O..C. • AA. Ntws 1474, H8l 
f'1•1npu11C ol (Sllhllll'll(nl Landi Adi lei write the law , , • .111 llw SUfllTme C:oen·I bclk\-nl 
h In he h1 llte 1..-11-lhal lhe S111n Mall uwn ••• •II lands 111tdtt na"ixablc: wi11,•11 
•·ilhl11 lltdr tenll1irlal jurlalkdun"): H.R. air. Nn. 095, l:!tl ("..oq., hi 5"t. ~. rr/lrinlrd 
i11 I l!tr131 U~~. C:C•tr. Cmtci. • A .. Ntwt 1'9!'1, 1"19 (Submc'lrftf l.ancl1 Act D•t"tl a1 law 
111.11 whk'h 11ric1r lu t.•lifrirrd• '"hrllnnl and •aq1kd In he ttw law nf the land"-llial 
•l:ah~• uwn 1ullftlrlsnl bncb within thdr boundadn). The Stapttme Court Ykwc'tl lhc 
Art 11 an l'•l'n:i11: 111 C11n1ms't IJOWtt In dl1111:J1C ul puhlk: propt'flf, and ant at a 
m:111due to uverlum 1he Tid•la11dJ C..11. S.• United Stata w, l.MlWana. S6S U.S. I, 7 

<'"'">· 3". 4S U.S.C. I ISll(a) (lll'IO). 
40. Id. I ISOl(b) ("In no f:ft'nl 111111 1he tmn 'bin1ndarin' ••• be lnlerpretrd •• c•· 

tcndin1 fnim lhl' a.alt line ""'"' than three r•nphlnl llllln Into the Atlanlk Ottan 
or the Padfic Ocna, or more than thn.."l' marine lnaua Into the Gulf of Mnku"). 

41. Id. I 1512. 
42. S<7 U.S. 272 (t!l$4). 
4,. Id. at 27S. 
44. C:11m11lalnan1 Alabunt'I ftrlel In S1q'f"lirl of Mmlnn lnr Lnte lo Fiie (",nmplalnl 

and Comr•lainl at ~7·Tl, Alabama "· ·rr•a1, :Wl U .. 't. m fl!Y.rl) (Alabama 11ran1 ra1c-1•ll 
1mly lu ll11te·ntilt· brh; 1n7 irater 1rant h• othtt .. ,n drnk-t rqual f1•Jtln11: aJMI rt'lulll 
In m;ikh1x Al;ih;ama'1 •nTtd111t7 lnfl'ric1r);· hrlrf for (:tim1•l1bun1 Rlwwlr hl1111:I al 10, 
Alaha1na Y. T1·•<1s, 5·17 U .. ,, 27"..! (l!J!H) (khcwle hlahd diilm1 Suhmcrsnl l.atMl1 Ai I 
viul;iln rqual luuli111 cbmc). 
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the Constitution. could divest iurlf of the .. public domain."•• Justit:c 
Douglas, the author of LouiJiana and Texo.s, and Justice l\lack, 1hc 
author o( Califort1ia, relied on the rqual footing doctrine to argue that 
Congress had no authority to "relinquish clcn1cnts or national sover· 
cignty over the Oceans."'•• The new Court in Alabama, however, over· 
turned TtxaJ sub silcntio by holding that Congrrss in a pos1ad1n.ission 
grant could s.cparatc property interests in the seabed from nalional 
t0vcrcignty.•1 The Court subsequently confirntt'CI Congress's power to 
cttlc (cdcral "property" to states in unequal portions.•• Rttcntly, in 
United Slates v. Maine,•• the Court realfir1ncd the roulu of its Tide­
lands Cases by upholding the paramount righu of the lederal govern· 
mcnt to the continent.al shel(•• ouuide the marginal sea.11 Thus it re-

49. 547 U.S. •t 11'S. 
44. Id. at 2'79 (Bladr.0 J., dllWllllns): ''' 14. at 282 (t>ouslu. J .• dlwmlln1). Justke 

Oouclat ~ fftleral poWft"I oftf' aubmnrcd lanclt 11 ··1ndcknt1 of na1kin1I 1un-r· 
cl1n1y"" 1ha1 c:oukl no1 be 00abdlc:a1C'd" •hhoul undcrmlnln1 lhe eqwilhf of natct lhe 
equal lootln1 claute ttqulmJ. Id. al 282·83. 

41. Sri 94 l.U. L R1:v. 504, 50'1 (1994) (Alahma .. tacitly rq>udl11nl'' Tr•••): rf. '° 
U. MIAMI L R1:v. 20S, 21S (1915) (SubftW'rll'ed Landt Ac1, l(r:unln• 1(':1bni tllhlt 10 11:1tc"1, 
h .. de bc1u repudladnn·• o( prh,.- rallrM11le fur \nll111 C'tKllrol In fnkral l(O\'c:rnrnt•111). 
Tr••• and .4l•h1t1• lndkate that lhe Couu rttttl'l'al a difference betWttn a 11;r:1nt al 
admbslon and a 1r1n1 1l1er adml•k111. The Tr••• 11lur1llly wie•ecl 1eal",1 rh1ht1 a• 111 
lnlertwlnnJ with 10\-erei1nlf at to be lntepanble 11 admlnlon, Otherwltc "lhl'tf: h or 
m.ay be in practkal e0t"£t a 1ublrx1M"' In la\"Of nf Tna1 from ll1l' n11ional .,,1!'rt'h1n1y 
of the Unltnl Slatn. .. S'9 U.S. 11 719. A tnhed •nnl afll't admbslon, huwl'~r ... w11 
lnl'KIJ an cxerciw nr' paramuunt n11Win1I power. Llnhnl Slltet v, MalM, 420 UM"i. 51!'1, 
524 (1915). Thl1 re1KM1ln11' lallt lo n1•l1ln the atSUml'fll h1 Tex•• 1h1t In lhe case of 
~•bnJ ri1h1., property rlahu (tlomlnlum) foUow ancJ c:nmmin1lc"with 11u"t'rt"ll(nly (im· 
1ierlum), J39 U.5. II 719. In eflrcl, 1hc un1krµlnnln1 elf· Tex•• w11 11•er11111inl hrc:.1use 
in Al•bctma lhc Court found properly ri1h11 acp1r11e and 1ep1nbk from n:.1tiu111I 
.,,·e1·ri•n1y. lhd rt. p, 840 hrlr• (hatnM"'lrlnll'. rnuh1 of Alnl1e11na and 1'rxcs). 

48. In United Slatct v, lnulsl11n1, '6J U.S. I (1!100), anil Unllnl 51111·1 v. l'lorlda. :Ki) 

U.S. l:ll (1000), the Court fC'COllllittd dalm• undl'r thl' 5uhmerRt,I Laml1 A1·1 hy 'l'c·11;i1 
and t'h11id1 fur dominlum cJ\1!'J thrtt m.athie ll"all'.IK'I In lhc Gull ul Mrxicn. h111 dl'nlr1l 
1imil1r d1lm1 by L.oultlana, Ml•l1li1111I, and Alab;lma, 1·ca111 and t'lorlda 1huwnl 1h:.11 h 
Wit 1hc ln1r111lon of Concrns to n.-cu1nbc the l'•lenclcd bnund:ulct 1h1t exbtn.I al 1h1~ 
time ul Trx11·1 adml•lun lo tlK' UnLon and al lhc timl' 'nr t"lori1l:1'1 1rad1ni11io11 alll'r 
th< Ch·il War. This 1howln1 uf cunarnakinal lnll'HI wa1 the •ilc ell'mn1t lll'Cl'tur) to 
t"lllbli1h t"nthkmmt undtt the 5ubme11t'd La111ls Act. Unhcd Stain v. Umitiana, '6S 
U.S. I, 29.90 (1960). 

49. 420 U.S. 51S (1975}. Tiw tkfmd:antt In 1\l•inc Wl'rc the U 1lltn bordnlnt the 
Atlan1k Ottan. Id. 11 516-17. 

50. C:nnllnmtal thclwn ha...e lt"PkallJ bcrn defined 
11 lhttte 1ll1h1ly 1Ubmet1rd pirtlont ul lhc contlnrnl• thal aurruurMI all lhe con· 
th1<·n11I , , . mH• 1h11 formt the l1n1h 1ho\-c watl'r. 'l'l.ey are tli.1 1111Jt nf the 
u1111h1<"11t l<"MllUtlrlly (mt':numl In aculu11:kal lime) 11\'C1·b1tp('d by the 01.l•ans. 1·11<' 
outt-r buunc.lary uf nch llwlf It martnl ht' a 1l1ar11 lnan11e In lhl' 1lfJ1~ ul d1<" M'il 

flour. It 11 lhe pulnt wlwre 1hc cuntlnent:al rna11 drutHI ult 11tq1ly toward the oce;Ut 
dttpl. 

H.R. R1.r. No. 2150 • SSd Con1,. ht Seu. 6, rr(w,nlnf '" (195') U.S. Coot (:0..0, • Ao. 
N1•1 ISllS, tS90. 

51. 420 U.J. •t 511-21.. 
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mains unclear whether the equal looting doctrine is a constitutional 
bar to a congressional grant of disproportionate seabed righb to an 
incoming state. In light of subsequent cases, it cannot be argued that 
the T <xas decision settled this question. 

II. The Equal Footing Doctrine: A Historical Rtinterpretation 

One reason the submerged land1 ca1e1 tttm con(uscd or inconsistent 
is that the Court ha1 never adequately dclined the content or aourccs 
of the equal looting doctrine. Th• equal footing doctrine ultimately 
rests on concepts of fedtnlism: the United S1.1tes is a "union of po­
litical equals."" Although superficially derived from a clause common 
in statehood compacts.•• equal rooting in ·this century has emerged as 
an amalgam of constitutional and statutory prccq>tt. CDnstitutional 
principles alone act as an aflirmative limitation on congressional power 
to negotiate terms in compacts of admission, but statutory prccepu also 
guide couru as they interpret such compacu. 

A. The Constitutional Component of the Equal Footing Doctrine 

The Constitution provides that "(n ]cw States may be 1dmi11ed by 
the Congress into this Union."'•• Congress may, on '"penalty or deny­
ing admission.'' require any conditions (or entry into the Union.•• 
Since the admission or Ohio in 1802,1• C.OOgrcss has imposed on wtes 
a variety o( special conditions that have limited the sovereign and 
politieal powen that states can exercise aftn admission.'' On the other 

S2. Cate w. Tnlltn, !9 r, '1SO, 752 (C.C.D. Or. 1119) ('1'he doctrine th•l new atata 
must be admlunl ••• on an 'equal loot.Ina' whh the old nt'ICI don not mt on any r•· 
preu pru•i•lon ul lhe mm1hu1lon • , . but on what la c:o111lclttftl •• , IO be lhe 1cnnal 
character Ind purpose of the union of the llbtn ••• -• union ol polldal equal1.1 

!S. Stt p. 8'6 i"lr•. 
M. U.S. CoHIT. arL IV, I S, d. I. SH ~1'1 Part, Ad111h.d0tt of Slalc• •Nd rite 

Dttl•Nlio" of '"'C~Jtdtn«, '' T1Mr. LQ. fOS, 405 (1960) (Oft prottd•nl mrrthodt by 
which IUllCI have hluodcally btm admitted). 

!I~. Coyk '" Smith, 221 U.S. 559, 561 (1911): cf. lrluk •· hoplc, t Neb. 191, 211 
(18'12) (how tlatn will be edmhled It polltk:al quntk»n to be aetded by tenltorbl rnktm11 
and Coft1r~not couru). 

56. Sec Enabllna Mt of Ohio, ch. 40, 2 Sul. 17S (1802). Prior to Ohio'• admission, 
Vcrmon1, llmtucly, and Tennemtt, lhc flnt three lllta added to lhe new union, we-re 
admlllcd whht1u1 lhe hnf'Cllhlun nl eundlt'°9ta. kr An Act lur lhc admlllion of Tmnn­
ltt, c:h. 47, I Stat. 491 (1'791): An Al:I Jar the ad111lulon of Ynman1, ch. '1, I Sui. 191 
(1791): An Act admlulna IC.mlud.y, ch, f, I 11•'- 19' (11'91). For •n nplanallon ol 
l'n1blln1 1<t1 and aclt of edmlnlnn. RC' Pall, ••PN note M, •t 405 (erubllnc act •uthor· 
lzn con1dtutlon1I c:onftlltlon whcrn1 Kl of admilllon ntlfln echnl .. M of 1tale: act ol 
adml•km nttd not bl' pl'ftlftkd by mabllna ac:I). 

51. Sr• note f4 l"IN (namplft o( tondltlom)o Ounnlnc, Arc lhc Sl•ln ~qu•I UJ1drr 
lhr CorulihdioJ11 S l'ounCAI. SCI. Q. 429 (18lll) (condldo111 lmpmrd an lncomlnc &llltl 
In ninclttoth century); Part.. 1•/J,. note S4, at 40G- IO (concU15o111 lmpolrd In t•mtlt-1h 
cnuury}. 
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hand, since the admission of Tennessee in 1700,11 Congress has in· 
eluded in each 1~te'1 act of admission a c.:lausc: providing that the state 
would enter the Union "on an equal footing with the original Stato 
in all respects whatever."•• To eliminate the tension l.Jctwecn "equal 
footing" clauses and the conditions limiting the sovereign and political 
Powen of particular states after admission,•• the Supreme Court in 
the nineteenth and early twentieth cmturio held the conditions to I~ 
either valid exercises of Congress's commerce or property powenu or 
slate constitutional provisions that could later be removed by the 
a1nendment proccss.12 

Nevenhelcss. the Supreme Coun struck. down one such condition 
in 1911 in Coyle v. Smit/1." 1~hc Court in Coylt: upheld an Oklaho1na 
st.alUlC n1oving the state capital rro1n Guthrie lo Okl.:1ho111a (:ity against 
a challenge that the naovc 'Violated the st;1te'5 enabling ac:t. l'lain1iH, a 
property owner in Guthrie, claimed that the statute contravcnrd a. 
condition in the act under whit:h the state had agreed not to n1ove il5 

SI. Su An Act for lhe admlukm of Tmnt'.cr, ch. 47, I Stat. 491 (1'7!Mi). 
ff.I. Su Hanna, ••PN note 9, at 52'·24. Pdor tu 1·mnc11tt'• admiuiun, VC"JmtMll a111I 

Kl'nlur\Y ~re nch "'ft'Clrift'd tnd admlurd Into 1hb UnkJn, at a new a11d C"nlltc mc"ml .. r 
uf 1hc United Stain of Arnrrka ... An Act for lhc Admlalun of VC"nnnnl, ch. 7, I S1.:11. 
191 (l'rJI); An Act Achnltlln1 Kmtm:ky, d1. 4, I S1a1. llf"J (l'rJI). 11111lana.u~11 cl!tM· In 
the ~ual footlna: ttrmlno)uCJ, ahhouah the 1•l1ra1e II not mnl n.plkltly. 

r,o. In ttw~wlnt( the cunclltkMtt lm11tflll"tl cm ltatn, unc nhM'tttnlh ttnlnry •hobr 
1uattntnl that "'the lhrory that all llall'I have l'qual powcn mmt be n1(llln'4"ll ti fin;ilh 
1klunc1."' IJunnlnic. 1uP..• 1Mttc 57, at 451. Many u( the aMM.llUunt commonly lm111.,..,I 
U!llHI lncomlng~itatn, 1Ud1 111 lhc dulkt 111 kn,1 nawlicabk:· rf\"Tn toll 0 fn.-e Int U11itnl 
5t;iiln dti1cn1 and tla no11rnidml •nd mltkt1l 11nt11rk1on rqually, ~,.. I'.«., t:nahlina 
Ao nl l.oultlaru, t:h. 21, I S. 2 St.al. Gil (llUI), tn:rc KnJUnclnl In CunKrru'• u111J.lil11· 
1iu11al ltUWC.-rL Other ku rommun otnt.lillon1, IUl:h •• r'-"1tdR-mn111 that 1t;ilt' C"DIU•tilu· 
1i11n1 11ruvldc that suwrnmcnl uflklal• be litt'f:Uc in £11•li1h, ue, e.a .• t'..11ahli11K A1 I ul 
Nl"w Mn.Ko •nd ArllONI, Pub. L Nu. 61·219, ~ 2, 20, Yi Stat. 557 (1910), ur that pohx· 
am111n m:arriairn be 11mhlbhn.I, ue, 1.a., Enabll111 Acl ol U1ah, ch. 158, ~ S, 28 ~:11. 101 
(llt!H). did nol ln'tnlW maucn lh211 wc.-rc ll'ftCtallr \'lt'wc.'tl al 1hal lime a• 111h}«1 tu f,,kul 
1~ul:uion. kc C. Br .. ,u. AMa:•1CAN (~artMn•T AMI P•M.JTICI 4r,9.72 (4th 1:11. 19'!6) (\t;itn 
in 1:i1Chlrrn1h and nlnt1ttnlh ttnlUry dillt'ml wkkly In lt'll·lmp111c:d t'k-c:lonl h"CIHin.·· 
~nu): C. Curtis. AdmhUun of Ulllh: IJmilaliun uf Slak SnvtTl'iKnlY by C.1n111ac1 "·ilh 
lhc Unltn.1 Stain 17 (1887) (orlnhMI p21m1lhkl) (Cnmtitutlun rncnnl lo 1tatt'1 I""''''' lo 
rontrul Jumntlc rdatlons. lncludlnK puly1amy: U1;ih'1 pown llmital bcame uf k1m1 ul 
cum11ac1 of admbslon). 

1a. U.5. CONST. art. I, I 8, cl. S (~ommcn:c: clau.-): iJ. art. IV, ~ S, cl. 2 (p1t1111.•r1y 
cl:iu~): 1ire, ..... United Stun •· Santlonl, 2~1 U.S. 28, SS (19U) (a-1hKM11 rdatln1 lu 
11>11.11l:ltl111t ol aff•ln whh Indian trlbc1 within cnmtnt"rce 11nwl"r d111K): ~1ran11 "· 
Miu111.'Ml1a, 179 U.S. 22S. 2!'.0 (1900) (ruv•l1lcint Klalln1 to fcdc:nl P"'llC'rty within 111.1wn 
tu 1lill"l9C' al prUflC'tly). 

h'.!. t:uyk: •· Smllh, 221 U.S. 5'9, 5GI (1911) (dictum): •ir~rd. llrhtlr •· PC'QPlr, 2 tr,;1·h. 
I~~. 218 (1872): u• MutUK'I, Yiol•llott• b1 • 51•1ir of lh• ConJillon• of ill F.n•blini .hi. 
10 (:ot.uM. L R~•. 591, liM (1910) (f'AM'IKm• cannot .. kttp • Saale In lutrla11C" ahcr ii 
come• Into the UnWll"o llatti can ••••JI •mrntl 111 conatltutkm). 

63. 221 U.S. M9 (1911). 
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capirnl he!ore 1913." The Coun held 1ha1 under the equal luo1i11g 
dol'.trine Congrcs5 cannot, as a condition of adminion. either pl;u.:c 
lin1itations on the powen o[ a ne\v lt.,te or clem.,nd the riKht to 

excrci5C powen over a ne\v state not authorized hy the c:oo~titutiou.11 :1. 

1'he Court SUl(gl"Stcd (or the fint thue lhat the equal [ooting tluctrinc 
derived its (ort:e nnt n1erely front the int:lusion of an equ;il rootin~ 

clause in acts of ad1nission, but abo rro1n the cons1it11tionnl ilnpcr.1ti\·c 
of equality n111ong the 1latn.•• It am:rtrd that the \Vord, "this llniou" 
in Artit:lc IV o( the Constitutio11•1 rcrer to "'a union o( States, equal in 
po,ver, dignity and authority, each competent to exert that roiduu111 
o( sovereignty not delegated to the Unitt"d States l.Jy the Constitution 
itself."•• 

The holding in l.'o)'le rested on notions of "dual fc:dcrali5111." lJndcr 
this doctrine (nleral and state govern1ucnts were vic,,·cd as (ully in· 
dcpentl('nt in their mpccrivc spheres or power. with (edcral powers 
enu1ncratcd hy Article I and all other pcnven reserved to the stall'! hy 
the Tt"nth Amenchncut.•• As a result, Cot1gr~! cannot in an at:t or 
a<l1nission diminish or impair the sovereign and politic.11 po•ven o( an 
incoming state, including the power to designate its capital.10 

rrl. Id. u 5'iS·M: "' !.n•hlln1 Act of Oklahnma, Pub. I .. No. 59·2'4, I 2, S4 5l•L 267 
( l!X.16). "fhc CfllMlhhJtt wa1 nol lnc:llMkd In the ll;itc'• couMhuliun but ••• adopted In a 
1C11:inte cmlln.antt. 2'11 U.S. •I 564-M. 

ri~. r.u u.s. •t 57!. 
i;n. Id. •t 580. 
67. U..\. CotaT. an. IV, I s. d. I rNcw S..trl .. , be admitted by 1he Cun1rm lnh1 

thi1 Union •• , ·'1 
68. 221 u .. , .• , 561. 
69. The lcrtn "dual lcdnlllam" wa1 coined by P"*-or Corwin. Su r.. Coawu1, THt: 

"l'w1uc11T or 'IHI SUruMI Cou&1' I (19'f). He med the kl1D lD dClcribt the jUtlklal ap. 
1•n1ach to fcdrnlltm 1ha1 pttnllcd from lhe TaMJ Court to lhc New Dnl. Id. al 50. 

Many of the SuprcmC' C.OUrt't lkd1k>n9 bfoforr lhc N"' Dnl Rlkctcd dual fl'Cknlitl 
nutionL 5'-c, •4·• Unhnl Stain •· Butln, 29? U.5. I, 77·'11 (19SS) (A1rkullunl Adjust· 
llK'nl Act uncomdtutlnnal bttame 1adn1 puwcr annnt be mrd lor kcknl f'C'IUladun 111 
ll'C'a rnC"rm:I lo llatn); llanunrr "· lbllftlhart, 247 U.S. 251. 17!·16 (1918), ~miled, 
Unitni Stun "· Darby, !12 U .. '\. 100, 116 (1941) (Act nf 1916 lD p~-cnt lnunutc cum­
u1crce In pmd111.11 of child l•bor UncfH19lllutkinal •• fftkn:I lnlf'UlkMI Into 1talC' matlt'n). 
Se• 1•ner•ll1 M. V1u, 1'11& 5nUCTtlatr. or ANt.atc.\M t·1:111.MU1N 18 (1961) (undtt dual 
ft'tkrali1m, l'XrrcllC' of ft'tkral IO"t'f1lmrlll'• comlitutklnal pnwtt1 llmhrd by ttalr ao\Tr· 
1·i11n1r: 1·cnth Aflll•1Mh11cnl ln:qllt'RllJ Jn,•nl 111 1:ur1all n.prn1 l:Uftll'l'•itJHal puwc:r); 
Ci1rwln. The l'•1.tln& uf Dul ,..ird•r•ll1m, SCI VA, L Rt.w. I, 4 (1950) (ll"tkr•I and 1tatc 
su,"C"rnnM"Rll arr cn-ordhuilC" with •ntl eqwil lo one anolhn). 

70. 2'.ll U-"· al 57S (tn\'rll'lp •nd polh&cal ptlWf:h ol lncomln1 1talft etnnol bC' •·con· 
•tilulk1nally dimlnllhf'd, lm1NilK"d or lhorn away by any mndltlun .. mmpa1:11 ur 1tlpula· 
lh1111" In act1 of •dmbalun). 

·n1r equal fnolln1 tluculne, hcnrttn, don not require the rtinalhy of 1ta1n In 1hc 
manner In wl1lch th~y C'1lt'rcl1C m\'C'Rl111n •'"I pulhkal puwc.-n. t'ur nam.,le, IH 1ud1 
manen a1 powtt1 cklrp1rd lo the lhfft bnnchrl nf IOft'mment or In local IU''rrnmcn1"' 
thr. arrana"C"mrrua of lhc ltatn nry 1ui.un1l21lly. Com,..re CAL ColftT, art1. IV, V 
(delq:atlng ~nenl pown lo autonol'OOUI nttudn: branch; Rlylnl( eatmaln:ly on ttl· 
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Conversely, the (.'1.1ual footing doctrine, b.'l~ on notions of .\ovcr­
cign equality, n1i~ht al50 prohihit the cn1'1rgcment o( the 1)(nvcrs u( 

particular 11.atcs into areas granted by the Constitution to the n:11io11al 
government. This invenion o( the constitutional equal footing doc­
trine (ormed the basis (or the Court's 19!;0 plunlity decision in United 
SlaltJ v. Texas." Although it did not explicitly hold that C'.ongrcu 
could not expand the sovereign and political powen ol an incoming 
1tatc in a compact o( admission, the Court plurality cited constitu­
tional reasons as preventing .. any implied, special limit..'ltion or nny of 
the paramount powen of the United Stat(.-S in favor of a Statc."T:1 

Since 1957, the doctrine ol dual lederalism has bttn replaced by 
theories of "cooperative federalism." tinder cooperative ft'tleralis111, 
federal and state governments arc viewrd as sharing pcnvcn and func­
tions, although national powen and interests take precedence over 
1tate sovereignty.'' Consistent with this 1nore expansive vie\V of (edcral 
aovercignty, the plurality opinion in ·rextJJ suggested that the equ;il 
footing doctrine "prevcntJ extension o( the sovereignty o( a St~te" into 
an area o( paramount rights o( the United Statct "from \vhich the 
other States have been exclnd~. just as it prevents a contr.actiun of 
tovercignty •.• which would produce inequality among the Statcs."14 

ermda) •ilh IA. Coten. artt. 111-VI (con11lnln1 •prdllc •nd drlallnl dellmlullon of 
powe1'1,, dulln. •ncl 01"1:11nlu.lktn of lhtte branchn and of kic.al IOtttnmc:oh). Ac"-lillun. 
allr. the courll haft l1l11orlcallr "allchun.I con1rc•lon1I powrr In cu11trol lht' lu1ni11ion 
1nJ cuntt"nt ol con1tltu1kJnl of 1tatn 1mterln1 1hc Union. A• a muh. 1ta1n dilkt in th<" 
10vrrcl1n and polilkal puwen lht'r ir'l!t'fCilt"ll 11 1dmlulun. Sc-t' p. flS5 111f'r•. Th<" n111:11I 
looli111 ~doctrine pumlu t':t.Ch 11a1e :.her .ad111l11ion lo chnnte lo t"1erd1e lhr umc dr· 
1•re of IDftrelp and polltkal poern1 a1 cveiT 01htt ttatt". C/. Catt "· Tohm. S9 f, 
7SO, 7'2 (C.C.D. OT. 1889) (""lrlM! const:lh1tkmll equalhy bctWttn 1he 1tun •.• ralenc.h 10 
the rl1h1 ol eKh • , • '° haft •nd enjoy the ume mature ol tocal or tclf lfl\'l'rnment"). 

71. Sst U.S. 707, 719-20 (1950): 1u ffOlt. /udicl•I bP.ruion o/ Se .. Nrd lfound•rit"t 
A .... SMll>mn-.:ff IAJtdJ. II N.Y.U. lfll'AA. L RcY. 2'S, 242 (1961) (Tex•• plutality alt"ll 
<onttpl of .. '<onwnt equal foolln1';. 

72. SS9 U.S. at 117: tte Hf. at 711 (Unltm Stain rnpnnllbllltin wl1h rnpttt tn "'ml1n 
commttct, the wa1ln1 of Wlr, lhe matins of untln. ckknc of the thorn, and the like" 
cnmpd conc:halon that Unllrd S1atn°1 1upremacy owr ll"abtd must be unabrldred). 

79. ~- c:on.ln. mtwa note 69, II 21 rcmpentltt amttpOon of the lnteral rrb Uon· 
llhlp"'). D1n alttt 19'7 hatt rrOrctnl the rouprrallft frdn11ll1t nndont, Srr, r.a .• t"•r .-. 
Unl1cd Suitn,, 421 U-•· M2, 547°41 (1975) (lntnlen"Rtt wilh 1u111e allaln by a1111Ucallun 
ul Econumk S1ahlllndnn Act In 11a1e empk11l"l'I upht'kl a1 whhln ratktnal ninatc:•kM1:11I 
raerdtc of pcntt'): Unllt'd 5tall"I Y. Oatbf, 512 U~•· JOO. 124 (1941) (t"alr L11•tr !ilanc.lanll 
Act u1,hrkl tt'Cft thoc11h II all«trd 1talc IO\'l'ttl111tr: natlonal 111:1n~n11TK"nl can '"n .. 111 10 
•II mc:1n1 fur lilt' r1.Mdw: nf 11 111:ran1nl powrr'l k• «""""'"' M. Rr:M04N. Tnr. N1 w 
t·1Jtt:a.\LllM 21·2:1 (1972) (r.01ntlt11thK1al "'"'1lullcN1 of 19''1 lirpn \'lcw of f11lrral an•I 
nale C'tMJlot"r.lllun In '"r11nnl111 11n11rramt"' anc.1 In "'112111ln1 1111u1n;• 2111 1l:ltr 11owC"U 1111 
loma<"r hdtl tn lmJIC"l1e: "' llmh n:11l1111:al 1•111ttn). •nte Cmnt h211, ne'~rll1rl1-u, rn·1·ntlf 
mo\·nl lo llmlt 1MJlkN11 n( Ct101'•1•ra1h-c lt.1lcrall1m. St'e N;illonal l.ra111:ur. 11( Cilic'I ,., l'M·ll· 
4:.'fi U~"· ISS (1!1'16) (1°t"t1th Aftk'nfllllt"ltl aUlrmall\-e llmll on cummt't<<" 111n.,·r1· ll'l1111 
k11;i1l11fltn lnfrln1n '"' 11111: 111,~tcll(nl))· 

74. 539 U..S. It 719·20 (dtaiiun omlllnl). 
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The T··.··1u plurality, howcvcT, Tetun1cd to a model o( dual frdcralisrn 
by a's1111,i11g that exclusive rcderal control over the sea~ \vai 

ncce»at'\". 11 

The (:ourt in ~lnbama v. Tt:xtu1• Wal misguided in not addressing 
the constitutional equal footing argumcnu.11 The reasoning in Tt:xns 
required the Alabama Court to detcm1ine whether the Submerged 
Lands Act undermined the constitutional "equality ol States" so as to 
make them "'dillerent in [the) dignity and power'" that they share as 
co-equal members of the Union." llccause the Alabama Court did not 
consider the constitutional language in Texo.s, thc latter opinion should 
not be undentood to bar affirmative congressional actions that \lest 
seabed rights in some states that are greater than those enjoyed hy other 

1tatcs.'' 

n. T/ie S1a1111ory Component of lh• £q11al Fooling Doclrine 

Ultimately, the holding in U11i1ed Slal<J 11. Texas .. must be viewed 
as tuniing on statutory, not constitutional inttTpretation. Although 
the Constitu~ion guarantees sovereign equality to the states, it docs not 
ensure their economic or proprietary equality. Because state sovcr· 
eignty includes the right to acquire and to dispose of property," and 
because the Constitution gives Congress plenary power to grant lederal 
lands to the statc,11 equality either in 1ize or in percentage o( public 
lands held among the states would be unrealistic." Acts of admission, 

75. Undn dual kdcnllllDo kdttal and 1tate pnormmm11 wtt Ykwed •• co-~ual1, 
auptemr In 1helr lncltpmcknt ephna. Su p. 191 nl#W•· Tht plunlhr, by coalndnl 
lm11t"rlum ind domlnluro. mamcd lo a ""'" of erpante and lndependtnt 1phera ol 
IO\"ernmmt, which Wll • touchltont ol dual lf'lknlmD dtlnklns. 

10. 541 u ... m (1954) ( ... carlam~ 
77. ~. note 47 •twa (Court may haft bdincd that lhtTe wn no eqml lootlna lllut 

ln"°h~I In P'••·Mlml•k>n snn•): Ala._ma "· Tna1, 541 U~'- m. Ill (19S4) (Duuatu. J,, 
dls.-nllns) (t:ourt trntcd eqUlll foolln1 u •frl\'Oloul and lmabltantbl""). 

7fl. Unllrd 5Ulkl "· Tna1. 999 U.5. '107, '120 (19!0) (Phan.Illy opln'°") (quotln1 Coyle 

"·Smith, 221 U.5, S59. Slll (1911)). 
7'J. At tnott. COftltllutloml prlndpln mettly ante a ttbatlllble pmump1lon that 

.u1r1' cumpacta nt Mtmh»on panl equal K11brct rlahta. Sn p. MO •nlr•. 

"°· SS9 U.S. 'IO'I (1950). 
II. Thi• rlaht b equal. In the at.nee ol conetltadonal or aatutorY Umhallom. ta 

th1t o( an lndlridml dltpod111 ol land. SH, ..... South San Joaquin lrrl1aUon Dist. \', 
Neumiller, 2 Cal. 2d 415, 419, 42 P.2d 14, II (1995): B)nle •· Arc.-. 20! Minn. SOI, 609, 

281 N.W. OM. oae (19SS). 
82. U.S. (;OMIT. art. 1v.1 '· cL 2 (PtoPn1Y cbUll')I'" Ab .. ma 't'. Tna1. 547 U_\. 272. 

27! (19S4) (per curlam) r'Jbe potffl' o..er the pablk laod thut mtrullnl to C:On(fftl 11 

wllhnut llmltaUont. 1 
13. Staie1 currmtly nry widely In acasnphklil lbe tnd In the n&ml to whkh 1he 

kdenl lfl\'Crnmcnt owns publk land• wllhln thdr tiounc.brln. S.•, •4·· Bua1AU or TMl 
C1.1n1A, U~,. l>u"T ~ CoNMUCC. 5TATd'tteAL AllllTUCT or THI. Unmo STA.TU 1977, al 

191, 22'1 (19'11). 
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moreover, reveal a wide variation in the property rights possn."cd hy 
particular statn upon their entry into the Union. Texas and Fluricla, 
£or cxamplr, came into the Union with generous grants o( public lan<b, 
but roost other states have received very limited property grants (ru111 

Congress in their compacts of adinission.11 

Interpreting the at.au:mcnt in Tt:xOJ that the equal looting doctrine 
has a "direct effect on certain property rights,"•• spccilically on the 
right to exploit submerged lands, remains a problc1n. This rinding 
can be hannonizcd with the holding in Alabama v. Texa.s•• only ii 
TexaJ is undcnu.xxl to have involved statutory interpretation of the 
equal footing clause in the state's ac.:t of admission!' 'fhc act did uot 
discuss the submerged lands issue. so the Texas plurality faced the 
question whether the state could retain prior tide by impliation. The 
Court plurali1y held only thal the Cons1i1u1ion prevented such an 
implication. not that Congress could not. if it had so desired. have 
made an explicit grant of title.•• The constitutional language supported 
the plurality's pmump1ion that Texas had no greater property rights 
1han olher slalts. Such a prtsumption could have been rebuucd by • 
showing of an express provision in the compact of admission that vested 
dominion in the incoming state.•• 

The Court in Pollard'• Lenee v. Ha~a11,. held thal properly righll 
to the beds of inland waten belong to the states.•• The "fideland.1 <:a.,e.1 
reached the opposite rcsuh ror onshore lands. brc.ausc "nottional in-

84. Unll .. c Q;ber 1la1cs, 1°n11 w:111 1Uowed lo rctal11 h1 nant and unapproprlatnl 
l;r,ndL 'l11i1 n-1n1dnn w;r,1 111:1mlnnl In onlc:r lh;r.I 1he state wtnild 1111: 1hle tu Jl21Y the 
drbu and liahllllin II l1a1I lncurn:d •• • Rra•uhlic. Joint llnnlulinn fur a111M·1h1111: Tc1i1• 
10 the Unhl'll ~tatn. J. ku. 8, 28th Ccinll[., 2tl !W:9l. 7'97 (IMS); J~e P. GAtU, H11tut;Y or 
ru11.1c (.ANO I.Aw lh:\'rt,orao;NT SIG (l!Jf>ll) (•l •tlmlukm, l'knhla Wlll ICJ:lllh'll (1:!

1
;: .. 

l.uui•iana !!';' •• •nc.I Alas .. a 21'i'~ of pulJlk lane.I area• with Kmahwkr 1rtilint'tl by fl'lknl 

IU\Cfllmctll). 
ft~1. S!"J U.S. •l 716 (11lu11111lty oplnlun). 
lfi, S47 U.S. 272 (19"'.A) (111:r curlam). 
17. ke Unlll:d Slain "· Tnas. S:\IJ U.S. 707. 715 (19!'l0) (plurality 1111h1iun} (11luralhr 

hcld 1hat dnndnlum OVtt Tn:11'1 11c:a1.,1 n ... nJ In fl'llrral 11U\-.:'1nmrnt l•"l'•U~ '"'n111:il 
(001i11111:" cli111te of lhe Joint ltaohnlun admlllln1 "l't:xi11 lo the Union 1ll11Mn1., uf ••. the 
eotllruwhy" uf con1rul Oftt am). 

M. Sre p. ISi 1utn'•· 
l'.I. 'IM .,.,. •• , 11lunlltr found that ·rna•'• hhtmkal proof nf dominlum, while a 

kt•11uhllc, nwr h• 1hrre marine k-a•U1:• 1eah1'll w111 ln1uUklen1 111 on·1nmw· the 11n·r.111n11· 
lion that •n1;h don1inlu111 had hn'I\ rrllrw111lllhnl. lluilrd Slalo ,._ 'fna1, :t:rJ lUi. '7CJ7, 
711·1M (llJ:.O). su1 ..... 11t1.11th·. the .'l•irre Court hdd that C:11t1111:rns had rxrni•'ll lo "p:ua· 
111011111 llilliunal l"n1·r11'" hr lramfrtrlnc a."abnl rhthl1 to the 1tatn In the Sullfnll'lll.l'll 
l.;inch Ac I. llnht,I Sl:ill'I '" .. l:ihK', 4'..'0 US. !U5, 524 (19'7!'). II lhut •ttllCllrl Iba.I (:0111KU""' 
1·an 111,.,:now ft'lh-nl ninln1I ulfllctn'll by the l'flnal fnnlht« doctrine un·r IM M·al-.,1 
honk1 h1111: any 11a.1e by an cxpt~ pn1wl1lun In lhc c11m1l2lct uf admilllun. 

!IO. 44 U.S. (S tluw.) 212 (llM!:l). 
IJI. lrl. a.I 2SO; 1eir p. ISO J1tf't•· 
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teruu. re5ponsibilitics, and therefore national rights are parnmount."11 

The A lal1arr10 Court assumed, wiihout so deciding, thal seabed righls 
were mere property righu." The failure o! 1he Alnbnmo Court lay in 
not overturning the holding in the Tidelands CtUeJ that K'ahcd rights 
were intcrcsts "so subordinated to political righu as in substance to 
coalesce and unite in the national SOYereign." .. 1 Hy upholding the 
federal rower to cede submerged lands, the Alnl1amn Court overturned 
the reasoning of Te:caJ•J that although "don1inium and imperium 01rc 
nonnally separable and acp.1nte," in some cases ''property in1crn1s arc 
so subonlinatcd to the rights of sovereignty as to follo\v SOYereignty."'•• 
No app;1rt'tlt reason exists to allow the separation o( property from 
sovereignty in alatutts like the Submerged Lands Ac1, while prevcn1ing 
such a separation in acts of admission. 1"hereforc, the constitutionally 
based prcsumpllon o! federal conlrol over the seabed imposed by 1he 
equal footing doctrine can be overcome. Puerto Rico nttd only secure 
Congress's agrttmcnt to an express grant in its act of admission. 

Ill. Seabed Righu as Property Righu 

The Court has ruled lhat a grant o! three marine leagues 10 some 
stain don not undermine the constitutional equality of statn.9 ' The 
question rt1nain1 whether a congressional grant o( seabed rights or 200 
111iles tO Puerto Rico on a'hnission to the Union would be an uncon· 
stitutional .. ,ubtnction in favor or• Puerto Rico "fro1n the na1ional 
sovereignty o[ the United Starrs.''•• Such a grant wnukl not, however, 
co1npro111isc national supre1nacy,•• [or the right to exploit the sc:al>ed, 
under both American and intentational law, is alienable.1" Such a 

~1'2. Unhnl Stain v. C.llfurnb, 9'2 U.S. 19, SO (1947): 1n United Statn "· Tna1, 9'9 
U.S. 107, 719 (19SO) (Plunll17 orlnion): Unlkd SU.In "· l.oulalana, S99 U.S. 699, 7CH 
(l!ISO), 

!IS. S47 U.S. •t 27S (per curlam). 
94. U11ilt-cl Stain w. Tnu, JS9 U.S. 70'1, 719 (195i0) (planllt7 uplnloa). 
95. ~e 11. llM ,.,.,._ 
00. S:i!Y US. at 719 (plunlilr nphdan) (l11u1nate amlnal). llut cf. p. IHO Ju/Ir• · 

(11:11 mm1lthtK 1nul11 of Ai.h,... •nd Te•a). 
!17. Alah:um. "· Tna .. 547 U..'i. 272, 27S-7f (1954) (per curbm) (uphuldlnw ctlftldlu· 

licM&alily of Suhmn1M 1 .. nt11 At:I). 
tlft. Unitnl 5Ultn.•. Tnn, JS9 U.S. 701, 719 (1050) (plunllt7 ot•lniun). 
!'.I. To 1mkl a111f111lon, 1hl1 dhamlun wlll tne na1'onal "11111rnnacy" In rrfl'r lo Ille 

""".''"'i1111tr uf the 11."Clrr•I •• ••alnlt lhe.•l•lc l(O\"C'rtllfteltll. This a111a111 ln\l•h,, k'lk•1;il 
•111•R'mxy in the •n"d dnl•nah'd by lhr (:0Mllthu11un. 1M WCJfd '"""'""'llClllr'" lt1 thc 
h11c111atii1t1i1I ll'nte dcnuta lhe pie-nary l•twt'n t1f hMll\'ldual nallun1 •• apln1I one 
annthtt and will be Uled •• such thruuahau1 lhh dllcmdun. 

100. ,t,e I'· 1'4 •/Jn: p. IWJ l1tfl'tl, 
111e (:.onunnntrnlth nf Ptwrlo Rim nn rbha lhc:- .mt'fl"lwn 1111[h1 lo n11m arwl ·r•· 

11kNt lu lk'abnl undft' ln1ernatkll1•I bw. Tiie C.ulnrntal 5hcotr Cut1W!'nt5un, 1uflr• rM•te 
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grant should be upheld against any equal looting challenge by other 
states••• or by the justice Depanmcnt.1•:1 

C.Ongrcu, a coun should hold, can alienate seabed rights in any way 
it chooses. It may, for example, make such an express provision in a 
compact of admiuion, because a commingling of sovereignty with 
property rights is no more essential in the 200·mile zone than it is in 
the smaller zone at issue in Alabama v. Texas.••• Any other conclusion 
would be at odds with principles o( American and international law 
that have recognized not only the diUerence between impcrium and 
dominium over the ..eabcd, but also the di££ercnce between sovereignty 
over the sea and aovereignty over the scabcd.1•• 

The Truman Proclamatio0,1• 1 the (int claim by a major coostal 
nation to rights over the continental shcl( and its re:wurccs, 18• avoided 
use of the word "sovereignty" and only referred to "jurisdiction and 
control" in order to signi£y that the United States' 1:l;1i111 ex.tended 
only to the right to exploit the resources of the shelf, not lo sovereignty 

f, "'hkh the Unhrd Slain h11 ntlflrd, 1utn &hat "'(t)he coa1ul State cs.crci .. 1 cwt"r the 
condMntal Wlf IOfttl'lln rl1hu lor 1hc purpoec ol csplorlnc It 100 cx11luilin1 lu 
nuural rnourttt. .. id. ltl 2(1). In the North .k• ContiMnt•I Shelf C•u1, the lntrrna· 
1k>nal C.oun of Jmtkc held that cbc rl1ht 10 np)orc 1hc conllnmtal 1hclf 11MI exploit h1 
natural rrtoartt1 wu Inherent In the co:11ul Sutc-lhe rl11hll nl .. nt .. i/110 /•rlo uwl ab 
ini'lio ... p969J l.C.J. f, 2'L One 1tudr h11 concludrd that the currrnl Unltf'tl S1;11n claim '° lhe contlncnt1I 1hell n( the Communlttallh ck-parll from pttv1illn1 lnlernallun:il law 
1nd practke undn whkh G\-enc11 ckpartnwnlt arMI 1110Cl1tal llatn, whhuut ni•rt'tl'nla• 
live 'otn In mcuopolhan IO\"l'mmftlll. nnd.e cunuul Dftr the cmst1I ll'ilhnl. T. 
FMNC&, CoN'ncx. Of SU Ruouacr.1 IT 51.tn·i\UTOMOMotll StATU 27.29 (19711). 

A coa1t1I Su1e'1 ndmlno rl1h1 to npJuh the 1r1bftl don no1 llr«lude It fn11a 
1nndrnlns lu rithl, u k>ns ••the c:ommt i1 e1prns. c:onllnnit1i SheU Cun\·Muion, 1uflr• 
note •· art. 2(2). Thrttfatt, undC'r lntC'matlonal law, rnrrto llico anc.I thr United Stain 
an 11rrc In a romp.acl of adml•k>n who wlll fl!CC'l~ the bent:fh1 of npluhln1 the K"a· 
bnl, .kl' Juflomitraird Und1 Ad: Hnrin11 Oft S./. Rit1. IJ, S, 191, J, 107, J, 107 Amfnd,. J./. 
Ritl, JI IJt:/orit ihit Comm. Oft lntitrior •"d lruul•r All•iu, IJd C:On1i: .. ht Sc-.. 10fi6 (19~5) 
(Jae\ Tur, DeputJ Lq:al Adri1rr, Dqt't of StatC') (lntirrnalional rommunil' unconcrrnnl 
about way Unllcd Statn dl•kln Ill rl1hu O¥U rahed with 11.atn) (hrrdnahC'r dtnl u 
Ht:•rin11 on Submn11td Und1 At:IJ. 

IOI. In Alabama •· Tna .. '47 U.S. m (195-4) (per curlam) 1t1tn challcn1rd a di• 
proportinnate snnt of ltlbed ri1hu lo othrr 11.atn. kt: p, ass •• ,,, •. 

102. The Jua~ Dqtannwnt bro"fht the 1ubmersrJ lands CllC'I challrn11ln11 the ri1hl 
of Cull 11a1n to the lhrtt marine lra1un llmlL Srit Unlt<"tl Slatn·•. Florida, '6S U.S. 121 
(1900): United Stain"· Lnulalana, 565 U.S. I (1960). The na:utlwe nttd nnt air« with 
1 cnn1rnMonal 1ran1 of 1nbnl rl1hta to a •Late and cuuld thert"forr tttlr. lo nttrturu a 
C"DOl(rnMonal 1nnt In a compact of adml•lon. Cf, Vrto of Bill Cu•tet"rnin11 Tille 10 
Ofh.hurr Landt. 19S2-19SS Pu.. PAPUI 579 (fruman wto of Ural Submr11nl Landi Act). 

IOJ. S•7 U.S. m (1950) (prr curlarn). 
UH. Sit• Danlel, Jowrd111t1 and ow.,rnhi/J lft lh• M•r1ln11I Sit•, S BA•1.oa L Rt:Y. 

ttS, 201·~ (19SI) (dl1tlnctlnn brlwttn owncnhlp of wahcd anc.I 10we~l1n1, owrr Wah:u, 
and duJ.I rl1h11 In mar1lnal lt'I.). 

IOS. E .. ec. rrocbmation No. 26Cl7, S C.J;R, 17, 68 (19t5). 
106. Jr~ A. Sln)rla, Land-IAclr.rd S111n and the Con1ernponry Ocon Jtqhne 505-M 

(1978) {unpubll1hnl JM'i.D. dlllt'TLlltlnn, Vair Law School) (on flhe whh r.1C' , ... /otHn•I) 
(prlar 10 19t5. few clahnt lo tontlnmtal lhdl tDldr and thmc made larsdy concerned 
with fiihlna conrnatlon). 
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over the sea.10' Both Congress and executive o£ficials premised the 
Submerged Lands Act on the separability of national supremacy and 
property righu over the seabcd.1" Finally, the separability of property 
and £ull sovereignty rights in the high seas was recently evidenced hy 
American creation or a 200.mile zone o( .. exclusive (ishery manage· 
ment authority, .. in which the United States claimed the power to 
regulate one resource o( the high sca.1 without asserting sovereignty 
over the area.'" 

The Court in United StateJ v. California"" viewed the possibility ol 
international obligations concerning the seabed as bolstering the ncces· 
1ity (or national control o( the area.111 The international community, 
however. has generally (ollowed the American view that sovereign 
rights over the high seas are separate (rom rx.ploitation rights over the 
rcsourcn o( sea land1.u• · 

Article 2 of the Contincncal Shell Convention ol the 1958 Geneva 
Convention on the Law o( the Sea accorded to coastal states the exclu· 
sive potver to exercise "over the continental shelf sovereign rights (or 
the purpose of exploring it and exploiting its natural resources." 111 

The lnlormal Compnsite Negotiating Text of the ongoing l.1w ol the 
Sea Con£ercnce incorporates the sa1ne provision of coastal state right 
to explore the ahelf. 11 ' Neither provision in any way prevents a coastal 
SL'lte (roan consenting to alienate these righu.111 1'he Composite Text 

10'1. F.1tt." Pracl .. utlon No. 2(167, S C.F.1.. 67, 158 (IMS): Id. f'Thr d1ar.11ct~r a• hl1h 
1n1 ol llM: w11rn abo'IC: the condnmtal lhdl and the risbt lo thdr lrtt and unimpeded 
na•laallon att In no way thu1 aflttlnl.1 

108, ~C', 14., Hnrlnp °" St1flo,..irracd IA•dJ Atl, ,.,,,._ note 100, a1 Slt-14 (Dou1la1 
McKa,., Stttttary ol Inter'°') (United Stata controb ••bmtrsc'Cl lancll. reaardlns ol 
property rl1h11); S. atr. Nu. ISS. ISd Con1., I• Sna. 1-8, rrtwirtlfff '" 119SSJ U.5. Coor. 
Cc»IG. • An. N1wt 1474, 1•79 (Subcnttlfd Lands Act 1T•n11 pn>prttJ rl1ht1, no1 con· 
1thu1k>nal rl1hu). 8ul ••• pp. M6-47 inlN (frdenl pwemawnt by lnwulr.ln1 eminent 
domain can f("(.lplutt any 1nbrd lhnt1). 

109. fi· l~o:-ry Con1tt1111&on and M1naannrnt Act of 1978, Pub. L No. M·26S, I! IOI· 
102, 90 S1;1t. !SG (codified It 18 u.s.c. H 1111·1112 (1976)). 

110. SJ'i l.".S. 19 (IM7). 
Ill. /1(. ·11 "· 
112. Vf' • M. W"lttNAN, Dtcm tw fl'fTUYllAnoNAL I.Aw '189·882 (1965) (drYe)oplnC'nl 

and accr.plantt ol cuntlnmtal thrlf doC'UIM). Some natlont continue lo claim that thC' lhcll 
Is Inseparable lrom 1he hl1h .ns and theftfon: not wbJf'ct lo appn>Pt"latlon. Jr• 2 TI1ird' 
u .. N. Conference on the Law of the Sn (Canca1, VntrL) (11th rnt1.) 152, U.N. ~us No. 
£. 77S. •·• (July 29, 19'H) (Mr. Upadhya)'I, Nepal drlrsaU'). Other natlun1 havr dalrnnl 
IUYtttignty nwr hoth the nu and the' hl1h IC"ll. S.• l s. LA•. R. CnuactnLL • M. 
N~DQUIST, Ntw l>tu.cTtONI IN Tiit I.Aw Oii T"t: SU IS.II (117!) (Bnallllin daim of com• 
plr1c 10wttl1nt,). 

I IS. Cunllntfltal Shell Cnnftllllon, ••IW• note •· art. 2(1): N• ltl. art. I (rl.-ht 10 r11p"1h 
lhcU to limits of caplo.ltahlllly): Id. arl. S ("'rlahta of the COClllUI Slate uwr lhr cunllncnul 
1hrlf do nnt alfttt the ksal 11atm o( lhc 1upnJattnt watrn u hl1h waa·"). 

I U. Composite Tnt. 1u/lr• note •. artt. 71. 71(1) (coastal ttate rl1ht lo nploh 1r1bC'd 
up 1n dittancr of 200 nautkal mlln). 

I IS. SitC' id. art. 71(2) (Jl1h1t &a 1hc:U nclual~ unku nplon1lon CONrntrd lo by 
coaital 1tatc): Cocldnmtal Shell Oonftlllfon, ,,.,,.. note •• •fL 1(2) (11mr). 
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also proposes the creation of a 200.milc economic zonc11 • under whicl1 
coastal states have abwlutc rights "£or the purpose 0£ exploring and 
exploiting, conserving and 1nanaging the natural resources, \Vhcthcr 
li\ling or non-living, of the sca-bctl and subsoil and 1hc supcrjaccnt 
watcrs,"111 Jn 1hon, the right to exploit the seabed, properly dr£_incd, 
is simply a property right not nrcos.1rily comn1inglcd \Vith national 
auprcmaq. Thus a grant to Puerto Rico of ~abnl rights at arlmi~!don 
would not be a "subtraction in [iu] favor •• , (rom the national sover­
eignty of the United Statn."11• 

IV. Snbcd Grant Proposal and Ju Limitations 

The equal looting doctrine's rcbuttable presumption o( national 
property righu to the Kabed males the riRhl to exploit scol>Cd l"c· 

wurces a ncgotia!Jle condition in Puerto Rico's barypining for ad· 
mission.11' Therelorc Puerto Rico should secl a specific p,raut of ~a· 
bed righu in a comp;1ct o( admission. The federal government cau. 
however, constitutionally r~ulate or terminate the rights to rxploit 
the Kaltm. tceurcd in a compact .. The main protection avail01hlc [or 
the island against a "taking" of its sc.ilxd rights is an explicit c;dcula· 
tion o( just compensation in iu compact o( admission. 

116. Tite economk tone b an arn '"200 n1u1lal mlln from. 1hc batcllnn hom whkh 
the brl'athh o( 1he .J.Crrltorlal lrlll Is mca1&1rt'd."" Compnite ·rna. 1u1tra nule 4, an. r17. In 
lhe KUnomk IUllC the <oatlal ••tc hat alJ10lu1t tl•hl1 ,ul n.pluhallon, scr no1r 117 
infr•, anJ juri.Jktknl for 1»ur1"*-, ol mt.arch, endnonmcntal prnl'rnllun, and cun· 
ltructiun. 1re CompU1itc Tes.a, JN/Wa nolC 4. art. SG(l)(b). 

117. Compo1hc Tn:l, JV/Ir• note 4, art. SG(I)(•). Cuntrul ottr the ttonomk mnc a1KI 
corurol a\'tt llw c.,ndncruat •~If lnwoh"C a concomitant 200-mlk limit. k• id. arh. &7, 7G. 
Ahhuu11h 1nwrci1n rl1hts fur eaplollatlun pur1wOlt"I arc 11Holute In l11e 1hell, Jrf id. art. 
77(.!). cu.anal 1tatn M\"'Crtht'ln• h•'"'C an afflrm.ath-c du1y undtr C'Crtain condldut" to 11i'e 
1a:n1 10 ulher .Stain In the l'Ct»numk ion<'. 1u, ,_.., id. 1rt. 69 (land-h1Ckcd 11.a1c'1 riglu 
lu p.artkipatc In e•pluhallcm of cconumk ronn ol •d)olnlni c:oa1ul 11..atn). 

118. United Slatn "· Tc:1a1, SS9 U.S. 707. 719 (1950) (l•luralhy oplnMon). 
11!1. Puerto Rko't barplulnl" pu1ltlon woukl be llrt'n1thmnl .ii ii cuuhl ellaloli•h 

ownruhlp of lhc 1eabnl as a cnmmonwcallh. Sre notn 5 • 100 1u1>r1 (mntm,·eny "'"C"r 
flWMnhlp of ltllnd'1 ~1bal: ltlancl·1 rl1bt to Cflllllncntal 1hrlf under lntcrnallon.al law). 
Con•rr•"• 1ranl to lhc 11a1n In 1tw: 5ubml'l"Sftl Lands Acl 11r IF.,s, Pub. L No. as.JI, IS, 
117 Stal. JO (codilll'd al 4S U.Cl.C:. I l'l l(a) (1970)), wa1 motlntcd by a dnlre to rn1ure 
hblurk 1hk to lhc slates. k1 nule 58 INf"•· Hl11nrk lhk: Is nol, hnwt"n:r. nttt'aaty In 
r111:1tu Rko'1 dt-mands: (Ul!Kn-.lonal power In mlc lc:deral lands Is "'pknarJ" and 
••witho111 limllalion,"' Abl~nu. 1'. 1"l'•a1. S.t7 U.S. 272, 27!·74 (19S4) {IN:r c111iam). In 
co111truiua the Sulunc1•cd l.and1 Act, the Cuurt ttlit'd on hl .. otlc tide tn the .. ·alx-cl 1M1h 
In ..::uchina lur cuu11·t•kln.al Intent lo 1nnl submcrKed I.ands lo the it.ale II admiuion. 
S11 IMJle 41 •ultra. t"cdrral cuntrol ul the Island'• M:alll't! rnourcct whill' h ttmain1 a 
cumroon•l'1hh woukl no1 bar lhc: bland lrom cl1imln1 llw: rn:.urttt al the time h 1ttk1 
admblion. 
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A. ConJiderations for n S/w.cific Crnnt 

Pucr111 Rico may 1ttk to include in any compact o( adtnissicnt 
language R,ranting 1hc island the right to explore and exploit the 
natural rr~ourcn of the seabed to the extent r«ognizcd hy the inter­
national curnmunity.1,. In onJer to ensure that the p,r.1nt ol seabed 
rights to Puerto Rico \'lill be: snlficiently specific, the language us.ct.I in 
other gr;1uts of seabed rights should be replicated: ua "'The term 'nat­
ural resources' includes, \'lithont limiting the generality thereof, oil, 
gas, and all other minerals,"''' including sand, gravel or coral,l~J and 
all oth<"r living organisms scdenlilry to the seabed. nt Puerto Rico's 
deman· ·. .hould seek to encon1pass all rights recognizm by the United 
Stiltes i11 1utemational agrttmrnts.t•• The gnnt should also lollow the 
Submerged Lauds Act in alfirming the im~rium rights ol the United 
Statcs.12• 

1:.io. Currcnl lntcrnadonal law lamn lhc rtt0tnllloft of 1oftttl1n rlt!htl ottr 200 
milrt of ~al.al • .ki: C.11mp11thr 1·n1, JN/Wa nutt 4, arb. SS, !>7. Al minimum, Pun1o Rko 
could ll'<'k the rl•hl lo t•1,•nre ht ..abnl 10 ll.r limits c1I n.pluhabllhy, Jff ftOf.e !!o 1u/•r•. 
1 1IKht 1TC1"•11udn:d In the C'.acUIMn1al Shtlf Conwnulon, .. ,,,.. note f, 1rt. I, whkh •he 
UnhW !itakt hat n1lfied. Ra1llkadun1 and AcrnAont to the C°AM'l.endona. U.N. Due. ST. 
Ltc./S R1:w. I (Apr. 12, 1981). 

l:.!I. It J, bcyuntl the tclJIJl' of 1hl1 Note to propo1e lhe euc:1 bn1wil(l' of a tralal 
•rant. ~uch lan•na-' will rrq11lrc l':llCftll\'l' nqntla1km1 btcHltc many pn1bk1m "' def· 
lnitiun an1I jurildkdon n.hl. C/. Ne.Cc, Jvri1dkfiPtt OWr tlN k•kd: Pnsiilf'1tf 1·,J,,.f . 
. \.h1lf' t:o11fliru, 12 U••· L AtrcN. 291, 297-9'J (19'10) (nt1blld11nmt ul bl1ClilK"t from whkb 
111 mn111re 11atc (Ofltrol, lhlhlna of (UHtllnn. and pullutlon and mwinMtmcntal controh 
a1c l•.n currt"ntly In dl111u1e bf"tWfttl kdrral and ttate tottrnmrnll). In acldi1MM1. II 
Ilic! Unilrd Stun wttt 10 li•n an lntcnudonal •ltttmml IUCh u the C'mmptMlte Tnt, 
u1flr• nole 4. before lhc bbnd'1 lHd lur IUtehood. the bnauase ul • anbcd 1ra111 would 
h•'-c to aro.u111 for •ny lnternalhJnal obllptiont lhe kdtnl pn-cmaxn1 had lnc:urrct.I. 

12'1. S11bmi:rscd Landt Ac1 of 195!, I 2, 4! U.S.C. I 1901(e) (1970). 
12S. In 1he C.:On\"Cl'3ntr of Submnlt'd Unch tn 1"crrhnrin Acl ol 1974, Pub. L No. 

9S·4SS, § I, M Sl•t. 1210 (rurrmt wnk>n al 41 U~•.c. A l'10!!o(1) (Supp. V 19'1S)). lhc llnhl'd 
.'i1:11es 1•nc Gu.am, Ilic! Vlraln hl.andt. and Arnttk1n .'iamo.a 1l1lc lo thrlr m.arwln.al ..... 
"l11e Ktanl ellet:f,lcd oll, 1.at, and either miMnb Imm the pant bul Included "cural, uncl 
and pa\1•1,"' The lnc:lutkm ol bnl11 phntct In the pnJpOllC'C.( 1ran1 would lc.a,·c no duulJt 
:111 111 the mranln1 cl Puerto Rkn's tk'lftllndt lor .. mlMnl rcmllra'L" 

124. Cnm1M•he Teat,,,,,,,. note 4, art. 77(4) (mtunt rnourttt of lhcll Include '"liTln1 
c1rxanl1ms bclon1ln1 lo Kdrt1U11")' 111ttln"). 

12!). 11te rlshll aiukl lndtkle lholie a1rml 1qion In the C'.amfX'llitc Tn.1 1 •uttr- note 
4, II It shouM he r.ullll'll ur In lhe lAMHlnnnal Shelf C..1ftW'11thm. 1u1>r• note 4, wlikh 
has 1lrcady bcc'n nllltcd by lhe Unlll!'d 5lalct. an nnte 120 1upra. 

126. SnhtRCfll'tl l_.1Mls Act of 195.S, I 6, 45 U.S.C. A ISl4(•) (1970): 
(Tlhe 1 luill:d St.alct rr1alut all ht n.a\·l~1&on.l ll'n·i1 .. 1e and rl•ht1 In and rowrrt ol 
u11:ul:11io11 and runlrnl uf 11hl b11d1 ancl tuThtafik: w~lrn few llte c-nrnl11111im1.1I pur· 
,.,_, ul a1mnM.'lli', 11;nl•allon, nall1mal drkt1K", a1•I lnlnnalional all.aln, all uf 
which IJ1:.ill be p;uamuunl lo, bu1 •hall nctl be dttmrd lo lncl .. k, proprk-tary rhthll 
nl ciw111"1,hlp, ar the rl1h11 of m1nal(t'ment, admlnistntlon. ll'.asln1, UK', and tkn:kip. 
nw111 uf 1he lanch 111d na1lon.al K•uurct11 , •.. ""l~I In ••• 1hc ttspcctlw S111n. , •. 

<.:ClngK'U \'icwal lhls IC'Cllon •• 1upcrOuom, but lncludnl h In l11c Ac1 to ufquard •1aJn11 
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B. Tiie LimitJ of a Gra11t lo Exploit Seabed ReJourceJ 

The seabed is directly related lo lederal exerdse of powen over 
national defense, thr conduct o( foreign aUain, world commerce, and 
navigation.1 21 In order to cf(cct thoc constitutional powers. Congress 
is empowered both to enact laws regulating the seabed 121 and to 1.-.kc 
state submerged lands.'" Congress can, thcrc(orc, subsequently r~· 
ulatc or t.akc back. in exercise of its constitutional powcn any right that 
it might grant to Puerto Rico in its compact o( admission. 

Such regulation or taking alter admission is highly probable. Federal 
energy and environmental policies have rtecntly lcd Congress to rcgu· 
late seabed mining.110 Treaties involving the seabed will likely limit 
exploitation by guaranteeing lm:dom of navigation and cable place· 
mcnt.••• 

The one salcguanl that would be available to Puerto Rico ii Con· 
grcss were to take back seabed rights granted in a compact of admission 
is that provided by the Filth Amendment: any taking by the [ederal 
government to execute iu constitutional powcn must include just 
comprnsation.111 II the federal government acquires ownership of the 

lhc n•tlonal 10ftttlsnt1 conttm• n:prnKd In the Tidd•nd1 Cata. Jn Ht•rirt11 on Sub· 
m1r11d Unch Acl. •ultt• note 100, at IHI (Sm. Jadton) fTflhe eomdtudonsl provllioh 
•.. b purclr 1urplm anrw•f· U we hawe nchnlwe rl1hts Ulkll:r the Conlthutlon, thrrc Is 
nothlna we can do to ch•nst" IL") 

177. The ttl•lbi ol 1he Rabcd lo 1he ncrcbe ol lhne Important fnlttal powrn 11 
'"kkncal hr the dlflkuhlH lh•t C"Onttrm whh mlllurr cldmw, Jo~l1n a(f11lrs. com· 
nxr«, anti nu·iptkiin.crcued In dtftlopln1 a tomlstmt Unltrd Statn" pnlky nn th" law 
of the wa. Stt Hollkt, lturt•U~I• •t St•, In N1:w EM or Ocr.AN Pot.ITIO 1·2 (A. 
Hollkk • A.. OlfllOOd rd1. 1974) (law o( •• mcompa11r1 compln anar of luun that 
rnultcd In thlftln1 Amttlc:an polkln). 

128. Stt, 14., Unhrd Statn Y. Rinck, 589 U.S. 121, 12! (l9e7) ('"poWC'r tn rqnlale 
na,·i1atlon co1dcn UIJOll the Unltcd Statn 1 'dominant trrYhude"" that emlKtWC'n h 10 
lllke 1ubrnt:J1td lands wlll\out compcnudon}; United Statn Y, VIJ1lnla Eire. • Powa Co .. 
SM U.S. G24. 6%'1·29 (1961) ( .. mllar). 

129. Su, e4., Oklahoma •• rtl. Phillips "· Cur F. A1Umon Co., SIS U.S. 508, 5S4 
(1941) (Cunlft'll cmpoweml to tale 1tatc'1 1ubmcrscd bntl•' 1n nrrcbe nf cnmmenc 
puwcr): Clllifornla "· Unllcd 5U.&n. m F.2d 2GI, 2611 (91h Cir. 1968) (Unllrd S1alt"i can 
au1dcmn stat1•11ubmcrstd Jand1 but mutt PlllY compcnutlon; lands nol- \'alutlHI because 
1&1bmtr1cd and unmcd). 

ISO. Str 4) U.S.C.A.. I 1'41 {Wal Supp, 19711) (ufety rq;ula.Uom lor ctploitatlon ol 
ou1tr contlnrnul lhcl(). 

ISi. 5rt CumPOlite Tnt, 1t11>r• DOtc 4, art. SI (httdom o( na•lpt""" In t"(QCtOlftk 
wne 1u1ranll'ftl by &oa1tal 1tatcs): Id. 1rL 79 (rl1ht to Jar 1ubmarlnc a.bin and pl1K"linn 
on a>ntlfK"ntal 1hclf 1h'fta to all llsnaaorks). 

1!2. U.S. CoMT. ammd. V f'nnr lhall 1•rh-ate f'rttpertr be talm fnr puhlk: Ute, whh· 
out Jutt Ctttnlk"ll.,,tlon"). Altho1tl(l1 h 1.cftl not COllllO("llUle 1ta1n for tuhrnrotl."ll latwll 
t:iikm for the PHfllUK ol tt1(Ulalif111 na"lptlnn, 1rr nolc 129 Jupra, the' lnlCTal IO\'C'lft• 

mmt m11•t prud&le cum1JCnt11Unn l1w the coni:kmnallon of ttate propn1r hw anr ndwr 
11uhlic p11rpo1e. 5rr, ._.., U11ltnl .'itatn Y. Carm2ck. !29 U.S. 2!0, 242 (1946}: California"· 
Unhcd 5utn. !95 F.2d 261, 2GJ.64, 264: n.5 (9th Cir. 1968). 
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Puerto Ric.:an sealJed or regulates it so as to constitute a .. laking,"U• 
Puerto Rico should be rcimhuncd, Although environmental or naviga­
tional limitations are likely to be viewed as regulation and therefore 
noncompcnsablc,11• American alimation of seabed rights tJy treaty 
should be ueated as a taking."' 

.Even though there must be compensation for any taking, Puerto 
Rico's property interest in the seabed might be undervalued. To en· 
force the constitutional mandate o( just compensation, courts rely on 
"the concept of mark.ct value: the owner is entitled to the fair market 
value of the property at the time of the taking."u1• The .. highnt and 
most profitable use lor which the property is adaptable and needed, 
or is likely to be needed in the near future" .must be con!idcrftl in 
determining the fair market vahu~.11' Future UM: niust be within a 
reasonable tirnc,111 based on a known and provable mark.ct,1'' and 
exploitable without substantial expenditure of capiL-.t.u• An owner. 
such as Puerto Rico, would be compensated (or the "highest and most 
profitable use" to which it put iu seabed at the time of taki~g. The 

ISS. Ahhnu•h publk ttaul1tlon can reduct mallet nlue- of prlnt.e land whho111 
cumpmu1M11t, l«r, r4~ Vlllase of [udld "· Ambkr Rnlty C.0,. 172 U.!. SM (19'l6) (UP• 
holdin111: wnl111 urdlnanc:e u whhln ltale0

1 police power). 1n OWIM!'f must be QHDpcnutnl 
If dt·11th"Cd nl all rt'l.IOftable cconnmk u1e for the property rqulucd, "' Cnltonla. '"l•ir .. 
CorrtJHns-don •nd IM AttoMmod.Jio• rown: A•Jidotn /or tM T••i•1 l•IHUN in LAnd 
VJt ControwrUtJ, 7S COWlll. L Rt;•. 1021, IOSI (1975) (under rn10R11bk benefklal UR 

tnl. landowntr •lio.ttd rn.mnable cconomk: mum on propertr). kr 1rnn•l11 C. Br.M:L•, 
Loic1 Ow11t1:utu• A,.. U..: GJ0.!1 (2d ed. 1975) (lour proricm.b cuaunonlr med to ttconcllc 
"'police llOwt'I' n. blr.lna1· 

ISC. 5rr Unhrd 5t11n "· 422.971 Sc1uan: Fttt uf Und, 445 f.2d 1180, llM n.7 (91h 
Cir. 1971) (hlt1urr ol Su1,reme Court atn hulJlna "1lub1ion lnr na"i1uMJCJal pufl"'-""' 
noncumpr:11111bl1): t(. l>unham, A U1•l •lld Eco,.o•it 6•Jit /or CitJI l'lflrtrtinf, SI Coun•. 
L R1.•. G!IO, 6'J6.67 (1951) (ftl'llatlun to 1wn-cnt public harm within police power ind 
noncompcnsal1lc). 

135. Cf. Unhcd 5111CI Y, 50 Fout RIK!1t of W11 or Scnltadc, In, <ha 1nd A.emu 
c:n·taln Land, S!7 f.2d 9SG. 960 (5d Cir. 1904) (taUns o( bnd lur pfpcollnc 10 aid n1,,·11a· 
lion 11oncum1-..·nablc; compcnu.blc If talm •• 1ny tllhn rttlDlll). 

1'6. Unhn:I States "· Rernokb. '97 U.S. 14. I& (1970) (fuotnott omlucd): ''' Danforth 
"· UnhcJ Sutet,, !Oii U.S. 271, m (19'9) (JUI& cumpcmatlon mean• nlue 11 time ul 
t1Un1). 

IS7. Unht'll 51atc1 "· 1.291.IJ Acres nl Land, 411 t'.2d 1<1111, 1084 (6th Cir. 1900): Jff 

Obnn "· Unhnl 5tlln. 2!1Z U.!. 248, 25.5 (19'4) f"hlghn1 and IDOll prafltabk UIC'" Int). 
l~B. kr tMJll! IS7 Jll#IN (cltln1 CllCS}. 
U9. Unhl'd Sutct y, 1,291.8! Aan of I.and, 411 F.2J 1081. 11'.114 (Gth Cir. 1009): Mllh 

"· Unllnl 51;,;in. !G3 f.21.l 71. II (Ith Cir. 1900). l.,·Mlmce nf minntil• mar he mnl h1 
d1·1crmlnln11 the marlr.tt \-alue o( bnrl, but ful•R tk:tn11nd .,.. 1he rnlnenl mltll haw: 
•oHM: ubjccliw: 1urt1•ort. .. Mne 1-"Yllcal ldaptabllhr to 1 a. dul'I nnt ntabll•h 1 
nprlr.el." Unlkd Stata Y. Whltdlunt, !!7 1·.2d 765, 771·71 (41h Cir. 1004) (luulnute 
umhtrd). · · 

UO. Unhrd 5tatn "· 1291.1! A.cm ol Lanrl, 411 t'.:tl Hllll, 111114 (ftth Cir. l!.169); Unhcd 
S1atl'I "· 2.GS!UH Acres of I.and, !SG F.!rl MG. 6411 (6th Cir. 1964). TM IDCl'l' t•tltrnt'c nf 
milwral tlcl""'il• 11 not 11Uffklm1: lhe mhtcrab mml ht• ,·apluh11ltk. Jer Milb "· UnhrJ 
Stales. .96S t·.2d 71, II (Ith Cir. l9G6). . 
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mlncnlt of the submcqi<d land "''"'" be treated at one clement al· 
feeling the mark.ct value of the !: .. ?ch taken, but would not he 
separately valued.1'' Puerto Rico ,,·ould not be compensated for the 
quantity of minerals in the land~ O".' (or any unknown minerals the 
lands contained.••1 

Puerto Rico and the United S~'""' could agree that compensation 
be provided for those losses that cot•r· .... normally £ind noncom~ns.ihlc, 
and could provide at admission •· "Jrmula [or calculating the com· 
pcnsation. The federal right to er•'"'nt domain cannot he abridged 
by contract, 1" but the "•"if th Ar·~ .. dmcnt docs not prohibit land· 
owncn and the Government (rom ilJ:.!CCing bctwttn thcmKlvts as 10 

what is just compensation for propr•·: ~ taken ••.• Nor docs it bar thc1n 
from embodying that agrttmcnt ir. :• ·~ontract. .•. "••• 

Various methods of adjusting t 1·: constitutional measure of just 
compcnsation could be devised. ~ ..... - example, a simple reasonable 
return above fair market value CO\"·<·. be agreed on to con1pcnsate for 
any unknown uses of the lands at •.:··: time o( the taking. Second, the 
quantity and quality ol minerals 'n the lands could be estimated at 
the time of taking and then mullip·;,_~t~. by a lixcd price per unit agrttd 
on in the compact of admission.ur. ,, court could be dirtttcd in the 
compact of admission to detttmin":". · ;1e future income atream by this 
multiplication method, then auhtr:".:~ expected cost of prcxluction­
in essence, to capitalize profits."' !·":~·".'to Rico could demand that this 
capitalized estimate KtVC as the rr.r: .. ~·.:n: of compensation. 

141. Courtl haft not rcnnltlecf IC'PtRll •':1.hUdGll of the-qb:lntlty and quality ol 
mh.enls. muldplkd bf a lb.rd price 1~r nni•. hn·amc IUCh nlwi1k>n Is l(lf'CUlath~ ancl 
uncertain. Su, •.c .. ~la l.aolln Co."· Cni••"ll ~let. 214 F.2J 284, 21'G (!i1b Cir. l!YA): 
United Slain "· Land In llry Bed .... , ••• Supp. 314, 517·11 (S.D. Cal. 19!»6): 4 J. 5M:&MAN, 

NICHOLi' Tue l.4w M f.MINUT Do11.t.1M I IS.2'l (P. llohan Sci rcY. al. 1977) (Yalua1lun ul 
lantll cuntalnln1 mlncnl lftOUKCI). 

142. l•• note 141 1t1#W• (ddna calCt): Milla,.. Unltrd Statn. S6S F.2tl 78, II (Ith Cir. 
1966) (minenb In land mull be lnown ind 1:1q1lolubk). 

lfJ. !.• Gcurlla "· Otattanoosa, 164 l'-"· A72, 4ft0 (1?24) ('"(!.)mlne111 doimin b ;in 
auribute ol IU'lttdsnty •••• II cannot he 111·~~ ...... tcml. and II aunnplcd 10 be cottlr:1c1rd 
away, h IMT be rnumed 1l will." (cl11tli•"~ ·tenhtcd)); Contrlbuton to Pa. llo1p. ,._ 
Phila<klphla, 245 U.S. 20, tS (1917) (conlr;i;-... ···~ttalnln1 eminent docnaln .. lnellicad•lUI 
for wanl of powa"). 

144, Alhrcchl Y. Unllnl Slain, 929 U.S. ·-!i:·. 'jOS (1947) (dtadnn omill<'CI): we Unllnl 
Stain "· tuner, 409 U.S. 411, f!H (197S) ("(.'.,.t1trnt mar • , • pru,·kk .•. tha1 paukubr 
t:kmenu of , .. 1ue ur partkular rl1h1s bc I"' ,1 lur c\-m thuuah In the absence of 11-.b 
provisk>n 1he C'.nn1d1u1k>n wvukl not rcqulu· 1•;11l'mt"ftl.j 

145. t>ne puulbUhy b tu a1rrc to u~ t1••: f;iilr marlt:t \11lue nf lht: mhK"ult ;ii 1hc 
lime nf the 1akln1 •• I~ flxnl price. 01 ·~ 00 ... M:' 1hl1 method can be urd only "hrn 
qualltr and qwindtf can accufltrlr be ntl··· · 

146. One courl hat aucplcd the multh•·· i .,., or ca1•il.alltadon of pu11i11 mc-thud in 
an t:mlncnl dcJn*lln mntnt. ke :\lalc llli:' "::•• <.:11mm'n "· N11nca. tS! Ch. M7, 559. S'JCJ 
P.Ztl 57!1, W (196S). Sn fll"ltt:NJIJ' Nctle, J'•"· •' ·?n in f.'1td11enl DolfNi• G•1c-1-Vu ol lh• 
Ah1l1it1lif'•ljon Mc-ll1od ;,. l'•IPhtl Ali11rr11l · :"!'>1ib, 5G A1•. L Jl1:Y. 75J (1977) (ar1ul111 
lur this melhod). 

848 

Puerto Rican Seabed Righu 

Although it requires speculation about future markcu, technology, 
and rctum on Investment, the laat method Is well-known in the law."' 
The valuation method is Irrelevant unless a taking occun: hut i( sea· 
bed righu are taken, thm some speculation is preferable to the al· 
temative of noncompensation for potential mincnls in the seabed. 

Conclusion 

· The American experience with colonialism in the early half of this 
century'" hu lclt the United Statct with mponsibility for scvenl 
small, economically poor depmdencia."' Some of th~. tile Puerto 
Rico, may sttk statehood unless they arc accorded a greater n1casurc 
of sc1£-govcntmmL111 Accommodations hctwttn the federal govern­
ment and an inco1ning state auch as Puerto Rieu, involving, inter nlia, 
rights to the seabed, could help the new state to overcome its ccononlic 
problems. This Note has shown that for rueno Rico the only bar to 
the creation of such rights is political, not ltgill. The question is 
whether the present (ihy states \¥ould be willing to gnnt to Puerto 
Rico a right that states have not obtained or preserved for themselves. 

147. Se•, •.a .. Slate Hl1hwa1 Comm'n '" Nunc"t. 2" Or. 547, &!WI, 1'79 P.2tl 57'9, 514 
(19GJ) (llatl1t1 1h11 fKqumtly lmpo.alhle 11 pncllal ma.Un not to u1e capllalltallon 
nxlltud In nluadon): lrt n Adu Pi~Une Carp., 9 S.LC. 416, 421-40 (1941) (Q\ap1n X 
of Hanlru1,1cy Act maalrn cnurb lo Jutl«t' w~thtt R'Uf1anb;idon plans are "fair and 
t"llHh;ibk, ind fnalble .. ; Judlmmt Sll'ftllla..1n p"1jccl'°"9 ol nmhtp, rcmalnlna ecunomk 
life', and capl11lballon ntn for OD11JOhlkMl1): 1.ll.C. I 167 (pmjecdom mmt be made ul 
Htrhd Ille and oblrJlnttncc of atll"lt In cu111patln1 dt1iml.111ton). 

1411. k• J. Pun, A111:aM:A'1 ('..OUMOAL E•n.•IMt:Jff 51 (19"A) (Spanish AD'K"rk:an \Yar 
.. 01~ned 1he door of 1 mlunlal carttr lo the Unltrd St.alel''): Wnodwanl, £'"/Jirc BeyoHtl 
Ille Sl"cu, Jn , .... NATIONAL hPPIOla. 511-'7 (J. Blum 2d a.I. 1968) (nl ol maniln1 
dnliny, lmpcriatlstk 1tlrrlnp, ind whhe man"• butdm). 

149. S.e 1tote 148 n1trna (Chl11c .... n:n); Unt'r from Ruth G. Van Ckw, Dlrn:1ur, 
Offkc of Tcrrhorbl Alfaln. lkp't of 1he lntt'riur (Apr, 4, 1971) (on Ilk with f•I• IA• 
}010 n•I) (c"mplllna: ptt ca1•ha Income nl A~lan trnhnrln): Oflkt- of the (:omrn1,.... 
wt·otllh of Puertn Rim. Basic Jnduttrlal l"acta on Puerto Ric:o-1975 (1976) (ttp0ttina 
blarMI'• per Cl.,.ll Income). 

lriO. Some IC'fttlmmt for 1t11ehnnd In the luture baa. lot namplt, 1l11J hem ttPMted 
In 1he \'ir1ln hlant.11. SC'c Macrldh, Polilk•I Allil•dn '" l#w r1r1l1t lal.ndJ, In V1ac1N 
bL\Ntll 19J, 20'Z (J. ltoulh • A.. Macrldll edl. 19"10). 

h it cuncl'IYable lhal ,._.rto alc:D would 1et1le for Ina than Dkhood, II the arnn1c· 
IM'nt conkrrnl l(ft'atn autnn0mf than that prDY&drd by the current COIG.-m•cahh 
ltattn. t"nr eumpk, In 197!, alltt two ~n of ckllbcndona, the Ad Hoc AdYhcwy Croup 
on Pll('rlo Rico, • commhltt compu.cd nf prn&dmtlal aP1Qn1Cft and dek1atn cholcn 
hr 1hc- (i-Owtnor of Puerto Ilka. macle It• rccommmdaduns for irrn1n l1land CDnlrul 
o\'l'r Its ccononlk prusnum and lntrmado1111I aUaln. k• Rtl'OIT M THt Ao Hoc AD­
Wtwti.Y C•ot1r °" Pwaro Rico, CoMrACT nt' PY.•M.t.Hr.NT U111tu111 ltTWttN Put•TO R.te0 
AND nu: U1111tu 5TATU 11·100 (1975). Prnltknt •·on1·a Nnr Ynr'1 I.ft 1ta1chood pl'O('IWJI, 
howc\"t"r, wa1 m1de In linl of •n cndonement ol lhe propoerd compacl. Teal o' Fo1d 
ru~rlo Rico Sl•l•mnl, N.Y. Tlmn. Jan. 1. 1m. at S, col. I, The Pmidenl apparm1ly 
luund 1ha1 awhood within the American •f'lkm wat inore attrxtlYe than a more 
1utonomous lorm of mmmonwnllh 1titua.. 
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OPINION AND OR][)ER 

Plaintiff brings this action alleging copyright infringement and unfair 

competition flowing from defendants' publication of The Seinfeld Aplitude"Tesl ("SAT"), 

• 
a book of trivia concerning Seinfeld, a popular television comedy program "about 

absolutely nothing.• (Golub Dep. Ex. 3, cover). Though this seemingly invites the 

conclusion that this opinion is not about anything, plaintift's claims raise a variety of 

difficult and interesting questions concerning the proper scope of copyright protection as 

it extends to popular television programming. For the reasons to be discussed, I grant 

plaintift's motion for summary judgment on the issue of copyright infringement, finding 

that defendants have appropriated original material from Seinfeld without making "fair 

use" of the program. I deny plaintiff's motion for summary judgment with respect to its 

claim of unfair competition, however, because there are material issues in dispute 

concerning this claim. 

BACKGROUND 

Plaintifi: Castle Rock Entertainment ("Castle Rock"), produced and now 

owns the copyrights to each episode of the highly successful television series Seinfeld, a 

comedy program featuring four characters confronting life's "daily, petty annoyances." 

(Shostak Dep. Ex. 3). 1 Defendants are the author, Beth Golub, and publisher, Carol 

The parties have provided deposition excerpts as attachments to the 
affidavits submitted by David Dunn and Melvin Wulf in further support of or opposition 
to the motion for summary judgment. 
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Publishing Group, Inc. ("Carol"), of SAT, a book of trivia questions "based on the 

Seinfeld show." (Golub Dep. at 95). According to a view shared by the book's author, 

Beth Golub, and her editor at Carol Publishing, SAT represents a "natural outgroWth" of 

Sei,;/eld. (Golub Dep. Ex. 5 at 000606; Shostak Dep. Ex. 3). Indeed, "[SAT], like the 

Seinfeld show, is devoted to the trifling, picayune and petty annoyances encountered by 

the show's characters on a daily basis." (Golub Dep. Ex. 5 at 00606). In other words, 

defendants designed SAT to "capture Seinfeld's flavor in quiz book fashion." (Golub 

Dep. Ex. 5 at 000606) . 

In a proposal she submitted to Carol Publishing, Golub explained that she 

gathered the information tested in SAT by "watching and reviewing" Seinfeld episodes. 

(Golub Dep. Ex. 5 at 000606). During her deposition, Golub provided a more detailed 

account of her methods: she took notes from programs at the time they were aired on 

television, and she subsequently reviewed videotapes of several of the episodes, some of 

which she recorded and others that friends provided. (Golub Dep. at 20-21). Plaintiff 

reasons that Ms. Golub's proposal - with its "watching and reviewing" language -- left 

Carol Publishing with constructive knowledge of Golub's practice of videotaping. Carol 

Publishing's representatives have denied, however, any actual knowledge that Golub 

reviewed Seinfeld episodes on tape. (Schragis Dep. at 91; Shostak Dep. at 62-64). 

By defendant's count, SAT includes 643 trivia questions about the ev.ents 

and characters depicted in the Seinfeld show. The questions are presented in three forms: 

211 are multiple choice; 93 are matching; and the remainder are simple questions. The 
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book draws from 84 of.the 86 Seinfeld episodes that had been broadcast as of the time 

that SAT was published in October 1994. The number of questions devoted to each 

episode ranges from a low of one to a high of 20. Every answer in the book arises from 

an eyisode of the show, though defendant Golub created incorrect answers as choices to 

the multiple choice questions. (Golub Dep. at 36, 94-95). Actual dialogue from the 

program is quoted in 41 of the book's questions. Though the parties cannot agree on the 

percentage of the show's overall dialogue excerpted in SAT, they offer figures - basCd 

upon the script most often referenced in the book, "The Cigar Store Indian" - ranging 

from a low of approximately 3.6 % (defendants' calculation) to a high of approximately 

5.6 % (plaintiffs calculation). 

The name "Seinfeld" appears on the front and back covers of SAT in larger 

print than any other word, in a typeface which, according to plaintiff, mimics the 

registered Seinfeld logo. (Golub Dep. Ex. 3). During editing, defendants increased the 

size of the name "Seinfeld" appearing on the back cover. (Shostak Dep. at 107-08). SAT 

also includes, both on its front cover and in several of its pages, pictures of the principal 

actors who appear in the Seinfeld series. On the back cover, as defendants note, a 

disclaimer appears indicating that SAT "has not been approved or licensed by any entity 

involved in creating or producing Seinfeld." (Golub Ex. 3, back cover). This language is 

in smaller print than is any other text in the book, but it is surrounded by a border and 

printed on a shaded background. Defendants contend that their decision to reduce the 

print size of this disclaimer, while at the same time surrounding it by a border and placing 
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it upon a shaded background, represented an effort to highlight the disclaimer. Plaintiff 

contends that this decision was a blatant effort by defendants to reduce the prominence of 

the only indication provided that SAT was produced without plaintiffs cooperation or 

approval. 

Because of its concern with preserving the show's reputation for quality, 

plaintiff has been highly selective in marketing products associated with Seinfeld. 

(Wittenberg Aff. 'Vfs 14, 15). Plaintiff has rejected numerous proposals from publishers 

seeking approval for a variety ofprojeets related to the show. (Wittenberg Aff. 'V 23) . 

Plaintiff has licensed the production ofa single Seinfeld book, The Entertainment Weekly 

Seinfeld Companion, and only after threatening litigation in connection with the book's 

initial unauthorized release. (Wittenberg Aff. 1 25). Also, plaintiff has licensed the 

production of a CD-ROM product which includes discussions of Seinfeld episodes, and 

which might ultimately include a trivia bank. Plaintiff now alleges that it plans to pursue 

a more aggressive marketing strategy in the future, a strategy which will include the 

"publication of books related to Seinfeld." (Wittenberg Aff. 'V 21 ). The creative team 

responsible for Seinfeld would have to be assured creative control over any such projects, 

however. (Id. at 123; Wittenberg Dep. at 52). Because that creative team, consisting of 

Jerry Seinfeld and his partner, Lany David, does not now wish to be distracted from the 

program, it appears that there has been little, if any, progress in developing such bqoks or 

products. @. 

There is no evidence that the publication of SAT has diminished interest in 
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Seinfeld, or that the profitability of the Seinfeld logo "has been reduced in any way at all." 

(Wittenberg Dep. at 110). In fact, the show's audience has grown since SAT was first 

published. Cid. at I 09). The television network that broadcasts episodes of Seinfeld has 

distI'ibuted copies of SAT in connection with promotions for the program. (Aronson Dep. 

at 26). Even the executive producer of Seinfeld, George Shapiro, benignly characteriz.es · 

SAT as "a fun little book." (Shapiro Dep. at 33). Nevertheless, it is a book which 

plaintiffbelieves "free-rides" on the success of Seinfeld, and plaintiff therefore seeks to 

bar its continued publication . 
• 

Plaintiff now moves for summary judgment on its claims of copyright 

infringement and unfair competition, arguing that SAT is either an unauthorized 

reproduction, or derivative version, of Seinfeld.2 Defendants cross-move for summary 

judgment, claiming that SAT is not substantially similar to Seinfeld, and that, in any 

event, the book is protected as "fair use" under the Copyright Act. For the reasons that 

follow, the Court finds for plaintiff with respect to its claims under the Copyright Act, but 

is unable to grant either party summary judgment on plaintiff's common law claim of 

unfair competition. 

• 

2 Plaintiff is not now seekingjudgment on its claim that defendants violated 
section 43(a) of the Lanham Act, 15 U.S.C. l 125(a) (1988). 
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DISCUSSION 

Summary judgment is required when "there is no genuine issue as to any 

material fact and ... the moving party is entitled to judgment as a matter of law." Fed. R. 

Civ.' P. 56(c). "The moving party has the initial burden of'informing the district court of 

the basis for its motion' and identifying the matter 'it believes demonstrate[s] the absence 

of a genuine issue of material fact.'" Liebovitz v. Paramount Pictures Com .. 1996 WL 

733015, • 3 (S.D.N.Y. Dec. 18, 1996) (quoting Celotex Com. v. Catrett 477 U.S. 317, 

323 (1986)). Once the movant satisfies its initial burden, the nonmoving party must 

identify "specific facts showing that there is a genuine issue for trial." Fed. R. Civ. P. 

56(e). In assessing the parties' competing claims, the Court must resolve any factual 

ambiguities in favor of the nonmovant. See McNeil v. Aguilos, 831 F. Supp. 1079, 1082 

(S.D.N.Y. 1993). It is within this framework that the Court must finally determine 

"whether the evidence presents a sufficient disagreement to require submission to a jury 

or whether it is so one-sided that one party must prevail as a matter of law." Anderson v. 

Libertv Lobby. Inc., 477 U.S. 242, 251-52 (1986). 

I. Prima Facie Copyright Liability 

The Copyright Act grants a copyright holder a variety of rights, including 

the exclusive rights to "reproduce the copyrighted work" and "to prepare derivative works 

based upon the copyrighted work." 17 U.S.C. § 106. To succeed on a claim that these 

rights have been infringed, a plaintiff must demonstrate two elements: "(I) ownership of a 
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valid copyright, and (2) copying of constituent elements of the work that are original." 

Feist Publications. Inc. v. Rural Teleohone Serv .. Inc .. 499 U.S. 340, 361 (1991) 

(citations omitted); fil<!< also Arica Institute. Inc. v. Palmer. 970 F.2d 1067, 1072 (2d Cir. 

l 99i). Defendants do not dispute that plaintiff is the owner of a valid copyright in the 

individual Seirifeld episodes and scripts. The question of infringement therefore turns 

upon whether SAT is an impeni:lissible copy of Seinfeld. 

A. Copying 

"[A] plaintiff must first show that his [or her] work was actually 

copied ... [and] then must show that the copying amounts to an 'improper' or 'unlawful' 

appropriation." Laureyssens v. Idea Group. Inc., 964 F.2d 131, 139-40 (2d Cir. 1992) 

(citations omitted); see also 3 Melville B. Nimmer & David Nimmer, Nimmer on 

Copyright§ 13.0l[B), at 13-19 (1996) ("First, there is the factual question whether the 

defendant, in creating its work, used the plaintiffs material as a model, template, or even 

inspiration."). Ordinarily, there is no direct evidence of actual copying, and the Court is 

called upon to "infer [such copying] upon a showing that defendant had access to the 

copyrighted work, and that the allegedly infringing material bears a substantial similarity 

to the copyrightable elements of plaintiffs work.• Arica. 970 F.2d at 1072; see also Twin 

Peaks Productions. Inc. v. Publications lnt'l. Ltd .. 996 F.2d 1366, 1372 (2d Cir. 1993) 

' 
("The plaintiff may establish copying either by direct evidence or by showing that the 

defendant had access to the plaintiffs work and that the two works are substantially 
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similar."). In this case, this inquiry is not necessary in order for the Court to make its 

initial determination that SAT in fact copied from Seinfeld. 

Defendants make "no secret" of the fact that SAT is based upon Seinfeld. 

(Golub Dep. at 95). SAT is expressly devoted to testing elements from th~ program. 

Every correct answer to each of the 643 questions posed in the book reflects infonnation 

derived directly from Seinfeld episodes. (Id. at 36). Moreover, many of the questions 

posed in SAT, upwards of forty, actually quote dialogue. verbatim, from the show. Such 

statistics should come as no surprise; a trivia book about Seinfeld would make little sense . 

if it tested matters not included in the program, or if it attributed dialogue to characters 

which they never spoke. Simply put, there can be no real dispute that, as a factual matter, 

SAT copies information and dialogue from Seinfeld.3 

The determination that SAT serves as is its own direct evidence of copying 

does not remove substantial similarity from the infringement equation. See Twin Peaks. 

996 F.2d 1366. In Twin Peaks. the defendant published a book which was primarily 

devoted to digesting episodes of another popular television program, Twin Peaks. 

Addressing the concept of "fragmented literal similarity," the Court determined that 89 

3 Plaintiff argues that defendant Golub's practice of videotaping episodes of 
Seinfeld as an intermediate step in the creation of SAT constitutes prima facie 
infringement regardless of the content of the show ultimately reflected in the book. 
(Memorandum of Law in Support of Plaintiffs Motion for Partial Summary Judgment at 
5-7). Because the Court finds that SAT copies Seinfeld, it is not necessary to reach this 
question. In any event, while defendant Golub certainly copied Seinfeld by taping the 
program, the record reveals no evidence requiring the conclusion that defendant Carol 
was involved in, or had constructive knowledge of, Golub's practice. 
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lines of dialogue copied from the show rendered the book "substantially similar" to the 

program. Id. at 1372. Because the book digested entire episodes, the Court found that 

there was "comprehensive nonliteral similarity" between the two works, as well. Id. Of 

cow-Se, the Second Circuit could have found copying, as a factual matter, without 

searching for substantial similarity; with 89 lines of dialogue quoted in the allegedly 

infringing book, it was inescapable that some copying had taken place. It is apparent; 

then, that the Second Circuit applied a substantial similarity test devoted to finding more 

than mere copying; it applied a test meant to determine whether the copying which had 

taken place was significant as a matter oflaw. 

"The presence ofa 'substantial similarity' requirement in both prongs of the 

analysis -- actual copying and whether the copying constitutes an improper appropriation 

-- creates the potential for unnecessary confusion, especially because a plaintiff need not 

prove substantial similarity in every case in order to prove actual copying." Laureyssens. 

964 F.2d at 140; see also 3 Nimmer§ 13.0l[B], at 13-11 to 13-12 (distinguishing 

probative similarity from substantial similarity). Where there is no direct evidence of 

copying, as a factual matter, a substantial similarity between the two works creates an 

inference of such copying. Where there are sufficient similarities to permit such an 

inference, or where there is direct evidence of actual copying, the question becomes 

whether there is substantial similarity as a matter oflaw. At this stage, substantial , 

, similarity becomes a function of whether defendant copied "elements of the work that 

were original." Feist. 499 U.S. at 361; Laureyssens, 964 F.2d at 140 (upon finding direct 
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proof of actual copying, Court's "central concern" became whether there was "unlawful 

appropriation of protected material."). For those reasons already explained, the first of 

these inquiries is unnecessary in the present case; by its very nature, SAT copies at least 

some! material from Seinfeld. The legally significant question therefore becomes whether 

the copying which took place rendered the two works substantially similar as a matter of· 

law - i.e., whether SAT copied "elements of [Seinfeld] that were original." Id. 

B. Original Elements of Seinfeld 

• "The sine qua non of copyright is originality." Feist, 499 U.S. at 345 . 

Indeed, it is for this reason that "[n]ot all copying ... is copyright infringement," but only 

the copying of the original elements ofa protected work. Id. at 361. Addressing this 

point, defendants invoke a fact/expression distinction that has proven decisive in 

numerous infringement cases. See,~ Feist, 499 U.S. 341 (finding no infringement 

where defendant produced a multi-county phone directory, in part, by obtaining names 

and phone numbers from plaintiffs single-county directory); Harper & Row Publishers v. 

Nation Entemrises, 471 U.S. 539 (1985) (finding infringement where defendant 

published magazine article which did not merely include facts revealed by President Ford 

in his as yet unpublished memoirs, but which excerpted the President's expression of 

those facts); Worth v. Selchow & Richter Co., 827 F.2d 569 (9th Cir. 1987) (finding no 

• infringement where defendant incorporated facts chronicled in plaintiff's reference books 

into a trivia game), cert. denied, 485 U.S. 977 (1988). Specifically, defendants argue that 
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SAT does not copy plaintiffs protected expression, but merely quizzes readers as to the 

show's underlying facts and ideas. 

Consideration of the logic underlying the fact/expression distinction reveals 

a futldamental flaw in defendants' reasoning. The fact/expression dichotomy has been 

developed in a series of cases concerning the publication of nonfiction works and factual 

compilations. See,~ Feist 499 U.S. 341 (compilation); Harper & Row. 471 U.S. 539 

(nonfiction history). The facts reported in such works "do not owe their origin to an act . 

of authorship." Feist 499 U.S. at 347. Accordingly, courts have adopted an approach 
• 

"permitting free communication of [these] facts while still protecting an author's 

expression." Harper & Row. 471 U.S. at 556 (quoting, with approval, lower court's 

decision, reported at 723 F.2d 195, 203 (2d Cir. 1983)). Specifically, protection extends 

only to the original manner in which the copyright holder expresses or compiles the facts 

that are reported, and not to the facts themselves. See,~ Harper & Row. 471 U.S. 

539; Feist 499 U.S. 340. This is an appropriate resolution of the tension between facts 

and expression because the facts of a nonfiction work.simply "do not contain the requisite 

originality and creativity required as the 'sine qua non of copyright.'" Arica. 970 F.2d at 

1074 (citing Feist 499 U.S. at 345). 

By contending that they are not reproducing original expression from 

Seinfeld, but only "uncopyrightable facts about the Seinfeld show," plaintiffs are staking 
' 

their claim upon a false premise. (Defendant's Memonmdum of Law in Opposition to 

Plaintiffs Motion for Partial Summ31)' Judgment at 7). SAT does not pose "factual" 
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questions about the Seinfeld show; it does not ask who acts in the program, who directs or 

produces the show, how many seasons it has run, etc. Instead, SAT poses questions 

about the events depicted during episodes of the Seinfeld show. The facts depicted in a 

Seinfeld episode, however, are quite unlike the facts depicted in a biography, historical 

text, or compilation. Seinfeld is fiction; both the "facts" in the various Seinfeld episodes, . 

and the expression of those facts, are plaintiff's creation. Thus, while defendants' book 

does not report plot developments and digest programs, as in Twin Peaks, SAT is devoted 

to questions concerning creative components of Seinfeld. In other words, by copying 

• 
"facts" that plaintiff invented, SAT "appropriate[s] [plaintiff's] original contributions." 

Hamer & Row. 471 U.S. at 548. Thus, to find in defendant's favor merely by rote 

application of the rule against affording copyright protection to facts would be to divorce 

that rule from its underlying rationale. Simply put, and of most direct concern under the 

Copyright Act, defendants have appropriated original elements of plaintiff's work. 

Though treating the issue in a very different context, the most recent 

Second Circuit decision concerning the fact/expression dichotomy provides additional 

support for this Court's conclusion. See National Basketball Association v. Motorola. 

Inc., 1997 WL 34001 (2d Cir. Jan. 30, 1997) (hereinafter "NBA"). In NBA. the National 

Basketball Association claimed that defendant infringed their valid copyright in televised 

professional basketball games by reporting the scores of those games, during play, to 
• 

purchasers of their electronic pagers. In finding for defendants, the Court drew a . . 

distinction very illuminating for present purposes: the Court noted that, "[ u ]nlike movies, 
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plays, television programs, or operas, athletic events have no underlying script." Id. at 

0 4 (emphasis added). On this basis, the Court concluded that the facts of a game~ 

the score, the foul situation, the time remaining, etc.) could not be protected by the 

Cop'yright Act; only those aspects of a broadcast that are under the NBA's creative control 

merited such protection~ camera angles, commentary, graphics, etc.). The present 

case, of course, presents the opposite situation; this case involves facts copied from a 

"television program" with an "underlying script." Unlike the facts of a professional 

basketball game (or the facts compiled in a phone directory or biography), the facts 

• 
revealed during an episode of Seinfeld are created by the show's writers. Thus, by 

reporting "facts" from each episode -- whether by transmitting them on a pager, or by 

including them as the answers to a set of trivia questions -- defendants have appropriated 

"original components" of plaintiffs protected work. 

C. Willfulness 

Though it is not essential to a finding of liability under the Copyright Act, 

the question of whether a defendant's infringement was willful does have a significant 

bearing upon the potential damages to be awarded in connection with the violation. See 

17 U.S.C. § 504(c)(2). "(A] court need not find that an infiinger acted maliciously to find 

willful infringement." Fitzgerald Pub. Co .. Inc. v. Baylor Pub. Co .. Inc., 807 F.2d 1110, 

• 1115 (2d Cir. 1986). "The standard is simply whether the defendant had knowledge that 

its conduct represented infiingement or perhaps recklessly disregarded the possibility." 
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Twin Peaks, 996 F.2d at 1382. 

The parties have not briefed the question of damages, and the Court is 

hesitant to make a finding of willfulness outside the context of the damages question 

which it implicates. Nevertheless, the record provides clear evidence, at a minimum, of 

defendants' reckless disregard for the possibility that their conduct amounted to copyright 

infringement See Twin Peaks, 996 F.2d at 1382. First, defendants were on notice that 

Seinfeld is a protected work: each televised episode commences with a copyright notice. 

(Wittenburg Aff. 1 10). Also, all the defendants are sophisticated with respect to such 

matters. Defendant Golub is an attorney. Mr. Shragis, Carol's publisher, testified that his 

company has had experience with the copyright laws, and that he is familiar with the 

requirements of those laws. (Schragis Dep. at 17, 73-74, 93, 107-09). Finally, Carol 

continued to publish and distribute SAT after receiving actual notice from plaintiff 

demanding that Carol cease and desist publication. (Schragis Dep. at 17-19). In other 

words, defendants continued in their infringement even "after receiving a specific 

warning." See Twin Peaks. 996 F.2d at 1382. 

II. Fair Use 

As the preceding discussion demonstrates, plaintiff has established a prima 

facie case of infringement by showing that SAT appropriates original elements from 

Seinfeld. Defendants argue, however, that, even if SAT is an unauthorized copy of 

Seinfeld - as the Court has found it to be - the book is protected by the "fair use" 
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doctrine. As set out in the Copyright Act: 

the fair use of a copyrighted work ... for purposes such as criticism, 
comment, news reporting, teaching ... , scholarship, or research, is not an 
infringement of copyright In determining whether the use made of a work 
in any particular case is a fair use the factors to be considered shall 
include-

( 1) the purpose and character of the use, including whether such use 
is of a commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to 
the copyrighted work as a whole; and 
( 4) the effect of the use upon the potential market for or value of the 
copyrighted work . 

17 U.S.C. § 107. "[T]he applicability of the fair use defense is ordinarily a factual 

question for the jury to determine." Roy Export Co. Establislmient v. Columbia 

Broadcasting System, Inc., 503 F. Supp. 1137, 1143 (S.D.N.Y. 1980), aft'd, 672 F.2d 

1095 (2d Cir.), cert. denied, 459 U.S. 826 (1982); see also Harper & Row, 471 U.S. at 

560 ("Fair use is a mixed question of law and fact."); Maxtone-Graham v. Burtchaell, 803 

F.2d 1253, 1258 (2d Cir. 1986) ("Because the fair use question is so highly dependent on 

the particular facts of each case, courts ... have usually found it appropriate to allow the 

issue to proceed to trial."),~ denied, 481 U.S. 1059 (1987). However, where the 

district court has "facts sufficient to evaluate each of the statutory factors,• it may 

conclude as a matter oflaw that the challenged use is not a protected fair use. Harper & 

Row, 471 U.S. at 560; see also Leibovitz, 1996 WL 733015, • 4 (citing several cases for 
• 

the proposition "that a rejection of the fair use defense llJld a.subsequent finding in favor 

of a copyright plaintiff ... may be appropriate at summary judgment."). 
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A. Purpose And Character Of The Use 

"The enquiry here may be guided by the examples given in the preamble to 

§ 107, looking to whether the use is for criticism, or comment, or news reporting. and the 

like.• Campbell v. Acuff-Rose Music. Inc., 510 U.S. 569, ~ 114 S.Ct. 1164, 1171 

(1994). Though it may be "extravagant" to characterize SAT as a work of criticism or 

comment, the Court "must be alert to the risk of permitting subjective judgments about 

quality to tilt the scales on which the fair use balance is made." Twin Peaks, 996 F.2d at 

1374. Surely a text testing one's knowledge of Joyce's Ulysses, or Shakespeare's Hamlet, 

would qualify as "criticism, comment, scholarship, or research," or such. The same must 

be said, then, of a text testing one's knowledge of Castlerock's Seinfeld. Id. ("A comment 

is as eligible for fair use protection when it concerns 'Masterpiece Theater' and appears in 

the New York Review of Books as when it concerns 'As the World Tums' and appears in 

Soap Opera Digest."). Thus, the Court is satisfied that SAT "serves one or more of the 

non-exclusive purposes that section I 07 identifies as examples of purposes for which a 

protected fair use may be made." Id. 

As the Supreme Court recently explained, the "central purpose" of the 

Court's inquiry into the character and purpose of an allegedly infiinging work must be to 

determine whether that work is "transformative." Campbell, 114 S.Ct. at 1171; see also 

Twin Peaks, 996 F.2d at 1375. Put differently, the analysis properly focuses upon, 

whether "the new work merely 'supersedes the objects' ~f the original creation, or instead 

adds something new, with a further purpose or different character, altering the first with 
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new expression. meaning, or message." Campbell, 114 S.Ct. at 1171 (citations omitted). 

Though plaintiff insists that SAT is not at all creative, the Court concludes otherwise. 

Given the absence of any case law addressing the copyright Status of a work completely 

devoted to posing trivia questions about the fictional elements of another work, it is clear 

that SAT is itself an "original creation." By testing Seinfeld devotees on their facility at 

recamng seemingly random plot elements from various of the show's episodes, 

defendants have "added something new" to Seinfeld, and have created a work of a 

"different character" from the program. It may even be said that defendants have 

identified a rather creative and original way in which to capitalize upon the development 

of a "T. V. culture" in our society; a culture in which the distinction between fiction and 

fact is of declining consequence, and in which people are as concerned with the details of 

the former as the latter. 

The Court's finding that SAT is a transformative work, though important, is 

not dispositive in defendant's favor. Indeed, it is a basic axiom of copyright law that the 

unauthorized production of derivative works can give ~se to a successful claim of 

infringement. See I Nimmer § 3.06, at 3-34.4; ~ also Rogers v. K-0ons. 751 F. Supp. 

474 (S.D.N. Y. 1990) (rejecting fair use claim raised by defendant charged with 

unauthorized creation of a derivative work), aft'd 960 F.2d 301 (2d Cir.), cert. denied, 

506 U.S. 934 (1991). And a derivative work, by definition. transforms an original. See 

17 U.S.C. § JO I (defining a "derivative work" as one which is "based upon." but which 

"recast[s], transform[s], or adapt[s]," an original); see also Durham Industries. Inc. v. 
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Tomy Corp., 630 F.2d 905 (2d Cir. 1980) (explaining that in order to be classified as a 

derivative, a work must contain some "substantial, not merely trivial, originality"). Thus, 

to hold that the transformative nature of a work automatically shields it from a successful 

claini would be to reject an unassailable proposition - i.e., that the unauthorized 

production of a derivative can support a claim for infringement The question of whether 

a work is transformative must therefore be most decisive when answered in the negative. 

If a work is not transformative, "fair use should perhaps be rejected without further 

inquiry into the other factors. "4 Campbell. 114 S.Cl at 1116. Where, as here, a work is 

transformative, the crux of the fair use analysis remains: the Court must proceed with a 

careful consideration of the remaining three factors, while merely granting defendants an 

advantage at the outset. 

Defendants' initial advantage must be tempered, if only slightly, by the fact 

that their creation and publication of SAT was a commercial endeavor. The Copyright 

Act "plainly assigns a higher value to a use that serves 'nonprofit educational purposes' 

than to one of a 'commercial nature.'" Twin Peaks, 996 F.2d at 1374. This factor must 

not be unduly emphasized, however. As the Supreme Court reasoned in Campbell. "[i]f 

4 Though a useful generalization, this statement should not be elevated to the 
status of a rule applicable in all situations. For instance, the Supreme Court has held that 
the practice of video taping programs for subsequent private viewing represents a f~ use, 
but did not suggest that such video taping is "transformative." See Sony Com. of 
America v. Universal Citv Studios. 464 U.S. 417 (1984). Even without this factor, the 
Court was satisfied that the creation of a tape designated solely for noncommercial, 
private enjoyment, represents a fair use under the Copyright Act. 
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... commerciality carried presumptive force against a finding of fairness, the 

presumption would swallow nearly all of the illustrative uses listed in the preamble 

paragraph of§ 107 ... since these activities 'are generally conducted for profit in this 

counby.'" Campbell. 114 S.Ct at 1174 (citations omitted);~ also Robinson v. Random 

House. Inc .. 877 F. Supp. 830, 840 (S.D.N. Y. 1995) ("because nearly all authors hope to. 

make a profit with their work, courts.should be wary of placing too much emphasis on the 

commercial nature in a fair use determination."). Thus, the commercial nature of SAT 

reduces """ but does not nearly eliminate - the significance properly ascribed to the 
• 

transformative quality of defendants' work. 

B. Nature Of The Copyrighted Work 

"This factor calls for recognition that some works are closer to the core of 

intended copyright protection than others, with the consequence that fair use is more 

difficult to establish when the former works are copied." Campbell, 114 S.Ct. at 1175. 

As already discussed, originality is the core concern of copyright protection. See Feist, 

499 U.S. at 345. If the second factor of the fair use te!;t "favors anything," then. "it must 

favor a creative and fictional work, no matter how successful." Twin Peaks. 996 F.2d at 

1376; ~also Stewart v. Abend, 495 U.S. 207, 237 (1990) ("In general, fair use is more 

likely to be found in factual works than in fictional works."). Seinfeld is a highly 

successful fictional and creative work. As defendants concede in their opposition papers, 
• 

plaintiff thereby has a decisive advantage with respect t_o the second factor of the fair use 

analysis. (Defendant's Memorandum of Law in Opposition to Plaintiffs Motion for 
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Partial Sununary Judgment at 14-15). 

C. Substantiality Of The Portion Used 

In addressing this factor, the parties engage in an almost academic 

decdnstruction of Seinfeld, with their analysis ultimately devolving into an exercise in 

counting the number of words extracted from particular scripts and episodes. Adapting . 

competing methodologies, and failing to agree upon correct word counts, the parties 

arrive at different measures of the extent of copying that took place. For instance, 

plaintiff estimates that SAT copies 5.6 % of the Seinfeld episode most often referenced in 

• 
the book; defendants concede only 3.6 %. Accepting defendants' calculations, as is in 

accord with the appropriate presumptions for summary judgment purposes, the 3.6 % 

figure does little to advance defendants' cause. 

Though the Court recognizes that a quantitative approach to addressing the 

substantiality question has a place in the analysis, it is clear that even small amounts of 

material extracted from an original work can suffice to counter a claim of fair use. Twin 

Peaks, 996 F.2d at 1372 (finding infringement where 4efendant excerpted a total of 89 

lines of dialogue from several episodes of a protected television program); Harper & 

Row, 471 U.S. at 564-65 (finding infringement where defendant excerpted 

approximately 400 words of a full length book); Roy, 503 F. Supp. 1137 (upholding jury 

verdict finding infringement where defendant broadcast a series of film clips from six 
• 

full-length films by Charlie Chaplin). In other words, the substantiality factor "has both a 
·. 

quantitative and a qualitative element to it." Wright v. Warner Books, 953 F.2d 731, 738 
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(2d Cir. 1991 ). If a challenged work appropriates what amounts to "the heart" of an 

original work, even if only in a few words, then such an appropriation is substantial for 

purposes of the fair use inquiry. See Hruper & Row, 471 U.S. at 565. 

The Court's determination that SAT is substantially similar to Seinfeld "so 

as to be primafacie infiinging should suffice for a determination that the third fair use 

factor favors the plaintiff." Twin Peaks, 996 F.2d at 1377. Indeed, whether under the 

rubric of prima facie copying or the fair use defense, it is inescapable that SAT 

appropriates essential elements of Seinfeld, and that Seinfeld is essential to SAT . 

Beginning with the significance that the appropriated material has in relation to the 

Seinfeld show, a brief review of SAT confirms that the book invokes all of the show's 

main characters, and many of the show's most humorous plot elements. Perhaps more to 

the point, SAT seizes upon the notion which lies. at the very heart of Seinfeld -- that there 

is humor in the mundane, seemingly trivial, aspects of every day life. Indeed, by inviting 

its readers to recall literally 643 bits of information from various Seinfeld episodes, SAT 

"follow[ s] the basic premise of the Seinfeld show by focusing on minutiae in the day-to­

day lives of the show's characters." (Shostak Dep. Ex. 2 at 000604). As defendants 

boasted before the onset of this litigation, SAT succeeds at "capturing [Seinfeld's] flavor 

in quiz book fashion." (Golub Dep. Ex. 5 at 00606). 

The "amount and substantiality" fair use factor is addressed primarily_ to the 

, very matter considered by the Court in the preceding Paragraph, i.e., "the volume and 

substantiality of the work used with reference to the copyrighted work, not to the 
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allegedly infringing work as a whole." 17 U.S.C. § 107(3). The Second Circuit, 

however, has deemed it useful also to consider "the amount and substantiality of the 

protected passages in relation to the work accused of infringement." Wright, 953 F.2d at 

73'1. Not only does SAT draw upon significant elements of the Seinfeld program, but 

SAT introduces relatively little additional material into the mix. Though the book 

transforms the program by employing a trivia game format, that trivia game relates 

exclusively to events as they are depicted in the Seinfeld program. Simply put, without 

Seinfeld, there can be no SAT. See Salinger v. Random House. 811 F.2d 90, 99 (2d Cir.) 

(finding that quantitatively modest excerpting from plaintiffs personal letters was · 

substantial where those excerpts, "[t]o a large extent, [made defendant's] book worth 

reading."), cert. denied. 484 U.S. 890 (1987); see also Addison-Wesley Publishing Co. v. 

Brown, 223 F. Supp. 219, 223-24 (E.D.N.Y. 1963) (stressing that defendant's book, a 

manual consisting of the answers to a set of physics problems included in plaintiffs 

college course book, had "no independent viability."); Midway Mfg. Co. Arctic Int'I, Inc., 

1981WL1390, • 9 (N.D. Ill. 1981) ("[If] defendant's.device would only have value 

because of plaintiffs particular copyrighted audio visual image, then plainly defendant's 

device would only have value because of plaintiffs particular copyrighted audio visual 

work. Defendant, thus, by selling its device reaps the benefits of plaintiffs artistic 

endeavor."). In sum, defendants have identified and appropriated the most impoftJilt 

elements of Seinfeld, and have made them the most important elements of SAT. 

Previously, the Court emphasized that its finding that SAT is transformative 

23 

CLINTON LIBRARY PHOTOCOPY 



• 

of Seinfeld cannot be dispositive for defendants, because such a holding would discredit 

the proposition that the unauthorized production of a derivative work can be infringing. 

On similar logic, the Court's finding that SAT incorporates a substantial amount from 

Seinjeld cannot be dispositive in plaintiff's favor. Because a finding of substantial 

similarity is a prerequisite to a prima facie claim of infringement, such a finding cannot 

negate the possibility of fair use. Otherwise, the fair use provision of the Copyright Act 

would amount to little more than a false promise of a viable defense; there would be no 

real chance that a prima facie case of infiingement could ever be negated by a showing of 

fair use. The first three factors of the fair use analysis, then, suggest a somewhat 

unsatisfying result; plaintiff has an advantage, but one that is hardly compelling or 

dispositive. 

D .. · Effect On Potential Market 

The effect on the market for the copyrighted work is "undoubtedly the 

single most important element of fair use. •S Hamer & Row. 4 71 U.S. at 566; ~ also 

1 The Second Circuit has recently suggested that, by "conspicuously 
omit[ting] this phrasing" in a recent discussion of the fair use standard, the Supreme 
Court has placed the "effect on potential markets" factor on an equal footing with the 
remaining three fair use considerations. American Geophysical Union v. Texaco Inc., 60 
F.3d 913, 926 (2d Cir. 1994) (citing Campbell, 114 S.Ct. at 1171). Given the vigor with 
which the Supreme Court has emphasized this factor in the past, this Court hesitates in 
adapting the Second Circuit's dicta. In any event, because neither party has any 
considerable advantage through the Court's consideration of the first three fair use factors, 
the effect on the potential markets -- however important it is relative to the remaining 
factors - will be determinative in this case. 
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Robinson, 877 F. Supp. at 842. For purposes of this inquiry, "harm to both the original 

and derivative works must be considered." Robinson, 877 F. Supp. at 842. As for the 

original work, defendants stress that SAT has not and cannot be expected to reduce 

interest in Seinfeld. The Court agrees; SAT compliments Seinfeld. The book is only of 

value to a regular viewer of the program. Moreover, though plaintiff proclaims plans to . 

enter derivative markets with books about Seinfeld, there is little suggestion - and 

certainly not enough to remove all material doubt - that such projects are anything more 

than a remote possibility. See Wright 953 F.2d at 739 ("Plaintiff offered no evidence 

that the project will go forward."). Indeed, if past practice provides any indication, 

plaintiff will be slow to develop any such works for fear of compromising Seinfeld's 

reputation for quality. 

This does not end the analysis, however; "the proper inquiry concerns the 

'potential market' for the copyrighted work." Salinger, 811 F.2d at 99. More broadly, the 

inquiry must extend even to the potential market for as yet nonexistent derivative works. 

Campbell, 510 U.S. at 1178 (accepting defendant's po~ition that rap music parody of the 

song, Pretty Woman, would not detract from sales of the_ original, but remanding for 

determination as to whether parody would effect the market for hypothetical non-parody 

"rap derivatives" of Pretty Woman.). In other words, the Court must consider not only 

whether SAT detracts from interest in Seinfeld, or even whether SAT occupies mru;Jcets 

that plaintiff intends to enter; the analysis is whether S~ T occupies derivative markets 

that plaintiff may potentially enter. Id.; see also Rogers, 751 F. Supp. at 480 ("I do not 
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think the case turns upon Rogers' past conduct or present intention as much as it does 

upon the existence of a recognized market for new versions or new uses of the 

photograph, which unauthorized use clearly undermines."). At first blush, this seems to 

create an impossible standard for a defendant to satisfy; any time there is a successful 

infringing work (i.e .. one likely to provoke a law suit), it necessarily means that 

defendants are fill,ing a "potential" market that would otherwise be available for plaintiffs 

talcing. See 3 Nimmer§ 13.05[A][4], at 13-187. Properly understood, however, the 

-\ 
"potential markets" standard erects no such barrier to a finding of fair use . 

The term "potential markets" does not properly encompass all conceivable 

markets for an original and its derivatives. "The market for potential derivative uses 

includes only those that creators of original works would in general develop or license 

others to develop." Campbell, 114 S.Ct. at 1178. The examples of parody and criticism 

should serve to clarify and illustrate this proposition. By the very nature of such 

endeavors, persons other than the copyright holder are undoubtedly better equipped, and 

more likely, to fill these particular market and intellectµal niches. See Campbell. 114 

S.Ct. at 1178 ("there is no protectable derivative market for criticism."); New Era 

Publications. Int'! v. Carol Publishing Group, 904 F.2d 152, 160 (2d Cir.) ("a critical 

biography serves a different function than does an authorized, favorable biography, and 

· thus injury to the potential market for the favorable biography by the publication o{ the 

unfavorable biography does not affect application of faftor four."). cert. denied. 498 U.S. 

921 (1990); Leibovig, 1996 WL 733015, at• 13 ("although derivative markets are an 
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appropriate consideration in a fair use analysis, there is no protectable derivative market 

for criticism."). Here, the Court sees no reason that the market for derivative game 

versions of Seinfeld is a market that should be reserved for persons other than plaintiff. A 

Seinfeld trivia game is not critical of the program, nor does it parody the program; if 

anything, SAT pays homage to Seinfeld. The market for such works is one that should 

properly be left to plaintiff's exclusive control. 

The Court's resolution of the "potential markets" inquiry is not effected by 

the prospect that plaintiff will choose to leave this particular derivative market 

unsatisfied. See Salinger, 811 F.2d at 99 ("the need to assess the effect on the market for 

Salinger's letters is not lessened by the fact that their author has disavowed any intention 

to publish them during his lifetime."). The Court is persuaded that there is a meaningful 

difference, for purposes of the Copyright Act, between a copyright holder's failure to 

occupy a particular market as a matter of choice, and a failure to occupy such a market as 

a matter of neglect. Id. In a manner of speaking, plaintiff has exercised its control over 

derivative markets for Seinfeld products, if only by its .decision to refrain from inundating 

those markets. Indeed, artists express themselves not merely by deciding what to create 

from their original work, but by deciding what not to create as well. Cf. Hamer & Row. 

471 U.S. at 559 ("freedom of thought and expression 'includes both the right to speak 

freely and the right to refrain from speaking at all.'") (citations omitted). It would , 

therefor not serve the ends of the Copyright Act - i.e., ~o advance the arts - if artists 

were denied their monopoly over derivative versions of their creative works merely 
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because they made the artistic decision not to saturate those markets with variations of 

their original. Where nothing in the nature of criticism or parody is at issue, this creative 

choice must be respected. 

E. Aggregate Fair Use Assessment 

Though there are numerous competing considerations which make this 

decision a difficult one, the Court is persuaded that, on balance, SAT does not represent a 

fair use of Seinfeld. Only one of the four statutory factors favors defendant, and then, 

only by a generous understanding of what it means for a work to be "transformative." 

Plaintiff prevails with respect to each of the remaining three factors: Seinfeld is a work of 

fiction, and such works are accorded special status in copyright law; SAT draws upon 

"essential" elements of Seinfeld, and it draws upon little else; and, most importantly, SAT 

occupies a market for derivatives which plaintiff -- whatever it decides -- must properly 

be left to control. In short, SAT does not make fair use of Seinfeld, and plaintiff must 

accordingly be granted summary judgment on its claim of copyright infringement. See 

Wright. 953 F.2d at 740 ("a party need not 'shut-out' her opponent on the four factor tally 

to prevail."). 
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III. Common Law Unfair Competition 

In order to succeed on a claim of common law Wlfair competition Wlder 

New York law, plaintiff must establish the bad faith misappropriation of its labor and 

expenditure resulting in the likelihood of confusion as to the source of the product See 

Kraft General Foods v. Allied Old English, Inc., 831 F. Supp. 123, 135 (S.D.N. Y. 1993); 

Shaw v. Time-Life Records, 38 N.Y.2d 201, 206, 379 N.Y.S.2d 390, 395 (1975). "Thus, 

some showing of bad faith is crucial to the claim." Brown v. Ouiniou. 744 F. Supp. 463, 

473 (S.D.N. Y. 1990). The Court must also determine "whether persons exercising 

'reasonable intelligence - and discrimination' would be taken in by the similarity" 

between the two products. Shaw, 3 8 N. Y .2d at 206 (citations omitted). In other words, 

plaintiff must prove a likelihood of confusion among members of the general public as to 

the source of defendants' work. See Charles Of The Ritz Group, Ltd. v. Qualitv King 

Distributors, Inc., 832 F.2d 1317, 1321 (2d Cir. 1987); Weight Watchers International, 

Inc. v. Stouffer Com., 744 F. Supp. 1259, 1283 (S.D.N. Y. 1990). 

"Likelihood of confusion is usually me!lSured by applying the test 

formulated by Judge Friendly in Polaroid Coro. v. Polarad Electronics Coro .. 287 F.2d at 

495." See Weight Watcher, 744 F. Supp. at 1269; see also Twin Peaks, 996 F.2d at 1379 

(remanding to the district court for a "full" examination of the Polaroid factors in 

connection with plaintiffs claim of trademark infringement). Specifically, the Couit must 

balance the following factors: 

the strength of[the owner's] mark, the degree of similarity between the two 
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marks, the proximity of the products, the likelihood that the prior owner 
will bridge the gap, actual confusion, and the reciprocal of defendant's good 
faith in adopting its own mark, the quality of defendant's product, and the 
sophistication of the buyers. 6 

Polaroid. 287 F.2d at 495. Despite the stature of the "venerable Polaroid factors,• the 
• 

parties have not addressed, or even identified, most of these considerations in their 

discussion of consumer confusion. See Twin Peaks, 996 F.2d at 1379. 

The matters that the parties have focused upon simply are not so compelling 

as to merit summary judgment. Plaintiff begins by arguing that defendants have created 

confusion as to the sponsorship of SAT by including the naine "Seinfeld" in the book's 

title, and by referring to the Seinfeld show in promotional materials. (Memorandum of 

Law in Support of Plaintiff's Motion for Partial Summary Judgment at 23-24). As 

defendants explain, however, "there's no secret that the book is based on the show." 

(Golub Dep. at 95). The book is expressly directed to devotees of the television program, 

and it is dedicated to testing their knowledge of the show. It is all but inevitable that the 

Seinfeld name would be invoked in the book's title and in its advertising. See Twin 

Peaks, 996 F.2d at 1379 (there can be "little question that the title is of some artistic 

6 Though this formulation has been developed in the context of federal claims 
under the Lanham Act for trademark infringement, it has also been applied to common 
law claims of unfair competition, and it reaches the identical "likelihood of confusion" 
issue which is of present concern. See, .!l:&. Weight Watchers, 744 F. Supp. at 1283 
("Common law unfair competition claims closely parallel Lanham Act unfair competition 
claims; to the extent that they may be different, the state law claim may require an 
additional element of bad faith or intent.");~ also Kmft, 831 F. Supp. 123, 136 ("the 
Court has already found, in the context of the Lanham Act claims, that plaintiff has 
demonstrated a likelihood of confusion"). 
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relevance to the Book."). "The question then is whether the title," and advertising, "is 

misleading in the sense that it induces members of the public to believe the Book was 

prepared or otherwise authorized by (defendants]." Twin Peaks. 996 F.2d at 1379. 

Plaintiff argues that there are similarities between the word "Seinfeld" as it 

appears on the cover of SAT and the Seinfeld logo which reveal defendants' intention to · 

mislead consumers as to the origin ofthe book. Specifically, the Seinfeld logo and the 

word "Seinfeld" as it appears on the front cover of SAT share similar type face, and the 

Seinfeld lettering on the back cover appears in the same red coloring as the logo . 

Moreover, the word Seinfeld is prominently featured on the front and back covers of 

SAT. Though the Court agrees that there are unmistakable similarities between the 

Seinfeld logo and the SAT cover, there are distinct differences, as well. Most notably, the 

Seinfeld logo is written on a slant, with an inverted triangle over the "i." The word 

"Seinfeld," as it appears on the cover of SAT, is not adorned with any such flourishes. 

Even accepting that the word "Seinfeld," as it appears on the cover of SAT, 

bears an unlikely resemblance to the Seinfeld logo, there is another important aspect of 

the SAT cover - the disclaimer on the back cover of the ·book - which is sufficient to 

create an issue of fact on the questions of bad faith and consumer confusion. 

"Disclaimers are a favored way of alleviating consumer confusion as to source or 

sponsorship." Consumers Union of United States. Inc. v. General Signal Coro., 72~ F.2d 

1044, 1052-53 (2d Cir. 1983) ("We are satisfied that the disclaimer is adequate to 

distance CU and Regina"), cert. denied, 469 U.S. 823 (1984). The parties, predictably 
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enough. have sharply contrasting views of the disclaimer set out on the back cover of 

SAT. Plaintiff stresses the small lettering of the disclaimer; lettering that was reduced in 

size shortly before publication and made smaller than any other text in the book. 

Defendants draw the Court's attention to the black border surrounding the disclaimer, and 

to the shaded background allegedly designed to highlight that disclaimer. For purposes of 

the parties' competing claims for summary judgment, the Court is simply unable to find 

that any of these considerations is conclusive as a matter of law. 

Given that those factors that plaintiff relies upon to establish consumer 

confusion are inconclusive, it is significant that plaintiff offers little in the way of 

empirical support for its claim. In fact, "[p]laintiffadduce[s] but one incident of actual 

confusion, and it is of scant probative value." Brown, 744 F. Supp. at 472. Specifically, 

plaintiff interprets NBC's decision to distribute copies of SAT in connection with a 

Seinfeld promotion as a clear indication that an average consumer could be misled as to 

the sponsorship of SAT. As plaintiff sees it, NBC's behavior suggests that the very 

network which airs Seinfeld mistook the book's origin, As defendants point out, however, 

the network's behavior might also be taken to suggest that NBC was not confused as to 

the origin of SAT so much as it was simply unconcerned with the origin of SAT. 

Any inquiry into a defendant's alleged bad faith and the potential for 

consumer confusion necessarily entails a "factual inquiry." Brown, 744 F. Supp. ai 467, 

472. As such, summary judgment cannot be granted on plaintiffs claim of unfair 

competition unless there is no material dispute as to either of these matters. Id. at 4 72 
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("Subjective issues such as good faith and intent are generally inappropriate subjects of 

summary judgment.");~ also Shaw. 38 N. Y.2d 201 (upholding denial of summary 

judgment where issue of material fact existed as to whether reasonably discriminating 

members of the public would be confused by publisher's advertising ofbandleader's 

versions of musical compositions). Plaintiff certainly has not succeeded in eliminating 

any such dispute: "Similarity in overall appearance alone cannot establish source 

confusion as a matter oflaw. Nor is the addition of the anecdotal evidence ... 

dispositive." Coach. 933 F.2d at 169. Defendants have fared no better; there are 

significant questions concerning the SAT cover, defendants' alleged bad faith during 

editing, and the adequacy of the book's disclaimer. In short, a dispute exists between the 

parties, a dispute which cannot now be resolved. Accordingly, the Court denies plaintiff's 

motion for summary judgment on its claim of unfair competition, as well as defendants' 

cross-motion on this same cause of action. 
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CONCLUSION 

For the reasons set forth above, the Court grants plaintiffs motion For 

summaI)' judgment, on the issue of liability, on its claim of copyright infringement. As 

for plaintiffs common law claim of unfair competition, the CoUrt finds that there remains 

a dispute as to material facts between the parties. Therefore, the Court denies plaintift's . 

request for summaJY judgment on this issue, as well as defendants' cross-motion for 

judgment in its favor. 

A conference is scheduled for March 20, 1997, at 4:30 p.m., by which time 

the parties are directed to present the Court with a case management plan addressing how 

the measure of relief for the copyright infringement claim will be determined, and 

proposing a schedule for proceeding to trial on the claim of unfair competition. 

SO ORDERED 

Dated: New York. New York 
FebruaI)')J, 1997 
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65 USLW 2400, 133 Lab.Cas. p 58,201, 12 IER Cases 388 

(Cite as: 944 F.Supp. 326) 

Barbara HA YBECK, Plaintiff, 

"· 
PRODIGY SERVICES COMPANY, a 
Partnership of Joint Venture with IBM 

Corporation 
and Sears Roebuck and Co., and Jacob Jacks, 

Def'endants. 

95 Civ. 96U(SS). 

United States District Court, 
S.D. New York. 

Nov. 12, 1996. 

Customer who bought time oo company's 
computer service and who bad unprotected sex wilh 
company's employee who was positive for Human 
Immunodeficiency Virus (HIV) and who met 
customer in on-line company sex chat room brought 
action against company, alleging that, under theories 
of respoodeat superior or negligent hiring and 
retention, company was responsible for employee's 
transmission of the HIV virus to her. Company 
moved to dismiss. The District Court, Sotomayor, 
1., held Chat: (I) employee was not acting within 
Che scope of his employment wilh company when, 
outside Che place of employment, he decided to 
conceal his HIV status from, and have unprotected 
sex wilh customer and thus, company could not be 
held liable, under the doctrine of respondeat 
superior, for employee's conduct, and (2) customer 
did not establish that company's hiring or retention 
of employee was negligent under. New York law 
because customer did not allege that company knew 
that employee was concealing bis HIV status from 
sex partners or was having unprotected sex with 
them. 

Motion granted. 

[I) MASTER AND SERVANT <P 329 
25Sk329 
Because determination of whether a particular act 
was within the scope of servant's employment for 
purposes of respondeat superior liability is so 
heavily dependent on factual considerations, the 

. question is ordinarily one for the jury under New 
York law; however, where court takes as true all 
the facts alleged by plaintiff and concludes that the 
conduct complained of cannot be considered as a 

matter of law within the scope of the employment, 
then court must dismiss complaint for failure to state 
claim. 

(1) MASTER AND SERVANT <2=> 332(2) 
25Skll2(2) 
Because delermioation of whether a particular act 
was within the scope of servant's employment for 
purposes of ~deat superior liability is so 
heavily dependent oo factual considerations, the 
question is ordinarily one for the jwy under New 
York law; bcnwver, wb<n cocut talces as true all 
the facts alleged by plaintiff and concludes that the 
cooduct complaiDed of cannot be considered as a 
mattea" of law within the scope of the employment, 
then court must dismiss complaint for failure to state 
claim. 

(2) MASTER AND SERVANT <P 302(2) 
255kl02(2) 
Under New York law, courts look to the following 
factors in considering whether a particular act falls 
within employee's scope of employment for 
purposes of respondeat superior liability: 
connection between the time, place, and occasion for 
the act; history of relationship between employer 
and employee as spelled out in actual practice; 
whether act is one commonly done by such 
employee; extent of departure from normal methods 
of performance;· and whether the speci fie act was 
one that · employer could have reasonably 
anticipated. 

(3) MASTER AND SERVANT e=> 302(2) 
25Sk302(2) 
Under New York law, employee was not acting 
within the scope of his employment with company 
which sold time on its computer service when, 
outside the place of employment, be decided to 
conceal his positive Human Immunodeficiency Virus 
(HIV) status from, and have unprotected sex with, 
company's customer whom be met in an on-line 
company sex chat room and thus, company could 
not be held liable, under the doctrine of respoodeat 
superior, for the nondisclosure off duty "'!nduct of 
employee, even if it acquiesced in the conduct by 
accepting the benefit of increased customer use of its 
services from employee's sexual activity . 

(4) MAsrER AND SERVANT <P 302(1) 
255k302(1) 

Copr. e West 1997 No claim to orig. U.S. govt. works• 
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Under New Yorlc law, even where employee does 
not act within the scope of his employment, 
employer may he required to nnswer in damages for 
the tort of an employee against a third party when 
employer bas either hired or relJlined the employee 
with knowledge of employee's propensity for the 
sort of behavior which caused the injured party's 
harm. 

[SJ MASTER AND SERVANT CS=> 303 
2SSk303 , 

Customer who purchased time from company on its 
computer service and who engaged in unprotected 
sell with company's employee who was Human 
Immunodeficiency Virus (IDV) positive and who 
met customer in on-line company sex chat room did 
DOI establish that company's hiring or retentioo of 
employee was negligent under New Yorlc law; 
customer did not, and presumably could not, allege 
that company knew that employee was concealing 
his HIV status from his sex partners or was having 
unprotected sex with them and the conduct 
complained of, whether it was the act of sex or 
employee's failure to disclose his HIV status, took 
place outside of employer's premises and without 
employer's. chattels. 

[6] MASTER AND SERVANT CS=> 302(1) 
2SSk302(1) 
Under New Yorlc law, when employee's conduct is 
beyond the scope of employment, employer's duty 
to third parties lo prevent misconduct is limited to 
torts committed by employees on employer's 
premises or with employer's chattels. 

•327 Parker & Waichman, Jem>ld S. Parker, 
Great Neck, NY, for Plaintiff. 

Phillips Nizer Benjamin Krim & Ballon, L.L.P., 
New York City (Perry S. Galler, Thomas G. 
Jaclcson, Liza M. Cohn, Michael Fischman, of 
Counsel), for Defendants Prodigy Services 
Company, International Business Machines 
Corporation and Sears Roebuck and Co., Inc. 

OPINION AND ORDER 

SOTOMAYOR, District Judge. 

In this diversity action, plaintiff alleges that she 
contracted the HIV virus from Jacob Jacks 
(hereinafter "Jacks"), [FN I] an employee of 

Page 2 

defendant Prodigy Services Company (hereinafter 
"Prodigy"), whom plaintiff first met in an on-line 
Prodigy sex chat room. Plaintiff contends that 
under theories of respondeal superior or negligent 
hiring and retention, Prodigy is responsible for 
Jacks' transmission of the HIV virus to her because 
Prodigy knew that Jacks bad the AIDS virus and 
knew that Jacks was having sex with customers he 
met on-line. Prodigy moves pursuant to 
fed.R.Civ.P. 12(h)(6) to dismiss the complaint on 
the ground of failure lo state a claim upon which 
relief can he granted. For the reasons lo he 
discuss.ed, defendant's molicin to dismiss is granted. 

FN l. Jacob Ilda is believed to he c!_,iscd at this 

time. Allhougb named in lhe complaint, neither 

Ilda nor his eslale have been served in this action. 
(Defs' Mcm. at 3). 

•328 BACKGROUND 

Plaintiff's complaint alleges that Prodigy injured 
plaintiff by its negligent conduct in allowing their 
employee, Jacob Jacks, to have sexual intercourse 
with customers with the knowledge that Jacks bad 
AIDS. Although the complaint asserts that 
Prodigy's conduct injured plaintiff, it does not 
explain how. [FN2) Plaintiff's Affidavit and 
Memorandum of Law in Opposition to the instant 
motion, however, explain that after Jacks denied 
being HIV positive, plaintiff had sexual interc0urse 
with him and contracted the AIDS virus. (Haybeck 
Aff.; Pl. Mem. at 4-S). 

FN2. The Complaint merely asserts: "(t)hat by 
reason of the foregoing, plaintiff Barba"' Haybeek 
sustained severe and pennanent personal injuries, 
became. sick, sore, lame and disabled, suffered 
mental anguish, was conranc:d to hospital, bed and 
home and may, in the future, be so confU'lcd; was 

incapacitated and [sic) from attending to her usual 
duties and may in the future, be so incapacitated, 

plaintiff was and is substantially psychologically 
damaged, and plaintiff was otherwise damaged.• 
(Compl. 1 152.) 

The facts, assumed to he true for purpo~ of this 
motion, are that: 

At some time prior to November JI, 1994 the 
plaintiff Barbara Haybeck became a customer of 
the defendant Prodigy. Prodigy sold time on their 
computer service and Barbara bought same. Jacob 
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Jaclcs was an employee of Prodigy. Mr. Jaclcs 
was a sexual predator who had full blown AIDS, a 
fact known and admitted by Prodigy ..•. 
By using his position ns an employee of Prodigy, 
Jacks was able to spend CO!'Dtless hours on-line 
with plaintiff while he was at worlc at Prodigy's 
offices. In addition, Jacks gave plaintiff monlhs 
of "free time" on the Prodigy network, as well as 
unlimited use of his own Prodigy account. The 
motive for this conduct was solely to entice 
Barl>ara Haybeclc, by any means oeccssary, into an 
illicit and aberrant relationship that resulted in her 
having a consensual sexual relationship with 
Jaclcs. Both before and during this relationship, 
Jacks repeatedly denied having AIDS. Thereafter, 
and as a direct result of this sexual relationship, 
Barl>ara Haybeclc contnctcd AIDS-from which 
she will die. 

(Pl. 's Mem. at 4-S.) 

Plaintiff contends lhat Prodigy "should have IU:en 
special precautions to prevent• Jacks' conduct. 
(Compl. , ISO) Plaintiff also insists lhat her injuries 
were "due solely to the negligence, carelessness, 
recklessness and gross negligence of the defendants 
in their ownership, operation, management, repair 
and control of their agents, servants, employees and 
their on-line networlc and through no fault of lack of 
care on the part of the plaintiff.• (Compl. 1 ISi.) 

Defendant argues, however, that Prodigy is not 
responsible for plaintifrs contraction of the AIDS 
virus from Jacob Jacks because Jacks' sexual 
intercourse with plaintiff fell outside the scope of his 
employment. Further, it maintains that Prodigy 
owed no duty to plaintiff to "(i)nvolve itself in her 
personal or sexual conduct,• (Def. Mem. at 17), 
because Prodigy was forbidden by law and public 
policy either to inquire into Jacks' HN status or to 
control bis relations with persons outside the wort 
environment. (Def.Mera. at 18-21.) Defendant 
also contends lhat plaintifrs consent to the sexual 
union was an "unforeseeable superseding act" which 
"absolve[s]" Prodigy of "any possible liability.· 
(Def.Mem. al 22). Finally, defendant urges that 
plaintiff cannot satisfy the jurisdictional threshold of 
$SO,OOO required for diversity jurisdiction because 
she accepted a contractual limitation of liability with 

. Prodigy lhat limits her recovery to an amount below 
the threshold. (Def.Mera. al 24-25.) 

DISCUSSION 
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A district court's function oo a motion to dismiss 
under Fed.R.Civ.P. 12(b)(6) is to assess the legal 
feasibility of the complaint. Kopec v. Coughlin, 
922 F.2d IS2, !SS (2d Cir.1991). The issue "is not 
whether a plaintiff will ultimately prevail, but 
whether the claimant is entitled to offer evidence to 
support the claims." Scheuet v. Rhodes, 416 U.S. 
232, 236, 94 S.Ct. 1683, 1686, 40 L.Ed.2d 90 
(1974). Allegations contained in the complaint must 
be construed favorably to the plaintiff. Walker v. 
New York, 974 F.2d 293, 298 (2d Cir.1992), cert. 
denied, so1 u.s. 961, 113 s.a. 1387, 122 L.Ed.2d 
762 (1993). Dismissal •329 is warranted only 
where "it appeais beyond doubt that the plaintiff can 
prove no sec of facts in support of his claim which 
would entitle him to relief.• Ricciuti v. N. Y. C. 
Transit Authority, 941 F.2d 119, 123 (2d Cir.1991) 
(quoting Conley v. Gibson, 3SS U.S. 41, 4S-46, 78 
S.Ct. 99, 101-02, 2 L.Ed.2d 80 (19S7) (footnote 
omitted)). 

In considering a Rule 12(b)(6) motion, a court 
must look to: (I) the facts stated on the face of the 
complaint; (2) documents appended to the 
complaint; (3) documents incorporated in the 
complaint by reference; and (4) matters of which 
judicial notice may be IU:en. Hertz Corp. v. City of 
New Yorlc, I F.3d 121, 125 (2d Cir.1993) (citing 
Allen v. WestPoint-Pepperell, Inc., 94S F.2d 40, 44 
(2d Cir.1991)). See also Samuels v. Air Transport 
Local S04. 992 F.2d 12, IS (2d Cir.1993) (same). 
In this case, I Ille judicial notice of the facts alleged 
in plaintifrs affidavit submitted in opposition to the 
instant motion because the facts explain the 
predicate for plaintifrs cause of action. 

I. Scope of Employment 

(I] The Central issue in this case is whether Jacob 
Jacks" failure to disclose bis HIV status before 
having sexual intercourse with the plaintiff was 
conduct which can be deemed to fall, as a matter of 
law, within the scope of bis employment with 
Prodigy. I understand lhat "because the 
determination of whether a particular act was within 
the scope of the servant"s employment is so heavily 
dependent on factual considerations, the qtlestion is 
ordinarily one for the jury.• Riviello v. Waldron • 
47 N.Y.2d 297, 302, 418 N.Y.S.2d 300, 391 
N.E.2d 1278 (Ct.App.1979). However, where a 
court Illes as true all the facts alleged by plaintiff 
and concludes that the conduct complained of cannot 
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be considered as a mailer of law within the scope of 
employmeot, theo the court must dismiss the 
complaint for failure to state a claim. See, e.g., 
Rappaport v. International Pia~ Corp., 43 
A.D.2d 393, 352 N. Y.S.2d 241 (3d Dcp't.1974) 
(reversing lower court for failing to dismiss where 
cooduct fell outside of the scope of employment as a 
matter of law); cf. Petrousky v. United Stales, 728 
F.Supp. 890 (N.D.N. Y.1990) (holding as a matter 
of law that plaintiff's supervisor was acting within 
the scope of his employmeot when he libeled 
plaintiff in disciplinaiy memoranda). 

(2) In considering whether a particular act falls 
within an employee's scope of employmeot, New 
York coutts look to five factors: 

[I) the connection between the time, place and 
occasion for the act, (2) the history of the 
relationship between employer and employee as 
spelled out in actual practice, [3] whether the act 
is one commonly done by such an employee, [4] 
the extent of departure from normal methods of 
performance; [SJ and whether the specific act was 
one that the employer could reasonably have 
anticipated. 

Riviello v. Waldron, 47 N.Y.2d 297, 302, 418 
N.Y.S.2d 300, 391 N.E.2d 1278 (Ct.App.1979). 
Here, defining carefully the precise act which is the 
subject of the complaint is crucial. To that end, it 
must be noted that plaintiff does not complain of 
Jacks' sexual relationship with her, but rather she 
complains of his failure to tell her that he was HIV 
positive and to engage in protected sex. In fact, 
plaintiff admits that she fully consented to the sexual 
union. Plaintiff insists, however, that had she 
known Jacks was HIV positive, she would never 
have consented to having sex with him. Hence, the 
core of plaintiff's complaint is that Jaclcs' failure to 
give her this information caused her injury, and it, 
therefore, is the proper focus of the scope of 
employmeot inquiry. 

[3] Can it be said, then, that Jaclcs was acting 
within the scope of his employmeot with Prodigy 
when-<>utside the place of employmeot-he decided 
to conceal bis HIV status from, and have 
unprotected sex with, a sexual partner? I conclude 
the answer is no. Courts have repeatedly held that 

. acts taken and decisions made on an employoe"s 
personal time outside of work cannot be imputed to 
an employer. "New York courts have stated that 
'where an employee's conduct is brought on by a 

Page 4 

matter wholly personal in nature, the nature of 
which is not job-related, his actions cannot be said 
to fall within the scope of bis employmeot. • • 
Longin v. Kelly, 875 F.Supp. 196, 201-203 
(S.D.N. Y.1995) (quoting Stavitz v. City of New 
York, 98 A.D.2d 529, 531, •330 471 N. Y.S.2d 
272, 274 (1st Dcp't 1984)); see also Joseph v. City 
of Buffalo, 83 N.Y.2d 141, 146, 608 N.Y.S.2d 
396, 629 N.E.2d 1354 (<;t.App.1994) (police 
officer not acting within the scope of his 
employmeot when he left a service revolver where ·a 
child found it, even where a municipal law required 
the officer to have the gun nearby for emergencies); 
Kelly v. City of New York, 692 F.Supp. 303, 308 
(S.D.N.Y.1988) (city not liable for assault by city 
corrections officer where "(i]t is undisputed that the 
incident • . • arose from a prior personal dispute"); 
Forester v. State, 645 N.Y.S.2d 971 (Ct.Claims 
1996) (state not responsible where SUNY instructor 
assaulted student, even where the "acts occurred on 
school property and during school hours"). 

In cases specifically involving sexual misconduct 
by employees, New York courts have carefully 
avoided extending liability to employers. See, e.g., 
Joshua S. v. Casey, 206 A.D.2d 839, 615 N.Y.S.2d 
200 (4th Dep't 1994) (holding that a priest's sexual 
abuse of a child was, as a matter of law, not within 
the scope of employment); Kirkman v. Astoria 
General Hospital, 204 A.D.2d 401, 611 N. Y.S.2d 
615 (2d Dep't 1994) (hospital security guard who 
raped a minor child was not acting within· the scope 
of his employment); Koren v. Weihs, 190 A.D.2d 
560, 593 N. Y.S.2d 222 (Isl Dep't 1993) 
(psychotherapist who had sex with patient under the 
guise of 'rcatment was not acting within the scope of 
his employment); Noto v. St. Vincent's Hospital, 
160 A.D.2d 656, 559 N.Y.S.2d 510 (1st Dep't) 
(plaintiff "failed to allege facts on which the 
existeoce of a viable claim ... could be predicated" 
where she complained that her psychiatrist •engaged 
in sexual relations with her after she had been 
discharged, and after he had ceased treating plaintiff 
as his patient"), appeal denied, 76 N. Y.2d 714, 564 
N.Y.S.2d 718, 565 N.E.2d 1269 (Ct.App.1990); 
Heindel v. Bowery Savings Bank, 138 A.D.2d 787, 
525 N.Y.S.2d 428 (3d Dep"t 1988) (mall' security 
guard's rape of fifteen year old girl "was in no way 
incidental· to the furtherance of [the employer's) 
interest• and was ·committed for personal motives• 
and was "a complete departure from the normal 
duties of security guard."); Cornell v. State. 60 
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A.D.2d 714, 401 N.Y.S.2d 107 (3d Dep'l 1977) 
("homosexual attack" committed by attendant at 
mental institution upon a patient was "obviously 
neither within the scope of the attendant's 
employment nor done in furtherance of his duties to 
his employer"}. 

In Tomka v. Seiler Corp., 66 F.3d 129S, 1317 
(2d Cir.1995), tho Court or Appeals held Iha! •an 
employer is not liable for torts committed by the 
employee for personal motives unrelated to the 
furtherance of the employer's business.• In that 
case, plaintiff bad been to a business dinner with 
several supervisors and ~loyees wben the 
group bocamo highly intoxicated and a supervisor 
later SCJtually assaulted her. The Court viewed the 
assault as "a complete departure from the normal 
duties of a Seiler employee.• Tomka, at 1318. In 
the instant case, the imposition of respondeal 
superior liability would be even more troubling 
because even if the sexual activity at issue furthered 
Prodigy's business by increasing a customer's use of 
its services, as alleged by plaintiff, the true conduct 
of which she complained is Jacks' failure to reveal a 
private medical condition while engaging in an off. 
duty, intimately personal act. 

The purely personal decision by Jacks whether lo 
disclose a medical fact about himself cannot be said 
to have furthered his employer's business. Rather, 
his decision lo conceal bis HIV status arose from a 
purely personal motivation. Therefore, just as New 
York courts have held that assaultive behavior 
arising from personal motivations do not further an 
employer's business, even where it is committed 
within the employment context, see e.g.. Heindel v. 
Bowel}' Savings Bank, 138 A.D.2d 787, 525 
N.Y.S.2d 428 (3d Dep't 1988) (mall security 
guard's rape of fifteen year old girl "was in no way 
incidental to the furtherance of [the employer's] 
interest" and was "committed for personal motives• 
and was •a complete departure from the normal 
duties of security guard."}. so here must I conclude 
as a mailer of law that Jacks' concealment of his 
HIV status arose from personal motivation and 
cannot be considered as within the scope of his 
employment. 

One New York court bas found that where "the 
business purpose alone would not have· prompted 
the conduct complained of, there •331 can be no 
finding of employer liability. See Rappaport v. 
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International Playtex Corp .• 43 A.D.2d 393, 397, 
352 N.Y.S.2d 241, 246 (3rd Dep't 1974) (in 
automobile accident involving salaried company 
sales agent traveling to home of a girl friend where 
be intended to do employment-related paperwork, 
court finds Iha! sales agent was not acting within the 
scope of employment and respoadeat superior did 
not apply). Here, even if Jacks' conduct arose in 
part out of his intent to further tho business of 
Prodigy in Iha! his sexual relationship with plaintiff 
began on line and arguably encouraged plaintiff ti> 
use more Prodigy services, there is no "businc5s 
purpose• which "alone• would have compelled Jacks 
either to have """ with plaintiff or to hide from her 
the fact Iha! be bad AIDS. 

Therefore. considering the factors outlined in 
Riviello, I find, as a matter of law, that Jacks' 
failure to reveal his HIV slJllUs before having sex 
with plaintiff cannot be deemed to be within the 
scope of his employment. There is no "connection• 
in either "time, place, [or] occasion• between his 
status as a Prodigy employee and his failure to 
reveal his medical condition to his sex partner. Any 
"history of the relationship between (Jacks] and 
[Prodigy) as spelled out in actual practice" only 
reveals al best, accepting plaintiff's allegations as 
true, that Prodigy knew that Jacks bad AIDS aod 
that he was having sex with customers. It does not 
reveal that Prodigy knew that Jacks was failing to 
infonn his sex partners that he carried the AIDS 
virus or that Prodigy did more than remain silent in 
the face of Jacks' conduct. Clearly Jacks' act, 
whether it was his sexual conduct or his failure to 
reveal his medical condition, cannot be considered 
"one commonly done by such an employee"--there is 
no allegation that technical advisors in positions 
such as Jacks' commonly have sex wilh customers or 
failed to ·reveal the fact that they carried 
communicable diseases. Finally, Jacks' conduct was 
obviously a "departure from normal methods of 
performance," and even if Prodigy knew that Jacks 
was having sex with customers, it could not 
"reasonably have anticipated" that Jacks was doing 
so without revealing his medical condition. Soe 
Riviello v. Waldron, 47 N.Y.2d 297, 3,02, 418 
N.Y.S.2d 300, 391N.E.2d1278 (Ct.App.1979). 

As an additional consideration, I note that by 
imposing respondeat superior liability on an 
employer in a case such as this, I would be setting a 
precedent under which employers would be forced 
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to monitor, and in some cases control, not only the 
health of their employees, but also the most intimate 
aspcclS of their off-duty lives. Such monitoring 
would contmvene clear law and public policy that 
prohibits employers from inquiring into the HIV 
status of employees and attempting to control their 
off-duty behavior with others. See Americans with 
Disabilities Act, 42 U.S.C. § 12101 et seq. 
(prohibiting discriminatioa in the wor!cplace based 
upon an employee's health condition); N. Y.Exec 
Law § 296 (prohibiting discrimination against 
persoas because of their disability); Whalen v. Roe, 
429 U.S. S89, S99, 97 S.Ct. 869,. 876, SI LEd.2d 
64 (19TI) (explaining that within the constitutional 
right to privacy there is an "individual interest in 
avoiding disclosure of personal matters"); Griswold 
v. Conneclicut, 381 U.S. 479, 8S S.Ct. 1678, 14 
L.Ed.2d SIO (196S) (recognizing a right of privacy, 
particularly in matters of sexuality); Doe v. City of 
New Yorlc, IS F.3d 264, 267 (2d Cir.1994) ( 
"Clearly, an individual's choice to inform others 
that she bas contracted wbat is at this point 
invariably and sadly a fatal, incurable disease is one 
that she should normally be allowed to make for 
herself. This would be true for any serious medical 
condition, but is especially true with regard to those 
infected with HIV or living with AIDS, considering 
the unfortunately unfeeling attitude among many in 
this society toward those coping with the disease."); 
Doe v. Kohn Nast & Graf, P.C. 866 F.Supp. 190 
(E.D.Pa.1994) (law firm prohibited from searching 
plaintiff's office upon suspicion that he had AIDS). 
Given the legal and policy limitations on an 
employer's ability either to control the off-duty 
conduct of its employees or to disclose the medical 
conditions of its employees, I find as a matter of law 
that Prodigy cannot be held liable for the non­
disclosure off-duty conduct of its employee, even if 
it acquiesces in the conduct by accepting the benefit 
of increased customer use of its services from that 
employee's sexual activity. 

•J32 II. Prodigy's Negligent Hiring and Retention 
of Jaclcs · 

(4) Even where an employee does not act within 
the scope of his employment, "an employer may be 
required to answer in damages for the tort of an 
.employee against a third party when the employer 
bas either hired or retained the employee with 
knowledge of the employee's propensity for the sort 
of behavior which caused the injured party's harm.· 
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Kirlcman v. Astoria General Hospital, 204 A.D.2d 
401, 611 N.Y.S.2d 615 (2d Dep't 1994) (citing 
Detone v. Bullit Courier Service, Inc., 140 A.D.2d 
278, 279, 528 N.Y.S.2d S7S (1st Dept.1988)). 
Here, plaintiff contends that even if Prodigy is not 
vicariously liable for Jacks' conduct, it is 
nevertheless liable for its negligent hiring and 
retention-of him as an employee whom they lcnew to 
be infected with AIDS and having sex with Prodigy 
customers. (Campi. at ff ISS-169). 

[SJ What plaintiff fails to allege, however, is that 
Prodigy lcnew that Jacks was having unprotected sex 
with customers without informing them that he 
carried the AIDS virus. This is a critical distinction 
because it was not Jacks' having AIDS nor Jacks' 
having sex with customers which was tortious under 
the law. Rather, it was Jacks' having unprotected 
sex with others without informing them that be was 
HIV positive that plaintiff argues is tortious. 
Compare Maharam v. Mabaram, 123 A.D.2d 165, 
SIO N.Y.S.2d 104 (1st Dep't 1986) (holding that 
"wife stated legally cognizable causes of action 
[against husband] for wrongful transmission of 
genital herpes . on theories of either fraud or 
negligence") and Doe v. Roe, 157 Misc.2d 690, 598 
N.Y.S.2d 678 (Justice Ct.1993) (explaining that 
"New Yorlc recogniz.es a cause of action for 
intentional or negligent communicatioo of a venereal 
disease") with id. 598 N. Y.S.2d al 693 (dismissing 
action, inter alia, because •persons who engage in 
unprotected sex, at a time of the prevalence of 
sexually transmitted diseases, including some that 
are fatal, assume the risk of contracting such 
diseases. Both parties in an intimate relationship 
have a duty adequately to protect themselves. When 
on ventures out in the rain without an umbrella. 
should they complain -when they get wet?"). 
Because pl~intiff here has not, and presumably 
cannot, allege that Prodigy knew that Jacks was 
concealing his HIV status from his sex partoers or 
was having unprotected sex with them, plaintiff 
cannot argue that Prodigy's hiring or retention of 
Jacks was negligent See Kirlcman v. Astoria 
General Hospital, 204 A.D.2d 401, 403, 611 
N.Y.S.2d 615, 616 (2d Dep't), leave tQ appeal 
denied, 84 N.Y.2d 811, 622 N.Y.S.2d 9b, 647 
N.E.2d 119 (0.App.1994) (employer not liable for 
negligent hiring or retention of mall security guard 
who raped a customer where there was no showing 
that the employer had any knowledge of employee's 
propensity or history of such misconduct); Cornell 
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v. State, 60 A.D.2d 714, 401 N. Y.S.2d 107 (3d 
Dep'I 1977) (holding that where "nothing in the 
record indicates that the (employer) either knew or 
should have lcnown of (lbc employee's) nllcged 
dangerous homosexual lcodcncies, • no liability for 
negligent hiring or retention of the employee could 
be found), aff'd, 46 N.Y.2d 1032, 416 N.Y.S.2d 
542, 389 N.E.2d 1064 (Cl.App.1979). 

(6) Further, under New York law, when an 
employee's c:ooduct is beyond lhe scope of 
employment, an employer's duty to lhinl parties to 
prevent misconduct "is limited to torts commiltcd by 
employees on the employer's premises or with the 
employer's chaltcls ...• • D' Amico v. a.ristic, 71 
N.Y.2d 76, 87, 524 N.Y.S.2d I, 6, 518 N.E.2d 
896 (Cl.App.1987). Here, the conduct complained 
of, whether it is the act of sex or Jacks' failure to 
disclose his HIV status, unquestionably took place 
outside the employer's premises and without the 
employer·s chattels. 

CONCLUSION 

For the reasons discussed above. defendant's 
motion to dismiss for failure to state a claim is 
GRANTED, and the Clerk of the Court is directed 
to enter judgment in Defendant Prodigy's favor, 
dismissing the complaint with prejudice. [FN3) The 
Clerk of the 0 333 Court is also directed to dismiss 
the actioa against Jacob Jacks without prejudice 
pursuant to Fed.R.Civ.P. 4(m) in that plaintiff has 
not served Jacks within the 120 days specified by 
the rule and has failed to demonstrate cause for such 
failure. 

FN3. In light of my finding that the action is 
dismissed for failure to state a claim, I do not reach 
Prodigy's argument that plaintiff cannot meet the 
threshold jurisdictional amount for divenity 
jurisdiction. 

SO ORDERED. 

END OF DOCUMENT 
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FlSHER SCIENTIFIC COMPANY, Plaintiff, 
Y. 

CITY OF NEW YORK; New York City Council; 
Andrew Stein, as President 111ereor; 

Charles Millard, C. Virginia Fidds, Lawrence A. 
Warden, Jose Rivera, Ral'ad 

Castaneira-Colon, Walter L. McCatrrey, Karen 
Koslowitz, Annette Robinson, Susan 

Alter, as Council Members Constituting the 
Committee on Ciril Service and Labor 

or the New York City Council, Def'endants. 

No. 92 Civ. 8774 (SS). 

United Slates District Court, 
S.D. New Yorlc. 

Jan. 29, 1993. 

Employer sought to enjoin city and city council 
from proposing, holding hearing on, or ratifying 
resolution expressing negative opmaon about 
employer's labor negotiations. Employer requested 
preliminary and permanent injunctive relief. After 
trial, the District Court. Sotomayor. J., held that 
employer, which hired replacement worlcers during 
labor dispute, failed to show that it would suffer 
irreparable hann if city and city council were not 
enjoined from ratifying resolution expressing 
negative op1n1on about employer"s labor 
negotiations and thus, employer was not entitled to 
permanent injunction. 

Injunctive relief denied and complaint dismissed. 

(1) CONSTITUl10NAL LAW e=> 70.1(1) 
92lc70. l(I) 
Courts• foray into ongoing legislative activity 
should be restrained by healthy respect for 
separation of powers; implicit in that doctrine, and · 
intertwined with requirement of ripeness, is notion 
that court should give legislative body the 
opportunity to avoid running afoul of the 
Constitution. 

(2) CONSTITUflONAL LAW e=> 70.1(1) 
92lc70. l(I) 

. Court may order legislative body to adopt particular 
act if legislators have signed consent decree slating 
that they would do so. 

(3) LABOR RELATIONS e=> 994 
232.Ak994 

Page 

Employer, which hired replacement workers during 
labor dispute, failed to show that it would suffer 
irreparable harm if city and city council were not 
enjoined from holding hearing on or ratifying 
resolution slating that employer's use of replacement 
worlcers called into question the quality of its 
medical and laboratory supplies and recommending 
that city agencies buy supplies from companies other 
than employer, and thus, employer was not entitled 
to permanent injunction; employer was unable to 
identify even one customer that expressed concern 
over proposed resolution and resolution might 
undergo substantial modification before passage or 
might not be passed at all. 

•23 Pitney, Hanlin, Kipp & Szuch, Morristown, 
NJ, for plaintiff; by Sean T. Quinn. 

City of New Yorlc, Law Dept., New Yorlc City, 
for defendants; by Lawrence S. Kahn. 

Shea & Gould. New Yorlc City, for Intervenor 
Intern. Broth. of Teamsters, Steel, Metal, Alloys 
and Hardware Fabricators and Warehousemen, 
Local 810, AFL-CIO; by Eve I. Klein, Joshua A. 
Adler, Marie S. Weprin. 

MEMORANDUM OPINION AND ORDER 

SOTOMAYOR, District Judge. 

Plaintiff Fisher Scientific Company ("Fisher") 
seeks to.enjoin defendants, the City of New Yorlc, 
the New Yo'rlc City Council ("City Council"), the 
City Council's Committee on Civil Service and 
Labor (the "Committee") and the members of the 
City Council (collectively, the "City Defendants"), 
from holding a hearing on or proposing, endorsing, 
or ratifying Resolution 910. Resolution 910 
expresses a negative opinion about Fisher's labor 
negotiations with the International Brotherhood of 
Teamsters, Steel, Mela!, Alloys and Hardware 
Fabricators and Warehousemen, Local SW, AFL­
CIO (the "Union"), notes that Fisher's use of 
replacement worlcers calls into question the quality 
of its products, and recommends that City agencies 
buy medical and laboratory supplies from companies 
other than Fisher until Fisher rehires its Union 
workers. The parties agreed lo combine the trial on 
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the merits on Fisher's applicalion for a permanenl 
injunction wilh !he preliminary injunction hearing. 
For !he reasons staled below, Fisher's application 
for injunctive relief is DENIED and !he Complain! 
is dismincd. In addition. Fisher's request for an 
injunction pending appeal is DENIED. 

I. Background 

A. Th~ Events Giving Rise to This Action 

Fisher manufactures and distribulcs medical, 
laboratory, and scienlific equipment. Fisher's 
Eastern Distribution Center ("EDC"), in 
Springfield, New Jersey, serves as a regional 
warcbousc and distribution poinl for medical and 
laboratory equipmcnl, such as microscopes and lest 
tubes. 

Since 1967, Fisher and !he Union have been 
parties lo successive collective bargaining 
agrccmcnts covering EDC employees. The most 
rcccnl collective bargaining agrccmenl expired by its 
own terms on Oclobcr 21, 1991 and cer1Ain Union 
employees al !he EDC lben began 10 slrike. Fisher 
opcraled !he EDC wilh a reduced crew of 
supervisors and lemp<>rary replacements unlil 
February 1992, when it permanently replaced !he 
economic strikers at !he EDC. Since !he strike 
began, negotialions bclwcen !he parties have been 
unsuccessful. 

By letter daled November 12, 1992, Yvonne 
Gonzalez, Assistanl Counsel lo !he Speaker of !he 
Cily Council, notified Fisher !hat !he Cily Council's 
Committee would be holding a bearing on 
Resolution 910. Resolulioo 910 observes Iha! 
Fisher "offered !heir warehouse employees [al !he 
EDC] !he ultimatum of acccpling a 450% increase in 
!he employee conlribulion lo !he heallh insurance 
premium, or going oul on strike,· and Iha! Fisher 
rejected a cost_,..ving proposal by !he Union and 
instead •24 "permanently replaced !hose 77 long­
scrvice, experienced workers.• Resolulioo 910 goes 
on to note Iba! "[!)be quality of !he products now 
offered by Fisher to medical institulions of !he Cily 
of New York is compromised by !he company's use 
of inexperienced rcplacemenl workers.• For !hose 

·reasons, !he Cily Council would resolve lo 
recommend "Iba! every cily agency !hat buys 
medical and laboralory supplies from Fisher 
Scientific scelc allemative sources for products.· and 
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!hat !he Cily Council notify Fisher Iha! its aclion 
"violates acceptable labor relation standards, and 
!hat !he Cily of New Y orlc will scelc to give 
preference to alteroalive suppliers witil !he [EDC] 
warehouse employees are rehired aod reinsured. • 

A Committee hearing was originally scheduled for 
December 9, 1992. Fisher advised Ms. Gonzales 
Iba! it believed Iba! the proposed bearing OD 

Resolution 910 coostituled an unlawful interference 
wilh !he collective bargaining process. Two days 
later, Fisher broughl this action pursuant to 42 
U.S.C. § 1983, alleging Iba! !he Committee's aod 
Council's actions on Resolution 910 would violate 
its federal right to collective bargaining. Fisher 
sought a Temporary Rcsllaining Order ("TRO"), 
aod preliminary and permanent relief from any 
actions by !he Cily Defendants oo !he proposed 
resolution. 

At Ibis Court's bearing on !he application for a 
TRO, Cily Defendants announced !hat !he 
Commiltee hearing on Resolulion 9 IO was 
postponed until January, 1993. lo addition, !he 
Union entered an appearance, seeking to intervene 
in Ibis action, as of right or by permission, or, 
allcrnatively, to participate in !he proceedings as 
amicus curiae. [FNl] The Court did not granl !he 
temporary injunctive relief !hat Fisher sought, 
finding Iha! !he adjournment of !he hearing removed 
!he iminediale lhreat of irreparable injury, and !hat a 
balance of !he equilies favored affording !he City 
Defendants !he opportunity to respond fully to 
Fisher's application. The Cily Defendants, 
however, were ordered lo notify !he Court at least 
seven days prior to "aoy hearing on Resolution 910 
or any olher resolution or action similar !hereto 
which relates to !he labor dispule or !he colleclive 
bargaining negotialions between [Fisher) and [!he 
Union).• 

FN 1. The Union has satisfied lhc requirements of 
Fed.R.Civ.P. 24(a)(2) and its unopposed motion to 
inteivcne as or right is granted. Sec, e.g., 
Farmland Dairies v. Comm. of New York State 
Dept. or Agriculture, 847 F.2d 1038, .)043 (2d 
Cir.1988). The Court need not consider lhe 
Union's alternative motions to intervene 
pemiissively, punuant to Fed.R.Civ.P. 24(b)(2). or 
to appear as amicus curiae. 

A hearing was held in January on Fisher's 
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application for a preliminary injunction. The Court 
bas granted the parties' request that, pursuant to 
Fed.R.Civ.P. 6S(a), the preliminary injunction 
bearing be combined with the trial on the merits on 
Fisher's request for permanent injunctive relief. 
Timely notice bas now been given that a Commiucc 
bearing on Resolution 910 is scheduled for February 
I, 1993. 

B. The City Council and Its Resolutions 

A short review of lhe powen; and procedures of 
the City Council, as well as the path by ·which a 
resolution is enacted, and its subsequent effect, 
illumjnalf'$ the issues that this case presents. 

The City Council and its committees possess and 
exercise all of the legislative power of the City of 
New Yorlc. The City Council's powers include the 
exclusive authority to adopt local laws and to adopt 
and modify the budge! for New Yorlc City. In 
addition, the City Council bas the authority to 
provide an opportunity for discussion of matters of 
public concern and to provide a forum for public 
comment on such issues through a public hearing 
process. Finally, the City Council, or any of its 
standing or special committees, may investigate any 
matters within its jurisdiction relating to the 
"property, affairs or government of the City.• 
Charter of New Yorlc City § 29. The City Council 
is also charged with the regular review of the 
activities of New Yorlc City agencies. Id. 

To implement these responsibilities and mandates, 
the City Council bas previously •25 held two 
different types of bearings. On the one band, 
following the notorious fire at a Bronx social club 
that resulted in the death of over eighty people, a 
City Council committee conduct(d a vigorous full­
scale investigation and public inquiry, that resulted 
in strong criticism of New Yorlc City's regulation of 
clubs. In contrast, other bearings have been 
convened to provide fora for discussion and public 
comment upon issues of public concern. According 
to the City Defendants, the hearing on Resolution 
910 falls into this latter category of less formal 
inquiries. 

Pursuant to City Council rules, a public hearing 
must be held before a committee may vote on a 
resolution. [FN2) If a Committee then chooses to 
vote on the resolution. and a majority of the 
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committee's members approves the resolution, it is 
then presented to the full City Council for 
consideration, where it may or may not be 
approved. A proposed resolution may be amended 
al numerous stages in the process. In contrast to a 
bill for a local law, no .mayoral approval is required 
for a resolution: once the City Council passes the 
resolution, no further activity ·is required. In 
addition, unlike a local law, which bas binding force 
and effect, a resolution such as that concerning 
Fisher is merely hortatory, with no binding effect. 

FN2. There is a narrow cxc:cplion for those 
n:oolutions that arc introduced at a meeting of the 

fuU Council for immediate c:onsiden1tion. 
Resolution 910 docs not r.au within this exception. 

II. Discussion 

The purpose of a preliminary injunction is "to 
protect plaintiff from irreparable injury and to 
preserve the court's power to render a meaningful 
decision after a. trial on the merits.• Wright & 
Miller, 11 Federal Practice and Procedure § 2947; 
Abdul Wali v. Coughlin, 7S4 F.2d IOlS, 102S (2d 
Cir.1985). At the hearing on Fisher's application 
for a preliminary injunction, the parties agreed that 
no further evidence would be presented at any 
ultimate trial on the merits. The Court granted their 
request that the trial on the merits be consolidated 
with the preliminary injunction hearing, as 
prescribed by Fed.R.Civ.P. 65(a)(2). Sec, e.g., 
McNeil-P.C.C .. Inc. v. Bristol-Myers Squibb Co., 
938 F.2d 1544, 1545 (2d Cir.1991). Thus, the trial 
on the merits bas already been held, and Fisher's 
application for a preliminar)' injunction is now 
treated as a request for the permanent injunctive 
relief that !'isher sought in its Complaint. 

Fisher asks this Court to enjoin City Defendants 
under 42 U.S.C. § 1983 from proposing, 
sponsoring, holding a bearing on, or ratifying 
Resolution 910. Fisher contends that such actions 
on City Defendants" part would deprive Fisher of its 
federal right to engage in collective bargaining free 
from state or municipal intrusion, as the . .supreme 
Court has explained that right in Lodge ~6. lnt'l 
Association of Machinists and Acrospacc Workers 
v. Wisconsin Employment Relations Commission, 
427 U.S. 132, 140, 96 S.Ct. 2548, 2553, 49 
L.Ed.2d 396 (1976) ("Machinists "), and its 
progeny. including Golden State Transit Corp. v · 
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City of Los Angeles, 475 U.S. 608, 614, 106 S.a. 
1395, 1398, 89 LEd.2d 616 (1986) ("Golden State 
1 "). 

[I )(2) The City Defendants and the Union have 
offered a wide range of reasons why the Court 
should not issue the requested equitable relief, 
including legislative immunity, First Amendment 
rights, and laclc of ripeness. Moreover, they have 
drawn compelling distinctions betweeo this case and 
those labor law preemption cases on which Fisher 
relies, most notably New Yort News, Inc. v. State 
of New Yort, 745 F.Supp. 165 (S.D.N.Y.1990). 
However, the Court need not address any of these 
issues at this time for the simple reason that Fisher 
bas failed to show that it would suffer irreparable 
injury if the Court denied its application for 
injunctive relief. [FN3) 

FN3. This action raises serious questions a.bout the 
po'oNCf o( a district court to enjoin legislative 
activity. If the courts could, and did, routinely 
entertain suits concerning pending legislation, they 
would be swamped with actions by citizens fearful 
that the destruction of their rights was imminent. 
Many of these putative suits regarding inchoate 
legislation are kept at bay by the requirement or 
ripeness, which also ensures lhat the court hearing 
such suits has the benefit of a precise factual 
framework. In addition, the courts' foray into 
ongoing legislative activity should also be restrained 
by a healthy respect for separation of powers. 
Implicit in that doctrine. and intertwined with the 
requirement of ripeness, is the notion that a court 
should give a legislative body the opportunity to 
avoid ruMing afoul or the Constitution. Sec Prentis 
v. Atlantic Coast Linc Co., 211 U.S. 210, 227-30, 
29 s.a. 67, 70.71, 53 L.Ed. ISO (1908). M the 
City Dcfendanu have frequently reminded the 
Court, neither the Committee nor the City CoUncil 
has yd. passed Resolution 910, and they may yd. 
conclude on their own that the Resolution in its 
curTCltl fonn is unlawful, or unwise. There are 
exceptions to this gencn.I hands-off rule. For 
example, although il is not lhe case here. a court 
may order a &cgislative body lo adopt a particular 

act if the legislators had signed a consent decree 
saying thal they would do so. Sc.c, e.g., Spallone 
v. United States, 487 U.S. 1251, t09 S.0. 14, IOI 
L.Ed.2d 964 (1988). However, none of the cases 
that Fisher cites in support of iu request that this 
Court slop the legislative process in its tracks 
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involved injunctive relief dinx:ted al a legislature's 

mere considcrution or a bill or resolution. Sec. 
e.g .. Golden State I (city unlawfully conditioned n 
franchise renewal on the scttlcmcnt or a labor 
dispute); Machinisu (overturning state 
commission'• order that Union ccuc and desist 
from certain activities); New York News (Slate 

Department of Labor crtjoincd from convening 
board of inquiry). HoW<>Vcr deeply troubled this 
Court may be about the reach or • district court's 
power into the legislative proccu itaell', there is no 
need to addreaa that question today bccauae or 
rasher'• failure in this cue to demonstrate that it 
will 1u!Tcr irreparable hann abscnt iajunctivc relief. 

'"26 [3) lt is well established that a party seeking a 
permanent injunction must demonstrate "the absence 
of an adequate remedy at law and irreparable harm if 
the relief is not granted.• N. Y. State National 
Organization for Women v. Terry, 886 F.2d 1339, 
1362 (2d Cir.1989), cert. denied, 495 U.S. 947, 
uo s.a. 2206, 109 LEd.2d 532 (1990). Fisher 
has not carried its burden of showing that it will 
suffer irreparable harm if the Defendants are not 
permanently enjoined from proposing, sponsoring, 
holding a hearing on, or_ ratifying Resolution 910. 
Consequently, its application for permanent 
injunctive relief must be denied. 

Fisher contends that the consideration of 
Resolution 910 by the City Defendants constitutes 
impennissible intrusion by a municipal government 
into the collective bargaining process. At oral 
argument, Fisher conceded that a statement by the 
City Council members that they opposed Fisher's 
negotiation tactics and staiice would not be 
unlawful. II also agreed that the City Defendants 
could condJJcl an investigation into a complaint 
about the safety of its products. Fisher's position, 
however, is that any type of hearing by the City 
Defendants to express an opinion on the collective 
bargaining process would be impermissibly 
coercive, and irreparably harmful, by raising the 
possibility of economic sanctions. 

Nevertheless, Fisher has failed to iptroduce 
competent evidence sufficient to convince the Court 
that its faces irreparable harm. It has not shown that 
the City Defendants are forcing it to lose business or 
to capitulate to the Union, or that they will force it 
do so. For example, Fisher was unable to identify 
even one customer that had expressed concern over 
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the proposed resolution. 

Fisher also argues that the legislative process must 
be stopped aow because the very passage of 
Resolution 910 would perfect a solicitation of an 
illegal boycott that would irreparably harm Fisher. 
However, the legislative proc-iings that pertain lo 
Resolution 910 are still al an embryonic stage. 
Resolution 910 may undergo substantial 
modification before passage or it may not be passed 
al all [FN4). Even if did pass, Resolution 910 
would merely render advice lo agencies-advice 
which, the City Defendants tell us, the . agencies 
would be free lo ignore. Fisher bas failed lo 
introduce evidence as lo bow irreparable injury 
would follow the· passage of a hortatory resolution. 
For example, Fisher bas offered no evidence that 
any city agencies would follow such advice, and 
could not identify any city agencies that bad stopped 
doing business with ii as a result of the proposal of 
Resolution 910. For that mailer, Fisher introduced 
no evidence on the •27 portion of business that it 
does with city agencies. Fisher's counsel simply 
noted that after the Boston City Council passed a 
resolution nearly identical to Resolution 910, a 
Boston newspaper article reported that a hospital 
administrator there agreed with the boycou. 

FN4. An ac:tion ror damages or (or an injunc:tion 
against implementation of Resolution 910 would 
therefore be patently unripe al this junctu·rc. Sec, 
e.g., New Orleans Public Service, Inc .. v. Council 
or City or New Orleans, 491 U.S. 350. 371-73. 109 
S.Ct. 2506, 2520. 105 L.Ed.2d 298 (1989) 
(ripeness holding in Prentis diroctcd against 
•interference with an ongoing legislative process·). 

There is also no support for Fisher's contention 
that a legislalive bearing would be coercive because 
it would present Fisher with the Hobson 's choice of 
not defending ilself, or of being forCed to protect its 
interests at a bearing by disclosing its collective 
bargaining stance. Fisher, however, bas failed lo 

demonstrate that its absence from the hearing would 
necessarily result in the passage of Resolution 910, 
or tlµtt even if Resolution 910 did pass, irreparable 
harm would follow. Further. there is no merit to 
Fisher's suggestion that if it auended a hearing, it 
.would be forced lo reveal confidential bargaining 
goals and strategies that would compromise its 

· collective bargaining position in abrogation of its 
federal rights. Even if the hearing did tum to the 
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question of Fisher's negotiation strategy, which may 
or may not happen, fisher would not be forced to 
reveal anything. The City Defendants have 
expressly disclaimed their subpoena powers for the 
bearing. Unlilce the enjoined proc-rings in New 
Yorlc News, in which the parties would have been 
"(c]ompelled lo produce donn•-ts and testify 
under oath set!ing forth their bargaining positions,• 
745 F.Supp. at 169, the cootemplated bearing in this 
case would not be coercive. It will neither "disrupt 
the negotiations" nor "impact upon the positions of 
the parties.• 74S F.Supp. al 170. Thus, Fisher bas 
made no showing that its DOD-<:ae1ced attendance al 

a bearing held in conjunction with a legislature's 
consideration of a non-binding resolution would 
constitute such impermissible governmental 
intrusion as lo result in irreparable harm. 

1n sum, Fisher bas not convinced the Court that 
the consideration of Resolution 910 by the City 
Defendants is coercive in any way. Fisher has 
simply failed lo demonstrate that it will suffer 
irreparable harm, and absent such proof, injunctive 
relief Cannot issue. N. Y. Slate National 
Organization for Women v. Terry, 886 F.2d at 
1362. This is not to say that Fisher may never have 
a meritorious claim against the City Defendants. 
Indeed, some of Fisher's suggestions regarding 
Resolution 910 are quite troubling. For example, 
Resolution 910 slates at the outset that "(t]he quality 
of the products now offered by Fisher to medical 
institutions of the City of New York is compromised 
by the company's use of inexperienced replacemeot 
workers.· Yet, counsel for the City Defendants 
admilled during oral argumeot that the Committee 
had receilied no complaints from Fisher's customers 
questioning the quality of its products. Fisher's 
observation that Resolution 910 may erroneously 
and unjustifiably raise the specter of a health and 
safety threat in order lo act as an economic bludgeon 
is indeed alanning. The Court, however, cannot 
address this concern in view of the scanty record 
assembled so far and in light of the inchoate 
character of the resolution. 

Ill. Conclusion 

For the reasons stated above, the Union"s motion 
to intervene as of right is GRANTED. Fisher's 
motion for a preliminary injunction. as well as its 
current request for permanent injunctive relief, is 
DENIED and the Complaint is dismissed. Finally. 
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because the Court concludes that there is little 
likelihood of irreparable harm to Fisher if the City 
Defendants continue to consider Resohition 910 in 
ccconlancc with the normal legislative procedures, 
Fisher's ""luest for a Fed.R.Civ.P. 62(c) injunction 
pending appeal is DENIED. 

SO ORDERED. 

END OF DOCUMENT 
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