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SUPREME COURT OF THE STATE OF NEW YORJ< 
COUNTY OF NEW YORK 

----------------------------------------x 
STANLEY WEST, 

-against-

PAVIA & HARCOURT, ESQS. I 

a New York Partnership, 

Plaintiff, 

Defendants. 

----------------------------------------x 

i 

AMENDED 

)'t>)~) f). 
r;:w:;- i 

' ... ~ / 
,· 

VERIFIED COMPLAINT 

Index #: 30139/91 

Plaintiff, by his attorneys, Lewis & Fiore, complainin9 

of the defendant, does hereby allege as follows: 

AS AND FOR A FIRST CAUSE OP ACTION 

1. Plaintiff, Stanley West (hereinafter West) , is a 

resident of the State of New York, City of New York, and a former 

client of the defendant. 

2. Defendant is and was for all times mentioned herein, 

upon infonnation and belief, a New York partnership ell9a9ed in the 

practice of law with offices at 600 Madison Avenue, and is made up 

of a number of attorneys who are together en9a9ed in the practice 

of law under the firm name of Pavia & Harcourt. 

3. Defendant was the attorney for Marcar Restaurant and 

catering Corp. d/b/a L'Hostaria del Bongustaio (hereinafter 

referred to as ~?E~':lI:J~ from January 13, 1983 through and includinq 
······-·~·.-. ·-- --··-- ..... . 

November of 1988. 

4. In 1988, defendant was retained by plaintiff and 
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Gennaro Picone (hereinafter referred to as Picone), to represent 

them in the formation of a ne'd business with the intenr;ion of 

forming a new corporation, acquiring a location to conduct a 
restaurant business and performing all other necessary legal 

services to protect the rights of Picone and West. 

5. Defendant accepted employment on behalf of West and 

Picone and was paid for its services and performed a nul!lber of 

services for West and Picone. 

6. The defendants drafted and filed a Certificate of 

:Incorporation for the formation of a new business corporation known 

as Halvasia, Inc. 

7. The defendants drafted a shareholders' agreement 

between West and Picone. 

8. The defendants drafted and accepted by-laws for 

Malvasia, Inc. 

9. The defendants served as incorporators of Malvasia, 

Inc. 

10. The defendants prepared a Waiver of Notice of the 

first meeting of the Board of Directors. 

11. The defend:ants prepared the Minutes of the first 

meeting of the Board of Directors of Malvasia, :Inc. 

12. The defendants served as an interim secretary of 

Malvasia, Inc. 

13. The defendants prepared written consent of the Board 

of Directors, accepting the resignation of one of the defendant's 

members as secretary and appointing West as· secretary ·of Ma·lvasia; 

Inc. 

CLINTON LIBRARY PHOTOCOPY 
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14. The defe~dants prepared a corporate resolution 

providing that P iccne i:le tl'le one and only signatory on the 

corporate bank account, and be authorized to conduct all banking' 

business on behalf of the corporation. 

15. The defendants prepared a written consent of the 

Soard of Directors, authorizing Picone, and Picone alone, to 

negotiate and bind the corporation in all respects, for the 

purchase of the business of Marcar. 

16.· The defendants prepared a document indicating 

unanimous consent of the Board of Directors, for Picone to be the 

sole signatory on the Corporate bank account and to conduct all 

corporate business, including the obtaining of loans on behalf of 

the Corporation. 

17. The interests of Picone and West, by virtue of their 

proposed roles in the Corporation, were, from the outset, different 

and adverse. 

18. Picone was a professional chef who was intended, by 

the parties, to be a full time employee of the Corporation. 

19. West vas a novice to the restaurant business who was 

intended by the parties, to supply the necessary funds to f orll\ and 

operate the Corporation. 

20. Defendant knew, or should have known, of the 

conflicting and diverse interests of West and Picone. 

21. Defendants should not have undertaken the 'tasks of 

representing_ .. R2!h West and Picone. 
--~.._ ··-· ····'-·--· -- ... ' 

22. In any event, defendant should have- made ful.l 

disclosure of the actual and potential conflicts between the 
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diversity of in~erest between West and Picone, to West, and should 

have advised West to retain counsel to represent his interes~, as 

opposed to the interest of Picone. 

23. Defendant failed to make disclosures of the actual 

and potential conflict between the interest of Picone and West, to 

West, and failed to advise West to seek independent counsel to 

represent his interest. 

24. Defendants were negligent in their representation of 

West, failed to exercise reasonable care in their representation of 

West and caused West to suffer damages. 

25. Defendants knew, or should have known that their 

professional jud9111ent in representing both West and Picone would, 

l:>y the nature of the transaction, be compromised and that they 

would be incapable of the proper level of independent professional 

jud9111ent in their representation of West. 

26. Defendant represented to West that his rights were 

protected by virtue of the legal services rendered and the 

:representation rendered l:>y the defendants. 

27. West :relied upon the :representations of the 

defendant, that his rights were protected l:>y virtue of the legal 

services provided by the defendants. 

28. West :reasonably relied upon the :representations of 

the defendant, as described al:>ove. 

29. In reasonable reliance upon the :representations of 

the defendant, West invested substantial sums of money, by virtue , 

of capital contribution and loans to Malvasia, Inc. 

30. Defendant's failure to advise West to retain 
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independen~ ccunsel to represent his interest, was grossly 

negligent in that West was in the process of investing substantial 

sums of money in Malvasia, Inc, so that independent counsel could 

have been retained at a relatively small cost in comparison to the 

large sums of money being risked by West. 

31. Defendant knowingly and intentionally acting on 

behalf of the interest of. others, failed to advise West to retain 

independent counsel, failed to represent West's interest in the 

preparation of legal documents while representing to West that his 

interests were protected. 

32. Defendant represented Malvasia, Inc. and Picone 

against West in a legal action known as Stanley West v. Malvasia. 

Inc. and Gennaro Picone, in the supreme court of New York County. 

33. As a result of the foregoing, West has suffered 

damages in the amount of $700,000.00. 

AS AND FOR A SECOllJ) CAUSE OP ACTXON 

34. Plaintiff repeats each and every one of the above 

allegations with the same force and effect as if restated in full 

here. 

35. The defendants perfor111ed the above described acts 

intentionally, for the benefit of another and against the interest 

of West. 

36. As a result of the foregoing, Plaintiff has suffered 

special damages, in that his entire investment of $700,000.00 in 

the business venture has been lost to him because the business has 

closed and is no longer functioning. 
CLINTON LIBRARY PHOTOCOPY 
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AS AND FOR A THIRD CAUSE OF ACT70N 

37. Plaintiff repeats and realizes each and every 

allegation contained in the above paragraphs as if restated in full 

here·. 

38. As outlined above, defendant made negligent 

misrepresentations to west. 

39. As a result of the foregoing, plaintiff has been 

damaged in the sum of $700,000.00. 

WHEREFORE, it is respectfully requested that plaintiff be 

granted judgment for damages in the amount· of $700,000.00 upon the 

first, second and third causes of action. 

DATED: 

3~'dd 

New York, New York 
August 24, 1992 

S81C086'01 

LEWIS & FIORE, ESQS. 
Attorneys for Plaintiff 
Office and P.O. Address: 
225 Broadway, Suite 3300 
New York, New York 10007 
(212) 285-2290 
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INDIVIDUAL VERIFICATION 

STATE OF ~%ZJ. ~ 
COUNTY OF~~- ) 

ss.: 

STANLEY WEST, being duly sworn, deposes and says: 

deponent is the plaintiff in the within action; deponent has read 

the foregoing Amended Verified Co111plaint and knows the contents 

thereof; the sa111e is true to deponent's own knowledge, except to 

those matters therein.stated to the alleged upon information and 

belief, and as to those·111atters deponent believes it to be true. 

The grounds of deponent's belief as to all 111atters not 

stated upon deponent's knowledge ;rre as follows: 

_/~/J..;:I ~~~l...::.:lli~..; ~ 
sworn to before 
Ille ~is II r day 
Of ~ I 1992. 

();Jst~~Yb ~~ 
NOTARY P LIC 

sete:0es•a1 
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STATE OF NEW YORK ) 
ss: 

COUNTY OF NEW YORK ) 

Jody Harris, being sworn says: I am not a party to the 

action, am over 18 years of age and reside at 225 Broadway, Suite 

3300, New York, New York 10007. 

on October 2, 1992, I served a true copy of the Amended 

Verified complaint by·mailing the same in a sealed envelope, with 

postage prepaid thereon. in a post-office or official depository of 

the U.S. Postal Service within the State of New York, addressed to 

the last known address of the addressee(s) as indicated below: 

D'Amato & Lynch 
70 Pine Street 
New York, New York 10270 

sworn to before me this 
z..-.{day of od/o , 1992. 
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[Th~ are the page proofs of a forthcoming article for publication in the Suffolk University Law 
ReV1ew.] . 
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,,,...,<. Pol ihe..:i 
Returning Majesty To The Lat. A Modem Approach' 

Hon. Sonia Sotomayor' and Nicole A. Gordon" 

Even after participating in many different aspects of the practice of law, 
it is still possible to retain an enthusiasm and love for the law and its 
practice. It is also exciting to address future lawyers about the practice of 
law. This is not easy to do, unfortunately, in the context of recurring pub­
lic criticism about the judicial process.' 

The public expects the law to be static and predictable. The law, how­
ever, is uncertain and responds to changing circumstances. To the public, 
justice means that an obviously correct conclusion will be reached in 
every case. But what is "correct" is often difficult to discern when the law 
is attempting to balance competing interests and principles, such as the 
need to protect society from drugs as opposed to the need to enforce our 
constitutional right to be free from illegal searches and seizures.' A con-

• This Article is based upon a speech that Judge Sotomayor delivered in February 1996 as part 
of the Donahue Lecture Series. The Oooahuc Lecture Series is a program. instituted by the Suffolk 
University Law Review to commemorate the Honorable Frank J. Donahue. Conner faculty member, 
uustcc, and treasurer of Suffolk University. 1be Lecture Series serves as a tribute to Judge Donahue's 
accomplislunents in encouraging academic excellence at Suffolk University Law School. Each lecture 
in the series is designed to address contemporary legal issues and expose the Suffolk University 
community to outstanding authorities in various fields of law. 

t Judge. United States District Court, Southem District of New York; A.B. 1976, Princeton 
University; J.D. 1979, Yale Law School. Judge Sotomayor previously practiced as a commercial litiga~ 
lion partner at Pavia & Harcourt. a New York Qty law firm, and served as a member of the New 
York City Campaign Fmancc Board, the New York State Mortgage Agency, and the Puerto Rican 
Legal Defense and Education Fund. Prior to entering privme practice, Judge Sotomayor was an Assis· 
tant District Attorney in New York County. 

tt Executive Director, New York Qty Campaign Finance Board; A.B. 1974, Barnard College; 
J.D. 1977, Columbia University School of Law. Ms. Gordon has previously served in other private and 
government positions, including Counsel to the Olainnan of the New York Stale C.onunission on 
Government Integrity. She is also the cuncnt President of the Council on Governmental Ethics Laws 
(COGEL), the umbrella organization for ethics •. lobbying, campaign finance. and freedom of infonna· 
lion agencies in the United States and Canada. The views expressed in this article arc not necessarily 
those of lhc New York City Campaign Fmancc Board Or coom.. 

1. Set, e.g., Katharine Q. Seelye, Dok, Citing 'Crisis''in thL Courts, Anacb AppoitlhMnlJ by 
Clin1on, N.Y. TIME.s, Apr. 20, 1996, at Al (describing ScoaJ:or Dole's criticism of liberal ideology of 
Clinton judicial appointments and American Bar Association); John Stossel, Protect Us From Legal 
Vu/tUru, W All ST. J., Jan. 2, 1996, at 8 (asserting damage manufacturers have done to society 
"trivial" compared with hann lawyers do); Don Van Natta Jr., Group Urges More Scrutiny For IAw. 
yers, N.Y. nMES, Nov. 10, 199S, at Bl (discussing New York State committee's recommendations for 
improving legal system and combatting public criticism). · 

2. Ste generally SWAYNE R. LAFAVE. SEAROI AND SEIZURE: A TltEATISE ON nm FoURlll 

AMENDMENT (3d ed. 1996) (explaining exclusionary rule protects constitutional right to be secure 
against unreasonable searches and seizures). 
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fused public, finding itself at odds with the results of particular judicial 
dec.isions, experiences increased cynicism about the law. 3 

Unfortunately, lawyers themselves sometimes feed that cynicism by 
joining a chorus of critics of the system, instead of helping to reform it or 
helping the public to understand the conflicting factual claims and legal 
principles involved in particular cases.4 Similarly, instead of attempting to 
control criminal or unethical conduct occurring in our profession, and 
promoting the honorable work of most of us, many lawyers respond by 
denigrating the professionals in certain practice areas, like personal injury 
law. Further, many neglect to focus on the core issues that rightly trouble 
the public, such as whether there is fraud and deceit in the prosecution of 
claims, and if so, whai we should do about it. 

Today, we need to discuss how we can satisfy societal expectations 
about "The Law" and lielp create a better atmosphere in which public 
officials, and especially lawyers and judges, can inspire more confidence 
and respect for the "majesty of the law" and for the people whose profes­
sional lives are devoted to it. 

I. THE LAW AS A DYNAMIC SYSTEM 

The law that lawyers practice and judges declare is not a definitive, 
capital "L" law that many would like to think exists. In his classic work, 
Law and the Modern Mind, Jerome Frank aptly summarized the paradox 
existing in society's attitude towards law and its practitioners: 

The lay attitude towards lawyers is a compound of contradictions, a 
mingling of respect and derision. Although lawyers occupy leading posi­
tions in government and industry, although the public looks to them for 
guidance in meeting its most vital problems, yet concurrently it sneers at 
them as tricksters and quibblers. 

Respect for the bar is not difficult to explain. Justice, the protection of 
life, the sanctity of property, the direction of social control-these funda­
mentals are the business of the law and of its ministers, the lawyers .... 

3. See Judge Baer's Mess, N.Y. TJMES, Apr. 3, 1996, at Al4 (criticizing federal judge's reversal 
of initial exclusion of drugs and confession as unconstitutional seizure); see also Bruce D. Collins, 
Layman's View of Lawyers Ignores the Bar's Good Deeds, CORP. LEGAL TJMES, Mar. 1996, at 8 (ex­
pressing concern that public may judge entire profession based on mass tort and divorce attorneys). 
According to one editorial, "[o]ne of the major troubles with most lawyers is that they actually believe 
their profession is making the United States a better place to live." Time For Real Legal Reform ls 
Now, Before Lawyers Bring Nation Down, Series: The Trouble with Lawyers, Pr. LAUDERDALE SUN­
SENTINEL, Ian. 4, 1996, at 14A. Further, the newspaper opined that lawyers' "continued assertion that 
the legal system works in the best interest of the nation demonstrates the immense human capacity for· 
self-delusion." Id. 

4. See Max Boot, Stop Appeasing the Class Action Monster, WALL ST. I .. May 8, 1996, at Al5 
(detailing how corporate mass-tort defense lawyers criticize class actions yet offer few alternatives or 
solutions). 
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But coupled with a deference towards their function there is cynical 
disdain of the lawyers themselves .... The layman, despite the fact that 
he constantly calls upon lawyers for advice on innumerous questions, 
public and domestic, regards lawyers as equivocators, artists in double-
dealing, masters of chicane.' . 

3 

Frank, a noted judge of the Court of Appeals for the Second Circuit and 
a founder of the school of "Legal Realism," postulated that the public's 
distrust of lawyers arises because the law is "uncertain, indefinite, [and] 
subject to incalculable changes," while the public instead needs and wants 
certainty and clarity from the law.' Because a lawyer's work entails chang­
ing factual patterns p~sented within a continually evolving legal structure, 
it appears to the public that lawyers obfuscate and distort what should be 
clear. Frank, however, pointed out that the very nature of our common law 
is based upon the lack of certainty: . 

The constant development of unprecedented problems requires a legal 
system capable of fluidity and pliancy. Our society would be strait-jack­
eted were not the courts, with the able assistance of the lawyers, con­
stantly overhauling the law and adapting it to the realities of ever-chang­
ing social, industrial and political conditions; although changes cannot be 
made lightly, yet law must be more or less impermanent, experimental 
and therefore not nicely calculable. Much of the uncertainty of law is not 
an unfortunate accident: it is of immense social value. 7 

Frank believed that in the complex, fast-paced modem era, lawyers do 
themselves a disservice by acceding to the public myth that law can be 
certain and stable. He advocated that lawyers themselves accept the prem­
ise that law is not a fixed concept and that change in the law is inevitable 
and to be welcomed: "Without abating our insistence that the lawyers do 
the best they can, we can then manfully [sic] endure inevitable short-com­
ings, errors and inconsistencies in the administration of justice because we 
can realize that perfection is not possible."' 

Frank's thesis, set forth in 1930, should continue to attract examination 
today. It supports a pride that lawyers can take in what they do and how 
they do it. The law can change its direction entirely, as when Brown v. 
Board .of Education• overturned Plessy v. Ferguson, 10 or as the common 

5. JEROME FRANK, LAW AND nm MODERN MIND 3 (Anchor Books 1963) (1930). 

6. Id. at 5. In the preface to the sixth printing of LAW AND nm MODERN MIND, Frank took 
issue with the notion that his theories and their advocates constituted a school. Id. at viii-xii. Instead, 
Fnuik preferred to be viewed as a "factual realist" or as he described himself, a "fact skeptic" as op­
posed to a "rule skeptic." Id. at xii. 

7. Id. at 6-7 (footnotes omitted). 
8. Id. at 277. 
9. 347 U.S. 483 (1954). 

to. 163 U.S. 537 (1896). 
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law has gradually done by altering the standards of products liability law 
directly contrary to the originally restricted view that instructed "caveat 
emptor."" As these cases show, change-sometimes radical change-can 
and does occur in a legal system that serves a society whose social policy 
itself changes. It is our responsibility to explain to the public how an often 
unpredictable system of justice is one that serves a productive, civilized, 
but always evolving, society. 

Lawyers must also continually explain various reasons for the law's 
unpredictability. First, as Frank explains, laws are written generally and 
then applied to different factual situations." The facts of any given case 
may not be within the contemplation of the original law. 13 Second, many 
laws as written give rise to more than one interpretation (or, as happens 
among the circuit courts, differing or even majority and minority 
views).14 Third, a given ·judge (or judges) may develop a novel approach 
to a specific set of facts or legal framework that pushes the law in a new 
direction. 1

' Fourth, the function of the law at a trial is not simply to pro­
vide a framework to search for the truth, as understood by the public, but 
it is to do so in a way that protects constitutional rights. 16 Against these 
and other constraints, including, as Frank observed, an unknown fac­
tor-i.e., which version of the facts a judge or jury will credit-competent 
lawyers are often unable to predict reliably what the outcome of a particu­
lar case will be for their clients. 17 

11. See w. PAGE KEETON IIT AL .• PROSSER AND KEEToN ON nm LAW OF TORTS §§ 95-96, at 
677-83 (5th ed. 1984) (outlining movement from notion of caveat emptor to liability for losses caused 
by defective products); REsTA1EMENT (SECOND) OF TORTS§ 402A cmt. b (1965) (detailing common 
law evolution of liability for defective products). · 

12. See FRANK, supra note 5, at xii (describing how courts apply legal rules to unique cases). 
13. See id. at 127-28 (crit.icizing mechanistic approach to law that would treat people like mathe­

matical entities to achieve predictability). 
14. See id. at 121 (discussing statistical evidence concerning difference between judges). 
15. See Jeremy Paul, First Principles, 15 CONN. L. REv. 923, 936 (1993) (discussing how cases 

of first impression force judges to create law and affect law's unpredictability}. 
16. See United States v. Filani, 74 F.3d 378, 383-84 (2d Cir. 1996) (discussing varied goals of the 

trial in American jurisprudence). In Filani, the United States Court of Appeals for the Second Circuit 
considered a drug conviction based on the judge's improper questioning of the defendant. Id. at 382-
83. In discussing the history and role of trial judges in England and the United States, the court stated: 

One of the reasons for allowing an English judge greater latitude to interrogate witnesses is 
that a British trial, so it is said, is a search for the truth. In our jurisprudence a search for 
the truth is only one of the trial's goals; other important values-individual freedom being 
a good example-are served by an attorney insisting on preserving the accused's right to 
remain silent or by objecting to incriminating evidence seized in violation of an accused's 
Fourth Amendment rights. The successful assertion of these rights does not aid-and may 
actually impede-the search for ttuth. 

Id. at 384. 
17. FRANK, supra note 5, at xiv-xv. Of course, there are many instances in which lawyers can 

predict reliably what the outcome of a particular case will be. See Rodney J. Uphoff, The Criminal 
Defense Lawyer as Effective Negotiator: A Systematic Approach, 2 CLINICAL L. REV. 73, 83-86 (1995) 
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This necessary state of flux, as well as our reliance on the adversary 
system, give rise to a ·.cynicism expressed by Benjamin Franklin in the 
mid-seventeen hundreds, but equally reflective of the public mood today: 

I know you lawyers can with ease 
Twist words and meanings as you please; 
That language, by your skill made pliant, 
Will bend, to favor every client; 
That 'tis the fee limits the sense 
To make out either side's pretense, 
When you peruse the clearest case, 
You see it with a double face .... 
Hence is the Bar with fees supplied;­
Hence eloquence takes either side .... 
And now we're well secured by law, 
Till the next brother find a flaw." 

This image raises perhaps the greatest fear about the role of law and 
lawyers: that on the same facts, and presented with the same law, two 
judges or juries would reach different results in the same case because of 
a lawyer's presentation." Whether the concern is that only the wealthy 
can afford the best lawyers, or simply that the more "eloquent" attorney 
can get a better result, it is an intimidating possibility to a public that 
seeks certainty and justice from the law. From the vantage of a judge, 
however, it is not a correct or complete picture of what happens in the 
courtroom. On extreme cases, of course, a lawyer (or a judge or jury) can 
be entirely incompetent or otherwise entirely fail to do a proper job.) To 
the extent judges and juries reach different results, however, much more, 
as Frank observed, may be attributable to the reality that judges and juries 
react differently to facts because their life experiences are different.'° 
Working from the same facts and within the confines of the same law, 
however, it seems that gross disparities in result do not frequently oc­
cur.21 But the law does evolve, and to assist its evolution and at the same 

(analyzing systemic pressures to plea bargain in criminal cases). Cases that reach the trial stage do not 
reflect the multitude of cases resolved early-even before the complaint stage-precisely because the 
parties have quite a clear expectation of how their case would be decided. See. id. at 83 (noting some 
defendants readily admit guilt and acknowledge responsibility for wrongs committed). 

18. Benjamin Franklin, Poor Richard's Opinion, in LAW: A TREASURY OF ART AND LITERATURE 

151. 151 (Sara Robbins ed .• 1990). 
19. Compare BMW v. Gore, 116 S. Ct. 1589, 1592-94 (1996) (considering constitutionality of $2 

million punitive damages award for undisclosed automobile paint repairs), with Yates v. BMW, 642 
So. 2d 937, 938 (Ala. Civ. App. 1993) (noting jury in virtually identical Alabama fraudulent car re­
painting lawsuit awarded no punitive damages), cert. quashed as improvidently granted by, 642 So. 2d 
937 (Ala. 1993). 

20. See FRANK, supra note 5, at xii-xiii (recognizing judge and juries bring personal prejudices to 
trials). 

21. This conclusion is based both on personal experience as a judge and on the statistically small 
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time maintain their own credibility, lawyers must dispel the view that they 
are dishonest, dissembling, hypocritical, or that Ben Franklin's description 
is correctly derisive." . 

Frank's point that the public fails to appreciate the importance of indef­
initeness· in the law must be addressed through better education of the 
public by lawyers and others, including government officials." In addi­
tion, the public has other needs relating to the law: the need, for example, 
for lawyers to act honorably, beyond what any law, regulation, or pro­
fessional rule may require. This need requires a different response. 

II. MORALITY IN PuBLJC SERVICE 

What ·are our expectations of lawyers, judges, and of public servants 
generally? Over the years, the response to scandal and disappointment in 
lawyers and in our pubiic officials has varied. A history of ethical codes 
that have apparently not provided sufficient guidance to practitioners has 
recently led to tighter restrictions. In the public sphere, we have for some 
time been engaged in passing laws and regulations intended to curb un­
worthy behavior.24 This may not always be adequate for public officials 
or for lawyers. Some would argue that reliance on regulations alone de­
fuses the notion of personal responsibility and accountability. 

Charles Dickens on a visit to the United States in the nineteenth century 
described his sorrow when confronted with the American approach to 
regulating gifts to public servants: 

The Post Office is a very compact and very beautiful building. In one of 
the departments, among a collection of rare and curious articles, are 
deposited the presents which have been made from time to time to the 

number of jury verdicts set aside or new trials ordered by judges. or course, case law principles re­
quire that appellate courts give jury verdicts a great dea1 of deference. See Honda Motor Co. v. Oberg, 
114 S. Ct. 2331, 2336-38 (1994) (stating civil jury verdicts historically afforded deference on judicial 
review unless damages too large); United States v. Powell, 469 U.S. 57, 67 (1984) (commenting that 
deference to jury's collective judgment brings element of finality to criminal process); Binder v. Long 
Island Lighting Co., 57 F.3d 193, 201-02 (2d Cir. 1995) (finding appellate court grants "strong pre­
sumption of correctness" when reviewing whether jury verdict "seriously erroneous"); Piesco v. Koch, 
12 F.3d 332, 345 (2d Cir. 1993) (requiring "seriously erroneous" verdict for grant of new trial); 
Dunlap-McCuller v. Riese Org., 980 F.2d 153, 158 (2d Cir. 1992) (requiring "egregious" jury verdict 
for new trial); Smith v. Lightning Bolt Prods., Inc., 861 F.2d 363, 370 (2d Cir. 1988) (noting no new 
trial unless verdict "seriously erroneous" or miscarriage of justice). 

22. See Franklin, supra note 18, at 151 (expressing cynicism toward attorney's role in courtroom). 
23. See Roberta Cooper Ramo, Law Day More Important than Ever for Keeping Strong, CHI. 

DAILY L. BULL., Apr. 27, 1996, at 8 (emphasizing importance of legal profession keeping citizenry 
well informed about Constitution and legal system). 

24. See infra note 26 and accompanying text (discussing laws designed to prevent and punish 
public corruption); note 27 and accompanying text (describing laws and regulations applicable to pub­
lic affairs); note 55 and accompanying text (outlining rule of professional responsibility prohibiting 
lawyer-client sexual relations). 
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American ambassadors at foreign courts by the various potentates to 
whom they were the .. accredited agents of the Republic; gifts which by 
the law they are not permitted to retain. I confess that I looked upon this 
as a very painful exhibition, and one by no means flattering to the na­
tional standard of honesty and honour. That can scarcely be a high state 
of moral feeling which imagines a gentleman of repute and station likely 
to be corrupted, in the discharge of his duty, by the present of a snuff­
box, or. a richly-mounted sword, or an Eastern shawl; and surely the 
Nation who reposes confidence in her appointed servants, is likely to be 
better served, than she who makes them the subject of such very mean 
and paltry suspicions." 

7 

There is indeed a national plethora of legislation at every level of gov­
ernment restricting activities of go_vemment officials.26 This legislation, 
among other things, controls the receipt of gifts; limits the amounts of 
fees, and honoraria and outside employment; restricts post-employment 
contact with government; curbs the extent of political activities; requires 
the acceptance of the lowest (but not necessarily best) bids on government 
contracts; and sets prohibitions on the manner and ways in which to ad­
dress financial and other conflicts.27 These rules are extremely important, 
even vital, notwithstanding Dickens' eloquent statement to the contrary. 
They protect the public from many kinds of inappropriate influences on 
government officials, and they perform another crucial service in provid­
ing guidance to and protecting .those they regulate. Public servants have 
sometimes walked a fine line or walked over the line between gifts and 
bribes." If specific rules have their place, however, that does not mean 
that we should limit the standard we apply to public officials to the tech­
nical question of whether those rules have been broken, rather than aspir­
ing to the highest in moral behavior. As a "Nation," we have not suffi-

25. CHARLES DICKENS, AMER1CAN Nmr.s: AND PlcnJRES FROM ITALY 123 (Oxford Univ. Press 
1957) (1842). II is interesting that in England there is now a heightened sense that laws or rules are in 
fact needed to re"gulate the behavior of public officials. See COMMITIEE ON STANDARDS IN PuBLIC 
LIFE, FIRST REPORT, 1995, Cmnd 2850-1, at 3 (urging remedial legislative action to counter public 
discontenl with ethical standards of public officials). 

26. See, e.g., 18 U.S.C. § 201 (1994) (forbidding public official from seeking or receiving bribe to 
influence performance of official act); 18 U.S.C. § 666 (1994) (prohibiting agent of state, locaJ or 
Indian tribal government from soliciting or receiving bribe); MASS. GEN. LAws ch. 268A, §§ 1-25 
(1994) (setting forth antibribery and conflict of interest laws for state, county and municipal employ­
ees). 

27. See generally COUNCIL ON GOVERNMENTAL Ennes LAWS, THE COUNCIL OF STAIB Gov'TS, 
COGEL BLUE BOOK (Joyce Bullock ed., 9th ed. 1993) (compiling information on laws governing 
campaign finance, ethics, lobbying and judicial conduct nationwide). 

28. See Jane Fritsch, The Envelope, Pktue: A Bribe's Not a Bribe When It's a Donation, N.Y. 
TlMES, Jan. 28, l 996, at D 1 (revealing subtle distinction between illegal bribes and legal campaign 
contributions to politicians); Stephen Kurkjian, Ferber's Conviction Spurs Widening of Probe, BOSTON 
GLOBE, Aug. 15, 1996, at 85 (reporting planned investigation of Massachusetts politicians after cor­
ruption conviction of former financial advisor to state agencies). 
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ciently emphasized the importance of professional morality in public ser­
vice, whether among our government officials or our lawyers. Instead, we 
overemphasize social morality, concentrating on personal scandals that we 
cannot regulate, then pass detailed rules, hoping to elevate professional 
behavior in that way. If we limit our expectations to what is specifically 
regulated (and sometimes over-regulated), we may in effect degrade the 
offices and the people who hold them. 

In other countries, public morality is approached differently. In Europe, 
for example, public officials often have greater discretion, are better paid, 
and are held to higher standards of behavior, in some instances resigning 
their office if there is the hint of financial scandal in their work.29 

The tolerance in this country for questionable behavior by public offi­
cials is illustrated by the persistence of extremely troubling-but le­
gal~practices in the public arena. In one of the murkiest and least well­
controlled areas, we find ourselves debating what the quid pro quo's are 
for campaign contributions. Here we have abandoned standards we would 
surely apply in any other context. We would never condone private gifts 
to judges about to decide a case implicating the gift-givers' interests.30 

Yet our system of election financing permits extensive private, including 
corporate, financing of candidates' campaigns, raising again and again the 
question what the difference is between contributions and bribes and how 
legislators or other officials can operate objectively on behalf of the elec­
torate." Can elected officials say with credibility that they are carrying 
out the mandate of a "democratic" society, representing only the general 
public good, when private money plays such a large role in their cam­
paigns? If they cannot, the public must demand a change in the role of 
private money or find other ways, such as through strict, well-enforced 
regulation, to ensure that politicians are not inappropriately influenced in 
their legislative or executive decision-making by the interests ·that give 
them contributions." As Congress revamps many questionable practices, 
including the receipt of gifts from lobbyists, it must monitor to the 
public's satisfaction both whether inappropriate activity is being left un-

29. Set generally Mark Davies, The Public Administrative Law Context of Ethics Requirements 
for West German and American Public Officials: A Compararive Analysis, 18 GA. J. INT'L & COMP. 

L. 319 (1988) (detailing differences between ethics regulations for American and German public offi­
cials). 

30. Cf Scott D. Wiener, Note, Popular Justice: State Judicial Elections and Procedural Due 
Process, 31 HARV. C.R.-C.L. L. REv. 187, 194 (1996) (discussing Texas attorney Joe Jemail's $10,000 
campaign contribution to judge in Texaco-Pennzoil case). 

31. See Fritsch, supra note 28, at Dt (reporting influence of special interest money as serious 
political issue). 

32. See Jamin Raskin & John Bonifaz, The Constitutional Imperative and Practical Superiority of 
Democratically Financed Elecrions, 94 COLUM. L. REV. 1160, I 160 (1994) (proposing replacement of 
federal election finance system with total public financing of congressional campaigns). 
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regulated and whether laws and regulations that are put in place are ac­
tually enforced. The continued failure to do this has greatly damaged 
public trust in officials and exacerbated the public's sense that no higher 
morality is in place by which public officials measure their conduct. 

Similarly, the public wonders whether lawyers have enforceable rules of 
self-government or any kind of defined morality. Professional codes tend 
to speak in terms of ethical presumptions, without prescribing what law­
yers should do in specific, troubling situations. For example, almost all 
professional codes require that a lawyer should represent a client zealously 
within the bounds of the law and may not suborn perjury or the creation 
of false documents. 33 But no rule guides a lawyer who is merely left with 
a firm and abiding conviction that what is being said or proffered by a 
witness or client is false. Rules might be ill-suited to answer such dilem­
mas, but moral imperatives, or what Lord Moulton described in 1924 as 
"Obedience to the Unenforceable," may be more helpful." 

Lord Moulton, to be sure a man of his time, spoke of Obedience to the 
Unenforceable as a standard that people live up to despite the fact that no 
law can force them to do so." He gave as an example the conduct of the 
men aboard the Titanic who, facing imminent death, nevertheless adhered 
to the principle that women and children should be saved first: 

Law did not require it. Force could not have compelled it in the face of 
almost certain death. It was merely a piece of good Manners .... The 
feeling of obedience to the Unenforceable was so strong that at that ter­
rible moment all behaved as, if they could look back, they would wish to 
have behaved." 

Our public officials and lawyers should also be prepared to adopt a 
culture that depends upon subjective accountability as well as well-de­
fined, consistent rules and regulations: 

The difference between the true lawyer and those men who consider the 
law merely a trade is that the latter seek to find ways to permit their 
clients to violate the moral standards of society without overstepping the 
letter of the law, while the former look for principles which will per­
suade their clients to keep within the limits of the spirit of the law in 
common moral standards.37 

33. See MODEL RULES OP PROF'ESSIONAL CONDUCT Rule 3.3 (1995) (noting candor toward tribu­
nal prevents lawyer from offering false evidence); MODEL CODE OF PROFESSIONAL REsPONSIBil.ITY 
EC 7-1, 7-6 (1983) (declaring lawyer's duties to client and legal system). 

34. Lord Moulton, Law and Manners, A1LANTIC MONrnLY, July 1924, at 1, 1. Lord Moulton, a 
judge and member of the British Parliament, served as Minister of Munitions for Great Britain at the 
outbreak of World War I. Id. 

35. Id. 
36. Id. at 4. 
37. PIERO CALAMANDREZ, EULOGY OF JUDGES 45 (John Clarke Adams & C. Abbott Phillips, Jr. 
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Ill THE BAR'S REsPONSIBILITY 

What is the responsibility of a practicing lawyer, and how could 
lawyers' behavior be changed in ways to encourage greater respect for the 
legal profession? To take one example of a tolerated but unacceptable 
pattern, let us examine the lying and misrepresentation that occurs in 
court. 

Lawyers are not routinely confronted with the clear-cut dilemma that a 
client proposes to "lie" on the stand. A client presents a version of the 
facts, and lawyers rarely have independent, first-hand knowledge of them. 
(In criminal cases, clients frequently choose not to take the stand, often on 
the advice of an attorney, advice that is given for any number of reasons, 
including the risk of presenting perjured testimony.) Some number of 
these witnesses lie, including some for the prosecution and some for the 
defense, and their lawyers suspect as much. What more commonly occurs 
is that witnesses, often unconsciously, allow selectivity, prejudice, and 
emotion to color their perceptions. Even when two witnesses directly 
contradict one another, both may be "telling the truth" from their own 
point of view or to the best of their recollection. Real life is complex, and 
we have chosen to use the adversarial system to sort out the truth as best 
it can.38 

To maintain credibility in the system, however, we must study how 
well we do in fact get at the "truth." Lying is risky in the courtroom, but 
not generally because of the threat of a perjury indictment. It is risky 
because each side has the opportunity, through discovery, independent 
investigation, and cross-examination, to expose falsehood." But the ad­
versarial system may not always be wholly adequate to the task of expos­
ing wrong-doing and false or inflated claims. Empirical studies have been 
performed, for example, that examine the reliability of witnesses and ju­
rors.40 Many factors influence witnesses and juries, including subcon­
scious racism and other prejudices. As a profession, we should seek, based 

trans., 1942). 
38. See SISSFl..A BOK, LYING: MORAL CHOICE IN PuBLIC AND PRIVATE LIFE 158·59 (1978) (ana· 

lyzing how adversary system sometimes encourages attorneys to argue credibility of knowingly perju· 
rious clients). 

39. See FED. R. C1v. P. 26·37 (setting forth rules governing depositions and discovery in federal 
civil cases); FED. R. CRIM. P. 16 (establishing rules of evidentiary disclosure by both government and 
defendant in criminal cases); FED. R. EVID. 607 (allowing impeachment of witness' credibility). 

40. See generally JEFFREY T. FREDERICK, THE PSYCHOLOGY OF THE AMERICAN JURY (1987) (pre· 
senting social scientific research on jury behavior and persuasion); SAUL M. KASSIN & LAWRENCE S. 
WRIGITT'SMAN, THE AMERICAN JURY ON TRIAL: PSYCHOLOGICAL PERSPEcnVES (1988) (analyzing jury 
reliability and phases of jury trial); Christopher M. Walters, Note, Admission of Expert Testimony on 
Eyewitness Identification, 13 CAL. L. REV. 1402 (1985) (discussing expert witness reliability in eye· 
witness identification cases). 
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upon empirical evidence, ways in which to improve our ability to arrive at 
the truth. If we undertake this seriously, we will not only do well by the 
cause of justice, but we will justifiably improve the public's opinion of 
our profession. 

The adversary system may also be ill-suited to resolve certain types of 
disputes such as those presented by "battles of the experts" in medical 
malpractice and many other kinds of cases. There is recurring debate about 
the ability of jurors to evaluate such evidence. The Supreme Court of the 
United States, in Daubert v. Merrell Dow Pharmaceuticals, lnc.,41 has 
reacted to this debate by expanding the judge's function to require that 
scientific testimony be evaluated more stringently before it can be present­
ed to the jury.42 Certainly, the battle of the experts undermines public 
confidence not only in the certainty of the law, but in another desired bed­
rock, the certainty of science. We must revisit whether other methods of 
inquiry into specialized areas-such as the use of court-appointed experts 
or Special Masters who share their conclusions with juries-may be more 
useful to resolve these kinds of disputes. The current system, in this par­
ticular respect, should somehow be made to work better or should be 
critically evaluated, and if necessary, replaced. 

Finally, the adversary system, almost by definition, cannot address the 
gray area of the "truth" present in most cases because the system tends to 
produce all-or-nothing winners and losers. This is why settlements and 
new forms of "alternative dispute resolution" are so important.43 Dickens' 
remark that honorable lawyers admonish their clients to "[s]uffer any 
wrong that can be done you, rather than come here [to the courts]," is still 
timely for many litigants.44 The adversary system has its limitations under 
the best of circumstances, and so we must explain why the benefits of the 
system outweigh those limitations. If, as has been said of democracy, the 
adversary system is "the worst form of Government except [for] all those 
other forms," then that is the way in which the public should understand 
it: not as a system expected to accomplish more than any system can." 

As we ponder how effective our legal system is, we must help create 

41. 509 U.S. 579 (1993). 
42. See id. at 597 (acknowledging Federal Rules of Evidence require judge to ensure scientifically 

valid principles support expert testimony). 
43. See Abraham Lincoln, Notes for a Law Lecture, in THE OXFORD DicnONARY OF AMERICAN 

LEGAL QUOTATIONS 302 (Fred R. Shapiro ed., 1993) ("As a peacemaker the lawyer has a superior 
opportunity of being a good man. There will still be business enough."); Joshua A. Darrell, For Many, 
Litigation Retains Important Practical Benefits, NAT'L L. J., Apr. 11, 1994, at Cl 1 (discussing benefits 
of alternative dispute resolution). 

44. CHARLES DICKENS, BLEAK HOUSE 51 (Norman Page ed., Penguin Books 1971) (1853) (quota­
tion marks omitted). 

45. Winston Churchill, Speech (Nov. 11, 1947), in THE OXFORD D1cnoNARY OF QUOTATIONS 
202 (Angela Partington ed .• 4th ed. 1992). 
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greater credibility in existing, useful mechanisms. A number of years ago, 
Judge Harold Rothwax·. of the Supreme Court of the State of New York 
noted his concern that illegal activities occur in the judicial system some­
times for years and that lawyers do not report them.46 In a heartening 
exception to this generalization, insurance kick-backs were recently ex­
posed by a lawyer who was offered one in New York.47 Similarly, we re­
cently have heard much about the police practice of tailoring testimony to 
avoid the suppression of evidence, an apparently common practice that 
must be known to, or at least suspeeted by, some prosecuting attorneys." 
Often, however, lawyers, instead of engaging in genuinely useful projects 
to ferret out fraud, tend to denigrate either the law itself or the role and 
quality of work performed by lawyers in the fields, for example, of per­
sonal injury or criminal defense. 

The response that earl give the public confidence in our profession is 
our own leadership in weeding out the fraudulent and wrongful conduct 
that the public rightly condemns at the same time as we challenge 
overreactions that undermine the principles of our judicial system." Law­
yers have unfortunately joined the public outcry over excessive verdicts 
and seemingly ridiculous results reached in some cases.'° Legislators have 
introduced bills that place arbitrary limits on jury verdicts in personal 
injury cases." But to do this is inconsistent with the premise of the jury 
system. The focus must be shifted back to monitoring frivolous claims, 
uncovering pervasive misrepresentation in court, and educating the public 
that no system of justice is perfect. Despite occasional disappointing re-

46. See Symposium: Ethics in Government, CITY ALMANAC, Winter 1987, at 20, 20 (noting cor­
ruption in legal system succeeds when a few good people do nothing). 

47. See Matthew Goldstein, 23 l.Awyers Arrested in Insurance Scheme: Inflating of Settlements in 
Tort Cases Charged, N.Y. L.J., Sept. 22, 1995, at 1 (reporting praise of whistleblowing attorney who 
stated he "did what any honest citizen would do"); George James, 47 Accused in an Insurance Claim 
Scheme, N.Y. TIMES, Sept. 22, 1995, at B3 (describing district attorney's praising lawyer as "credit to 
the legal profession and the general public"). 

48. See HAROLD J. ROTHWAX, GUIL1Y: THE COLLAPSE OF CRIMINAL JUSTICE 63-65 (1996) (dis­
cussing problems exclusionary rule creates for law enforcement officers); see also And What About 
Justice?, WALL. ST. J., Sept. I. 1995, at A6 (discussing perjury by law enforcement officers in OJ. 
Simpson trial and on Philadelphia police force). 

49. Cf. supra note 47 and accompanying texc (describing efforts of New York attorney exposing 
fraudulent practices by plaintiffs personal injury attorneys). 

50. See Was Justice Served?, WAIL ST. J., Oct 4, 1995, at Al4 (publishing attorney's criticism 
of criminal trials as "indistinguishable from Roman circuses" and civil justice system as "equally de­
mented"). 

51. See Common Sense Product Liability Legal Reform Act of 1996, H.R. 481, 104th Cong. 
(limiting punitive damages in certain cases); Richard B. Schmitt, As Clinton Vows to Veto Products­
Liability Bill, Some Ask if He's Too Be/widen to Trial Lawyers, WALL. ST. J., Mar. 22, 1996, at A14 
(discussing political opposition to tort reform legislation limiting manufacturers' liability in suits over 
defective products); Glenn R. Simpson, Trial Lawyers, After Flirting With GOP in 1995, Are Sitting at 
Democratic Party's Table Again, WALL. ST. J., July 16, 1996, at Al2 (reporting presidential veto of 
congressional legislation limiting product liability damages). 
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suits, our system does have mechanisms in place that moderate jury ver­
dicts (such as judges' discretion to set aside or reduce unreasonable ver­
dicts), that allow for the discipline of lawyers, and that can result in pun­
ishment of perjurers." 

Criminal law is the most challenging arena in· which to satisfy the pub~ 
lie that our system adequately addresses problems of apparently wrong 
verdicts. This is largely because the public either does not understand or 
does not accept the necessity for safeguards against overzealous prosecu­
tion and the protection of certain civil liberties. The role of criminal de­
fense lawyers in particular is not well understood or sufficiently appreciat­
ed by many lawyers, much less the public. Prosecutors and government 
officials should be especially sensitive to and publicly supportive of the 
fundamental place constitutional safeguards and the defense bar have in 
our system. We must take an aggressive role in cleaning our own house 
by educating ourselves and publicly supporting our colleagues who per­
form essential functions in asserting and protecting ~ constitutional rights • 
of tiekndantr.C_ 

If we can persuade the public that the system we have in place and the 
roles played by lawyers within that system are the best available, there 
remain ancillary issues of an ethical nature that do not necessarily involve 
what happens in the courtroom. We have an obligation, for example, to 
address professional conduct perceived by the public to be wrong even if 
it is not necessarily illegal. For example, in New York State, a recent 
study of the matrimonial bar concluded that a very significant negative 
sense exists of matrimonial practice, based on the perception that matri­
monial lawyers often take unfair financial advantage of emotionally fragile 
clients." Similarly, California found that sexual exploitation of clients 

52. See Gasperini v. Center for Humanities, Inc., 116 S. Ct. 2211, 2214 (1996) (applying New 
York check on excessive damages to federal court); Bender v. City of New York, 78 F.3d 787, 794-95 
(2d Cir. 1996) (finding verdict of $300,700 excessive in civil rights action); Scala v. Moore 
McCormack Lines, Inc., 985 F.2d 680, 684 (2d Cir. 1993) (finding $1.5 million verdict for pain and 
suffering excessive); see also 18 U.S.C. §§ 401-02 (granting courts power to punish contempt of 
courts' authority, including obstruction of justice); FED. R. av. P. l l(c) (providing for sanctions of 
lawyers who pursue frivolous claims and needless litigation); FEo. R. CIV. P. 59 (empowe~ng judges 
to grant new trials and amend judgments in nonjury trials). 

53. See Miranda v. Arizona, 384 U.S. 436, 480 (1966) (noting attorney carries out sworn duty by 
advising client to remain silent during police questioning). The Miranda Court emphasized that an 
attorney's advice of silence in the face of criminal investigation is an exercise of "good professional 
judgment," not a reason "for considering the attorney a menace to law enforcement." Id.; see also 
United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (noting that "fulfilling professional responsi­
bilities 'of necessity may become an obstacle to truthfinding."') (quoting Miranda, 384 U.S. at 514 
(Harlan, J., dissenting)). 

54. See COMMITIEE TO ExAMINE LAWYER CONDUCT IN MATRIMONIAL AcnONS, ADMINISTRA­

TIVE Bo. OF TIIE COURTS OF N.Y., REPORT 1-5 (1993) (identifying criticism of divorce law system 
and proposing reforms and improvements for lawyers and courts); see also Carpe Diem, N.Y. L.J., 
Mar. 12, 1993, at 2 (citing report critical of divorce lawyers by New York City Department of Con-
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was a pervasive enough problem in divorce and other areas of legal prac­
tice that the California Supreme Court passed a very hotly debated profes­
sional rule setting forth a lawyer's professional obligations in these situa­
tions." 

Whether the rule will have an effect in California on the public's per­
ception of lawyers depends largely on how vigilantly their colleagues and 
others hold lawyers to the rule: Will lawyers actually be reported to the 
bar association when they are suspected of having inappropriate sexual 
relations with a client? How aggressively will they be investigated? And 
will they be held accountable if they continue to represent a client with. 
whom they are having an impermissible sexual relationship? 

Failure to enforce ·such a rule will again feed the public's mistrust, 
which arises in part from the sense that lawyers (and public officials), 
whose conduct is generally self-policed, protect themselves from proper 
regulation. In New York, for example, disciplinary proceedings have until 
recently been closed to protect lawyers from unjust criticism and harm to 
their reputations. Despite a recommendation by its Task Force on the 
Profession that these proceedings be made public, the House of Delegates 
of the New York State Bat Association is opposing the measure.56 Unques­
tionably, unjust criticism of a professional can be devastating. But it is 
worth examining whether that concern is better addressed by creating a 
quick, fair process for determining whether a charge is unfounded than by 
continuing a practice of not airing complaints publicly." Alternatively, we 
must find other ways to assure the public that closed proceedings are 
effective in disciplining lawyers, and we must do more to monitor them. 
One way or another, there must be convincing public justification for the 
manner in which discipline and performance is regulated. 

In the political sphere, the sense that elected officials fail to police 
themselves is equally prevalent. Partisanship is the accepted "adversarial" 
mechanism that is supposed to maintain checks and balances and protect 
the public in various contexts, including in the fields of elections and 
campaign finance." Bipartisan commissions, such as boards of elections 

sumer Affairs commissioner). 
55. CALIFORNIA RULES OF PROFESSIONAL CONDUCT Rule 3.120 (1995). 
56. See Gary Spencer, State Bar Opposes Any Public Discipline Procedures, N.Y. L.J., June 27, 

1995, at I (reporting bar association refused to endorse "even the smallest step toward opening" disci· 
plinary process to public). The Association of the Bar of the City of New York has endorsed opening 
up these proceedings. See Committee on Professional Discipline, The Confidentiality of Disciplinary 
Proceedings, 41 REC. Ass'N B. CITY N.Y. 48, 60 (1992) (advocating opening process to public after 
determination that proceedings should begin). 

57. Arguably, lawyers do not exhibit the same heightened sensitivity to the plight their clients 
suffer when unfair or embarrassing infonnation beco~ public through legal proceedings. 

58. The Federal Election Commission is, for example, bipartisan by law. See 2 U.S.C. § 
437c(a)(I) (1994) (providing that only three of six members appointed to Commission "may be affili· 
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or most campaign finance agencies, often reflect a close relationship be­
tween commissioners and party politics." The result is often votes on 
individual matters along party lines rather than on the merits, and policies 
and procedures that favor the established parties over independent or alter­
native groups."' By contrast, the experience of New York City's Cam­
paign Finance Board-a pioneer agency regulating New York City's pro­
gram of optional public financing of political campaigns-has been that of 
a deliberative, non-partisan board that nearly always acts unanimously and 
certainly always without regard to party affiliation. The non-partisan cul­
ture of that board is a model for decision-making in the political sphere. 
But few legislators-including the federal Congress-are prepared to have 
their campaign finances monitored by a genuinely non-partisan, objective 
body. As a result, there are areas of activity-including campaign fi­
nance-regulation of which is vital to the health of our democracy. Yet 
bipartisan agencies with weak claim to the public's trust largely administer 
that regulation. The legislators' failure to submit themselves to· meaningful 
scrutiny heightens cynicism about our elected officials, many of whom, as 
we all know, are lawyers. 

In short, we must find ways to re-evaluate and, if necessary, alter our 
methods of concluding legal and political conflicts. Next, we must find 
effective, confidence-building mechanisms for policing ourselves. Further, 
we must be prepared to entrust judgments on our own professional fitness 
not only to our colleagues, but to the public. 

IV. THE REsPONSIBILITY OF On!ERS 

The changing nature of the law and the conduct of lawyers give the 
public understandable pause. We must not, however, fall prey to the 
public's cynicism. We must instead expect more of our profession. There 
is a limit to how far an individual lawyer can elevate the bar as a whole. 
What a lawyer can do, as argued above, is educate the public-at the very 
least in the person of his or her clients-and personally raise standards by 
living up to a code of conduct beyond what is "enforceable." This re­
sponsibility is not confined to attorneys in private practice. The others 
who operate in or around the legal framework-judges, prosecutors, juries, 
witnesses, public officials, and the press-must also educate themselves, 
and others, and apply higher standards of conduct to their own behavior. 

ated with the same political party''). 
59. See Jan Hoffmnn, Pataki N~s Close Adviser to Judicial Screening Panel, N. Y. TIMES, Sept. 

14, 1996, at 25 (reporting bar associations' criticism of governor's appointing closest legal adviser to 
commission on judicial nominations). 

60. See id. (reporting criticism that appointee would serve as stand-in for governor on corrunission 
recommending candidates to state's highest court). 
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Much distrust arises from a lack of understanding, whether about the 
purpose and role of the adversary system, the presumption of innocence, 
the right of every party to be represented by an attorney, or the facts and 
proceedings of a specific case-even a case as highly publicized as the 
O.J. Simpson trial. The limitations of the law are also poorly understood. 
We need the help of the schools, our media, and our public officials to 
communicate the values and limitations of our system of justice and to 
free us from simplistic analysis that breeds contempt. 

What we should also acknowledge, to broaden the true reach of the 
law's majesty, is the role that many influences, including the press and the 
lay public, play in contributing to our intricate legal system. 

What we propose is· as follow"S: 

First, lawyers mus~ make a greater effort at educating themselves, 
their clients, and the public about the key underpinnings of our legal 
system: the reasons for the law's uncertainty; the values and limitations 
of the adversary system; and the importance of respecting every kind of 
legal practice and the role it plays in helping our society to achieve its 
goals and progress. 

Second, we must re-examine what does and does not work to bring 
about justice and consider whether we can improve aspects of our sys­
tem. Is the adversary process the best way of determining whether wit­
nesses are telling the truth or for dealing with the "battle of the experts"? 
If not, let us improve what we have, or find a better way, recognizing 
that we cannot achieve perfection. 

Third, we must instill among ourselves and our public officials a 
culture of a high morality, as best we can. We must determine what 
ethical guidelines are appropriate and then enforce them seriously. We 
must adopt concrete ways to recognize those among us who practice law 
at the highest moral levels. We must combine to act more honorably both 
within our own sphere and collectively as a profession, supporting each 
other in the inevitable controversies that arise when lawyers properly 
carry out responsibilities that are ill-understood by the public. 

Finally, we must enlist not only every group of our profession, includ­
ing judges, lawyers, legislators, and other public officials, to adhere to 
higher standards. We must also enlist clients, jurors, journalists, and all 
our fellow citizens, because we are all touched by the law, and we can 
all have an influence on how it evolves.61 

61. Judges generally receive criticism if they ask, or let juries ask, too many questions to witness­
es. See United States v. Filani, 74 F.3d 378, 384 (2d Cir. 1996) (commenting on popular notion that 
limited questioning by trial judge guards against bias); United States v. Ajmal, 67 F.3d 12, 14-15 (2d 
Cir. 1995) (discussing dangers of prejudice and compromise of juror neutrality in juror questioning of 
witnesses); see also Bill Alden, Juror Inquiries Require Retrial for Defendant, N.Y. L.J., Sept. 22, 
1995, at I (reporting how improper juror questioning in Ajmal case led to reversal and new trial). In 
today's media-dominated world, jurors are more infonned about legal issues than ever before. More 
explanation by judges why certain legal principles are important or why certain evidentiary rulings 
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We cannot delay in addressing these moral issues of professional con­
duct. We are faced with on-going instances of erosion in public confi­
dence. The O.J. Simpson trial and the constantly recurring investigations 
of public officials continue to subject our profession and government 
officials to public scorn and ridicule. The response, if we do not act, will 
be an increasing amount of legislation criminalizing and otherwise regulat­
ing conduct and a demoralization in the practice of law and public service. 
We are losing many fine elected officials to retirement who no longer care 
to operate in a bitterly partisan and hostile atmosphere governed by few 
meaningful rules of conduct and subject to heightened and unrelenting 
personal scrutiny by the press. Among our own ranks, senior practitioners 
complain· bitterly of the loss even of professional courtesy among lawyers 
and office holders. 

In Boston, lawyers call their adversaries "brother" or "sister" in court. 
Anyone who experiences the practice appreciates the grace it adds to the 
proceedings. This grace is created by the aura of respect the titles seek to 
convey. In light of the increasing call by lawyers to return to greater pro­
fessional civility, it is clear we ourselves feel and regret the loss of profes­
sional courtesy and respect.62 We must first give respect to each other and 
to the profession-in word and in deed-before we can expect the public 
to do so. 

If we act in these areas, the public discourse, the behavior of our law­
yers and public officials as well as their reputations, and, ultimately, confi­
dence in our legal system as a whole will be greatly enhanced. 

have been made may be helpful to contain speculation that can lead juries astray. Similarly, if jurors 
ask questions that seek to clarify evidence, and if the practice is properly controlled, this may preserve 
rather than interfere with a jury's impartiality. 

62. See Louis P. DlLorenzo, Civility and Professionalism, N.Y. ST. B.J., Jan. 1996, at 8, 8-10, 25 
(exploring scope of decline in professionalism among attorneys, uncovering its cause and suggesting 
possible solutions); see generally NEW YORK STAIB BAR ASS'N, CIVILITY IN LmGATION: A VOLUN­
TARY COMMITMENT (1995) (explaining suggested guidelines for behavior of all participants in litiga­
tion process). 
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Notes 

Statehood and the Equal Footing Doctrine: 

The Case for Puerto Rican Seabed Rights 

In the near (uturt, negotiations bct\vecn Puerto Rico and the 
United States \viii probably explore statehood as an alternative to the 
island's current .. commonwealth" status.• The island's dearth of land· 

I. Commonwcahh 1ta1111 means the island mjop trlf·towrnmmt _In local •fbln under 
iu own con1titu1too and auociadon wich the Unhcd Statn undCr the Puer10 Rian 
t"nknl Relation• Act of 1950, §§ I, 4, 48 U.S.C. Al 7Sl(b), 7!11(c) (1970). for a di.:ustlun 
uf the cun1inui111 Jd1,;1tc conttrnln1 the m1urc of comrnonwnlth 11uw. IC'C Ca.branc .. 
P1ur10 Hico: Our of llu: Colonial C.lmt:I, t'n1;1:1eN POL'Y, Winter 1978, at 66. 

The i1dand'1 on11oi11111 uunomlc dillicullirs hawe eaattrbatcd diua1i.rac1ion with thr 
1"nm1ni:mwt•2hh arrallllll'IM'RI and the island'• political parties are wiclna dcm;iintb kn a 
~1:11101 rhanRe. See, e.g., Garcia Pa1salacqua, ZO rur• ol Antkoloni•lism, San Juan Siar, 
Apr. 2:\, 1977, al 27, col. 2 (aUad1.1 on commonwnhh 11a1m ha\-e bruu1ht "(c)ulonlaliun 
in Pucrlo Rieu'" tu .. it1 deathbed''): Puerto Ricon futions llit Island SllllUJ, Wash. Posl, 
Aug. 19, 1977, at Al, cul. 6 ("t'ur lhe finl lime, virtually the whole l()Cetrum of pulitkal 
u1•i11iun in Puerto Rku aPJK'a1N before a U.N. commiucc ••• and crltkbcd the: ldand'1 
c:ommonwcalth llat111.") 

Stalchontl i1 currently the Jnrcmo11 ahemadve lo lhc "la1t collapt1(ln1)"' common· 
Wl'alth. Garcia Pau:alacqua, ffisfHlni~ Sl•lc or IA Rc'1Mblic•-lf', San Juan Star, Mar. 5, 
1977, at 27, col. 2. The islamr1 11atehooJ parlln 1lnu 1952 have rcttiftd lncrnsin1ly 
larger pl'rcc1UaRl'I of lhc mte, culminating In the 48.S"/. that they ttcei'fll in 1976. Sec 
l.1:ncr from Mkhad E. Vcwc, Dirn:lor, Ll'1al Courucl Sccdon of lhe Of(icc of lhc Com· 
munwt·;ihh of Puerto Rico lo JosC A. Cabranct. La:tu~r In I.aw, Vale Law ~Mrhuul (Mar, 
28, l!17tl) (on file whh Y•le IAw /011rnol). Ahhoush thil pcrttntatc partly rcllcctcd 
l"otcils a1ain1t the lslantl'a ccunomic stale untltt the commonwealth parly, the trehll 
luwatd 11atchuotl ii clear. Puerto Rico: the oil Uscu, II IATIM AMUtc.\ PouTICAL Ru., 
t'cb. 4, 1977, at 58. 

Prcsidl'Hl Ford's New Vc:ir'1 Eve 1latchood proposal -~ IDftlC Unlttd Statn IUP· 
port (or the llatehuotl alternative. See Presi1lenl Prof'OwJ Puerlo Ric•rt Sr11re; Uric• U.S. 
/,1itiarive, N.V. Tirnn, Jan. I, 1977, at I, col, 6. Prnklml-clcct Carter lntlicaled his will· 
inKnnl to support 1tatchootl ·•'Ir tbc people who lh·c thnc ,,Rfcr thaL'" Carter Wei1hi111 
Personnel to l'ill Sub·G•bind /obJ, N.Y. 1'imn. Jan. 2, 1977, at I, col. S • 44, col. 5. A 
Gallu1• poll comluctcd In l>cccmbcr 1976 found three out of nt:ry fire Amttican1 In 
favor of atatchood fur Punto Rko. J9"/• Ort M•inlaNd 1··- 51•1• in G.llup Inc. Poll, 
San Juan Star, Jan. 5, 1977, at I, rol. I. 

A bit.I for 1tuchuod h7 Puerto Rko hH lnctta1inalr bttn •lcwed 11 lncwllablc. Sec, e4., 
P11crlo Riro T11ntabout, \Ya.ta. POii, Aua. 20, 1977, 11 AH, col. I (editorial) (ahhouRh 
m:.inland ha1 fucu!ll'd Jiulc :111tcntinn nn lnuc of 1tuchoud for Pucrtft Rico, ••quc1tion 11 
rn111in1"); Ramoa, H1u P.R. Poued The P1oinl Of No Rcrurn1 San Juan Siar, Jan. 15, 1977, 
at 19, col. 2 f'l1la1M1'1 t•c:unomic ablnrtition by 1hc U.S. will Jnevltahly rnult In It• cnm· 
l'kte political ab1ur111ion thruuxb ata1d1ood''). Bui ue Nnnlhclrntt, Pucrlo Rico IJ Torn 
b.w /)i1p111c Owr .WrAintc Slolchood Slatus, N.V. Times, A11r. 50, 19'78, at I, cul. 4 (1ta1chood 
will nut receive mute 111:111 1hn11k m.ajorit,. In 11&rlJl1ehc a1MI Conarna llkd' 10 ll'jl'CI 
11atchoud prtiliun). 
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based rnoun.:es and its ongoing et·onotnic 1tagnatiun and poverty,: 
coupled with the pouihilily of ol'bhore oil and rniucr;tl \Ve01hh,3 \viii 
create political pressures (or Puerto Rico to dc111and cxcln)ivc rights to 
exploit its surrounding seahc:d' in an area ranging rron1 nine to 200 

2. See, •·I·· Hort. 'TIN Mincr1d /ndud,., of Punlo Rico, 2 Mnit. Y.8. 62,, 624 (1974) 
(llland'i miMral produclion lnclude1 onlr anM'nl, day, II~. Alt, ~nd and t1:ra'-c~ •.. and 
iloM); Lent, f'lurla Rica could bttome lhe l/11i1cd s111re.1' nc.-r f'1dn•rn, ~alb.1 I 1"':" 
Hcrahl, Au1. 14, 1977, al l·l, cul. I • 1·8, col. I (diw1ver)' uf copper and nickel depuuu 
may allay but will not cure illancl"1 economic probknn). . 

Since the incttasc In oil p1 icc."1 in 1972, lhe bland ha1 bt'CA bt'ICt by aer1ou1 ccunomic 
dilficullin. Sec, e4., Nurdhdnic:r, $U/1r11 note I, u 56, cul. I (Puc1·10 Rico ha1 br(o~.tc 
··'welfare 1ta1e', with 6J pcrcl'fll of dH: popubtlun quallhln1 lor t't.'tlt'r:al loud 1lamrn ): 
60"/

0 
ol r"erlo R.icaw' l11co111e Belu111 Powrly I.cud, N.\'. Time: .. Jan. 1, ~977, at ~· col. 

2 f'(u)ncmploymcnt (over 50<'/0 ), inllatiun and l1l1h laxes , •• ha\e •ntuusly cnpplr:d 
rucr10 Rico'• «unomy"). , . . 

' Studici haw: ihown the pouihllhy of oil and 11::11 ckpmltl from 1wo lo nine m1ks c1H 
the. nunhern cua.d1 ol 1he Isla ml. 1'he (kpusits coukl yit'ld an ellim:ilt'tl 200.000 h:arrcl1 
o( oil per day, an amount 1ullkic11t to IUl'l'IY the island'• currcnl daily crn9'um11tion nl 
liOOOO barrd1. Ltttcr fn1m Michael L \'en:·, Oirt"Ctor, IJ:1Cal Cc1un11t:l Sc.'Cllon of the: 
ouicc ol the Cun11nc111weahh uf Pucrtu Rico (Mar. SI, 1977) (on lilc with l'al~ l.0111 
/ounidl). 01her reporls ha,·c indh:.atnl 1tnM1t1 pumibllitln ol limestone c1r dolom1le ull 
the northern coa111. \Ynlcrn ~11,Jt,-skal C.m1pa11y, l::1·ah1atit111 ol H1'tlrocarlion Prc"'tJC"Cll 
of the bland of Pucnn Ric.1, final Rr1-.11·t 12 (t'eh. 1975) (report to Pu1:110 Mi1.11 \Vatl."r 
Re10urccs Authorill') (on file whh Yale Law }our11•l). Mobil Oil Corporation ha1 nlh:rl."d 
to explore lor oil in tbn.-c northern coa1t locatium. Licha, E.,ploracidn c" ·rrf'J Pu11/111, t.I 
Nucvo Ola, fcb. 5, 1977, at :.?, cul. I. llac tli.:1wery ol manganese noduk,, 11111alu-!J1a1 .... d 
pclle11 each conuinin1 a wealth ul cuhall, ni~kd, COllfll."r, a1KI man11a1K·1C, ha'-c r~1"1~1~dly 
bl"cn made within 200 mik1 of Puc:rlu Rti:u'1 1outhc:rn coa;1t. Paaal:au1ua Cl1nst1<1n, 
Ro,,.ero'J miracufou1 fi1l1 oil-II, San Juan Stir, Mar. 19, 1977, al 24, cnl. I. 

4. Puerto RKo 111i1ht alto lttk ri1hu 10 con11:n·e and mana1e fi1hi1111: In a 200-mile 
economic zone. ice nu1e llG i11Jr11 (dclini1111 a.unumic zone), off lu cna111. The United 
Statn ha• rl'ttntlr d«lared MKh a zone. t"id1c1y Conlcnation and Mana1emcnt Act ul 
1976, rub. L No. 9t·265, ~ IOI, 90 S1aL SS& (codllictl at 16 U.5.C. I 11111 (1976)); rf. In· 
(urmal Cum1K>1ite Ncsudatin1 Tcxt of the Third United Natlom Conl1.·rc11cc on lhc I.aw 
ol the Sea, arts, 56, 57, U.N. Doc. A/CoNr. 62(W.P.IO (July 15, 1977) (rnoxni1.i1111: 200-~ilc 
cxcluliw: economic ionc O\'er livl111 and nunli,·in1 natural rnu1nclt'1) (hen:111ahcr Clllt'd 
as Composite Text}. Ahhnu1h Puerto Riw'• demands lor rightl over the 11t:alietl and over 
fishini ntllna1cmcnl mi1h1 in\vbe a 1imilar 200·mile Umh, the two demands would 
lnvoll'C dilkrent ri1h11, responsibilitie._ anti dulin. Cont,,.re Conwnlion Oii lhc Con· 
1incnul Shell of the United Nation1 Cmlit'rcnct" on the Law of the Sea, arl. 2, U.N. ~ 
A/C'.oNr. l'/l-55 (Apr. 29. 19!'>8) (dttlarina rl1t:hll to n1•lult condncn.tal 1helf ex~lu11ve 
lo wait.al 1t;,itc) (htrcinaltcr cited at Cunlinental Shrll Cntn"C"nllon) w11h ConW'nUon on 
t"hhin1 and Cimrn-ation o( the U\·i1111: Rt.'tl•HU't'I of the llhch Sc:as of lltC United NatimH 
(:Onkl"t'lke on lhe Law of lhc Sc:a, arl. 7, ll.N. l>oc. A/CoNr. 13/ln!"ii (A1•r. 2H, llJSK) 
(tt'tV11lliiin11 cua.11al 1tatn'1 1i1h.t to im11011C n'1(11lalimu.1u Ctlll~.n~ lish. but 11~uhihitiu11: 
diw:riminatiun a1ai111l fun:i1u f1M1ern1t·11) [he1l'l11af1cr cll1.'tl as fisluna Qmvc:nuunl. 

Puerto Rio) wo11ld likely M.Tl 1he exdnshe rhdll to cx11lnrc and n11luit the naunal 
rt'tourcl'I u( the .:abed. St'e I'· 114~1 i11fr•. 11H: kdt·1·al 11:4ncn111K'11l nnrentlr au1ho1itc·• 
the Secretary ol the lntrrlnr ·•10 11:ra11t lo 1111.: hiicht'll n. .. 1 .. 1nMble •11&alilit"tl bidder·· i.-aM-. 
lor 1~ cx11loralln11 ;nMI dC'\"t"lntnnent nf the: &11hnk·rard lands undl'r national c111111ol. 
!irt outer Co111i11t·111:al Sllt'Jf l..a1Mb i\t.:I of 1!1!"1:\, - :.JOr1(a), 4! 11.S.C.A. M ":\7(a) (\\'1."lll Su1•11. 
l'J78). A 11a~11M.'11t of 1111ahy 11 ll.'tluin.~I. Iii. •. IJ:\7(h). Sin1ilarh: Tt•xa1 au1hn~i11·~ :i 

~huul Land Roard lo h·aM" 111 1hc luich~l bidder 1he 1:x11l0Jalmll arMI ft'lll•lo1ta11on 
ih~h11 10 i11 Mlhnll't·11:4.·d la1Mh .. Sc-c T1:x. l\'\T. Ru. Coot: /\NN. 1i1. II. !i~ !12.UI I, .Ol!f 
(\"i·rnon 1!177). l.uuilliula, on lhe ulhft'J ha1MI, a111hurl1t-. hi Stale MiuC"ral Roaid In 
huic ka!ll"I lo tht• hi1kler m:iki111 thr .. hid min.I adn111l<11(('t1U1 tu 1hc Male." See I.A. Riv. 
Sr.t.r. ANN.* 50:1!!7(a) (W1.,l Su1111. 1976). In the Mlnh11( Law ol 1975, P.R. L\WI ANN. tit. 
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1niles into the sea.• The inclusion o[ such a provision in Puerto Rico's 
com~ct o( admission could IH! politically necessary and practically 
csscnual.1 

Nevertheless, because such an agreement would granc rhc island 

28, § 1~7(A) ('iupp. 1977), the Sttrctary of Natunl RnouKft o( Punto Rico Ja dlm:1cd 
10 obtain lrom lca1CS of 1ubmc.rlt:Cd land• '"lhe hi1hnc financial Rlum pouiblc, con1l11en1, 
~'"';rwc.r, with lhe widest pc11uble nplolutiun or extraction of lhe commercial mincnl." 
1111~ hutory of e~ploitatlon of 1ubrnc11cd Jandl lndlca1n thal the bland would follow a 
k:i11111 PfOl'ram if ii WCl"C to 1«urc lhe rl1ht lo explore ill 1nbcd as a 11uc 

5: There i1 1•rncndy ClOllliderable diaa11:r~rncn1 abou1 whether Puerto Rico or the 
U_n1~cd Statc1 ha1 the rl1h1 lo explo~t the island"• tcabcd rnourtt1. See f'uerla Rico: Ill• 
011 ~""'· supra nute I, at '7 (Un1tnl Slatn and Puerto Jllco "wagin11 a quiet bul 
~ru11ent llru111le .• , ow::r the bland'• title lo ollshorc mineral rl1ht1''); Agnlt, Piacrto 
R•co. Y la Tercf'ra Confercncia de las Nacicmn Unida.1 Sohre cl Dcrttho hrl Mar (Un· 
P.ubh1hed 1•apcr) (on file wilh Yole l.0111 /nt1rnol) (hl11my of bland'• effort• lo llCCUtc 
n~h~ over 1ealxd al Third Unitnl Nation• Conference on the Law of the Sci). In hi 
Mu11n1 .Law ol 1975, P.R. L\w1 ANN. tit. 28. f 111 (Supp. 1977}. the liland claimed 
owncnh1p ol all e1plpl1abk comrncrdal mineral• in 111 continental ll'lelf whkh al prc1ent 
cX1e11d al.lout 12 miln inlo the 1ea. Pauabcqua Chri11ia11, Ro111cro'1 mirGCUIOlU #•h oil, 
San Juan Star._ Mar. 9, 1977, 11 16, col. I. The United Slatn failed lo recosniie thii claim 
and rucrto Rico submitted a bill to Ccm1rcu, H.R. 7827 95th Cons ht Sc1:1. (1977 
1lill In cornmintt, lttting juriMlicllon, li .. e that exen:i1Cd

0 

by Tnu ;nd Florida 
0

_.j· 
thrtt mari~ ka1uc1 (nine nautical milf't). Pamlacqua Christian. fir.rid 'adri/I' In ~ 
lr•lt.y conoe, San Juan Star, Mar. 6, 1978. at JS, col. 2. 

Commonweahh 1upponen ha,·e been lobbyinr for Puerlo kko to cblm control O'ttt 

t~1e 200·mile economic zone rccogniud in 1he Com~he Tnl," su#Wll nutc 4. artl. 51, 57. 
See,. Aryan, Cop.Acn Cree i. Isl• F.s1tJ l'erdientlo Opartunidod Para Que se £..1t•ble1.e• 
L/1Rrle Sabre nu Aauas Terrilori11ln, £1 Mundo, Feb. 21, 1977, 11 11.a, col. 5; RHC c•ll• 
/or Preuure 011 U.S. lo obl•in ri1ht1 to oJtshor• ail, San Juan Sbr, July I. 1977, II s, col. 1. 
Th~ U':'l.'cd S1a1n ha1 d«larcd h.1 rights owr the ron1incnbl ilhclf 10 the Jlmlll of lu 

ex1•lmbb1luy. Outer Contincnbl Shelf Land• Act of 195,, A 202, 4' U.5.C.A. I .,,2 (Wnt 
Supp. 1?78). In •he Third Law of the Sea Confercntt, the Unilrd Statn pfOPOllC'd the 
rcc?'nluon of a ~mile rconomlc ionc, ue noie 118 in/r• (dcfinlna economic zone), in 
winch coasial nalM1R1 could, exclusively etploit lhe n1t11nl lftDUrut of 1hc 1eabcd. Docu· 
mcn11 of lhe Second Commuttt, United Slain Draft Arlkln, '(2) Third U.N. Conftttnce 
on 1

1
he Law of the Sea (Caraca1, Venc1.) m, arll. I, 2, U.N. SA.us No. E.7S. V.5 (Aue. 

8, 1974). Thu1 by the lime the quniKm of 11a1ehood lor Puerto Rko h faced b 
C.c_1n11re•, lhe Un~tal Shin may well rttot1nize a 200·mllc shelf mnr. Therefore Puert! 
R•ci>_ could al a nunlmum asl !°' con~rol In the limit of nploilablllty, 12 miks, and at the 
8_1aumu.m rrqucsi. •he 200 miles brin1 rttugnlttd b' the international mmmunhy. See 
C.:Ompo11te Te11, sup..11 note 4, arl. 57. 

6. _II i1 unlikely that opposing political partkl of the bland would 1llow llatehood 
nc11011a1on lo concede to lhe lnlcral p1vernmcnt Puerto IUcan ftlOUrttl a1 waluabk 11 
those ol the seal~. See, e4., Pa,salacqua Christian, "'"'" note 5 (tnhcd rnourcn haw: 
polrHl~al of "rctl1Kin11 ~nd endi1111 ••. drpcttdmtt on Fcdt"nl Aid Prognm1 , , • (and It) 
would nut look. 1:ood for (Go\-ernor) to be accutr:d of alvlna 1war to 1he t'cckral Govern· 
~nt Pucrt~ R1w·1 natural rnourca and thus binding UI owr In the honclalC nf Federal 
dole furel'er ); ~llC C.lb for f'rcuure an U.S. 'a Ob111in Ri1hr.1 fo 0/11hor• Oil, $UP,• 

tiole 5 (lnrmcr Gottrnor call1 nn llatrhc-1 pvrmmcnt In demand 200·mile zone) 
5?brd rnourcn.~uld aid P~rto Rico in 1C1lwln1 the tt0n0mlc difficulllet n~rbatnl 

by 111 mineral dellc&cncle" npcc1ally in oil. uc note 2 1upr11, and mar be ncccuarr to 
compcn&ale for the increaKd economic burdcm Imputed h)' 1Utcbood. See UN1TtD ST.t.TU­
Pur1ro Rico COMMIWON °" TUI: STATUS Of PUl:•TO RMD, lh:AUH1"4 ON TH[ 5TArtJI Of' 

PucaTo Rico, S. l>oc. No. 108, B!hh Cot111: .• 2d Sru. 59S·60'l (1966) (Dr. Alvi11 Ma1·nr) 
{slall'hood ~~~Id ~uire lttilll.".r cuntribulion to federal punc, and lahor C09ll would in· 
crc-.sc pruhabiuw:ly 1( federal minimum wasc lawt applied lo llland). But 1ee' id. II 62S·S5 
(Arthur Burn1) (•Ukhood lor Puerto Rico ii ftXHIOmkallr fcallblc). · 
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seabed rights denied to any of 1hc rihy states at their ;.ulmission lo the 
Union,' it would prul>ably 1ncct \'lith oppasition based on the "c«pi;1I 
£001ing doctrine."• That doctrine "prcvcnu extension of the !!.U\'er­
cignty o( a State into a don•ain of political and sovereign J>O'"er 0£ the 
Unittd States from which the other States have been ex.eluded" \vhcn 
the state cntcn the Union.• Although the Supreme Court in A lab11111tl 
v. Textu10 held that Congress has the power under the property claust 
of the Constitution to grant existing states unrqual seabed rights, 11 

7. 5"c l'P· 8S2·SS ;n/r• (tl111CwMnir Unill'CI Slain '" Tna1, S!9 U.S. 70? (l!l~.O), "hic.h 
,uled .cabrd rl1ht1 In faknl IU..:rnmenl al atalc'1 adndukm bcaute- uf cq11.il hiutinic 
doctrine). 

8. Sec note 9 '•Ir•. 
Anothtt ob;tttion ln.ohn a poaibillly th•l the Puerto Rian Sovernmmt misht ICd 

to bwor hi citittn1 In 1rantins rl1ht1 tn caplnit 1he tnbcd. ~- Mlnin1 Law of 197S, P.R. 
l..\WI A"N· tiL 28. t 117(14) (SuPI•· 1977) (rcquirln1 C\"CfY p«:non who ka,._-. ri1ht tu 
eauact commercial adncrah lo a1rcc that '"imolar •• cconomlcally pouiblc, Pf=lllMll 

rnidini in Puerto llico be emplut"Cd lur lhc wurk• orl1in<1lin1 and an led oul umkr 
1uch kasc, and that 111eh pcuunl be trained In .uch 09terallun1 as require tcchnic;1I 
,._ilb'). Pucrlo Rko .. • llak, fmwe'1:r, would bc 111bj«t to challenaa ul 1ucb action• 
had on the priYilt&C",.and·lmmu11idn and tqllill protection dau.c1. U.S. CoN1T. aml'nd. 
XIV, § I; ice, c .... 1'oonxr y, Wit.ell, 554 U.S. 585. 59S-405 (l!M8) (South Carolina 
IKcndng IChcme dltcrimln<1th11 a1eai1nt 11U111nidcnt lllhcrmcn declared i11,·;11id un1.kr 
priwikKl't·alWl-immunitin cbutc); Akaandria Scrap Curp. "· Hu11hn. 591 t' .. 'iUl•I'· 4f1, 
S6·58 (D. Md. 1'175) (Maryland 1tatutc m:1uirin1 PtuectlOn to ha,·e uflice In Ualc cnn• 
trary to equal prutectiun dautc). It b bc'rund. the ICOpc ol lhi1 Note to ditcuu the 
propriety of such bvorillvn by a llate toward Ill own dtbn11. 

9. United Stain w. Tcaa1, 5'9 U-"- 707, 719·20 (1950) (1•lurality opi11iun). The et111al 
foodn1 requirement lint appeared In the Nurthwnt Ordinance u( 1787, ue I TH1: 
l>oc:llMCNTA•Y HIHOll.Y or THr. RATIJICATIOH o• THI:. Co"Sl"ITllTIOl'I 168 (M. jt"NCO ed. 

1976) (quotin1 Ordinance in lull), a1 a cuntlittun di:mandnl hy Vlrainia lur iu cnsion 
u( wesic-rn luwts to 1hc Union, ice H;anna, lqu•I Foo1i11• in lhe Adiniuiun ot S111feJ, 5 
8AYLOA L Rev. Sl9, S25 (19SI) (hillnl"f of equal luotinc dautc). Bcainnin1 wilh lhe 
admiMion n( Tennc111tt in 1796, all 11atn were atlmittnl min• the Cf)Ual lo111in1 clau~. Id. 

(.;onirnsW.n .. I eunttm and belie( In 1he nccnsity for "cqualltf' ol &lalcl wa1 quite 
rvidc-nt whrn Hawaii allem1»tcd, durins Its 1tatchooJ nqotlatlons. lo !lttute conll'ol o\'CI 
the IC'alxd between lt1 bland• atwl wa1 rcbu£1nl by equ;,11 lnotl111 ara11mcnu. See Slale• 
hood tor H•lllfJii: He•rin1a on S. 19, S. '' ir H.R. 1'71 Betorc 1l1e Seti•le Comrn. on In· 
feriur •nd lnud•r t4'1•irs, 8Sd Cun1 .• ht • 2d Seu. pt. 2, at 40-SS (19S4) (history ol 
Hawaii'• drrminclt and their n:1Ulution). Haw;aii fin;ally a111ttd to accept a condition in 
ill act of aclmi•tun 1hat the Submersed l...antb Act of 1955 "ahall be applicable tu lhe 
Stair of Hawaii, and the ukl State lhall have the .. me rl1hll at do eal11in1 statct 1hcre· 
under:· Id. pt. 5, at 725. 

It SCC'lltl prubablc that llmllar ~ual foo1in1 arsummtt will arhc durinc Puerto RK0'1 
RCllOtbtK>ns over statehood btta1DC It it ., ohcn •uumc-d that cnlcrinK 1hc Unlun would 
autom;itically require relinquilhmcnt to the lnkral 10vernmrnt by the island nf ht ri1th11 
tu tC"ahc-d rct0u1cn. See, e ... , 01'oolc, Olf1horc Oil /uuc H•i•cd in P.R. Pro(IOul, Wash. 
Post, Jan. 2, 1977, at A2, c.ol. 5 (Prcllditnt funl't 1tatehnud prupoul may have httn 
motlYau·d by dnlrc to fcdcrallre Island'• ofhhure tc1Uurcn): Pa•alacqua Chrllllan, 1uitr• 
no1e !I (i\land'1 rl1h11 ower tcabcil would cllsappr.ar ii II kcamc 1tatc: umltr 11uehood it 
would llC" l'lllhlnl to only, thttt mlle1 under Unhrd Stalt.'S law1). t·lnally, ptecnk-111 In· 
dk<11c1 that u11posltion by e1btlnir 1tatr1 or the executive mlKhl arl.c if the l1lancl were 
1ia111rJ ili .. 1uu1•ntlunllte rl11ht1. See n•1te1 101 • 10'2 infr•. 

10. S-17 U.S. m (19!>4) (IM."r curiam). 
II. Iii. u 27.1; ice US. t;oNST, art. IV, ~ 3, cl. 2 f"lltc Cun1rtu 1hatl h:a.e Powrr to 

clhl•l!>C' ul a1nl ma._c all lk't."Clllll ll11lt.'S a1Mt Rrx11latM"11 n:~1CCtin1 lhe Tr11itory or other 
P1u1 ... :11y l.iclu1111ina &o the United Statct ••• .'1 
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the Court has not directly addressed the question 1v.hether the equal 
footing doctrine permits C.ongrns to grant rights to an incoming state 
that exceed those granted to any existing state at its admission.'' 

This Note suggests a new historical analysis of the rqual rooting 
doctrine that demonstrates that the doctrine ~ no barrier to such 
;111 extensive Kabed grant upon Puerto Rico's admission into the 
Union. The Notc defines the submerged lands issues left un5"1tled by 
the case law, and derives a (rame\YOrk (or the equal (ooting doctrine 
from a historical analysis o( submerged lands and equal (ooting cases. 
Jt then applies this framework to Puerto Rico's claims and demon­
stratn that Congress may, without violating the equal footing doc­
trine, cede seabed rights to the island on admission.•• Finally, the Note 
suggests considerations for the language of such an agrttmrnt and 
defines its limitations. 

I. The Allocation of Seabed Rights 

In a long line of cascs,11 the Supreme Court has invoked the equal 
footing doctrine to vest control over the seabed in the (edtral govern­
ment. 11 Although their r~asoning and results have bttn subjected to 
numerous criticisms,•• the cases retain their preccdcntial va.luc.11 The 

12. See pp. 852-5S, 831 l"frL 
A mere rapcctanc:y or cwn a prombc of 1nbcd control af1cr odmhdon "°'dd not bt o 

1ullicicn1 1uaran1ec for Puerto Rko a• It commit• lttcll lo the lrttYOCablc CIUIUI of 
llatehood. Scabnl ri1ht1 arc lncw.triably lied to the other economic and polltk.al htura 
1urruundin1 Puerto Rkan llatehood. !C'e note 6 1ufn•· The 1rant ol 9CllbC'd rl1hu mmt 
be 1imultancou1 with admlllion. See P111alacqua Quinlan, n•fn• note 5 (admillioa to 
Union without full .abed rl1ht1 would be ··cruel jrsa" on Puerto Rian ~le). 

IS. The present Gon:-rnor o( Puerto llko, Carlol Romera Barcelo, hh drdam::I lh1t 
JI hi1 party 11 relurncd &o powrr In 1980, he will punuc a plebi.:he for ttatehood the 
next year. N1.w1w1.1.1., ScpL II, 1978, at 55. In ordtr lo make an objective 1nd Informed 
dcchion c:oncrrning their luturr, the Puerto Rican pcopk need to undentand the dif· 
fen:-ntt brtwttn the co111dtutional and the political prkn that llatehood would require. 
The equal footin1 (ramcworl developed in thl1 Note an be applied to tat the con1Utu• 
tional basit of any condition for admiWon demanded by <:onpctl OI' by Punto Rko, 

14. See, e4., United Stairs "· Tuu, 5'9 U.S. '107 (1950): United Slalrt •· Louiabna, 
5'9 U.S. 699 (1950); United Stalcl v. California, 552 U.S. 19 (1947). 

15. See pp. 851-55 inf,., 
16. See, e4., Hanna, TM Submcr•nl Und C•sca. !t 8AYL0a L Ru. !01 0 20f (1951) 

f'lrw judicial drcitiom ••• contrary to the cxpratcd wlewt of more well-informed 
law,'ltn'1; Nau;ots. Till• lo U"dJ Under Nni•alrlt W•lcrt, !2 M.uq. L Rew. 7, 57 
(19i8) r·unhcd Stain Supreme Court Is wron1 ••• In holdln1 lh•t the Federal Goftrn· 
mc111 ha1 J•aramouut ri1hll to the tidclandt'l Bui ltt Clar ... N•lion•I SowrdanlJ •nd 
Vominion Owr UndJ Vndcrl1in• Ille Oce•n, 27 Tex. L RcY. 140. 141 (1948) ("'hlstorkal, 
politKal and 11ractKal" ftatOnl exl1t fur federal dominion owr te;abnl). 

17. Se• Unhnl Slatn w, Maine, 420 U.S. 515, 519, 524 (1975) (realflrmintr ttaDOnlns 
iint.1 rnulh of ca1C1 YC1tln1 ri1ht1 over tcabcd In lcdcral 1uttmmcnl). A Spttlal Ma1trr 
appointed by the C.OUrt to talc and ttwlcw edckncc In M•in• found that the hlllorical 
coiKh11iun1 ul the 11ubrnrrsnl lancb casn were corrttl. Report ol Albert B. Maril, Special 
Mas11·r, at 75·81, Unitt-d Stain w. Maine, 420 U.S. SIS (1975) [hctt_iftaftcr cited aa Special 
Maslcr't Report]. The Court In M•it1• acupUd the M111cr'1 fint.llnp. ·420 .1J.S. at 522.fS. 
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cases merit carc£ul analysis. because the Court has never explicitly 
decided whether the equal rooting doctrine is a constitutional limita­
tion on the power of Congress to set the tcnns for adn1ission into the 
Union and. i( so. whether this limitation precludes Congress fro1n 
granting disproportionate seabed rights to an incoming state. 

Until the 1940s, the leading authority concerning states' rights to 
control over the seabed was the 1845 case of Pollard's u"ee v. Hagan." 
Pollard held that bttause Alabama had been admitt<d to the Uniou 
on an "equal footing" with the other states, it was mtitled to the same 
rights of sovereignty and jurisdiction over shorclands as were possnsnt 
by the original states.•• For over a century Pollard stood for the bro.id 
proposition that states owned title to all "navigable waters, and the 
soils under them .. '' within their historic boundaries.11 A series o( 
Supreme Court decisions from 1947 to 1950. the TidelandJ Ca.seJ,:::e 

Ill. 44 U.S. (! How.) 212 (1845). In Pollard, lhe C.ourt rrjcctnl pblntlfrt claim lo 
ccr1.11in ahorelancb ball'd on a fnll'ral 11:i.tl'nt l11UCd alter Alabama'• a1lml•K1n i11tt1 lhc 
Unk>ft. Plainlill had ars\ll"CI lhat the Unitrd Slaka h1 Alabama'• compact of admiuiuu 
Ktainnl ownnlhip of the lanclL Id. :11 22().21. 

l!I. Id. at 2'l8·Z9. TI.e C.ourt hdd thal, at the lime u( the Am~:rkan Rl'n1lutiun, "'lhe 
l~k nf each 11a1e hl"umc thcm1ehn 10tttti1n.' " and pouca...,I the alnolute riJlhl to 
all naYiaablc watcn and •1ill within the tolonJ. Id. at 229 (quotina Marlin Y, Wa1kkll, 
41 U.S. (16 i"c'L) 567, 410 (1842)). 1'be inclcpmdmt c:ohmin rrt.ai1tnl thi1 •nnd111 ri1h1 
at the furmalion o( lhe Union. fd. 

The Court in Poll•nl abo lnYuknl the prcmi.e that the laleral pwrnlDt'hl could nut 
pe1mancn1l1 hokl or a.ndemn l;1nd1 withh1 the bounclarin of a II.ate whhout 1hc 11a1r·1 
c111rt'11 C11nll'lll. Id. at 22!. The D:m1dtutiun rnrnccJ title tu "lhorn ol n;niKahk- .-a1rn, 
and lhe lllih uncll'r them"' to lhl' orlainal ll:ltn. Id. al 2m. Al:dt;1ma w:a1 admiurd on an 
rqual (u1,1i111, bttau1e the 011111 impulal tu the Rate •l lhc thne o( lu adml1sion 
uwnl'l'lhip or and son~rd1n11 ow:r all land1 1hat ii did no1 e•plkhly cede to the kdl'n1I 
IUYCrllmt.'ttl in it1 compact o( admi•lun. Id. al 2'.l!. 1'1tc On111 fount.I lhat a 1nud,io11 
l"t'9"1\'ina (or lhc United Stain w:asle and unappro11Jlatnl land1 (public lancls) dKI not 
Include •hoR"land .. •nd that • condition cunccn1in11 freedom of na•l1ahll' walcl'I t11·;11 
unl1 a ' 0 f't'lulathM1 ol commerce'" ancJ dill. not aHdcr pn111Crt1 riichn un the U11ill'tl 
Stales. Id. at :l30. ~fott, the: ktknl 11;11rnt to l'lainllf( wa1 in,·alid. Id. 

h wa1 not until 1875, In Kohl \'. Unht."d Stall.-.. 91 U.S. !67 (lll7.'>). that thl' ~11rtmc 
D:1t1rt held that 1he powtr ol emlnl'nt domain was inhcrrnl in 1U\"t'rl'i1n11 and that, 
comc"qut'ntl1, in onlcr to lm1•ll'IDl'tlt h1 aimthuUunal f11nctlum, the Unhrd SlillC'I omld 
cundcmn lands within • 11a1e whltuUt the 11ate'a cunlt'ftl. Id. at 37!-74. In Unltnl Slall'I 
Y, 

0 1't"•a1, 3'9 U.S. 707 (19"..tO). the Court plunlil1 further hdd 1ha1 an npn:u uatl' aun1 
at admiuioa wu llOl DCUIUl'1 In onkr lor a lla&e &o relinqubh title to the Unltnl 
Sl:ltC'L Id. at 718. 

20. 44 U.S. (3 How.) 11 2'0. 
21. Poll•rd actuall1 held 1hat 1talet owned tide lo all "1horc1 o( na•l1ahle watl'n, and 

lhe 10i11 under them. .. Id. (emphasi• added) , Nettrthelett, 1uhlequmt casn lnlerprl'lecl 
roll•rrl to racan that • 1tate owned title to all tide waten and their bC'd1 within the 
ua1c'1 tcrrltnrlal bound:arll!'I. Sc•, e4 .. The Abby DodKe, 22! U.!t 166, 17S (1912): Mr· 
Cn:ad7 Y. Vh1inia. 94 U.S. !91, 394.gs (1176). For a 1mcnl hlstor7 of ca1n tthln1 on 
the Poflcrd rule. 1tt Nau;ot.a. 1uprc nole 16, at 21·37. 

22. "Tkk:b1nds .. is a mhnol!K'r 1IYC11 to thm: aubcncrsm lands cues-Unit~ S1.111n '" 
T~•a .. !!19 U.S. 707 (1950), Unltnl Stain •· Louhlana, 5'9 U.S. 699 (1950), and Unltt-d 
Stain Y. California, 5!2 U.S. 19 (1947) . .S•• HJdl'r, Uniled .Slefr'I 11. C.lilornio, 19 Miu. 
LJ. 265, 26S le: nn.2·!1 (1948) (Tidr'f•nrl1 Ca.1 lnYUket.I landt under tide w2ll'r1 and hUI 
lidc:landa. l:anch co\ICttd and unco~mJ by ordinary tick). 
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~vcrturned this broad reading o( Pollard, but £ailed to provide a con· 
51st_ent or clear framework. for evaluating subsequent equal footing 
claims. 

In the first Tidelands Ctue, United SttlleJ v. Cali/on1ia,n the C.ourt 
upheld the federal government's claim to all submngcd land rights in 
the three-mile marginal sca14 claimed by Cali£omia.1• Because the 
origin;1l states had never acquircd im~rium (rf'glllatory po\vcr) or 
do1ninit11n (o\vnenhip interest):!' over the sulnnergcd lands of the 
n1arginal sea, and because California was admitted to the Union on 
an equal footing with the original slates, the c:ourt held that C:ilifornia 
ha<l demonstrated no ownership of the clairncd area.:n Pollard \va~ 
distinguished by the fact that acquisition, protection, and control o( 
1he three-n1ilc marginal belt "has been and is a function o( national 
external so,·ereignty."11 Thus, lands in which "national interests" such 
as defense, contn&erce. and foreign aUain were domil~ant wtre deemed 

2!. !!2 U.S. 19 (1947). 
24. "Mar1lnal sea" and "ll'nilorlal 1n" n:kr In ti~ lhrtt·mlle brlt of waler mcatuml 

lto1n the kawa1d et.lae of Inland waterL Su Unhn.l Slatl!'I •· Louisiana, 59f U.S. JI, 22 
(l!lli'J) 4drfini111 lt'rms); Manc:llCl&cr Y, Maaac:hmcu11, 1'9 U.S. :MO, 2S8 (1891) (n:cua:nliin1 
one lcaauc ::111 minimum llmi1): 

~5. S:12 U.S. at !4·S6. !9·40. Calilornia araucd tl1al bttau9" the orfalnal tlall'll acqulrnl 
thlc lo l11l' lhrcc-mik bdt from the EnKlllh Cruwsi and llf'UUIC It had bttn admlucd on 
::1111 l'llU"I lootin« with 1he uria:lnal llatn, It art'ftlrd 111 1hc umc rialu o( title owr tile' 
111h1nc11ti·d lands. Id. at 23. Calilnmla :ahu pll'adal ~\"l'ral dl'lm.n all ol which 1he Coun 
di11n1i1M·d summa1ilr. Id. at 25-24 • n.2, '9·40. 

21i, Tho t:11li/ur11i• majoril1 hl'ld that na•ion•I lntt•rcata nqulretl 1hat lhe fnlcnl 
111,·c1·1111k·u1 ha\'C du: "powen of dominion a1MI fl'SUladon" DY'l:t lhe martinal bt-11. Id, 
at 3!'1, J1n1irc t'ran .. lurtl'r, In diMl'nl, u.nJ ti~ tenm "tlomlnlum"' and "lmPl'rlum," id, 
al 4!·44. h1 1c•lcr lo what 1he majority lahellt'll "dominion" and "qolatlon." He •ra\11"11 
that ahhuua:h the majorlt7 wa1 rlaht In dl'nJlna Ulllfurnla a proprktar7 lntl'rnt or 
domiuium 1n·cr 1ulJlM'rgnl lands ;ind In a.rrtins that nadonal hllettall cuakrrrd 
rca;ub.1ury pow1·1- CHI lhe lcdcral .. "'l'rnmmt. the majority b.llcd to a.plain how lhe 
fl'lktal .,nrrnntt·nt acquired dt»minlum. Id. al 44. Justitt Fnnlfurttt'• "imperlum" and 
"tluminium" lt·1111inok11y wa• later ado11tal by the pluralltJ In United Stata •· Tnaa, 
33!J U.S. 707, 712·13 (1950). 

~7. !1!12 US. at 52. !8-'9. Without an n-ldmtlary bnrlns. the Coun sakl that It could 
not condur1le lh:at "the thlflttn orl1inal colonlet aepantdJ .,quimt ownttlhlp of the 
duce.mile fll'h or 1hc IOil undlt'I' It, eYCn H thtJ did acqulr~ ekmenta of 1he IOYe"rrl&nt1 
ol lhl' En1lish Crown b1 lhcir Rmlutlon qalnat It." Id. al !I (tOOUIOte omlunl). In 
United SlalN ,., Maine, 420 U.S. SIS (1975), a Special Maater Onally c:onduc:lnl a hearlna 
un hhturlcal t'"ldcntt, u• Spttlal Mat1l'r'• Rerart, ii.Pr• nole 17, al 25-65. and the C.ourt 
l'aplic:hl1 found th;it the colonies had nc1l ownnl tlte thrtt·mile heh. 420 U.S. at S22. 
n1.ii ••• Hardwickc, 11111 .. P.aner-.1111 TM Corulilulion and Uw Co,.lin•nlCll Shelf, 26 
1't.a. L Rt.Y, 598, 40S.ZG (1948) (a1lonln and orlalnal 11a1n were landowMn o( R1b­
mc1wcd lands). 

2M. 5~2 U""· at 54, The Court llmiled the Pollcrd rule to c:owr onlr llate ownership 
of Inland w111cn and IOlb untkr thrm (land lx1wttn the Jinn of 1he ordlnal'J hl1h •fMI 
low wall'r marls). Id. al !Mi. Tite Pollard rule had IJttn a1•Plled In o<hcr atn lnYOlvln1 
lhc ma••inal IK':&. k~ note 21 Ju/ore (cilin1 a.n). "llte t:cli/omi• Court rnd lhme ca ... 
:11 hnoh·in1 onl7 the rl1ht nl alatn lo rqulatc (ilhi111 In 1hc absence of conDktln1 c:on· 
1rc•ional lca;i1lation. SSZ U.S. at 57-JS. 
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to he within the .. para1nount rights" and pol\fCrs o( the federal guven1-
n1cnt a(tcr the ad111ission o( a state huo the Union.:r• 

1"hree years 1<1ter1 the Court (ollo1ved C:ali/ornia .. a fortiori" in 
Ur1ited States v. Louisiar1n,11• and expandrd its reasoning in Ur1ite'l 
States v. Texas.111 Texas, as an independent republic, had clainu.'tl and 
exercised both impcriun1 and dominium over submerged lands three 
marine leagues (nine nautical miles) (rom its shorc.112 Texas argued 
that at its ad1niMion it ceded to the United States only in1periun1, aud 
not do1ninium1 to this area.:1:11 Justice Douglas, writing (or the Court 
plurality, disagreed, holding that .. ahhough tlomi11i1un and imfu·:1·i11,,1 
01rc uonually s<·pou-ahle and scp.1rate,":1~ "11;1tiuno1l i111ercsts and 1'011io11;il 

rrsponsil.tilitics" con1pellcd £e<lcral control of both regul;uory and 
propcny interests in the se111H.'tl.114 lkauisc it cutercrl the lJniun on 0111 

ec:1ual (ooting \vith the original stall'S,3 • ·rexas auto111<1tically )mt illl 

29. .952 U.5. at M·S6, 58-!9. 
50. S39 U.S. ti'!t'J, 70!i (19!"JO). Ratrd un a 11)!18 state 11a1u1e, Louisiana daimcd cuntrul 

u\'cr lhe .calM.'CI wilhiu 27 mill, u( its 1hurc.'I. Iii. at 70.9. The U11iletl S1a1r1 11:outehl a 
1kda1a1io11 nf i11 1iKlll1 to the an::t.. Id. at 701. "lltc Coun lu-ltl thal lhe fe..kral 1JU\t•111· 
11Jenf1 IU\"l'n·ill'.•llf r11.w1tdl'CI In •he enlirc an-a dalmt't) by l.oui1iana, cn·u lhnuMh tm 
lt'Cle1·al c:lairn 10 the ac::.ihctl lic,und tlntt mill'I had b.'C.'H pnn·1•n. 111. at 70-l·Ori. ·111e 
T1111na11 P1od;r.matiu11 of l!H~. [H.'C, P1nchuna1hon Nci. 2<'67, .9 C.t".R. 67. ('8 (1!11!"1), had 
tll"Clun..I Unilcd S1atr1 "ju1i1eliniu11 alHI l"11t1t1ol'0 un·r the u1nti11c111al !ilwlf. but, a1 w;r., 
1•11.pl;1i1tt'CI in an accum1.auyina n•l1~a,..·, [xt'C. Oukr Nu. !Xi.1,, .9 C.t·.R. t.97 (l!H!"1), the 
Truman Procl:.1n1<1tinn did nut l•Ull'Oll In l'Cst tillc to the lilll'lf in chhcr lhe kdeul u1 
it.ale K'"l."'1·11u1r1111. Bui 11ore Nute. 1;rm/lif"li11« Slolc 111111 l"r1le1ol Clt1im11o of Tille i11 Sub· 
mrric1l l..oml1 11/ flit: t:11t1li11r1dol Sl1rlf, !'".ti \"Au: L.J. 3:".ti, 3'1.J (1917) (S111•1·t·me C:.outt 
("ould HM: T1·uin:1n 1'1url:.1matl1111 lo \'l"lll lille to 1ohclr in fl,lenl RU\-e1·11m1:11t). II t\"a' nut 
11111il llurc \t·a1"1 :alk·a· l.0111~i111111 that Cnt1Kl1.'SI 1l1,:l:.1n'C.I It "lo be lhc l"ilicy o( the Unill'CI 
!Hall, th:.it lhc 1ub1uil aml 14.·;r.ht'll u( 1hc (!ilwlf ant.a uu11idt• the matKh•al M.0al ap111·11ai11 
to 1hr lhlitnl Slall'S." Outer Co11li1k•ntal Siu-II 1~nd1 Ad u( l!l!i'.t, Puh. IM Nu. 83·:!12, 
M .9, ti7 S1a1. tti:t (u11lifil,I al t' US.C.A. ~ 1:132 (\Vt'SI S11111•. 1978)). Onte aic:iin, ai1 in 
U11i1nl Stall'!. v. Calilurnia, 5S2 U.S. l!.1 (l!H7). the Court in l.11MiJi•nrt li1il1'C.I lo C"x11l:ii11 
hnw the ft"Ckral RU\"C'lllnlt'nl acc1ui11.'ll dn1nini111n n\·cr lhe 1llc:lf. ~e note: 2ti u1pro (di1· 
c1 .... 'lil1K t:11li/or11irt Coma's bllm-e to rxpl:.iin 11~111111:.11 an111bition ul dnmi11i111n). 

:n. SYJ ll.S. 707 (19!".0) (1•lnr:.11l1y u11l11iu11). ·nlC' Unilt'CI Slalet in TeICos 1ouxlu a 
1h-dara1in11 u( 1·i1h1s un~r the 111bmc:r1t'll l:11Hll in the Gull u( Mexico bunk:rinK T1·11.a, 
Id. at 70"J. 

!:!. ltl. at 712·1!. TIK' Court plun1lhy a•11mt'C.I 1he v:.illdily o( Tcx;u'1 d:.iim lhat it h:.id 
1·x1·1ritnl ho11erium :and duminium Ol'cr the tltrn: marine lc-.11uc bt:lt al a R1·1111blk. Id. 
;&t 717. 

!S. Id. al 712-1!. 1"he Intention tn cede only lmJ>Crlum, Tn•• ar11UC"d, wa1 evidencnl 
by 1he rirtenlion of \'iK.lnl •nd u1u.ppH1f11·ia1nl lantl1 In 111 cum1iac:t of •dmluion. Id. at 
71t·l!"1: KC Joint Rc1uhnin11 for an11C"xina Texas lo the United Slates. J. Rn. 8, 28th 
Cunl(., 2d Sf-•. 797 (llH~). "l11r United Slain JHlll>Hded by illltUilllJ th:it 1"nas'1 ara111 ol 
:ill 1»1opl"1·1y 111.'Cl'llu.1y lo the 1»ublic tlt-(ensr ilnplictlly u-..k'CI the maricinal brlt to the 
(l'Cleral ltO\"l"rlUOl:HI. 33!.1 tl.S. •t 71t·15. 

!4. 3!9 U.S. al 71!.I (fonlllOte omilled). 
!5. Id. 
!6, Jullkt' lln111tlas fuu11d the l'CIUal footina doctrine to control and bind the 1ubllta11ce 

ul admiHion 1•n•11 wilhuut lhl' :.1icn...n1r11t o( the 11a1c tu the trn111 of the admiMl.mt 
d1'f. bntiou. 'l11r julll« n·lk,I nu th1.• eq11al f1••llllK da1ftl..' ••( the )c>lnt Rc1ul11tlon lor 
;iu1icxi11Ji: Tr11.:.11 tu 1hc Unitt'CI Stall,., J. Rl'S. It, !.'8th Co1111 .• !!ii Sas. 7'J7 (1845), lo dillJ"* 
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seabed don1iniu1n to the fec:.leral govemment.1 ' 

In 1953, Congre11 passed the Suluuergrd l.111d1 Act," which veated 
owncr5hip of the marginal aca and its rcsuurc<.'I In the 1tatc1:to and 
provided that 5latrs could claim a grater seaward boundary to a li1nit 
o( three marine leagues in the Gui( of fwlcx.ico•• if "it 1''as so provided 
by its constitution or laws prior to or at the time such State b«a1ne a 
n1en11Jer o( thl' Union, or i( it has heen heretorore approved by ('.on· 
gres~:·•• Jn a 1>rr curiani decision in AlaluirHa v. Tex1u,•2 1he C:Ourt 
denied the n1otions o( "Alahan1il and Rhode Jsl;111d £or leave 10 £ilc 
•:0111plai11ts rhallenging the constitutionality of the Submerged 1 .. 11111!1 
A<:t_.:a Alaban1a and Rhcxle Island claimed that hy gran1ing wine c;ul( 
st;Ues an extended boundary over the three miles to the three marine 
lraguc li1nit, the Submerged L111ds Act violatl'tl the equal £tK>lini; 
guarant<·cs in their acts 'o[ admission and resulted in their "in£crior 
sovereignty."•• ·· 

~rhe Court, which includccl only three members o( the majority 1hat 
had decided the TidelandJ Ca.ie.t, sum1narily upheld the Suhniergnl 
Li.nds Act on the ground that Congress, under the property clause o( 

of the contru\·rny. !39 U.S.•• 719. Trxas, hottt\-.:r, wa1 not •dmlurd uni.In th:al "Joint 
Rr!t!tlutinn'" hut 1111tlt'r Ille Juinl Metnhnion for the Admis:r.ion of 1'exas into lhC' Unlon, 
J. Rl~. I, 2!1th Cunic., ht !M.'SL 108 (llH5). "rite latter fC'lllfJh11ion wa• nt•Yrr ''xubmittnl to 
11111 acn·1•ll'CI by Texas." Han11a. 1u/1rrt Hole 9, al 5:.'0. The Court 11hnality l:ater onlc1·ctl 
lht~ ;i111c111hnent or 1he TcICeJ opinion to make curred. relrrnic.e &o the pJOlllC'r ducumt·11t. 
Unilrd St:.ill, v. Tcx:a1, .9t0 US. 8t8 (llJ'".iO). 

37. :ll9 U.S. at 718. 
:IK. Pub. lh No. llS·SI, 67 Stai. 2!J (1!15!) (cntlirkd :at ~5 U.S.C. JI!$ 1.901·1.915 (l!.170)). 

The Ac:t was h1ll'IMll'll lo undo the tUrc11 o( the Tiddoncls triad. kc S. Ra:r. No. JSS, 
8~1 CnnlJ., ht ~.,.,_ 8, rcpri,.lcfl in (l!l!'"•'I US. (:U0.: CllNC. • AD. Nun H7t, 1-181 
f°l•Ul'l'O!IC of (Sul11111•1Mnl Lands Actl 111 w1·itc lhe law ••. a, the Su1•n-mc (:.outt bl'licn'C.I 
it lu he in the 11:1~1-that the Slitlet 1hall own . , • all luHll u11d1•r naviaablc w;&t1·1a 
ft·i1hi11 their ler1i1nrial j11rhdicllo11'1; H.R. Rt:P. Nn. 005, B'~~I C.ong., ht S...1. 5, r1t/ni111ed 
i" p!1r,:11 U.S. Co11•: <.:otott:. k An. Nt:w1 IS!r.I. IS!.19 (SublDl'rRrd l.and1 Ac1 llxed a1 law 
lhal whid1 11ri11r lu t:•lil11r11i11 ' 0 l11C"1ie\·ed and accc1Jtcd ln he lllf' law nf the l:and"-that 
'lall•s own suh11..-1p:d la11d1 witl1h1 their houndarit"I). TI1e Sua•remc Cuurt viewed the 
Aft :a~ ;r.n exeni!ll! n( Co111m1°1 1»0wcr to dilltOIC of publk proprrl\". and nnl at a 
111a11d:a1e to uvc:.-tum the Tidclonth C.1c1. Sec United Statl'I w. Loulilan1, SGS U.S. I, 7 
(llJl'iO). 

3~1. t.9 U.5.C. § ISll(a) (1970). . 
40. Id. § ISOl(b) ("In no Cft'nt shall lhc: lcrtn "boundar'"' , •• be lntcrprrtrd at l'll· 

te11tlin1 hum the co:ast line morr than thrre 1(1.'ClflfilPhkal miln Into lhe Atlantic Ucran 
or the Pacific CJc1·an, or more than lhll-e marine h:aaun into the Gun of Mnicu"). 

41. Id. I 1!12. 
t2. 547 U.S. 272 (1954). 
t'.t. Id. at 27S. 
44. Cnm1»lainant Al•bama'1 Bric( In S111•pnrt of Mnlion fnr l..ca\'C lo file C.umplaint 

and Coml'laint :it !"17-72, Alabama Y. 'l°r•a,, !-17 UM'l 272 (l!Y.rt) (Alabama x:ranl extr111b 
1mly to 1hn'l'·n1il1· brlt: any arc:.iter Rrant to othC"r statl'1 drnin rqual lootin• alHI n,.ult1 
In m:.ikiua Alah;11na'1 *"T1·eh111ty lnlerior); Drirl fur <Aim1olalna11t ll,11~Mle hlllnd 11t 10. 
ALibama v. T1•11a~ • .9-17 U~'li. 27'.l (19.'ot) (Rhl•k bland ddms Sulimt:"ranl• Lantis A1·1 
viulaln equal luoli111 clalUC). 
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the Constitution, could Jivcst itKlf of the "public domain."•1 Ju1tit:c 
Douglas, the author of LouiJiana and Texas, and Justice l\lack, 1hc 
author of California, relied on the equal looting doctrine to argue that 
Congress had no authority to "relinquish clcn1rnu o( national sovcr· 
cignty over the Oceans."•• The nc\Y Court in Alabama, however, over· 
turned TexOJ sub silcntio by holding that Congress in a postadmission 
grant could separate property inu:rrsts in the seabed from national 
sovereignty."' The Court subsequently conHrnu.'tl Congress's power to 
ct'dc federal "property" to states in unequal ponions.•• Rttcntly, in 
Unittd Stales v. Maine,•• the Court rt'alfinned the results of its Tide· 
"2ndJ Case. by upholding the paramount rights of the federal govern· 
mcnt to the continental shclf10 outside the marginal K"a.11 Thus it re· 

45. 547 U.S. •I 275. 
40. Id. •l 279 (Biid, J., dl11mtln1): ice i4. al 282 (Doualu, J., dlamtln1). Ju11ke 

Dou1lu vkwed federal pcnttn owr 1ubmt'r1cd bncb h "'lncldmll ol na1ional 111\'t"r· 
d1n1y .. th1t could not be "'abdiaucd" without undenninin1 the equality of 11.1tn the 
irqual fonlin1 clause rirquirnl. Id. at 292.as. 

41. Sec 54 B.U. L R1:v. 504, 507 (19S4) (A/ab.me "tacitly repucliatnl"' Tc•es); <f. '° 
U. Ml.\NI L R1:v. 205, 215 (191S) (Subml'r1cd Lamb Acl, 11nnlln11 IC'Olbt'd ri11h11 10 llalt"I, 
11 ··de facto rt'pudiatk>n"' ol prior ratinuale lor n'lllh11 tunln>I in lnkral 110\-e1nPM·111). 
Tc••• and Al•IMnM lndicaae 1hat 1he C..oun Pf'KC"l\'Ctl a difkrcncc: bc1wrc:11 a 11ran1 "' 
admiulon and a 11rant afler admieion. The Tcz•• 1•huall1y viewed ~alJC,I ri1h11 a' 10 
in1erlwlned wilh 10,"t:tti11nty a1 In bc lnttparable al :ulmi~ion. Otlwrwi1r .. 1here j, or 
may be in practkal effect a 1ubtrac1iun In fa,or of Tt:xa1 from die naltoruil IO\"(:Ki11nty 
ol the United Statn." 5'9 U.S. at 119. A .:abed 11ran1 ahi:r admission, hnwi:vc:r, "'w:u 
merely an e•ercilll!' or' paramounl naliunal power. llnitn.I Slalcl "· Malni:, 420 US. Slfl, 
524 (197S). Thi1 rca10nln1 I.ails IO i:x1•bin thi: •raumcnl h1 Tex•• lhal in lhe ca~ nl 
Kabt"d ri1hlt, properly ri1h11 (tlominlum) follow and commi111le with 10\'l'n·h1nty (im· 
IM:rium). S59 U.S. at 719. In effn:l, 1he undc:rvinnln1 uf Tc••• was o\'1:r11111K'd li«a~ 
in AlalHrm• the Courl luund property ri1h11 Kpara1e and IC'par;ablc from Paliuual 
10t·l'rrian1y. Bal cf. p. 140 iiifr• (harmonitin11: rn11lt1 ol Alnflff1rta a1JCI l"l'zas). 

48. In Unilcd Slain Y. l.oubiarui, SGS U.S. I (l'Jf.0), and Uniln.I Slain"· t'k.rida. :ki:S 
U.S. 121 (1900), the Cnur1 rcalfl;Himl daintt 11ncl1:t 11~ 5uhrnera1-d Lands Ac1 hy 'lt'Jl;&s 
and t·luricla lor Jominium nn~r lhn't" mari1ic ln1111t."1 in 1hc Gull ol Mi:wicn, hut clt-ni1,1 
Mmilar claims bJ' l..uulliana, Ml•l .. i1111I, and AlalMma. l't:xas and t'lurlda llmwt,I 1hat il 
wa1 lhc inlt"nlion o( Co111rn1 to n.•cn1nlrc 1hc l'JLli:nded bnundarit:t 1ha1 e1d11~ at th~: 
lime ul 1't"1a1'1 admlalon to lhC' Union a11d at lhc dmt nl Florida'• •<"ad1niuio11 af11·r 
1he Ch'il War. This 1howln1 of a11111rntlot1al ln11·111 was lhc 11ile t•kmt<t1l Ut>£t'•an 111 

i:ttablish cntitlcmnat undi:r the Subntt"tlnl Landt Act. Unilt-d S1a1e1 Y. l.Amiai;ina, SGS 
U.S. I, 29.50 (19<0). 

49. i20 U.S. Sl5 (1915). The tkfclMbnta In Alailll' wt•rc the 15 tlatn burdcrln1 lhc 
Atlantic Ocran. Id. at 510·11. 

50. C11ntlnen1al 1hehu have l)·pkally tiic.·11 tkfinnl 
at dmte 1ll1hlly aubmer1tc1 pordon1 ol lhe contlnrn11 lhat 1unu11111I all lhc t.·nn· 
1l11rntal , , . ma11 lhal lormt 1he l11nd1 ah1n·e wa1t·r. 'l'hcy arc lhat 1•all nf lhc 
cu111iiic11t tcm1JUrarlly (1Dl'a1urnl In 11cnltt11:ical liml!') 0\"(:1 la1.ptcl by Ilic: 111. .. ~ .. m. Tht: 
ouu•r boundary of ndt slicll ii mar\t'tl hl' a 1ha111 lncu'a'!ll!' In 1hi: .i.,.~ nl thi: 11·a 
lluor. It ls lhe point where dll!' <unll~ttal nu11 drotll ult lkqily luwanl the nc:ran 
dttpL 

H.ll. Rcr. Nu. 215,. SSd Coq .• ht Seal. 0. rl'/lfintttf in fl!J55) U.S. CODI CONG. • AD. 
N1:w1 l!BS, 1'90. 

SI. 420 U.S. at 5t'1·21. 
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mains unclear whether the equal looting doctrine is a conuitutional 
bar to a congressional grant of disproportionate seabnl righb to an 
incoming state. In light of subsequent cases, it cannot be argued that 
the TexaJ decision K'ttled this question. 

II. The Equal Footing Doctrine: A Historical Reinterpretation 

One reason thC submerged lands cases stem confused or inconsistent 
is that the Court has n.cver adequately defined the content or sources 
of the equal rooting doctrine. The equal footing doctrine ultimately 
rests on concepts of federalism: the United States is a "'union of po­
litical equals."" Although superficially derived from a clause common 
in statehood compacts,11 equal footing in this century has emerged as 
an amalgam of constitutional and statutory precepts. Constitutional 
principles alone act. as ari affirmative limitation on congressional power 
to n~otiate termi in compacts of admission, but statutory precepts also 
guide courts as they interpret such compacu. 

A. The Conllitutional Component of the Equal Footing Doctrine 

The Constitution provides that "(n]ew Slal<S may be admitted by 
the Congress into this Union."'14 Congress may, on "'penalty of deny· 
ing admission," require any conditions for entry into the Union.•• 
Since the admission of Ohio in 1802," Congreu has imposrd on states 
a variety of special conditions that have limited the sovaeign and 
political powen that st.ates can exercise after admission.•' On the other 

52. Cate "· Toftm., 59 F. 750, 1'2 (C.C.D. Or. 1119) \The doctrine that Mt1 ata1a1 
must be admlned .•• oa an 'irqual loollns' •hh the old nna don not re1t on any n· 
prt"ll provision uf the con1tltudon •.. but on what ii considered , •. to be 1M ll!'nttal 
chancier and pur{KJlf: ol the union of the llatn , •• -ai union of polhkal equalL ") 

SS. Srr p. 156 infr•. 
54. U.S. CoNsT. arL IV, I I, cl. I. k• ll'llCTllllJ Park, Adtniulon of S&drc1 and th• 

Ded•J'flfion o/ lndtt:Jcndencc, SS TlMP. LQ. 405, 40S (1960) (fift proudural method• by 
which 1ta1e1 haw hlslorlcally bttn •dmilled). 

5~. Coyle "· Smith, 221 U.S. SSIJ, 568 (1911): c/. Brlule "· Ptople, t Neb. 198, 210 
(1872) (bow 1ta1e1 will be 1dmltll!'d 11 political qunllon IO be tcllkd bJ tntltorlal rnkkn11 
•nd Cnn1rcn-not couru). 

56. Sec Enablin1 Act ol Ohio, ch. 40, 2 Stat. 175 (180'1). Prklr lo Ohkl'1 atlml11lon, 
Vermont, Km1ucly, and Tmneott, the lint thrtt 11a1n added to 1he new unlnn, tttre 
admllltcl without lhc lmpmltiun t1I Ct11Mlldnm. Jee An Act fur 1hc aclmlalon ol TennH­
lltt, ch. 47, I Stal. 491 (1796); An Act for •hi: admlukln ol Vttmosu, ch. 1, I !1111. 191 
(1'74JI); An Act admlnln1 Kl'nlud.y, ch. "· I !11a1. 199 (1711). '°' an nplan•llon ol 
i:nablin1 acts alKI acll of admlldnn, 1tt Park, •uflr• note M. at 405 (enablln1 act 1uthor­
lrct c:onllllutional con.cntlon whcta.1 act ol admbalon ntifin admlllion ol 1ta1c: DU ol 
adml'Dirm nttd not be pnudt"d bJ mabllnc act). 

S7. Jtt' note fiO in/rfl (nampln of nlftdl1lom); Dunnlna, Ar• ll'll' JfoltJ Equel U•dtr 
lhc Conlfifulion1 ! POLITICAL SCI. Q. 425 (1888) (mnditions lmpoacd on lncomlns llall!'I 
In ninclttnlh ccntur7); Part, 1u/I,. nole Sf, at 406-10 (condldona lnipo«d,ln 1wmlie1h 
anturr). .•·. 
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hand, since the admission of Tcnneutt in 1700,11 CongrCM has in· 
cluded in each 1tate'1 act o( admission a clause providing th:1t the state 
would enter the Union "'on a11 equal (ooting 1vith the original States 
in all respects whatever."'• To eliminate the tension hcnvecn "equal 
footing" clauses and the conditions limiting the sovereign and political 
puwen of particular states after admission,'' the Supreme Court in 
the nineteenth and early twentieth centuries held the conditions to be 
either valid exercises of Congress's commerce or property pc.nvcn11 or 
state constitutional provisions that could later he ren1ovcd by the 
a1ncndment proccss.'2 

Nevertheless, the Supreme Court struck down one such co11di1iu11 
in 1911 in Coyle v. Smit/a ... The Conn in Coylr. upheld an Oklahoma 
statute n1oving the stale capital fro1n Guthrie to Oklahon1a (:ity against 
a challenge that the 111ove violated the st;1tc'5 enabling at:t. PlaintiU, a 
property owner in Guthrie, claimed that the statute contravened a 
condition in the act under which the state had agrttd nut to n1ove i1s 

SB. kc An Act far the 1ctmlukm of TcnMllltt, ch. 47, I Sl:al. 491 (l79fi). 
!'19. SC'c H1nn1, 1uf1'• note 9, al 52S-24. Prior In 1'mnc."IKC

0

1 admis..ic.111, Vl'rmonl and 
li.c111urky tttrc each "rttrh·nl 11KI admiunt inlo 1hl1 Uniun, a• a ~w a1MI l'nlirc ~111ht•r 
u( the UnitM Stairs of Amrrica." An Act (or the: A1hniulo11 of Vermont, ch. 7, I Sloal. 
1!11 (1791); An Act Admlnin11 li.t'nlucky, ch. 4, I Stat. llt'J (1791). 1bi1 lan11uaicc i1 drno111• tu 
Ou: tqual foudn1 tcrmlnolo91y, allhou11h the phratc Is '"'' t0t-cl c11.1licitlr. 

f.O. In rt\'IC'win11 the conditkms ltnlJi:JM.'11 on ll:1tn, one nlnrttt1Hh ccn111ry whul:n 
1u•11ntcd that "the tlK'Ory that all stain have: 1-qu;al puwcn must ~ n·K"••1kd as linalh" 
1klunct."' Uunnin11, •tt#W• IMlk' 57. at 452. Ma11y uf the Chlklitions cnmmutllY ilnlMIM"Cl 
UJMHI ihctKllin1 lliilCI. 1UClt as 1hc dut9n In kR"I' nawi11: .. bk rhcrs toll·lrcc fnr l111iu-.I 
St;atn citirms and uix ntnu·nMknt and mick•ut 11n111ric111111 rq1.ally, Uf', ,.,.,, t'.naMiua 
An ol (Duisiana, th. 21, 5 !. 2 SI.at. &II (ltlll), W\:'l'C an1unckd in Cu11an~,·· 1un~1i111· 
1iunal IM.IWCrL Other Ins cummun con<lhlom, such a• Jl.'tlllin."rrtenll lhal s1:11c c·1m,..itu· 
1iuns 1•rovidc thlll pwnuncnt utltcial1 be lilc1atc in Eu11lish, ue, e-«., Enahlill(ll'. Act ol 
Nc·w Medco and Arizona, Pub. L N11. 61-219, ~ 2, 20. Yi Suit. 557 (1!110). ur •hat 11ulut:· 
an1uus lllilrriairn he: 11rohibltc. .. I, tt:t:, e.i., Enahlin(ll'. At·t uf Utllh, ch. 1!8, fi '· 28 ~1:11. 107 
(IR!H), dicl not inwoltt mallcrt that were g..•acrallr \'il'WCd at that time: as 11uhjl"CI 10 ft-.lt·i:il 
ll'1'11blinn. See c. 01:_,..,. AMt:•tcAH (;on:•NMUllT AND l"OUTIC:S 4~,9.72 (4111 ..... 1. 19'.?fi) (\1'111 .. 
in d•htrc:nth ;ind ninirtc:cnth crntury diflt'rcd widely in scH-im11n• .. I d«lor;al u-quill" 
mt'llU); G. <.:urtit. A<lmluiun of ULah: l.lmita1io11 nl State Sn\·erd11:11ty by (A1m11;act •·i1h 
the: Unhnl Suitn 17 (1187) (opinion pam11l1ic1) (C.onstiuniun rncn·t"Cl tu Hates 1""''''' to 
cotitrul domntlc rcbtiont. includln1 puly1aaiy; Utah'• 1111wcr limitnl because ul tt·1ms ul 
c11n1pacl of adminion). 

1;1. U.S. CotcsT. an. I, I II, cl. ! (Commcrt-c dau .. ); id. •1-L IV, Ji !, cl 2 (IUfllK"rlf 
cl;autc); 1ee. e,a:., Uni~ 5talt'I w. Sandawal, 2!1 U.S. 2tl, !S (191!) (amdltinnt rtbdn1 lo 
ll'KlllaticK1 of 3flaln with lndl;an tribe• within cumrnrrce I"'~' cla111t); 5tnrus "· 
Mhnu.'Scna, 179 U.5. 2'l!, 250 (1900) (pruwl1ion1 rclatln1 lo fcdt'ral pnJ111trty wld1in 11t1wt'r 
111 di~111'9!ot' of pru1»c:rty). 

Ii:!. l.A1Jlt' w. smith, 2'll U.S. 559, 561 (1911) (dlduna): •t'conf, Brhtlc v. Pl'oplc, 2 J'rh. 
l~tK. 218 (1872); uc Mnnnd, fiof11lior11 b1 11 Slate ol Ilic Condilions o/ ih F.nobfini ·"'!· 
10 Cul.UM. L R.:v. 591, 6M (1910) (C'.,onKH'IS cannnl '"k«p • Stale In tutl'l:a(ll'.C ahl'f II 
comn into the Union"; lliilC can •lwa)'I ammd hs constitution). 

6!. 2'.ll U.S. 559 (1911). 
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capital before 1913." The Court held that under the equal looting 
doc.~trine Congresi cannot, ;as ;a condition of c11lmiHio11, either place 
lin1it;ations on the ptnven o( a lle\v state or clen1a11d the right to 
exercise powen over a ne\V state not authorized by the <:on5lit11tio11.11l 
1'he (:Ourt snggc..'Stcd (or the (ir~t ti111e that the ft)Ual footing doctrine 
derived its fort:e not n1crely fru111 the inclusion of an cqn:1I fooling 
clause in acts of ad1nission, hut also fro111 the constitutional i111pcr:tti\·e 
o( equality an100g the states.•• It i\JSerted tli:1t the 1vord• "this llnion" 
in Anicle IV of the ~nstitntio1111 ' refer lo "a union or States, equal in 
1xnver, dignity and authority, each comtK'tent to exert that reiidu11111 
o( sovereibrnty not delegated lo the United States by the Constitution 
iuelf."•• 

The holding in Coyle rested on notions of .. dual fcderalistn." llnder 
this doctrine federal and stale govern1ncnts \Vere vic1\'ed as fully in· 
dt.•pcndt'nl in tbe~r re!ii>cctive sphc1-cs of power, wit~ federal powers 
e1n11ner:1tcd hy Article I and all other p.-nvcn reserved to the st<1tcs hy 
the T<'nlh Amend1nc1u.•• As a result, Congrr5! cannot in an act of 
ad1nission diminish or impair the sovereign and politico1l po1ven o[ an 
incoming state, including the power to designate its capital. 1• 

rr1. Id. at &6!·64; see Enahlina Act o( Oklahoma, Puh. IM No. 59-2'4, § 2, '4 StaL 267 
(l~IUli). "fhc: conclitl11n wa1 nut Included in the 11;itc'1 CU'IHlilutiun but was odoptcd In a 
sc11;natc: ordinance. 2'.ll U.S. at 564.6,lj, 

tiS, 2'll U.S. lit 51!. 
ft6, Id. at SBO. 
li7. U"'S. CoHn. art. IV, I !, cl. l ("New Statct may be admitted by the CunQ:ms lntu 

this Union •••. ") 
68. 221 U",, at 567. 
69. The term "dWll kdcraU1m'" wa1 <Oinftl by Profeuor Corwin. k• L (".ociw1N, Tin:. 

Tw1uC11T Of' THI Su"CMI COO•T I (19'4). He UICd the lttm lo dncrlbe the )uclklal •P· 
11n1ach to fcdcnli1111 that prenllcd from the Taney Court to the Nt'W Dnl. Id. at SO. 

Many of the: Supreme C.0Urt"1 dccl1iom bf'forc: the New Deal rcfltttccl dual fc:dcnli•t 
no1io111. St:e, •.a: .. Unhcd S1atcs w, Butler, 297 U.S. I, 77·78 (19'6) (A1rlcullural Adjust· 
llK'nt Act uncot11tltutional became tallinc pu~r unnot be UtCd for fc:dcral rt11uladun in 
:arta rcscrm::I lo 11atn); Hammer w, D;.iKCnh;irC. 247 U.S. 251, 27!·76 (1918). owrruled, 
U11itt'd S1atn v. Dllrby, '12 US. 100, 116 (t941) (Act nf 1916 lo prc\·cnt lntcrst.ate u11n· 
1nntt in producb nf child labl1r unconstitutional al federal lntnnlon inlo stale malln•). 
St:~ 't"er•lt1 M. V1u:. Tin: STauctt.1•t: Of' AMl•K:.\f\I t'tllt.MUSM 68 (1961) (unckr du;al 
fc'tkrali1m, cxerdtc: of r.. .. kral IOl'l'fnmcnt's comtitutk>nal 1iowcn llmi1al by llate to\-.:r. 
c·iRnly; Tenth Ammrih111tnl fn:qum1ly lnnJknl to cuuall npft."11 contrc-'onlll Jlllwcr); 
«.:urwin, The P•uina 11/ Dual l'ccler•li1m, S6 VA. L Rtt', I. 4 (lgr.JO) (federal and 1tatc 
p;u\-crnmt'nts arc en-ordinate •Ith and r11112l 10 one another). 

70. 2'.ll US. al 57! (ID\~Rlan and political powen ol lnromln1 lllltcl cannot be ••con. 
•litutlcioally climlnilhcd, lm1»alrcd or 1horn away by •ny condltlont. compacts ur 1tlpula. 
tlo1n" In a('ts of achnis1l.,n). 

'Ilic cqUal footi111 doctrine:, hoWc\TJ, tlon not require the: cqnallty of 1ta1n In lhe 
manner In which thry e•erd11e 9tt\'l'rl'l111:n and polhkal powcn. t'cn t'llam11le, In 11H:l1 
11uitten lll powcn ddcplcd to the thrC'C hrandws nf IDn"rnmcnt nr tn local pnunmcn1, 
thr. arranscmcnu of the .... tn vary 1ul•U1ntially. Compore CAL CoN!IT. •rlL IV, V 
(dclcaatinic 1cncn.l powcn lo autonomous nl'Cuth-c branch; rdyin11 nt~ff'ly on ref. 
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Conversely. the t.'ttual footing doctrine, b.'lsed on notions 0£ Ml\'cr­
eign cqualily, 1ni~hl alw prohibit the enlargement o( the 1xnvcrs o{ 
particular states into areas granted by 1he Constitution to the n:11ion11l 
government. This invcnion o( the constitutional equal looting doc­
trine formed the basis for the Court's 1950 plurality decision in Unite1l 
Stales v. Texas." Al1hough ii did nol e~plicitly hold that Cungre" 
could not expand the sovereign and political powers of an incoming 
state in a compact o( admission, the Court plurality cited constitu­
tional reasons as preventing "any implied, special limiL'ltion of any of 
the paramount powen of the United States in favor of a S1a1e. "l:t 

Since 1937, the doctrine of dual lcderalism has httn replaced by 
th~rics of "cooperative federalism.'' tinder cooperative federalis111, 
federal and state governments arc viewed as sharing po\vcn and func­
tions, although national pawcrs and interests take precedence over 
state IOVCreignty.11 Consistent with this 1nore expansive vic'v of ft'deral 
sovereignty, the plurality opinion in TextJJ suggested th3t the equal 
footing doctrine "prevents ex.tension of the sovereignty of a St.1te'' inu1 

an area o( paramount rights o( the United States "from \Vhich the 
other States have been excluded, just as it prevents a contrJction of 
sovereignty ••• which would produce inequality among the States."1' 

en:nda) •ilh Lt. Coral'. art1. lll·VI {conlalninc 1pr«ffk and de1aikd dellmi1ation ol 
pnwe•'9 dulln. and ora;11nlia1km ol three bnnchf:"1 and of ~1 1o~tnm«:nu). Acldilion· 
allr. lhe couru ha..e hi~torkallr nlid:atnl rona:tt•K>nal powC'r tn cunlrul lhc fu1m:ation 
anti content of conllhuliom of stun rn1crin1 the:: Union. A• a rault, 11:a1l'I dilkr in 1he 
10vercl1n and political powns thef ellC'tcitnJ :al admiuic.n. XI' 1•. RJ5 JU/Ira. 1·1ie f'CIUal 
loo1i111 doctrine pcrmit1 rach 1tate alter atlmiuion lO ctww.c to C'r.ercitc tht' Ynk' dr· 
1rce of mwtdan and polhkal powC'n at evt:ry olher 1ta1e. Ct. CaK' v. Tof1m, !9 f, 
790, 732 (C.C.D. 01". 1839) f"truc cons1l1utlanal equ:alhy bctwttn 1hc 1tate1 •.• rw.IC"nch 10 

the 1l1ht ol each • , , to have anti enjoy the ume measure of local or ICll 10\'1:1nmcnt''). 
71. .9!9 U.S. 707, 719·20 (19SO); Jl'I' frost, Judicitd E11,,.nsion ot Sl'aWllrd Bound•ril'J 

Aa.o. SulnnnJl'd LAnd1, 10 N.Y.U. IN'l'M. L R1:Y, 235, 2f2 (1961) (Te•11s plurali1y u91td 
concept of .. 'convene equal foo1lns' "), 

Tl. !'9 U.S. at 717; Jl'e itf. •I 718 (Unltrd SU1n KSPf'lnllbilltln with ~IP«l lO "'forda:n 
com~. the wa1ins of war, the maUn1 of ttta1le1. dekn.: of the thorn. and the like" 
compel amchnlon that United 5t11t"1'1 1upftmacy owr tn.bnl mmt be unabridsnl). 

7J. SI'• ear.In, 111"'9 note 69. at 21 ("conpmilive n:mttpllml of 1he INkral rdalinn· 
lhlp'). Cate1 :afltt 19!7 ha\-e trOtttnl the COCO(IC'ratin fedc:ralist nntk>nl. 5'-t', r.i .• t'rt· , .. 
Uniccd S1:atn, 421 US. !Wi2, S47-f8 (1975) (lnlC'lft•11."nCC wilh 11ate allaln hf :atll•li<;utuu 
of l:A:onumic: Slahilia:atktn Act to Hate C'mp•ntt"H uphrlJ :al whhin r:a1ic111:il c1111Juc•luu;d 
t'r.C'rcltc of pc1WC'r); Uuhcd Slalt'I '· O:arby. !12 Upt;. JOO, 124 (l!HI) (l':ilr Lahor S1:a1Ml:atd1 
Act u11h('ld cttn lhoua:h ii affoctnl 1ta1c 10,·crda;nly; nadon:al a;o\~11uncn1 t::in "«~•rt In 
:ill mC"a111 fur lhe exr1dr.e of a 11nn1al powC'r0

'). Sre a;l'nl'rllfl.Y M. R1:..u:.u111, ·r1u: f'\<1 w 
ru1t:aA.L11M 21·2' (1972) (t1011s1ilutlon:il rrvolu1tnn nf 19S7 hra:an \"il'" ul lrdt"ul and 
ltalc coot1'l'l'Ollion i11 .. r111111h1K pn1t1:rarn.\0

' and In "p;iiuin111 1tal111t-1," a~ 11:it1• l'O"l.'11 no 
lo1ua:cr hl'lcl In im1M:dc or limit 11ali1111:1I puwcu). ·n11: Com·t ha!!, Rt'\'l'J1l11•1.·u, n•t'l·nlh' 
mco\nl lo limit nutiuns nl C1••1••u1hc kdenlism. 51'1' N:itfonal Lr:aKlH! ol C:ilic'I , .. l 1M'lt. 
f:.'6 UR'i. ass (1!176) (r("nth Amt:mhnc."111 alfirm:ili\-e limit •m cummc1rc l••""l"I" "·hc·11 
lca:i1ta1i-.n inlringl'I on 1t:a1t 1ou:rd11.n11). 

7f. 3'9 U.S. :al 71V·20 (dt:a1iun omillcd)_. 
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The y, .... ,u plurality, however, retun1cd to a model of dual (edcrali~Hn 
by a"s11111ing that exclusive federal control over the sc;ibed 1va.i 
nccc~~'·"·~· 

The (:oun in tflnbama v. Textu11 \Val misguide<\ in not addreMing 
the constitutional equal footing argun1e1u5.'' The reasoning in Tt.'1Ct1S 

required the Alabama Court to detcrn1ine whether the Submerged 
Lands Act undermined the constitutional .. equality of States" so as to 
make them "'di!l<rent in [the] dignity and power'" that they share as 
co-a'{ual mcm~n of the Union.'• Dccausc the Alabama Court did not 
consider the constitutional language in TtxaJ, the latter opinion should 
not be understood to bar aflirmative congrcuional actions that vest 
seabed rights in some states that arc greater than those enjoyed hy other 

states.'' 

B. T/1t ,~1a1111~ry Componenl of !ht Eq 1101 F00ting Doclrine 

Uhi1nately, the holding in United States v. Te~m•• must be viewed 
as tuniing on statutory, not constitutional interpretation .. Although 
the Constitution guaranttts sovereign equality to the states, 1t don .not 
ensure their. ccono1nic or proprietary equality. Because state sover­
eignty includes the right to acquire and to dispose ol property," and 
because the Constitution gives Congress plenary pawer to grant lcderal 
lands to the statc,11 equality either in size or in percentage of public 
lands held among the atalcs would be unrealistic." Acu ol admission, 

7S Undn dual frdnalltm. kdtnl and 1tatc Softl1lGXPt1 ~ ~ u ~ual1. 
IUln~mr In 1hc::lr inJqrc:ndmt ~ ke p. 857 sulw•. 1bc plunll1y, by walndnl 
hniicriinn •nd domlnlum. munxd to a Ykw of aieparatc and irockpcndc:nt aphern ol 
IO\-Ctnmcnt, which wa1 a 1oudt1tone of dual kdttaliaa lhlnklns. 

76. 547 U.S. 272 (19S4) (pa curlam). 
77, Sl!e note 47 1upr11 (Court may haw btllrftd thal there wu no equal loo1ln11: illue 

invoh·ed In pc•l·:ttlmi•iun 1nn1); Alabama v. Tua1, 147 US. 272, 211 (1954) (Dou1lu, J., 
dis!ll"nlina) (Court 1rca1al equal loot.ln1 n "lrlvolOUI and ln1ublt.1atlalj. 

71. Unhal Slall:I v. Tew.al. 3'9 U.S. 'l0'7. 720 (1950) (plur•llly opinion) (quotln1 Coyle 

v. Smith, 221 U.S. 559, 566 (1911)). 
?tJ. At moat. ronsthulion:al prindpkt mettly ante a ftbultnbk pmumpllon that 

min· compacts nf admluion pant equal •abed 1lshU. Sn p. 840 infr& 
t<I. ,,. U.S. 'I07 (t950). 
HI ThP 1la:hl 11 equal la the abKnc:c of coa11l11nlonal or au1u1ory lhahatk>M. lo 

that· ol an Individual dl..,;,.lna of land. SH, e.a .• South San Joaquin lrdratk>n Dbt. v. 
Neumiller, 2 Cal. 2d 48!i, 489, 42 P.2d 64, 66 (19!5); Bjn\c v. Arum, 205 Minn. ~I, 503, 

:an N.W. 865. eoo (1958). 
ll'l:. U.S. t:oNST. •"·IV,§ S, cl. 2 (propttty dame): •• Alabama v. Tn.•1. '47 U.S. m. 

275 ( lgs.f) (per curlam) ('"The power over the publk land thUI enll'Uli.cd lo C.On1n:a b 

whhuut llmhadom.'1 
83. State• cunendy vary widely In aeoaraphkal lilt! and In the ntenl to which the 

kder:al KO\'C'tnmi:nt own• publk land• within lhdr bounclarln. k•, •.a., Buat•u Of Ttll 
Cl.1111\US. U}i. l>t:r'T Of' CoMMPCr.. STATrn1CAiL A .. TILACI' Of' THI. UN~ STATU 1977, II 

t97, 227 (t!l77). 
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moreover, reveal a wide variation in the property rights posses5cd hy 
particular states upon their entry into the Union. Texas and Florid;1, 
£or example, came into the Union with generous grants o( public land11, 
hut tnost other states have received very limi1ed property grants fro111 

Congress in their compacts of 01d1nission.•-1 
Interpreting the statement in TexaJ that the equal footing doctrine 

has a "direct effect on certain property rights,"•• specifically on the 
right to exploit submerged lands, remains a proble1n. This finding 
can be harmonized with the holding in Alabama v. Texas•• only i( 

Textu is understood to have involved st.1tutory interpretation of the 
equal footing clause in .the state's ac.:t of admission.'' ·rhe at.:t did not 
discuss the submerged lands issue, so the Texas plurality raced the 
question whether the state could retain prior title by implil'.ation. The 
Court plurality held only that the Constitution prevented Slll'.h an 
implication. not that Congress could not, if it had so desired, have 
made an explicit grant of title.•• The constitutional language suppartcd 
the plurality's presumption that Texas had no greater property rights 
than other states. Such a presumption could have been rebutted by a 
showing of an express provision in the compact of admission that vcs1ctl 
dominion in the incoming state.•• 

The Court in Pollard's Le"ee v. Hagar1•• held that properly ri~hts 
to the beds of inland waters belong to the states.•• The Tidel11n1b C:1ur.s 

reached the opposite result ror o[fshore lands, because "natio11;1l in-

8~. Unlike other 11.all'I, 1'rxa1 w~• ;iillowed to retain its vac;anl and unappro111i;ilc.'tl 
lands. This ttu•ntion wa1 1ic1minctl 111 ur1lc:r 1hat lhc llalc would he able lo 11ay lln: 
tkbu and liabilities It h~d incurn:d a1 a Rr11uhlic. Jc1lnt Rc.·1olu1iun lor anm·xin111 Tcx:as 
lo the Unhc.'11 Slalc.'1, J. Ru. 8, 28111 Cun111 .. 2tl Sc111. 797 (IMS); Jre P. GA"IU, H1noav OF 
l'u•uc I.A.No I.Aw lh:YfUIPMf:NT 316 (19fi8) (at admiuion, t'lorida was x1·anlt'tl fi:!•;~. 
l.o11i,ia11a s113, and Alaska 28'}~ of public bnd areas with rrmai11dcr 1elai11t'tl by lc.'tklill 
suu~rnmcnt). 

85. 33'J U.S. at 716 (plurality u11inion). 
Bti. 347 U.S. 272 (l!Y-'4) (1Jrr curlun). . 
87. Se-r Unllc.'tl Slates v. Trxas, 3:19 U.S. '107. 715 (19SO) (1tlurali1y u11iniun) (11lurahly 

hrld that do1ul11ium over Trxai1 a:ahcoel \'t'ltcd In kckral aun~1 t1tlk'lll ht'C'a1asc " 'n111al 
loo1i1111' dautr ol the Joint Jlc.'IUIUtion atln1ittin1 ·rt:xas lo the Union cli11M~'I ul · • · •lie 
cootn1Y<"rtY"' ol conlrvl owr •mi). 

RR. See p. 8!8 JUfJr•. 
M!I. 'fhc "J'u;•s 11lunlitt· found lhat 'fcxa1'1 hl1101ic:al pWlif ol dnminium, while a 

Rt•11uhlit'o o\·t·r its lluc:c marine kaau1:s scaht'tl was h111.urficicnl lo tl\t'IHlllM' the 11u'Mlllllt· 
tiou thal 11.tk·h 1lnmi11l11m had bc·M1 relhl11ubht'1I. lluilt'tl S1a1c., '" 'l'cxa11, :IJIJ 11.S. 707, 
717.11t (19;.0). Snl""'"llM'lllh', lhc .Af•iur Coul't held that (A111111·c11 had c·xt•ni'.'11.'tl. i111 "p:ala· 
mount n:aliomd p11wc•11" hy 1ta11slt•ninic •-;1lx:d riRhls 111 lhc llillc.'S h1 lhc S11h1nt·1al'tl 
l.:1111111. All. Unilt'tl Sl:alt'll \', MahM', -t:.'O U.S. !;IS, !l!.!4 (197!'1). It thus a1•1>t·a1·1 that Cunl(ll'!oli 
c·a11 tli,.;au1w ll'th'1·al 11mt1ul t:o11fl:nc1I by the c.-c111al l1•1th11 dudrhic o\cr lhc at·at-.,1 
hordc1iul{ :111y state by an c.·x1•rc."11S p1uvi1iun in the coni1>.;1cl of admission. 

!IU. 4i U.S. (! How.) %12 (1845). 
'JI. lei. al 2!0: sec p. 8:50 supr11. 
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tcrests, responsibilities, and therefore national right1 are paramount.••02 
The A la/lama Court assurned, lvithout so deciding. that seabed rights 
were mere propcny rights.•~ The failure of the A l11bnma Court lay in 
not overturning the holding in the Tidelaruls Ca.ses that seabed rights 
were inter~ts "so subordinated to politic;al rights as in suhstance to 
coalesce and unite in the national sovereign.''•• Hy upholding the 
rcderal power to cede submerged lands. the A lnl1an1n Court overturned 
the reasoning of Texa.s•J that although "1/u111inium a11d im/1eri11m are 
normally separable and sep.1rate," in some cases "property intercs1s arc 
so subonlinated to the rights of sovercigruy as to follo'~ sovereignty.''•• 
No appotrcnt reason exists to allow the separation of property rrom 
sovereignty in statutes like the Sub1nerged Lands Act, while preventing 
such a separation in acts of admission. 1'herefore, the constitutionally 
basal prnumplion ol federal control over the seabed imposed by the 
equal footing-doctrine can be overcome. Puerto Rico need only secure 
Congress's agreement to an express grant in iu act of admission. 

Ill. Seabed Rights as Property Rights 

The Court has ruled that a grant of three marine leagues to some 
states dors not undermine the constitutional equality of states.•' The 
question rc1n;1ins whether a congressional grant o( seabed rights of 200 
n1iles to Puerto Rico on adrnission to the Union would be an uncon­
stiuuion;1I ":.uhtraction in favor of" Puerto Rico "rrorn the national 
sovereignty of the llnited Stat~."•• Sul'.h a grant lvould not, however, 
co1npro111isc national supre1nacy,•• for the right to exploit the seal.cc.I, 
under both American and international law. is alienable.100 Such a 

!t2. Unhnl State• Y, California, 5'2 U.S. 19, 56 (l!H7): Kt Unltnl Slain v. Trxa1, !:19 
U;S. 707, 719 (1950) (Pluuli1, opinion): United Slatn w. Louisiana, 559 U.S. 699, 70.f 
(1.150). 

!JS. !47 U.S. at 275 (JJrr curiam). 
94. U11itt-cl Stale• .-. Texas, 559 U.S. 707. 719 (1950) (plurallt' uplnktll). 
9~. Sre ••• 834 IUflnt. 

00. :it:it!I 11.S. at 719 (ph1rali1y 111>hilon) (foutnnlr umhted) • .Bui cf. p. MO JU/JJtt 
(h:a1mo11iti111{ 1n11lu of Alo"'1ma :ind TrJ1as). 
, 97 •. Alabama. v. Traa1o !47 U.S. 2Tl, 273.74 (19!'t4) (ptt curiam) (uphuklinR com1itu. 

llouallty 11f SllhntC"rgnl I.ands At'I). 
!Iii. llnilt'tl Stain v. Texas. !3!J U.S. 707, 719 (l!Y.'°) (plurality n11lnlun). 
!1!1, . Tn il\'old cunlusl11n, lhis dixuuiun wlh u.: national "MllH't"mae'" In n·frr 10 the 

110\·1·n·1icn1y of Ilic IL-clrral a• aa:iln" 11~. slalr 1U\'t'fh1111:1111. 'lllis cuncl11l hnuht .. fc.'tlci:il 
~1111u·ma.1:y in lhc aH'as deM111ua1rd l1y lhc Comth111io11. TIM: Wtttd "1tJ\'l'h:'iiCnlt"' In the 
lllll'lllllU011al .:111C cknu1cs lhr 11ll'11ary JMIWt'l-s t1f hMlh·ldual 1ialiun1 ;as ag:ai11st une 
11uoll1er and will be uKd as IUCb thn•u1hout thb dilcuuiun. 

JOO. St't' I'· 1154 1upro: p. Ri3 irtlr•. 
~'he <:.11n1nonwc-:illh ol P11t·t·10 Rim can rlailn the 1tl\l'n·l111n' '11Kl1l ,k1 l'•l•lurc and 1·•· 

11lmt its ll':thcd ondtt i111cr11atlu11al law. 'llae Cunllnc11llll Sht•lf· (A11!ycntiD11, 1upro nolc 
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grant 1hould be upheld against any equal looting challenge by oth<r 
statcsi•s or by the Justice Dcpartmcn1. 1• 1 

Congress, a court should hold, can alienate seabed rights in any way 
it chooses. Jt may, for example, make such an express provision in a 
compact of admission, because a commingling of sovereignty with 
property rights is no more eSKntial in the 200-milc zone than it is in 
the smaller zone at issue in Alabama 11. Te:xas. 1•• Any other conclusion 
would be at odds with principles of American and international law 
that have rttognizcd not only the difference between impcrium and 
dominium over the seabed, but also the difrerence between sovereignty 
over the sea and sovereignty over the seabed.a•• 

The Truman Proclamatio0,•0• the £int claim by a major coastal 
nation to righu over the continental shelf and its resources,••• avoided 
use of the word "sovereignty" and only re(erred to "jurisdiction and 
control" in order to signify that the United States' clain1 cxtended 
only to the right to exploit the rcsourccs of the shelf, not to sovereignty 

4, whkh the Unltrd Stain ha1 ntlfied, 1ta1n that N(t)he ma1tal Suite excrci91:'t nvcr 1hc 
rornincntal thclf to¥ttei1n rl1ht1 lor 1he purpose of explorinf( it and <''t11lui1in1 lu 
nuural rnourttt. .. id. an 2(1). In the North .ka Co"linen111l Sl1elf Cous, tht lntrrna· 
donal C.Ourt ol Juatlcc hrld that the ri1h1 to e•plorc the contin"ntal 1hell aml exploit it1 
natural rt.,urttt wu Inherent in the C0011UI Sutc-1~ rlahu nlstnl "i/•10 farlo anti ab 
inilio." (1969] l.C.J. 4, 22. One 1tudr ha1 Cf1ncludrd that 1he curr<'nl Unilnl Stat1'1 daiin 
IO lhe continental 1hclf of the Commonwealth dcparll from pK"\'ailin11 intcl"n::uional law 
and practice undtt whkh O\~rx.11 dl'PJ.rtmenll and allOCIUal stain, wi1hout rrpu·r11ta· 
tlve ,-01n in metropolitan 10,~mrncn11, exercltc control o~r the co:n1al k'alJCd. -.·. 
fuNC•, CoNDOL or SU RuouKF.s •Y 5t:M1-AuToNOMotJ1 5TATU 27·29 (1978). 

A coallal Stue'1 exdwlve rl1ht to nploh the .::abnl de~ not 11rcrlude It hum 
tran1fcnln1 Ill ri1ht, at lon1 a1 the conxnt 11 e1.pKU, Continental Shdf Conu·ntion, suf1r• 
note 4, art. 2(2). Therefore, under International law, Puerto Rico and the Unitt•tl Stain 
can a1rtt In a compact of adml•lon who will rcc:choe 1he benefill of c1.ploilin1 the 1«:a· 
bcd. Sec Submer1t"d Unds Arri: He•rin•s on S.J. Rt's. IJ, S. %91, S. 107, S. 101 Am,,1d., S.J. 
Rf'J. 18 Befort" the Conun. on Interior 11r1d /ruul•r A/f•irs, 8~ C.On1 .. ht Scm.. 10fi6 (19~S) 
(Jad Tate, lkpu1, Lqal AdviK"r, Dcp'1 of State) (International communh, lllKonccrncd 
about wa' Unikd States dh·lck1 ht rishu over rahed with 1c.atn) (hereinafter cited at 

He•rinss on Submersed UndJ Arri). 
IOI. In Alabama Y, Tella .. 547 U.S. Z72 (1954) (prr curlam) stain chalh:ngcd a di1-

proportionate snnt of wabcd rl1hu 10 othn lbtc:s, ~fl p, 8SJ su/'fa. 
102. The Justkc Dcpartmmt broqht the 1ubmcr1ed lands Otl"I challcnRiRR the right 

of Gulf llillCI to the: lhrtt marine lca1ue1 llmll kc Unhcd Slain v. Florida, 36J U.S. 121 
(1900): United Stain Y. Louisiana, 565 U.S. I (1960). The extculive need nol a1rcc with 
a con1rcuional 1rant ol tcabcd ri1ht1 lo a 1ta1c and could lhcrdnre tcck to oV<'rturn a 
ain111:rcnion.al 1n.n1 In a compac:l of admlakm. Cf, Veto of Bill Concl'n1int( Till<' tu 
Olfshorc Landt, 1952·1955 Pu•. PAIPUtl 579 (fruman velo of finl Submcr1ct.I Lands Act). 

IOS. 5fi7 U.S. 272 (1950) (per curlam). 
104. Se• Daniel, SowreisntJ •11d OwHership in th• M•r1inal Se•, 5 BA.Tl.oil L Ra;v, 

2tS, 2fi8·SG (19SI) (dl1t1nc;llon belWttn owncnhlp of ttalJCd and 10vcrcl1n1y over w:11cn, 
and duill rlshts In milrs1n.al .ca). 

105. E•cc. Proclamation No. 2667, 5 C.F~R. 67. 61 (1945). 
106. Jt"e A. Slnjcla, La.nd· Lnd.cd Slatn and lhe C:Ontemponry Ottan Rcrh:nc SOS-05 

(1978) (1mpubll1hal JS.D. diacrullon, Yall' Law School) (on file with Y•ll' I.aw Juurrt•l) 
(pricn to 1945. few dalm1 lo conllnmtal shell mack and lhme made larscl, concerned 
with fi1hln1 conm:rwatlon). 
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over the sea.10" Both Congress and extcutive orricials premised the 
Submerged Lands Act on the separability o( national supremacy and 
property rights over the seabed.101 Finally, the separability ol property 
and rull sovereignty rights in the high seas was recently evidenced by 
American creation or a 200.mile zone of "ex.elusive fishery manage. 
ment authority," in which the United Statn claimed the power to 
regulate on.e resource of the high seas without aSKrting 10vereignty 
ovcr the area.'" 

The Court in United Stat<1 v. California110 viewed the possibility ol 
international obligations concerning the seabed as bolstering the neces­
sity (or national control of the area.111 The international community, 
however. has generally followed the American view that sovereign 
rights over the high seas arc separate from exploitation rights over the 
resources of sea lan;ds.111 · 

Article 2 ol the Continental Shell Convention.-0! the 1958 Geneva 
Convention 'on the Law of the Sea accorded to coastal states the CXclU· 
sive po\ver to exercise "over the continental shelf sovereign rights (or 
the purpose of exploring it and exploiting its natural resources." 111 

The Informal Composite Negotiating Text of the ongoing I.aw of the 
Sea Conference incorparatcs the sa1nc provision of coastal state right 
to explore the shelf.11 • Neither provision in any way prevents a coa'ital 
state fro1n consen1ing to alienate these rights.111 1be C.Omposite Text 

107. [,..;cc, Proclamation No. 2fo67, 5 C.F.R. 67. 68 (19fi5); id. f''lbe <ha.r:11c1cr a.1 hi1h 
was of the wul'n aboft &he continental lhelf and &he rl1ht lo their frtt and unimpeded 
navi(llHion arc In no way lhus aUrcletl.1 

108, See,._.., Hearin&• on Jubmcr1cd Und1 Acl, Jfl/lra note 100, al 512·l4 (Dou1la1 
McKay, Sttrctary of Jn&crior) (Unhcd SlJllC:I conuoll 1ubmersed landL ttrardlcu of 
properly rla;hu): S. JltP. No. IS!, 85d Con1., hl Snt. 5·6, rl'twinted in l195S) U.S. Coot: 
CoNc. • An. N1w1 1474, 1479 (Submc:rscd La.ndt Al:I 1rant1 pro1w:rty ri1h11, nol con· 
1d1u1ional rights). But ice pp. 846-47 infra (fcdcnl rowcmmcnl by lavuklna: eminent 
domain can r«aplute any tea.bed annu). 

109. Fi·h•:ry Con1erndon and Manaaemmt Act ol 1976. Pub. L No. 94·265, II 101· 
102, 90 S1.11. SS& (codified at 16 U.S.C. §§ 1811-1812 (19'76)). 

110. ""' c .s. t9 (t947). 
Ill. ,,,, ll 55. 
112. S'" 4 M. WHITt:MAN, DtcUT Of' )NTUNATIONAL I.Aw 189·882 (1965) (de•clopmcnl 

and accr.111ance of cunliRC'Htal shelf doculne). Some natk>ae <Olldnuc to daim lh:al lhe thdl 
11 inscparablc frorn the hi1h 1ra1 and thttcforc: not 11.1bjc(:t IO approprla•ion. Sec 2 Third 
U.N. {;onfcrcncc on the Law ol 1hc Sea (C.raca1, Vt'M'L.) (11th m111:.) 1~2. U.N • .'iAILI Nu. 
E.' 775, w.fi (July 29, 197fi) (Mr. Upa.dh,ata, Nepa.I dclrt:atc). 01hcr natknH hawc claimed 
IOVl'rei1nt' over holh tl1e shelf and thl' hl1li lt'al. .kc I s. I.AT, R. CHllllClllLL • M. 
No•PQUl!.T. Ntw D1UCTtoNI IN THt LA.w or THE SU 15·10 (1975) (Bradlliln claim ol com· 
pkte 10vcrcl1n1,). 

I IS. (:Onlh'tt'ntal Shdf <:.orn-cntlon, sut>ra no&e fi, arl. 2(1); u• id. ert. • (rltcht 10 n:plnll 
ahelf to Umlll of c•ploltablllt,); id. art. J f'rl1h11 ol lhe co;iatal Stale owr lhc ccmlincntal 
shelf do nol affect &he lc1al llalus of lhl' 1uperjattnt WUl'r1 u hl1lt ci:n'). 

114. r:ompc1shc Tnl, 111pra no1c 4, arll. 76. 77(1} (coastal etalc rl1hl lo npk>lt tcabcd 
up to dbtilnce of 200 n:autkal mlln). 

115. See id. art 77fl) (ri1l111 lo 1hclf e•clutlve unln1 ftPtoratlon mnscntal to by 
i:oas1al stale); Continental Shelf Conttndon. 1u/Jr• note 4. art. 2(2) (l!flmt'). 
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also proposa the creation o( a 200.milc economic zone II• under whic:h 
coastal states have absolute rights "(or the purpose o( exploring and 
exploiting, consening and managing the natural rnourccs, 1vhc1hcr 
living or non-living, of the sea-bed and subsoil and 1hc snptrjaccnt 
watcn."111 In 1hort. the right to cxpluit the ~abed, proptrly defined, 
is simply a property right not nttns.-.rily comn1inglcd 1vith nouional 
suprrmacy. Thus a grant to Puerto Rico of :seabed rights at admi~'ion 
would not be a "subtraction in [its] favor ••• from the national sovcr. 
cignty of the United Statcs."111 

IV. Seabed Grant Proposal and Its Limitations 

The equal footing doctrine's rebuttahle presumption of national 
proprrty rights to lhc seabed makes the right to exploit scal>Cd 1·c. 
sources a ncgoti;1\Jlc condition in Puerto Rico's bargaining (or ;ul­
mission.11• Therefore Puerto Rico should seek a spccilic gr;111t o( sril· 
bed righu in 3 compact of admission. The fnlcral ~ovrrnrncnt can, 
however, constitutionally rrgulate or terminate the rights to rxploit 
the seabed accurcd in a compact. The main protection avail;ihlc [or 
lhc island against a "taking'' of its seabed rights is an explicit ralcula· 
tion of just compensation in its compact of admission. 

116. Thr tmnOIDk &one b an area '"200 nautical mikt from. the ba1ellnn fmm which 
the: brc:ac.hh ol the ll"rrltorlal .ea 11 IDC'.11Urnl." Compcnitc Tnt, •Mt.rr• note 4, all. r.1. In 
11.r rtonomk runr thl" coastal ltall" h.11 ab90lutr ri11l1ll o( nptuhattun, ser nutl" 117 
in/r•, and jurbdktiun for l,Utl"*-'1 of rt'll"an:h, cnvindlmc:ntal prnrrvatiun, and cull· 
11ructlon, srr Com11ushe Tc•t, .1ut.rr11 note 4, art. 56(l)(b). 

117. Composite Te1lt, .1uJ1ro notr 4, •rt. 56(1)(a). Control OVtT the economic: 1nnc: .11MI 
c:on1rol ovn lite cc1111inrn1.1I 1hrlf invoh~ a concumhant 200·mile limit. Ser id. ar11. 57, 7Ci. 
Ahhuua;h M1Wtti1n rl1l111 for l"l.Plull.1tic111 pu111o!ll"I arc .1lnolu1c: In tbr shelf. sire id. arl. 
77(2). cuattal 1Ullt'I nc\-ctthck·u h:n-c an aHirmatl"e duty under crrtain cnnditiont to aivc 
accTtl 10 olhcr St.1lr1 in thr C:C:fHMJmic: iunc, 11r, ft .... id. art. 69 (land·lotkcd 11alc

0

1 ri1hl 
lo ll:trtkipatc: In e•1,loltation of ft.'QIM1mk ronn of acljoinin1 coastal llaks). 

118. Unltc:d Stain v. Tcaa1, SS9 US. 707, ?19 (l!YA) (lilur.ality opinion). 
119. Purrto Rico's bar1<1lnln1t puslUon would hr ttren1thcnnl if It cunld cstaloli~h 

ownc-nhip uf the tcabl"t.I at a commot1wnllh . .Mc: notes 5 • 100 111/n11 (mr1tro,·c-i-sy uu:r 
ownl"nhip of bl:11nd'1 trabrcl; l1land'1 ri1l1t to continental shelf under lntc:rna1iunal law). 
<:0111ttt•·11r.1nt to lhr tl:iilrt In 1hr Submc~I Lands Act nr 19."o.1, Pub. L No. BJ.JI, § S, 
67 Slat. SO (codilicd al 4S U~<li.C. I Ull(a) (1970)). was m11tlv.1tcd by a dniie In tc.'Slorc 
hi11urk title: lo tlll" 1lall"I. Sc:r nule 58 1u/J'to. Historic title: h rMtl, howe\-c:r, nrcc.·-.a1y 111 
rucllu llico01 dcm:11nd1: con11:n"SSion.1I power to Utlr kdc:nl l:11nd1 It "'11k11arf0 and 
.. wilh<H1t limlta1M111." Alabama v. ,l-1lat, Sf7 U.S. 272, 27!·74 (1%4) (1icr cutiam). In 
cc111struiua the 5ubml:•tnl l~nd• Act, 1t.r Courl rclicd cm hhlork Litle lo the ll"alxtl uc1h 
In srarchin1 fur cut11rnaiunal intent to 1r.ant submcra;nl landl to thc 1ute at admtuion. 
:ke note 41 ••Pr•. t·cdc-nl control ul the bland'• Kalxtl tl"IDDrttt while It remain1 a 
cummonwc-ahh would not bar lhr bland from daimln1 the l'ftDtlfttl at thc tllnl" It ll'C'kl 
admblion. 

844 

Puerto Rican Seabed Rights 

A. Considerations for 11 SJ1r.cific Grant 

Pucrtn Rico may Sttk to i11cludc in any comp:1ct of ad1niuion 
language granting the island the right to explore and exploit the 
n.1tural re~ourccs of the Kalxd to lhc extent rtt:oAnizcd l1y the inter. 
national co1nmunity.12a In onlcr to ensure that lhc gr.tnt o( scal>nl 
rights to Pueno Rico \viii be 111fficicntly spn:ific, lhc language used in 
other grauu of seabed rights should be rcplicated:•ZI "The term 'nat. 
ural r~ourccs' inch-ides, tvithout limiting the generality thcrrof, oil, 
gas, and all other mincrals," 122 including sand, gr&1vel or corat,•:i and 
all othr" living organisms sedentary to 1hc scabcd.12• Puerto Rico's 
demau. ·. -hould seek to cncon1pass all rights recognized Uy the United 
States i11 111tcrnational agrccments.121 The grant should also follow the 
Submerged Lands Act in allirming the impcrium rights of the United 
Statcs.121 • . . 

l:."O. Cuncnt .lnlrrnadon:al bw f:amn lhr ftt()lnhion of 1uwttl1n rlP:hll ottr 200 
miks ol K"alK"d. Mi: 011m1101ill" Tl"1.I, 111/Jr• nutr 4, arts. ~ S7. Al minimum. Patrrlo Rico 
could M.Tk 1hr. 1ia;hl lo l"1.11lnre h1 .. ,.bnl 10 1hr limits nf n1ihdt,.bilily, trr note S 1u/•r•, 
a 1i11:h1 rn.·u11:11ircd in the Contint"nlal Shclr Conw-ntion, .1uprG note 4, •rL I, whkh tl11: 
Uni1nl Sl.111·1 1111 ruillc::d. R.11ificati1K11 and Acnuions 10 the Conwmdon1. U.N. Doc. Sr. 
Uc.JS R1:v. I (Apr. 12, 1961). 

l:!I. 11 is bttund the taitic of 1hls Note to propose the nacl l.1n1ua~ of a 1nl.nl 
1tTant. Such bniiuaac will m1ulrc r1.tc::nal\'e nt111>1bticin1 btt:aUll" many prohlt:mt ol def· 
lnition and juri:1111ictlon nbt. Cf. Notc, /urUdidifJ• Owr tM SraWd: PrrUdrnl ,..edirr•I· 
.\·1.1r c:onftirt1, 12 U••· L ANN. 2'11, 297-9J (1976) (nublishmrnt ol batl"lint"t from whkh 
to llll'.lsHrr 11:111e control, 1hihin1 of c:n;istlinl"I, and pollullon an1I mvin11unrnul controls 
an: lssun curn-ntly In dispu1c lwtWttn kdrnl and 1ute 10W"rnnw11t1) .. In addition, ii 
dll" Unitnl St:un wrrr 10 tian an inlM1Utional a111:cmmt tucb u the C'.nmpo1ilc: 1't"J.I, 
u1/1ro note 4, bdnre the: i.&;and'I bid lur 1Utetw-1, lhc bnaua1r of • Kllbl"tl 11nnl wuuld 
ha'-r tu .1rruu111 few any intcrnatiom1I obli1atious the lnknl IQ\"l"tnmc:nt had Incurred. 

122. S11bmi.:rl('d Landt Act of 19S5, !i 2, 4S U.S.C. I ISOl(e) (1970). 
12J. In d1r Convct·:ancr ul Submcrac::d Landt to 1"rrritorin Act of 1974, Pub. L No. 

9S-4S5, § I, "8 St.11. 1210 (cuncnt wnlun at 411 US.C. § 170S(a) (Supp, V 1975)), the: lh1itc:d 
St:ucs g;nc Guam, die Vh·1ei11 hb1Ml1, and AIDC'l'ican Samoa thlr lo their mara.lnal a:a. 
·n1c 1unt cllttpted oll, ps, a1Ml other mincrab Imm lhr pant but lnduckd "c:ural, u.nd 
and ll'a\·d." 'l'hr lnc:h11iun of bo1h 1tl1n1e1 In llll" pro110ll"d 1nnt would lc1n'C no du11bt 
;as 10 thr mcanh11 of rurrto Rlcn't demandt for Hmhw:1-al tc:tOUrcct." 

124. Composite 1·c11t, s11/"11 note 4, art. 77(4) (natural rnourca of ahdf Include: "llvln1 
urxanl1m1 bdon1ln1 to Ktkntary 11)('Cin"'). 

125. 1'hc 1·lght1 could lnc:hMlc: thOM:' a1rrcd 111-an In the: C'..ompcHltc Tr111, .1utms notr 
4, if II thcmld hr 111tlfltoJ nr In lhc <.:..111tl11t•nUI S~ll 0:111ttntNK1, 1ut.rr11 note 4, whkh 
hH alrndy bttn nlific:d by thr United !hatn, U'e nolr 120 tu/Jr•. 

126. Suhmc:'Kl'tl l.and1 Act of 195S, I 6, 4S U.S.C. I ISl4(1) (1970): 
ITJhc llnitrd Stain n·1ai1ts all Its na,·l11:.11ion:ll 1l"n·i1uilc a1MI ri111bt1 In an1I pio•c:n of 
nitulation and <1111trul uf uid bndt .11MI n.avicalilc: walc:n f11r tl.r con111tu1M111.1I pur· 
l''P.M:I ol commc.·n-.'o 11a,i11:ation, na1lun:11I drknK", and lntnn:i1N111.1I allaln, all of 
whkh mall hr paramount to, IM1t ~h:iill not bl" dttmcd 10 lnclUlk, proprk1ary rhthb 
ol '1w11t·1,hlp, or tltr ri1hl• of m.1na~mc:n1, adminillrallon. lraslns. Utl", •nd cktttop. 
ITlftnt ol the: lands and nallnn:iil rc:•iurttt . , , W'llnl In •• , thr rt"q'll"Ctltt S1.1tr1 .. , • 

Conarn• ,-ic:wftl thll ll"Ct6on a1 1upcrOuom. but lncludt'tl It In the Ac:t to ufquard a1almc 
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B. Tlie LimilJ of a Gra111 to Exploit Seabed ReJourceJ 

The seabed is directly related to federal exercise of powcn over 
national defense, the conduct of foreign affairs, world commf'rcc, and 
navigation.•:n Jn order to effect these constitutional powers, Congress 
is empowered both to enact laws regulating the seabcd1:• and to take 
state submerged lands.12' Congress can, thcrc(orc, subsequently reg­
ulate or take back in exercise of its constitutional powcn any right that 
it might grant to Puerto Rico in iu compact of admission. 

Such ttgulation or taking after admi5Sion is highly prob.,blc. Federal 
energy and environmental policies have rn:cntly led Congress to r~u­
latc sealxd mining. 110 Treaties involving the scabm will likely limit 
cx.ploitation by guaranteeing freedom of navigation and cable place· 
ment.11 ' 

The one safeguard that would be available to Puerto Rico ii Con­
gress were to take back seabed rights granted in a compact of admission 
is that provided by the Filth Amendment: any taking by the lcdcral 
government to execute its constitutional powen must include just 
compcnsation.111 If the federal ~ovemment acquires ownership of the 

&he nallonal tottrelpty concnn1 c:r.p~ In the Tidelar1ds Coet. See Hiterincs on Snb· 
rnercitd Lands ACI, suPT• note 100, at 1568 (~n. Jaclton) f'(Tfhe con1dtuliunal provisio11 
, • , i1 purely surplus anyway. If we haw c:r.dmiYe rishll untkr the Con11hu1ion, 1h1,.•n: b 
nothln1 we can do to chanae It,") 

121. The Kla1ion ol the w:abftl to the ncrcl1e of thCIC' important kdcral powitn 11 
cvidencnl by 1hc dlUiculdes 1hat concerm whh military defense, forcill'.n affalu, cum· 
m<"t«, and na,·lption created in tkvelopin1 a coml11rnt United Slain pnlicy on II..- law 
ol t~ w:a. See Hollick. Buritaucr•IJ •I Sita. In N11:w b.A o,. C>a.AN Pou11a 1-2 (A. 
Hollick le R. Osgood edt. 1914) (law of w:a encompaun complex amy uf iuun thiu 
resulted In 1hiftin1 American policin). 

1211. Site, it4., Unhnl Stales v. Rands. '89 U.S. 121, 12! (1967) f'p:1wer lo rrt1ulatc 
n:u·i1a1ton confc111 upon the Unhnl Statn a 'dominant 1rrvhudc''" that em1K1wcn it to 
talc 1ubmcr1nl lands wUl'wut comprnudon); United Slatrt v. Viralnia Ela:, • Power Cu., 
!6S U.S. 624, 627·28 (1961) (similar). 

129. Seit, ..... Oklahoma ex rd. Phllllps "· Guy F. Allimon Co .. SIS U.S. 508, 5!4 
(1941) (Conllftl mipowettd to Lake slate's 1uhmrrscd l1nd1 Jn cxrrcl!llC c1f commerce 
power): California "· Unhcd Slattl, !95 f.2d 261, 268 (9th Cir. 19611) (Unhc:d Slall's can 
condemn s1a1c'• submc1'C'f lands bul must pay compcnu.lion; land. not \'aluc:h:ss lx'causc 
submcr1rd and unwed). 

150. Site 4S U.S.C.A. I 1548 (Wet• Supp. 1978) (u.(cty rqulatlons for nploilalion of 
outer conllnrnlal shell). 

ISi. See (".ompOiitt Tcxl, Ju,,r• hOle 4, art. 58 (fm:dom ol navi1allon In ec:mmmlc 
ronc 1u:.1nnttttl by cc.a11al 1tatn); id. arL 79 (rithl to lay 1ubmarlnr cabin anti 1•ipdinc1 
011 cnnlincntal .eit'lf ai'Tn tu all .igna10rkl). 

IS:.!. U.S. C'.ol'llsf. alDl'nd. V f'IM>f 1hall Jtrh·atc properly be taken for puhlk Ult', whh· 
UHi ju1l cumtK'lhiltlmf'). Ahhcn1J1;h h na..·d not cvm1oematc." 1t:11c:'9 for tuhtnt'fKt:tl lanclt 
lakt'n fur the puri11~ u( 1T1ula1in1 navi1atlnn, see oott' 128 suttr•, the fc'dcnl 11'.0\'rtn­
nK'nt m1n1 pru,·klc cum1»l'nsa1ion for the rondl'mnalkm of 11atc propnty for any nlhl'r 
1•11hlic purpose. $eit. c.~ .• United Slatn "· Carnucl, !29 U.S. 2SO, 242 (l!H6); California "· 
Unhed Slain, S95 F.2d 261, 26!-64, 264 n.S (9th Cir. 1968). 
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Puerto Ri,:c1n seabed or regulates it so as to constitute a "tak.ing,"•11 
~ucrto ~i~o s~ould be ~cimbuned. Although cnvirontncntal or naviga­
uonal hm1tat1ons arc hk.ely to be viewed as rcgtilation and thercrorc 
noncompcnsable, 11

• American alienation of seabed rights by treaty 
should be treated as a taking.•11 

Even though there must be compensation for any taking. Puerto 
Rico's property interest in the seabed might be undervalued. To en­
force the constitutional mandate of just compCnsation, courts rely on 
"the concept of market value: the owner is entitled lo the fair mark.ct 
value of the property at the time of the taking."11• The "highest and 
most profitable use for which the property is adaptable and needed, 
or is likely to be needed in the near future" must be con!idcrffl in 
determining the fair market vah1e.•:n Future use ntust be within a 
reasonahle ti111c, •1

• bit.led on a known and provable markct, •3D and 
cxplohable without substantial expenditure of capitnt.••• An own~r. 
such as Puerto Rico, would be compensated (or the .. highest and most 
profitable use" to which it put its seabed at the time of taking. The 

IS!. Ahhoull'.h public n:pla1kM1 can reduce martn value of prlwate land wl1bo11t 
compcnutlon, lee, , .... Vllla1c of Euclid v. Ambler R"ally Co., 212 U.S. SM (1926) (Up· 
holdinx wni111 ordinance as tvithln 1U1tc'1 polic.c pow"r), an owner mml be compcnu1 .. c1 
ii d,·1•ri\'Cd of all JnlOftablt cconomk uw: for lhc propc-rly rqulalrd, "" Coltords, "Fair" 
Cotn(Jetu•tion •nri' lhe Acco,,.mod•Uon PorHr: Anlidoln for lhe T•A:in1 lrnl'ou• ifl Und 
U.e Conlrownies. 75 Col.UM. L Rt:v. 1021, 1051 (1915) (under Kasonablc beneficial utr 
tnl, landownrr allowed rcamnablc a:onomic rctum on property), Sec 1enerall,, C. Bf.RGllR, 
L.\NIJ OWl'llllllSHIP AND Un. 650-SI (2d ed. 1975) (four propotab commonly ulCd to rccondlc 
"police 111t.1wl·r n. 1.altin1"). 

13t. See U11hnl Stales Y. 42'l.978 Sc1uarC!' Fttl of Lancl, .. 45 F.2d llllO, 1194 n.7 (9111 
Cir. 1911) (hiitury of Su11rcmc Cou.-t caK'I holdlns tC"Rula1ion fnr navi1a1lon1I pu11>enr1 
nonrompensablc); it/. Dunham, A Ucel and Economic &sis for Cil1 Pl1111ni11a, Ml Col.UM, 

L Rl.v. 600, 6ti6-67 (1958) (rq:ulation to 11tc\UU public harm whhin police power and 
nuncompcns;iblc). 

135. Cf. Unhcd Slates v. 50 F011t Ri1d1t of Way or Scnhude, In, O"ttr ond Acroa1 
C£ualn Land, !S1 F.2d 956. 960 (Sd Cir. 1964) (talina o( land for plprllnc 10 aid na\"i1a· 
lim1 1mncom11e•11gblr; wmpn1:sabk If la .. C!'n for any olhcr rcawn1). 

136. United S1a1n Y. Rc)·nulds, M U.S. 14, 16 (1970) (fo<11no1c omitted); 111 Danf11rth 
"· United Slatn. S08 U.S. 271, 28S (19S9) (jmt cumpcnution means nl~ ot 1imc ul 
takin1). 

IS7. Uni100 S1a1n v. 1.291.llS AC1n nf Land, 411 t'.2d 1081, lost (&th CJr. 1%9); Jtt 

Ohon '" Unitt'll Slaln. 292 U.S. 246, 2!i5 (19S4) ("'hl1hnt and IDOll prvfllablc ua:" Int). 
l!B. lee rmlc 1!7 su,,r• (chine ca1e1). 
139. United Stales Y. 1.291.8., Acrn of larMI. 411 t'.2d 1081, JOM (61h Cir. 1969): Mills 

v, Unitnl Stain, S6S f.2d 78, Ill (Bib Cir. JW.). EA·idrntt nf mi11t.•ral1 may be mnl In 
df'll'rmi11lnK the ma1iet \":thee of bnd, but future dc11.a1Ml for 1hr mineral must have 
1111111: objn:1ivc •UPlll»rt. "Men: Physical adap1ahillty 10 • bK' don nul nlahlbh a 
m:.1rkcl.'" Unilrd States Y. WhhC!'hunl, lll7 t'.2d 766, 771·72 (41h Cl.r. J!NH) (luolnote 
umhtnl). · 

110. Unh1,.-d States v. 12'1.8S Acrc:1 ul Land, 411 t'.!.."d 1081, lfltJ-1 (ftlh Cir. 1009): Unhetl 
S1a1~1 v. 2,GSS.04 Acres of I.and, SY, F.2d f1'4G, 6tll (ftth Cir. l!KH). "l'he llX'rt' r1.i1trnc:r nf 
aiu1•ral tlcp1.1!1il1 i1 not 1t1ffKil'nl; the miu1,.•rals mtnl bl' t'Jll''°it~hll·. Set Milli v. Unill'd 
Statc1, !6J t'.2d 78, II (8th Cir. 1966). '. 
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minerals of the 1ubmerged land y,··.~\·:~1 be treated as one clctnent ar. 
feeling the mark.ct value of the .1 :··~ds taken, but would not he 
acparatcly valued.••1 Puerto Rico "·cn1ld not be compensated £or the 
quantity of minerals in the land~ o~ (or any unknown minerals the 
lands containcd.1• 1 

Puerto Rico and the United SliC<'.'\ could agree that compensation 
be provided for those losses that col'r'5 normally £ind noncom~nsahlc, 
and could provide at admission :· '· )fmula for t:alculating the com­
pensation. The federal right to er•; .. -:nt domain cannot he at.ridged 
by contract,••• but the "t~ifth Ar"."'thncnt don not prohibit land· 
owncn and the Government from ;1i.:? ccing between themselves as to 
what is just compensation for propr•·! ~ taken •..• Nor don it bar thc111 
from embodying that agreement ir. :• ·~onlract ..• :•u• 

Various methods o( adjusting ,,, : constitutional measure of just 
compensation could be devised. ~.: •. - example, a simple reasonable 
return above fair market value cot··<: be agreed on to con1pensate for 
any unknown uses of the lands at ,_.:. :· time of the taking. Second, the 
quantity and quality o( minerals :t~ the lands could be estimated at 
the time ol taking and then multip''•:<'. by a lixed price per unit agreed 
on in the compact of admission.ur. ,, court could be directed in the 
compact of admission to detcrmin~ .;1e future income stream by this 
multiplication method, then subtr:·:.:; expected cost of production­
in essence, to capitalize profits.14 ' :-·~":':"to Rico could demand that this 
capitalized estimate setYe as the rr.i:··~·.:rc o( compensation. 

lfl. Couru haft not prrmlllnf ltJ»lnlt •01tua15on o( the quantlly and qualhy ol 
mlnnab. mulliplied by a (h:rd pria: JM:r Hni~ hrr.ause inch nlwitk>n ii l(J('Cuh1th-c and 
uncntain. kt, t.a .. Gcorlb 1.aolln Co.•· C11i10-cl Stain, 21f f.2tl 284, 2M (~11h Cir. 19'".A); 
United Stain Y. Land la lhy kd. If! F. Supp. Jlf. Jt7-18 (S.U. C'.al. l!Y.JG); • J. SM:llMA.N, 

NICHOi.i" T111: I.Aw cw f.Mt~NT l>oMAIN A U.22 (P. Rohan Sd rn. ed. 1977) (nluatioa ul 

J.anch c:uat.alnlns mlnenl rnourcn). 
142. Set note lfl tuln'• (chins CUCI): Mllb ,., United St.atn. !6S F.2tl 78, Bl (Ith (:ir. 

1966) (mintnb In land mull be .. nown and c·1q1luh.ablc). 
14.5. Set ~la "· ChauaaDOP. 2&f l 1.". "72. 4ft0 (1924) (''(EJmlna11 domain b :in 

.auribute ol IUYttdtnty •••• It cannot be 1wi .. •·0 >tkml • .ancl If attempted to be <OhlriilClnl 

.aw.ay. it may be ruumed at will," (clt.atiO, .. ~ ·t1nlunl)): Corurlbuton llJ P~. "."•P: ,., 
Philatklphl.a. 245 U.5. 20, 2S (1917) (rotalf.i•" .... _,tralnln1 eminent dom.aln M1ncll1c.ac:JoU1 

lor want ol power'"). 
144. Alhrttht "· Unltal. St.akl. 529 U.S. ~!I'.". 10! (1947) (ch.allnn omittnl): Ut Uni1nl 

St;atn 'f. t·ulkr, 409 U.S. 488, 494 (197!) ("C ... 111,ttH m.ay •• , pfo\·lde •.• th:it parlicul;ar 
tll'mcntl of , .. 1uc ur p.artic;ul.ar fight• be ,,:• d fur "'·rn lhuqh In the abtcncc of 1u1.h 
pruvi1lon 1he C'.on1thutlun would nut ttQUht· l':lt"fnt'Hl.j 

145. lhw: puulbilhy 11 tu a1n:c to u.e 1h· fair ma1tl'I \-aluc nf thl' mhH:ralt :at the 
time o( the 1.alin1 .11 lhc li•nl prltt. 01 •:"'""C' 1hi1 mc=thud can be u~ only •hrn 
q1u1lhy :and qu.anllty can .aa:uralf'ly be nti··· · · ··. · . 

146. One o•Uft h.as attt11lcd the multi1•··: ·tta or ca1•lt:alint&on of p1nfh:11 f*"d•od 111 
.an tmincnt domain contn.t. kt State llh:' ,._.,., C:omm'a Y. Nunn. 2'.5 Ch. M7. 559, S7'J 
P.2d 5~1. 58!'. (100.5). kt irntr11ll1 Nott". 1•.,·. •· ·.,n in f.mirrr'll Domain f:•111-UM o/ !''e 
Ah.illi1tli<111io .. Mtdtod iN f11h,1i11a /olirttrlli : : .. 'Jsib, JG Al•. L lb.'f. 75.5 (197' .. ') (.ar1unt1 

lor thll awlhod). 
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Although it rrquim speculation about future mark.cu, technology, 
and return on investment, the last method i1 well-known in the law.at' 
The valuation method is irrelevant unless a taling occun: but if SH· 

bed rights are taken, then some speculation is preferable to the al· 
tcrnativc of noncompensation for potential minerals in the seabed. 

Conclusion 

The Ameri~n experience with colonialism in the rarly half of this 
century••• has lert the United States with r~ponsibility (or ~veral 
small, tt0nomically poor dc~ndencics. tt• Some of these, like Puerto 
Rico, may sttk statehood unless they arc accorded a greater naeasurc 
of sclf-govcn1ment.110 Accommodations hctwttn the federal govern. 
ment and an inco1niug state such as Pucno Rico. involving. infer nlia, 
rights to t~e sc3bed, could help the new state ~P ovrrcomc its cconon1ic 
prol.Jlem"s. This Note has sho\vn that (or Puerto Rico the only har lo 
the creation o( such rights is political, not legal. The question is 
whcthrr the present fihy states \vould be willing to grant to Puerto 
Rico a right that slates have not obtained or preserved for themselves. 

147. Stt, e4., Slate Hl1hw.ay C'A1mm'n •· Nu~. 2SS Or. !M7, 556, 579 P.2d S79. 584 
(196!) (tt.alinR" th.at fttqumtly lmpcmibk a• 1n·:u:tlc.al mallcf not to ua: (aph.allratlon 
mt"thud in \'alu.a1lun): In rt A1la1 Pipeline Corp .• 9 S.LC. 416, 421-40 (1941) (Ola11trr X 
u( lbnlru111cy Act m1ulra murh tu jutl•c whether K01•;anlia1lon pl.am arc "blr and 
1-c111it:abk • .and feasible"': judgmt"nl JkU11itatn 1nojcc:tlom o( t'amlnp. rcm.alnin1 ecom1mic: 
lifr, aOO apitallration ratr• lur an11111n1ior11): l.R.C. I 167 (l•h1jrc:lk>nl mmt bt made of 
1111.·(11.I life a1M1 obll:dncrntt of asxll In olfllputlnl' dcpra:i:ation). 

1411. Set J. Pun, AMttlCA.'I ColA>NIAL t:•n••Mr.fllT 58 (l!YA) (Spanhh Amcrian \Y.ar 
"011l"nal the door ol a c:okini:al airttr to the United St.:atnj: Wnndw.anl, Emftirt BIJO"d 
''" SnrJ, in THI: NATIONAL Esru11:..a. 511-S7 (J. Blum 2tl ed. 1968) (na of m.anifnt 
dnliny. impcri..allltk 1tirrinp, ancl white m.an'1 burdm). 

1-19. See nocc 148 1u/rn (c:itl111 murr-n): l..clln from Rulh C. Van Clew, Dlm:tc1r. 
OlfKc ol Territorial AU.air .. Dqt't nl the lntrrior (Apr. 4. 1971) (nn fUc with tole I.ow 
Jomn•I) (cumpilin1 per c::apit.a incomr of American tnritorin); Ollkc of the Commutt• 
...-;allh uf Puerto Rkv, B.alic Industrial factl un Puerto Rko-1975 (1976) (rcportin1 
bl .. ncl's pct apit.a lnaMM)· 

l.'i-0. Some ll'fllimcnt lor st.atrhnod la the future hu, lot namplc. •Im been tt'poflcd 
in the \'irtln bl.ands. Set M.ac:rldl1, Polilicol A11i1udn ;,. Ill• firai" '"-""'· In V1M:1N 
'"''"'°" 19!, 20"l (J. Boqh • R. MHrldb cd1. 1970). 

It is concciY.able th.at Puerto Rico would 1Cltlr for lea lhan atlltrhood. II the On'SRIC· 

mrnt conftncd irtt.atcr autnnomy than th.at proYlckd by the current COIODMMl•t.ahh 
status. t'or eu.mplc, In 1975, alter two ynn of cklihcradom. the Ad Hoc AdYllOl'y Group 
nn Puerto Rico, a commltlcc rom111CJllCd of ptttidl'nli.al ap1N1lntttt and dclC'Q:iltn choK.n 
hy tht' (im'crnor of Puerto Rko, m.adc 111 ttcummrncbtiom for urntcr l1land control 
o\·cr iu cc:oncJrak prugfanll ancl ln1nn.ational afl.aln. Set RLPOllT Of' THll Ao Hoc Ao­
Ylwt.Y Gaour °" PU£•To Rico, CoMPACT or Pr.11.M&fllr:NT UN1UN B~r.N Pu£aTO Rico 
AND Tiit: UNlttD STA.TU 17-100 (1975). Prcsldrnt ··-m1·. f\'nr Yrar'• [W tlalrhuod ptopONI. 
howc-,·cr. wa1 made in Ucu of an cndorwment of tM pt....-J mm.pact. Tt•I ol F01d 
rutrlo Rit:o St•lernt'nl. N.Y. Tlmn. J.an. I, 1977, at 5. col. I, The PrnMknt app.atrntly 
fuuncl th.at tt.atehood within the American a)'lltm w.11 more atuactivc lhan a more 
autonomoas form of commonwealth 1t.att11. '' 
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OPINION AND ORDER 

Plaintiff brings this action alleging copyright infringement and unfair 

competition flowing from defendants' publication of The Seinfeld Aptitude Test ("SAT"), 

a book of trivia concerning Seinfeld, a popular television comedy program "about 

absolutely nothing." (Golub Dep. Ex. 3, cover). Though this seemingly invites the 

conclusion that this opinion is not about anything, plaintiffs claims raise a variety of 

difficult and interesting questions concerning the proper scope of copyright protection· as 

it extends to popular television programming. For the reasons to be discussed, I grant 

plaintiffs motion for summary judgment on the issue of copyright infringement, finding 

that defendants have appropriated original material from Seinfeld without making "fair 

use" of the program. I deny plaintiffs motion for summary judgment with respect to its 

claim of unfair competition, however, because there are material issues in dispute 

concerning this claim. 

BACKGROUND 

Plaintiff, Castle Rock Entertainment ("Castle Rock"), produced and now 

owns the copyrights to each episode of the highly successful television series Seinfeld, a 

comedy program featuring four characters confronting life's "daily, petty annoyances." 

(Shostak Dep. Ex. 3).' Defendants are the author, Beth Golub, and publisher, Carol 

The parties have provided deposition excerpts as attachments to the 
affidavits submitted by David Dunn and Melvin Wulf in further support of or opposition 
to the motion for summary judgment. 
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Publishing Group, Inc. ("Carol"), of SAT, a book of trivia questions "based on the 

Seinfeld show." (Golub Dep. at 95). According to a view shared by the book's author, 

Beth Golub, and her editor at Carol Publishing, SAT represents a "natural outgrowth" of 

Seinfeld. (Golub Dep. Ex. 5 at 000606; Shostak Dep. Ex. 3). Indeed, "(SAT], like the 

Seinfeld show, is devoted to the trifling, picayune and petty annoyances encountered by 

the show's characters on a daily basis." (Golub Dep. Ex. 5 at 00606). In other words, 

defendants designed SAT to "capture Seinfeld's flavor in quiz book fashion." (Golub 

Dep. Ex. 5 at 000606). 

In a proposal she submitted to Carol Publishing, Golub explained that she 

gathered the information tested in SAT by "watching and reviewing" Seinfeld episodes. 

(Golub Dep. Ex. 5 at 000606). During her deposition, Golub provided a more detailed 

account of her methods: she took notes from programs at the time they were aired on 

television, and she subsequently reviewed videotapes of several of the episodes, some of 

which she recorded and others that friends provided. (Golub Dep. at 20-21 ). Plaintiff 

reasons that Ms. Golub's proposal -- with its "watching and reviewing" language -- left 

Carol Publishing with constructive knowledge of Golub's practice of videotaping. Carol 

Publishing's representatives have denied, however, any actual knowledge that Golub 

reviewed Seinfeld episodes on tape. (Schragis Dep. at 91; Shostak Dep. at 62-64). 

By defendant's count, SAT includes 643 trivia questions about the events 

and characters depicted in the Seinfeld show. The questions are presented in three forms: 

211 are multiple choice; 93 are matching; and the remainder are simple questions. The 
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book draws from 84 of the 86 Seinfeld episodes that had been broadcast as of the time 

that SAT was published in October 1994. The number of questions devoted to each 

episode ranges from a low of one to a high of 20. Every answer in the book arises from 

an episode of the show, though defendant Golub created incorrect answers as choices to 

the multiple choice questions. (Golub Dep. at 36, 94-95). Actual dialogue from the 

program is quoted in 41 of the book's questions. Though the parties cannot agree on the 

percentage of the show's overall dialogue excerpted in SAT, they offer figures -- based 

upon the script most often referenced in the book, "The Cigar Store Indian" -- ranging 

from a low of approximately 3.6 % (defendants' calculation) to a high of approximately 

5.6 % (plaintiffs calculation). 

The name "Seinfeld" appears on the front and back covers of SAT in larger 

print than any other word, in a typeface which, according to plaintiff, mimics the 

registered Seinfeld logo. (Golub Dep. Ex. 3). During editing, defendants increased the 

size of the name "Seinfeld" appearing on the back cover. (Shostak Dep. at 107-08). SAT 

also includes, both on its front cover and in several of its pages, pictures of the principal 

actors who appear in the Seinfeld series. On the back cover, as defendants note, a 

disclaimer appears indicating that SAT "has not been approved or licensed by any entity 

involved in creating or producing Seinfeld." (Golub Ex. 3, back cover). This language is 

in smaller print than is any other text in the book, but it is surrounded by a border and 

printed on a shaded background. Defendants contend that their decision to reduce the 

print size of this disclaimer, while at the same time surrounding it by a border and placing 
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it upon a shaded background, represented an effort to highlight the disclaimer. Plaintiff 

contends that this decision was a blatant effort by defendants to reduce the prominence of. 

the only indication provided that SAT was produced without plaintiffs cooperation or 

approval. 

Because of its concern with preserving the show's reputation for quality, 

plaintiff has been highly selective in marketing products associated with Seinfeld. 

(Wittenberg Aff. iffs 14, 15). Plaintiff has rejected numerous proposals from publishers 

seeking approval for a variety of projects related to the show. (Wittenberg Aff. if 23). 

Plaintiff has licensed the production of a single Seinfeld book, The Entertainment Weekly 

Seinfeld Companion, and only after threatening litigation in connection with the book's 

initial unauthorized release. (Wittenberg Aff. if 25). Also, plaintiff has licensed the 

production of a CD-ROM product which includes discussions of Seinfeld episodes, and 

which might ultimately include a trivia bank. Plaintiff now alleges that it plans to pursue 

a more aggressive marketing strategy in the future, a strategy which will include the 

"publication of books related to Seinfeld." (Wittenberg Aff. if 21 ). The creative team 

responsible for Seinfeld would have to be assured creative control over any such projects, 

however. (Id. at if 23; Wittenberg Dep. at 52). Because that creative team, consisting of 

Jerry Seinfeld and his partner, Larry David, does not now wish to be distracted from the 

program, it appears that there has been little, if any, progress in developing such books or 

products. (Id.). 

There is no evidence that the publication of SAT has diminished interest in 
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Seinfeld, or that the profitability of the Seinfeld logo "has been reduced in any way at all." 

(Wittenberg Dep. at 110). In fact, the show's audience has grown since SAT was first 

published. (Id. at 109). The television network that broadcasts episodes of Seinfeld has ' 

distributed copies of SAT in connection with promotions for the program. (Aronson Dep. 

at 26). Even the executive producer of Seinfeld, George Shapiro, benignly characterizes 

SAT as "a fun little book." (Shapiro Dep. at 33). Nevertheless, it is a book which 

plaintiff believes "free-rides" on the success of Seinfeld, and plaintiff therefore seeks to 

bar its continued publication. 

Plaintiff now moves for summary judgment on its claims of copyright 

infringement and unfair competition, arguing that SAT is either an unauthorized 

reproduction, or derivative version, of Seinfeld. 2 Defendants cross-move for summary 

judgment, claiming that SAT is not substantially similar to Seinfeld, and that, in any 

event, the book is protected as "fair use" under the Copyright Act. For the reasons that 

follow, the Court finds for plaintiff with respect to its claims under the Copyright Act, but 

is unable to grant either party summary judgment on plaintiffs common law claim of 

unfair competition. 

2 Plaintiff is not now seeking judgment on its claim that defendants violated 
section 43(a) of the Lanham Act, 15 U.S.C. l 125(a) (1988). 
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DISCUSSION 

Summary judgment is required when "there is no genuine issue as to any 

material fact and ... the moving party is entitled to judgment as a matter of law." Fed. R. 

Civ. P. 56(c). "The moving party has the initial burden of'informing the district court of 

the basis for its motion' and identifying the matter 'it believes demonstrate[s] the absence 

of a genuine issue of material fact."' Liebovitz v. Paramount Pictures Com., 1996 WL 

733015, * 3 (S.D.N, Y. Dec. 1&, 1996) (quoting Celotex Com. v. Catrett, 477 U.S. 317, 

323 (1986)). Once the movant satisfies its initial burden, the nonmoving party must 

identify "specific facts showing that there is a genuine issue for trial." Fed. R. Civ. P. 

56( e ). In assessing the parties' competing claims, the Court must resolve any factual 

ambiguities in favor of the nonmovant. See McNeil v. Aguilos, 831 F. Supp. 1079, 1082 

(S.D.N.Y. 1993). It is within this framework that the Court must finally determine 

"whether the evidence presents a sufficient disagreement to require submission to a jury 

or whether it is so one-sided that one party must prevail as a matter of law." Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 251-52 (1986). 

I. Prima Facie Copyright Liability 

The Copyright Act grants a copyright holder a variety of rights, including 

the exclusive rights to "reproduce the copyrighted work" and "to prepare derivative works 

based upon the copyrighted work." 17 U.S.C. § 106. To succeed on a claim that these 

rights have been infringed, a plaintiff must demonstrate two elements: "( 1) ownership of a 
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valid copyright, and (2) copying of constituent elements of the work that are original." 

Feist Publications. Inc. v. Rural Telephone Serv .. Inc., 499 U.S. 340, 361 (1991) 

(citations omitted); see also AriC'a Institute. Inc. v. Palmer, 970 F.2d 1067, 1072 (2d Cir.· 

1992). Defendants do not dispute that plaintiff is the owner of a valid copyright in the 

individual Seinfeld episodes and scripts. The question of infringement therefore turns 

upon whether SAT is an impermissible copy of Seinfeld. 

A. Copying 

"[A] plaintiff must first show that his [or her] work was actually 

copied ... [and] then must show that the copying amounts to an 'improper' or 'unlawful' 

appropriation." Laureyssens v. Idea Group, Inc., 964 F.2d 131, 139-40 (2d Cir. 1992} 

(citations omitted); see also 3 Melville B. Nimmer & David Nimmer, Nimmer on 

Copyright§ 13.0l[B], at 13-19 (1996) ("First, there is the factual question whether the 

defendant, in creating its work, used the plaintiffs material as a model, template, or even 

inspiration."). Ordinarily, there is no direct evidence of actual copying, and the Court is 

called upon to "infer [such copying] upon a showing that defendant had access to the 

copyrighted work, and that the allegedly infringing material bears a substantial similarity 

to the copyrightable elements of plaintiffs work." Arie!!, 970 F.2d at 1072; see also Twin 

Peaks Productions. Inc. v. Publications Int'L Ltd., 996 F.2d 1366, 1372 (2d Cir. 1993) 

("The plaintiff may establish copying either by direct evidence or by showing that the 

defendant had access to the plaintiffs work and that the two works are substantially 
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similar."). In this case, this inquiry is not necessary in order for the Court to make its 

initial determination that SAT in fact copied from Seinfeld. 

Defendants make "no secret" of the fact that SAT is based upon Seinfeld. 

(Golub Dep. at 95). SAT is expressly devoted to testing elements from the program. 

Every correct answer to each of the 643 questions posed in the book reflects information 

derived directly from Seinfeld episodes. (Id. at 36). Moreover, many of the questions 

posed in SAT, upwards of forty, actually quote dialogue, verbatim, from the show. Such 

statistics should come as no surprise; a trivia book about Seinfeld would make little sense 

if it tested matters not included in the program, or if it attributed dialogue to characters 

which they never spoke. Simply put, there can be no real dispute that, as a factual matter, 

SAT copies information and dialogue from Seinfeld. 3 

The determination that SAT serves as is its own direct evidence of copying 

does not remove substantial similarity from the infringement equation. See Twin Peaks, 

996 F.2d 1366. In Twin Peaks, the defendant published a book which was primarily 

devoted to digesting episodes of another popular television program, Twin Peaks. 

Addressing the concept of "fragmented literal similarity," the Court determined that 89 

3 Plaintiff argues that defendant Golub's practice of videotaping episodes of 
· Seinfeld as an intermediate step in the creation of SAT constitutes prima facie 
infringement regardless of the content of the show ultimately reflected in the book. 
(Memorandum of Law in Support of Plaintiffs Motion for Partial Summary Judgment at 
5-7). Because the Court finds that SAT copies Seinfeld, it is not necessary to reach this 
question. In any event, while defendant Golub certainly copied Seinfeld by taping the 
program, the record reveals no evidence requiring the conclusion that defendant Carol 
was involved in, or had constructive knowledge of, Golub's practice. 
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lines of dialogue copied from the show rendered the book "substantially similar" to the 

program. Id. at 1372. Because the book digested entire episodes, the Court found that 

there was "comprehensive nonliteral similarity" between the two works, as well. Id. Of·· 

course, the Second Circuit could have found copying, as a factual matter, without 

searching for substantial similarity; with 89 lines of dialogue quoted in the allegedly 

infringing book, it was inescapable that some copying had taken place. It is apparent, 

then, that the Second Circuit applied a substantial similarity test devoted to finding more 

than mere copying; it applied a test meant to determine whether the copying which had 

taken place was significant as a matter oflaw. 

"The presence of a 'substantial similarity' requirement in both prongs of the 

analysis -- actual copying and whether the copying constitutes an improper appropriation 

-- creates the potential for unnecessary confusion, especially because a plaintiff need not 

prove substantial similarity in every case in order to prove actual copying." Laureyssens, 

964 F.2d at 140; see also 3 Nimmer§ 13.0l[B], at 13-11to13-12 (distinguishing 

probative similarity from substantial similarity). Where there is no direct evidence of 

copying, as a factual matter, a substantial similarity between the two works creates an 

inference of such copying. Where there are sufficient similarities to permit such an 

inference, or where there is direct evidence of actual copying, the question becomes 

whether there is substantial similarity as a matter oflaw. At this stage, substantial 

similarity becomes a function of whether defendant copied "elements of the work that 

were original." Feist, 499 U.S. at 361; Laureyssens, 964 F.2d at 140 (upon finding direct 
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proof of actual copying, Court's "central concern" became whether there was "unlawful 

appropriation of protected material."). For those reasons already explained, the first of 

these inquiries is unnecessary in· the present case; by its very nature, SAT copies at least ' 

some material from Seinfeld. The legally significant question therefore becomes whether 

the copying which took place rendered the two works substantially similar as a matter of 

law -- i.e .. whether SAT copied "elements of [Seinfeld] that were original." Id. 

B. Original Elements of Seinfeld 

"The sine qua non of copyright is originality." Feist, 499 U.S. at 345. 

Indeed, it is for this reason that "[n]ot all copying ... is copyright infringement," but only 

the copying of the original elements of a protected work. Id. at 361. Addressing this 

point, defendants invoke a fact/expression distinction that has proven decisive in 

numerous infringement cases. See,~. Feist, 499 U.S. 341 (finding no infringement 

where defendant produced a multi-county phone directory, in part, by obtaining names 

and phone numbers from plaintiffs single-county directory); Harper & Row Publishers v. 

Nation Enterprises, 471 U.S. 539 (1985) (finding infringement where defendant 

published magazine article which did not merely include facts revealed by President Ford 

in his as yet unpublished memoirs, but which excerpted the President's expression of 

those facts); Worth v. Selchow & Richter Co., 827 F.2d 569 (9th Cir. 1987) (finding no 

infringement where defendant incorporated facts chronicled in plaintiffs reference books 

into a trivia game), cert. denied, 485 U.S. 977 (1988). Specifically, defendants argue that 
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SAT does not copy plaintiffs protected expression, but merely quizzes readers as to the 

show's underlying facts and ideas. 

Consideration of the logic underlying the fact/expression distinction reveals · 

a fundamental flaw in defendants' reasoning. The fact/expression dichotomy has been 

developed in a series of cases concerning the publication of nonfiction works and factual 

compilations. See,~, Feist, 499 U.S. 341 (compilation); Hamer & Row, 471 U.S. 539 

(nonfiction history). The facts.reported in such works "do not owe their origin to an act . 

of authorship.". Feist, 499 U.S. at 347. Accordingly, courts have adopted an approach 

"permitting free communication of [these] facts while still protecting an author's 

expression." Hamer & Row, 471 U.S. at 556 (quoting, with approval, lower court's 

decision, reported at 723 F.2d 195, 203 (2d Cir. 1983)). Specifically, protection extends 

only to the original manner in which the copyright holder expresses or compiles the facts 

that are reported, and not to the facts themselves. See,~ Hamer & Row, 471 U.S. 

539; Feist, 499 U.S. 340. This is an appropriate resolution of the tension between facts 

and expression because the facts of a nonfiction work simply "do not contain the requisite 

originality and creativity required as the 'sine qua non of copyright.'" Arica, 970 F.2d at 

1074 (citing Feist, 499 U.S. at 345). 

By contending that they are not reproducing original expression from 

Seinfeld, but only "uncopyrightable facts about the Seinfeld show," plaintiffs are staking 

their claim upon a false premise. (Defendant's Memorandum of Law in Opposition to 

Plaintiffs Motion for Partial Summary Judgment at 7). SAT does not pose "factual" 
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questions about the Seinfeld show; it does not ask who acts in the program, who directs or 

produces the show, how many seasons it has run, etc. Instead, SAT poses questions 

about the events depicted during·. episodes of the Seinfeld show. The facts depicted in a 

Seinfeld episode, however, are quite unlike the facts depicted in a biography, historical 

text, or compilation. Seinfeld is fiction; both the "facts" in the various Seinfeld episodes, 

and the expression of those facts, are plaintiff's creation. Thus, while defendants' book 

does not report plot developme!J.tS and digest programs, as in Twin Peaks, SAT is devoted 

to questions concerning creative components of Seinfeld. In other words, by copying 

"facts" that plaintiff invented, SAT "appropriate[s] [plaintiff's] original contributions." 

Hamer & Row, 471 U.S. at 548. Thus, to find in defendant's favor merely by rote 

application of the rule against affording copyright protection to facts would be to divorce 

that rule from its underlying rationale. Simply put, and of most direct concern under the 

Copyright Act, defendants have appropriated original elements of plaintiff's work. 

Though treating the issue in a very different context, the most recent 

Second Circuit decision concerning the fact/expression dichotomy provides additional 

support for this Court's conclusion. See National Basketball Association v. Motorola. 

Inc., 1997 WL 34001 (2d Cir. Jan. 30, 1997) (hereinafter "NBA"). In NBA, the National 

. Basketball Association claimed that defendant infringed their valid copyright in televised 

professional basketball games by reporting the scores of those games, during play, to 

purchasers of their electronic pagers. In finding for defendants, the Court drew a 

distinction very illuminating for present purposes: the Court noted that, "[ u ]nlike movies, 
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plays, television programs, or operas, athletic events have no underlying script." Id. at 

"' 4 (emphasis added). On this basis, the Court concluded that the facts of a game (~, 

the score, the foul situation, the time remaining, etc.) could not be protected by the 

Copyright Act; only those aspects of a broadcast that are under the NBA's creative control 

merited such protection U, camera angles, commentary, graphics, etc.). The present 

case, of course, presents the opposite situation; this case involves facts copied from a 

"television program" with an "underlying script." Unlike the facts of a professional 

basketball game (or the facts compiled in a phone directory or biography), the facts 

revealed during an episode of Seinfeld are created by the show's writers. Thus, by 

reporting "facts" from each episode -- whether by transmitting them on a pager, or by 

including them as the answers to a set of trivia questions -- defendants have appropriated 

"original components" of plaintiffs protected work. 

C. Willfulness 

Though it is not essential to a finding of liability under the Copyright Act, 

the question of whether a defendant's infringement was willful does have a significant 

bearing upon the potential damages to be awarded in connection with the violation. See 

17 U.S.C. § 504(c)(2). "[A) court need not find that an infringer acted maliciously to find 

willful infringement." Fitzgerald Pub. Co .. Inc. v. Baylor Pub. Co .. Inc., 807 F.2d 1110, 

1115 (2d Cir. 1986). "The standard is simply whether the defendant had knowledge that 

its conduct represented infringement or perhaps recklessly disregarded the possibility." 
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Twin Peaks, 996 F.2d at 1382. 

The parties have not briefed the question of damages, and the Court is 

hesitant to make a finding of willfulness outside the context of the damages question 

which it implicates. Nevertheless, the record provides clear evidence, at a minimum, of 

defendants' reckless disregard for the possibility that their conduct amounted to copyright 

infringement. See Twin Peaks, 996 F.2d at 1382. First, defendants were on notice that 

Seinfeld is a protected work: each televised episode commences with a copyright notice. 

(Wittenburg Aff. i! 10). Also, all ·the defendants are sophisticated with respect to such 

matters. Defendant Golub is an attorney. Mr. Shragis, Carol's publisher, testified that his 

company has had experience with the copyright laws, and that he is familiar with the 

requirements of those laws. (Schragis Dep. at 17, 73-74, 93, I 07-09). Finally, Carol 

continued to publish and distribute SAT after receiving actual notice from plaintiff 

demanding that Carol cease and desist publication. (Schragis Dep. at 17-19). In other 

words, defendants continued in their infringement even "after receiving a specific 

warning." See Twin Peaks, 996 F.2d at 1382. 

II. Fair Use 

As the preceding discussion demonstrates, plaintiff has established a prirna 

facie case of infringement by showing that SAT appropriates original elements from 

Seinfeld. Defendants argue, however, that, even if SAT is an unauthorized copy of 

Seinfeld -- as the Court has found it to be -- the book is protected by the "fair use" 
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doctrine. As set out in the Copyright Act: 

the fair use of a copyrighted work ... for purposes such as criticism, 
comment, news reporting, teaching ... , scholarship, or research, is not an 
infringement of copyright. In determining whether the use made of a work 
in any particular case is a fair use the factors to be considered shall 
include ---

(I) the purpose and character of the use, including whether such use 
is of a commercial nature or is for nonprofit educational purposes; 
(2) the nature of the copyrighted work; 
(3) the amount and substantiality of the portion used in relation to 
the copyrighted work as a whole; and 

· ( 4) the effect of the use upon the potential market for or value of the 
copyrighted.work. 

17 U.S.C. § 107. "[T]he applicability of the fair use defense is ordinarily a factual 

question for the jury to determine." Roy Export Co. Establishment v. Columbia 

Broadcasting System, Inc., 503 F. Supp. 1137, 1143 (S.D.N.Y. 1980), atrd, 672 F.2d 

1095 (2d Cir.), cert denied, 459 U.S. 826 (1982); see also Hamer & Row, 471 U.S. at 

560 ("Fair use is a mixed question of law and fact."); Max tone-Graham v. Burtchaell, 803 

F.2d 1253, 1258 (2d Cir. 1986) ("Because the fair use question is so highly dependent on 

the particular facts of each case, courts ... have usually found it appropriate to allow the 

issue to proceed to trial."), cert. denied, 481 U.S. 1059 (1987). However, where the 

district court has "facts sufficient to evaluate each of the statutory factors," it may 

conclude as a matter of law that the challenged use is not a protected fair use. Hamer & 

Row, 471 U.S. at 560; see also Leibovi~ 1996 WL 733015, * 4 (citing several cases for 

the proposition "that a rejection of the fair use defense and a subsequent finding in favor 

of a copyright plaintiff ... may be appropriate at summary judgment."). 
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A. Purpose And Character Of The Use 

"The enquiry here may be guided by the examples given in the preamble to 

§ 107, looking to whether the use is for criticism, or comment, or news reporting, and the' 

like." Campbell v. Acuff-Rose Music, Inc., 5 JO U.S. 569, _.J 114 S.Ct. 1164, 1171 

(1994). Though it may be "extravagant" to characterize SAT as a work of criticism or 

comment, the Court "must be alert to the risk of permitting subjective judgments about 

quality to tilt the scales on which the fair use balance is made." Twin Peaks, 996 F.2d at 

1374. Surely a text testing one's knowledge of Joyce's Ulysses, or Shakespeare's Hamlet, 

would qualify as "criticism, comment, scholarship, or research," or such. The same must 

be said, then, of a text testing one's knowledge of Castlerock's Seinfeld. Id. ("A comment 

is as eligible for fair use protection when it concerns 'Masterpiece Theater' and appears in 

the New York Review of Books as when it concerns 'As the World Tums' and appears in 

Soap Opera Digest."). Thus, the Court is satisfied that SAT "serves one or more of the 

non-exclusive purposes that section 107 identifies as examples of purposes for which a 

protected fair use may be made." Id. 

As the Supreme Court recently explained, the "central purpose" of the 

Court's inquiry into the character and purpose of an allegedly infringing work must be to 

determine whether that work is "transformative." Campbell, 114 S.Ct. at 1171; see also 

Twin Peaks, 996 F.2d at 1375. Put differently, the analysis properly focuses upon 

whether "the new work merely 'supersedes the objects' of the original creation, or instead 

adds something new, with a further purpose or different character, altering the first with 
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new expression, meaning, or message." Campbell, 114 S.Ct. at 1171 (citations omitted). 

Though plaintiff insists that SAT is not at all creative, the Court concludes otherwise. 

Given the absence of any case law addressing the copyright status of a work completely ' 

devoted to posing trivia questions about the fictional elements of another work, it is clear 

that SAT is itself an "original creation." By testing Seinfeld devotees on their facility at 

recalling seemingly random plot elements from various of the show's episodes, 

defendants have "added something new" to Seinfeld, and have created a work of a 

"different character" from the program. It may even be said that defendants have 

identified a rather creative and original way in which to capitalize upon the development 

of a "T. V. culture" in our society; a culture in which the distinction between fiction and 

fact is of declining consequence, and in which people are as concerned with the details of 

the former as the latter. 

The Court's finding that SAT is a transformative work, though important, is 

not dispositive in defendant's favor. Indeed, it is a basic axiom of copyright law that the 

unauthorized production of derivative works can give rise to a successful claim of 

infringement. See 1 Nimmer§ 3.06, at 3-34.4; see also Rogers v. Koons, 751 F. Supp. 

474 (S.D.N.Y. 1990) (rejecting fair use claim raised by defendant charged with 

. unauthorized creation ofa derivative work), affd 960 F.2d 301 (2d Cir.), cert. denied, 

506 U.S. 934 (1991). And a derivative work, by definition, transforms an original. See 

17 U.S.C. § 101 (defining a "derivative work" as one which is "based upon," but which 

"recast[s], transform[s], or adapt[s]," an original); see also Durham Industries, Inc. v. 
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Tomy Com., 630 F.2d 905 (2d Cir. 1980) (explaining that in order to be classified as a 

derivative, a work must contain some "substantial, not merely trivial, originality"). Thus, . ·, 

to hold that the transfonnative nature of a work automatically shields it from a successful 

claim would be to reject an unassailable proposition -- i.e., that the unauthorized 

production of a derivative can support a claim for infringement. The question of whether 

a work is transfonnative must therefore be most decisive when answered in the negative. 

If a work is not transfonnative,. "fair use should perhaps be rejected without further 

inquiry into the other factors. "4 C:::ampbell, 114 S.Ct. at 1116. Where, as here, a work is 

transfonnative, the crux of the fair use analysis remains: the Court must proceed with a 

careful consideration of the remaining three factors, while merely granting defendants an 

advantage at the outset. 

Defendants' initial advantage must be tempered, if only slightly, by the fact 

that their creation and publication of SAT was a commercial endeavor. The Copyright 

Act "plainly assigns a higher value to a use that serves 'nonprofit educational purposes' 

than to one ofa 'commercial nature."' Twin Peaks, 996 F.2d at 1374. This factor must 

not be unduly emphasized, however. As the Supreme Court reasoned in Campbell, "[i]f 

4 Though a useful generalization, this statement should not be elevated to the 
status of a rule applicable in all situations. For instance, the Supreme Court has held that 
the practice of video taping programs for subsequent private viewing represents a fair use, 
but did not suggest that such video taping is "transfonnative." See Sony Com. of 
America v. Universal Citv Studios, 464 U.S. 417 (1984). Even without this factor, the 
Court was satisfied that the creation of a tape designated solely for noncommercial, 
private enjoyment, represents a fair use under the Copyright Act. 
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... commerciality carried presumptive force against a finding of fairness, the 

presumption would swallow nearly all of the illustrative uses listed in the preamble 

paragraph of§ 107 ... since these activities 'are generally conducted for profit in this 

country."' Campbell, 114 S.Ct. at 1174 (citations omitted); see also Robinson v. Random 

House. Inc., 877 F. Supp. 830, 840 (S.D.N.Y. 1995) ("because nearly all authors hope to 

make a profit with their work, courts should be wary of placing too much emphasis on the 

commercial nature in a fair use.determination."). Thus, the commercial nature of SAT 

reduces -- but does not nearly eliminate -- the significance properly ascribed to the 

transfonnative quality of defendants' work. 

B. Nature Of The Copyrighted Work 

"This factor calls for recognition that some works are closer to the core of 

intended copyright protection than others, with the consequence that fair use is more 

difficult to establish when the former works are copied." Campbell, 114 S.Ct. at 1175. 

As already discussed, originality is the core concern of copyright protection. See Feist 

499 U.S. at 345. If the second factor of the fair use test "favors anything," then, "it must 

favor a creative and fictional work, no matter how successful." Twin Peaks, 996 F.2d at 

1376; see also Stewart v. Abend, 495 U.S. 207, 237 (1990) ("In general, fair use is more 

likely to be found in factual works than in fictional works."). Seinfeld is a highly 

successful fictional and creative work. As defendants concede in their opposition papers, 

plaintiff thereby has a decisive advantage with respect to the second factor of the fair use 

analysis. (Defendant's Memorandum of Law in Opposition to Plaintiffs Motion for 

20 

.. 

CLINTON LIBRARY PHOTOCOPY 



Partial Summary Judgment at 14-15). 

C. Substantiality Of The Portion Used 

In addressing this factor, the parties engage in an almost academic 

deconstruction of Seinfeld, with their analysis ultimately devolving into an exercise in 

counting the number of words extracted from particular scripts and episodes. Adapting 

competing methodologies, and failing to agree upon correct word counts, the parties 

arrive at different measures of the extent of copying that took place. For instance, 

plaintiff estimates that SAT copies 5.6 % of the Seinfeld episode most often referenced in 

the book; defendants concede only 3.6 °lo. Accepting defendants' calculations, as is in 

accord with the appropriate presumptions for summary judgment purposes, the 3.6 % 

figure does little to advance defendants' cause. 

Though the Court recognizes that a quantitative approach to addressing the 

substantiality question has a place in the analysis, it is clear that even small amounts of 

material extracted from an original work can suffice to counter a claim of fair use. Twin 

Peaks, 996 F.2d at 1372 (finding infringement where defendant excerpted a total of89 

lines of dialogue from several episodes of a protected television program); Hamer & 

Row, 471 U.S. at 564-65 (finding infringement where defendant excerpted 

. approximately 400 words of a full length book); Roy, 503 F. Supp. 1137 (upholding jury 

verdict finding infringement where defendant broadcast a series of film clips from six 

full-length films by Charlie Chaplin). In other words, the substantiality factor "has both a 

quantitative and a qualitative element to it." Wright v. Warner Books, 953 F.2d 731, 738 
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(2d Cir. 1991 ). If a challenged work appropriates what amounts to "the heart" of an 

original work, even if only in a few words, then such an appropriation is substantial for 

purposes of the fair use inquiry.· See Hamer & Row, 471 U.S. at 565. 

The Court's determination that SAT is substantially similar to Seinfeld "so 

as to be prima facie infringing should suffice for a determination that the third fair use 

factor favors the plaintiff." Twin Peaks, 996 F.2d at 1377. Indeed, whether under the 

rubric of prima facie copying or the fair use defense, it is inescapable that SAT 

appropriates essential elements of Seinfeld, and that Seinfeld is essential to SAT. 

Beginning with the significance that the appropriated material has in relation to the 

Seinfeld show, a brief review of SAT confirms that the book invokes all of the show's 

main characters, and many of the show's most humorous plot elements. Perhaps more to 

the point, SAT seizes upon the notion which lies at the very heart of Seinfeld -- that there 

is humor in the mundane, seemingly trivial, aspects of every day life. Indeed, by inviting 

its readers to recall literally 643 bits of information from various Seinfeld episodes, SAT 

"follow[s] the basic premise of the Seinfeld show by focusing on minutiae in the day-to­

day lives of the show's characters." (Shostak Dep. Ex. 2 at 000604). As defendants 

boasted before the onset of this litigation, SAT succeeds at "capturing [Seinfeld's) flavor 

. in quiz book fashion." (Golub Dep. Ex. 5 at 00606). 

The "amount and substantiality" fair use factor is addressed primarily to the 

very matter considered by the Court in the preceding paragraph, i.e., "the volume and 

substantiality of the work used with reference to the copyrighted work, not to the 
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allegedly infiinging work as a whole." 17 U.S. C. § I 07(3). The Second Circuit, 

however, has deemed it useful also to consider "the amount and substantiality of the 

protected passages in relation to the work accused of infringement." Wright, 953 F.2d af 

739. Not only does SAT draw upon significant elements of the Seinfeld program, but 

SAT introduces relatively little additional material into the mix. Though the book 

transforms the program by employing a trivia game format, that trivia game relates 

exclusively to events as they are depicted in the Seinfeld program. Simply put, without 

Seinfeld, there can be no SAT. See Salinger v. Random House, 811 F.2d 90, 99 (2d Cir.) 

(finding that quantitatively modest excerpting from plaintiff's personal letters was 

substantial where those excerpts, "[t]o a large extent, [made defendant's) book worth 

reading."}, cert. denied, 484 U.S. 890 (1987); see also Addison-Wesley Publishing Co. v. 

Brown, 223 F. Supp. 219, 223-24 (E.D.N.Y. 1963) (stressing that defendant's book, a 

manual consisting of the answers to a set of physics problems included in plaintiff's 

college course book, had "no independent viability."); Midway Mfg. Co. Arctic Int'L Inc., 

1981WL1390, * 9 (N.D. Ill. 1981) ("[If] defendant's device would only have value 

because of plaintiff's particular copyrighted audio visual image, then plainly defendant's 

device would only have value because of plaintiff's particular copyrighted audio visual 

work. Defendant, thus, by selling its device reaps the benefits of plaintiff's artistic 

endeavor."). In sum, defendants have identified and appropriated the most important 

elements of Seinfeld, and have made them the most important elements of SAT. 

Previously, the Court emphasized that its finding that SAT is transformative 
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of Seinfeld cannot be dispositive for defendants, because such a holding would discredit 

the proposition that the unauthorized production of a derivative work can be infringing. 

On similar logic, the Court's finding that SAT incorporates a substantial amount from 

Seinfeld cannot be dispositive in plaintiffs favor. Because a fmding of substantial 

similarity is a prerequisite to a prima facie claim of infringement, such a fmding cannot 

negate the possibility of fair use. Otheiwise, the fair use provision of the Copyright Act 

would amount to little more than a false promise of a viable defense; there would be no 

real chance that .a prima facie case of infringement could ever be negated by a showing of 

fair use. The first three factors of the fair use analysis, then, suggest a somewhat 

unsatisfying result; plaintiff has an advantage, but one that is hardly compelling or 

dispositive. 

D. Effect On Potential Market 

The effect on the market for the copyrighted work is "undoubtedly the 

single most important element of fair use."5 Harper & Row, 471 U.S. at 566; see also 

5 The Second Circuit has recently suggested that, by "conspicuously 
omit[ ting] this phrasing" in a recent discussion of the fair use standard, the Supreme 
Court has placed the "effect on potential markets" factor on an equal footing with the 

·remaining three fair use considerations. American Geophysical Union v. Texaco Inc., 60 
F.3d 913, 926 (2d Cir. 1994) (citing Campbell, 114 S.Ct. at 1171). Given the vigor with 
which the Supreme Court has emphasized this factor in the past, this Court hesitates in 
adapting the Second Circuit's dicta. In any event, because neither party has any 
considerable advantage through the Court's consideration of the first three fair use factors, 
the effect on the potential markets -- however important it is relative to the remaining 
factors -- will be determinative in this case. 
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Robinson, 877 F. Supp. at 842. For purposes of this inquiry, "harm to both the original 

and derivative works must be considered." Robinson, 877 F. Supp. at 842. As for the 

original work, defendants stress ·that SAT has not and cannot be expected to reduce 

interest in Seinfeld. The Court agrees; SAT compliments Seinfeld. The book is only of 

value to a regular viewer of the program. Moreover, though plaintiff proclaims plans to 

enter derivative markets with books about Seinfeld, there is little suggestion -- and 

certainly not enough to remove all material doubt -- that such projects are anything more 

than a remote possibility. See Wright, 953 F.2d at 739 ("Plaintiff offered no evidence 

that the project will go forward."). Indeed, if past practice provides any indication, 

plaintiff will be slow to develop any such works for fear of compromising Seinfeld's 

reputation for quality. 

This does not end the analysis, however; "the proper inquiry concerns the 

'potential market' for the copyrighted work." Salinger, 811 F.2d at 99. More broadly, the 

inquiry must extend even to the potential market for as yet nonexistent derivative works. 

Campbell, 510 U.S. at 1178 (accepting defendant's position that rap music parody of the 

song, Pretty Woman, would not detract from sales of the original, but remanding for 

determination as to whether parody would effect the market for hypothetical non-parody 

. "rap derivatives" of Pretty Woman.). In other words, the Court must consider not only 

whether SAT detracts from interest in Seinfeld, or even whether SAT occupies markets 

that plaintiff intends to enter; the analysis is whether SAT occupies derivative markets 

that plaintiff may potentially enter. Id.; see also Rogers, 751 F. Supp. at 480 ("I do not 
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think the case turns upon Rogers' past conduct or present intention as much as it does 

upon the existence of a recognized market for new versions or new uses of the 

photograph, which unauthorized'use clearly undermines."). At first blush, this seems to 

create an impossible standard for a defendant to satisfy; any time there is a successful 

infringing work (i.e., one likely to provoke a law suit), it necessarily means that 

defendants are filling a "potential" market that would otherwise be available for plaintiff's 

taking. See 3 Nimmer§ 13.05[A](4], at 13-187. Properly understood, however, the 

-\ 
"potential markets" standard erects no such barrier to a finding of fair use. 

The term "potential markets" does not properly encompass all conceivable 

markets for an original and its derivatives. "The market for potential derivative uses 

includes only those that creators of original works would in general develop or license 

others to develop." Campbell, 114 S.Ct. at 1178. The examples of parody and criticism 

should serve to clarify and illustrate this proposition. By the veiy nature of such 

endeavors, persons other than the copyright holder are undoubtedly better equipped, and 

more likely, to fill these particular market and intellectual niches. See Campbell, 114 

S.Ct. at 1178 ("there is no protectable derivative market for criticism."); New Era 

Publications. Int'! v. Carol Publishing Group, 904 F.2d 152, 160 (2d Cir.) ("a critical 

. biography serves a different function than does an authorized, favorable biography, and 

thus injuiy to the potential market for the favorable biography by the publication of the 

unfavorable biography does not affect application of factor four."), cert. denied, 498 U.S. 

921 (1990); Leibovitz, 1996 WL 733015, at* 13 ("although derivative markets are an 
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appropriate consideration in a fair use analysis, there is no protectable derivative market 

for criticism."). Here, the Court sees no reason that the market for derivative game 

versions of Seinfeld is a market that should be reserved for persons other than plaintiff. A 

Seinfeld trivia game is not critical of the program, nor does it parody the program; if 

anything, SAT pays homage to Seinfeld. The market for such works is one that should 

properly be left to plaintiff's exclusive control. 

The Court's resolution of the "potential markets" inquiry is not effected by 

the prospect that plaintiff will choose to leave this particular derivative market 

unsatisfied. See Salinger, 811 F.2d at 99 ("the need to assess the effect on the market for 

Salinger's letters is not lessened by the fact that their author has disavowed any intention 

to publish them during his lifetime."). The Court is persuaded that there is a meaningful 

difference, for purposes of the Copyright Act, between a copyright holder's failure to 

occupy a particular market as a matter of choice, and a failure to occupy such a market as 

a matter of neglect. Id. In a manner of speaking, plaintiff has exercised its control over 

derivative markets for Seinfeld products, if only by its decision to refrain from inundating 

those markets. Indeed, artists express themselves not merely by deciding what to create 

from their original work, but by deciding what not to create as well. Cf. Harper & Row, 

· 471 U.S. at 559 ("freedom of thought and expression 'includes both the right to speak 

freely and the right to refrain from speaking at all."') (citations omitted). It would 

therefor not serve the ends of the Copyright Act -- i.e., to advance the arts -- if artists 

were denied their monopoly over derivative versions of their creative works merely 

27 

CLINTON LIBRARY PHOTOCQpy 



because they made the artistic decision not to saturate those markets with variations of 

their original. Where nothing in the nature of criticism or parody is at issue, this creative 

choice must be respected. 

E. Aggregate Fair Use Assessment 

Though there are numerous competing considerations which make this 

decision a difficult one, the Court is persuaded that, on balance, SAT does not represent a 

fair use of Seinfeld. Only one of the four statutory factors favors defendant, and then, 

only by a generous understanding of what it means for a work to be "transformative." 

Plaintiff prevails with respect to each of the remaining three factors: Seinfeld is a work of 

fiction, and such works are accorded special status in copyright law; SAT draws upon 

"essential" elements of Seinfeld, and it draws upon little else; and, most importantly, SAT 

occupies a market for derivatives which plaintiff -- whatever it decides -- must properly 

be left to control. In short, SAT does not make fair use of Seinfeld, and plaintiff must 

accordingly be granted summary judgment on its claim of copyright infringement. See 

Wright, 953 F.2d at 740 ("a party need not 'shut-out' her opponent on the four factor tally 

to prevail."). 
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III. Common Law Unfair Competition 

In order to succeed on a claim of common law unfair competition under 

New York law, plaintiff must establish the bad faith misappropriation of its labor and 

expenditure resulting in the likelihood of confusion as to the source of the product. See 

Kraft General Foods v. Allied Old English, Inc., 831 F. Supp. 123, 135 (S.D.N. Y. 1993); 

Shaw v. Time-Life Records, 38 N.Y.2d 201, 206, 379 N.Y.S.2d 390, 395 (1975). "Thus, 

some showing of bad faith is crucial to the claim." Brown v. Quiniou, 744 F. Supp. 463, 

473 (S.D.N.Y. 1990). The Court must also determine "whether persons exercising 

'reasonable intelligence -- and discrimination' would be taken in by the similarity" 

between the two products. Shaw, 38 N.Y.2d at 206 (citations omitted). In other words, 

plaintiff must prove a likelihood of confusion among members of the general public as to 

the source of defendants' work. See Charles Of The Ritz Group, Ltd. v. Quality King 

Distributors, Inc., 832 F.2d 1317, 1321 (2d Cir. 1987); Weight Watchers International, 

Inc. v. Stouffer Corp., 744 F. Supp. 1259, 1283 (S.D.N. Y. 1990). 

"Likelihood of confusion is usually measured by applying the test 

formulated by Judge Friendly in Polaroid Corp. v. Polarad Electronics Corp., 287 F.2d at 

495." See Weight Watcher, 744 F. Supp. at 1269; see also Twin Peaks, 996 F.2d at 1379 

. (remanding to the district court for a "full" examination of the Polaroid factors in 

connection with plaintiffs claim of trademark infringement). Specifically, the Court must 

balance the following factors: 

the strength of.[the owner's] mark, the degree of similarity between the two 
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marks, the proximity of the products, the likelihood that the prior owner 
will bridge the gap, actual confusion, and the reciprocal of defendant's good 
faith in adopting its own mark, the quality of defendant's product, and the 
sophistication of the buyers. 6 

Polaroid, 287 F.2d at 495. Despite the stature of the "venerable Polaroid factors," the 

parties have not addressed, or even identified, most of these considerations in their 

discussion of consumer confusion. See Twin Peaks, 996 F.2d at 1379. 

The matters that the parties have focused upon simply are not so compelling 

as to merit summary judgment. Plaintiff begins by arguing that defendants have created 

confusion as to the sponsorship of SAT by including the name "Seinfeld" in the book's 

title, and by referring to the Seinfeld show in promotional materials. (Memorandum of 

Law in Support of Plaintiff's Motion for Partial Summary Judgment at 23-24). As 

defendants explain, however, "there's no secret that the book is based on the show." 

(Golub Dep. at 95). The book is expressly directed to devotees of the television program, 

and it is dedicated to testing their knowledg~ of the show. It is all but inevitable that the 

Seinfeld name would be invoked in the book's title and in its advertising. See Twin 

Peaks, 996 F.2d at 1379 (there can be "little question that the title is of some artistic 

6 Though this formulation has been developed in the context of federal claims 
under the Lanham Act for trademark infringement, it has also been applied to common 

· law claims of unfair competition, and it reaches the identical "likelihood of confusion" 
issue which is of present concern. See,~. Weight Watchers, 744 F. Supp. at 1283 
("Common law unfair competition claims closely parallel Lanham Act unfair competition 
claims; to the extent that they may be different, the state law claim may require an 
additional element of bad faith or intent."); see also Kraft, 831 F. Supp. 123, 136 ("the 
Court has already found, in the context of the Lanham Act claims, that plaintiff has 
demonstrated a likelihood of confusion"). 
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relevance to the Book."). "The question then is whether the title," and advertising, "is 

misleading in the sense that it induces members of the public to believe the Book was 

prepared or otherwise authorized by [defendants)." Twin Peaks, 996 F.2d at 1379. 

Plaintiff argues that there are similarities between the word "Seinfeld" as it 

appears on the cover of SAT and the Seinfeld logo which reveal defendants' intention to 

mislead consumers as to the origin of the book. Specifically, the Seinfeld logo and the 

word "Seinfeld" as it appears on the front cover of SAT share similar type face, and the 

Seinfeld lettering on the back cover appears in the same red coloring as the logo. 

Moreover, the word Seinfeld is prominently featured on the front and back covers of 

SAT. Though the Court agrees that there are unmistakable similarities between the 

Seinfeld logo and the SAT cover, there are distinct differences, as well. Most notably, the 

Seinfeld logo is written on a slant, with an inve1ted triangle over the "i." The word 

"Seinfeld," as it appears on the cover of SAT, is not adorned with any such flourishes. 

Even accepting that the word "Seinfeld," as it appears on the cover of SAT, 

bears an unlikely resemblance to the Seinfeld logo, there is another important aspect of 

the SAT cover -- the disclaimer on the back cover of the book -- which is sufficient to 

create an issue of fact on the questions of bad faith and consumer confusion. 

· "Disclaimers are a favored way of alleviating consumer confusion as to source or 

sponsorship." Consumers Union of United States, Inc. v. General Signal Corp., 724 F.2d 

1044, 1052-53 (2d Cir. 1983) ("We are satisfied that the disclaimer is adequate to 

distance CU and Regina"), cert. denied, 469 U.S. 823 ( 1984). The parties, predictably 

31 

CLINTON LIBRARY PHOTOCOPY 



... 

enough, have sharply contrasting views of the disclaimer set out on the back cover of 

SAT. Plaintiff stresses the small lettering of the disclaimer; lettering that was reduced in 

size shortly before publication aild made smaller than any other text in the book. 

Defendants draw the Court's attention to the black border surrounding the disclaimer, and 

to the shaded background allegedly designed to highlight that disclaimer. For purposes of 

the parties' competing claims for summary judgment, the Court is simply unable to find 

that any of these considerations is conclusive as a matter of law. 

Given that those factors that plaintiff relies upon to establish consumer 

confusion are inconclusive, it is significant that plaintiff offers little in the way of 

empirical support for its claim. In fact, "[p]laintiff adduce[s] but one incident of actual 

confusion, and it is of scant probative value." Brown, 744 F. Supp. at 472. Specifically, 

plaintiff interprets NB C's decision to distribute copies of SAT in connection with a 

Seinfeld promotion as a clear indication that an average consumer could be misled as to 

the sponsorship of SAT. As plaintiff sees it, NBC's behavior suggests that the very 

network which airs Seinfeld mistook the book's origin. As defendants point out, however, 

the network's behavior might also be taken to suggest that NBC was not confused as to 

the origin of SAT so much as it was simply unconcerned with the origin of SAT. 

Any inquiry into a defendant's alleged bad faith and the potential for 

consumer confusion necessarily entails a "factual inquiry." Brown, 744 F. Supp. at 467, 

472. As such, summary judgment cannot be granted on plaintiffs claim of unfair 

competition unless there is no material dispute as to either of these matters. Id. at 472 
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("Subjective issues such as good faith and intent are generally inappropriate subjects of 

summary judgment."); see also Shaw, 38 N.Y.2d 201 (upholding denial of summary 

judgment where issue of material fact existed as to whether reasonably discriminating 

members of the public would be confused by publisher's advertising ofbandleader's 

versions of musical compositions). Plaintiff certainly has not succeeded in eliminating 

any such dispute: "Similarity in overall appearance alone cannot establish source 

confusion as a matter oflaw. Nor is the addition of the anecdotal evidence ... 

dispositive." Coach, 933 F.2d at ·t69. Defendants have fared no better; there are 

significant questions concerning the SAT cover, defendants' alleged bad faith during 

editing, and the adequacy of the book's disclaimer. In short, a dispute exists between the 

parties, a dispute which cannot now be resolved. Accordingly, the Court denies plaintiffs 

motion for summary judgment on its claim of unfair competition, as well as defendants' 

cross-motion on this same cause of action. 
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CONCLUSION 

For the reasons set forth above, the Court grants plaintiffs motion For 

summary judgment, on the issue"ofliability, on its claim of copyright infringement. As 

for plaintiffs common law claim of unfair competition, the Court finds that there remains 

a dispute as to material facts between the parties. Therefore, the Court denies plaintiffs 

request for summary judgment on this issue, as well as defendants' cross-motion for 

judgment in its favqr. 

Aconference is scheduled for March 20, 1997, at 4:30 p.m., by which time 

the parties are directed to present the Court with a case management plan addressing how 

the measure of relief for the copyright infringement claim will be determined, and 

proposing a schedule for proceeding to trial on the claim of unfair competition. 

SO ORDERED 

Dated: New York, New York 
February;./, 1997 

U.S. . . 
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944 F.Supp. 326 
65 USLW 2400, 133 Lab.Cas. P 58,201, 12 lER Cases 388 
(Cite as: 944 F.Supp. 326) 

Barbara HA YBECK, Plaintiff, 
v. 

PRODIGY SERVICES COMPANY, a 
Partnership of Joint Venture with. IBM 

Corporation · 
and Sears Roebuck and Co., and Jacob Jacks, 

Defendants. 

95 Civ. 9612(SS). 

United States District Court, 
S.D. New York. 

Nov. 12, 1996. 

Customer who bought time on company's 
computer service and who had unprotecte(I sex with 
company's employee who was positive for Human 
Immunodeficiency Virus (HIV) and who met 
customer in on-line company sex chat room brought 
action against company, alleging that, under theories 
of respondeat superior or negligent hiring and 
retention, company was responsible for employee's 
transmission of the HIV virus to her. Company 
moved to dismiss. The District Court, Sotomayor, 
J., held that: (I) employee was not acting within 
the scope of his employment with company when, 
outside the place of employment, he decided to 
conceal his HIV status from, and have unprotected 
sex with customer and thus, company could not be 
held liable, under the doctrine of respondeat 
superior, for employee's conduct, and (2) customer 
did not establish that company's hiring or retention 
of employee was negligent under New York law 
because customer did not allege that company knew 
that employee was concealing his HIV status from 
sex partners or was having unprotected sex with 
them. 

Motion granted. 

[l] MASTER AND SERVANT~ 329 
255k329 
Because determination of whether a particular act 
was within the scope of servant's employment for 
purposes of respondeat superior liability is so 
heavily dependent on factual considerations, the 
question is ordinarily one for the jury under New 
York law; however, where court takes as true all 
the facts alleged by plaintiff and concludes that the 
conduct complained of cannot be considered as a 
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matter of law within the scope of the employment, 
then court must dismiss complaint for failure to state 
claim. · 

[l] MASTER AND SERVANT~ 332(2) 
255k332(2) 
Because determination of whether a particular act 
was within the scope of servant's employment for 
purposes of respondeat superior liability is so 
heavily dependent on factual considerations, the 
question is ordinarily one for the jury under New 
York law; however, where court takes as true all 
the facts alleged by plaintiff and concludes that the 
conduct complained of cannot be considered as a 
matter of law within the scope of the employment, 
then court must dismiss complaint for failure to state 
claim. 

[2] MASTER AND SERVANT ~ 302(2) 
255k302(2) 
Under New York law, courts look to the following 
factors in considering whether a particular act falls 
within employee's scope of employment for 
purposes of respondeat superior liability: 
connection between the time. place. and occasion for 
the act; history of relationship between employer 
and employee as spelled out in actual practice; 
whether act is one commonly done by such 
employee; extent of departure from normal methods 
of performance; and whether the specific act was 
one that employer could have reasonably 
anticipated. 

[3] MASTER AND SERVANT ~ 302(2) 
255k302(2) 
Under New York law, employee was not acting 
within the scope of his employment with company 
which sold time on its computer service when, 
outside the place of employment, he decided to 
conceal his positive Human Immunodeficiency Virus 
(HIV) status from, and have unprotected sex with, 
company's customer whom he met in an on-line 
company sex chat room and thus, company could 
not be held liable, under the doctrine of respondeat 
superior, for the nondisclosure off duty conduct of 
employee, even if it acquiesced in the conduct by 
accepting the benefit of increased customer use of its 
services from employee•s sexual activity. 

[4] MASTER AND SERVANT~ 302(1) 
255k302( I) 

Copr. •'West 1997 No claim to orig. U.S. govt. works 
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Under New York law, even where employee does 
not act within the scope of his employment, 
employer may be required to answer in damages for 
the tort of an employee against a third party when 
employer has either hired or retained th~ employee 
with knowledge of employee's propensity for the 
sort of behavior which caused the injured party's 
harm. 

[S] MASTER AND SERVANT <S:=> 303 
255k303 
Customer who purchased time from company on its 
computer service and who engaged in unprotected 
sex with company's employee who was Human 
Immunodeficiency Virus (HIV) positive and who 
met customer in on-line cpmpany sex chat room did 
not establish that company's hiring or retention of 
employee was negligent under New )'.ork law; 
customer did not, arid presumably could not, allege 
that company knew that employee was concealing 
his HIV status from his sex partners or was having 
unprotected sex with them and the conduct 
complained of, whether it was the act of sex or 
employee's failure to disclose his HIV status, took 
place outside of employer's premises and without 
employer's chattels. 

[6] MASTER AND SERVANT <S:=> 302(1) 
255k302(1) 
Under New York law, when employee's conduct is 
beyond the scope of employment, employer's duty 
to third parties to prevent misconduct is limited to 
torts committed by employees on employer's 
premises or with employer's chattels. 

*327 Parker & Waichman, Jerrold S. Parker, 
Great Neck, NY, for Plaintiff. 

Phillips Nizer Benjamin Krim & Ballon, L.L.P., 
New York City (Perry S. Galler, Thomas G. 
Jackson, Lil.a M. Cohn, Michael Fischman, of 
Counsel), for Defendants Prodigy Services 
Company, International Business Machines 

-Corporation and Sears Roebuck and Co., Inc. 

OPINION AND ORDER 

SOTOMAYOR, District Judge. 

In this diversity action, plaintiff alleges that she 
contracted the HIV virus from Jacob Jacks 
(hereinafter "Jacks"), [FNI] an employee of 
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defendant Prodigy Services Company (hereinafter 
"Prodigy"), whom plaintiff first met in an on-line 
Prodigy sex chat room. Plaintiff contends that 
under theories of respondeat superior or negligent· 
hiring and retention, Prodigy is responsible ft1r 
Jacks' transmission of the HIV virus to her because 
Prodigy knew that Jacks had the AIDS virus and 
knew that Jacks was having sex with customers he 
met on-line. Prodigy moves pursuant to 
Fed.R.Civ.P. 12(b)(6) to dismiss the complaint on 
the ground of failure to state a claim upon which 
relief can be granted. For the reasons to be 
discussed, defendant's motion to dismiss is granted. 

FN 1. Jacob Jacks is believed to be deceased at this 
time. Although named in the complaint, neither 
Jacks nor his estate have been served in this action. 
(Defs' Mem. at 3). 

*328 BACKGROUND 

Plaintiffs complaint alleges that Prodigy injured 
plaintiff by its negligent conduct in allowing their 
employee, Jacob Jacks, to have sexual intercourse 
with customers with the knowledge that Jacks had 
AIDS. Although the complaint asserts that 
Prodigy's conduct injured plaintiff, it does not 
explain how. [FN2] Plaintiff's Affidavit and 
Memorandum of Law in Opposition to the instant 
motion, however. explain that after Jacks denie.d 
being HIV positive, plaintiff had sexual intercourse 
with him and contracted the AIDS virus. (Haybeck 
Aff.; Pl.Mem. at 4--5). 

FN2. The Complaint merely asserts: "[t]hat by 
reason of the foregoing, plaintiff Barbara Haybeck 
sustained severe and permanent personal injuries, 
became sick, sore, lame and disabled, suffered 
rnental anguish, was confined to hospital, bed and 
home and may, in the future, be so confined; was 
incapacitated and [sic] from auending to her usual 
duties and may in the future, be so incapacitated, 
plaintiff was and is substantially psychologically 
damaged, and plaintiff was otherwise damaged. M 

(Comp!. 1 152.) 

The facts, assumed to be true for purposes of this 
motion, are that: 

At some time prior to November JI, 1994 the 
plaintiff Barbara Haybeck became a customer of 
the defendant Prodigy. Prodigy sold time on their 
computer service and Barbara bought same. Jacob 
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Jacks was an employee of Prodigy. Mr. Jacks 
was a sexual predator who had full blown AIDS, a 
fact known and admitted by Prodigy .... 
By using his position as an employee of Prodigy, 
Jacks was able to spend countless ho.urs on-line 
with plaintiff while he was at work ai Prodigy's 
offices. Jn addition, Jacks gave plaintiff months 
of "free time" on the Prodigy network, as well as 
unlimited use of his own Prodigy account. The 
motive for this conduct was solely to entice 
Barbara Haybeck, by any means necessary, into an 
illicit and aberrant relationship that resulted in her 
having a consensual sexual relationship with 
Jacks. Both before and during this relationship, 
Jacks repeatedly denied having AIDS. Thereafter, 
and as a direct result of this sexual relationship, 
Barbara Haybeck contracted AIDS-from which 
she will die. 

(Pl. 's Mem. at 4--5.j 

Plaintiff contends that Prodigy "should have taken 
special precautions to prevent" Jacks' conduct. 
(Comp!. 1 150) Plaintiff also insists that her injuries 
were "due solely to the negligence, carelessness, 
recklessness and gross negligence of the defendants 
in their ownership, operation, management, repair 
and control of their agents, servants, employees and 
their on-line network and through no fault of lack of 
care on the part of the plaintiff. • (Comp I. 1 151.) 

Defendant argues, however, that Prodigy is not 
responsible for plaintiffs contraction of the AIDS 
virus from Jacob Jacks because Jacks' sexual 
intercourse with plaintiff fell outside the scope of his 
employment. Further, it maintains that Prodigy 
owed no duty to plaintiff to "(i]nvolve itself in her 
personal or sexual conduct," (Def.Mem. at 17), 
because Prodigy was forbidden by law and public 
policy either to inquire into Jacks' HIV status or to 
control his relations with persons outside the work 
environment. (Def.Mero. at 18--21.) Defendant 
also contends that plaintiffs consent to the sexual 
union was an "unforeseeable superseding act" which 
"absolve(s)" Prodigy of "any possible liability." 
(Def.Mem. at 22). Finally, defendant urges that 
plaintiff cannot satisfy the jurisdictional threshold of 
$50,000 required for diversity jurisdiction because 
she accepted a contractual limitation of liability with 
Prodigy that limits her recovery to an amount below 
the threshold. (Def.Mem. at 24--25.) 

DISCUSSION 
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A district court's function on a motion to dismiss 
under Fed.R.Civ.P. 12(b)(6) is to assess the legal 
feasibility of the complaint. Kopec v. Coughlin, 
922 F.2d 152, 155 (2d Cir.1991). The issue "is not. 
whether a plaintiff will ultimately prevail, but 
whether the claimant is entitled to offer evidence to 
support the claims." Scheuer v. Rhodes, 416 U.S. 
232, 236, 94 S.Ct. 1683, 1686, 40 L.Ed.2d 90 
(1974). Allegations contained in the complaint must 
be construed favorably to the plaintiff. Walker v. 
New York, 974 F.2d 293, 298 (2d Cir.1992), cert. 
denied, 507 U.S. 961, 113 S.Ct. 1387, 122 L.Ed.2d 
762 (1993). Dismissal *329 is warranted only 
where "it appears beyond doubt that the plaintiff can 
prove no set of facts in support of his claim which 
would entitle him to relief." Ricciuti v. N.Y.C. 
Transit Authority, 941 F.2d 119, 123 (2d Cir.1991) 
(quoting Conley v. Gibson, 355 U.S. 41, 45-46, 78 
S.Ct. 99, 101-02, 2 L.Ed.2d 80 (1957) (footnote 
omitted)). 

In considering a Rule 12(b)(6) motion, a court 
must look to: (I) the facts stated on the face of the 
complaint; (2) documents appended to the 
complaint; (3) documents incorporated in the 
complaint by reference; and (4) matters of which 
judicial notice may be taken. Hertz Corp. v. City of 
New York, I F.3d 121, 125 (2d Cir.1993) (citing 
Allen v. WestPoint-Pepperell, Inc., 945 f.2d 40, 44 
(2d Cir.1991)). See also Samuels v. Air Transport 
Local 504, 992 F.2d 12, 15 (2d Cir.1993) (same). 
In this case, I take judicial notice of the facts alleged 
in plaintiffs affidavit submitted in opposition to the 
instant motion because the facts explain the 
predicate for plaintiffs cause of action. 

I. Scope of Employment 

(I) The central issue in this case is whether Jacob 
Jacks' failure to disclose his HIV status before 
having sexual intercourse with the plaintiff was 
conduct which can be deemed to fall, as a matter of 
law, within the scope of his employment with 
Prodigy. I understand that "because the 
determination of whether a particular act was within 
the scope of the servant's employment is so heavily 
dependent on factual considerations, the question is 
ordinarily one for the jury.• Riviello v. Waldron, 
47 N.Y.2d 297, 302, 418 N.Y.S.2d 300, 391 
N.E.2d 1278 (Ct.App.1979). However, where a 
court takes as true all the facts alleged by plaintiff 
and concludes that the conduct complained of cannot 
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be considered as a matter of law within the scope of 
employment, then the court must dismiss the 
complaint for failure to state a claim. See, e.g., 
Rappaport v. International Playtex Corp., 43 
A.D.2d 393, 352 N.Y.S.2d 241 (3d Qep't.1974) 
(reversing lower court for failing to dismiss where 
conduct fell outside of the scope of employment as a 
matter of law); cf. Petrousky v. United States, 728 
F.Supp. 890 (N.D.N.Y.1990) (holding as a matter 
of law that plaintiffs supervisor was acting within 
the scope of his employment when he libeled 
plaintiff in disciplinary memoranda). 

(2) In considering whether a particular act falls 
within an employee's scope of employment, New 
York courts look to five factors: 

[ l) the connection between the time, place and 
occasion for the . act, (2) the history of the 
relationship between employer and employee as 
spelled out in actual practice, [3] whether the act 
is one commonly done by such an employee, (4] 
the extent of departure from normal methods of 
performance; [ 5] and whether the speci fie act was 
one that the employer could reasonably have 
anticipate.cl. 

Riviello v. Waldron, 47 N.Y.2d 297, 302, 418 
N.Y.S.2d 300, 391 N.E.2d 1278 (Ct.App.1979). 
Here, defining carefully the precise act which is the 
subject of the complaint is crucial. To that end, it 
must be noted that plaintiff does not complain of 
Jacks' sexual relationship with her, but rather she 
complains of his failure to tell her that he was HIV 
positive and to engage in protected sex. In fact, 
plaintiff admits that she fully consented to the sexual 
union. Plaintiff insists, however, that had she 
known Jacks was HIV positive, she would never 
have consented to having sex with him. Hence, the 
core of plaintiffs complaint is that Jacks' failure to 
give her this information caused her injury, and it, 
therefore, is the proper focus of the scope of 
employment inquiry. 

(3) Can it be said, then, that Jacks was acting 
·within the scope of his employment with Prodigy 
when--outside the place of employment--he decided 
to conceal his HIV status from, and have 
unprotected sex with, a sexual partner? I conclude 
the answer is no. Courts have repeatedly held that 
acts taken and decisions made on an employee's 
personal time outside of work cannot be imputed to 
an employer. "New York courts have stated that 
'where an employee's conduct is brought on by a 
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matter wholly personal in nature, the nature of 
which is not job-related, his actions cannot be said 
to fall within the scope of his employment.' •. 
Longin v. Kelly, 875 F.Supp. 196, 201--203 
(S.D.N.Y.1995) (quoting Stavitz v. City of New 
York, 98 A.D.2d 529, 531, *330 471 N.Y.S.2d 
272, 274 (!st Dep't 1984)); see also Joseph v. City 
of Buffalo, 83 N.Y.2d 141, 146, 608 N.Y.S.2d 
396, 629 N.E.2d 1354 (Ct.App.1994) (police 
officer not acting within the scope of his 
employment when he left a service revolver where a 
child found it, even where a municipal law required 
the officer to have the gun nearby for emergencies); 
Kelly v. City of New York, 692 F.Supp. 303, 308 
(S.D.N.Y.1988) (city not liable for assault by city 
corrections officer where "[i]t is undisputed that the 
incident ... arose from a prior personal disputen); 
Forester v. State, 645 N.Y.S.2d 971 (Ct.Claims 
1996) (state not responsible where SUNY instructor 
assaulted student, even where the "acts occurred on 
school property and during school hours"). 

In cases specifically involving sexual misconduct 
by employees, New York courts have carefully 
avoided extending liability to employers. See, e.g., 
Joshua S. v. Casey, 206 A.D.2d 839, 615 N.Y.S.2d 
200 (4th Dep't 1994) (holding that a priest's sexual 
abuse of a child was, as a matter of law, not within 
the scope of employment); Kirkman v. Astoria 
General Hospital, 204 A.D.2d 401, 611 N.Y.S.2d 
615 (2d Dep't 1994) (hospital security guard who 
raped a minor child was not acting within the scope 
of his employment); Koren v. Weihs, 190 A.D.2d 
560, 593 N.Y.S.2d 222 (1st Dep't 1993) 
(psychotherapist who had sex with patient under the 
guise of treatment was not acting within the scope of 
his employment); Noto v. St. Vincent's Hospital, 
160 A.D.2d 656, 559 N.Y.S.2d 510 (!st Dep't) 
(plaintiff "failed to allege facts on which the 
existence of a viable claim ... could be predicated" 
where she complained that her psychiatrist "engaged 
in sexual relations with her after she had been 
discharged, and after he had ceased treating plaintiff 
as his patient"), appeal denied, 76 N. Y.2d 714, 564 
N.Y.S.2d 718, 565 N.E.2d 1269 (Ct.App.1990); 
Heindel v. Bowery Savings Bank, 138 A.D.2d 787, 
525 N.Y.S.2d 428 (3d Dep't 1988) (mall security 
guard's rape of fifteen year old girl "was in no way 
incidental to the furtherance of [the employer's) 
interest" and was "committed for personal motives" 
and was "a complete departure from the normal 
duties of security guard."); Cornell v. State, 60 
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A.D.2d 714, 401 N. Y.S.2d 107 (3d Dep"t 1977) 
("homosexual attack" committed by attendant at 
mental institution upon a patient was "obviously 
neither within the scope of the attendant's 
employment nor done in furtherance of hjs duties to 
his employer"). · 

Io Tomka v. Seiler Corp., 66 F.3d 1295, 1317 
(2d Cir.1995), the Court of Appeals held that "an 
employer is not liable for torts committed by the 
employee for personal motives unrelated to the 
furtherance of the employer's business." In that 
case, plaintiff had been to a business dinner with 
several supervisors and co-employees when the 
group became highly intoxicated and a supervisor 
later sexually assaulted her. The Court viewed the 
assault as "a complete departure from the normal 
duties of a Seiler employee." Tomka, atJ318. In 
the instant case, ihe imposition of respondeat 
superior liability would be even more troubling 
because even if the sexual activity at issue furthered 
Prodigy's business by increasing a customer's use of 
its services, as alleged by plaintiff. the true conduct 
of which she complained is Jacks' failure to reveal a 
private me.dical condition while engaging in an off­
duty, intimately personal act. 

The purely personal decision by Jacks whether to 
disclose a medical fact about himself cannot be said 
to have furthered his employer's business. Rather, 
his decision to conceal his HIV status arose from a 
purely personal motivation. Therefore, just as New 
York courts have held that assaultive behavior 
arising from personal motivations do not further an 
employer's business, even where it is conunitted 
within the employment context, see e.g., Heindel v. 
Bowery Savings Bank, 138 A.D.2d 787, 525 
N.Y.S.2d 428 (3d Dep't 1988) (mall security 
guard's rape of fifteen year old girl "was in no way 
incidental to the furtherance of [the employer's] 
interest" and was "committed for personal motives" 
and was •a complete departure from the normal 
duties of security guard."), so here must I conclude 
·as a matter of law that Jacks' concealment of his 
HIV status arose from personal motivation and 
cannot be considered as within the scope of his 
employment. 

One New York court has found that where "the 
business purpose alone would not have" prompted 
the conduct complained of, there *33 I can be no 
finding of employer liability. See Rappaport v. 
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International Playtex Corp., 43 A.D.2d 393, 397, 
352 N.Y.S.2d 241, 246 (3rd Dep't 1974) (in 
automobile accident involving salaried company 
sales agent traveling to home of a girlfriend where" 
he intended to do employment-related paperwork, 
court finds that sales agent was not acting within the 
scope of employment and respondeat superior did 
not apply). Here, even if Jacks' conduct arose in 
part out of his intent to further the business of 
Prodigy in that his sexual relationship with plaintiff 
began on line and arguably encouraged plaintiff to 
use more Prodigy services. there is no "business 
purpose" which "alone" would have compelled Jacks 
either to have sex with plaintiff or to hide from her 
the fact that he had AIDS. 

Therefore, considering the factors outlined in 
Riviello, I find, as a matter of law, that Jacks' 
failure to reveal his HIV status before having sex 
with plaintiff cannot be deemed to be within the 
scope of his employment. There is no "connection" 
in either "time, place, [or] occasion" between his 
status as a Prodigy employee and his failure to 
reveal his medical condition to his sex partner. Any 
"history of the relationship between [Jacks] and 
[Prodigy] as spelled out in actual practice" only 
reveals at best, accepting plaintiffs allegations as 
true, that Prodigy knew that Jacks bad AIDS and 
that he was having sex with customers. It does not 
reveal that Prodigy knew that Jacks was failing to 
inform his sex partners that he carried the AIDS 
virus or that Prodigy did more than remain silent in 
the face of Jacks' conduct. Clearly Jacks' act, 
whether it was his sexual conduct or his failure to 
reveal his medical condition, cannot be considered 
"one commonly done by such an employee"--there is 
no allegation that technical advisors in positions 
such as Jacks' commonly have sex with customers or 
failed to reveal the fact that they carried 
communicable diseases. Finally, Jacks' conduct was 
obviously a "departure from normal methods of 
performance,• and even if Prodigy knew that Jacks 
was having sex with customers, it could not 
"reasonably have anticipated" that Jacks was doing 
so without revealing his medical condition. See 
Riviello v. Waldron, 47 N.Y.2d 297, 302, 418 
N.Y.S.2d 300, 391N.E.2d1278 (Ct.App.1979). 

As an additional consideration, I note that by 
imposing respondeat superior liability on an 
employer in a case such as this, I would be setting a 
precedent under which employers would be forced 
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to monitor, and in some cases control, not only the 
health of their employees, but also the most intimate 
aspects of their off-duty lives. Such monitoring 
would contravene clear law and public policy that 
prohibits employers from inquiring int9 the HIV 
status of employees and attempting to ccintrol their 
off-duty behavior with others. See Americans with 
Disabilities Act, 42 U.S.C. § 12101 et seq. 
(prohibiting discrimination in the workplace based 
upon an employee's health condition); N.Y.Exec 
Law § 296 (prohibiting discrimination against 
persons because of their disability); Whalen v. Roe, 
429 U.S. 589, 599, 97 S.Ct. 869, 876, 51 L.Ed.2d 
64 (1977) (explaining that within the constitutional 
right to privacy there is an "individual interest in 
avoiding disclosure of per_sonal matters"); Griswold 
v. Connecticut, 381 U.S. 479, 85 S.Ct. 1678, 14 
L.Ed.2d 510 (1965) (recognizing a right of privacy, 
particularly in matters of sexuality); Doe v. City of 
New York, 15 F.3d 264, 267 (2d Cir.1994) ( 
"Clearly, an individual's choice to inform others 
that she has contracted what is at this point 
invariably and sadly a fatal, incurable disease is one 
that she should normally be allowed to make for 
herself. This would be true for any serious medical 
condition, but is especially true with regard to those 
infected with HIV or living with AIDS, considering 
the unfortunately unfeeling attitude among many in 
this society toward those coping with the disease."); 
Doe v. Kohn Nast & Graf, P.C. 866 F.Supp. 190 
(E.D.Pa.1994) (law firm prohibited from searching 
plaintiffs office upon suspicion that he had AIDS). 
Given the legal and policy limitations on an 
employer's ability either to control the off-duty 
conduct of its employees or to disclose the medical 
conditions of its employees, I find as a matter of law 
that Prodigy cannot be held liable for the non­
disclosure off-duty conduct of its employee, even if 
it acquiesces in the conduct by accepting the benefit 
of increased customer use of its services from that 
employee's sexual activity. 

*332 II. Prodigy's Negligent Hiring and Retention 
·of Jacks 

(4) Even where an employee does not act within 
the scope of his employment, "an employer may be 
required to answer in damages for the tort of an 
employee against a third party when the employer 
has either hired or retained the employee with 
knowledge of the employee's propensity for the sort 
of behavior which caused the injured party's harm." 
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Kirkman v. Astoria General Hospital, 204 A.D.2d 
401, 611 N.Y.S.2d 615 (2d Dep't 1994) (citing 
Detone v. Bullit Courier Service, Inc., 140 A.D.2d. 
278. 279, 528 N.Y.S.2d 575 (1st Dept.1988)). 
Here, plaintiff contends that even if Prodigy is no.I 
vicariously liable for Jacks' conduct, it is 
nevertheless liable for its negligent hiring and 
retention of him as an employee whom they knew to 
be infected with AIDS and having sex with Prodigy 
customers. (Comp!. at 11 155-169). 

(5) What plaintiff fails to allege, however, is that 
Prodigy knew that Jacks was having unprotected sex 
with customers without informing them that he 
carried the AIDS virus. This is a critical distinction 
because it was not Jacks' having AIDS nor Jacks' 
having sex with customers which was tortious under 
the law. Rather, it was Jacks' having unprotected 
sex with others without informing them that he was 
HIV positive that plaintiff argues is tortious. 
Compare Maharam v. Maharam, 123 A.D.2d 165, 
510 N. Y.S.2d 104 (1st Dep't 1986) (holding that 
"wife stated legally cognizable causes of action 
[against husband) for wrongful transmission of 
genital herpes on theories of either fraud or 
negligence") and Doe v. Roe, 157 Misc.2d 690, 598 
N.Y.S.2d 678 (Justice Ct.1993) (explaining that 
"New York recognizes a cause of action for 
intentional or negligent conununication of a venereal 
disease") with id. 598 N.Y.S.2d at 693 (dismissing 
action, inter alia, because "persons who engage in 
unprotected sex, at a time of the prevalence of 
sexually transmitted diseases, including some that 
are fatal, assume the risk of contracting such 
diseases. Both parties in an intimate relationship 
have a duty adequately to protect themselves. When 
on ventures out in the rain without an umbrella, 
should they complain when they get wet?"). 
Because plaintiff here has not, and presumably 
cannot, allege that Prodigy knew that Jacks was 
concealing his HIV status from his sex partners or 
was having unprotected sex with them, plaintiff 
cannot argue that Prodigy's hiring or retention of 
Jacks was negligent. See Kirkman v. Astoria 
General Hospital, 204 A.D.2d 401, 403, 611 
N.Y.S.2d 615, 616 (2d Dep't), leave to appeal 
denied, 84 N.Y.2d 811, 622 N.Y.S.2d 913, 647 
N.E.2d 119 (Ct.App.1994) (employer not liable for 
negligent hiring or retention of mall security guard 
who raped a customer where there was no showing 
that the employer had any knowledge of employee's 
propensity or history of such misconduct); Cornell 
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v. State, 60 A.D.2d 714, 401 N.Y.S.2d 107 (3d 
Dep't 1977) (holding that where "nothing in the 
record indicates that the (employer] either knew or 
should have known of (the employee's] alleged 
dangerous homosexual tendencies," no liability for 

' negligent hiring or retention of the employee could 
be found), aff'd, 46 N.Y.2d 1032, 416 N.Y.S.2d 
542, 389 N.E.2d 1064 (Ct.App.1979). 

[6] Further, under New York law, when an 
employee's conduct is beyond the scope of 
employment, an employer's duty to third parties to 
prevent misconduct "is limited to torts committed by 
employees on the employer's premises or with the 
employer's chattels .... • D'Amico v. Christie, 71 
N.Y.2d 76, 87, 524 N.Y.S.2d I, 6, ·518 N.E.2d 
896 (Ct.App.1987). Here, the conduct complained 
of, whether it is the act of sex or Jacks'-.failure to 
disclose his HIV status, unquestionably took place 
outside the employer's premises and without the 
employer's chattels. 

CONCLUSION 

For the reasons discussed above, defendant's 
motion to dismiss for failure to state a claim is 
GRANTED, and the Clerk of the Court is directed 
to enter judgment in Defendant Prodigy's favor, 
dismissing the complaint with prejudice. [FN3] The 
Clerk of the *333 Court is also directed to dismiss 
the action against Jacob Jacks without prejudice 
pursuant to Fed.R.Civ.P. 4(m) in that plaintiff has 
not served Jacks within the 120 days specified by 
the rule and has failed to demonstrate cause for such 
failure. 

FN3. In light of my finding that the action is 
dismissed for failure to state a claim, I do not reach 

Prodigy's argu1nent that plaintiff cannot meet the 
threshold jurisdictional amount for diversity 
jurisdiction. 

· SO ORDERED. 

END OF DOCUMENT 
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FISHER SCIENTIFIC COMPANY, Plaintiff, 
v. 

CITY OF NEW YORK; New York City Council; 
Andrew Stein, as President Thel'.e<Jf; 

Charles Millard, C. Virginia Fields, Lawrence A. 
Warden, Jose Rivera, Rafael 

Castaneira-Colon, Walter L. McCaffrey, Karen 
Koslowitz, Annette Robinson, Susan 

Alter, as Council Members Constituting the 
Committee on Civil Service and Labor 

of the New York City Council, Defendants. 

No. 92 Civ. 8774 (SS). 

United States District Court, 
S.D. New York. 

Jan. 29, 1993. 

Employer sought to enjoin city and city council 
from proposing, holding hearing on, or ratifying 
resolution expressing negative op1ruon about 
employer's labor negotiations. Employer requested 
preliminary and permanent injunctive relief. After 
trial, the District Court, Sotomayor, J .. held that 
employer, which hired replacement workers during 
labor dispute, failed to show that it would suffer 
irreparable harm if city and city council were not 
enjoined from ratifying resolution expressing 
negative op1n1on about employer's labor 
negotiations and thus, employer was not entitled to 
permanent injunction. 

Injunctive relief denied and complaint dismissed. 

[I) CONSTITUTIONAL LAW<;;::> 70.1(1) 
92k70. l(l) 
Courts' foray into ongoing legislative activity 
should be restrained by healthy respect for 
separation of powers; implicit in that doctrine, and 
intertwined with requirement of ripeness, is notion 
that court should give legislative body the 

·opportunity to avoid running afoul of the 
Constitution. 

[2) CONSTITUTIONAL LAW<;;::> 70.l(l) 
92k70. l(l) 
Court may order legislative body to adopt particular 
act if legislators have signed consent decree stating 
that they would do so. 

[3) LABOR RELATIONS<;;::> 994 
232Ak994 

Page l 

Employer, which hired replacement workers during 
labor dispute, failed to show that it would suffer · 
irreparable harm if city and city council were not 
enjoined from holding hearing on or ratifying 
resolution stating that employer's use of replacement 
workers called into question the quality of its 
medical and laboratory supplies and recommending 
that city agencies buy supplies from companies other 
than employer, and thus, employer was not entitled 
to permanent injunction; employer was unable to 
identify even one customer that expressed concern 
over proposed resolution and resolution might 
undergo substantial modification before passage or 
might not be passed at all. 

*23 Pitney, Hardin, Kipp & Szuch, Morristown, 
NJ, for plaintiff; by Sean T. Quinn. 

City of New York, Law Dept., New York City, 
for defendants; by Lawrence S. Kahn. 

Shea & Gould, New York City, for Intervenor 
Intern. Broth. of Teamsters, Steel, Metal, Alloys 
and Hardware Fabricators and Warehousemen, 
Local 810, AFL-C!O; by Eve I. Klein, Joshua A. 
Adler, Mark S. Weprin. 

MEMORANDUM OPINION AND ORDER 

SOTOMAYOR, District Judge. 

Plaintiff Fisher Scientific Company ("Fisher") 
seeks to enjoin defendants, the City of New York, 
the New York City Council ("City Council"), the 
City Council's Committee on Civil Service and 
Labor (the "Committee") and the members of the 
City Council (collectively, the "City Defendants"), 
from holding a hearing on or proposing, endorsing, 
or ratifying Resolution 910. Resolution 910 
expresses a negative opinion about Fisher's labor 
negotiations with the International Brotherhood of 
Teamsters, Steel, Metal, Alloys and Hardware 
Fabricators and Warehousemen, Local 810, AFL­
C!O (the "Union"), notes that Fisher's use of 
replacement workers calls into question the quality 
of its products, and recommends that City agencies 
buy medical and laboratory supplies from companies 
other than Fisher until Fisher rehires its Union 
workers. The parties agreed to combine the trial on 

Copr. "West 1997 No claim to orig. U.S. govt. works 

CLINTON LIBRARY PHOTOCOPY 



812 F.Supp. 22 
(Cite as: 812 F.Supp. 22, •2J) 

the merits on Fisher's application for a permanent 
injunction with the preliminary injunction hearing. 
For the reasons stated below, Fisher's application 
for injunctive relief is DENIED and the Complaint 
is dismissed. In addition, Fisher's request for an 
injunction pending appeal is DENIED. 

I. Background 

A. The Events Giving Rise to This Action 

Fisher manufactures and distributes medical, 
laboratory, and scientific equipment. Fisher's 
Eastern Distribution Center ("EDC"), in 
Springfield, New Jersey, serves as a regional 
warehouse and distribution point for ·medical and 
laboratory equipment. such as microscop~ and test 
tubes. 

Since 1967, Fisher and the Union have been 
parties to successive collective bargaining 
agreements covering EDC employees. The most 
recent collective bargaining agreement expired by its 
own terms on October 21, 1991 and certain Union 
employees at the EDC then began to strike. Fisher 
operated the EDC with a reduced crew of 
supervisors and temporary replacements until 
February 1992, when it permanently replaced the 
economic strikers at the EDC. Since the strike 
began, negotiations between the parties have been 
unsuccessful. 

By letter dated November 12, 1992, Yvonne 
Gonzalez, Assistant Counsel to the Speaker of the 
City Council, notified Fisher that the City Council's 
Committee would be holding a hearing on 
Resolution 910. Resolution 910 observes that 
Fisher "offered their warehouse employees [at the 
EDC) the ultimatum of accepting a 450 % increase in 
the employee contribution to the health insurance 
premium. or going out on strike," and that Fisher 
rejected a cost-saving proposal by the Union and 
instead •24 "permanently replaced those 77 long­

. service, experienced workers." Resolution 910 goes 
on to note that "[t]he quality of the products now 
offered by Fisher to medical institutions of the City 
of New York is compromised by the company's use 
of inexperienced replacement workers.· For those 
reasons, the City Council would resolve to 
recommend "that every city agency that buys 
medical and laboratory supplies from Fisher 
Scientific seek alternative sources for products," and 
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that the City Council notify Fisher that its action 
"violates acceptable labor relation standards, and 
that the City of New York will seek to giv~ 

preference to alternative suppliers until the [EDC] 
warehouse employees are rehired and reinsured." :. 

A Committee hearing was originally scheduled for 
December 9, 1992. Fisher advised Ms. Gonzales 
that it believed that the proposed bearing on 
Resolution 910 constituted an unlawful interference 
with the collective bargaining process. Two days 
later, Fisher brought this action pursuant to 42 
U.S.C. § 1983, alleging that the Committee's and 
Council's actions on Resolution 910 would violate 
its federal right to collective bargaining. Fisher 
sought a Temporary Restraining Order ("TRO"), 
and preliminary and permanent relief from any 
actions by the City Defendants on the proposed 
resolution. 

At this Court's hearing on the application for a 
TRO, City Defendants announced that the 
Committee hearing on Resolution 910 was 
postponed until January, 1993. In addition, the 
Union entered an appearance, seeking to intervene 
in this action, as of right or by permission, or, 
alternatively, to participate in the proceedings as 
amicus curiae. [FN I] The Court did not grant the 
temporary injunctive relief that Fisher sought, 
finding that the adjournment of the hearing removed 
the immediate threat of irreparable injury, and that a 
balance of the equities favored affording the City 
Defendants the opportunity to respond fully to 
Fisher's application. The City Defendants, 
however, were ordered to notify the Court at least 
seven days prior to "any hearing on Resolution 910 
or any other resolution or action similar thereto 
which relates to the labor dispute or the collective 
bargaining negotiations between [Fisher] and [the 
Union]." 

FN I. The Union has satisfie.d the requirements of 
Fed.R.Civ.P. 24(a)(2) and its unopposed motion to 
intervene as of right is granted. See, e.g., 
Farmland Dairies v. Comm. of New York State 
Dept. of Agriculture, 847 F.2d 1038, 1043 (2d 
Cir.1988). The Court need not consider the 
Union's alternative motions to intervene 
pennissively, pursuant to Fe.d.R.Civ.P. 24(b)(2), or 
to appear as amicus curiae. 

A hearing was held in January on Fisher's 
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application for a preliminary injunction. The Court 
has granted the parties' request that, pursuant to 
Fed.R.Civ.P. 65(a), the preliminary injunction 
hearing be combined with the trial on the merits on 
Fisher's re.quest for permanent injunc~ive relief. 
Timely notice bas now been given that a Committee 
hearing on Resolution 910 is scheduled for February 
1, 1993. 

B. The City Council and Its Resolutions 

A short review of the powers and procedures of 
the City Council, as well as the path by which a 
resolution is enacted, and its subse.quent effect, 
illuminates the issues that this case presents. 

The City Council and its committees possess and 
exercise all of the legislative power of the City of 
New York. The City Council's powers include the 
exclusive authority to adopt local laws and to adopt 
and modify the budget for New York City. In 
addition, the City Council has the authority to 
provide an opportunity for discussion of matters of 
public concern and to provide a forum for public 
comment on such issues through a public hearing 
process. Finally, the City Council, or any of its 
standing or special committees, may investigate any 
matters within its jurisdiction relating to the 
"property, affairs or government of the City." 
Charter of New York City § 29. The City Council 
is also charged with the regular review of the 
activities of New York City agencies. Id. 

To implement these responsibilities and mandates, 
the City Council has previously *25 held two 
different types of hearings. On the one hand, 
following the notorious fire at a Bronx social club 
that resulted in the death of over eighty people, a 
City Council committee conducted a vigorous full­
scale investigation and public inquiry, that resulted 
in strong criticism of New York City's regulation of 
clubs. In contrast, other hearings have been 
convened to provide fora for discussion and public 

·comment upon issues of public concern. According 
to the City Defendants, the hearing on Resolution 
910 falls into this latter category of less formal 
inquiries. 

Pursuant to City Council rules, a public hearing 
must be held before a committee may vote on a 
resolution. [FN2) If a Committee then chooses to 
vote on the resolution, and a majority of the 

Page 3 

comtnitt~'s members approves the resolution, it is 
then presented to the full City Council for 
consideration, where it may or may not be. 
approved. A proposed resolution may be amended 
at numerous stages in the process. In contrast to :~ · 
bill for a local law, no mayoral approval is required 
for a resolution: once the City Council passes the 
resolution, no further activity is required. In 
addition, unlike a local law, which has binding force 
and effect, a resolution such as that concerning 
Fisher is merely hortatory, with no binding effect. 

FN2. There is a narrow exception for those 
resolutions that arc introduced at a meeting of the 
full Council for immediate consideration. 
Resolution 910 does not fall within this exception. 

II. Discussion 

The purpose of a preliminary injunction is "to 
protect plaintiff from irreparable injury and to 
preserve the court's power to render a meaningful 
decision after a trial on the merits." Wright & 
Miller, 11 Federal Practice and Procedure § 2947; 
Abdul Wali v. Coughlin, 754 F.2d !015, !025 (2d 
Cir.1985). At the hearing on Fisher's application 
for a preliminary injunction, the parties agreed that 
no further evidence would be presented at any 
ultimate trial on the merits. The Court granted their 
request that the trial on the merits be consolidated 
with the preliminary inJunction hearing, as 
prescribed by Fed.R.Civ.P. 65(a)(2). See, e.g., 
McNeil-P.C.C., Inc. v. Bristol-Myers Squibb Co., 
938 F.2d 1544, 1545 (2d Cir.1991). Thus, the trial 
on the merits has already been held, and Fisher's 
application for a preliminary injunction is now 
treated as a request for the permanent injunctive 
relief that Fisher sought in its Complaint. 

Fisher asks this Court to enjoin City Defendants 
under 42 U.S.C. § 1983 from proposing, 
sponsoring, holding a hearing on, or ratifying 
Resolution 9 IO. Fisher contends that such actions 
on City Defendants' part would deprive Fisher of its 
federal right to engage in collective bargaining free 
from state or municipal intrusion, as the Supreme 
Court has explained that right in Lodge 76, lnt'l 
Association of Machinists and Aerospace Workers 
v. Wisconsin Employment Relations Conunission, 
427 U.S. 132, 140, 96 S.Ct. 2548, 2553, 49 
L.Ed.2d 396 (1976) ("Machinists "), and its 
progeny, including Golden State Transit Corp. v. 

Copr. "West 1997.No claim to orig. U.S. govt. works 

::CWNTON LIBRARY PHOTOCOPY 
,,,~.:.•, . 



812 F.Supp. 22 
(Cite as: 812 F.Supp. 22, *25) 

City of Los Angeles, 475 U.S. 608, 614, 106 S.Ct. 
1395, 1398, 89 L.Ed.2d 616 (1986) ("Golden State 
I "). 

[ 1 ][2] The City Defendants and the \Inion have 
offered a wide range of reasons why ·the Court 
should not issue the requested equitable relief, 
including legislative immunity, First Amendment 
rights, and lack of ripeness. Moreover, they have 
drawn compelling distinctions between this case and 
those labor law preemption cases on which Fisher 
relies, most notably New York News, Inc. v. State 
of New York, 745 F.Supp. 165 (S.D.N. Y.1990). 
However, the Court need not address any of these 
issues at this time for the simple reason that Fisher 
has failed to show that it would suffer irreparable 
injury if the Court denied its application for 
injunctive relief. [FN3] 

FN3. This action raises serious questions about the 
power of a district court to enjoin legislative 
activity. If the courts could, and did, routinely 
entertain suits concerning pending legislation, they 
would be swa1nped with actions by citizens fearful 
that the destruction of their rights was imminent. 
Many of these putative suits regarding inchoate 
legislation are kept 1;11 bay by the requirement of 
ripeness, which also ensures that the court hearing 
such suits has the benefit of a precise factual 
framework. In addition, the courts' foray into 
ongoing legislative activity should also be restrained 
by a healthy respect ror separation of powers. 
Implicit in that doctrine, and intertwined with the 
requirement of ripeness, is the notion that a court 
should give a legislative body the opportunity to 
avoid running afoul of the Constitution. See Prentis 
v. Atlantic Coast Line Co., 211 U.S. 210, 227-30, 
29 S.Ct. 67, 70-71, 53 L.Ed. 150 (1908). As the 
City Defendants have frequently reminded the 
Court, neither the Co1nmitlee nor the City Council 
has yet passed Resolution 910, and they may yet 
conclude on their own that the Resolution in its 
current form is unlawrul, or unwise. There are 
exceptions to this general hands-off rule. For 
example, although it is not the case here, a court 
may order a legislative body to adopt a particular 
act if the legislators had signed a consent decree 
saying that they would do so. See, e.g., Spallone 
v. United States, 487 U.S. 1251, 109 S.Ct. 14, 101 
L.Ecl.2d 964 (1988). However, ~one of the cases 
that Fisher cites in support of its request that this 
Court stop the legislative process in its tracks 
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involved injunctive relief directed at a legislature's 
mere consideration of a bill or resolution. See, 
e.g., Golden State I (city unlawfully conditioned a. 
franchise renewal on the settlement of a labor 
dispute); Machinists (overturning state 
co1nmission's order that Union cease and desist 
fro1n certain activities); New York News (State 
Department of Labor enjoined from convening 
board of inquiry). However deeply troubled this 
Court may be about the reach of a district court's 
power into the legislative process itself, there is no 
need to address that question today because of 
Fisher's failure in this case to demonstrate that it 
will suffer irreparable harm absent injunctive relief. 

*26 [3] It is well established that a party seeking a 
permanent injunction must demonstrate "the absence 
of an adequate remedy at law and irreparable harm if 
the relief is not granted." N.Y. State National 
Organization for Women v. Terry, 886 F.2d 1339, 
1362 (2d Cir.1989), cert. denied, 495 U.S. 947, 
110 S.Ct. 2206, 109 L.Ed.2d 532 (1990). Fisher 
has not carried its burden of showing that it will 
suffer irreparable harm if the Defendants are not 
permanently enjoined from proposing, sponsoring, 
holding a hearing on, or ratifying Resolution 910. 
Consequently, its application for permanent 
injunctive relief must he denied. 

Fisher contends that the consideration of 
Resolution 910 by the City Defendants constitutes 
impermissible intrusion by a municipal government 
into the collective bargaining process. At oral 
argument, Fisher conceded that a statement by the 
City Council members that they opposed Fisher's 
negotiation tactics and stance would not be 
unlawful. It also agreed that the City Defendants 
could conduct an investigation into a complaint 
about the safety of its products. Fisher's position, 
however, is that any type of hearing by the City 
Defendants to express an opinion on the collective 
bargaining process would be impermissibly 
coercive, and irreparably harmful, by raising the 
possibility of economic sanctions. 

Nevertheless, Fisher has failed to introduce 
competent evidence sufficient to convince the Court 
that its faces irreparable harm. It has not shown that 
the City Defendants are forcing it to lose business or 
to capitulate to the Union, or that they will force it 
do so. For example, Fisher was unable to identify 
even one customer that had expressed concern over 
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the proposed resolution. 

Fisher also argues that the legislative process must 
be stopped now because the very passage of 
Resolution 910 would perfect a solicita.tion of an 
illegal boycott that would irreparably harm Fisher. 
However, the legislative proceedings that pertain to 
Resolution 910 are still at an embryonic stage. 
Resolution 910 may undergo substantial 
modification before passage or it may not be passed 
at all [FN4]. Even if did pass, Resolution 910 
would merely render advice to agencies--advice 
which, the City Defendants tell us, the agencies 
would be free to ignore. Fisher has failed to 
introduce evidence as to how irreparable injury 
would follow the passage of a hortatory resolution. 
For example, Fisher has offered no evidence that 
any city agencies would follow such advice, and 
could not identify any city agencies that had stopped 
doing business with it as a result of the proposal of 
Resolution 910. For that matter, Fisher introduced 
no evidence on the *27 portion of business that it 
does with city agencies. Fisher's counsel simply 
noted that after the Boston City Council passed a 
resolution nearly identical to Resolution 910." a 
Boston newspaper article reported that a hospital 
administrator there agreed with the boycott. 

FN4. An action for damages or for an injunction 
against implementation of Resolution 910 would 
therefore be patently unripe at this juncture. See, 
e.g., New Orleans Public Service, lnc., v. Council 
of City of New Orleans, 491 U.S. 350, 371-73. 109 
S.Ct. 2506, 2520, 105 L.Ed.2d 298 (1989) 
(ripeness holding in Prentis directed against 
"interference with an ongoing legislative process"). 

There is also no support for Fisher's contention 
that a legislative hearing would be coercive because 
it would present Fisher with the Hobson 's choice of 
not defending itself, or of being· forCed to protect its 
interests at a hearing by disclosing its collective 
bargaining stance. Fisher, however, has failed to 

·demonstrate that its absence from the hearing would 
necessarily result in the passage of Resolution 910, 
or that even if Resolution 910 did pass, irreparable 
harm would follow. Further, there is no merit to 
Fisher's suggestion that if it attended a hearing, it 
would be forced to reveal confidential bargaining 
goals and strategies that would compromise its 
collective bargaining position in abrogation of its 
federal rights. Even if the hearing did tum to the 
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question of Fisher's negotiation strategy, which may 
or may not happen, Fisher would not be forced to 
reveal anything. The City Defendants have. 
expressly disclaimed their subpoena powers for the 
hearing. Unlike the enjoined proceedings in New 
York News, in which the parties would have been 
"[c]ompelled to produce documents and testify 
under oath setting forth their bargaining positions," 
745 F.Supp. at 169, the contemplated hearing in this 
case would not be coercive. It will neither "disrupt 
the negotiations" nor "impact upon the positions of 
the parties." 745 F.Supp. at 170. Thus, Fisher has 
made no showing that its non-coerced attendance at 
a hearing held in conjunction with a legislature's 
consideration of a non·binding resolution would 
constitute such impermissible governmental 
intrusion as to result in irreparable harm. 

In sum, Fisher has not convinced the Court that 
the consideration of Resolution 910 by the City 
Defendants is coercive in any way. Fisher has 
simply failed to demonstrate that it will suffer 
irreparable harm, and absent such proof, injunctive 
relief cannot issue. N. Y. State National 
Organization for Women v. Terry, 886 F.2d at 
1362. This is not to say that Fisher may never have 
a meritorious claim against the City. Defendants. 
Indeed, some of Fisher's suggestions regarding 
Resolution 910 are quite troubling. For example, 
Resolution 910 states at the outset that "[t]he quality 
of the products now offered by Fisher to medical 
institutions of the City of New York is compromised 
by the company's use of inexperienced replacement 
workers." Yet, counsel for the City Defendants 
admitted during oral argument that the Committee 
had received no complaints from Fisher's customers 
questioning the quality of its products. Fisher's 
obseivation that Resolution 910 may erroneously 
and unjustifiably raise the specter of a health and 
safety threat in order to act as an economic bludgeon 
is indeed alarming. The Court, however, cannot 
address this concern in view of the scanty record 
assembled so far and in light of the inchoate 
character of the resolution. 

III. Conclusion 

For the reasons stated above, the Union's motion 
to inteivene as of right is GRANTED. Fisher's 
motion for a preliminary injunction, as well as its 
current request for permanent injunctive relief, is 
DENIED and the Complaint is dismissed. Finally, 
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because the Court concludes that there is little 
likelihood of irreparable harm to Fisher if the City 
Defendants continue to consider Resolution 910 in 
accordance with the normal legislative procedures, 
Fisher's request for a Fed.R.Civ.P. 62(c) injunction 
pending appeal is DENIED. 

SO ORDERED. 

END OF DOCUMENT 
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