
NL WJC-Sotomayor-Box0004-F olderOOOO 1 



FOIA Number: 2009-1007-F 

FOIA 
MAR 

This is not a textual record. This is used as an 
administrative marker by the William J. Clinton 

Presidential Library Staff. 

Collection/Record Group: Clinton Presidential Records 

Subgroup/Office of Origin: Counsel Office 

Series/Staff Member: Doug Band 

Subseries: 

OA/ID Number: 12690 

Folder ID: 

Folder Title: 
Opinions and Newspaper Reports[!) 

Stack: Row: Section: Shelf: 

v 6 6 10 
Position: 

2 



{ 

Chambers of Sonia Sotomayor 
U.S. District Judge 

Unit"d States Courthouse 
New York, NY 10007 (212) 385-7406 

1 
c:y·',; µ//.).o CIA-'"("' .,1'(_µ.,y,1'"""-z..I 

,4:2 ~d c,.,, ,_~ /.kv/ 



DIS 
L l\\f ~ YaR.~ -\\w..~sq,/l<Jr/q7 

Freelancers Lose Test Case 
On Electronic Publishing 

By STEVE LOHR 

A Federal judge ruled yesterday 
that publishers could reproduce arti­
cles by freelance writers in some 
electronic media without their per­
mission or paying them extra. 

The ruling came in a lawsuit, filed 
in 1993 by a group of writers, that 
was widely viewed as an early test of 
the economic rights of freelancers 
and copyright law in the new realm 
of electronic publishing. The plain­
tiffs challenged the right of six pub­
lishers, including The New York 
Times Company and Time Warner 
Inc., to reproduce newspaper or 
magazine afiicles on CD-ROM's or 
in electronic data bases - without 
seeking the µermission of the free­
lance writers and without paying 
them beyond what they were paid for 
the original articles. 

An important issue, under the 
Copyright Act of 1976, is whether the 
reproduction is the same as the origi­
nal publication or amounts to a 
slightly revised version of the origi­
nal. If either is the case, the publish­
ers have reproduction rights. That, 
for example, is the copyright inter­
pretation that permits publishers to 
put archive versions of newspapers 
and magazines on microfilm. 

Judge Sonia Sotomayor of the Fed­
eraJ District Court in Manhattan 
ruled that for CO-ROM's and certain 
electronic data bases, publishers 
could reproduce without permission. 
But since the suit was filed, the big­
gest arena of electronic publishing 
has become the World Wide Web. In 
their Web versions, newspapers and 
magazines often include anicles and 
pictures not found In their original 
publications and sometimes even 
video and audio. · 

Given the rlse of the Internet and 
the increasing importance of elec­
tronic publishing, representatives 
for both the defendants and the plain­
tiffs predicted that the court ruling 
yesterday would not be the end of the 
conflict between publishers and free­
lancers. 

"The judge ruled that .CD-ROM's 
and some.kinds of data bases are the 
functional. equivalent of In:icrofilm, '' 
said Bruce P. Keller, a partner at 
Debevoise & Plimpton, the law firm 
representing the defendants. "But it 
is not a sweeping decision that deter­
mines copyright in all forms of elec-

tronic media" 
The lead plaintiff, Jonathan Tasini, 

the president of the National Writers 
Union, termed the judge's decision 
"murky, wrong and somewhat con­
tradictory." But he noted that In her 
ruling, the judge acknowledged that 
copyright law might not have kept 
pace with today's technology and Its 
implications. 

"The court does not take lightly 
that Its holding deprives plaintiffs of 
cert aln Important economic benefits 
associated with their creations,'' 
Judge Sotomayor wrote. 

But, she added, "the plaintiffs' real 
complaint lies in the fact that mod­
ern technology has created a situa­
tion ln which revision rights are 
much more valuable than intended 
at the time that the specific terms of 
the Copyright Act were being negoti­
ated." 

Congress, she noted, "is of course 
free to revise that provision to 
achieve a more equitable result." 

Mr. Tasini said he was considering 
an appeal of the ruling. In addition, 
he said the writers' union, an affiliate 
of the United Automobile Workers, 
had been talking to members of Con­
gress about trying to bring copyright 
law into the Internet era. 

"The judge is essentially saying, 
'Don't beef to me --' take it to Con­
gress,'" Mr. Tasini,said. 

In the last couple of years, publish­
ers have also moved to strengthen 
their control of copyright in· cyber­
space. Beginning in 1995, m06t major 
newspaper and magazine publishers 
began requiring freelancers to sign 
so-called all-rights contracts, giving 
the publishers reproduction rights 
for all forms of electronic media, 
including Web sites. · 

"Even if we won the case today," 
Mr. Taslni said, "we would still be 
fighting these all-rights contracts." 

Besides The New York Times 
Company and Time Warner, the de­
fendants In the case were Newsday, 
which Is owned by the Times Mirror 
Company; Mead Data, a unit of,the 
Dutch-British conglomerate Reed 
Elsevier P.L.C., whlCh runs Nexis, a 
data service that provides the ar­
chives of many news organizations 
via computer, and University Micro­
films, a division of Bell & Howell that 
for many years has provided the 
archives of The New York Times and 
many other newspapers on micro­
film. 
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Trucks, · J uqg~ Rules Against Free-Lancers 
In Lawsuit Over Electronic Rights 

By FRANCES A. McMORRIS 
... $.,(ii.// Reporfer of THI!: w ALL STREET JOURNAL 

,,., JIBW YORK - Publishers won a huge 
vIGtory in the battle for electronic rights 
Wlifn a federal judge ruled that they can 
.WI.free-lance articles they publish on-line 
and onto CD-ROMs without getting per· 
'.irifssion from the writets. 
··.::.Jn throwing out a closely watched suit 
brought by free-lance writers, U.S. District 
.Court Judge Sonia 
.l\Q!.omayor said the LEGAL BEAT 
.!',~~lishers, lnclud· l<ll'/=;;;;;;tt-=='PI 
.rng. New York 
. TJ.nies Co., have the 
~ight under the fed· 
eralcopyrightactto 
eleetronically re· 

.P.toduce free· 
lancers' work. 

·:~·: Media compa· 
.n\es in recent years have started requiring 
free-lancers to relinquish their rights to 
·me electronic versions of their work. When 
.lbe. New York Times did so in 1995, it 
provoked a fierce outcry from writers 

:·groups and several famous authors, in· 
.,c,lJJdingEricaJong, Garrison Keillor andJ. 
Anthony Lukas, among others. 

·:·:: "We are getting pummeled by greedy 
.:iiublishers who don't want to give us our 
lair share or the profits," said Jonathan 

'tasini, the lead plaintiff and president of 
J~e National Writers Union. 

Yesterday's decision "deprives writers 
'iii a valuable property right that once 
:~riabled them to make a living," said their 
lawyer, Emily Bass of New York. Her 

··partner, Michael Gaynor, called the 
]udge's decision "an Alice-in-Wonderland 
JYP.e interpretation" of the federal copy­
right laws. The lawyers said they haven't 

<·Yet decided whether to appeal or take their 
.• Wl!i.• to Cqngress. 

In the.suit, six writers alleged copyright 
:'irunngement and asked the court to block 
; Jh~ electronic publication of their works 
and for unspecified damages. In addition 

.1o'the New York Times, the defendants 
·.)l'(c,luded TI!ne Warner Inc.'s Sports Illus· 
trated; TI!nes Mlmlr Co.'s Newsday Inc.; 

;.<Reed-Elsevier PLC, whlch runs the 
~.,t;exis/Nexls database; and University Ml-

crofilms Inc. The Atlantic Monthly settled 
Its portion of the case last year. 

George Freeman, assistant· general 
counsel for the New York Times, said the 
decision means "electronic reproduction 
of free-lance articles such as In Lexis will 
be treated no differently than those arti· 
cles on spools of microfilm." 

The judge, in her ruling, said that 
"authors are no longer at risk of losing all 
rights In their articles merely because they 
surrender a small subdivision of those 
rights." 

In fact, she said the writers were 
exaggerating the repercussions of her de· 
cision. She cited several types of "exploita· 
lion" by publishers that wouldn't be al· 
lowed under copyright law, including turn· 
ing a free-lance article Into "a full length 
book" or creating "television or film ver· 
sions of individual free-lance contribu· 
tions." 

Nevertheless, the judge noted that Con· 
gress, when it last revised the federal 
copyright law in 1976, "could not have fully 
anticipated the ways In which modern 
technology would create such lucrative 
markets" for reproducing published work. 
Congress, she added, Is free to revise the 
law to "achieve a more equitable result." 

ALBAHK FINANCIAi. CORP. 
Albani< Flnanclal Corp. said it agreed to 

provide $55 mi1li~n in discounted mortgage 
loans as part or a consent decree with the 
Justice Department that resolves the fed· 
eral agency's allegations that Albank en­
gaged In unfair lending practices. Tile 
Albany, N. Y., bank denied allegations that 
it violated any fair lending or equal credit 
opportunity laws, while acknowledging 
that it had instructed mortgage vendors 
not to sell Its loans from certain locations 
In Westchester County, N. Y., and Connect· 
!cut. Albank said that although those areas 
contained large concentrations of minori· 
ties, the bank either "did not realize" or 
"did not focus" on that fact when purchas· 
Ing loans. Albank said Its lending decisions 
were based primarily on credit quality 
considerations, adding that the agreement 
won't result in any charges to earnings. 
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PUBLISHING Freelancers Lose Bid in Electronic-Rights Suit 
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Publishers won the first round in their fight with freelance writers when a 
federal judge ruled that existing cop¥right law allows newspapers and magazines 
to archive freelance stories electronically without paying additional fees to 
the authors. Ruling in the closely watched case, U.S. District Judge Sonia 
sotoma:yor in New York said that while "modern develoJ?ments" have changed the 
financial landscape in publishing, copyright laws written more than three 
decades ago still give publishers a broad right to re-create their publications 
in electronic form. She called it "a right then perceived to have only limited 
economic value, but a right that time and technology have since made precious." 
Sotomayor said writers seeking new protections should look to Congress. The 
lawsuit was filed in 1993 by ei9ht writers, including John Tasini, president of 
the National Writers Union, against the New York Times, Newsday, Time Inc. and 
the Atlantic Monthly. Also named as defendants were Mead Data Central Corp., 
publisher of the widely used Lexis-Nexis database, and Universit¥ Microfilms, 
which J?roduces CD-ROM versions of the publications. The ruling did not 
specifically address electronic publishing on the Internet. Tasini called the 
ruling "murky" and said the writers group is considering an appeal and whether 
to ask Congress to rewrite the law. Even before Sotom.ayor's ruling, the lawsuit 
was considered a pivotal development in the conflict between writers and 
publishers as each side tries to define ownership rights in the expanding world 
of electronic media. Since the suit's filin9, most major newspapers and 
magazines have begun using contracts re9uiring writers to relinquish their 
electronic rights as a condition of having the article appear in print. 
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Writers Lose Decision On Electronic Publishing 
By Rita Ciolli. STAFF WRITER 
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'I am not disheartened. There is a long war out there with the publishers 
this was only a skirmish.' John Tasini, National Writers Union 

and 

Publishers won the first round ¥esterday in their fight with 
free-lance writers when a federal judge ruled that existing copyright 
law allows news~apers and magazines to electronically archive 
free-lance stories without paying additional fees to the authors. 

Ruling in the closely watched case 1 U.S. District Court Judge 
Sonia Sotomayor of the Southern District said that while "modern 
developments" have changed the financial landscape in publishing, 
copyright laws written more than three decades ago still gave 
publishers a broad right to recreate their publications in electronic 
form. 

She called it "a right then perceived to have only limited 
economic value, but a right that time and technology have since made 
precious." 

Sotomayor said that writers seeking new protections should look 
to Congress. 

"As a practical matter, the ruling doesn't change much," said 
Bruce Keller, a Manhattan lawyer who represented the publishers, 
including Newsday and The New York Times. "Publishing on microfilm 
or the electronic equivalents of microfilm is perfect lawful," he 
said. 

The lawsuit was filed in 1993 by eight writers, including John 
Tasini, ~resident of the National Writers Union, against Newsday, the 
Times, Time Inc. and the Atlantic Monthly. Also named as defendants 
were Mead Data Central, publisher of the widely used Lexis-Nexis 
database, and University Microfilms, which produces CD-ROM versions 
of the publications. 

Yesterday's ruling did not specifically address electronic 
publishing on the Internet. 

Copr. (C) West 1997 No Claim to Orig. U.S. Govt. Works 
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'(Publication page references are not available for this document.) 
"We would have liked to have won this case but I am not 

disheartened," Tasini said. "There is a long war out there with the 
publishers and this was only a skirmish." He called the ruling 
"murky" and said the writers group was considering an appeal as well 
as asking Congress to rewrite the law. 

Even before sotomayor's ruling, the lawsuit was considered a 
pivotal development in the conflict between writers and publishers as 
each tries to define ownership rights in the expanding world of 
electronic media. 

Prior to the suit, most discussions between writers and editors 
never addressed the issue of rights and usually didn't involve a 
written contract. Since the suit's filing, most major newspapers and 
magazines, trying to retain control of the reuse of materials, began 
introducing contracts requiring writers to relinquish their 
electronic rights as a condition of having the article appear in 
print. 

"Most articles now are done under a written contract and whether 
they cover or don't cover compensation for electronic rights is 
spelled out," said Dan Carlinsk¥, vice president for contracts for 
the American Society of Journalists and Authors. However, man¥ 
newspa~ers still take work from free-lancers on breaking stories when 
there is little time for the formality of contracts. Those 
situations are now covered by yesterday's ruling. 

---- INDEX REFERENCES ----

KEY WORDS: FEDERAL; JUDGE; DECISION; WRITERS; PUBLISHING; LAW; QUOTE; 

GOVERNMENT: Federal Government (FOL) 

EDITION: ALL EDITIONS 

Word Count: 440 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x, 
JONATHAN TASINI, MARY KAY BLAKELY, 
BARBARA GARSON, MARGOT MIFFLIN, 
SONIA JAFFE ROBBINS, and DAVID S. 
WHITFORD 

Plaintiffs, 

-against-

THE NEW YORK TIMES CO., NEWSDA Y INC., 
TIME INC., THE ATLANTIC MONTHLY CO., 
MEAD DATA CENTRAL CORP., and 
UNIVERSITY MICROFILMS INC., 

Defendants. 

--------------------------------x 
Appearances: 

93 Civ. 8678 (SS) 

BURSTEIN & BASS 
330 Madison Ave., I Ith Floor 
New York, New York 10017 
212/297-3383 

Emily M. Bass 
Attorney for Plaintiffs 

DEBEVOISE & PLIMPTON 
875 Third Ave. 
New York, New York 10022 
212/909-6000 

Bruce P. Keller 
Lorin L. Reisner 
Thomas H. Prochnow 
Attorneys for Defendants 
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OPINION AND ORDER 

In this action, the Court is called upon to determine whether publishers are 

entitled to place the contents of their periodicals into electronic data bases and onto 

CD-ROMs without first securing the permission of the freelance writers whose 

contributions are included in those periodicals. According to the Complaint, filed by a 

group of freelance journalists, this practice infringes the copyright that each writer holds 

in his or her individual articles. The defendant publishers and electronic service 

providers respond by invoking the "revision" privilege of the "collective works" provision 

of the Copyright Act of 1976, 17 U.S.C. § 20l{c). Defendants maintain that they have 

not improperly exploited plaintiffs' individual contributions, but that they have 

permissibly reproduced plaintiffs' articles as part of electronic revisions of the 

newspapers and magazines in which those articles first appeared. For the reasons to be 

discussed, the Court agrees with defendants, and grants summary judgment in their favor. 

BACKGROUND 

Plaintiffs are six freelance writers who have sold articles for publication in 

a variety of popular newspapers and magazines, including The New York Times, Newsday, 

and Sports Illustrated. The first two of these periodicals, published respectively by 

defendants The New York Times Company and Newsday, Inc., are daily newspapers 

widely circulated to subscribers and newsstands. Sports Illustrated, published by the 
! fl" 

deTendant Time, Inc. {"Time"), is a weekly magazine featuring articles and commentary 

2 
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of particular interest to sports enthusiasts. In addition to circulating hard copy versions of 

their periodicals, the defendant publishers sell the contents of their publications to the 

remaining defendants -- University Microfilms Inc. (now called UMI Company ("UMI")) 

and The MEAD Corporation (now called LEXIS/NEXIS ("MEAD")) - for inclusion in 

assorted electronic data bases. 1 

MEAD owns and operates NEXIS, an on-line, electronic, computer assisted 

text retrieval system in which articles from a number of leading newspapers, newsletters, 

magazines, and wire services -- including The New York Times, Newsday, and Sports 

ll/ustrated -- are displayed or printed in response to search requests from subscribers. 

(Pl.s' Mot. Summ. J. Ex. 49 at MOl464.) UMI produces. and distributes two CD-ROM 

products identified by plaintiffs in their Amended Complaint. One of these products, 

"The New York Times OnDisc," operates in much the same manner as NEXIS, and is 

made up of the articles appearing in each issue of The New York Times. The remaining 

CD-ROM, "General Periodicals OnDisc," provides a full image-based reproduction of 

The New York Times Book Review and Sunday Magazine. 

Plaintiffs move for summary judgment on their claims of copyright 

infringement contending that the electronic reproductions of their articles are improper 

under the Copyright Act Defendants Time and Newsday move for summary judgment 

on the ground that plaintiffs entered into contracts authorizing these publishers to sell 

Plaintiffs have settled their claims against the defendant Atlantic Monthly. 

3 
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plaintiffs' articles to the electronic defendants. AJI of the defendants argue that, even in 

the absence of such agreements, dismissal of this action is warranted because the 

publisher defendants properly exercised their right, under the Copyright Act, to produce 

revised versions of their publications. 

A. The Parties' Relationship 

The six plaintiffs claim that defendants infiinged their copyrights in a total 

of 21 articles sold for publication between 1990 and 1993. Twelve of these articles, 

written by plaintiffs Tasini, Miffiin, and Blakely, appeared in The New York Times. 

Another eight of the articles, by plaintiffs Tasini, Garson, Whitford, and Robbins, were 

featured in Newsday. The remaining article, a piece entitled "Glory Amid Grief' by 

plaintiff Whitford, appeared in an issue of Sports Illustrated. All of the plaintiffs wrote 

their articles on a freelance basis, and not as employees of the defendant publishers. 

I. The New York Times 

As of the time this action was commenced, freelance assignments for The 

New York Times were typically undertaken pursuant to verbal agreements reached 

between the newspaper and the contributing journalists. A New York Times editor and a 

selected freelance writer ordinarily agreed upon such matters as the topic and length of a 

particular piece; the deadline for submission, and the fee to be paid. (Keller Dec. Ex. 

87.) These discussions seldom extended into negotiations over rights in the 

commissioned articles. Indeed, there were no such negotiations between The New York 
")·· 

Times and any of the plaintiffs, all of whom submitted their articles for publication by 

4 
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The New York Times without any written agreements. 2 Id. 

2. News day 

Prior to this action, Newsday solicited its freelance contributions in much 

the same manner as did The New York Times. Freelance assignments for Newsday were 

most often undertaken pursuant to discussions between editors and writers and without 

any written agreements. (Keller Dec. Ex. B2.) However, the checks with which 

Newsday paid freelance writers for their contributions, including those checks sent to 

plaintiffs following the publication of their articles, included the following endorsement: 

Signature required. Check void if this endorsement altered. 
This check accepted as full payment for first-time publication 
rights (or all rights, if agreement is for all rights) to material 
described on face of check in all editions published by 
Newsday and for the right to include such material in 
electronic library archives. 

(Pl.s' Mot. SUinnl. J. Ex. 47.) PlaintiffTasini crossed out this notation prior to cashing 

those checks paying him for his two disputed submissions to Newsday. Those plaintiffs 

who wrote the remaining six Newsday articles cashed their checks with the notation 

intact. 

3. Sports Illustrated 

Only plaintiff Whitford submitted an article for publication in Sports 

Illustrated The relationship between Time and Whitford was decidedly more formal 

. •. 
2 The New York Times has recently adopted a policy pursuant to which the 

piper accepts articles by freelance writers only on the express written condition that the 
author surrender all rights in his or her creation. (Pl.s' Mot. SUinnl. J. Ex. 43.) 
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than the arrangements routinely entered into between freelance writers and Newsday or 

The New York Times. Whitford and Sports Illustrated entered into a written contract 

specifying the content and length of the purchased article, the date due, and the fee to be 

paid by the magazine. The contract also provided Sports Illustrated "the following 

rights": 

(a) · the exclusive right first to publish the Story in the 
Magazine: 
(b) the non-exclusive right to license the republication of 
the Story whether in translation. digest, or abridgement form 
or otherwise in other publications, provided that the Magazine 
shall pay to you fifty percent (50%) of all net proceeds it 
receives for such republication: and 
( c) the right to republish the Story or any portions thereof 
in or in connection with the Magazine or in other publications 
published by The Time Inc. Magazine Company, its parent, 
subsidiaries or affitiates, provided that you shall be paid the 
then prevailing rates of the publication in which the Story is 
republished. 

(Keller Dec. Ex. C7.) Plaintiff Whitford claims that he did not intend, by this language, 

to grant Time electronic rights in his article. (Pl.s' Mot. Summ. J. Ex. 14.) 

B. The Technological Reproductions 

Beginning in the early 1980s, the defendant publishers entered into a series 

of agreements pursuant to which they sold the contents of their periodicals to the 

electronic defendants. NEXIS has carried the articles appearing in Sports Illustrated 

since 1982, The New York Times since 1983, and Newsday since 1988. (Keller Dec. Ex. 

~at 11113,4,8.) UMI has distributed "The New York Times OnDisc" since 1992, and 
:t. 

The New York Times Magazine and Book Review have been available on the image-based 
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CD-ROM since 1990. (Keller Dec. Ex. B6 at~~ 3, 8.) 

I. NEXIS 

The defendant publishers deliver or electronically transmit to NEXIS the 

full text of all of the articles appearing in each daily or weekly edition of their 

periodicals. The p1_1blishers provide NEXIS with a complete copy of computer text files 

which the publishers use during the process of producing the hard copy versions of their 

periodicals. Coded instructions as to page lay out added to these files permit typesetters 

working for the publishers to produce "mechanicals" - which resemble full pages as they 

will appear at publication -- copies of which are transmitted to printing facilities for mass 

production. NEXIS does not use the electronic files to create "mechanicals" or to 

emulate the physical lay out of each periodical issue: such things as photographs, 

advertisements, and the column format of the newspapers are lost. NEXIS instead uses 

the electronic files to input the contents of each article on-line along with such 

information as the author's name, and the publication and page in which each article 

appeared. The articles appearing in The New York Times and Newsday are available 

within twenty-four hours after they first appear in print, and the articles from an issue of 

Sports Illustrated appear on-line within forty-five days of the initial hard copy 

publication. 

Customers enter NEXIS by using a telecommunications package that 

e~bles them to access NEXIS' mainframe computers. Once on-line, customers enter 

"libraries" consisting of the articles from particular publications, or groups of 
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publications. Customers can then conduct a "Boolean search" by inputting desired search 

terms and connectors from which the system generates a nwnber of "hits." These "hits," 

the articles in the library corresponding to the selected search terms, can be reviewed 

either individually or within a citation list A citation list identifies each article by the 

publication in which it appeared, by number of words, and by author. When a particular 

article is selected for full-text review, the entire content of the article appears on screen 

with a heading providing the same basic information reported within a citation list. 

Although articles are reviewed individually, it is possible for a user to input a search that 

will generate all of the articles -- and only those articles -- appearing in a particular 

periodical on a particular day. 

2. The New York Times OnDisc 

"The New York Times OnDisc," the text only CD-ROM product, is created 

from the same data furnished by The New York Times to NEXIS. Indeed, at the end of 

each month, pursuant to a three-way agreement among The New York Times, NEXIS and 

UMI, NEXIS provides UMI with magnetic tapes containing this information. UMI then 

transfers the content of these tapes to CD-ROM discs and codes the included articles to 

facilitate Boolean searching. 

Not surprisingly, given that the two systems share data, the text-based CD-

ROM operates much like NEXIS. Users enter search terms prompting the system to 

a~ss all corresponding articles. These articles are displayed with headings indicating 
~' 

the author, and the date and page of The New York Times issue in which the articles 
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appeared. As with NEXIS, an article selected for review appears alone; there are no 

photographs or captions or colwnns of text. Moreover, a search typically retrieves 

articles which were published on different dates, though it is possible to conduct a search 

that will retrieve all of the articles making up a single issue of The New York Times. 

3. General Periodicals OnDisc 

"General Periodicals OnDisc," an image-based CD-ROM product, does not 

carry full issues of The New York Times, but only the Sunday Magazine and Book Review. 

It includes numerous other periodicals, as well, although none of those involved in this 

litigation. The image-based system differs from the other technologies presently at issue 

in that it is created by digital scanning. Articles are not inputted into the system 

individually, but the entire Sunday Magazine and Book Review are photographed 

producing complete images of these periodicals. Articles appear precisely as they do in 

print, complete with photographs, captions, and advertisements. 

"General Periodicals OnDisc" does not employ Boolean searching. Image 

based discs are sold alongside text-based discs, which are searchable, and which provide 

abstracts of articles. By searching these abstracts, users can identify articles that are of 

interest to them. Users can then return to the image-based system in order to retrieve 

those articles. Drawing upon this interplay between discs, plaintiffs propose that the 

image-based CD-ROMs are better characterized as part-text/part-image based CD-ROMs. 

. :;.· 
.1 

C . The Parties' Dispute 

All of the parties recogniz.e that the defendant publications constitute 
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"collective works" under the terms of the Copyright Act of 1976. A collective work is 

one "in which a number of contributions, constituting separate and independent works in 

themselves, are assembled into a collective whole." 17 U.S.C. § IOI. The rights which 

exist in such works aie delineated in 17 U.S.C. § 20l(c): 

Copyright in each separate contribution to a collective work is 
distinct from copyright in the collective work as a whole, and 
vests ·initially in the author of the contribution. In the absence 
of an express transfer of the copyright or of any rights under 
it, the owner of copyright in the collective work is presumed 
to have acquired only the privilege of reproducing and 
distributing the contribution as part of that particular 
collective work, any revision of that collective work, and any 
later collective work in the same series. 

Plaintiffs maintain that the publisher defendants have exceeded their narrow "privileges" 

under this provision by selling plaintiffs' articles for reproduction by the electronic 

defendants. In particular, plaintiffs complain that the disputed technologies do not revise 

. the publisher defendants' collective works, but instead exploit plaintiffs' individual 

articles.3 

3 Plaintiffs complain that the electronic reproductions of their articles, on 
NEXIS and on disc, directly infringe their copyrights. They seek to hold defendants 
contributorily liable only to the extent that defendants have cooperated with one another 
in creating these allegedly infringing works. Plaintiffs do not advance the distinct claim 
that defendants are contributorily liable for potential copyright infringement by users of 
the disputed electronic services. {12/10/96 Tr. at 34 ("This is not a case in which we 
have accused the defendants ... of manufacturing or distributing machines or equipment 
that can be used by third parties in an infringing way.").) To prevail with such a claim, 
which would be governed by Sony Coro. v. Universal City Studios. 464 U.S. 420, 442 
(W,84), defendants would merely have to demonstrate that the disputed technologies can 
bi'put to "substantial noninfringing uses." See generally Ariel B. Taitz, Removing Road 
Blocks Along The Information Superhighway: Facilitating The Dissemination Of New 

10 
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Defendants Time and Newsday argue that they are not limited to those 

privileges set out at the conclusion of Section 20 l(c), because plaintiffs have "expressly 

transferred" the electronic rights in their articles. Newsday relies upon the check legends 

authorizing the publisher to include plaintiffs' articles "in electronic library archives." 

Time relies upon the "right first to publish" secured in its written contract with plaintiff 

Whitford. Plaintiffs insist that neither of these provisions contemplate the sort of 

electronic reproductions presently at issue. 

Even without an express transfer of rights, all of the defendants maintain 

that the practice of electronically reproducing plaintiffs' articles is authorized under 

Section 20l(c) of the Copyright Act. Defendants argile that the disputed technologies 

merely generate "revisions of (the defendant publishers'] collective work[s ], " and 

therefore do not usurp plaintiffs' rights in their individual articles. 17 U.S.C. § 20 l(c). 

Plaintiffs counter that Section 20 l ( c) was not intended to permit electronic revisions of 

collective works, and that, in any event, the technologies presently at issue are incapable 

of creating such revisions. 

Te;hnology By Changing The Law OfContributoiy Copyright Infringement 64 Geo. 
Wilsh. L. Rev. 133 {1995) (proposing "non-trivial infringing use doctrine" as alternative 
approach to claims of contributory infringement). 

11 
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DISCUSSION 

I. INTRODUCTION 

Summary judgment is required when "there is no genuine issue as to any 

material fact and ... the moving party is entitled to a judgment as a matter of law." Fed. 

R. Civ. P. 56(c). "The moving party has the initial burden of'informing the district court 

of the basis for its motion' and identifying the matter 'it believes demonstrate[ s] the 

absence of a genuine issue of material fact."' Liebovitz v. Paramount Pictures Corn .. 

1996 WL 733015, • 3 (S.D.N.Y. Dec. 18, 1996) (quoting Celotex Corn. v. Catrett. 477 

U.S. 3 I 7, 323 (1986)). Once the movant satisfies its initial burden, the nonmoving party 

must identify "specific facts showing that there is a genuine issue for trial." Fed. R. Civ. 

P. 56(e). ln assessing the parties' competing claims, the Court must resolve any factual 

ambiguities in favor of the nonmovant. See McNeil v. Aguilos. 831 F. Supp. 1079, 1082 

(S.D.N.Y. 1993). It is within this framework that the Court must finally determine 

"whether the evidence presents a sufficient disagreement to require submission to ajwy 

or whether it is so one-sided that one party must prevail as a matter oflaw." Anderson v. 

Liberty Lobby. lnc., 477 U.S. 242, 251-52 (1986). 

Where there are cross motions for summary judgment, as there are here, 

"the standard is the same as that for individual motions for summary judgment and the 

court must consider each motion independent of the other . . . . Simply because the 

parties have cross-moved, and therefore have implicitly agreed that no material issues of 
~: 

fact exist, does not mean that the court must join in that agreement and grant judgment as 
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a matter oflaw for one side or the other." Aviall. Inc. v. Rvder System, Inc., 913 F. 

Supp. 826, 828 (S.D.N.Y. 1996) (citing Heublein. Inc. v. United States, 996 F.2d 1455, 

1461 (2d Cir. 1993)), affd, 110 F.3d 892 (2d Cir. 1997). 

II. THE ALLEGED TRANSFER OF RIGHTS PURSUANT TO CONTRACT 

Two of the publisher defendants, Newsday and Time, claim that plaintiffs 

"expressly transferred" electronic rights in their articles, and that it is therefore 

unnecessary to determine whether the electronic data bases produce revisions of these 

defendants' collective works. The Court disagrees. 

A. Newsday 

According to Section 204(a) of the 1976 Act, "(a] transfer of copyright 

ownership ... is not valid unless an instrument or conveyance, or a note or memorandum 

of the transfer, is in writing and signed by the owner of the rights conveyed or such 

owner's duly authorized agent." 17 U.S.C. § 204(a). "[A] writing memorializing the 

assignment of copyright interests 'doesn't have to be the Magna Carta; a one-line pro 

forma statement will do.' However, the terms of any writing pwporting to transfer 

copyright interests, even a one-line pro forma statement, must be clear." Papa's June 

Music. Inc. v. McLean, 921 F. Supp. 1154, 1158-1159 (S.D.N. Y. 1996) (citing Effects 

Associates. Inc. v. Cohen. 908 F.2d 555, 557 (9th Cir. 1990)). 

The only writing that Newsday points to in support of the transfer of 
.. •' 
e~ctronic rights appears on the back of the checks it issued to plaintiffs in payment for 
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their articles. In particular, the publisher relies upon the language providing that 

Newsday has the "right to include [plaintiffs' articles] in electronic library archives." By 

the time Newsday sent plaintiffs' articles to NEXIS, however, plaintiffs had not yet 

received or cashed these checks. Plaintiffs therefore contend that any transfer of rights 

that might have been effected by the check legends occurred too late to excuse 

defendants' alleged infringement. See R&R Recreation Products. Inc. v. Joan Cook Inc .. 

1992 WL 88171, • 4 (S.D.N.Y. 1992) ("R&R's assignment of the cat and mouse 

copyright to OMV does not preclude suit by R&R for infringement occurring prior to the 

assignment."). 

Newsday responds by arguing that a "note or memorandum" of transfer can 

serve to validate a prior oral agreement. See Eden Toys, Inc. v. Florelee Undergarment 

Co., Inc .. 697 F.2d 27, 36 (2d Cir. 1982) ("the 'note or memorandum of the transfer' need 

not be made at the time when the license is initiated; the requirement is satisfied by the 

copyright owner's later execution of a writing which confirms the agreement."); see also ,, 
Imperial Residential Design. Inc. v. Palms Development Group, Inc .. 70 F.3d 96, 99 (11th 

Cir. 1995) ("a copyright owner's later execution of a writing which confirms an earlier 

oral agreement validates the transfer ab initio. "). Newsday is correct as to the law, but 

finds no support in the facts. 

Newsday concedes that there is no evidence of any prior agreements 

cop.cerning electronic rights in plaintiffs' articles. (Def. Newsday's Res. Pl.s' Rule 3(g) 
,~i 

stmt No. 25 ("DEFENDANTS' RESPONSE: Other than the check endorsement ... there 
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is no evidence of any express agreement, written or oral, between any of the plaintiffs 

and Newsday with respect to the articles at issue.").) The most Newsday claims is that 

the check legends confmned "its understanding" that there had been a transfer of 

electronic rights in plaintiffs' articles: (Def.s' Memo. Supp. Mot Swnm. J. at 14 n. 2.) 

This is not enough: the record reveals no basis for concluding that Newsday's purported 

"understanding" was shared by plaintiffs, all of whom deny that they ever intended to 

authorize the use of their articles on-line. Thus, Newsday cannot now rely upon its check 

legends to give retroactive effect to supposed unspoken agreements concerning electronic 

rights in plaintiffs' articles. 

The check legends themselves, moreover, are ambiguous and cannot be 

taken to reflect an express transfer of electronic rights in plaintiffs' articles. See Playboy 

Entemrises. Inc. v. Dumas. 53 F.Jd 549, 564 (2d Cir.) (finding that check legend 

providing for the "assignment ... of all right, title, and interest" was ambiguous, and did 

not effectively transfer copyright in certain paintings), cert. denied. 116 S. Ct 567 

(1995); see also Papa's-June. 921 F. Supp. at 1159 ("neither the royalty checks nor the 

attached royalty statements mention a transfer of copyright ownership."); Museum 

Boutique Intercontinental. Ltd v. Picasso. 880 F. Supp. 153, 162 n. 11 (S.D.N. Y. 1995) 

("the checks submitted by MBI, which do not contain any explanatory notations besides 

"Picasso royalties,• are not convincing proo( to say the least, of the alleged oral 

ag{Cement. "). Plaintiffs argue persuasively that the most reasonable interpretation of 
~· 

"electronic library archives" does not encompass NEXIS. Plaintiffs provide affidavits 
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from experts who opine that an archive and a commercial data base contain different 

types of material and serve different purposes. (Pl.s' Mot. Summ. J. Ex. 17.); cf. 

American Geophysical Union v. Texaco Inc .. 60 F.Jd 913, 919, 921 (2d Cir. 1995) 

(photocopying of articles from scientific journal was characterized as "archival" where 

copies were kept in researcher's files for later reference and were not used for any "direct 

or immediate commercial advantage"). Plaintiffs also note, and Newsday admits, that 

Newsday maintains its own "electronic library archives," a computerized in-house storage 

system that serves no commercial purpose. (Pl.s' Mot. Summ. J. Ex. 35 at 26.) It is at 

least plausible - and would have been reasonable for plaintiffs to conclude - that 

Newsday was simply referring to such "archives" in its check legends. In any event, there 

is no evidence that plaintiffs understood, or should have understood, that the check 

legends implicated rights extending as far as NEXIS. 

In short, there is no basis for holding that the Newsday check legends 

effected an unambiguous and timely transfer of any significant electronic rights in 

plaintiffs' articles. 

B. Sports Illustrated 

In support of its Motion for Summary Judgment, defendant Time invokes 

Section lO(a) of its contract with Whitford. Pursuant to this provision, Sports illustrated 

acquired the right "first to publish" Whitford's article. Arguing that this language 

inoludes no "media-based limitation," Time contends that its "first publication" rights 
!I! 
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must be interpreted to extend to NEXIS.• See Bartsch v. Metro-Goldwyn-Mayer. Inc .. 

391 F.2d 150, 154-55 (2d Cir.) (holding that the right to "exhibit" motion picture included 

the right to exhibit movie on television), cert. denied, 393 U.S. 826 (1968); see also 

Bourne v. Walt Disney Co .. 68 F.3d 621, 629 (2d Cir. 1995) ("motion picture" rights did 

not "unambiguously exclude" videocassette rights), cert. denied. 116 S. Ct. 1890 ( 1996); 

L.C. Page & Co. v: Fox Film Com .. 83 F.2d 196, 199 (2d Cir. 1936) ("exclusive moving 

picture rights" included "talkies" as well as silent films); Rooney v. Columbia Pictures 

Indus .. Inc .. 538 F. Supp. 211 (S.D.N. Y.) (exhibit "by any present or future method or 

means" included videocassette rights), affd, 714 F.2d 117 (2d Cir. 1982), cert. denied, 

460 U.S. 1084 (1983). 

Time's reliance upon the Bartsch line of authority is misplaced. Bartsch 

and its progeny stand for the proposition that when contract terms are broad enough to 

cover a new a technological use, "the burden of framing and negotiating an exception 

should fall on the grantor." Bartsch, 391 F.2d at 155. None of these cases, however, 

involved a contract (like the one before the Court) that imposed specific temporal 

• By focusing upon Section IO(a) of its contract with Whitford, Time 
conspicuously avoids directly relying upon Sections IO(b) and IO(c). (Def.s' Memo. 
Supp. Mot. Summ. I. at 38 ("It is undisputed that Sports filustrated acquired the right 
"first to publish" Whitford's article, and that the agreement nowhere expressly delineated 
or limited the media in which such publication would be permissible. The issue, then, is 
to determine how to interpret the contract's scope in light of its silence on the issue of 
format.").) Each of these other provisions broadly authorizes Time to republish 
W}itford's story provided that the publisher compensates Whitford for the republication. 
Whitfotd also does not rely upon these provisions, and does not advance any contract 
claim against Time. 
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limitations such as "first publication rights." The right to publish an article "first" cannot 

reasonably be stretched into a right to be the first to publish an article in any and all 

mediums. Cf. Hamer & Row. Publishers. Inc. v. Nation Enterorises. 471 U.S. 539, 564 

( 1985) ("The right of first publication encompasses not only the choice whether to 

publish at all, but also the choices of when, where, and in what form first to publish a 

work.") (emphasis added). Because Whitford's article was "first" published in print, the 

electronic republication of that article some 45 days later simply cannot have been "first." 

III. COLLECTIVE WORKS UNDER THE COPYRIGHT ACT OF 1976 

Because the Court cannot find that any of the plaintiffs expressly 

transferred electronic rights in their articles, the numerous arguments and voluminous 

record in this case devolve to whether the electronic defendants produced "revisions," 

authorized under Section 20 I ( c) of the Copyright Act, of the publisher defendants' 

collective works. The issue is narrow, but its resolution is not simple: there is virtually 

no case law parsing the terms of Section 20 I ( c ), and certainly no precedent elucidating 

the relationship between that provision and modem electronic technologies. Further 

complicating matters, the Copyright Act of 1976 was crafted through a unique and 

lengthy process involving the input of numerous experts from assorted interest groups and 

industries. See Barbara Ringer, First Thoughts On The Copyright Act Of 1976. 22 

N.Y.L. Sch. L. Rev. 477 (1977). As a result, the pertinent legislative history is 
!I!• 

·n&foriously impenetrable. See generally Jessica D. Litman, Copyright Compromise. and 
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Legislative History, 72 Cornell L. Rev. 857 ( 1987). 

Despite the numerous challenges, there are several considerations which 

allow.a principled approach to analyzing Section 20l{c). Most importantly, the provision 

cannot be understood in isolation, but must be considered alongside other sections of the 

Act. 

A. Collective Works And Derivative Works Under Section 103{b) 

"Both collective works and derivative works are based upon preexisting 

works that are in themselves capable of copyright." I M. Nimmer & D. Nimmer, 

Nimmer on Copyright§ 3.02, at 3-8 (1996 ed.). A derivative work "transforms" one or 

more such preexisting works into a new creation. See 17 U.S.C. § I 0 I. A collective 

work, on the other hand, consists of numerous original contributions which are not 

altered, but which are assembled into an original collective whole. Id. In both instances, 

the copyright law accounts' for the fact that the larger work - although it is entitled to 

copyright protection - consists of independent original contributions which are 

themselves protected. 

The 1976 Act addresses the competing copyright interests apparent in both 

derivative works and collective works in Section 103{b ). Pursuant to this provision: 

.... 

The copyright in a compilation or derivative work extends 
only to the material contributed by the author of such work, 
as distinguished from the preexisting material employed in the 
work, and does not imply any exclusive right in the 
preexisting material. The copyright in such work is 
independent ot: and does not affect or enlarge the scope, 
durati?n, ownership, or subsistence ot: any copyright 
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protection in the preexisting material.' 

17 U.S.C. § 103(b). Section 103(b) does not represent an innovation under the 1976 Act, 

but is intended merely to clarify a point "commonly misunderstood" under Section 7 of 

the 1909 Act.6 H.R. Report No. 94-1476, at 57 (1976). Specifically, "copyright in a 'new 

version' covers only the material added by the later author, and has no effect one way or 

the other on the copyright or public domain status of the preexisting material." Id, 

The "misunderstanding" regarding copyright protection in "new versions" 

and in "preexisting materials" developed largely in connection with derivative works, and 

grew out of the "new property rights" approach espoused, most prominently, by Judge 

Friendly of the Second Circuit. See Rohauer v. Killiam Shows. Inc., 551 F.2d 484 (2d 

Cir.) (holding that film producer retained rights in underlying story despite fact that 

' Collective works are "compilations" which are composed of protected 
"preexisting material." See Section IIIB3, infra. Accordingly, Section l03(b) speaks 
directly to the copyright status of collective works. See Nimmer,§ 3.07(A][l], at 3-34.9 
n. I. , 

6 Section 7 of the 1909 Act provided as follows: 

Compilations or abridgements, adaptations, arrangements, dramatizations, 
translations, or other versions of works in the public domain or of 
copyrighted works when produced with the consent of the proprietor of the 
copyright in such works, or works republished with new matter, shall be 
regarded as ri.ew works subject to copyright ... but the publication of any 
such new works shall not effect the force or validity of any subsisting 
copyright upon the matter employed or any part thereof: or be construed to 
imply an exclusive right to such use of the original works, or to secure or 
extend copyright in such original works. 

17 U.S.C. § 7 (1976 ed.) (repealed by Copyright Act of 1976). 
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novelist, who authorized initial use of story, died before granting producer renewal 

rights), cert. denied. 431 U.S. 949 (1977). According to this view, "once a derivative 

work is created pursuant to a valid license to use the underlying material, a new property 

right springs into existence with respect to the entire derivative work, so that even if the 

license is thereafter terminated, the proprietor of the derivative work may nevertheless 

continue to use the' material from the underlying work as contained in the derivative 

work." Nimmer,§ 3.07[A][l), at 3-34.9. Numerous authorities on copyright law, 

including Professor Nimmer, assailed the reasoning in Rohauer. deriding the "new 

property rights" approach as "neither warranted by any express provision of the 

Copyright Act, nor by the rationale as to the scope of protection achieved in a derivative 

work." Id. 

Prior to its holding in Rohauer. and contrary to the "new property rights" 

approach, the Second Circuit had upheld several claims of infringement based upon the 

unauthorized reuse -- by the owner of a valid copyright in a derivative work -- of the 

protected preexisting material. See. ~ Gilliam v. American Broadcasting Companies. 

Inc .. 538 F.2d 14 (2d Cir. 1976); G. Ricardi & Co. v. Paramount Pictures Inc .. 189 F.2d 

469 (2d Cir.) (prohibiting plaintiff; in declaratory judgment action, from making a motion 

picture version of an opera that had been created with the permission of the author of the 

underlying work), cert. denied., 342 U.S. 849 (1951); see also Russell v. Price, 612 F.2d 

11'23, 1128 (9th Cir. 1979) ("since exhibition of the film "Pygmallion" necessarily 
~: 

involves exhibition of parts of Shaw's play, which is still copyrighted, plaintiffs here may 
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prevent defendants from renting the film for exhibition without their authorization."), 

cert. denied, 446 U.S. 952 {1980). In Gilliam. for instance, the Court granted an 

injunction in favor of plaintiffs, the members of a British comedy troop, who claimed that 

the BBC infringed their copyright in certain scripts. Plaintiffs had authorized the BBC to 

broadcast television programs based upon these scripts, but took exception when the BBC 

subsequently sold the programs to the defendant, an American television network which 

edited the programs prior to airing them in the United States. In support of its decision to 

enjoin the defendant from airing those edited versions for a second time, the Second 

Circuit reasoned that, under Section 7 of the 1909 Act, "any ownership by BBC of the 

copyright in the recorded program would not affect the scope or ownership of the 

copyright in the underlying script." Gilliam. 538 F.2d at 20. The use of that script 

without plaintiffs' consent would therefore constitute infringement, "even with the 

permission of the proprietor of[a] derivative work [based upon that script)." Id. 

Upholding a Ninth Circuit opinion which rejected Rohaeur in favor of the 

Second Circuit's earlier approach in Gilliam. the Supreme Court finally and firmly settled 

the "new property rights" controversy. See Stewart v. Abend. 495 U.S. 207 (1990). In 

Abend, the author of a fictional story agreed to assign the rights in his renewal copyright 

tenn to the owner of a movie version of that story, but died before the commencement of 

the renewal period. Because the assignment never occurred, the Court held that 

defendant infringed the copyright of the successor owner of the story by continuing to 
~; 

distribute the film. during the renewal tenn of the preexisting work. 
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ln reaching its result, the Abend Court rejected defendants' view, based on 

Rohaeur. that the "creation of the 'new,' i.e .. derivative, work extinguishes any right the 

owner of rights in the preexisting work might have had to sue for infringement ... " Id. 

at 222. Citing Nimmer, the Court concluded that such an approach runs counter to the 

terms of both Section 7 of the 1909 Act and Section l03(b) of the 1976 Act, each of 

which advances the same fundamental formula: 

The aspects of a derivative work added by the derivative 
author are that author's property, but the element drawn from 
the pre-existing work remains on grant from the owner of the 
pre-existing work. So long as the pre-existing work remains 
out of the public domain, its use is infringing if one who 
employs the work does not have a valid license or assignment 
for use of the preexisting work. It is irrelevant whether the 
preexisting work is inseparably intertwined with the 
derivative work. 

Abend. 495 U.S. at 223-24 (citations omitted). Thus, Section l03(b) of the 1976 Act -

like Section 7 of the 1909 Act before it - stands as a rejection of the new property rights 

theory. Id.; see also Nimmer,§ 3.07, at 3-34.9 n. 3. (describing Section l03(b) as "hardly 

consistent with the new property right theory"). Under Section l03(b), any unauthorized 

use of preexisting protected material by the creator of a derivative or a collective work 

infringes the copyright existing in that preexisting material. 

B. Defendants' "Privileges" Under Section 20l(c) 

The first sentence of Section 20l(c)- providing that the "[c]opyright in 

each separate contribution to a collective work is distinct from copyright in the collective 
~! 

work as a whole, and vests initially in the author of the contribution" - essentially 
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reiterates the substance of Section I OJ(b ). If the provision ended with its first sentence, 

plaintiffs would prevail in this action. With no "new property right" in the articles 

making up their collective works, the publisher defendants would not be at liberty to 

reuse plaintiffs' individual contributions even in new versions of their own periodicals. 

See Abend. 495 U.S. 207; see also Gilliam. 538 F.2d 14. In its second sentence, 

however, Section 201(c) expands upon the baseline established in Section l03(b) by 

extending to the creators of collective works "only the privilege of reproducing and 

distributing the contribution as part of that particular collective work, any revision of that 

collective work, and any later collective work in the same series." 17 U.S. C. § 20 I ( c ). 

The determinative issue here, then, is the precise scope of these "privileges." 

I. Privileges As Transferrable Rights 

Plaintiffs liken the "privileges" which Section 201(c) extends to "the owner 

of copyright in the collective work" to narrowly circumscribed nonexclusive licenses. 

Unlike assignments or exclusive licenses or most other conveyances under copyright law, 

such limited grants are not transferrable. See 17 U.S.C. § 101 (defining "transfer of 

copyright ownership"). Because the publisher defendants own the copyrights in their 

collective works, plaintiffs reason that the electronic defendants are guilty of 

infringement even in the event that they are creating revisions - authoriz.ed by the 

publisher defendants - of the disputed periodicals. (Pl.s' Memo. Supp. Mot. Summ. J. at 

It n. 15; Pl.s' Memo. Opp. Def.s' Cross-Mot. Summ. J. at 19-23.) 

Plaintiffs arrive at their understanding of the term "privileges" by 
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juxtaposing Section 201(c) with Section 201(d). The first clause of the latter section 

provides that "(t]he ownership of a copyright may be transferred in whole or in part by 

any means of conveyance or by operation oflaw ... " 17 U.S.C. § 201(d)(I). According 

to Section 20 I ( dX2): 

Any of the exclusive rights comprised in a copyright, 
including any subdivision of any of the rights specified by 
section 106, may be transferred as provided by clause (1) and 
owned separately. The owner of any particular exclusive 
right is entitled, to the extent of that right, to all of the 
protection and remedies accorded to the copyright owner by 
this title. 

In plaintiffs' view, the fact that Section 20l(d)(2) provides for the transfer of"rights" can 

only be taken to mean that the "privileges" identified in the preceding section of the Act 

are nontransferable. This approach distorts the relationship between Section 20 I ( c) and 

Section 201(d). 

Section 201( d)(2) does not speak only of "rights," but also of any 

"subdivision" of rights. The potential for such a subdivision of rights is created in the 

preceding section, 20l(dXl), which permits the transfer of copyright, "in whole or in 

part," either by conveyance or by "operation of law." This recognition of the potential for 

a partial transfer of copyright "by operation of law" follows from the fact that exactly 

such a transfer is effected in the preceding Section of the Act, Section 20l(c), which 

extends certain enumerated "privileges" to publishers. In other words, the three 

pr..6visions operate in tandem: Section 201 ( c) transfers plaintiffs' copyrights, "in part," to 
~· 

defendants - a permissible exercise under Section 20l(d)(l) - and therefore, under 
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Section 20l(d)(2), defendants are left with full authority over the "subdivision" of rights 

they acquire. 

When Sections 20 I ( c) and 20 I ( d) are placed into historical context, the 

weakness in plaintiffs' position is all the more apparent. The 1976 Act, in significant 

part, amounts to a repudiation of the concept of copyright indivisibility, a principle 

pursuant to which the assorted rights comprising a copyright could not be assigned in 

parts, i.e., subdivided. See Nimmer,§ 10.0l(A], at 10-5. Under this former regime, 

individual authors were at risk of inadvertently surrendering all rights in a contribution to 

a collective work either to the publisher of that work, or to the public. Id. Under 

Sections 20 I ( c) and ( d) of the 1976 Act, that threat is gone. Authors are no longer at risk 

of losing all rights in their articles merely because they surrender a small "subdivision" of 

those rights -- either by operation of Section 20l(c) or by express transfer-- to the 

publishers of collective works. 

The aim of Section 20l(c)- to avoid the "unfair[ness]" of indivisibility--

would not be further served by equating "privileges" with nonexclusive licenses. H.R. 

Report No. 94-1476, at 122 (1976). As explained, Congress was not responding to any 

perceived problem associated with the ability of publishers to enlist the help of outside 

entities to produce versions of their collective works, but rather to the risk that publishers 

of collective works might usurp all rights in individual articles. It simply would not have 

ativanced its goal for Congress to have constrained publishers in their efforts to generate 
~,. 

and distribute their permitted revisions and reproductions. Such an approach would not 
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prevent the exploitation of individual contributions, but would serve only to undennine 

the competing goal of ensuring that collective works be marketed and distributed to the 

public. See H.R. Rep. No. 94-1476, at 122 (1976) (characterizing the Section 201(c) 

privileges extended to publishers an "essential counterpart" to the basic presumption 

favoring authors). 

The tenn "privilege" is used in Section 20 I ( c) to underscore that the 

creators of collective works have only limited rights in the individual contributions 

making up their collective works; the term does not indicate that the creators of collective 

works are limited in exercising those few rights, or "privileges," that they possess. Thus, 

to the extent that the electronic reproductions qualify as revisions under Section 201(c), 

the defendant publishers were entitled to authorize the electronic defendants to create 

those revisions. 

2. Reproductions, Revisions, and Computer Technology 

Plaintiffs advance several arguments in support of their view that the 
'I 

framers of Section 20 I ( c) intended to limit the creators of eollective works to revising and 

reproducing their works in the same medium in which those collective works initially 

appeared. For the reasons discussed, however, the Court finds nothing in the terminology 

of Section 20l(c), the relevant legislative history, or the nature of revisions generally 

which supports such an approach. 7 

-\.~ ~ 1 Plaintiffs undermine their arguments by struggling with the copyright 
implications of microfilm, a high resolution film which permits users to scroll through 
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a. Display Rights 

Plaintiffs contend that the right to reproduce articles as part of a collective 

work, because it is unaccompanied by other key rights, necessarily precludes the use of 

computer technologies. Plaintiffs refer to Section I 06 of the 1976 Act, which lists the 

five exclusive rights, i.e .. the "bundle" of rights, constituting a copyright. The 

"reproduction" privilege identified under Section 20 I ( c ), as plaintiffs note, invokes the 

first of these rights -- the right "to reproduce the copyrighted work in copies or 

phonorecords." See 17 U.S.C. § 106(1). Section 201(c) does not, however, implicate the 

distinct right, under Section 106, to "display the copyrighted work publicly." Id. at 

§ 106(5). In plaintiffs' view, this absence of any express grant of "display" rights is fatal 

to defendants' position because a work cannot be reproduced electronically unless it is 

"displayed" on a computer screen. 

By focusing upon the "display" rights that are not granted under Section 

20l(c), plaintiffs fail to account fully for the "reproduction" rights that are extended to 

the owners of copyright in collective works. Although "reproduction" is not defined 

separately under the Act, Section 106 reveals - predictably enough - that reproductions 

entire issues of periodicals. (Compare 10/17/96 Tr. at 41 ("I believe that I have conceded 
this to opposing counsel previously, that I think it's possible that the right to make 
microfilm editions of a publication or a periodical is encompassed by the 201( c) 
privilege"), with 12110/96 Tr. at 50 (deeming it "probably the correct interpretation of 
20l(c)" that "even lln electronic equivalent of microfilm would be a violation").) Of 
CQPISC. if it is "possible" that Section 20l(c) permits microfilm reproductions of 
co11ective works, it is impossible that Section 20l(c) prohibits reproductions in a new 
medium. 
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result in "copies." As defendants emphasize, this is a term with a broad and forward 

looking definition: 

'Copies' are material objects, other than phonorecords, in 
which a work is fixed by any method now known or later 
developed, and from which the work can be perceived, 
reproduced, or otherwise communicated, either directly or 
with the aid of a machine or device ... 

17 U.S.C. § IOI (emphasis added). Thus, the right to reproduce a work, which 

necessarily encompasses the right to create copies of that work, presupposes that such 

copies might be "perceived" from a computer terminal.1 

Plaintiffs argue that the legislative history precludes the Court from reading 

"display" rights into Section 20l(c). As plaintiffs point out, early draft versions of 

Section 20l(c) extended the "privilege to publish" -- instead of the privilege to 

"reproduce" and "distribute" - individual contributions in subsequent versions of a 

collective work. (Pl.s' Memo. Opp. Def.s' Mot. Summ. J. at 22, n. 37.) "'Publication' is 

the distribution of copies ... ofa work to the public." 17 U.S.C. §IOI. More 

importantly, for plaintiffs' purposes, "publication" contemplates the public distribution of 

1 In searching for a reason that microfilm reproductions of collective works 
might be permissible under Section 20l(c), plaintiffs themselves suggest another 
approach to rejecting their'display rights argument. (lO/l 7/96 Tr. at 52 ("I would agree 
with your Honor that they have the right under 201( c) and I 09( c) to take plaintiffs' work 
without their permission and put it in a microfilm.") Section 109(c) permits a person 
lawfully in possession of a copy of a protected work "to display that copy publicly." 17 
U;~.C. § 109(c). Thus, if defendants have reproduced plaintiffs' articles in accord with 
th~' conditions set under Section 20l(c), they would be entitled to display those copies 
pursuant to Section 109(c). 
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a work "for purposes of further distribution, public performance, or public display ... " 

Id. (emphasis added). The absence of the term "publish" from the final version of Section 

20 I ( c ), according to plaintiffs, must therefore be taken to indicate the absence of any 

such display rights. 

The problem with plaintiffs' argument is that it rests OI) the unfounded 

asswnption that the, replacement of the term "publish" in Section 20 I ( c) necessarily 

amounted to a rejection not only of that term, but also of the rights it connotes. There is 

no hint in the pertinent legislative history, however, that Congress settled upon its 

"reproducing and distributing" language for purpose of diminishing the publication rights 

initially envisioned for the creators of collective works. To the contrary, it appears that 

the "reproducing and distributing" language -- a seeming paraphrase of the "distribution 

of copies" language the Act uses to define "publication" -- was meant to secure precisely 

those rights. Indeed, the House Report explicitly equates the privilege of "reproducing 

and distributing" a contribution as part of a "particular collective work" with the 
' I 

"privilege of republishing the contribution under certain limited circumstances." H.R. 

Report No. 94-1476, at 122 {1976) (emphasis added). 

In sum, both the terms of the 1976 Act, and the pertinent legislative history, 

reveal a design to extend display rights, in •certain limited circumstances," to the creators 

of collective works. Thus, so long as defendants are operating within the scope of their 

P4.vilege to "reproduce" and "distribute" plaintiffs' articles in "revised" versions of 
~: 

defendants' collective worlcs, any incidental display of those individual contributions is 
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permissible. 

b. The Updated Encyclopedia 

Plaintiffs' narrow reading of defendants' reproduction and revision rights is 

informed not only by the absence of any "display" rights under Section 201(c), but also 

by the examples of revisions included in the pertinent legislative history. In particular, 

plaintiffs rely upon. the following passage of the House Report accompanying Section 

201(c): 

Under the language ofthis clause a publishing company could 
reprint a contribution from one issue in a later issue of its 
magazine, and could reprint an article from a 1980 edition of 
an encyclopedia in a 1990 revision of it; the publisher could 
not revise the contribution itself or include it in a new 
anthology or an entirely different magazine or other collective 
work. 

H.R. Report No. 94-1476, at 122-23 (1976). To plaintiffs, the modest reach of the 

encyclopedia example suggests a narrow scope to the term revision, one not 

contemplating new technologies or significant alterations of format and organization. 

For several reasons, plaintiffs are mistaken to approach the encyclopedia 

example as the outer boundary of permissible revision. Foremost, the language of 

Section 20l(c) does not support the sort of media restriction that plaintiffs infer from the 

legislative history. Cf. Demarest v. Manspeaker. 498 U.S. 184, 190 (1991) ("When we 

find the terms of a statute ilnambiguous, judicial inquiry is complete except in rare and 

e~~ptional circumstances."). Indeed, Section 20l(c) contains no express limitation upon 
1.fC 
j: 

the medium in which a revision can be created. To the contrary, "any revision" of a 
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collective work is permissible, provided it is a revision of "that collective work. "9 

Plaintiffs attribute the absence of any express prohibition on electronic 

revisions to the fact that electronic data bases were not a part of the "Congressional 

consciousness" at the time that Section 20l(c) was drafted. (Pl.s' Memo. Supp. Summ. J. 

at 41.) It is more accurate to say that Congress was aware of such technologies, but did 

not fully understand their implications. See Arthur R. Miller, Copyright Protection For 

Comouter Programs. Databases. And Computer Generated Works: Is Anything New 

Since CONTU?. 106 Harv. L. Rev. 977, 979 (1993). Recognizing its ignoran'?e in such 

matters, Congress expressly declined -- as of the time it passed the 1976 Act -- to settle 

the copyright implications of "automatic systems capable of storing, processing, 

retrieving, or transferring information ... " 17 U.S.C. § 117 (repealed by Computer 

Software Protection Act, Pub. L. No. 96-517, 117, 94 Stat. 3028 (1980)). Congress 

determined that such developing computer technologies required continued investigation, 

and organized a study of the matter by the National Commission on New Technological 

Uses of Copyrighted Works (CONTU). H.R. Rep. No. 1476, 94th Cong., 2d Sess. 116 

(1976). In 1980, after CONTU determined that the 1976 legislation would afford "the 

desired substantive legal protection for copyrighted works which exist in machine 

readable form," Congress repealed the original Section 117. Id. at 40. Plaintiffs invoke 

9 As explained in Section IIIB3, infra, a collective work is defined not by the 
~dium in which it appears, but by its original selection and organization of articles and 
offier materials. See Feist Publications. Inc. v. Rural Telephone Service Company. Inc .. 
499 U.S. 340 (1991). 
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this history, particularly the initial reluctance of Congress to delve into the realm of 

computer technologies, as evidence that Section 20 I ( c) was not intended to vest 

defendants with electronic rights in their collective works. 

The legislative history that plaintiffs describe undercuts their argument 

more than it advances it. The fact that Congress initially saw the need to pass Section 

117 is strong indi~tion that, in the absence of such an explicit limitation, it is to be 

presumed that the terms of the 1976 Act encompass all variety of developing 

technologies. With the repeal of Section 117, this presumption is restored with respect to 

computers. Thus, there is no remaining reason to foreclose the possibility of an 

electronic "revision" of a collective work. 

As defendants emphasize, the 1976 Act was plainly crafted with the goal of 

media neutrality in mind. See Register's Report on the General Revision of the U.S. 

Copyright Law, included in Nimmer at Volume 5, Appendix 14 at 14-8 ("technical 

advances have brought in new industries and new methods for the reproduction and 

dissemination of the ... works that comprise the subject matter of copyright . . . . In 

many respects, the [ 1909 Act] is uncertain, inconsistent, or inadequate in its application 

to present-day conditions."); see also Copyright Law Revision: Hearing on H.R. 4347, 

5680, 6831, 6835 Before Subcommittee No. 3 of the House Committee on the Judiciary, 

89th Cong., lst Sess. 57 (1965) (testimony of George D. Cary, Deputy Register of 

Cru1yrights: "We have tried to phrase the broad rights granted in such a way that they can 
.:..it· ' 

be adapted as time goes on to each of new advancing media."). Key terms of the Act are 
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defined to accommodate developing technologies. See,~. 17 U.S.C. § 101 (defining 

"copies" in terms of "any method now known or later developed"; defming "literary 

works" as works "expressed in words, numbers, or other verbal or numerical symbols or 

indicia, regardless of the nature of the material objects, such as books, periodicals, · 

manuscripts, phonorecords, film, tapes, disks, or cards, in which they are embodied."). 

Equally telling, none of the provisions of the Act limit copyright protection to existing 

technologies. The unusual exception of the original Section 117 only demonstrates that 

Congress took steps to ensure that its media neutral approach could effectively 

accommodate developing technologies before ultimately determining that the terms of the 

1976 Act were fully equipped for the task. 

In sum, it is unwarranted simply to assume -- on the basis of one example 

provided in the legislative history of Section 20l(c)-- that Congress intended for the 

terms "reproduction" and "revision" to announce a radical departure from the media 

neutrality otherwise characterizing the Copyright Act of 1976. 

c. A "Plain Reading" of the Term Revision 

Throughout their pleadings, plaintiffs seemingly presume that a "revision," 

by its plain meaning, must ·be nearly identical to an original. Particularly in the context of 

the Copyright Act of 1976, this is not so obvious. Conceived as a "revision" of the 1909 

Act, the 1976 Act thoroughly changed the face of copyright law in the United States. See 

BNbara Ringer, First Thoughts On The Copvright Act Of 1976, 22 N. Y.L. Sch. L. Rev. 
,:' 

477, 479 (1977). 
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At a bare minimum, the Copyright Act contemplates that a "revision" can 

alter a preexisting work by a sufficient degree to give rise to a new original creation. See 

17 U.S.C. §IOI. Indeed, a "derivative work," which is itself an "original work of 

authorship," can be created by means of "editorial revisions" to a preexisting work. Id. 

Thus, even the revised encyclopedia might differ from its predecessor edition by a 

"substantial, and nqt merely trivial" degree. See Eden Toys. Inc. v. Florelee 

Undergarment Co .. Inc .. 697 F.2d 27, 34 (2d Cir. 1982). If "editorial revisions" can 

transform a work to this extent, the broader "any revisions" language of Section 201(c) 

suggests the promise of even greater change. 10 

The structure and language of Section 201(c) confirm that the parameters of 

a permissible revision are broader than plaintiffs suppose. Section 20l(c) authorizes 

publishers to "reproduce" an individual contribution "as part of ... any revision" of the 

collective work in which it initially appeared. By allowing only "reproductions" of 

individual contributions, and not revisions of those contributions, Congress plainly 

10 The Author's Guild of America, as amicus on plaintiffs' behal( argues that 
plaintiffs' narrow reading of the term "revision" follows from the dictionary definition of 
that term: a definition which encompasses "new" and "up-to-date" versions of a prior 
work. (Memo. Author's Guild at 7 (citing Webster's Ninth New Collegiate Dictionary 
1010 (1983).) This hardly advances plaintiffs' position. As explained, a derivative work 
is a "new" version of a preexisting work; although such a work "borrows substantially" 
from the work that preceded it, a derivative work is characterized by the fact that it is 
sufficiently unlike that preexisting work to be termed an original creation. See Eden 
Toys. 697 F.2d at 34. Moreover, derivative works are routinely created within a different 
m~um than the works upon which they are based. See, ~ Twin Peaks Productions. 
Inc'. v. Publications International Lld., 996 F.2d 1366, 1373 (2d Cir. 1993) (classifying a 
book as a derivative version of the television program upon which it was based). 
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intended to prevent publishers from reshaping or altering the content of individual 

articles. With this limitation in place, Congress apparently was willing to permit 

publishers significant leeway, i.e .. the leeway to create "any revision" of their collective 

works. 

The legislative history is consistent with this construction of Section 20 l ( c ). 

An early draft version of the provision permitted publishers to reproduce an individual 

contribution to a collective work "as part of that particular collective work and any 

revisions of it." Harriet Pilpel, a prominent author representative, expressed the 

following concern related to this language: 

I have but one question with reference to the wording, and 
that is with respect to the wording at the end of subsection 
( c ): ' ... and any revisions of it." If that means 'any revision 
of the collective work' in terms of changing the contributions, 
or their order, or including different contributions, obviously 
the magazine writers and photographers would not object. 
But there is an implication, or at least an ambiguity, that 
somehow the owner of the collective work has a right to make 
revisions in the contributions to the collective work. This is 
not and should not be the law, and consequently I suggest that 
the wording at the end of subsection ( c) be changed to make 
that absolutely clear. 

1964 Revision Bill with Discussions and Comments, 89th Cong., lst Sess., Copyright 

Law Revision, Part 5, at 9 (H. Comm. Print 1965). In other words, authors were 
l 

comfortable permitting publishers broad discretion in revising their collective works, 

provided that individual articles would remain intact. Section 20l(c) was modified to 

actommodate these narrow concerns, and it now clarifies that a publisher is not permitted 
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to revise an original contribution to a collective work, but is permitted to reproduce that 

contribution "as part of ... any revision" of "that collective work" in which it initially 

appeared. 

In sum, Section 201(c) does not impose any significant limitations upon 

publishers through the use of such terms as "privilege," "reproducing," or "any revision." 

A privilege is transferrable; a reproduction can occur in any medium; and "any revision" 

might include a major revision. The key limitation imposed upon publishers under 

Section 20 I ( c) rests in the fact that publishers are permitted only to reproduce a particular 

plaintiffs article "as part of' a revised version of "that collective work" in which the 

article originally appeared. 

3. Revising "That Collective Work" 

Although the "any revision" language of Section 201(c) is broad, a new 

work must be recognizable as a version of a preexisting collective work if it is to be fairly 

characterized a revision of"that collective work." 17 U.S.C. § 201(c). Considering that 

'• 
defendants are prohibited from changing the content of plaintiffs' individual articles, this 

gives rise to something which, at first blush, might seem puzzling: how can a particular 

collective work, one made up entirely of separate contributions, be revised without 

making changes to those contributions? The resolution of this question rests in the fact 

that collective works, even to the extent that they consist entirely of individual original 

CQO.tributions, possess distinguishing original characteristics of their own - i.e., they are 
;,;., 

greater than the sum of their parts. It is therefore possible to revise a collective work by 
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changing the original whole of that work without altering the content of the individual 

contributions to that work. 11 

ln order to identify the original characteristics of a collective work, it is 

useful to recognize that collective works are a form of compilation. "A compilation is a 

work formed by the collection and assembling of preexisting materials or of data that are 

selected, coordina~d, or arranged in such a way that the resulting work as a whole 

constitutes an original work of authorship." 17 U.S.C. § 101. "Many compilations 

consist of nothing but raw data -- i.e .. wholly factual information not accompanied by any 

original written expression." Feist Publications. lnc. v. Rural Telephone Service Co., 499 

U.S. 340, 345 (1991). Collective works are a unique form of compilation only because 

they are not made up of facts, but of"separate and independent works" protected as the 

original contributions of individual authors. 17 U.S.C. § 101. 

Because it is a "bedrock principle of copyright" that no author may possess 

a copyright in facts, the Supreme Court has struggled to identify those aspects of factual 

compilations that might reflect the original contribution of the copyright holders in such 

works. See Feist 499 U.S. 340. Ultimately, the Feist Court determined that "[t]he only 

11 Many of the original contributions included in the defendant publishers' 
periodicals qualify as "works made for hire." 17 U.S.C. § 20l{b). These pieces are 
written by employees of the defendant publishers, and the publishers therefore obtain full 
rights in those articles, including the right to alter those articles. Id. Because defendants 
do not argue that any of plaintiffs' articles qualify as works made for hire, the analysis 
h~ focuses only on those rights that the publisher defendants acquire over the articles 
apliearing in their publications simply on the basis of the distinct copyright protection 
they hold in their collective works. 
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conceivable expression is the manner in which the compiler has selected and arranged the 

facts." Id. at 349. Because the creator of a collective work, like the creator of any 

compilation, has no rights in the component parts of his or her work, this same 

fonnulation applies. In other words, the creators of collective works are entitled to rights 

in those works only to the extent that they have demonstrated creativity in selecting and 

arranging preexisting materials into an original collective whole. See H.R. Report No. 

94-1476, at 122 (explaining that publishers' "exclusive rights" extent "to the elements of 

compilation and editing that went into the collectiv~ work as a whole ... "). It is this 
" ' 

original contribution which gives a collective work its unique character, i.e., which makes 

it identifiable as "that collective work." 

Because compilations, and collective works, are characterized by the fact 

that they possess relatively little originality, defendants must walk a fine line in their 

efforts to revise their collective works. Defendants are not permitted to place plaintiffs' 

articles into "new anthologies" or "entirely different magazine[ s] or other collective 

work[ s ], " but only into revisions of those collective works in which plaintiffs' articles first 

appeared. See H.R. Report No. 94-1476, at 122-23 (1976); see also Quinto v. Legal 

Times of Washington. Inc .. 506 F. Supp. 554 (D.D.C. 1981) (holding that law school 

newspaper could not authorize a separate District of Columbia newspaper to reprint an 

article originally published by the law school). If defendants change the original 

scilection and arrangement of their newspapers or magazines, however, they are at risk of 
~; 

creating new works, works no longer recognizable as versions of the periodicals that are 
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the source of their rights. Thus, in whatever ways they change their collective works, 

defendants must preserve some significant original aspect of those works -- whether an 

original selection or an original arrangement -- if they expect to satisfy the requirements 

of Section 20 I ( c ). Indeed, it is only if such a distinguishing original characteristic 

remains that the resulting creation can fairly be termed a revision of "that collective 

work" which preceded it. 

C. Applying Section 201(c) 

Even to the extent that they accept that an electronic revision of a collective 

work is a theoretical possibility, plaintiffs insist that the technologies presently at issue 

"deal in individual articles and not in collective works." (Pl.s' Mem. Supp. Mot. Summ. 

J. at 37.) For instance, searches retrieve the full content of individual articles, and not of 

entire issues. The electronic defendants add coding to individual articles in order to 

facilitate Boolean searching. Individual articles are stored as separate "files" within the 

system, where they exist alongside almost countless articles from nwnerous other 

publications. Moreover, for the convenience of users, articles are supplemented to make 

them useful on a stand alone basis; headers appear with each article identifying the 

author, and the publication and page in which the article appeared. In short, plaintiffs 

complain that defendants not only fail to preserve their collective worlcs, they actively 

dismantle those works for purposes of electronically exploiting plaintiffs' individual 

... 
If'> 
;A; 
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contributions. 12 

1. Aspects Of Defendants' Periodicals Preserved Electronically 

In order to evaluate plaintiffs' contention that NEXIS and the disputed CD-

RO Ms "remove everything that constitutes the originality" of the publisher defendants' 

collective works, it is necessary first to identify the distinguishing original characteristics 

of those works. (10/17/96 Tr. at 38.) To the extent that defendants' publications reveal 

an original selection or arrangement of materials, the Court must then determine whether 

these characteristics are preserved electronically. This two step approach is closely 

analogous -- virtually identical -- to the analysis undertaken by those courts confronted 

with claims of copyright infringement brought by the creators of factual compilations. 

See,~ Feist, 499 U.S. 340; Lipton v. Nature Co., 71 F.3d 464 (2d Cir. 1995); CCC 

Information Services. Inc. v. Maclean Hunter Reports. Inc., 44 F.3d 61 (2d Cir. 1994), 

ti Within this framework, plaintiffs struggle to explain their objections to 
"General Periodicals OnDisc," which carries photographic images of The New York Times I 
Sunday Magazine and Book Review. Plaintiffs initially argued that these CD-RO Ms do 
not carry full issues of The New York Times, but only discreet sections. The Sunday 
Magazine and Book Review, however, are self contained periodicals, i.e .. , collective 
works, and defendants are therefore entitled to reproduce them. 

At a December 10, 1996 hearing, plaintiffs turned their attention to the 
abstracts accompanying the image based discs, arguing that these paragraph length 
synopses constitute unauthoriz.ed derivative versions of plaintiffs' articles. Defendants 
responded that plaintiffs had not raised this issue in any of their earlier submissions to the 
Court, and that defendants therefore had not had an opportunity to address the issue in 
discoveiy or in argument The Court has since verified that defendants were correct, and 
th¥efore - as indicated during the December hearing - the Court will not consider 
wrlether the abstracts infringe plaintiffs' copyrights in their individual articles. ( 12110/96 
Tr. at 53.) 
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cert. denied. 116 S. Ct. 72 (1995); Key Publications. Inc. v. Chinatown Today Publishing 

Enterprises. Inc .. 945 F.2d 509 (2d Cir. 1991); Nester's Map & Guide. Coro. v. Hagstrom 

Map Co .. 796 F.Supp. 729 (E.D.N. Y. 1992). 

In the compilation infringement context, courts begin by determining 

whether the plaintiffs compilation exhibits sufficient originality to merit protection; if 

there is sufficient Qriginality in either selection or arrangement, it is necessary to 

determine whether these original elements have been copied into the allegedly infringing 

work. Id.; see also Skinder-Strauss Associates v. Massachusetts Continuing Legal 

Education, Inc .. 914 F. Supp. 665, 672 (D. Mass. 1995) ("If a party demonstrates that its 

compilation is sufficiently original to be copyrightable, he must further show copyright 

infringement ... 'The plaintiff must ... prove that the copying of copyrighted material 

was so extensive that it rendered the offending and copyrighted works substantially 

similar' as a matter oflaw.") (quoting Lotus Development Coro. v. Borland Intern, Inc., 

49 F.3d 807, 813 {lst Cir. 1995)). A finding that an allegedly infringing work copies 

original aspects of a protected compilation supports a finding of infringement. There is 

no infringement where a defendant copies only the component parts of a protected 

compilation. 

In the circumstances of this case, the same analysis leads to opposite 

results. If the disputed periodicals manifest an original selection or arrangement of 

materials, and if that originality is preserved electronically, then the electronic 
;r 
" 

reproductions can be deemed permissible revisions of the publisher defendants' collective 
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works. If, on the other hand, the electronic defendants do not preserve the originality of 

the disputed publications, but merely exploit the component parts of those works, then 

plaintiffs' rights in those component parts have been infringed. That this Court's revision 

analysis mirrors the Supreme Court's compilation infringement analysis reflects a 

common concern permeating both areas. Courts must ensure that the creators of factual 

compilations and collective works derive their rights solely from their original 

contributions, and that they not be permitted to usurp complete control over the 

component parts of their creations. See 17 U.S.C. § l03(b); see also Nimmer, 3.04[A], at 

3-20-21 ("only that which is original with the copyright proprietor or his assignor may be 

protected by his copyright."). ,, 
In Feist a telephone utility company claimed that the defendant publishers 

infringed its copyright in a local "white pages" by incorporating the phone numbers and 

addresses listed in that directory into a larger phone book covering a broader geographic 

region. Recognizing that the creator of a phone book cannot have any exclusive rights in 

the facts set forth in such a volume, the Court considered whether plaintiff had made any 

significant original contribution in creating its white pages. Though venturing that "the 

vast majority of compilations" would reflect sufficient originality in selection and in 

arrangement to merit proteetion, the Court concluded that "not every selection, 

coordination, or arrangement will pass muster." Feist 499 U.S. at 358-59. Indeed, the 

pl~tiffs' white pages were "entirely typical," merely providing an alphabetical listing of 
:..' 

all of the phone numbers in a particular region. Id. at 362. Therefore, the Court held that 
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defendant did not commit copyright infringement by copying the factual information set 

forth in plaintiff's directory. 

In other instances, as envisioned by the Court in Feist, the selection and 

arrangement of matter in assorted compilations has been sufficiently original to warrant 

copyright protection. See.~ Lipton, 71 F.3d 464; Eckes v. Card Price Update, 736 

F.2d 859 (2d Cir. 1984); Kn'., 945 F.2d 509; CCC, 44 F.3d 61 (holding that computer 

data base provider infringed plaintifl's copyright in book of used car valuations by 

including same selection of vehicles and same price estimates in online system); Nester's 

Map & Guide Coro., 796 F.Supp. 729 (holding that publisher infringed plaintiff's 

copyright in a taxi driver's guide of New York City by producing competing guide 

copying plaintiff's selection and arrangement of street listings). In Lipton, for instance, 

the Second Circuit held that defendant infringed plaintiff's copyright in a book of venery 

-- a guide of "collective terms for identifying certain animal groups" -- by releasing a 

compilation consisting of those very terms that plaintiff had selected for inclusion in his 

book. 71 F.3d at 467. In Eckes, the Court held that defendants infringed plaintiffs' 

copyright in a baseball card price guide by publishing a competing price "update" which 

listed essentially the same 5,000 cards that plaintifl's guide designated as "premium." 736 

F.2d at 861. These and other decisions highlight that "[t]he amount of creativity required 

for copyright protection of a compilation is decidedly small," and that the mere selection 

of.in.formation for publication can often times reflect sufficient originality to warrant 
ti· 

copyright protection. Lipton, 71 F.3d at 470. 
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Although relatively little creativity is required to give rise to an original 

selection or arrangement of materials within a compilation or collective work, great care 

is required to preserve that original selection or arrangement in a subsequent work. In 

order to preserve an original selection of materials, for instance, a subsequent work must 

copy more than a "certain percentage" of those materials. See Worth v. Selchow & 

Richter Company. 827 F.2d 569, 573 (9th Cir. 1987) (holding that defendants' trivia game 

did not copy original selection of facts included in plaintiffs trivia encyclopedia where 

defendant copied only a fraction of those facts), cert. denied, 485 U.S. 977 (1988). As 

the Second Circuit has put it, the subsequent work cannot differ in selection by "more 

than a trivial degree" from the work that preceded it. See Kregos v. Associated Press, 

937 F.2d 700, 710 (2d Cir. 1991) (holding that defendant did not inftjnge plaintiff's form 

of baseball pitching statistics by devising a competing form including 6 of the 9 

categories of statistics identified by plaintiff); see also Lipton. 71 F.3d at 471 (finding 

that defendant's allegedly infringing work contained "essentially the same selection" as 

plaintiffs). 

One of the defining original aspects of the publisher defendants' periodicals 

is the selection of articles included in those works. Indeed, newspapers and magazines 

are quite unlike phone books. Far more so even than books of terminology or baseball 

card guides, selecting materials to be included in a newspaper or magazine is a highly 

c~,ative endeavor. The New York Times perhaps even represents the paradigm, the 
~; 

epitome of a publication in which selection alone reflects sufficient originality to merit 
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copyright protection. Identifying "all the news that's fit to print" is not nearly as 

mechanical (or noncontroversial) a task as gathering all of the phone numbers from a 

particular region. Indeed, recognizing matters of interest to readers is a highly subjective 

undertaking, one that different editors and different periodicals undoubtedly perform with 

varying degrees of success. 

The defendant publishers' protected original selection of articles, a defining 

element of their periodicals, is preserved electronically. Articles appear in the disputed 

data bases solely because the defendant publishers earlier made the editorial 

determination that those articles would appeal to readers. 13 As a result, the disputed 

technologies copy far more than a "certain percentage" of the articles selected by the 

publisher defendants. See Worth, 827 F.2d at 573; see also Kregos, 937 F.2d at 710. 

Those technologies copy all of the articles which are selected to appear in each daily or 

weekly issue of The New York Times or Newsday or Sports Illustrated. 

Although they recognize that the complete content of all of the articles from 

each disputed periodical are available electronically, plaintiffs point out that those articles 

are stored alongside almost countless other articles that appeared in other issues of other 

periodicals. This immersion into a larger data base does not automatically mean, 

13 In this regard, there is no intervening original selection of articles that might 
render NEXIS or UMI's CD-ROMs separate collective works. See H.R. Report No. 94-
1476, at 122-23 (1976) ("the publisher could not revise the contribution itself or include it 
in .. • new anthology or an entirely different magazine or other collective work"). Plaintiffs 
ha'Ve not, in any event, contended that NEXIS and the disputed CD-ROMs would qualify 
as such. {10117/96 Tr. at 32.) 
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however, that the defendant publishers' protected original selection is lost See CCC, 44 

F.Jd at 68 n. 8 ("The district court also believed that CCC did not infringe Red Book's 

original protected elements because CCC included Red Book's selection in a more 

extensive data base. We disagree."). Indeed. the electronic defendants avoid this risk by 

talcing numerous steps to highlight the connection between plaintiffs' articles and the hard 

copy periodicals in· which they first appeared. For instance, users access plaintiffs' 

articles through data bases consisting only of those articles printed in a particular 

identified periodical, or particular periodicals. More importantly, once an article is 

selected for review, that article is identified not only by author, but by the publication, 

issue, and page number in which it appeared. Thus, the electronic technologies not only 

copy the publisher defendants' complete original "selection" of articles, they tag those 

articles in such a way that the publisher defendants' original selection remains evident 

online. 1
' 

t• The fact that the electronic services repeatedly identify the publication from 
which each article was obtained undermines the persuasive force of an analogy plaintiffs 
call upon throughout their briefs. Plaintiffs compare the articles appearing in the data 
bases with car parts; just as a wrecked vehicle is dissembled to create value in its 
individual parts, plaintiffs contend that each of the defendant publications quickly lose 
their value as collective works and are therefore electronically dissembled to create value 
in the individual articles. Once in a data base, however, an article's association with a 
particular periodical plainly enhances the value of that article. Indeed, an article 
appearing in Newsday or Tire New York Times is instantly imbued with a certain degree of 
credibility that might not exist in the case of an article never published. or an article 
published in other periodicals. To the extent that the articles appearing in electronic form 
ca:11 be likened to car parts,i then, it is not those parts that can be fitted into most makes 
aifd models, but those that are available only at a premium because they meet the design 
specifications for a particular model produced by a particular automobile manufacturer. 
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2. Aspects Of Defendants' Periodicals Not Preserved Electronically 

According to plaintiffs, the electronic reproductions cannot reasonably be 

considered revisions of the publisher defendants' periodicals because significant elements 

of each disputed periodical are not preserved electronically. Put differently, plaintiffs 

object to the Court's approach because it focuses upon that which is retained 

electronically, as opposed to that which is lost. Most notably, aside from the image-

based CD-ROM, the disputed technologies do not reproduce the photographs, captions, 

and page lay-out of the defendant publications. With these significant differences 

between the technological reproductions and the defendant publications, plaintiffs' 

position has a certain appeal. There is no avoiding that much of what is original about 

the disputed publications is not evident online or on disc. Ultimately, however, these 

changes to the defendant publishers' hard copy periodicals are of only peripheral concern 

to the "revision" analysis. 

By its veiy nature, a "revision" is necessarily a changed version of the work 

that preceded it. As already explained, (Section IDB2c, supra), Section 20l(c) permits 

even major changes to collective works. The framers of that provision sought to avoid 

the exploitation of individual articles, and did not intend to prevent publishers from 

reworking their collective works in significant ways. In order to permit such reworking, 

while at the same time preventing changes to the substance of individual articles, 

Q)ngress determined that publishers would have the leeway to preserve certain original 
-j; 

aspects of their creations while discarding others. In the words of Section 20l(c), 
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Congress determined that publishers would be permitted to create "any revision" of their 

collective works. The critical question for the Court, then, is not whether the electronic 

reproductions are different from the publisher defendants' collective works; it is inevitable 

that a revision will be different from the work upon which it is based. The question for 

the Court is whether the electronic reproductions retain enough of defendants' periodicals 

to be recognizable as versions of those periodicals. 

Because a collective work typically possesses originality only in its 

selection and arrangement of materials, it is to be expected that, in a revised version of 

such a work, either the selection or arrangement will be changed or perhaps even lost. 

This is precisely what has happened here. Lacking the photographs and page lay out of 

the disputed periodicals, NEXIS and "The New York Times OnDisc" plainly fail to 

reproduce the original arrangement of materials included in the publisher defendants' 

periodicals. By retaining the publisher defendants' original selection of articles, however, 

the electronic defendants have managed to retain one of the few defining original 

elements of the publishers' collective works. In other words, NEXIS and UMI's CD-

ROMs carry recognizable versions of the publisher defendants' newspapers and 

magazines. For the purposes of Section 20I(c), then, defendants have succeeded at 

creating "any revision[s]" of those collective works. 

The Court finds further support for its holding in the language of those 

CQpipilation infringement cases that have already informed so much of the analysis in this 
-~J 

decision. In particular, a work that copies either the original selection or the original 
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arrangement of a protected compilation is "substantially similar" to that compilation for 

copyright purposes. See Key. 945 F.2d 514 ("If the Galore Directory is substantially 

similar to the 1989-90 Key directory with regard to that arrangement of categories or that 

selection of businesses, then a finding of infringement can be supported.") (emphasis 

added). In other words, where a compilation possesses both an original arrangement and 

an original selectio~ a substantial similarity persists even where the original arrangement 

is sacrificed. Id. Thus, because the electronic data bases preserve defendants' original 

selection of articles, those data bases are "substantially similar," as a matter oflaw, to 

defendants' periodicals. I! 

By invoking the "substantial similarity" test of the compilation infringement 

cases, the Court does not mean to declare a fixed rule by which a revision of a particular 

collective work is created any time an original selection or arrangement is preserved in a 

u "Substantial similarity," as a term or art, perhaps often times overstates the 
actual resemblance between two works. In particular, relatively little copying is required 1 
to render an allegedly infringing work "substantially similar" to a wholly original 
creation. See, !<.&. Twin Peaks. 996 F.2d at 1372 ("the concept of similarity embraces 
not only global similarities in structure and sequence, but localized similarity in 
language."); Harper & Row Publishers v. Nation Enterprises. 471 U.S. 539 (1985) 
(finding infringement where defendant published magazine article which excerpted only 
300-400 words from President Ford's as yet unreleased memoirs). Substantial similarity, 
however, is a more e~;standard in the compilation and collective worlc context See 
~ 945 F.2d at 514. Indetid, substantial similarity depends upon the copying of"those 
elements, and only those elements, that provide copyrightability to the allegedly infringed 
compilation." Id. Thus, to a greater extent than in other areas of copyright law, a finding 
thfl,t a work shares a substantial similarity with a compilation or a collective work 
provides a fair, if imperfect, indicator that that work actually bears a significant 
resemblance to the work upon which it is based. 
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subsequent creation. In certain circumstances, it is possible that the resulting work might 

be so different in character from "that collective work" which preceded it that it cannot 

fairly be deemed a revision. The Court need not speculate or hypothesize as to this 

possibility, however, because the electronic reproductions do more than merely preserve 

a defining element of the publishers' collective works. Those technologies preserve that 

element within electronic systems which permit users to consult defendants' periodicals in 

new ways and with new efficiency, but for the same purposes that they might otherwise 

review the hard copy versions of those periodicals. lndeed, in the broadest sense, NEXIS 

and CD-ROMs serve the same basic function as newspapers and magazines; they are all 

sources of information on the assorted topics selected by those editors working for the 

publisher defendants. 16 

In swn, if NEXIS was produced without the permission of The New York 

Times or Newsday or Time, these publishers would have valid claims of copyright 

infringement against MEAD.. If "General Periodicals OnDisc" or "The New York Times 
I , 
' 

16 Plaintiffs wotlld likely contend that the Court mischaracterizes the "basic 
function" of a newspaper or magazine by failing to appreciate that hard copy newspapers 
and electronic data bases are put to very different uses. Plaintiffs propose that people 
read newspapers to get the day's news, whereas they constllt data bases and CD-RO Ms 
for research purposes. A newspaper does not cease to be a newspaper, however, in the 
event that it comes to be used primarily for research purposes. Once included in the 
stacks of a library, for instance, a complete issue of The New York Times is undoubtedly 
still an issue of The New York Times de5pite the fact that it wotlld likely be constllted only 
f<JN,.partictllar articles identified by researchers in periodical indices. In this sense, NEXIS 
an11 the CD-ROMs do not fail to reproduce versions of defendants' periodicals; they 
simply store those versions within something akin to an electronic research library. 
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OnDisc" was produced without the permission of The New York Times, that publisher 

would have a valid claim of infringement against UM!. In other words, absent a 

consideration such as fair use, the defendant publishers would be able to recover against 

the electronic defendants for- creating unauthorized versions of their periodicals. See 17 

U.S.C. § 107 (describing those circumstances in which the unauthorized creation of a 

substantially similar version of an original work is excused as "fair use"). The Court is 

unable to conclude that these electronic versions can be "substantially similar" to 

defendants' collective works for some purposes, without at least qualifying as "any 

revision[s)" of those works for present purposes. 17 U.S.C. § 20l(c). This is particularly 

so in light of the fact that these technologies preserve this substantial similarity while 

retaining the basic character of the publisher defendants' periodicals. 17 

3. Section 20l(c) And The Rights Of Authors 

Plaintiffs are adamant that a ruling for defendants in this case leaves 

17 Plaintiffs devote considerable attention to the arrangements entered into 
between the publisher defendants and the electronic defendants. For instance, plaintiffs 
emphasize that The New York Times, in one of its license agreements with MEAD, 
expressly prohibits NEXIS from producing "facsimile reproductions" of The New York 
Times. (Pl.s' Mot Summ. J. Ex. 38 at M003642.) In its first contract with UMI, on the 
other hand, The New York Times grants UMI the exclusive right to reproduce full images 
of the newspaper and its sections. (Pl.s' Mot Summ. J. Ex. 39 U007357.) Plaintiffs 
argue that such arrangements demonstrate that The New York Times recognizes that it is 
profiting from plaintiffs' individual articles through NEXIS, and from its larger periodical 
through "General Periodicals OnDisc." To the contrary, by selling different original 
8$cts of The New York Times to different electronic providers - article selection in the 
c~e of MEAD, and visual layout in the case of UMI - the publisher is merely taking 
advantage of the fact that there is more than one way to revise a collective work. 
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freelance authors without any significant protection under the 1976 Act. This result, 

according to plaintiffs, cannot be reconciled with the fact that the passage of Section 

20 I ( c) -- and the dismantling of indivisibility - represented an important victory for 

individual authors. 

As an initial matter, plaintiffs exaggerate the repercussions of this decision. 

The electronic data bases retain a significant creative element of the publisher defendants' 

collective works. In numerous other conceivable circumstances, Section 20l(c) would 

apply to prevent the exploitation, by publishers, of individual articles. The New York 

Times, for instance, cannot sell a freelance article to be included in Sports Illustrated. 

See Quinto. 506 F. Supp. 554; see also H.R. Report No. 94-1476, at 122-23 (1976) ("the 

publisher could not revise the contribution itself or include it in a new anthology or an 

entirely different magazine or other collective work). A magazine publisher cannot 

rework a featured article into a full length book. Cf. Oddo v. Ries, 743 F.2d 630, 633-34 

(9th Cir. 1984) (explaining that magazine publisher did not acquire the exclusive right to 
• . , 

rework plaintiff's published articles into book form). And publishers cannot create ·• 

I 

television or film versions pf individual freelance contributions to their periodicals. Cf. 

Abend, 495 U.S. 207 (prohibiting film maker from creating movie version of story first 

published in a magazine without the permission of the author's successor in interest). 

Though these scenarios are perhaps overshadowed by the seeming omnipresence of 

~XIS and CD-ROM technology, authors remain protected under Section 20l(c). 
•.I· 
j: 

The Court does not take lightly that its holding deprives plaintiffs of certain 
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important economic benefits associated with their creations. This does not result from 

any misapplication of Section 201(c), however, but from modem developments which 

have changed the financial landscape in publishing. In particular, on-line technologies 

and CD-ROMs did not begin to flourish commercially until the early to mid 1980s. ta 

Thus, when the Copyright Act was formulated, during the 1960s and early 1970s, the 

most immediate e<:<>nomic threat to freelance writers was not posed by computer 

technology, but by the sort of transactions described in the preceding paragraph --~ 

the sale of articles between magazines, television adaptations of stories, etc. Congress 

. responded with a provision targeted to prevent such exploitation. Publishers were left 

with the right to revise their collective works; a right then perceived to have only limited 

economic value, but a right that time and technology have since made precious. 

In swn, plaintiffs insist that the framers of Section 20 I ( c) never intended 

the windfall for publishers permitted under this Court's ruling. This may well be. If 

today's result was unintended, it is only because Congress could not have fully 

anticipated the ways in which modem technology would create such lucrative markets for 

revisions; it is not because Congress intended for the term revision to apply any less 

broadly than the Court applies it today. In other words, though plaintiffs contend 

mightily that the disputed electronic reproductions do not produce revisions of 

.:; 
11 See Sidney A. Rosenzweig, Don't Put Mv Article Online!: Extending 

Copvright's New-Use Doctrine To The Electronic Publishing Media And Beyond. 143 U. 
Pa. L. Rev. 899, 929 (199.5). 

54 

'· )~ 



~ Llb;.ry Photocopy J 

defendants' collective works, plaintiffs' real complaint lies in the fact that modem 

technology has created a situation in which revision rights are much more valuable than 

anticipated as of the time that the specific terms of the Copyright Act were being 

negotiated. If Congress agrees with plaintiffs that, in today's world of pricey electronic 

information systems, Section 20l(c) no longer serves its intended purposes, Congress is 

of course free to re.vise that provision to achieve a more equitable result. Until and unless 

this happens, however, the courts must apply Section 20l(c) according to its terms, and 

not on the basis of speculation as to how Congress might have done things differently had 

it known then what it knows now. See ABKCO Music. Inc. v. Stellar Records. Inc., 96 

F.3d 60, 65 (2d Cir. 1996) ("what Congress may or may not do in the future to redefine [a 

copyright] term is not for us to speculate."). 

.·.!" 
·'· 

55 

' • I 



' '. 

CONCLUSION 

For the reasons set forth above, defendants' motion for summary judgment 

is GRANTED. The Clerk of the Court is directed to enter judgment dismissing this 

action against the remaining defendants in accordance with this Opinion and Order. 

SO ORDERED. ' 

Dated: 

.. .. 

New York, New York 
August 13, 1997 

U.S.D.J. 
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Why Johnny can't read, write or sit stlD. 

DEFINING DISABILITY DOWN 
By Ruth Shalit 

I 
n July of 1995, Jon We:atling, the provost of Boston 
Unjvcrsity, traveled to Australia 10 attend the 
Winter. Conversazione on Culture and Society, a 

· highbrow tete-i-t!te for globetrotting pundits and 
sannts. Westling, a protege of former B. U. President 
John Silber, is an avowed conservative; and the subtitle 
of his speech, 'The Culture Wan Go to School,• seemed 
to portend the usual helping of red meat ,for the fa:ith­
ful. But instead of decrying deconstruction, or punctur­
ing the pretensions of tenured radicals, Wesding to0k 
aim a! an unci1pccted target-the learning-disabled. He 
told the slory of a shy yet assertive undergrad, "Somno­
lent Sam.amha," who had approached him one day '.'fter 
cla~s ~d presented him with a letter from !he Office of 
Disability ·Services. The letter explained that Samantha 
had a learning disability "in the area of auditory pro­
cesalng" and would require certain "accommodations,' 
including timc-and~-half on quizzes, double time on the . 
midterm, examination• admlnlatcrcd in a room separate 
fro'!'. all ·ocher studcnia, copie1 of Wcstling's l~ture 
notes. and a re&erved seat at the front '!f the class. 
Samantha also notified Westling that she might doze off 
in class, and that he should fill her in on any material 
she iniucd while anoozing. • 

The soinnolcnt undergrad, Westling contended, was 
not alone- A new, learning-disabled generation was com-

· ing of age in America, a generation "trained to !he trel­
lis o( cj.epcndency on their 1pedal ltatuS ·and the 
accomm'!dation1 that arc macjc to iL" Citing a Depart­
ment -of Education estimate that up to 20 percent of 
Amcricaru may be Jearning.<fi.mblcd, Wettllng mused on 
the CV'Olutionary ramifications aI such a diagnosis. 
'There may be as many aa. 50· mllJlon Americans,• he 
observed. "What happened? Old America suffer some 
sllen ~ genetic catutrophe? • 

Westling's speech, it tum• out, was a prelude to u.don. 
Shortly ·after returning from Melbourne, !he aggrieved 
pnwo~~ toOk a cleaver to B.U.'1 bloated Office of Learn· 
ing Disabilities Suppott Services, a half-mllllon dollar 
fiefdom whose policies had, In the worda of~ New Yori 
Tima, eatned B.U. a "nadonal reputation" as a haven of 
support for tlte learning-impaired. He stepped up stan­
dards for documentation, and he Issued a blanket prohi­
bition on waiven of the school's math and foreign 
language requirements, contending that there was no 

medical proof that students with leaming dliabilidca are 
unable to learn these subjects- Henceforth, he declared, 
all requests for learning-disabled accommodations 
would be routed through his office. Westling then made 
a final announccmcnL In 1996, he said, he would 
become president of the univenlty. 

The icarnlng-disability establishment was dumb­
founded. "Herc was someone coming in with no knowl­
edge, taking the national model and destroying iL • says 
Anne Schneider, the Park Avenue fund-raising doyenne 
who spearheaded the creation of B.U.'s prograin a 
decade ago, after her learning-disabled daughter Andrea 
nearly washed out of the univcnity-due, Schneider-says, 
to a lack of services. Schneider, whose penonal fund-rai&­
ing efforts have kept the office flwh with cash, sees Wcsi­
ling 's assault an her brainchild as analogow to "taking a 

-seeing-eye dog away from a blind person.• Janet Cabalcy, 
mother oflcamlng-disabled sophomore Michael, agrees: 
"These kids are the most vulnerable people on campus. 
Before, they were treated with humanity and decency and 
kindness. Now, they're hopeless and hclpleu. • 

Well, maybe not so helpless. Westling'• puuch brought 
howls from disabled·righ11 advocates and from the , 
media, which poWlced upon the revelation that Somno- · 
lent Samantha was a fictitious composite-a. "rhetorical 
trope,• as Westling somewhat sheepishly admitted. And 
on July 15, 1996, ten students filed a lawsuit against West­
ling, claiming his unkind words ll'ld arduous new 
requirements amounted to illegal dlscrlmlnation under 
the 1990 Americans With Disabilities AcL ln their com· 
plaint, the 1tudent1 alleged that Westllng's new.standanl 
for documentation-requiring applicants to submit an 
evaluation that is lcsa than three years old and prepared 
by a physician or licensed psychologist-wmounted to an 
"unduly burdcnaome prcrcquiiitc • that would saccn ·out . 
Jeaming-<llsabled students from receiving their legally 
mandated accommodations. Also unlawful, the 1tudents 

. contended, was Westling'• prohibition on walvcn of aca· 
demic requirements. Ftnafly, in their moat entcrpri4.lng 
claim, the studena accused Westling of creating a "ho&­
tile learning environment" for the disabled, inflicting 
needleu "emotional distress" and crushing their hopes 
of collective advancemenL A ruling by Judge Patti B. 
Saris of Boston Federal District Court is expected by the 
end of AugusL 
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Recent rulings by other judges sugge1l that the 
lcarnirig-disablcd studenu may W..11 prevail in court. But 
even then' the questions ·begged by Somnolent Samantha 
will remain. Westling and B. U ,' s new guard insist that 
they have n1.1 animus against those with "genuine' learn­
ing impairmcnu; they simply want to weed out the 
impostots. Yet, in holding up a trendy diagnosis to the 
bright light of public scrutiny, B.U. official• have raised 
issues that go' ro the core of a debate that ha1 grown aa 
civil righ!S law has expanded 10 cover not merely the 
halt, the: lame: and the blind, but the dysfunctional, the 
debilitated and the drowly. 

S
. hould "learning-disabled' even be a protected 

category under federal law? What, exactly, ls a 
learning disability? Ap: the B.U. plaintiffs at the 
vanguard of a new generation of civil rights war· 

riors, as their supporten contend? Or is their lawsuit the: 
rttluctio ad. absuftiu111 of Identity policica and tort mad­
ncu-Harruon Bergeron meets Perry Mason in The 
Case of the" U"tigioiu Lollygaggcrs? 

The recent announcement by the Equal Employment 
Opportunity Commission· that the Americans With Dis­
abilities Act covers not only physically but mentally 
handicapped individuals has occasioned a flurry of 
hand-wringing editorial•. Worri~d employers have 
painted a scary scenario of a law that will coddle rnur· 
dcroill lunatics, endanger the welfare of unsuspecting . 
customers· and transform America's factories and 
foundries into dystopia.s of dementia. In some way8, how· 
ever, it is the entrenchment of. learning disability­
a. c,omparativcl~ un~crsunJ, and seemingly more 
b'emgn, ""hidden impairment ~~I poses th~ more sub­
versive chatlengc to basic notions of fair play, profession­
alism and equal protection under the law. 

No On( would deny thllt an indlv!dual who iJ unfortu­
nate ~noug~ to be afflicted with one of the classically 
defined mental disordcr5-achizophrenia, paranoia, 
manic deprcil&ion, and so on-uffers from a clearly 
defined and clearly rccognizabl~ infirmity, one that is 
likely to impair significandy her educational achieve· 
rnenta and career prospects. (Whether employers should 
be.legally ccimpellcd to overlook. these mental disitblll­
ties is another matter.) The diagnosis of a learning di$­
ability," -in contrast, is a far more subjective matter. For 
man)' of the more recently discovered lcarnlng ma!· 
adiet-ni~_th. disabiUty, foreign-language disability, "dya­
rationalill" -ther:c arc no standard teats. To be aure, real 
and debllitatin' learnlng disabiilties do exist. But there 
are no good Ktcn~fic grounds to believe that some of 
the more exotic diagnoses have any basis in reality. Yet, 
thanks to, rhe.lntcrlocldng protecti.ons of three powerful 
federal 41sab11ity laws, refusal to accommodate even the 
most ifubious claims of learning impairment is now 
treated by·thc couru and by the federal government as 
the persecution of a protected minority class. 

Modern diaability law was inspired by the moat hu· 
mane of m,otives, to protect the disabled from prejudices 
that deprived thel'!l of equal opportunities in the work· 
place and "in the classroom. From the outset, however. 

r . .:1 

this grand aapiration was framed in the fuuie.t of terms. 
The statutory framework for modern disabilil)' law was 
established in the Rehabilitation Act of 1973, which man· 
dated assist:ancc measures for the disabled in federal 
facilities. Herc is how Section 504 of the act defined a 
learning diaability: "a disorder in one or more of the 
basic psychological processes Involved in understanding 
or In using language, •poken or written ... (which] may 
manifest itself in imperfect ability to listen, think, speak, 
read, write, spell or do mathematical calculations.• This 
remarkably broad definition is echoed In all subsequent 
disability laws, notably the 1975 Individuals With DisabU­
itles Education Act, which mandated an array of services 
for disabled public school students, and the 1990.Ameri­
can.s With Disabilities Act, which extended the protcc­
tiona of the Rehablli!lltion Act Into the private sector .. All 
three laWll are equally vague in their description of how 
people with disabilities must be treated. As the ADA pull 
it, in the case of any individual posseasing a "disabiliiy" 
that results in "substantial lmpalrment" of a •major life 
activity," achools and employers cannot 'discriminate" 
and mun provide "reasonable accommodatiofi." The 
meaning'!>{ these legal appelations, as Interpreted by the 
couru and the regulatory agencies. would turn out to be 
remarkably expansive. · 

T 
here were so7711 limits written Into the disability 
laws. For instance, only "otherwise qualified" 
individuals arc entitled co protection; accommo­
dations are only mandated if they do not result In 

"undue hardship.• But recently a number of rulings by 
federal courts and government enforcement agencies 
have revealed how flimsy these limits arc. 

Although compliance with federal disability law i1 not 
supposed to come at the expense of education or.job·. 
performance standarcb, the Oepartmen t of Education's 
Office of Civil Rights has delivered stinging rebukes to 
schoola that refuse to exempt learning-disabled studenu 
from academic requirements. Last May, a student 
afflicted with dyscalculia-math disability-filed a com­
plaint with the San Francisco Office for Civil Righta after 
her college declined to waive the math course required 
of all bwincu majors in paralegal studies. Despite the 
college's earnest auempts to accommodate her impair­
ment-the student would receive extensive tutoring and 
extra time on tc1ts-OCR Issued a finding of dlscrimiJ:iar 
tion anyway, writing on May !10 that "(a)bsolutc rules 
against any particular form of academic adjustment or · 
accommodation arc disfavored by the law." When the 
school ukccl if they could require karning.cfisablc:d stu­
dents to at least try to pau a required course, OCR said 
no way, argul_ng that "it is discriminatory to require the 
nudcnt to consume his or her time and jeopardize his 
or her grade point average taking a particular ·machc­
matlca course when the person qualified to administer 
and/or interpret the psychometric data has determined 
that the student, due to his or her disability, is highly 
unlikely to pasa the course· with any of the accommoda.­
tions the institution can identify and/or deliver." OCR 
added that this rule should apply even to borderline 
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dygcalculics, that "1ub1tandal group of studenta for 
whom Interpretation of psychometric mea.rurcs provide 
no clear piediction of success in a particular mathcmat-

. ia c.oursc ... ·r hii ·is the·new frontier, the learning disability u 
· a11 opportunistic tautology. The fact that one dis­

plays a marked lad<. of aptitude for a particular 
. intellecnial discipline or profeuion Citablishes 

one's legal right to ensure at le»t a degree of 1ucceu in 
that discipllrte or profeSBion. Thal i1 not a fanciful con­
ceit, but an adjudicated reality. Several judge1 have 
recentlyventured the enterpriling claim that any person 
who is not performing up to his or her abilities in a cho­
sen endeavor 1uffera from a learning disability within the 
meaning of the ADA. ' 

Consider the lawsuit filed 'in 1998 by an aspiring attor­
ney named Marilyn J. Bartlett. Bartlett graduated In 
19~1 from Vermont Law School, where she received 
genezi:ms ~ccommodatioru of her reading diJability and 
disahlli'iy in "phonological proceasing." Nonetheless, 
Butlett did not do well, graduating with a GPA of 2.,2 
and a clw standing of 148 out of 1!18 studenta. She then 
went to work as a profeasor of education at Dowling Col­
lege, where, according to court documencs, she 
"receives accommodations at work for her reading prob. 
)ems in th~ form of a full-time work-study student who 
assists her In reading and writing tasks." 

V.ben It came time to take the bar exam, Bartlett pt:ti­
tioned the New York Board of Law Examiners for special 
arrangements. She wanted unlimited time for the ten, 
access to food and drink, a private room and the use of 
an amanuensis to record het answers. Acting on the 
advice of ill own expert, who reported that Bartlett's ten 
data did not aupporl a diagnosis of a reading disorder. 
the board refused Bartlett"& demands. Three times, 
Bartlet~ attempted ·the exam without accommodation. 
After her third taililre, the 1ued the board. 

On July.'!, 1997, Judge Sonia Sotomayd\" ruled in 
Bartlett's (avor. Ordering the board to provide the 
accommodar:lom Bartlett had requested, she also 
awarded Bartlett sl2,500 in compensatory damages. 
Judge Sotomayor did not challenge the board's con· 
tention that Bartlett was neither Impaired nor disabled, 
at leut not in the traditional sense. In an enterprising 
new twist, .however. ahe declared that Bartleu'a 11tills 
ought not to be compared to those of an "average per­
son In ·the general population• but, rather, to an "aver­
age penon with comp11table training, sltllls and 
.abillues"-i.e., to her fellow cohort of aspiring lawyers. 
An "essenti:il question" in the case, said the judge, was 
whether the plaintiff would "have a substantial lmpair­
roent i~ performing (the] job" of a practicing lawyer. 
The answer to this que~tion w-.ia "'yes," the judge found. 
And this answer-the fact that Bartlett would have a 
very hard time meeting the job requlrementS of a prac­
ticing l:tW)'cr..,-waa, in the.judge's opinion, precisely the 
reason why Bartlett had a protected right to become a 
practicing. lawyer. Thus, Judge Sotomayor ruled that 
Bartletl'a "inability to be accommodated on the bar 
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exam-and her accompanying Impediment to becom­
ing bar-admitted-exclude her from a 'clua of job .. 
under the ADA." and could not be permitted. 

To drive home her point, Judge Sotomayor uiumph­
antly cited Bartlett's performance during a courcroom 
demonatradon of her reading skills. "Plaintiff read halt­
ingly and laborioualy, whispering and sounding out 
some wordl more than once under her breath before 
she spok.e them aloud,• the judge recalled. "She made 
one word identification error, reading the word 
'indicted' u 'indicated.'• 

It could, of course, be argued that the ability to read is 
an essential function oI lawyering; that any law school 
graduate who cannot distlngulah "Indicated" from 
"indicted,• who cannot perform cognitive wks under 
time constrainu, i1 incapable of pcrfonnlng the func­
tion• of a practicing lawyer and therefore. perhaps, 
should not be a practicing lawyer. But one would be 
arguing those thing• in the teeth of the law. Thanlt1 to 
the Americans With Disabilities Act, the lndlvidua!J 
With Disabilities Education Act and Section 504 of the 
Rehabilitation Act of 1978, Bartlett and her felloWli 
among the learning-disa.bled arc now eligible for a life­
long buffet of perks, special breaks and procedural pro­
tections, a web of entitlement that extends from cradle 
to grave. 

J 
on Westling is a crusty chainsmoker with owlish 
glasses and a stuffy, orotund manner, an easy figure 
to mock. But, as it turns out, his portrait of Somno­
lent Samantha was hardly a wild flight of fancy. 

·Before beginning his formal audit of LDss's practices. 
Westling asked Its director, Loring Brinckerhoff, 
whether the office had e11er turned down a single re· 
quest for special dispensation on the grounds that the 
student hadn't presented enough evidence. When 
Brinckerhoff answered no, Westling asked to sec £olden 
and accommodation letters for the twenty-eight atu• , 
den ta who had mo•t recently requested and:· receiwd 
adjuscmenu to their academic program. Of these 
twenty-eight, Westling pronounced no fewer than 
twenty-seven to be i11111fficient1t documented. And, 
indeed, copies of the studenra' Ales, exhumed during 
the discovery phase of the lawsuit and now available as 
courthouse eithibits, seem to provide some support for 
thia harsh assessmoent. 

For atarcen, some of the diagnosticians themselves 
appeared somewhat impaired. One ewluator wrore thar 
"taking notes and underlying [sic] while reading" w9uld . 
help a student "maintain her attention." Another stu· 
dent, a female, was erroneously referred to aa -:Joe" by 
the evaluator who pronounced her to be · lcarning­
dlsabled. Even more troubling, though·, was U>S.~'s seem­
ingly reflexive acquiescence to students' wish Jiau. 
Michael Cahaley, one of the plaintiffs in the lawsuit, was, 
according to Westling'• affidavit, described by hia doc­
tor as having "minimal• deficits: "thia. very intelli­
gent youngster should do well in high school and col­
lege.• Nonetheless, Cahaley had requested-and was 
granted-double time on all of his examinations. In 
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•nothcr case. the clinical psychologist who examined a 
student reported that his "skill delicit:.1" were "not severe 
enough w be a learning'diaabilicy"; but a learning spe· 
cialist misread the report and recommended accommo­
dation anyway, on the grounds that "the student was 
evaluated and found tu have a learning diaabiliiy. • 

Sometimes the evaluator'• recommendatioru seemed 
jwt'bizai·rc. In one case, a student's psychologist opined 
that a" student who "appears to have subtle verbal 
procesiing difficulties'. should not he "asked to recall 
very specific data or Information." As Westling dryly 
observed in 'his affidavit, requests for "very specific data 
or information• con· · 
stitutcd ."an essential 
element of every 
cow"Sc and academic 
program offered by 
Boston Univcrsitv." 

Scott Greeley, who testified that he ouffen from an 
"audio-visual learning procesaing deficil •At B.U., Gree­
ley had been provided with a note-taker, time-and·a· 
half on tcsts and an open-ended right to have any test 
question "clarified" by the instructor. But the peru 
didn'1 help much-as Greeley explained at trial, after 
the accommodatioru were provided hia GPA im­
proved to a lest-than-stellar 1.9. Over the course of the 
trial, B. U. attorneys established that thia shoddy show­
ing was perhaps not wholly attributable to societal per­
secution of the disabled. Queried about his spotty auen­
dancc record In a science course for which he receMd 

a "D" grade, Greeley 
aplained that "part of 
my dlsabiliiy is that 
I need a structured 
schedule." "Would you 
say you missed over 
half the cluscsl" 
persisted the judge. 
"Probably around 
that, yes," replied the 
undergrad. 

At the trial, the stU· 
rlent plaintiffs came 
off•• something other 
than inspiring champi· 
un~ for disabled righta. 
Elizabeth Guc)t.enbcr­
ger, a third-year law 
student whn was diag· 
nosed as having "a 
visual and oral process­
ing disability' while a 
freshman at Carleton 
College, admitted she 
had received every ac­
commodation she had 
ever. requested uuder 
the Westling regime, 
including extra time 
on exams, a reduced 
course load and pri· 
oricy registrntiun in 
lhe l;iw school section 
of her choice. Ben­
jamin Freedman, a 
'•cnior with d)~graphla 
("really, really bad 
handwriting," he says), 
also got everything 
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It would be comfort. in' to think that B.U.'s 
"disabled" plaintiffs 
represent an excep­
tion to the norm, but 
this doc" not seem to 
be the case. Over the 
years, proposed re­
forms to di.sabiliiy lnw 
have been effectively 
vanquished by tele­
vised testimony ftom 
sobbing children in 
wheelchaln. Increa .. 
l.ngly, however, individ­
ual• with !!"'ave phy~i­
cal handicaps com­
prise only a small por­
tion of the people who 
claim special privileg~ 
under the federal dit­
abilicy laws. Ju Man­
hauan Iiutitute fellow 

he wanted, including double time on exams, die option 
to be tested orally and the services of a professional note­
taker. 

Plafrati(f Jordan Nedelman, who claimed he suffered 
from Atten.tion Deficit Disorder (ADD), also had re­
ceived every .accommodation he t-ver requested, includ­
ing the rj.ght to take all tescs in a distraction-free envi­
ronmennvith c.:tra time. At trial, he admitted that his 
attention deficit waxed and waned. When "something'• 
very important co me,~ he explained at trial, he 
"forc[ed] (him)self to concentrate.'' Nodclman had a 
3.6 GPA, had made the Dean's List and had taken his 
tests untimed in every cla.u el<cept Zen Guitar. 

Perhaps the least compelling plaintiff was sophomore 

Waltcr Olson points out in Tha&cus.Fadary, complaints· 
by the traditionally disabled-the deaf, blind and pan­
plegic-have accounted foi only a tiny share of ADA 
lawsuits. According to 1996 noc figures, only 8 percent 
of employment complalnu have come from wheelchair 
uscn and a mere 6 percent from the deaf or blind, bring­
ing the total for these traditional disabilities to a skimpy 
14 percent. · 

The diagnosis of learning disability, by contrast, ia 
experiencing something of a boom. In the space of 
only a few yean. the number of children diagnoaed 
with Attention Deficit Disorder, reading disability and 
maih disability has swollen by hundreds of thousands. 
Of the 5.!I million handicapped children currently on 
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Individual Educalion Programs (1pecially tailored, 
often costly regimens of technology, therapy and one­
on<ine tutoring that public schools are mandated to 
pravidc to every child with a disability), the U.S. 
Department of Education estimates that just ~er half 
(Sl percerlt) are learning-disabled. According to the 
authon of th!' book Pro1110ring PosUmmdary Educl>ha11 
far Students with Uaming Disabililia, up to l!00,000 stu· 
d~mu currently enrolled in college have proclaimed 
that they are learning-disabled and need 1peeial accom· 
modations. 

.The Natipilal Collegiate Athletic Association, mean· 
while, u-under intenlC legal pressure· from the Justice 
Departroent to relax the initial eligibility standards that 
require arudent athletes to get a cumulative Store of 
700 on their Sil.Ts and to maintain at least a 2.0 grade 
point average in core counes. These 1tandard1 are 
meant to offer a slight safeguard against the tendency 
of uni>iersities to enroll and graduate young men and 
women whose ability to pa11 a ball exceeds their ability 
to pass their courses. Not 10 fast. said justice Depart· 
ment lawyer Chrutophcr J. Kuczynslti. In a March 1996 
letter 'io the NCAA, Kuaynski warned that the associa· 
tion'• academic standards may "have the affect [sic] of 
excluding students with disabilities from participa­
_ tion. in college athletics." NCM spokesman Kevin 
Lennon says the association i1 in the process of revising 
its policy ''to accommodate students with learning dis­
abilitie:s." 

T 
}\e most common estimllte cited by advocacy 
groups and frequently repeated In government 
documents ia that between 15 and 20 percent of 

. the general population have learning diaabili- · 
tie&. Any hypochopdrlac can teat himself: In a recent 
booklet, the American Council on Education aupplies a 
checklist of sympl,Oms for adult1 who suspect they may 
be Jcm:niag-dllabled. Some of ua will be disturbed to 
recognize in the checklist possible symptoms of our 
6wn: according t0 the council, telltale aigns of adult 
learning.disablement include ·a short attention apan,' 
impulslvity, "difficulty telllng or undentandlng joke1," 
'cilffi:1:?: following a schedule, being on time, or meet-
ing d ine1 •and "trouble reading maps.• 

As the rankJ of the learning-disabled swell, so too do 
the number of boutique diagnoses. Trouble with num· 
bers .could signal dyscalculia, a crippling ailment that 
prevents one from learning math. Lousy grammar may 
stem from the aforementioned dysgraf,hla, a disorder of 
:written e.:pre1rion. Dozing in class s evidence of la­
tent ADD, pcm~ps even Al>HD (Attentio11 Deficit/Hyper­
activity Disorder). Many tykes also exhibit the telltale 
symp~m,1 of ODD-Oppositional Defiant Disorder. 
Acco.rdi11g to the American P&yehiatrlc Association, the 
defining feature of ODD ia "a recurrent pattern of nega­
tivistic, defiant, disobedient, and hosdle behavior ... 
characterized by the frequent occurrence of at least four 
of ihe following behavion: losing temper, arguing with 
adults, actively defying or refusing to comply with the 
requests or rules of adults. deliberately doing thing1 that 
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will annoy other people, blaming others for bis or her 
own miatakes or misbehavior.• Rates of up to J 6 percent 
have been reported. 

A tongue-tied toddler could have dysphasia, other· 
wise known as a "difficuhy using spoken language to 
communicate." Boorish behavior may be a sign of 
dyssemia, defined aa a "difficulty with signals [and] 
1oclal cues." (According to the Interagency Commission 
on Learning Disabilities, social skills ar• a domain in 
which a learning disability can occur.) An even more. 
sinister malady la dysrationalla, defined in an October 
199!1 Issue of TM Jou111al of IAaming Disabi/i.tia aa "a level 
of rationality, as demonstrated in thinking and behavior, 
that is 1ignificantly below the level of the indMdual's 
intellectual capacity.• A c:hecl<li1t of childhood precur­
son include "premature closure, belief penevcrancc ... 
resistance to new Ideas, dogmati1m aboul belicfa, and 
lack of reflectiveneu." 

T 
hese ne<><lisabili ties are likely to suiltc the .non· 
specialist as an exercise in pathologlzlng child· 
hood behavior, and the non~pecialist would be 
on to something. Increasingly, scholan and 

clinicians in the field of learning disabinty are speaking 
out against the dangers of promiscuous diagnosis of di> 
ablcmenl 1n the space of twenty years. American psy· 
chiatry bu gone from blaming Johnny'• mother to 
blaming Johnny's brain," sa}'I Dr. Lawrence Diller, an 
assistant clinical professor of behavioral pediatrics at the 
Univenity of California at San Francisco. The prob~em, 
says Dr. Diller, is that in a variant of the Lake Woebe­
gone effect, "Bs and Cs have become unacceptable to 
the middle dasscs. Average is a pejorative." And YC!l. as 
he points out, "&Ol!llOlll bas got to be average." 

Some scholar1 have even begun to question the 
notion that there ls such a thing as a learning dis.ability. 
In a recently publi1hed book, OJI 'll-ad. one of its 

· authors, Robert Sternberg, a Yale professor of psychol­
ogy and education, presenu a powerful case for why the ·• 
concept of learning disability ought to be abandoned. 
Drawing on the latest researt:h in to the physiology of the 
human brain, Sternberg argue• that there is no e\i• 
den~ to support the view that children who ate labeled 
as learning-disabled have an Immutable neurological 
disability in learnin~". From a medical standpoint, he 
writes, there is no scientific proof that children labeled 
as learning-disabled actually have a discernible biologi­
cal ailment "in terms of the underlying cognitive abili· 
ties related to reading.• SaY' Sternberg: "I'm not 
denying that there are dramadc diaparlties in the apc:cd 
with which people learn .... But, most of the tirne, what 
you're talkjng about here is a garden-variety poor 
reader. You're talking about someone who bappc;ru to 
be not very good in math.• 

·To be sure, there Is no question tha! children vho are 
intellectually normal, and sometimes even unusually 
bright, can have genuine, serious difficulties in l!'arning 
how to read or to do math; and that educaton should 
do everything in their power to put these students back 
on track developmentally. But a1 their dinics $W3J'm with 



HUG l:> ·':ff ~ Lib;-ary Photocopy Jl. 
hordes of puahy parents and catatonic collegians, all 
hankering for a diagnosis of intractable infirmity, a 
growing number of diagnosticians are crying foul. 1'he 
way the diagnoses [of Attention Deficit Disorder and 
learning disabilities) arc being used right now, a back· 
lash agaimt the .conditions is inevitable," says Diller. 
"We 'vc created a par"1ox where the more problems you 
have, the better off you may be. That's a prescription for 
societal gridlock.• 

It's no. puule, of coune, why the leaming-dlsabilicy 
movement in1is11 that learning disability is an 
immutable, brain-based disorder-a malady that it "fun· 
damentaily neurological in origin," according to the 
National Center for Learning Disabilities. For it is thil 
understanding of learning disabilicy that justifies ill 
inclusion as a . protected category under the ADA. H 
learning disability is an ·innate neurological defect that 
"artificially" lowers tcit-performance, then it follows that 
learning-disabled individuals 1hould be able to take 
testa under special conditions that will neutralize the 
effec11 of thll handicap. In Help Yours11f: Adviu fur 
Co/hp-Bound Studmts With I.taming Disahilitia, author 
Etjca-lee Lewia srreaaes that asking for an untimed 
administration of your SATs "does NOT give you an 
unfair advantage; it just.reduces the unfair disadvantage 
by providing you 'llilh equal access and opportunity. You 
deserve that and the law protects you against anything 
short of that fairness!• 

T 
hcrc_"s just one tinr problem: the ~o major 
sLud1es on the au bJCCt say that preasely the 
opposite is true. As Dr. Warren W. Willingham, 
a psychometrician with the Educational Testing 

Service, ,points out in his widely respected textbook 
Tesring Ha11dica.pp.d S1Uti6n1J, institutions. have long 
relied on standardized tests becawe such tests, for all 
their faults, tend to be highly reliable in their esti­
mation ·of how well a particular applicant will actually 
perform in college or on the job. The case of learning· 
disabled studenta, in· contrast, "presents a very dlffel" 
ent picture." writea Willingham. When students diag­
nosed with learning disabilities Wl:!te allowed to talr.e the 
SAT on an untimed or extended-time basis, the •col­
lege grades of learning-disabled students were sube­
!Utially Ollerpredictcd, • suggesting that "providing 
longer amounts of time may raise scores beyond the 
level appropriate to compensate for the disabilicy. •The 
other 1tu'd)'-by Marjorie Ragoata. one of ETS's own 
researchen-confirm1 Willingham '1 pessimistic diag­
nosis. 

Both rcaearchen ~sc a tr0ubling question: whether, 
as· Willingham puts it, "the nonstandard version of the 
SAT la seriously biased in favor of.[learning-disabled] 
students."· The concern 11 notjust theoretical. There ii 
rcuon to suspect rhat fast-track students, and their pal" 
cnta, have figured out chat a Ihde learning disability can 
be an advantageou1 thing-<an make the difference, in 
a hypercompeti.live setting, between getting into (and 
getting succesllfu.lly out of) the right school. The privi­
lege of taking the SAT on an untimed basis raises atu-

r-. ( 

denta' scores by an average of 100 poinu, according 10 

the College Board. In the last couple of yean, testing 
agencies have been bombarded with rcque1ts from stu­
dents who proclaim that they are learning-disabled and 
will therefore need additional time. According to Kevin 
Conialea, a spokesman for the Educational Testing Ser· 
vice, 18,000 learning-disabled examinees received "spc- · 
cial administration" for the SAT in 1991-92. By 1996.97, 
that number had more than doubled, to 40,000. 
Requests for accommodation on Advanced Placement 
exams, meanwhile, have quadrupled-In 1996, 2,l!44 
learning-diu.blcd eggheada took their A.P. rests 
untimed. To reap the benefits of this particularly useful 
perk, ETS requirea only a leuer of verification from a 
school special education director or a state-licerucd psy­
chologiat or psychiatrilt 

Certification and licenaure exama-long, carefully 
standardized eXa1I1inadon1 that function aa gatekeepers 
into the professiom-rc also under auault In 1995, 
the National Board of Medical Examinen administered 
over 450 untimed Medical College Admissions Tesu­
fivefold increase from 1990. Lawyen, too, arc request­
ing specitl di1pen1adon. This year, in New York alone, 
more than 400 aspiring attorneys . have asked lo take 
the bar exam untimed. 1'he requcsta have Increased 
tremendously,• aaya Nancy Carpenter, who heads up the 
New York Board of Legal Examiners. "ADD ls b.,com­
ing much more common. We have a lot of dysgraphia. 
Some dyscalculia .... Most applicants just say, 'unspeci· 
fled learning dlsabilicy.' They are all over the lot" 

ETS officials do not lilr.e to ralk about the Willingham 
and Ragosta studleL Indeed, far from planning to 
toughen up its accommodations policy, the agency 
seems poised to eliminate its only check on spurioua 
claima-the marking, or "flagging" of a score to indicate 
that an applicant took the test under nonatandard con­
ditions. For years, the learning-disability industry hu 
railed against the asterisk, arguing that it violates .a stu­
dent's right to lr.eep his or her disability a secret, Now 
ETS aeema prepared to agree. "We are talting a good, 
hard look at the whole lasue of flagging,• says ETS's 
newly appointed director of disability services, Loring 
Brinckerhoff. "I'm not prepared to say it's going to go 
away overnight .. , My gut feeling ls that It may W..11 be a 
Section 504 violation.• Yea, that's the same .Loring 
Brinclr.erhoff who recently realgned under prel&Ure by 
Jon Westling from hl• B.U. ainecure. "Isn't it Ironic," 
muaes Brinckerhoff. "I'm told by Boston Unlvcrsil:f that 
I'm unqualified to do my job. Yet here I am-at the 
biggest testing agency In the worlct-deti!rmlning 
accommodations for hundreds of thousands·of people 
with dlaabUitleL • 

0 
f courac, a legally recognized diaabilicy means 
more than just extra time on te1i.-or even 
extra privileges in the clasaroom, Under the 
lndivlduala With Diaabilidea Education Act, a 

diagnosis of L.D. also qualifies a child for an Individual 
Education Program-a handcrafted . educational pro­
gram. replete with techno-goodies and other kinda of 
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specialiled attention. The law, which atatet that "all chiJ. 
clren with din.bllldca" ought to have available to them "a 
free and appropriate public education,• encourages par­
ents to be bound' not b)• what the school diatrict can 
offer, but by what ihey think thdr child needs. It specifics 
that, In the event thal the parentll don't care for their 
child'a I'EP, the local school.district must convene a •an 
impartial due process hearing"-a trial-like proceeding 
in which both parties have the right to be represented by 
a lawyer, the right to subpoe!la, confront and cross.. 
examine wlu1eues, and the right to present evidence. If a 
achoo! dlsuic~ loses the due proceu hearing, It muSL pay 
the parcnt1' attorneys' fees. The result, says Raymond 
Bryant, 9ircctor of special education for Maryland'• 
Montgomery County public schools, has left school dis­
tricts vul=rab\e to parenla,l tactics bordering on n.tor­
tion. "It U&Cd tO be that kids didn't try hard enough, or 
dldn'~work hard enough," says Bryant. "Now, It's ADD or 
LD .... They want their child to read half the material. 
They wan;t him lO do half the homework. They don't 
want him to take the same lCSU. But gucu what? They 
·want him·\O gl:t the same grades!" 

· 1· n pro~eroua, sun-dappled school ~triers around 
the country, exotic new learning disabilities are 
popping up, each requiring its own cosily cure. In 
Orange County, where "executive function disor-

der" (difficulty . inldating, organizing and planning 
behavior) reigns, parents have begun demanding that 
schoolA foot the bill for horseback riding lessons. '"Thi• 
ia now sup9oscd to be the way to help Jr.Ids with EFD," 
aays Peter Harunan, superintendent of the Saddlebaclr. 
Unified School District. "There's some stable in the 
area tha.t they all go to." In Hollinon, Massachusetts, 
parents of childten with Attention Deficit/Hyperactivity 
Disorder· hanker for a trendy new treatment -called 
"educational klnesthcaiology," a sort or ki!ldic Pilatea 
for angst.iriddcn to'ra. "Unfortunately, the tTCatment can 
only be. done by a, quote, licensed cducatiJmal Ir.Ines· 
theslologlst, • sighs Margaret Reed, apcclal-cd adminio­
trator for Holliston l'ublic Schoola. "And it seems 
there's only one in the district. And she charges $50 an 

. hour." · 
Sometimes, It seell!s, the problem is less inattentive 

·children ·than ·overattentive parents, many of whom arc 
unwilling' to believe their progeny ii !cu than perfect. 
Consider the case of Michael F., whose plight was 
thruhcd out~ length at a 1996 hearing after hia parcnu 
expressed discontent with his Individual !ducation Pro­
gram.. Mlchal!l, !hen a ninth grader, was thriving at his 
high achool-earning A& In honors counta and demon· 
stratlng ~over.all cognitive functioning in the very supe­
rior range (~th percentile)." He had also written a 
boolr., pl~yed in the school band and, according to the 
hearing officer, "successfully completed bar mit:zvah 
training." 

At the heatjng, it emerged that Michael did all of this 
while: lighting off the ravages of "attention deficit diaor· 
dcr, language.baaed specific learning dlsabllfdes, neuro. 
moter !lysfun.ctlon, and tactile sensitivity." Thcac 
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numerow handicap.t had made Michael eligible for a 
generous dose of special-educadori acrmces. Under the 
terms specified in hi• IEP, Michael received three and 
three-eighths hours a week of special tutoring; extra 
time on homework assignments and teats; "allowance of 
standing up, stretching and/ or walking around in class"; 
"permission to chew gum or hard candy to help hlm 
concentrate and focua·; "seat assignmenu in close prox· l 
imity to the t.cacher"; and •access to a tape recorder, ! 
transcripts of lectures, outlines and notes and/or a lap- , 
top computer if needed.". Now Mr. and Mn. F. wanted ) 
even more. Michacl'a low grade on hi• Honors Geome-
try midterm, they argued. at the hearing, revealed evi· 
dence of a new, previously unsuspected disability 
"with the concc:pu of quadratic equationt and the 
Pythagorean theorem." They blamed the achoo! for 
numerous "procedural vlolation[1], • inchiding·"fal\ure 
to punue a math reevaluation of Michael• after he: 
received a 65 on his midterm. Now. they aaid, their son 
would experience "substantial rcgrcuion • over the sum· 
mer, unle11 his high school saw tit to furnish him with 
"extended summer pro~mmlng in the form of math 
Wtoring.• 

This, the hearing officer would not do. True, ~he 
wrote, Michael'• poor showing on hi• geometry 
midterm might well be "related to his learning dis­
ability and/or ADD.• On the other hand, she bold· 
ly ventured, it could also .be that "math remains a sub­
ject where Michael will not receive Ar. in an Honon 
track." 

E nsconced In hll pleasantly stuffy office, an i· 
Anglophile's fan~ of elephant ear plants and 
bu-relief cornucopias In carved wood, Jon 
Westling awaits the dec!Jion of Judge Patti B. 

Saris. He is resigned to the knowledge that, whatever 
ii decided. the learning-disabled activists and their 
supporters will regard him as a villain. "I'his ii a cause 
where the support and c.ommitment verge• almoal on ., 
fanaticiam, • he •aya, puffing on one Marlboro Ught, 
then another. "And whenever you have less than ide\11 
acience coupled with something close to fanaddsm, 
you can move beyond appropriate use into areas of 
abuse.• 

The 1tudeno aay that, whatever the outcome, the liti­
gation has aalved their faltering sclf-c1tccm. Ben Freed­
man, a 21-year-old senior who baa malntained a ll.6 
GPA despite a reading .,ad writing disability and dys.. 
graphia. likens hla crusade to the civil rights movement 
of the 1960s. "I don't want to compare mJl!IClf to Dr. 
King, but there are great similarities,• he 1aya. 

Anne Schneider, too, says she's achieved closure on 
the whole rer-cttable lncidenL To the true believers, it 
seems, there 1 an explanation· for everything; and it's 
usually the same explanation. "I've been thinking about I 
Jon Westling,• she tells me one evening. "For all his 
bragging about hls Rhodes scholanhlp, he didn't do 
the final pa.per. He'1 not· a finisher.• Schneider !era out . 
a rcficcdve sigh. "To tell the. truth," she says, "l'vc 
always thought: learning disability." • 
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miles, computer reservations through travel agents and 
ticket-and-luggage check-through to their destinations­
though not all services are offered by every airline. The 
buses and vans themselves are usually owned and oper­
ated by traditional ground carriers like Greyhound Lines 
Inc .. but often sport the airline's name and logo. 

Passengers "prefer traveling by jet," says DeeDee La 
Chance, a travel agent in San Jose, Calif. "If it involves·a 
bus. they hesitate, they give me a funny look. But if it's 
the right price, they don't care." 

operate air service from there to San Francisco. 
Budget travelers, however. applaud buses. John 

Waters, a recent seminary graduate, says the towe.st 
rare he could !ind for the so-minute night to Louisville, 

Ky .. from Chattanooga was S245. But it costs only 
$42 to lake ValuJet's bus to Atlanta, and then hop 
aboard its night to Louisville. Total traveling 
time: three hours. The price, an introductory rare: 
rises to $62 on Aug. 21. · 

Not all trips are seamless. Standing on the curb 
in Chattanooga, passengers waiting to board a 

ValuJet bus to the Atlanta airport are given a sectl­
rity check: They must show photo identification and 

answer the usual airport questions about luggage-tam; 
pering and strangers bearing packages. ; 

"We have to ask the same questions," explains the 
bus driver. "This is like a nying plane." . 

Once they reach the airport, however. Federal AvlatioQ 
Administration regulations require the passengers to iden­
tify their luggage again before it's loaded aboard the pJanO: 
And they have to pass through airport security again. 

The buses feeding ValuJet's Atlanta hub are helping 
the low-fare carrier extend its reach following a three; 
month shutdown last year by federal officials !or safetf 
reasons. (Last week parent ValuJet Inc. agreed .to 
merge with Airways Corp. and adopt the name All'Tral) 
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during a game was awarded workers' compensation. The 
court agreed with the New Hampshire Compensation Appeals 
Board, which held that the team was part of the "cultural cli­
mate and almost institutionalized as an established part of 
company life." Given the level of "company encouragement 

and sponsorship" of the 
team, the court ruled. "in· 
jury was a risk created by 
the employment." 

So who's the best at this 
vital corporate activity? It's 
arguably Sikorsky Aircraft 
of Stratford, Conn., a unit 
of United Technologies 
Corp. The Sikorsky team, 
which features some sec· 
ond·generation players, is 
so good it earned its own 
exhibit in the Softball Hall 
of Fame in Oklahoma City. 
Wall Street's finest? Credit 
PaineWebber, which not 
only captured the New York 
City Financial Community 
championship last summer 
with a 16-1 record but is 
leading its division so far 
this year at 7-2. The most 
competitive? Well, the team 
from COMEX. a division of 
the National Mercantile Ex­

. change, has had both its 
shortstop and its pitcher 

Edward Koren suspended this season for 
,... battling with umpires. The 
most fanatical? Perhaps Microsoft Corp., which each year holds 
a 16·hour softball marathon and has a field al its Redmond, 
Wash .. headquarters. The roughest? Up !or grabs. 

In softball leagues in Los Angeles. "There's sliding, diving, 
dislocating fingers, stitches, pushing, shoving,'' says David 
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Gets Test Aceess 
By FRANCES A. MCMORRIS 

Staff Reporler of TllF. w i\LL STRF.F.T JOUl\Ni\L 

Marilyn Bartlett has struggled for 
years to become a lawyer, failing the liar 
exam rive times. 

But the 49-year-old college professor: 
who suffers from dyslexia and a tendency 
to write backwards, recently won an im­
portant legal victory for people with learn­
ing disabilities. A federal judge in New 
York ordered the New York State Board of 
Law Examiners to give her twice the 
normal amount of time to take the test and 
other special accommodations she sought 
under the Americans with Disabilities Act. 
"I really want to be able to practice law.~· 
says Ms. Bartlett, who plans to take the bar 
exam again next July. 

In a growing number of cases, boaI:ds 
that give tests used In licensing lawyei:S. 
doctors and other professionals are being 
asked - or forced - to give students with 
learning disabilities extra time, private 
exam rooms, personal readers and com: 
puters with spell·checklng capabilities . 

But examiners and even some judges 
who have heard such cases say that 
accommodating people with learning di"8-
bilities on exams that set minimum compe­
tency standards for professionals can be 
tricky. They say they don't want !O 
confer credentials on unqualified profes­
sionals, and they are concerned that a 
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Dyslexic Aspiring Lawyer Gets Test Access 
Continued From Page Bl 

lawyer with trouble reading or writing 
may be unqualified. 

Even some who have won accommoda· 
lions acknowledge that the issue is compli­
cated. David Glass, who has reading and 
writing disabilities, passed the New York 
bar exam in 1995 alter a judge ordered the 
board to give him double lime. But when he 
was in private practice. he says. he didn't 
bill !or the extra lime it took him to read 
records or write letters. Although lawyers 
aren't required to disclose their disabilities 
to clients. he says he !ell it wasn't ethical to 
charge !or all or his time. Six months ago, 
he Joined Southern Tier Legal Services in 
Bath. N.Y .• where he is on a salary and his 
correspondence is checked by secretaries. 

In the Bartlett case, the New York 
board, which receives scores or requests 
!or accommodation each year rrom people 
with learning disabilities, had argued 
that a 1994 study it conducted round that 
reading, thinking and writing under tight 
lime ·restrictions are important skills for 
competent lawyers. "One has to consider 
the effect or more lime on the fairness of 
the ~xam," adds Richard Bartlett, a mem· 
ber ol the New York Slate board who 
isn't related to Ms. Bartlett. 

But U.S. District Judge Sonia Soto­
mayor said in her 131 ·page opinion that the 
ability to take tests under a time constraint 
and to read visually (as opposed to reading 
Braille) isn't essential to being a lawyer, 
pointing to the success of some blind 
lawyers. 

Her ruling was also the first to conclude 
that test-taking is a major life activity as 

defined by the 1990 law, which bars dis· 
criminalion against people with physical 
and mental problems that impair their 
ability to perlonn such activities. As 
a result, some experts say the decision 
gives people with learning disabiiilles a 
new a venue to challenge the ground rules 
ol a wide range of tests. "It has relevance 
for the SAT and licensing tests of all 
sorts." says Lance Uebman, who teaches 
employment law at Columbia University 
Law School. 

In her ruling. the judge found that 
qualifications weren't an issue for Ms. 
Bartlett, who had worked satisfactorily as 
a law clerk In Manhattan until she was 
fired for not passing the bar exam. "While 

· it is undoubtedly true that not every person 
is physically able to be a Yankees first 
baseman." the judge said, "it would be 
grossly unfair to impede whole classes of 
individuals . . . from participating in en­
tire classes of customary professions such 
as the practice of law because they cannot 
read a professional examination like 
average law school (or other professional­
schoolJ graduates." 

Failing to accommodate Ms. Bartlett. 
the judge said, would result in her being 
shut out of "thousands of jobs by hundreds 
of employers" in the legal profession. (Ms. 
Bartlett currently works as an associate 
professor of educational administration at 
Dowling College in Oakdale. N. Y .• where 
students assist her in reading and writ· 
ing.J 

As in similar cases. a key question 
was whether Ms. Bartlett's impainnent 
was serious enough that she needed spe-

McDonald's Reports Modest 4% Gain 
In Earnings Due to Marketing Woes 

By RICHARD GIBSON 
S£af/ Reporter of TllE WAu. SmEET JOURNAL 

McDonald's Corp. reported a modest 4% 
increase In second-quarter profit, renect­
ing a laiied U.S. markeling effort and an 
international perlonnance below Wall 
Street expectations. 

The last-lood giant said earnings to­
taled $438.2 million, or 63 cents a share, 
compared with $420.4 million, or 59 cents a 
share, in Jfie year-eariier quarter. Reve­
nue rose 6% to $2.83 billion lrom $2.67 
billion. sr,;temwide sales, which include 
those or ri;inchisees, increased 1% to $8.47 
billion lrom $7.93 billion. 

It was the lowest percentage increase in 
quarterly prolits at McDonald's in more 
than live years. 

"The quality wasn't real good," Nat­
West Securities restaurant analyst Damon 
Brundage said of the results. "The only 
reason they made the (Street's 63-cent 
consensus estimate) is because their tax 
r~fp ic: rtnwn "h"' c:i:tirl rgJr11h1ti"n th'!>t th,. 

ings than U.S. restaurants, even though 
domestic outlets had higher overall sales. 
But Lehman Brothers analyst Mitchell J. 
Speiser said international's 15% operating 
earnings gain before cummcy adjust­
ments was "the sixth quarter or groWtb 
below their targeted 20% levels •... II this 
continues, along with U.S. weakness. this 
is a double whammy" !or the stock. 

Shares or McDonald's closed at $50.25, 
up 31.25 cents, alter rising more than SI 
early in the day in New York Stock 
Exchange composite trading. 

The company also revised restaurant 
expansion plans to the low end of pre· 
viously announced numbers. While 
McDonald's initially had projected adding 
between 2,400 and 2,800 restaurants world· 
wide this year, Chainnan and Chier Execu­
tive Ollicer Michael R. Quinlan said the 
new target is 2,400 stores, 80'fo or which will 
be built outside the U.S. 

cial treatment. Fearing that some who 
seek accommodations aren't really disa· 
bled, bar examiners in recent years have 
set stringent documentation requirements 
and have hired their own experts to deter­
mine who has a disability. Some of these 
experts, however, are "clinical psycholo­
gists who aren't trained in diagnosing 
learning disabilities" and who reject peo­
ple who should be accommodated. says M. 
Kay Runyan, a learning-disability expert 
for the Law School Admissions Test. 

In Ms. Bartlett's case, the Judge chas· 
tised the board for relying on an expert 
who used a test designed primarily !or 
children and an "allegedly arbitrary cutoff 
score." The judge said the board should 
have paid more attention to Ms. Bartlett's 
experts. 

The board's Mr. Bartlett delends the 
expert, who he says is a leading researcher 
in learning disabilities whose conclusions 
are "very much in the mainstream." He 
says the board hasn't yet decided whether 
to appeal. 

The board was ordered to pay Ms. 
Bartlett $12,500 to compensate her !or 
money she spent on review courses and 
test-registration lees. It was also ordered 
to give her lour days - or twice the nonnal 
amount or lime - to take the test again, as 
well as a computer, large·type queslions 
and pennission to circle multiple-ehoice 
answers in the test booklet. 

A happy Ms. Bartlett recalls that Judge 
Sotomayor in her ruling pointed out how 
hard it is for people who value the 
power or the written word to identify with 
someone who can't read as easily. Ms. 
Bartlett says: "More often than not, I 
enjoy having people read to me. In that 
regard, sentences are very l)Tical. . .. 
Words do sing; they just sing to me in a 
dillerent way." 

Money-Market Assets 
Declined $2.82 Billion 
During Latest Week 

811 a WALL ST1U'!ET JOURNAL Sia// Reporter 
WASHINGTON - Money-market mu­

tual-lund assets !ell $2.82 billion to $984.46 
billion !or the week ended Wednesday, 
lrom a revised $987.28 billion. the Invest­
ment Company Institute said. 

Assets or 669 retail moriey-market mu­
tual lunds increased by $399.8 million to 

Money-Market Funds 
Assets, in billions of dollars 
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