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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

UNITED STATES COURTHOUSE
FOLEY SQUARE

NEW YORK, NEW YORK 10007-1581

CHAMBERS OF
SONIA SOTOMAYOR
UNITED STATES DISTRICT JUDGE

October 8, 1997

Hon. Orin G. Hatch, Chairman
Senate Committee on the Judiciary
224 Dirksen Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

Please accept the enclosed materials in response to the
questions that have been posed to me by your colleagues,

Very truly vyours,

Sonia Sotomayor

cc: Sen. Leahy
tb
encls.
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RESPONSES TO GENERAL AND ADDITIONAL QUESTIONS FOR
SONIA SOTOMAYOR POSED BY SENATOR JOHN ASHCROFT

Questions For All Candidates

1. Which current Supreme Court Justice do you most admire, and why?

I have great admiration for Justice Sandra Day O'Connor. She has demonstrated
the highest respect for the separation of powers, and for the sovereignty of the individual
states. I have also been impressed by her meticulous consideration of precedent, and by
her determination to approach each case on its individual facts. As a judge on the district
court, I have made every effort to be guided by these same principles: to honor
precedent, to respect the constitutional functions of the legislative and executive branches
of our government, and to approach each case on its individual merits.

2. What Judge or Justice has maost influenced your thinking concerning the
constitutional separation of powers, and why?

Chief Justice John Marshall has most influenced my thinking concerning the
constitutional separation of powers. Justice Marshall is frequently recognized as one of
the greatest judges in our country’s history, and for good reason. Marshall set the
foundations of our Constitution in Marbury v. Madison, in which the Supreme Court,
under Marshall’s leadership, decided that the power of each branch of government is
based solely in the Constitution, and that no branch of government can expand upon the
powers specifically delineated in the Constitution.

3. What does the discretionary power of the judiciary mean to you?

The federal courts can exercise discretion only to the extent authorized by
Congress. In the Federal Rules of Civil Procedure, for example, Congress has directed
courts to exercise wide discretion in structuring discovery to promote judicial economy.
In numerous other areas, Congress has more narrowly circumscribed court discretion. In
all cases, courts must honor those parameters set by Congress.

CLINTON LIBRARY PHOTOCOPRY



10/08/97 15:26 TFaAX HON. SOTOMAYOR 1004

e LA Ao i it e 8

4. Which Judge has served as a model for the way you would want to conduct
yourself as a Judge, and why?

I have many judicial colleagues whom I admire. It is difficult for me to mention
one without feeling as if I have unfairly overlooked numerous others. I mention only the
Honorable Leo Glasser of the Eastern District of New York, however, because he was a
friend to me before I joined the bench. Knowing Judge Glasser on a personal levei, I am
aware of his extraordinary commitment to family, and of his passionate love of the law. 1
have always sought to emulate these qualities, and I have tried to devote the same time,
care, and attention that Judge Glasser brings to the cases before him.

5. Which law review article or book has most influenced your view of the law?

I have an extensive background in intellectual property, and have been most
impressed by Nimmer on Copyright, a comprehensive, insightful and authoritative
treatment of the complex issues permeating this area of the law.

6. What role do you think legislative history -- by which I mean the various .
committee reports, hearing transcripts and floor statements -- should play in the
interpretation of the text of a statute?

First and foremost, a statute should be interpreted and applied according to its
unambiguous plain terms. Indeed, legislative history should be consulted only in those
rare instances in which the text of a provision is truly ambiguous, and in which precedent
has failed to elucidate its meaning. Even in these unusual situations, judges must exercise
great care to ensure that the statements of intent they rely upon accurately reflect the
Congressional will, and do not more narrowly reflect the views of an individual legislator.

Additional Questions For Judge Sotomayor

1. You appear to have been critical of mandatory minimums and the sentencing
guidelines. Do you.think federal judges should have greater discretion in
sentencing? Are there other areas in which you think federal courts should have
additional discretion?

As | explained during the hearings held on September 30, 1 value the Sentencing
Guidelines -- with their mandatory minimums -- as an important tool in avoiding arbitrary

2
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results, and as a valuable means of ensuring that the community's standards are reflected
in sentencing. Before the adoption of the safety valve provision by Congress, however, it
was my view -- and the view of the Judicial Conference -- that the Guidelines and
mandatory minimums could be revised to address more fairly those cases involving
nonviolent first time offenders. Congress agreed with these concerns and passed the
safety valve provision in 1994. '

It is, of course, solely the prerogative of Congress to make any additional changes
to the Guidelines, or its mandatory minimums, that it deems necessary or desirable. Since
Congress passed the safety valve, in 1994, I am not aware of any rematining class of
individuals for whom I believe modifications are advisable. As I have throughout my
time on the bench, I will continue to apply the mandatory minimums, and the Guidelines,
and all laws, in whatever manner prescribed by Congress.

2. At the hearing, you mentioned that you recently concluded the trial in a case
called Holmes v. Artuz, which involved a prisoner who was removed from his food
service job because he was an open homosexual. Did you ever rule on a motion
Jor summary judgment or a motion for a directed verdict in that case? If so, how
did you rule?

The defendant prison officials in Holmes did not move for summary judgment.
During trial, however, I indicated to the parties that even if the jury were to return a
verdict in plaintiff's favor, defendants would have had a strong basis for reasserting their
claim of qualified immunity. At the close of the plaintiff's case, the defendants moved for
a directed verdict. I reserved decision pending the jury's determination on the potentially
dispositive factual questions, i.e., whether the defendant prison officials did in fact
remove the plaintiff from his work assignment without his consent and whether there was
a genuine security concem motivating defendants’ actions. By returning a verdict for the
defendants on the first of these issues, the jury obviated any need for me to reach the legal
questions implicated by the issue of qualified immunity. Based on the jury’s verdict, T
entered an order dismissing the action. '

3. In your 1995 opinion in Holmes v. Artuz, you appear to reject a qualified immunity
defense, at least in part, on the ground that the prison officials had not provided a
rational basis for the plaintiff’s removal. Is that a fair reading of your opinion?
Did the qualified immunity issue resurface later in the litigation? If so, how did
you rule?

In rejecting the motion to dismiss filed by the defendants in Hgolmes, 1 did not find

3
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the defendants' proffered security concerns to be unreasonable or irrational. I was not
permitted to make any determination as to the factual merits of the defendants' arguments.
In considering the motion to dismiss, I was instead obligated to treat the plaintiff’s
allegations as true. Accordingly, I had no basis -- in the context of the motion before me
-- for rejecting the plaintiff’s claim that the defendants had removed him from the food
line based solely upon their;discriminatory animus towards homosexuals and not because
of any genuine concem for prison security.

With respect to the issue of qualified immunity, please refer to my response to
Question 2,

4. In your 1995 opinion in Holmes v. Artuz, you deferred resolution of the case in
part to allow the Supreme Court to decide the Romer case. How did you feel that
the Court’s resolution of that case might be relevant in light of the standard for the
application of qualified immunity?

As I explained in my answer to Question 3, [ rejected the motion to dismiss
entered in Holmes specifically because I was under an obligation to accept plaintiff’s
allegations as true. Under:well settled Supreme Court precedent, cited in Holmes,
discrimination lacking any rational basis, as alleged by the plaintiff, is a clear violation of
the equal protection clause. For this reason, I could not at that time make any conclusive
determinations regarding qualified immunity. Defendants would have been entitled to
qualified immunity, however, if at some later stage of the proceeding they presented
evidence demonstrating a rational basis for their conduct. The Supreme Court decision in
Romer would not have affected this conclusion. Nevertheless, as a district court judge
considering issues similar to those in Romer, I considered it at least possible that the
Supreme Court's forthcoming opinion might -- in some way that I could not specifically
predict -- effect the legal analysis applicable to the case before me.

5. In your 1995 opinion in Holmes v. Artuz, you read the pro se plaintiff's complaint
in the light most favorable to him and concluded that it might be read to raise a
substantive due process claim. What was the precise substantive due process
claim that you felt was raised by the plaintiff's complaint, and what precedent
supporited that claim? ,

According to the Second Circuit decision in Jones v. Coughhn, which I cited and
relied upon in my Holmes Order, "a prisoner has a substantive due process right not to be
subjected to false misconduct charges as retaliation for his exercise of a constitutional

4
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right such as petitioning the government for redress of his grievances . . . ." 45 F.3d 677,
680 (2d Cir. 1995). The plaintiff in Holmes, as in Jones, complained that he was
retaliated against -- by means of false misbehavior reports -- specifically because he
exercised his first amendment right to complain to prison officials regarding perceived

mistreatment.
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RESPONSES TO QUESTIONS BY SENATOR STROM THURMOND
REGARDING THE NOMINATION OF JUDGE SONIA SOTOMAYOR

1. Judge Sotomayor, in response to one of my questions at the nominations hearing
on September 30, you stated that you do not oppose mandatory minimum sentences
Jor drug offenses. Fowever, during your sentencing of Louis Gomez and Victor
Gomez on July 26, 1993, you stated: “I am deeply, personally sorry about the
sentence that I must impose . . . . I hope that yours will be one among the many
that will convince our new president and Congress to change these minimums.
The only statement I can make is this is one more example of an abomination
being committed before our sight. . . . [T]he laws require me to sentence you to the
JSive-year minimum.”’

A. Have your views changed since 1993 based on subsequent Congressional
action? If not, what did you mean when you said that Congress should “change
these minimums. " : :

Yes, my views have changes since 1993. As 1 explained duning the hearing held
on September 30, I favor the Sentencing Guidelines -- with their mandatory minimum
sentences -- and appreciate the certainty which they provide. As 1 also indicated, it is
solely for Congress, in conjunction with the President, to enact any changes to the
Guidelines. In this regard, I believed, in 1993 -- as did the Judicial Conference -~ that
cases such as Gomez suggested a sound basis for Congressional action, parficularly with
respect to defendants who were first time offenders and subordinates in drug distribution
schemes. In 1994, in enacting the safety valve, Sentencing Guideline § 5C1.2, Congress
agreed. It amended the Guidelines to permit departures from mandatory minimums in
cases involving defendants like Gomez -- first time offenders, involved as subordinates in
nonviolent crimes, who fully disclose all information they have to the Government.

B. What other examples of abominations were you referring 107

I believe that the only sort of situation which struck me as an abomination was the
Gomez type situation, a case in which a drug ring leader -- whom I sentenced to the
maximum prison term permissible under Guidelines -- would be required to serve only
three months longer than one of his subordinates. At the ime I imposed sentence in the
Gomez case, the Judicial Conference was providing Congress with other examples of
cases in which the mandatory minimums -- as they existed at the time -- applied in such a
way that drug ring leaders were sentenced no more severely than first time offenders
working under them.
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2. During your sentencing of Daniel Gonzalez on July 12, 1993, you stated: "I do
hope that . . . your family will appreciate that we all understand that you were in
part a victim of the economic necessities of our society, but unfortunately there are
laws that I must impose.”

A. What did you mean when you said that the defendant was a victim of economic
necessities?

As [ made clear in my statements to the Gonzalez family, the defendant before me
was only "in part" motivated by economic circumstances. Foremost, defendants are
responsible for their misconduct, and have only themselves to blame for the choices that
they make to violate the law. In their letters to me, the Gonzalez family indicated that
they recognized that their relative bore the brunt of the responsibility for his egregious
misconduct. .

B. Do you believe the economic circumstances of someone who is convicted of a
drug offense should be relevant in determining their sentence?

No, people should not be excused from their misconduct on account of their
economic circumstances. As I believe my own life experience demonstrates, people must
and can find more constructive ways to respond to economic hardship than to resort to
crime.

3. You stated during your hearing that the jury found against Darrow Holmes in his
lawsuit against Superintendent of Security Services in New York, Case No. 95 Civ.
2309 (SS). I am aware that you denied the government’s motion to dismiss the
case. Did the government later make a motion for summary judgment? If so, did
Yyou issue a written ovder denying the motion.

The defendants did not make a motion for summary judgment in the Holmes casc.

4, You are quoted in the New York Times on September 25, 1992 as saying that you
were ‘“‘very aware of the controversy surrounding the guidelines” and that you
expected to “experience some dislocation with them.” Please explain how and
why you have had “dislocation” with the Guidelines.

>
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As Senator Sessions observed during the hearing, “when you set a set of
guidelines, everybody’s not going to fit perfectly within it.” In commenting to the New
York Times concerning the responsibilities that I would have as a judge, 1 expected that it
would be difficult -- though necessary -- to impose mandatory sentences in some such
circumstances. During my time on the bench, [ have come to recognize that, most often,
the Guidelines provide welcomed certainty in sentencing,

5. In the same New York Times article, when asked whether you were “among” those
who sat on her hands rather than give [Justice Clarence Thomas] a standing
ovation [at a Second Judicial Circuit conference], you are quoted as saying “I'll
take the Fifth.”

A. Please explain exactly what you did and said at that event in connection with
Justice Thomas's appearance.

B. Please explain why your conduct was apparently inconsistent with most of the
audience.

C. When Senator Sessions approached the topic with you, you stated that you did
what you did because you did not wish to make a “political statement” through
your actions. Howeyer, didn’t your conduct, which was apparently inconsistent
with most attendees, actually constitute a “political statement? "

As I told Senator Sessions during the hearing, I stood in honor of Justice Thomas
when he entered the room at the Judicial Conference. I recall that most other judicial
attendees stood as well. Because my conduct was consistent with precedent and protocol,
I did not view my conduct as a “political statement.”” In "taking the Fifth" in response to
the reporter's inquiry on the subject, I meant only to offer a humorous proxy for a "no
comment.” Indeed, as a prospective judge involved in an interview with the New York
Times, I was determined to avoid being drawn into a politically charged discussion, and
limited my responses mostly to questions concerning such matters as my childhood in the

South Bronx and my work as a prosecutor.
)%LAJ
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RESPONSES TO REVISED FOLLOW-UP QUESTIONS FOR SONIA
SOTOMAYOR FROM SENATOR SESSIONS

Judge Sotomayor, in Holmes v. Artuz, 1995 Dist. Lexis 15926, you noted that
removing a prisoner from a prison job solely because he had declared his sexual
orientation may itself state a claim under 42 U.S.C. §1983.

1. In your legal opinion, is there a constitutional right to homosexual conduct?

In my legal opinion, based upon the Constitution and Supreme Court precedent,
including the Supreme Court’s decision in Bowers v, Hardwick, there is no constitutional
right to homosexual conduct. Moreover, as is the case with respect to all persons, except
for those few who are entitled to the benefits of more heightened scrutiny, actions taken
against homosexuals by the state are permissible provided only that they are rationally
related to some legitimate state interest. :

In the 1986 case Bowers v. Hardwick, the Sixpreme Court ruled that homosexual
sodomy is not a constitutional right, and that a State could criminalize
homosexual conduct.

2. Judge Sotomayor, why did you mention the then pending Romer v, Evans case but
not mention Bowers v. Hardwick in your opinion and order in Holmes v. Artuz?
Isn’t Bowers v. Hardwick relevant to the issue in Holmes v. Artuz?

The plaintiff in Holmes did not advance any claim that the Constitution protected
his homosexual conduct. Accordingly, I saw no reason to cite the Bowers decision.

The Romer, case, however, which was pending before the Supreme Court at the
time I entered my order in Holmes, might have had some bearing on the issue that
plaintff did raise in his complaint. Specifically, in Romer, the plaintiffs, like the plaintiff
in Holmes, raised an equal protection argument concerning their status as homosexuals as
opposed to their conduct as homosexuals.

In 1995, the Supreme Court ruled in Adarand v. Pena that all government racial
preferences are subject to the strictest judicial scrutiny.

3. Do you believe that the Adarand decision was correctly decided?

S
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In my view, the Adarand Court correctly determined that the same level of scrutiny
-- strict scrutiny -- applies for purposes of evaluating the constitutionality of all
government classifications, whether at the state or federal level, based upon race.

4, If confirmed, you will preside over many employment discrimination cases as a
federal judge. In a suit challenging a government racial preference, quota, or set-
aside, will you follow the Adarand decision and subject that racial preference to
the strictest judicial scrutiny?

Yes, as required by the decision in Adarand, I will apply the strictest judicial
scrutiny in evaluating any claim before me challenging a government racial preference,
quota, or set-aside. I am obligated as a district court judge -- and will remain obligated if
appointed to serve on the Second Circuit -- to comply fully with the dictates of Supreme
Court precedent.

5. In your legal opinion, is the California Civil Rights Initiative constitutional?

As a sitting judge, I hesitate in commenting upon an issue which is directly
pending in a case before the Supreme Court on an application for certiori. The Ninth
Circuit has examined this issue closely and, in a carefully considered opinion, determined
that the Initiative is constitutional. The Ninth Circuit opinion has a foundation in the
strong presumption favoring the constitutionality of public rcferenda and laws and in
recent Supreme Court precedents.

6. Which current Supreme Court Justice do you most admire and why? Which
Jormer Supreme Court Justice do you admire and why?

I have great admiration for Justice Sandra Day O'Connor, She has shown the
hlghest respect for the separation of powers, and for the sovereignty of the individual
states. Her meticulous consideration of precedent has also impressed me, as well as her
determination to approach each case on its individual facts. As a judge on the district
court, I have made every effort to be guided by these same principles: to honor
precedent, to respect the constitutional functions of the legislative and executive branches
of our government, and to approach each case on its individual mernts.

10
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I also admire former Chief Justice John Marshall. Justice Marshall is frequently
recognized as one of the greatest judges in our country’s history, and for good reason.
Marshall set the foundations of our Constitution in Marbury v. Madison, in which the
Supreme Court, under Marshall’s leadership, decided that each branch of government
derives its powers solely from the Constitution, and that no branch is equipped to alter or
expand upon those powers delineated in the Constitution.

7. Is there a current law school professor or academic that you strongly admire?

I admire Dean John D. Feerick, Dean of Fordham Law School. Dean Feerick
throughout his academic life has been an exceptional public servant who has participated
in countless committees and commissions dedicated to improving ethical practice in
government and in our profession. Dean Feerick is currently chairing the Ethics
Committee of the Dispute Resolution Section of the American Bar Association (“ABA”™);
he also previously chaired a joint committee of the ABA and American Arbitration
Association (“AAA™) that developed a set of ethical standards for mediators and
arbitrators. He is Chair of the Executive Committee of the AAA and Chair of the Fund
for Modern Courts. He has been a member of the New York State Law Revision
Committee and was chairperson of the New York State Commission on Government
Integrity. In short, Dean Feerick is a well-respected academic of high character, with a
demonstrated commitment to his community. I admire him greatly for these gualities.

8. You have been very critical of the federal sentencing guidelines. Please provide a
copy of every opinion or arder in which you departed downwavrd from the
guidelines as a federal district judge.

I have never issued a published or unpublished opinion or order relating to upward
or downward departures from the Sentencing Guidelines. Furthermore, [ have never been
appealed for a downward departure. I have been appealed twice for upward departures
and, in both cases, I was affirmed on appeal. I will forward to you copies of the judgment
and commitment orders filed with the Clerk of the Court upon sentencing for all cases in
which I have departed.

The overwhelming majonty of my departures downward have been at the
government’s specific request, as authorized by the Guidelines, because of the
defendant’s substantial assistance to the government and its administration. In cother
cases, in which the Guidelines range required a sentence of less that one year, I departed

11
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downward due to extraordinary family circumstances, and I substituted a comparable or
longer term of either community confinement or home detention. Furthermore, with
respect to the cases involving illness, some of these defendants were to be immediately
deported because they were expected to live for a very short time.

Overall, in the 217 criminal cases over which I have presided, I departed
downward a total of 58 times: 44 of those departures were at the government’s specific
request for the reasons previously explained. In 3 of the remaining 14 cases, [ was
mandated by law to depart downward because the criminal statute at issue contained a
maximum applicable sentence that precluded application of the Sentencing Guidelines
(see Guidelines §5C1.2). My remaining 11 departures were expressly authorized under
the Sentencing Guidelines as follows: 5 cases in which the defendant was terminally ill,
seriously ill or borderline retarded (departure permitted in those circumstances under
Guidelines §5H1.4); 1 case in which the defendant’s criminal history category over-
represented the seriousness of his past criminal activity as well as the likelihood of
recidivism -- the defendant had a high cniminal history category solely because of motor
vehicle convictions for driving without a license (departure permitted under Guideline
'§5H1.8); 2 cases in which defendants had extraordinary family circumstances (i.e., in one
of those cases, defendant was the sole caretaker of a young child with serious emotional
problems due to father’s abuse) (departure permitted under Guidelines §5H1.6); 1 case in
which the defendant had substantially assisted the administration of justice in his arrest
and post arrest conduct with the government and the Court (departure permitted under
Guidelines §5K2.0); and 2 cases in which I departed for a combination of the reasons
described above, including poor health and a criminal history category that over-
represented the seriousness of past criminal activity (in one of these cases, the defendant
was of poor health and had a high criminal history category due to convictions that had
occwrred over 20 years prior to arrest).

Finally, I have departed upwards from Sentencing Guidelines in 6 cases: in 2 of
those cases because of the quantity of drugs involved and the defendant’s significant role
in a drug-related offense; in 2 cases because of the defendant’s serious prior criminal
history; in 1 case due to the number of guns involved and the defendant’s prior criminal
history; and in 1 case because of the defendant’s disruption of the government’s
prosecution and investigation (upward departure is expressly authorized in these instances

under §5K2.7 of the Guidelines).

12
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Why Johnny Can’t Read

(or Add, or Sit Still in Class, or Take Notes)

How a little learning disability became
the ambitious student’s best friend.

By Ruth Shalit
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Why Johnny cari't read, write or sit stili.

DEFINING DISABILITY DOWN

By Ruth Shalit

n July of 1995, Jon Westling, the provost of Basten
University, traveled o Ausralia 1o auwend the

* Winter, Conversazione on Culture and Society, a

» highbrow téte-2-téte for globetrotting pundits and
savants, Westling, a prowégé of former B.U. President
John Silber, is an avowed conservative; and the subtide
of his speech, "The Culture Wars Go to School,” seemed
to portend the usual helping of red meat for the faith-
ful. But instead of decrying deconstruction, or punctur-
ing the pretensions of tenured radicals, Westling took
aim at an uncxpected @rget—the Jearning-disabled. He
told the siory of a shy yet assertive undergrad, “Somno-
lent Semantha,” who had approached him one day after
class and presented him with a letter from the Office of
Disability Services. The letter explained that Samantha
had a learning disability “in the area of auditory pro-
cessing” and would require certain “accommodations,”

including time-and-a-half on quizzes, double time on the .

midterm, examinatons administered in a room separate
from all -other students, copies of Westling's lecture
noteg and a reserved seat ar the front of the class.
Samantha also notified Westling that she might doze off
in class, and that he should fill her in on any material
she tnissed while snoczing. -

The sotnnolent undergrad, Westling contended, was
not alone. A new, learning-disabled generation was com-

-ing of age in Amecrica, a generation “trained to the trel-
lis of deépendency on their special status and the
accommeodations that are made to it.” Giting a Depart-
ment of Education estimate that up to 20 percent of
Amecricans may be learning-disabled, Westling mused on
the evolutionary ramifications of such a dlagnosis.
“There may be as many as 50 milllon Americans,” he
observed. “What happened? Did America suffer some
silent genetic catastrophe?”

Westling'’s specch, it turns out, was a prelude to action.
Shortly after returning from Melbourne, the aggrieved
provost tock a cleaver to B.U.'s bloated Office of Learn-
ing Disabilitics Support Scrvices, a halfmillion dellar
fiefdom whose policies had, in the words of The New York
Times, entned B.U. a "natjonal reputation” as a haven of
support for the learning-imnpaired. He stepped up stan-
dards for documentation, and he issued a blanket prohi-
bition on waivers of the school’s math and foreign
language requirements, contending that there was no

medical proof that students with learning disabilities are
unable 1o learn these subjects. Heneeforth, he declared,
all requests for learning-disabled accommodations
would be routed through his office. Wesiling then made
a final announcement. In 1996, he said, he would
become presldent of the university.

The learning-disability establishment was dumb-
founded, “Here was someone coming in with no knowl-
edge, taking the national model and destroying it,” says
Anne Schneider, the Park Avenue fund-raising doyenne
who spearhcaded the creation of B.U.'s program a
decade ago, after her learning-disabled daughter Andrea
nearly washed out of the university—duc, Schnieidersays,
to alack of services. Schnelder, whose personal fund-rajs-
Ing efforts have kept the office flush with cash, sees West-
ling’s assault on her brainchild as analogous to “taking a

“sceing-eye dog away from a blind person.” Janet Cahaley,
mother of learning-disabled sophomore Michael, agrecs:
“These kids are the most vaulnerable people on campus.
Before, they were treated with humanity and decency and
kindness. Now, they’re hopeless and helpless.” '

Well, maybe not so helpless, Westling’s putsch brought
howls from disabled-rights advocates and from the
media, which pounced upon the revelation that Semneo-
lent Samantha was a fictitious ¢compaositc—a. “rhetorical
trope,” as Westling somewhat sheepishly admitted. And
on July 15, 1996, ten students filed a lawsuit against West-
ling, claiming his unkind words and arduocus new
requirements amounlted to illegal discrimination under
the 1950 Americans With Disabilities Act. In their com-
plaint, the students alleged that Westling's new standard
for documentaton—requiring applicants to submit an
cvzluation that is less than three years old and prepared
by a physician or licensed psychologist—amounted to an

“unduly burdensome prerequisite” that would screenout |

learning-disabled students from receiving their legally
mandated accommodations. Also unlawful, the students

. contended, was Westling's prohibition on waivers of acs-

demic requirements. Finally, in their most enterprising
claim, the sizdents accused Wesuing of creating a “hos
tile Jearning environment” for the disabled, inflicting
needlesy “emotonal distress™ and crushing their hopes
of collective advancement. A ruling by Judge Patti B.
Saris of Boston Federal District Gourt is expected by the
end of August.
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Recent rulings by other judges suggest that the
learnirig-disabled students may well prevail in court. But
even then the questions begged by Samnolent Samantha
will remain. Westling and B.U.’s new guard insist that
they have na animus againet those with “genuine” learn-
ing impairments; they simply waat to weed out the
impostors. Yet, in holding up a trendy diagnosis te the
_ bright light of public serutiny, B.U. officials have raised

issues that go to the core of a debate that has grown as
civil rights Jaw has expanded to cover not merely the
halt, the lame and the blind, but the dysfunctional, the
debilitated aud the drowsy.

hould “learning-disabled” even be a protected

category under federal law? What, exactly, is a

learning disability? Are the B.U. plaindiffs at the

vanguard of a new generation of civil rights war-
riors, as their supporters contend? Or ia their lawsuit the
reductio ad absurdum of identity politics and tort mad-
ness—Harrison Bergeron meets Perry Mason in The
Case of the Litigious Lollygaggers?

The recent announcement by the Equal Employment
Opportunity Commission that the Americans With Dis.
abilities AcL covers not only physically but mentally
handicapped individuals has occasioned a flurry of
hand-wrnging editorials. Worrigd cmrlayers have
painted a scary scenario of a law that will coddle mur-

derous hunatics, endanger the welfare of unsuspecting |

cusiomers’ and wansformm America's factories and
foundries into dystopius of dementa. In some ways, how-
ever, it is the entrenchment of learning disabilicy—
a comparatvely undersung, and seemingly more
benign, “hidden impairment™—that poses the more sub-
versive chdllenge to basic notions of fair play, profession-
alism and equal protection under the law.

No one would deny that an individual who is unforto-
nate enough to be afflicted with one of the classically
defined mental disorders—schizophrenia, paranoia,
manic depreseion, and so on-—suffers from a clearly
defined and clearly recognizable infirmity, ane that is
likely to impair significantly her educational achieve-
ments and career prospects. (Whether employers should
be.legally campelled to overlook these mental disabili-
ties {s another matter.) The diagnosis of a learning dis-
ability, in ¢ontrast, is a far more subjective matter, For
many of the more recently discovered learning mal-
adies—math disability, for¢ign-language disability, “dys-
retionalid"—there are ho standard tests. To be sure, real
and debilitating learning disabilities do exiat. Bur there
are no good scicntific grounds to belicve that soume of
the more exotic diagnoses have any basis in reality. Yer,
thanks to the interlocking protections of three powerful
federal disability laws, refusal to accommodate even the
most dubjous claims of learning impairment is now
treated by the courts and by the federal government as
the persccution of a protected mingrity class.

Meodern disability law was Inspired by the most hu-
~ mane of motives, to protect the disabled from prejudices

that deprived them of cqual opportunities in the work-
place and in the classroom. From the ouset, however,

this grand aspiration was framed in the fuzziest of terms.

The statutory framework for modern disability law was
established in the Rehabilitation Act of 1878, which man-

dated assistance measures for the disabled in federal
facilities. Here is how Section 504 of the act defined a
learning disability: “a disorder in one or more of the
basic psychological processes involved in understanding
or in using language, spoken or written ... [which] may
manifest itself in imperfect ability to listen, think, speak,
read, write, spell or do mathematical calculations.” This
remarkably broad definition is echoed in all subsequent
disability laws, notably the 1975 Individuals With Disabii-
ities Education Act, which mandated an array of services
for disabled public school students, and the 1990 Ameri-
cans With Disabilities Act, which extended the protec-
tons of the Rehabilitation Act into the private sector. All
three laws are equally vague in their description of how
people with disabilities must be treated. As the ADA puts
it, in the caze of any individual possessing a “disabiliry”
that rezulws in “substantial impatrment” of a “major life
activity,” schools and employers cannot "discriminate”
and must provide “reasonable accommodation,” The
meaning of these legal appclations, as interpreted by the
courts and the regulatory agencios, would turn cut to be
remarkably expansive. '

here were some limits writien Into the disability

laws. For instance, only "otherwisc qualified”

individuals are entited to protection; accommeo-

dations arc only mandated if they do not result in
“undue hardship.” But recently a2 number of rulings by
federal courts and government enforcement agencies
have revealed how flimsy these limits are.

Although compliance with federal disability law i3 nat
supposed to come at the expense of educadon orjob
performance standards, the Department of Education's
Office of Civil Righw has delivered stinging rebukes o
schools that refuse to exempt learning-disabled students
from academic requirements. Last May, a student
afflicted with dyscalculias—math disability—filed 2 com-
plaint with the San Francisca Office for Civil Rights after
her college declined to waive the math course required
of all business majors in paralegal studies. Despite the
college's earnest attempts to accommodate her impair-
ment—the student would reccive extensive tutoring and
extra time on tesis—OCR issued a finding of discrimina-
tion anyway, writing on May 30 that *“[a)bsolute rules
against any particular form of academic adjustment or -
accommodation arc disfavored by the law.” When the
school agked if they could requirc lcarning-disabled stu-
dents to at least #ry to ‘pas.s a required course, OCR said
no way, arguing that “it iz discriminatory to require the
student to consume his or her time and jeopardize his
or her grade point average taking a particular mathe-
matics course when the persen qualified to administer
and/or interpret the psychometric data has determined
that the student, due to his or her disability. is highly
unlikely to pass the course with any of the accommoda-
ticns the institution can identfy and/or deliver.” OCR
added that this rule should apply even to borderline
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dyscalculics, that “substandal group of students for
whom in terpretation of psychometric measures provide

ok . »
no clear prediction of success in a particular mathemat

" ics course.”

his Iz the new frontier, the learning disability as

an oppor{unistic tautology, The fact that one dis-

lays a marked Jack of aptitude for a particular

. mtellectual discipline or profession establishes

one's legal right to ensare at least a degree of success in

that discipline or profession. That is not a fanciful con-

ceit, but an edjudicated reality. Several judges have

recently ventured the enterprising claitn that any person

who is not performing up to hig or her abilities in 2 cho-

icn endeavor suffers from a learning disability within the
meaning of the ADA

Consider the lawsuit filéd in 1993 by an aspiring attor-
ney named Marilyn J. Bardett. Bartett graduated in
1991 from Vermont Law School, where she received
genérous accommodations of her reading disability and
disabllity in “phonological processing.” Nonetheless,
Bartletl did not do well, graduating with a CPA of 2.82
and a class standing of 143 out of 153 students, She then
went to work as 2 professor of education at Dowling Col-
lege, Where, according to court documents, she
“receives accommodations at wark for her reading prob-
lems in the form of a full-time work-study student who
assists her in reading and writing tasks.”

When it came time to take the bar exam, Bartlett peti-
doned the New York Board of Law Examiners for special
arrangements. She wanted unlimited time for the test,
access to fdod and drink, a private room and the use of
an amanuensis to record her answers. Acdng on the
advice of its own expert, who reported that Bartlett’s test
data did not support a diagnosis of a reading disorder,
the board refused Bartett's demands. Three times,
Bartlett attemnpted -the exam without accorhimodation.
After her third fajlure, she sued the board.

On July- 8, 1997, Judge Sonia Sotomaydy ruled in
Bardett'y favor. Ordering the board to provide the
accommodations Bartlett had requested, she also
awarded Bardewt §12,500 in compensatory damages,
Judge Sotomayer did not challenge the board’s con-
tention that Bartlett was neither impaired nor disabled,
ar least not in the tradidonal scnse. In an enterprising
new twist, -however, she declared that Bartlett's skills
ought not to be compared to those of an “average per-
son in the general population” but, rather, to an “aver-
agu person with comparable training, skills and
abilides™—i.e,, to her fellow cohort of aspiring lawyers.
An “essential question” in the case, said the judge, was
whether the plaintff would “have a substantial impair-
yuent in performing [the] job™ of a practicing lawyer.
The answer to this question was “yes,” the judge found.
And this answer—the fact that Bartlett would have a
very hard time meeting the job requirements of a prac-
dcing lawyer-—was, in the judge's opinion, precisely the
reason why Bartlett had a protected right to become »
practicing lawyer. Thus, Judge Sotomayor ruled that
Bartlett's “inability to be accornmodated on the bar

exam—and her accompanying impediment to becom-
ing baradmitted—exclude her from a ‘clagy of joby'

under the ADA,” and could not be permitted.

To drive home her point, Judge Sotomayor triumph-
antly clted Bardett's performance during a courtronm
demonstration of her reading skills. "Plalndff rexd hali-
ingly and laboriously, whispering and sounding out
some words more Lthan once under her breath before
she spoke them aloud,” the judge recalled. “She made
one word identification error, reading the word
‘Indicted’ as ‘indicated,” "

1t could, of course, be argued that the abilitv to read js
an essentinl function of Jawyering; that any law school
graduate who cannot distinguish “indicated” from
“indicted,” who cannot perform cognitive tasks under
time constrainw, is incapable of crcrfarming the fune-
tions of a practcing lawyer and therefore, perhaps,
should not be a practicing lawyer. But one would be
arguing those things in the teeth of the law. Thanks to
the Americans With Disabilities Act, the Individuals
With Disabilities Education Act and Section 504 of the
Rehabilitztion Act of 19738, Bartlett and her fellows
among the learning-disabled are now eligible for a life-
long buffec of perks, special breaks and pracedural pro-
tecuons, a web of entitlement that extends from cradic
to grave.

on Westling is a crusty chainsmoker with owlish
glasses and a stuffy, orotond manner, an casy figure
to mock. But, as it turss out, his portrait of Soinne-
lent Samantha was hardly a w:ﬁ:i flight of fancy.

-Before beginning his formal audit of LDss's practices,

Westling asked {5 director, Loring Brinckerhoff,
whether the office had ever turned down a single re-
quest for special dispensation on the grounds that the
student hadn't presented cnough evidence. Whea
Brinckerhoff answered nio, Westling asked to sec folders
and accornmodation letters for the twentycight stu.
dents who had most recently requested and. received
adjustments to their academic program, Of these
twenty-cight, Westling proncunced no fewer than
twenty-seven to be imsufficiently documented. And,
indeed, copies of the students’ files, exhumed during
the discovery phase of the Jawsuit and now avallable as
courthouse exhibits, scem te provide some support for
this harsh assessment.

For starters, some of the diagnosticians themselves
appcared somewhat impaired. Onc evaluator wrote that
“taking notes and underlying (sic] while reading” would .
help a student *maintain her attention.” Another stu-
dent, a female, was erroneously referred o as JJoe” by
the evaluator who pronounced her to be .learning-
dlsabled. Even more troubling, though, was LDss's seenr-
ingly reflexive acquicscence to studenws’ wish lists.
Michael Cahaley, one of the plaintiffs in the lawsuit, was,
according to Westing's affidavit, described by his doc-
tor as having “minimal” deficits: “this, very intelli-
Fcnt ungster should do well in high school and col-
cge.” Nanetheless, Cahaley had requested—and was
granted—double ume on all of his examinations. In
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another case, the clinical psychologist who examined a
student reported that his “skill deficits” were “not severe

cnough to be a learning disability”; but a learning spe-
cialist misread the report and recommended accommo-
dation anyway, on thec grounds that “the student was
evaluated and found to have a learning disability.”

Sometimes the evaluator’s recommendations seemed
juse bizaire. In one case, a student’s psychologist opined
that z student who “appears to have subtle verbal
procesiing difficulties” should not be “asked o recall
very specific' data or information.” As Westlir:; dryly
obscrved inhis affidavit, reqitests for “very specific data
or information® con- .
etituted "an essential
element of every
course and academic
program offered by
Boston University.”

At the trial, the sw-

dent plaintiffs caine
off as sumething other
than inspiring champi-
ons for disubled rights.
Elizabeth Guckenber-
ger, a third-year law
student who was diag-
nosed as having “a
visudl and oral process-
ing disablliry” while a
freshman at Carleton
College, admitted she
hud reccived every ac-
commodation she had
cver requested under
the Westling regime,
inciuding exira 1ime
on exams, 1 reduced
course load and pri-
ority registration in
the law school section
of her choice. Ben-
Jamin  Freedman, 2
senior widh dysgraphnia
(“really, really bad
harndwriting,” he says),
also got everything
he wanted, including double time on exams, the option
to be tested orally and the scrvices of a professional note-
taker. .
Plaintiff Jordan Nodelman, who claimed he suffered
from Auention Deficit Disorder (ADD), also had re-
ceived every accommodation he ever requested, includ-
ing the right to take all tests in a distraction-free envi-
ronment with extra time. At trial, he admitted that his
attention deficit waxed and waned. When “something’s
very important to me,” he explained at. twrial, he
“forc{ed] {him}self to concentrate.” Nodelman had =
%.6 GPA, had made the Dcan’s List and had taken his
tests untimed in every class except Zen Guitar,

Perhaps the least compelling plaintiff was sophomore

T

X A= P

AND

WyaT DOoES Your
HEALTHY NORMAL PERFECT.

LiTTLE DARLING NEED 70
"GET AHEAD JN LIJFE P

ALL DISABILITY T0

ingly, however, individ-

/ J 7 als with hysi-
QUALIFY FOR SPECIAL AID 7 Sl i
WE CAN FINND TS T THE PNE Erisc only a small por-

You ARE Lookine For 7 tion of the people who

i N :  claim special privilege

connd T ARA RESEARCH INC, FOR COMPLETE DITAILS AND FROSPICTUS

DRAWING BY VINT LAWRERNCGK FOR THE NEW REPUBLIC

Scott Greeley, who testified that he suffers from an
*sudiowisual learning processing deficit.” At B.U., Gree-

ley bad been provided with a note-taker, ime-and-a-
half on tests and an open-ended right to have any test
question “clarified” by the instructor. But the perks
didn’t help much—as Greeley explained at trial, after
the accommodations were provided his GPA im-
proved to a less-than-stellar 1.9. Over the course of the
trial, B.U, attorneys established that this shoddy show-
ing was perhaps not wholly attributable to societal per-
secution of the disabled. Queried about his spotty atten-
dance record in a science course for which he received
a "D" grade, Greeley
explained that “part of
- my disability 18 that
I need a structured
schedule,” "Would you
say you missed over
* half the classes?”
i persisted the judge.
“Prabably around
that, yes,” replied the
undergrad.

It would be comfort-
ing to think that B.U.’s
“disabled” plaintiffs
represent an excep-
tion to the normn, but
this does not seem to
+ be the case. Over the
years, proposed re-
;. forms to disability law
. have been effectively
« vanquished by tele-

vised tesdmony from
.7 sobbing children in
wheelchairs. Increas-

under the federal dis-
ability laws. As Man-
hatzan Institute fellow
Walter Olson points out in The Excuse Faclory, complaints -
by the wraditionally disabled—the deaf, blind and para-
plegic—have accounted for only a tiny share of ADA
lawsuits. According to 1996 £roc figures, oaly 8 percent
of employment complajnws have cotne fram wheelichair
users and a mere 6 percent from the deaf or blind, bring-
ing the total for these traditional disabilities to a skirnpy
14 percent.

The diagnosis of learning disability, by contrast, is
experiencing something of a boom. In the space of
only a fcw years, the number of children diagnosed
with Atitention Deficit Disorder, reading disability and
math disability has swollen by hundreds of thousands.
Of the 5.3 milllon handicapped chlidren currently on
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Individual Educstion Programs (specially tailored,

often costly regimens of technology, therapy and ane-

on-one tutoring that Eubhc schools are mandated to
providé o every child with a disability), the US.
Department of Education estimates that just over half
(51 percent) are learning-disabled. According to the
authors of the book Promating Postse ucakion
Jor Students with Learning Disabilities, up 1o 800,000 stu-
dents currently enrolled in college have proclaimed
that they are learning-disabled and need special accom-
modations.

.The Natiphal Collegiate Athletic Association, mean-
while, is.under intense legal pressure from the Justice
Department to relax the initial eligibility standards that
require student athletes to get a cumnulative score of
700 on their SATs and 1o maintain at least a 2.0 gredc
point average in core courses, These standards are
meant wo uffer a slight aafcguard agsinst the endency
of univérsities o enroll and graduate young men and
women whose ability to pass a ball exceeds their ability
to pass their courses. Not so fast, sald Justice Depart-
ment luwyer Chri.:wghcr J. Kuczynski. In a March 1996
letter 1o the NCAA, vnski warned that the associa-
tion's academic standards may “have the affect [sic] of
excluding students with disabilities from partcipa-

ion. in c¢ollege athletics.” NCAA spokesman Kevin

Lennon says the association iz in the process of revising
ita policy “to accommodate students with learning dis-
abilities.”

%\ he most common estimte cited by advocacy
" groups and frequently repeated in government
documents is that betwcen 15 and 20 pereent of

the general population have learning disabill-

ties. Any hypochondriac can test himself: in 2 recent
baoklet, the American Council on Education supplies a
checklist of eymptoms for adults who suspect they may
bhe learning-disabled. Some of us will be disturbed o
recognize in the checklist possible sympwms of our
own: according to the council, relltale signs of adult
Jearning-disablement include “a short attention span,”
impulzjvity, “difficulty telling or understanding jokes,”
“difficulty following a schedule, being on time, or meet-
ing deadlines” and “trouble readlng maps.”

As the ranks of the learning-disabled swell, s0 too do
the number of bsutique diagnoses. Trouble with num-
bers could signal dyscaleuliz, a crippling ailment that
prevents one from learning math. Lousy grammar may
stem from the aforementioned dysgraphia, a disorder of
written expression. Dozing in class is evidence of la-
tent ADD, perhaps even ADHD (Attention Deficit/Hyper-
activity Disorder). Many tykes also exhibit the tellale
symptoms of ODD—Oppasitional Defiant Disordcr.
According to the American Psychiatric Association, the

" defining feature of ODD is “a recurrent partern of nega-

tivistic, defiant, discbedient, and hostile behavior ...
characterized by the frequent occurrence of at ieast four
of the following behaviors: losing temper, arguing with
adults, actively defying or refusing to comply with the
‘requests or rules of adults, deliberately doing things that

will annoy other people, blaming others for his or her
own mietakes or mishehavior.” Rates of up to 16 percent

have been reported.

A tonguestied toddler could have dysphasia, other-
wise known as a “difficulty using spoken language to
communicate.” Boorish behavior may bc a sign of
dyssemia, defined as a “difficulty with signals [and)
soclal cues.” (According to the Interagency Commission
on Learning Disabilities, social skills are a domain in
which 2 learning disability can occur.) An even more
sinister malady is dysrationalia, defined in an October
1998 issue of The Journal of Learning Disabilities as “a leve]
of rationality, as demonastrated m:aking and behavior,
that is significantly below the level of the individual's
intellectual capacity.” A checklist of childhood precur-
sors include “premature closure, belief perseverance ...
resistance to new ideas, dogmatism aboul beliefs, and
lack of reflectiveness.”

hese neo-disabilites are likely o strike the non-

specialist as an exercisc in pathologizing child-

hocd behavior, and the nonspecialist would be

on to something. Increasingly, scholars and
clinicians ln the field of learning disability are speaking
out against the dangers of promiscuous diagnosis of dis-
ablement. "“In the space of twenty years, American psy-
chiatry has gone t}r,om blaming Johnny's mother to
blarning Johnny's brain,” says Dr. Lawrenc¢e Diller, an
assistant clinical professor of behavioral pediatrics at che
Univerzity of California at San Francisco. The problem,
gays Dr. Diller, is that in a variant of the Lake Woebe-
gone cffect, “Bs and Cs have bccome unacecptable to
the middle classes. Average is a pejorative.” And yet, as
he points out, “someons has got 1o be average.”

Some acholars have even begun to question the
notion that there Is such a thing as a learning disability.
In a recendy published book, Off Track, one of it
authors, Robert Sternberg, 2 Yale professor of psychol-
ogy and education, presents a powerful case for why the
concept of learning disability ought to be abandoned.
Drawing on the latest research into the physiclogy of the
human brain, Sterpberg argues that there is no evi-
dence to support the view that children who are labeled
as learning-disabled have an immutable neurclogical
disability in learning. From a medical standpoint, he
writes, there is no scientific proof thai children labeled
a3 learning-disabled actually have a discernible biologi-
cal ailment “in terms of the underlying cognitive abili-
ties related to reading.” Says Sternberg: “I'm not
denying that there are dramatic disparities in the spced
with which people learn. ... But, most of the time, what
you're talking about herc is a garden-variety poor
reader. You're talking about someone who happens 10
be not very goed in math."

" To be sure, there is no question that children who are
intellectually normal, and sometimes evenn unusually
bright, can have genulne. serious difficulties in learning
how to rcad or to do math; and that educatars shonld
do everything in their power to pui these students back
on track developmentally, But as their clinics ewarm with
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hordes of puthy parents and ¢atatonic collegians, all

hankering for a diagnosis of intractable infirmity, a
growing number of diagnosticians are crying foul. “The
way the diagrioses [of Attention Deficit Disorder and
learning disabilities] ars belng used right now, a back-
lash against the conditons is inevitable,” says Diller.
“We've created a paradox where the more problems you
have, the better off you may be. That's a prescription for
societal gridlock.”

It's no. puzzle, of course, why the learning-disability
movement insists that learning disability is an
immutablé, brain-based disorder—a malady that is “fun-
damendlly neurological in origin,” according to the
Natonal Center for Learning Disabllities. For it is thia
understanding of learning disability that justifies its
inclusion as & protected category under the ADA. If
learning disability is an innate neurological defect that
“artificially” lowers test performance, then it follows that
learningdisabled individuals should be able to wmke
tests under special conditions thar will neutralize the
cifects of this handicap. In Help Yoursslf: Advice for
College-Bound Studentsc With Learming Disabilities, author
Erica-lee Lewis sresses that asking for an untimed
administration of your SATs “does NOT give you an
unfair advantage; it just reduces the unfair disadvantage
by providing you with equal access and opportunity. You
deserve that and the law protects you against anything
short of that fairneass!”

here's just one tiny problem: the two major

studies on the suhject say that precisely the

apposite it true. As Dr. Warren W. Willingharn,

a psychometrician with the Educational Testing
Service, points out in his widely respected textbook
Terting Handicapped Studenss, institutions. have long
refied on standardized 1288 because such tests, for all
their faults, tend to be highly reliable in their esi-
mation of how well a pacticular applicaat will actually
perform in college or on the job. The casc of lcarning-
disabled students, in- contrast, “presents a very differ
ent picture,” writes Willingham. When students diag-
nosced with learning disahilities were zllowed to take the
SAT on in untimed or extended-time basis, the "col-
lege grades of learning-disabled students were subs-
tantizlly overpredicted,” suggesting that “providing
longer amounts of time may raise scores beyond the
level appropriate to compensate for the disability.” The
other study—-by Marjorie Ragosta, one of ETS's own
researchers——confirms Willingham's pessimistic diag-
nosis.

Both researchers rajse a troubling question: whether,
as-Willingham puts it, “the nonstandard version of the
SAT is seriously blased ¢n favor of [learning-disabled]
studenes.” The concern is not just theoretical, There is
rcason to suspect that fast-track students, and their pan
¢nts, have figured out that a litde learning disability can
be an advantageous thing—can make the difference, in
a hypercompetitive sctting, betwecn getting Into (and
getring successfully out of) the right school. The privi-
lege of taking the SAT on an untimed basis raises stu-

dents’ scores by an average of 100 point, according 1o
the College Board, In the last couple of years, testing
agencies have been bombarded with requeits from stu-
dents who proclaim that they are learning-disabled and
will therefore nced additional time. According to Kevin
Gonzales, 2 spokesnan for the Educational Testing Ser-

vice, 18,000 learning-disabled examinces received “spe- -

cial administration” for the SAT in 1991-92. By 1996.97,
that number had more than doubled, 1o 40,000.
Requests for accommeodation on Advanced Placement
exams, mecanwhile, have quadrupled—in 1996, 2,244
learning-disabled eggheads took their AP tests
untimed. To reap the benefits of this particularly useful
perk, ETS requires only a leter of verification from 2
school special education director or a state-licensed psy-
chologist or psychiamist.

Certification and licensure exams—long, carcfully
standardized examinations that function as gatekeepers
into the professions-—are alsc under assault. In 1995,
the National Board of Medical Examiners admiriistered
over 450 untimed Medical College Admisslons Tests—a
fivefold increase from 1990, Lawyers, too, are request-
ing specidl dispensation. This year, in New York alone,
more than 400 aspiring attorneys have asked to iake
the bar cxam untimed. “The requests have increased
trernendously,” says Nancy Carpenter, who heads up the
New York Board of Legal Examiners. "ADD is becom-
ing much more common. We have a lot of dysgraphia.
Some dyscalculia.... Most applicants just yay, ‘unspeci-
fied learning disability.’ They are all over the lot.”

ETS officials do not like to [alk about the Willingham
and Ragosta studies. Indeed, far from planning o
toughen up its accommodatons policy, the agency
seems poiscd to eliminate its only check on spurious
claims-—the marking, or “flagging” of a score to indicate
that an applicant took the tést under nonstandard con-
ditons. For years, the learning-disability industry has
railed against the asterisk, arguing that it violates.a stu-
dent’s right to keep his or her disability a secrce, Now
ETS seems preparcd to agree. “We are taking a good,
hard look at the whole issue of flagging,” says ETS's
newly appointed director of disability services, Loring
Brinckerhoff. “I'm not prepared to say it's geing o go
away overnight.... My gut feeling is thet it may well be a
Section 504 vieladon.” Ves, that's the same .Loring
Brinckerhoff who rccently tesigned under pressure by
Jon Westing from his B.U. sinecure. “Isn’t it ironic,”
muses Brinckerhoff, “I'm told by Boston University thar
I'm unqualified to do my job. Yet here I am—at the
biggest testing agency in the world—determining
accommodations for hundreds of thousands of people
with dizabilides.”

f course, a legally recognized disability means

more than just extra time on tests—or even

extra privileges in the classroom. Under the
Individuals With Disabilides Education Act, a
diegnosis of L.D. also qualifies a child for an Individual
Education Program=—a handcrafied - educational pro-
gram, replete with technogoodics and other kinds of
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specialized attention. The law, which states that “all chil-
dren with disabilities" ought to have available to them “a
free and appropriate public education,” encourages par
cnts to be bound' not by what the school district can
offer, but by what they think their child needs. It specifies
that, in the event that the parents don't care for their
child's IEP, the local school.district must convene a ®an
impartial due process hearing'-a trial-like procecding
in which both parties have the right to be represented by
2 lawyer, the right 10 subpoena, cenfrant and cross-
examine witmesses, and the right to present evidence. [fa
school district loses the due process hearing, it must pay
the parents” attorneys' fees, The resuitl, says Raymond
Bryant, dircctor of special education for Maryland’s
Montgomery County public schaools, has left school dis-
tricts vulnerable to parental tactics bordering on extor-
tion. “It used to be that kids didn't try hard enough, or
didn'rwork hard enough,"” says Bryant. “Now, it's ADD or
L.D.... They want their child to rcad half the material.
They want him to do half the homework. They don't
want him to take the same tests. But guecss what? They
wanthimao get the same grades!”

n prosperous, sun-dappled school districts around
the country, exotic new learninig disabilities are
popping up, each requiring its own costly cure. In
Orange County, where "execudve funcion disor-
der™ {diificulty inltating, organizing and planning
behavier) reigns, parenis have begun demanding that
schools foot the bill for horseback riding lessons, “This
is now supposed to be the way to help kids with EFD,”
says Peter Hartipan, superintendent of the Saddleback
Unified School District. “There’s some stable in the
area that they all go to.” In Holliston, Massachusetts,
parents of children with Attention Deficit/Hyperactivity
Disarder hanker for a trendy pew trcatment -called
“educational kinesthesiology,” a sort of kigdie Plates
for angst-ridden tots. "Unfertunately, the treatment can
only be done by a, quote, licensed educatjpnal kines-
theslologist,” sighs Margaret Reed, special-ed adminis-
trator for Holliston Public Schools. “And it scems
there’s only one in the district. And she charges $50 an
. hour.”

Sometimnes, it seems, the problem is less inattentive
‘children than-overattentive parents, many of whom are
unwilling’ to belicve their progeny is less than perfect.
Consider the case of Michacl F., whosc plight was
thrashed outaclength ata 1996 hearing after his parents
expressed discontent with his Individual Edueation Pro-
gram. Michael, then a hinth grader, was thriving at his
high school~earning As in honors courses and demon-
strating “overall cognitive funclioning in the very supe-
rior range (99th percentile).” He had alio written a
book, played in the school band and, according to the
hearing officer, “successfully comnpleted bar mitzvah
uaining.”

At the hearing, it emerged that Michacl did all of this
whilc fighting off the ravages of “attendon deflcit disor-
der, language-based specific learning disabllities, neuro-
motor dysfunction, and tactile sensifvity,” These

.

numerous handicaps had made Michacel] eligible for u
generous dose of special-education services. Under the

terms specified in his IEP, Michael received three and
three-eighths hours a week of special tutoring; extra
time on homework assignmenis and teats; "allowance of
standing up, stretching and/or walking around jn class”,
“permission to chew gum or hard candy w help him
concentrate and focus™; “sitat assignmenus in ¢lose prox.
imity to the teacher™ and “access to a tape recorder,
transcripts of lectures, oudines and notes and/or a lap-
top computer if nceded.” Now Mr. and Mrs, F. wanted
even more. Michael’s low grade on his Honors Geome-
try midterm, they argued. at the hearing, revealed evi-
dence of a new, previously unsuspected disabiliry
"with the conccpts of quadratic equations and the
Pythagorean theorem.” a'hcy blamed the school for
numerous “procedural viglauon(s],” including -“failure
to pursue a math reevaluation of Michael™ after he
received a 65 on his midterm, Now, they raid, their son
would experience “substantial regression” over the sum-
mer, unless his high school saw fit to furnish him with
“extended summer programming in the form of math
tutoring.”

This, the hecaring officer would not do. True, she
wrote, Michael's poor showing on his gecmetry
midterm might well be “related to his learning dis-
ability and/or ADD.” On the other hand, she bold-
ly venwured, it could also be that "math remains a sub-
ject where Michael will not receive As in an Heonors
track.”

nsconced in his pleasanty swffy office, an

Anglophile’s fantasy of elephant ear plants and

bas-rclief cornucopias in carved woeod, Jon

Westling awairs the decision of Judge Patti B.
Saris. He is resigned to the knowledge that, whatever
is decided, the learning-disabled activists and their
supporters will regard him as a villain. *This is a cause
where the support and commitment verges almost on
fanaticism,” he says, puffing on ene Marlboro Light,
then another, “And whenever you have less than igcal .
science coupled with somcthing close w fanadcisin,
you can move beyond appropriate use into arcas of
abuse,”

The students say that, whatever the outcome, the liu-
gation has salved their faltering self-csteem. Ben Freed-
man, a 2l-year-old senigr who hax maintained a 3.6
GPA despile a reading and writing disability and dys-
graphia, likens his crusade wo the civil rights movement
of the 19605, “l don't want to compare myself to Dr.
King, but there are great similarities,” he says.

Anne Schneider, too, says she’s achieved closure on
the whole rcgrcu.able incident, To the wue belicvers, it
seems, there's an explanation’ for cverything; and it's
usually the same explanation. “I've been thinking about
Jon Westling,” she tells me one evening. “For all his
bragging about his Rhodes scholarship, he didn't do
the ﬁnaf paper. He's not a finisher.” Schneider lets out
a rcfleetive sigh, “To tell the truth,” she says, “I've
always thought: learning disability.” »
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Questions for All Candidates
1. Which current Supreme Court Justice do you most admire, and why?

2. What Judge or Justice has most influenced your thinking concernmg
the constitutional separation of powers, and why?

3.  What does the discretionary power of thejudiciary mean to you?

4. Which Judge has served as a model for the way you would want to
conduct yourself as a Judge, and why?

5.  Which law review article or book has most influenced your view of the
law?

6. What role do you think legisiative history - by which | mean the
various committee reports, hearing transcripts and floor statements —
should play in the interpretation of the text of a statute?

Additional Questions for Judge Sotomayor

1.  You appear to have been critical of mandatory minimums and the
sentencing guideiines. Do you think federal judges should have
greater discretion in sentencing? Are there other areas in which you
think federal courts should have additional discretion?

2. Atthe hearing, you mentioned that you recently concluded the trial in
a case called Holmes v, Artuz, which involved a prisoner who was
removed from his food service job because he was an cpen
homosexual. Did you ever rule on a motion for summary judgment or
a motion for a directed verdict in that case? If so, how did you rule?

3. In your 1995 opinion in Holmes v, Artuz you appear to reject a
qualified immunity defense, at least in part, on the ground that the
prison officials had not provided a rational basis for the plamtlff'c
removal. Is that a fair reading of your opinion? Did the qualifieq
immunity issue resurface later in the litigation? If so, how did you
rule? :
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4. Inyour 1995 opinion in Holmes v. Artuz you deferred resolution of the
case In part to allow the Supreme Court to decide the Roemer case.
How did you feel that the Court’s resolution of that case might be

relevant in light of the standard for the application of qualified
immunity?

5. in your 1985 opinion in Holmes v. Artuz you read the pro se plaintiff's
complaint in the light most favorable to him and concluded that it
might be read to raise a substantive due process claim. What was
the precise substantive due process claim that you felt was raised by
the plaintiff's complaint, and what precedent supported that claim?
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FOLLOW-UP QUESTIONS FOR SONIA SOTOMAYOR FROM SEN. JEFF
SESSIONS |

Judge Sotomayor, in Holmes v. Artuz, 1995 U.S. Dist. Lexis 15926,
you noted that removing a prisoner from a prison job solely because he
had declared his sexual orientation may itself state a claim under 42
U.S.C. §1983.

1. In your legal opinion, is there a constitutional right to homosexual

conduct?

In the 1986 case of Bowers v. Hardwick, the Supreme Court ruled
that homosexual sodomy is not a constitutional right, and that a State
could criminalize homosexual sodomy. |

2. Judge Sotomayor, why did you mention the then pending Romer v.
Evans case but not mention Bowers v. Hardwick in your opinion and

order in Holmes v. Artuz? Isn’t Bowers v. Hardwick relevant to the
issue in Holmes v. Artuz?

In 1995, the Supreme Court ruled in Adarand v. Pena that all

government racial preferences are subject to the strictest judicial

scrutiny.
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3. Do you believe that the Adarand decision was correctly decided?

4. If confirmed, you will preside over maﬁy employment discrimination
cases as a federal judge. In a sunit challenging a government racial
preference, quota, or set-aside, will you follow the Adarand decision and
subject that racial preference to the strictest judicial scrutiny? |

5. In your legal opinion, is the Califb_rnia Civil Rights Initiative

constitutional?

6. Which current Supreme Court Justice do you most admire and why?
Which former Supreme Court Justice do you admire and why?

7. Is there a current law school professor or academic that youn strongly

admire?
8. You have been very critical of the federal sentencing guidelines.

Please provide a copy of every opinion or order in which you departed

downward from the guidelines as a federal district judge.
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QUESTIONS BY SENATOR STROM THURMOND REGARDING THE NCOMINATION OF
JUDGE SONIA SOTOMAYOR.

1. Judge Sotomayor, in response to one of my questions at the
nominations hearing on September 30, you stated that you do not
oppose mandatory minimum sentences for drug offenses. However,
during your sentencing of Louis Gomez and Victor Gomez on July
26, 1993, you stated: “I am deeply, personally sorry about the
sentence that I must impose. I hope that yours will be one
among the wmany that will convince our new president and Congress
to change these minimums. The only statement I can make is this
is one more example of an abomination being committed before our
sight.... [Tlhe laws require me to sentence you to the five-year
minimum.”

Aa. Have your views changed since 1993 based on subseqguent
Congressional action? If not, what did you mean when you said
that Congress should “change these minimums”?

B. What other examples of abominations were you referring

to?

2. During your sentencing of Daniel Gonzalez on July 12, 1983,
you stated: *I do hope that ... your family will appreciate that
we all understand that you were in part a victim of the economic
necessities of our society, but unfortunately there are laws that

I must impose.”

A. What did you mean when you said that the defendant was
a victim of economic_necessities?
B. Do you believe the economic circumstances of someone

who is convicted of a drug offense should be relevant in
determining their sentence?

3. You stated during your hearing that the jury found against
Darrow Holmes in his lawsuit against Superintendent of Securicy
Services in New York, Case No. 95 Civ. 2309 -{(8§S). I am aware
that you denied the government’s motion to dismiss the case. Did
the government later make a motion for summary judgment? If so,
did you issue a written order denying that motion? :

4. You are quoted in the New York Times on September 25, 199im
as saying that you were “very aware of the controversy
surrounding the guidelines” and that you expected to “experienea
some dislocation with them.” Please explain how and why you h;ve
had “dislocation” with the Guidelines.

5. In the same New York Times article, when asked whether

were “among those who sat on her hands rather than give [Jug{ice

Clarence Thomas] a standing ovation [at a Second Judicial 01r:u t

conference], you are quoted as saying, “I‘ll take the Fifth, =
A. Please explain exactly what you did and said at:

event in connection with Justice Thomas’s appearance 7

B. Please explain why your conduct was apparently
inconsistent with most of the audience.
C. When Senator Sessions approached this topic with you,

you stated that you did what you did because you did not wish to
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make a “political statement” through your actions. However,
didn’t your conduct, which was apparent}y inconsistent with most
attendees, actually constitute a “political statement”?

CLINTON L IBRARY PHOTOCOPY



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
003. fax Sonia Sotomayor to Amy Jimenez; re: Responses to Revised Follow- 10/08/1997 P2, P5

Up Questions for Sonia Sotomayor (11 pages)

COLLECTION:

Clinton Presidential Records

Counsel's Office

Doug Band

OA/Box Number: 12689
FOLDER TITLE:

Sotomayor - Miscellaneous [2]

2009-1007-F
jpl1532
) RESTRICTION CODES

Presidential Records Act - [44 U.S.C. 2204(a)) Freedom of Information Act - {5 U.8.C. 552(b)]
P1 National Security Classified Information [(a)(1) of the PRA] b{1) National security classified information [(b)(1) of the FOIA]
P2 Relating to the appointment to Federal office [(a)(2) of the PRA| b(2) Release would disclose internal personnel rules and practices of
P3 Release would violate a Federal statute [(a)(3) of the PRA| an agency [(b)(2) of the FO1A]
P4 Release would disclose trade secrets or confidential commercial or b(3) Release would violnte a Federal statute [(DX3) of the FOIA]

financial information [(a)(4) of the PRA] b(4) Release would disclose trade secrets or confidential or financial
PS5 Release would disclose confidential advice between the President Information [(b}4) of the FOIA]

and his advlsors, or between such advisors [a)(5) of the PRA] b(6) Release would constitute a clearly unwarranted invaston of
P6 Release would constitute a clearly unwarranted invasion of personal privacy [(b}6) of the FOIA)

personal privacy [(a)(6) of the PRA} b(7) Release would disclose information compiled for law enforcement

purposes [(b}(7) of the FOIA]
C. Closed In accordance with restrictions contained in donor's deed b(8) Release would disclose Information concerning the regulation of
of gift. financial institutions [(b)(8) of the FOIA}
PRM. Personal record misfile defined in accordance with 44 U.S.C. b(9) Release would disclose geological or geophysicat Information
2201(3). concerning wells [(bX9) of the FOIA]
RR. Document will be reviewed upon request. CLINTON LIBRARY PHOTOCOPRY



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE

004. fax Sonia Sotomayor to Sheila Joy et al; re: Draft Responses (10 pages) 10/08/1997  P2,P5
COLLECTION:

Clinton Presidential Records
Counsel's Office

Doug Band
OA/Box Number: 12689
FOLDER TITLE:
Sotomayor - Miscellaneous [2]
2009-1007-F
ip1532

RESTRICTION CODES

Presidential Records Act - |44 U.S.C. 2204(a)}

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [(a)(2) of the PRA]

P3 Release would violate a Federal statute [(8)(3) of the PRA]

P4 Release would disclose trade secrets or confidential commercial or
financlal information [(a){(4) of the PRA]

PS5 Release would disclose confidential advice between the President
and his advisors, or between such advisors [a)(5) of the PRA]

P6 Release would constitute a clearly unwarranted Invasion of
personal privacy [(a)(6) of the PRA]

C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - [5 U.S.C, §52(b)]

b1} National security classified information |(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(b)(2) of the FOIA]

b(3} Release would violate a Federal statute {(b)(3) of the FOlA]

b(4) Release would disclose trade secrets or confidential or linancial
information [(b)}(4) of the FOIA]

b{6) Release would constitute a clearly unwarranted invasion of
personal privacy [(b}6) of the FOIA]

b(7) Release would disclose information compiled for law enforcement
purposes [(b)(7) of the FOIA]

b(8) Release would disclose information concerning the regulation of
financial Institutions [(b)}(8) of the FOIA]

h(9) Release would disclose geological or geophysical information

concerning wells I(mey P"DTW



LUs07287  YUE 14:30 FAMA 202 014 pO2w LDUJ ULA

U. S. Department of Justice

Office of Legislative Affairs

Office of the Assisant Anomey General

DATE:
TO:
FAX:
FROM:
PHONE:
FAX:

PAGES:

SURJIECT:

Washingion, D.C. 20530

Exdzte, 7. 195

4- 2424 Y-4ye

Nancy Scott-Finan

202-514-3752

202-514-4482

9
I AR——

CL INTON L IBRARY PHOTOCOPY

[T RVIT Y



Withdrawal/Redaction Marker
Clinton Library

DOCUMENT NO. SUBJECT/TITLE DATE RESTRICTION
AND TYPE
005. fax Sonia Sotomayor to Nancy Scott Finan; re: Draft Responses (14 10/07/1997 P2, P5
pages)
COLLECTION:

Clinton Presidential Records
Counsel's Office

Doug Band
OA/Box Number: 12689
FOLDER TITLE:
Sotomayor - Miscellaneous [2]
2009-1007-F
jpi532

RESTRICTION CODES

Presidenttal Records Act - [44 U.S.C. 2204(a)]

P1 National Security Classified Information [(a)(1) of the PRA]

P2 Relating to the appointment to Federal office [{a)(2) of the PRA]

P3 Release would violate a Federal statute [(a){3) of the PRA]

P4 Release would disclose trade secrets or conflidential commercial or
financial information {(a)(4) of the PRA]
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b(1) National security classified information [{b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency [(bX2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]

b(4) Release would disclose trade secrets or confidential or financial
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Questions for All Candldates
Which current Supreme Court Justice do you meost admire, and why?

What Judge or Justice has most influenced your thinking concemmg
the constitutional separation of powers, and why?

What does the discretionary power of the judiciary mean to you?

Which Judge has served as a maodel for the way you would want to
conduct yourself as a Judge, and why?

Which law review article or book has most influenced your view of the
law? '

What role do you think legisiative history — by which ( mean the
various committee reports, hearing transcripts and floor statements —
should play in the interpretation of the text of a statute?

Additional Questions for Judge SQtomayor

You appear to have been critical of mandatory minimums and the
sentencing guidelines. Do you think federal judges should have
greater discretion in sentencing? Are there other areas in which you
think federal courts should have additional discretion?

At the hearing, you mentioned that you recently concluded the trial in
a case called Holmes v, Artuz, which inveolved a prisoner who was
removad from his food service job because he was an open
homosexual. Did you ever rule on a mation for sumrmary judgment or
a motion for a directed verdict in that case? If so, how did you rule?

in your 1995 opinion in Helmes v, Artuz you appear to reject a
qualifled irnmunity defense, at least in part, on the ground that the
ptison officials had not provided a rational basis for the plaintiffg
removal. Is that a fair reading of your opinion? Did the qualifiag
immunity issua resurface fater in the litigation? If so, how did ynu
rute? ;

oPY
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.4,  Inyour 1995 opinion in Holmes v. Artuz you deferred resolution of the
case In part to allow the Supreme Court to decide the Roemer case.

How did you feel that the Court's resolution of that case might be
relevant in fight of the standard for the application of qualified

immunity?

5. In your 1995 opinion in Holmes v, Arfuz you read the pro se plaintlff's
complaint In the light most favorable to him and concluded that it

might be read to raise a substantive due process claim. What was
the pracise substantive due process claim that you felt was raised by
the plaintif®s compiaint, and what precedent supported that claim?
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FOLLOW-UP QUESTIONS FOR SONIA SOTOMAYOR FROM SEN.
SESSIONS

Ms. Sowrmayor, in Holines v. Arjuz, 1998 U.S. Dist. Lexis 15926, you
noted that removing a prisoner from a prison job solely because he had
declared his sexual orientation may irself staie a claitn under 42 U.S.C.

§1583.

1. In your legal opinion, is there 2 copstimtional right 1o homosexual

conduct?

In the 1986 case of Bowers v. Hardwick, the Supreme Court ruled that
homosexual sodomy is not a constitutional right, and that a State could

criminalize homosexual sodomy.

2. Ms. Sowomayor, why did you mention the then pending Romer v, Evans
case but not mention Bowers v, Hardwick in your opinion and order in
’ .

In 1995, the Supreme Court ruled in Adarapd v. Pepa that all government
racial preferences are subject to the strictest judicial scrutiny.

3. Do you believe that the Adarand decision was correctly decided?

4. If confirmed, you will preside over many employment discrim.iﬁaﬁbn cases
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as a federal judge. In a suit challenging 3 government racial preference,
quota, or set-aside, will you follow the Adarapd decision and subject that
racial preference to the strictest judicial serutiny?

5. In your legal opinion, i3 the California Civil Rights Initative

constinutional?

6. Which current Supreme Court Justice do you most admire and why?
Which former Supremne Court Justice do you admire and why?

7. 1Is there a current law school professor or academic that you strongly

admire?
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QUESTIONS BY SENATOR STRCOM THURMOND REGARDING THE NOMINATION OF
JUDGE SONIA SOTOMAYOR.

1. Judge Sotomayor, in response to one of my guestions at the
nominactions hearing on September 30, you stated thac you do nor
oppoge mandatory minisum gsentences for drug offenses. Howaver,
during your sentencing of Louis Gomez and Victor Gomer on July
26, 1993, wyou stated: “I am deeply, perscmally sorry abouc the
aentence that I must inmpose.... I hope that yourse will be one
among the many that will convincs our new president and Congress
to change there mininume. The only statement I can make is this
is one more example of an abomination being committed before our
sight.... [Tihe laws require me to sZentence you to the five-year
minimum. ¥ '

. Have your views changed since 19%3 kased on subsequent
Congressional action? If not, what did you mean whan you said
that Congress should "change thege minimume”?

B. what other exampleg ¢f abomipnations were you referrcing

te?

2. During your sentencing cof Daniel Sonzalez on July 12, 1823,
you stated: *I do hope that ... your family will appreciate that
we all understand that you were in part a vicrim of the economic
necegsities of our sgociety, but unferrvunately there are laws that

I musc ilmpose.”
A What did you mean when you said chat the delfendant was

a victim of economic necessicies?
B, Do you believe the eccnomio clrcumstances of someone

whe is convicted of a drug offense should be relevant in
determining their sentence? '

3. You srated during your hearing that the jury found against
Darrow Holmes in hiz lawsuit againat Superintendent of Securicy
Services in New York, Came No. 95 Qiv. 2309 (88). I am aware
that you denied the government’s motion to dismise the case. Did
the government later make a motion for summary judgment? If€ so,
&id you iscue a wrirtten order denying that wmocion? :

4. You are gueored in the New York Timag on September 25, 1533
aB saying that you ware “very aware of the coatroversy S
surrounding the guidelineg~ and that you expacted to “experiengse
some dislocation with them.” Flease explain how and why you have
bad “dislocation” wirh the Guidelines. B

5. In the game New York Timesg article, when asked whetheZ you
were “among those who sat on her hande rather than give [Justice
Clarence Thomas) a ecanding ovation [at a Second Judicial,citﬁgit
confersncal, you are guoted as saying, “I’'1l rake the Fifgh.”

A, Please explain exactly what you did and said at ghag '
event in connection with Juatice Thomas’s appearanee. ... .- .

B. Please explain why your conduct was apparently
incensistent with most of the audience. : e :

c. When Senator Sessions approached this tople with you,
you stated that you did what you did because you did not wish to
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. make a “political statement” through your actioms. However,
- didn 't your conduct, which wap apparently inconsigtent witch most
attendees, actually constitute a “political statement”?
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TERRILL D. ALERIGHT INDIANARPOLIS

[EIELF1 BTYYY FORT WAYNE
EOUTH BEND
ELKHART

WASHINGTON, D.C.

October 6, 1957

Hon. William Jefferson Clinton, Esq.
President, United States of America
1600 Pennsylvania Avenue
Washington, D.C. 20500

Attention:

Mr. Charles Ruff

Mr. Jonathan Yarowsky

Mr. Michael O'Connor

Mr. Douglas J. Band

Office of Counsel to President
Room 130

Old Executive Office Building
Washington, D.C. 20502

Re:  Nomination of Kermit E. Bye to the United Siates

g:gg;{ of A_;!pgals 101 ;hg Elgh{h g.gr_guu

Dear President Clinton:

This lerter is written in support of the proposed nomination of Kermit E. Bye to
the United States Court of Appeals for the Eighth Circuit.

As a past President of the Indiana State Bar Association and a member of the

Executive Council of the National Conference of Bar Presidents, I have had the opportunity to
work extensively with Mr. Bye over the course of the last four years. Our work has covered a
wide range of subjects, both substantively and professionally. It is my considered opinion that
Mr. Bye would make an excellent selection to the Eighth Circuit Court of Appeals vacancy. He
posseases keen insights into complex issues and {s able 1o sort through those issues in a careful
and thoughtful manner. Moreover, he would bring to the position the highest sense of integrity
with an appropriate mix of judicial temperament.
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Hon. William Jefferson Clinton, Esq. “2- October 6, 1997

As a member of the American College of Trial Lawyers, and one who has an
intense interest in the quality of our federal judiciary, I wholeheartedly support the candidacy of
Kermit Bye and urge your appointment of him to the position.

Very truly youss,
Terdll D. wizht
TDA/pth
Via facsimilc transmission
United States -

ODMAPCDOCSINDOCS M 14201

CLINTON L IBRARY PHOTOCOPY



: - [gool
1u/06/797 MUN 18:21 FAX

m

i

Office of Policy Development

United States Department of Justice
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nsmclot Alfonss O'Amalo, & la derecha, prasanta y niogis ania wi comilié sonaialal 8 103 ysces

= sar conaldersdos pare su

nmsagidn. Dasde lo Ixquierds, Cherles Sirsgues, Is pusriomiquefa Sonls Botomayor, Riohard Cueay y D'Amato.

uerte interrogatorio a la juez federal

L EONOR MULERO
¥R NUEVO DIA

'AESHINGTON - La Camisidn de lo Juridico del Senado
el & &8 jusz fedaral Sonla Sctomayor & un fuerte interoga-

@n 'a sudienclsa plblicas pars eu confimaeeclén coma
a «dal Segundo Clreuito Federal de Apslacionse de Nueva

1 €KSomigidn queria saber 8 posiclén de |a Jusza en los
Wwo>a da, 103 derechos da 103 homosexuelas, $i habla saluda-
! frez del Tibunal Supreno Clarence Thomes y eu opinlon
'a Vas Quins de sentancles fedaralea pars c8scBs criminalas,
0 obmtante, Sotomeyor, jusza del Triunal de Distto de
vem Yorx, pareciG contastar aiwadaments lse preguntas,
nEg de (es cusles tanlan qua ver gon decisiones que la
dea habola tomado en varoa casos judicialee.

oleamayor fue preseniada por el senador repubiicano por
ves York, Afonae D'Amato, qulan habld a favor de ia
firenacidn de la juez tambin A nombre de su colega damé-
8 7o 81 astado, Daniel P. Moynihan. D'Amato eoments que
yrayor e sentaba frene a 1a-Comigibn de o Juidico por

W da vaz eh manos de cnoo anag, Le primera fus cuando

n-Qminada para juaza del Yibunal de Distrito.
| =28 conflmmada por 6! Senado, Setomayor $a convenird en
Wianéra mujer pueridrdquafia que ocupe una $ile en un
ur@l Fadortl de Apelacionss, Actualmerts son [uaces de
uE1Q los pusromiquenca José Cabranes, {ambién del Se-
4w Clrcuito de Nuasva Yark, ¥ al jusz presidente dal Tribunal-
Ap>slaciones det Primar Circulto de Boaton, Juan Torruelaa,
39 SENADORES republicanos Strom Thiymond, de Caro-
cfal Sur; Jetf Sessions, de Alabamg; y John Ashoroh, de
scwrl, e higisron muchas méas pregunias & Sotomayor que &l
) =andidate pem juez de Apglacionss, Ronald1ss Glim

an,; .

quien Ifa &l Sexto Circuito de Tanesl. ..

Setslona Iayé un passje de una decleibn de un ¢aso en &
que Solomayor lamantd fensr qua imponara & un aousado la
genlencia gua astablecian las guias do aentencla {sderalas,
Ece paaa}f parecia Gonlradscir las declaraciones que.3olo-
mayor hebla hecho anter an [a audiencia, sn & asniido da que
esld de acusido con len gulas de sentencla. Satomayor le
aclard & Sessions que el caso data de 1883, ntes de que &l
Congraso hubisra enmendado 1a sy pare proveeris A 108 jueces
la nharnatis‘a de eafiree ds las guias @ la hore de imponer
santenciealEn ¢f caso Lula Gomaz, el sentenclado cometia su
primer delfia y ella lamentd tener que Imponeda una entencla
aita.. ‘Paro hice lo que. la By requind”, sxpresd 1a jueza 3aio-

" mayor & los ssnadores.

"Nunca he dicho que eateha deacontenta can los minimibs

de sentencia mandatoroe. Quizés astuve descontenia en algy-

nos momentcs™', senald a jusz pare afimar que Ces en (as
gulss de sentencia, Las guisa de senencla fadéralas edisble-
cen minimos y maximos de pena depandlendo dal dallio y, par
slemplo én 108 casos de dtogas, a pena dapande da A cuantia
de la droga que ae lrafich o 3¢ conspkd pura traficer.

Saesions citd un ertieulo del dlario The New York Times que
sefialaba que Sotomayer so ampand en .la quinia enmienda
cuando ae le preguni¢ @i hebla eplaudide &l juez Thomes
cuando éate Visit6 8l Segundo Citouno. La jusz indicd que no |e

contastd 8t periodico porque no debe inMiscuirgs &n agurntos

de core politco,
PERO CUANDO Sasslons le pragumd, Sotomayor contasto
que Thomaa 83 6U jUSZ SUPLNOT ¥ qUe 8a levarté (a ealitdaio).
Thomas, e Unico juez supremo sfroamaricAna, fus confimado
para juez del Supremo en madio de las candentas acusaciones
de (g abogada Anlta M de qua & i habid acasado sexual.
mante, T A N kI O .

oo 'OWYSZ L0 L6-10-01
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juoces & sat considerados parw #u

macién. Deasde ip izquisrda, Chorles Giragues, Ie pusniomfquefis Sonis Setomayor, Rishard Cusay y D'Ameto,

uerte interrogatorio a la juez federal

LEONOR MULERO .
NUEVO DIA

'ASHINGTON - La Camisidn da 1o Jurldico del Senado
elid a la juaz federal Sonla Sotomeyor & un fuerte interroga-

en 1a sudienciea plblicas para su confimacion coma
a dal Segundo Clreuito Federal de Apalacionea de Nuava

1 Comigldn querla saber ta posicldn de la jusza en los
\toe de [0 derechos de (03 homosexualas, si habla saluda-
| Juez del Trbuna! Supremo Clarence Thomas ¥ su opinlan
'a las Quias de sentencles fedaralea para casos criminalas,
0 obwtante, Sotomayor, jueza del Tribunal de Diettio da
vh York, parecid conlestar atinedamante las preguntas,
nas de |3 cuales tanlan que ver con decisicnes que la
da habla tomado en varoe cesos judicialea.
alomayor fue praseniada por el genador republicanc por
va York, Alfonse D'Amato, quian habld = favor de ia
firmacidn de [a Juez tambian & nombre de su colega demé-
a por su astado, Danlel P. Moyninan, D’Amato comentd que
ymeyor 58 seitaba frents a ja Comisibn da lo Jurdico por
unda vaz en manos da cnoo atos, La primara fue cuando
nominada pard Juaza del Tribunal'de Distrito.

| ea conflnmada por & Senado, Setomayor sa conveniré en
wimers mujye pusrtordquefia que ocupe una sjle en un
ungl Fedary do Apelacionas, Actuaiments son juaces dea
uitQ los pueriomiquenos José Cabranea, {amblén del Se.

40 Circuito de Nueva York, y ol jusz prasidente dad Trlbunal:

Apelaciones del Primer Circuhto de Boaton, Juan Towuelas,
09 SENADORES republicanos Strom Thirmond, de Caro-

dal Sur; Jeff Sassions, de Alabams; y John Ashoroft, de

sourl, le hicieron muchas mas preguntas & Sotomayor qus al

» candidaro para jusz de Apelacionss, Ronald10'Qliman,.

quian Ife & Sexo Circyito de Tanesl.

Sagslons Iayé un passje de una decleibn de un casc en .e{'

us Sotomayer lamentd tenar qua- imponans & un asusado 1a
gemencia ua establecian las guiaa de mantencla fadersles,
Ece pasejé paracia contradecir las déoleraciones que.Soto-
mayar habla hecho antes an la audlencia, an & esntido da que
eald de mcusido con faa guiad de gentencla. Sotomayor la
aclard B Sessions que el caso data de 1883, entas de que el
Congreso hubiera enmendado 4 Iy pars proveerls & koo judces
la altamatn‘n de aaliree de las guias @ la hore ds imponer
serisnciea.En e) ceso Lula Gémez, ol sentanclado cometa su
primer deino y ella lamentd (sner que Imponera una genlencla
alta. "'Pero hicalo qua fa 1oy requidd”. sxpresd a jueza Soto-

" mayor & los $enadores.

"Nunca he dicho que €staba descononta con 108 minimbis

da gentencia mandatodos. Quizds estuve desconiente en aigu-

nos momentca™, sensld fa jusz para afirtnar qua cres ¢n las
gulss de sentencia, Laa gulss de sentencla fadereles edtabie:
cen minimoa y maximos de pena depandlendo del dalilo y, par
ajemplo an Ioa casos de drogas, [a pena dapands da la cuantia
de la droga nus 8e iraficd o so consphrd pua tuficar.

Ssasions cild un articulo dsl digrio The New York Times que
safalaba que Sotomayor se ampard en la quinia enmisnda
cuando ae le pragunid i hebla eplaudide al juez Thomas
cuando Gate Viaitd 8) Segundo Cirouto. La jusz indich-que na le

contastt al periddico porque no debe inmiscuirgs an asuntos

de corle politico,

PERO CUANDO Sasslons le pragumd, Sotomayor contastt

. que Thomas 88 6ul jusZ supenior y que ea lavarto (s ealudano).

Thomas, el umco jusz supramo sfrogmaricana, fue confimado
para juez de! Supremo en madio de las candsnias acusaciones
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| PAGE 6
3RD STORY of Level 1 printed in FULL format.

Copyright 1992 The New York Times Company
The New York Times

September 25, 1992, Friday, Late Edition - Final

NAME: Sonia Sotomayor

SECTION: Section B; Page 16; Column 3; National Desk; Law Page
LENGTH: 1516 words

HEADLINE: A Breakthrough Judge: What She Always Wanted

BYLINE: By JAN HOFFMAN

BODY : ‘
The views from Pavia & Harcourt's 12th-floor offices in midtown Manhattan are

commanding, and the carpeted halls, in soft pastels, are adorned by modern
Italian paintings. But Sonia Sotomayor, a partner at the commercial litigation
firm, was boxing up her things the other day to take ancother job. The new one
comes with a pay cut, scant carpeting, dingy lighting and a room without a view.

Ms. Sotomayor is thrilled.

"I've gotten letters from people who remember me in grammar school saying
that this is what I wanted," she said.

What Ms. Sotomayor has wanted was to be a judge. Next Friday she is teo take
the oath for a seat on the Federal court of the Southern District of New York,
the first Hispanic American to do so. She will alsc become one of seven women

among the district's 58 judges.

But what attaches to her name in legal circles is less her breakthrough
status than incredulity: Many of her colleagues say that in a time of skepticism
about the quality of judicial appointments, Ms. Sotomayor seems too good to be

true.
A Child of From the Projects

Cn paper, she comes across as a classic overachiever -- a child from the
Bronx housing projects who graduated summa cum laude fxom Princeton, became an
editor of the Yale Law Journal at Yale Law School, spent five years as a
prosecutor with the Manhattan District Attorney, then developed her substantial
civil practice as a commercial litigator.

But it was her pro bono activities that an admiring Senator Edward M. Kennedy
of Magsachusetts praised during her wrinkle-free confirmatien hearing before the
Senate Judiciary Committee in June.

For 12 years she was a top policy maker on the board of the Puerto Rican
Legal Defense and Education Fund. She was also on the board of the State of New
York Mortgage Agency, where she helped provide mortgage insurance coverage to
low-income housing and AIDS hospices. In her leisure time she became a founding
member of the New York City Campaign Finance Board, which distributes public
money for city campaigns.
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Senator Daniel Patrick Moynihan of New York, who recommended Ms. Sotomayor
for the bench, gleefully recalled that when his judicial selection astaff first
suggested her name last year, they told him, "Have we got a judge for you!"

Not Every Inch Judicial

In person, with her round face and faint spray of summer freckles, Ms.
Sotomayor looks younger than her 38 years and, wearing dangling earrings and a
leather-and-gold bracelet, not every inch the judge. Neither does she have the
studied charm nor dazzle factor of many judiclal candidates who win accolades
from lawyers and politicians.

Hers is a cumulative impression. She is plain-spocken and direct, good-humored
but not exactly humorous. She is also seemingly without affectation, a trait
that colleagues say helps her move as comfortably among her wealthy European
clients as she does in her old Bronx neighborhood, where she recently returned
to live. (The Federal Bureau of Investigation advised her not to disclose it.)

"You know anybody who wants to buy my cheap apartment in Carroll Gardens?"
she asks in a street-scraped New York accent, referring to the section of

Brooklyn.

She moved because Carroll Gardens is not in her judicial district. The
courthouse isg in Manhattan, but even on a judicial salary of $129,000 -- modest
compared with the potential earnings of a law partner -- Ms. Sotomayor has
chosen moderation, and a longer commute from the Bronx, which is also in her
district.

"I've never wanted to get adjusted to my income because I knew I wanted to go
back to public service," she said. "And in comparison to what my mother earns
and how I was raised, it's not modest at all." She paused, as if watching a
slide show of memories, and laughed heartily. "I have no right to complain," she

said.

Her mother, a nurse who recently retired from her job at a methodone clinic,
raised Ms. Sotomayor and her younger brother, now a doctor, largely on her own.
"I saw her working, being the emotional and spiritual leader in our family, " Ms.
Sotomayor said. "She had almost a fanatical emphasis on education. We got
encyclopedias, and she struggled to make those payments. She kept saying, ‘I
don't care what you do, but be the best at it.' "

Her father, a tool-and-die worker with a third-grade education, died when Ms.
Sotomayor was 9. Both parents were from Puerto Rico, and because her father
spoke only Spanish, Ms. Sotomayor did not become fluent in English until after
his death.

She had intended to become the Puerto Rican Nancy Drew, girl detective. That
dream ended at the age of 7, when doctors told her she had diabetes and
suggested she pick a more sedate career. She got a new idea from an episode of
"Perry Mason" when a prosecutor character on the old television program said he
did not mind losing when a defendant turned out to be innocent because his job

was about justice.

"I thought, what a wonderful occupation to have," Mg. Sotomayor said. "And I
made the gquantum leap: If that was the prosecutor's job, then the guy who made
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the decision to dismiss the case was the judge. That was what I was going to
be. "

Even as she speaks of the courts as often the "last refuge for the
oppressed," Ms. Sotomayor, who has 400 cases awaiting her, defines a good judge
as one who "has the ability to absorb a new area of law quickly, and has a
commitment to take control of a case and move it forward."

When colleagues speak of her they emphasize her pragmatism. "I'm a
down-to-earth litigator, and that's what 1 expect I'll be like as a judge," she
said. "I'm not going to be able to spend much time on lofty ideals. I don't lose
sight of the fact that they're important, but I also don't lose sight that 95
percent of the cases before most judges are failrly mundane. The cases that shake
the world don't come along every day. But the world of the litigants is shaken
by the existence of their case, and I don't lose sight of that, either."

Indeed, while she speaks of the pressure to crash-learn the Federal Rules of
Criminal Procedure and the excitement of being fitted for black robes, she keeps
returning to "the anxiety and the texxor" that jeoining the Federal bench
provokes when she thinks of the sentences and fines she will have to issue.

"I don't get paralyzed by making decisions, but I fear the extent to which
I'll be tortured by the difficult decigions I'1l1 have to make," she said.

John W. Fried, her bureau chief when she was a prosecutor, attests to Ms. -
Sotomayor's decision~making capacity, noting how she would scrupulously search
for her own reascnable doubt before going forward with a case. Mr. Fried, now in
private practice, said she "was the brightest, most eager assistant I ever

worked with. "

Then he laughed, recalling that when he met Ms. Sctomayor she asked where the
courtroom was.

Although Ms. Sotomayor left the Manhattan District Attorney's office eight
vears ago, she remembers in detail the victims and the lasting effect that crime
had on them. "The saddest crimes for me were the cnes that my own people
committed against each other," she said. She has received letters from Hispanic
people from all walks of life expressing their pride in her confirmation. "I
hope there's somg greater comfort about the system to Hispanics because I'm -

there," she said.
Careful Responses

~ While Senator Moynihan is a Democrat, Ms. Sotomayor says she is politically
independent, and her chatty expansiveness shuts down when she is asked about
judicial philosophy. She allows that she is in the center. Then comes a tap
dance around any questions on specific topics, her mouth twitching in amusement,
her eyes bright, as if to say, "You're trying to cross-examine a cross
examiner?"

How did she react to a recent appeals court ruling that disqualified Federal
Judge H. Lee Sarokin from hearing a suit against tobacco companies because an
opinion of his about the case appeared biased?
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"I'm aware it will have an effect,” she said. "Some judges will feel they
don't have a right to be too pagsionate.®

When Justice Clarence Thomas was introduced at a Second Judicial Circuit
conference, was she among those who sat on her hands rather than give him a

standing ovation?
"I'1l take the Fifth," she said.

e

What does she think of the Federal Sentencing Guidelines, which many judges
regsent for limiting discretion?

"I am very aware of the contrxoversy surrounding the guidelines" and expect to
"experience gome dislocation with them."

So what kind of music do you like?

"Soft rock," the centrist replied.

Judge Jose Cabranes of Federal District Court in New Haven, a longtime mentor
who will be administering her oath, cautions that she will quickly find herself
leading "a much more isolated life than before.”

Ms. Sotomayor, who is divorced, said that becoming a judge is like Jjoining a

monastery. So she plans to spend this weekend before her swearing-in with
friends in New Orleans, the last such fling for a while.

Rocking out, your honor-to-be?

"Yeazh," she said, with a smile and a shrug, "I party."

GRAPHIC: Photo: "I'm a down-to-earth litigator, and that's what I expect I'll be
like as a judge," said Sonia Sotomayor, who is about to take the cath for a seat
on the Federal court of the Southern District of New York. She will be the first
Hispanic American and one of only seven women in the district. (Marilynn K.

Yee/The New York Times)
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