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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRlCT OF NEW YORK 

UNITED STATES COURTHOUSE 

f'OLEY SQUARE 

NEW YORK. NEW YORK 10007·1581 

October 8, 1997 

Hon. Orin G. Hatch, Chairman 
Senate committee on the Judiciary 
224 Dirksen Senate Office Building 
Washington, D.C. 20510 · 

Dear Mr. Chairman: 

Please accept the enclosed materials in response to the 
questions that have been posed to me by your colleagues. 

cc: Sen. Leahy 
tb 
encls. 
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RESPONSES TO GENERAL AND ADDITIONAL QUESTIONS FOR 
SONIA SOTOMAYOR POSED BY SENATOR JOHN ASHCROFT 

Questions For All Candidates 

I. Which current Supreme Court Justice do you most admire, and why? 

I have great admiration for Justice Sandra Day O'Connor. She has demonstrated 
the highest respect for the separation of powers, and for the sovereignty of the individual 
states. I have also been impressed by her meticulous consideration of precedent, and by 
her determination to approach each case on its individual facts. As a judge on the district 
court, I have made every effort to be guided by these same principles: to honor 
precedent, to respect the constitutional functions of the legislative and executive branches 
of our government, and to approach each case on its individual merits. 

2. What Judge or Justice has most influenced your thinking concerning the 
constitutional separation of powers, and why? 

Chief Justice Jolrn Marshall has most influenced my thinking concerning the 
constitutional separation of powers. Justice Marshall is frequently recognized as one of 
the greatest judges in our country's history, and for good reason. Marshall set the 
foundations of our Constitution in Marburv v. Madison, in which the Supreme Court, 
under Marshall's leadership,' decided that the power of each branch of government is 
based solely in the Constitution, and that no branch of government can expand upon the 
powers specifically delineated in the Constitution. 

3. What does the discretionary power of the judiciary mean to you? 

The federal courts can exercise discretion only to the extent authorized by 
Congress. In the Federal Rules of Civil Procedure, for example, Congress has directed 
courts to exercise wide discretion in structuring discovery to promote judicial economy. 
In numerous other areas, Congress has more narrowly circumscribed court discretion. Jn 
all cases, courts must honor those parameters set by Congress. 

;. i 

CLINTON LIBRARY PHOTOCOPY 

1@003 



10/08/97 15:26 FAX HON. SOTOMAYOR 

-----------------. ----·---------··-··-·----, 

4. Which Judge has served as a model for the way you would want to conduct 
yourself as a Judge, and why? 

I have many judicial. colleagues whom I admire. It is difficult for me to mention 
one without feeling as if I have unfairly overlooked numerous others. I mention only the 
Honorable Leo Glasser of the Eastern District ofNew York, however, because he was a 
friend to me before I joined the bench. Knowing Judge Glasser on a personal level, I am 
aware of his extraordinary commitment to family, and of his passionate love of the law. I 
have always sought to emulate these qualities, and I have tried to devote the same time, 
care, and attention that Judge Glasser brings to the cases before him. 

5. Which law review article or book has most influenced your view of the law? 

I have an extensive background in intellectual property, and have been most 
impressed by Ninimer on Copyright, a comprehensive, insightful and authoritative 
treatment of the complex issues permeating this area of the law. 

6. What role do you tlifnk legislative history -- by which I mean the various 
committee reports, hearing transcripts and floor statements -- should play in the 
interpretation of the text of a statute? 

First and foremost, a statute should be interpreted and applied according to its 
unambiguous plain terms. Irideed, legislative history should be consulted only in those 
rare instances in which the text of a provision is truly ambiguous, and in which precedent 
has failed to elucidate its meaning. Even in these unusual situations, judges must exercise 
great care to ensure that the statements of intent they rely upon accurately reflect the 
Congressional will, and do not more narrowly reflect the views of an individual legislator. 

Additional Questions For Judge Sotomayor 

1. You appear to have;' been critical of mandatory minimums and the sentencing 
guidelines. Do you.think federal judges should have greater discretion in 
sentencing? Are there other areas in which you think federal courts should have 
additional discretion? 

As I explained during the hearings held on September 30, I value the Sentencing 
Guidelines -- with their mandatory minimwns -- as an important tool in avoiding arbitrary 
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results, and as a valuable means of ensuring that the community's standards are reflected 
in sentencing. Before the adoption of the safety valve provision by Congress, however, it 
was my view -- and the view of the Judicial Conference -- that the Guidelines and 
mandatory minimums could be revised to address more fairly those cases involving 
nonviolent first time offenders. Congress agreed with these concerns and passed the 
safety valve provision in 1994. 

It is, of course, solely the prerogative of Congress to make any additional changes 
to the Guidelines, or its mandatory minimums, that it deems necessary or desirable. Since 
Congress passed the safety valve, in 1994, I am not aware of any remaining class of 
individuals for whom I believe modifications are advisable. As I have throughout my 
time on the bench, I will continue to apply the mandatory minimums, and the Guidelines, 
and all laws, in whatever manner prescribed by Congress. 

2. At the hearing, you mentioned that you recently concluded the trial in a case 
called Holmes v. Artuz, which involved a prisoner who was removed from his food 
service job because he was an open homosexual. Did you ever rule on a motion 
for summary judgment or a motion for a directed verdict in that case? If so, how 
did you rule? 

The defendant prison officials in Holmes did not move for summary judgment. 
During trial, however, I indicated to the parties that even if the jury were to return a 
verdict in plaintiffs favor, defendants would have had a strong basis for reasserting their 
clairo of qualified inirnunity. At the close of the plaintiffs case, the defendants moved for 
a directed verdict. I reserved decision pending the jury's detennination on the potentially 
dispositive factual questions, i.e., whether the defendant prison officials did in fact 
remove the plaintiff from his work assignment without his consent and whether there was 
a genuine security concern motivating defendants' actions. By returning a verdict for the 
defendants on the first of these issues, the jury obviated any need for me to reach the legal 
questions implicated by the issue of qualified immunity. Based on the jury's verdict, I 
entered an order dismissing the action. 

3. In your 1995 opinion in Holmes v. Artuz, you appear to reject a qualified immunity 
defense, at least in part, on the ground that the prison officials had not provided a 
rational basis for the plaintiffs removal. Is that a fair reading ofyour opinion? 
Did the qualified immunity issue resurface later in the litigation? If so, how did 
you rule? 

In rejecting the motion to dismiss filed by the defendants in Holmes, I did not find 
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the defendants' proffered security concerns to be unreasonable or irrational. I was not 
pennitted to make any detennination as to the factual merits of the defendants' arguments. 
In considering the motion to dismiss, I was instead obligated to treat the plaintiff's 
allegations as true. Accordingly, I had no basis -- in the context of the motion before me 
-- for rejecting the plaintiff's claim that the defendants had removed him from the food 
line based solely upon their discriminatory animus towards homosexuals and not because 
of any genuine concern for prison security. 

With respect to the issue of qualified immunity, please refer to my response to 
Question 2. 

4. In your 1995 opinion in Holmes v. Artuz, you deferred resolution of the case in 
part to allow the Supreme Court to decide the Romer case. How did you feel that 
the Court's resolution of that case might be relevant in light of the standard for the 
application of qualified immunity? 

As I explained in my answer to Question 3, I rejected the motion to dismiss 
entered in Holmes specifically because I was under an obligation to accept plaintiffs 
allegations as true. Under,w~ll settled Supreme Court precedent, cited in Holmes, 
discrimination lacking any rational basis, as alleged by the plaintiff, is a clear violation of 
the equal protection clause. For this reason, I could not at that time make any conclusive 
detenninations regarding qualified immunity. Defendants would have been entitled to 
qualified immunity, however, if at some later stage of the proceeding they presented 
evidence demonstrating a rational basis for their conduct. The Supreme Court decision in 
Romer would not have affected this conclusion. Nevertheless, as a district court judge 
considering issues similar to those in Romer, I considered it at least possible that the 
Supreme Court's forthcoming opinion might -- in some way that I could not specifically 
predict - effect the legal analysis applicable to the case before me. 

5. In your 1995 opinion in Holmes v. Artuz, you read the prose plaintiff's complaint 
in the light most favorable to him and concluded that it might be read to raise a 
substantive due process claim. What was the precise substantive due process 
claim that you felt war raised by the plaintiff's complaint, and what precedent 
supported that claim?' 

According to the Second Circuit decision in Jones v. Coughlin, which I cited and 
relied upon in my Holmes Order, "a prisoner has a substantive due process right not to be 
subjected to false misconduct charges as retaliation for his exercise of a constitutional 
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right such as petitioning the government for redress of his grievances .... " 45 F.3d 677, 
680 (2d Cir. 1995)_ The plaintiff in Holmes, as in Jones, complained that he was 
retaliated against -- by means of false misbehavior reports -- specifically because he 
exercised his first amendment right to complain to prison officials regarding perceived 
mistreatment. 

~/ 
/~· 
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RESPONSES TO QUESTIONS BY SENATOR STROM THURMOND 
REGARDING THE NOMINATION OF JUDGE SONIA SOTOMAYOR 

1. Judge Sotomayor, in response to one of my questions at the nominations hearing 
on September 30, you stated that you do not oppose mandatory minimum sentences 
for drug offenses. However, during your sentencing of Louis Gomez and Victor 
Gomez on July 26, 1993, you stated: "I am deeply, personally sorry about the 
sentence that I must impose . . . . 1 hope that yours will be one among the many 
that will convince our new president and Congress to change these minimums. 
The only statement I can make is this is one more example of an abomination 
being committed before our sight . ... [T]he laws require me to sentence you to the 
five-year minimum. " 

A. Have your views changed since 1993 based on subsequent Congressional 
action? lfnot, what did you mean when you said that Congress should "change 
these minimums. " 

Yes, my views have changes since 1993. As I explained during the hearing held 
on September 30, I favor the Sentencing Guidelines -- with their mandatory minimum 
sentences -- and appreciate the certainty which they provide. As I also indicated, it is 
solely for Congress, in conjunction with the President, to enact any changes to the 
Guidelines. In this regard, I believed, in 1993 -- as did the Judicial Conference -- that 
cases such as Gomez suggested a sound basis for Congressional action, particularly with 
respect to defendants who were first time offenders and subordinates in drug distribution 
schemes. In 1994, in enacting the safety valve, Sentencing Guideline§ 5Cl.2, Congress 
agreed. It amended the Guidelines to permit departures from mandatory minimums in 
cases involving defendants like Gomez -- first time offenders, involved as subordinates in 
nonviolent crimes, who fully disclose all information they have to the Government. 

B. What other examples of abominations were you referring to? 

I believe that the only sort of situation which struck me as an abomination was the 
Gomez type situation, a case in which a drug ring leader •• whom I sentenced to the 
maximum prison term permissible under Guidelines -- would be required to serve only 
three months longer than one of his subordinates. At the time I imposed sentence in the 
Gomez case, the Judicial Conference was providing Congress with other examples of 
cases in which the mandatory minimums -- as they existed at the time -- applied in such a 
way that drug ring leaders were sentenced no more severely than first time offenders 
working under them. 
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2. During your sentencing of Daniel Gonzalez on July 12, 1993, you stated: "J do 
hope that . .. your family will appreciate that we all understand that you were in 
part a victim of the economic necessities of our society, but unfortunately there are 
laws that I must impose. " 

A. What did you mean when you said that the defendant was a victim of economic 
necessities? 

As I made clear in my statements to the Gonzalez family, the defendant before me 
was only "in part" motivated by economic circumstances. Foremost, defendants are 
responsible for their misconduct, and have only themselves to blame for the choices that 
they make to violate the law. In their letters to me, the Gonzalez family indicated that 
they recognized that their relative bore the brunt of the responsibility for his egregious 
misconduct. 

B. Do you believe the economic circumstances of someone who is convicted of a 
drug offense should be relevant in determining their sentence? 

No, people should not be excused from their misconduct on account of their 
economic cfrcumstances. As I believe my own life experience demonstrates, people must 
and can find more constructive ways to respond to economic hardship than to resort to 
cnme. 

3. You stated during your hearing that the jury found against Darrow Holmes in his 
lawsuit against Superintendent of Security Services in New York, Case No. 95 Civ. 
2 309 (SS). I am aware that you denied the government's motion to dismiss the 
case. Did the government later make a motion for summary judgment? If so, did 
you issue a written order denying the motion. 

The defendants did not make a motion for summary judgment in the Holmes case. 

4. You are quoted in the New York Times on September 25, 1992 as saying that you 
were "very aware of the controversy surrounding the guidelines" and that you 
expected to "experience some dislocation with them. " Please explain how and 
why you have had "dislocation" with the Guidelines. 
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As Senator Sessions observed during the hearing, "when you set a set of 
guidelines, everybody's not going to fit perfectly within it." In commenting to the New 
York Times concerning the responsibilities that I would have as a judge, I expected that it 
would be difficult -- though necessary -- to impose mandatory sentences in some such 
circumstances. During my time on the bench, I have come to recognize that, most often, 
the Guidelines provide welcomed certainty in sentencing. 

5. In the same New York Times article, when asked whether you were "among" those 
who sat on her hands rather than give [Justice Clarence Thomas] a standing 
ovation [at a Second Judicial Circuit conference}, you are quoted as saying "I'll 
take the Fifth. " 

A. Please explain exactly what you did and said at that event in connection with 
Justice Thomas 's appearance. 
B. Please explain why your conduct was apparently inconsistent with most of the 
audience. 
C. When Senator Sessions approached the topic with you, you stated that you did 
what you did because you did not wish to make a "political statement" through 
your actions. Howeyer, didn't your conduct, which was apparently inconsistent 
with most attendees: actually constitute a "political statement? " 

As I told Senator Sessions during the hearing, I stood in honor of Justice Thomas 
when he entered the room at the Judicial Conference. I recall that most other judicial 
attendees stood as well. Because my conduct was consistent with precedent and protocol, 
I did not view my conduct as a "political statement." In "taking the Fifth" in response to 
the reporter's inquiry on the subject, I meant only to offer a humorous proxy for a "no 
comment." Indeed, as a prospective judge involved in an interview with the New York 
Times, I was determined to avoid being drawn into a politically charged discussion, and 
limited my responses mostly to questions concerning such matters. as my childhood in the 
South Bronx and my work as a prosecutor. 
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RESPONSES TO REVISED FOLLOW-UP QUESTIONS FOR SONIA 
SOTOMAYOR FROM SENATOR SESSIONS 

Judge Sotomayor, in Holmes v. Artuz. 1995 Dist. Lexis 15926, you noted that 
removing a prisoner from a prison job solely because he had declared his sexual 
orientation ma)! itself state a claim under 42 U.S.C. §1983. 

1. Jn your legal opinion, is there a constitutional right to homosexual conduct? 

In my legal opinion. based upon the Constitution and Supreme Court precedent, 
including the Supreme Court's decision in Bowers v, Hardwick, there is no constitutional 
right to homosexual conduct. Moreover, as is the case with respect to all persons, except 
for those few who are entitled to the benefits of more heightened scrutiny, actions taken 
against homosexuals by the state are permissible provided only that they are rationally 
related to some legitimate state interest. 

In lhe 1986 case Bowers v. Hardwick, the Supreme Court ruled that homosexual 
sodomy is not a constitutional right, and that a State could criminalize 
homosexual conduct. 

2. Judge Sotomayor, why did you mention the then pending Romer v. Eyans case but 
not mention Bowers v. Hardwick in your opinion and order in Holmes v. Artuz? 
Isn't Bowers v. Hardwick relevant to lhe issue in Holmes v. Artuz? 

The plaintiff in Holmes did not advance any claim that the Constitution protected 
his homosexual conduct. Accordingly, I saw no reason to cite the Bowers decision. 

The Romer case, however, which was pending before the Supreme Court at the 
time I entered my order in Holmes, might have had some bearing on the issue that 
plaintiff did raise in his complaint. Specifically, in Romer, the plaintiffs, like the plaintiff 
in Holmes, raised an equal protection argument concerning their status as homosexuals as 
opposed to their conduct as homosexuals. 

Jn 1995, the Supreme Court ruled in Adarand v. Pena thal all government racial 
preferences are subject to the strictesl judicial scrutiny. 

3. Do you believe that the Adarand decision was correctly decided? 
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In my view, the Adarand Court correctly determined that the same level of scrutiny 
-- strict scrutiny -- applies for purposes of evaluating the constitutionality of all 
government classifications, whether at the state or federal level, based upon race. 

4. If confirmed, you will preside over many employment discrimination cases as a 
federal judge. Jn a suit challenging a government racial preference, quota, or set­
aside, will you follow the Adarand decision and subject that racial preference to 
the strictest judicial scrutiny? 

Yes, as required by the decision in Adarand, I will apply the strictest judicial 
scrutiny in evaluating any claim before me challenging a government racial preference, 
quota, or set-aside. I am obligated as a district court judge -- and will remain obligated if 
appointed to serve on the Second Circuit -- to comply fully with the dictates of Supreme 
Court precedent. 

5. Jn your legal opinion, is the California Civil Rights Initiative constitutional? 

As a sitting judge, I hesitate in commenting upon an issue which is directly 
pending in a case before the Supreme Court on an application for certiori. The Ninth 
Circuit has examined this issue closely and, in a carefully considered opinion, determined 
that the Initiative is constitutional. The Ninth Circuit opinion has a foundation in the 
strong presumption favoring the constitutionality of public referenda and laws and in 
recent Supreme Court precedents. 

6. Which current Supreme Court Justice do you most admire and why? Which 
former Supreme Court Justice do you admire and why? 

I have great admiration for Justice Sandra Day O'Connor. She has shown the 
highest respect for the separation of powers, and for the sovereignty of the individual 
states. Her meticulous consideration of precedent has also impressed me, as well as her 
determination to approach each case on its individual facts. As a judge on the district 
court, I have made every effort to be guided by these same principles: to honor 
precedent, to respect the constitutional functions of the legislative and executive branches 
of our government, and to approach each case on its individual merits. 
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I also admit"e former Chief Justice John Marshall. Justice Marshall is frequently 
recognized as one of the greatest judges in our country's history, and for good reason. 
Marshall set the foundations of OUT Constitution in Marbuiy v. Madison, in which the 
Supreme Court, under Marshall's leadership, decided that each branch of government 
derives its powers solely from the Constitution, and that no branch is equipped to alter or 
expand upon those powers delineated in the Constitution. 

7. Is there a current law school professor or academic that you strongly admire? 

I admire Dean John D. Feerick, Dean of Fordham Law School. Dean Feerick 
throughout his academic life has been an exceptional public servant who has participated 
in countless committees and commissions dedicated to improving eiliical practice in 
government and in OUT profession. Dean Feerick is currently chairing the Ethics 
Committee of the Dispute Resolution Section of the American Bar Association ("ABA"); 
he also previously chait"ed a joint committee of the ABA and American Arbitration 
Association ("AAA") that developed a set of eiliical standards for mediators and 
arbitrators. He is Chair of the Executive Committee of the AAA and Chair of the Fund 
for Modem Courts. He has been a member of the New York State Law Revision 
Committee and was chairperson of the New York State Commission on Government 
Integrity. In short, Dean Feerick is a well-respected academic of high character, wifu a 
demonstrated conunitment to his conununity. I admire him greatly for these qualities. 

8. You have been very critical of the federal sentencing guidelines. Please provide a 
copy of every opinion or order in which you departed downward from the 
guidelines as a federal district judge. 

I have never issued a published or unpublished opinion or order relating to upward 
or downward departures from the Sentencing Guidelines. Furthermore, I have never been 
appealed for a downward departure. I have been appealed twice for upward departures 
and, in both cases, I was affinned on appeal. I will forward to you copies of fue judgment 
and commitment orders filed wifu fue Clerk offue Court upon sentencing for all cases in 
which I have departed. 

The overwhelming majority of my departures downward have been at the 
government's specific request, as authorized by the Guidelines, because of the 
defendant's substantial assistance to the government and its administration. In other 
cases, in which the Guidelines range required a sentence of less that one year, I depai1ed 
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downward due to extraordinary family circumstances, and I substituted a comparable or 
longer term of either community confinement or home detention. Furthermore, with 
respect to the cases involving illness, some of these defendants were to be immediately 
deported because they were expected to live for a very short time. 

Overall, in the 217 criminal cases over which I have presided, I departed 
downward a total of 58 times: 44 of those departures were at the government's specific 
request for the reasons previously explained. In 3 of the remaining 14 cases, I was 
mandated by law to depart downward because the criminal statute at issue contained a 
maximum applicable sentence that precluded application of the Sentencing Guidelines 
(see Guidelines §5C 1.2). My remaining 11 departures were expressly authorized under 
the Sentencing Guidelines as follows: 5 cases in which the defendant was terminally ill, 
seriously ill or borderline retarded (departure permitted in those circumstances under 
Guidelines §5HI.4); l case in which the defendant's criminal history category over­
represented the seriousness of his past criminal activity as well as the likelihood of 
recidivism -- the defendant had a high criminal history category solely because of motor 
vehicle convictions for driving without a license (departure permitted under Guideline 
"§5HI.8); 2 cases in which defendants had extraordinary family circumstances (i.e., in one 
of those cases, defendant was the sole caretaker of a young child with serious emotional 
problems due to father's abuse) (departure permitted under Guidelines §5HI.6); 1 case in 
which the defendant had substantially assisted the administration of justice in his arrest 
and post arrest conduct with the government and the Court (departure permitted under 
Guidelines §5K2.0); and 2 cases in which I departed for a combination of the reasons 
described above, including poor health and a criminal history category that over­
represented the seriousness of past criminal activity (in one of these cases, the defendant 
was of poor health and had a high criminal history category due to convictions that had 
occurred over 20 years prior to arrest). 

Finally, I have departed upwards from Sentencing Guidelines in 6 cases: in 2 of 
those cases because of the quantity of drugs involved and the defendant's significant role 
in a drug-related offense; in 2 cases because of the defendant's serious prior criminal 
history; in l case due to the number of guns involved and the defendant's prior criminal 
history; and in l case because of the defendant's disruption of the government's 
prosecution and investigation (upward departure is expressly authorized in these instances 
under §5K2.7 of the Guidelines). 
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Why Johnny cari't read, write or sit still. 

DEFINING DISABILITY DOWN 
By Ruth Shalit 

I 
n July of 1995, Jon Wcatling, chc provost of Boston 
University, traveled to Auoi:ralia co attend the 
Winter. Conversazione on Culwre and Society, a 

· highbrow tete-a-tete for globetrotting pundir.. and 
savants. Westling, a protige of former B.U. President 
John Silb~. is an avowed conservative; and the subticlc 
of his speech, "The Culture Wa.1'8 Go to School," 1ecmed 
to portend the usual helping of red meat ,for che fa}th­
ful. But instead of decrying deconstrucrion 1 or punctur­
ing che pretcn&ions of tenured radicals, Westling took 
aim a( an unexpected target-the Jcaming-cilsabled. He 
told the •lory of a ahy yet a&scrtive undergrad, "Somno­
lent Samantha," who had approached him one day ~er 
class !'fld presented h!m wlch a letter from the Office of 
Dl1a!Jility ·Services. The Jetter explained that Samantha 
had a learning disability "in the area of auditory pro­
cesatng• and would require c::ertain 11accommodations,,. 
inchidlng time-and-a-half on quizzes, double time on the . 
midtcnn, examinations administered in a room separate 
fro-qi all ·other student& .. copies of Weatling 1s Jdc.ture 
nateS a11d a re.served 11eat ac the front of the de.as. 
Sam..;,.tha also notified Westling that she might doze off 
in clas., and that be 1hould fill her in on any mat~rial 
she missed while moozing. • 

The somnolent undergrad, We&tling contended, Wal 

not alone. A new, leaming-disabled generation was com-
· ing of age in America, a generation "trained to che trel­
lis Of q.~pendency on cheir special status 'and the 
accommi;idations that arc mac!e to it.• Citing a Depart­
ment of Education estimate that up to 20 percent of 
Americans may be Jea.rning.<fisabled, Westling mused on 
the evolutionary ramifications of such a dfagnosl•. 
"There may be as m;iny as. 50 million Americans." he 
observed. "What happened? Did America suffer some 
silen~ genetic catastrophe?" 

We:stling's speech, it turns out, ~·a.s a. prelude to action. 
Shortly 'after returning from Melbourne, the aggrieved 
provost took a cleaver to B.U. '•bloated Office of Learn­
ing Disabilities Support Service•, a half-million dollar 
fiefdom whole policies had, in ihe words of The New Yorlt 
Tima1 ea.hied B.U. a "national reputation" as a haven of 
support for ~c learning-impaired. He stepped up sran­
dards for documentation, and he issued a blanket prohi­
bition on waivers of the school's math and foreign 
langu~e rcquircmenu, contending chat there W'.tS no 
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medical proof that &tuden ti with learning disabilities are 
unable to learn these subjects. Henceforth, he declared, 
all requesr.. for learning-disabled accommodations 
would be routed through hi& office. Westling lhcn' made 
a final announccmcnL In 1996, he said, he would 
become pre&ldcnt of the university. 

The learning-disability cstabliahmcnt wa. dumb­
founded, "Here was someone c:oming in with no knowl· 
edge, taking che national model and destroying it." say• 
Anne Schnelder, the Park Avenue fund-raioing doyenne 
who spearheaded the creation of B.U.'s prograi:n a 
decade ago, after her learning-disabled daughter Andrea 
nearly washed out of chc unlvcnity-duc, Schneidenays. 
to ab.ck of service&. Schncldct, wh03e per11onal fUnd-raie­
lng efforts have kept the office flwh with ea&h, •ecs West­
ling'• assault on her brainchild as analogous to "tak;ng a 

·aceing-eye dog away from a blind person.• Janet Cahalcy, 
mother ofleamlng-disabled sophomore Michael, agrees: 
"These kido are the most vulnerable people on campus. 
Before, they were treated with humanity and decency and 
kindness. Now, they're hope!.,.. and helpless.• 

Well, maybe not so helpless. Westling'• putsch brought 
howls from dt.ahlcd-rights advocate& and from chc 
media, which pounced upon the revelation that Somno­
lent Samantha was a fictitiou.& (:ompositc-a. "rhetorical 
trope," as Westling somewhat sheepishly admitted. And 
on July 15, 1996, ten orudents filed a lawsuit against West­
ling, claiming hio unkind words and arduous new 
requirements amounted to illegal di&crimination under 
the 1990 Americans With Disabilities Act. ln their com­
plaint, the students alleged that We1tllng'• new.•tandard 
for documentation-requiring applicants to subn1it an 
evaluation that is le111 than three years old and prepared 
by a physician or licensed psychologist-amounted to an 
"unduly burdanaomc prerequUitc" that would scttcn·out . 
learning-disabled studenu from receiving their legally 
mandated accomn1odation1. Also unlawful, the students 

. contended, waa Wcstling's prohibition on waivers of aca­
demic requirements. Finally, in their moat enterprising 
claim, the •rudents accused Westling of creating a "ho .. 
tile learning environment" for the disabled, inflicting 
needleu "emotional distreu" and crwhing their hope• 
of collective advancement. A ruling by Judge Patti B. 
Saris of Boston Federal Dlnriet Courc is expected by the 
end of August. 
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Rec~nt rillings by oth~r judges suggest that the 
lcarnirig-disabled students may Wf!ll prevail in court. But 
even then' the que$tionrbcgged by Somnolent Samantha 
will remain. Westling and B.U.'s new guard lnsi&t that 
they have'"' animus againat those with •genuine• learn­
ing impairments; they simply want to weed out the 
impostots. Yet. in holding up a trendy diagnosis to the 
bright light of public scrutiny, B.U. officiala have ral.sed 
issues that go Cb the core of a debate that ha6 grown a6 
civil righl4 law has expanded to cover not mer.,ly the 
halt, the lame and the blind, but the dysfunctional, the 
debilitated and the drowsy. 

S
. houl<l "leirning-dl•abicd" even be a protected 

category under federal law? What, exactly. Is a 
learning dl.sability? _Me the B.U. plaintiffs at the 
vanguard of a new generation of civil rights war­

rion, as their supporters contend? Orb their lawsuit the 
urJv.ctio ad absurd.um of identity polities and tort mad­
neas--Harrison Bergeron meeu Perry Mason in The 
Case of the' Utlgiom Lollygaggers? 

The recent announcement by the Equal Employment 
Opportunity Comml•siorr that the Americans With Dis­
abililie• Ai:l covers not only physically but mentally 
handicapped indMdua.ls has occasioned a flurry of 
hand-wringing editorial•. Worrit;d emrloyers have 
painted a. •cary scenario of a law that wil coddle mur­
dcroU.. lunatics, endanger the welfare of unsuspecting , 
customers· and transform America's factories and 
foundrle• into dyotcpias of dementia. In some ways, how­
e~er, It is the entrenchment of. learning disability­
a compa.radvely undersun~, and •eemingly more 
b'enign, '"hidden impairment ~;i.t poses the more sub­
versive chillengc to basic notions of fair play. profession­
alism and equal protection under the law. 

No one would deny th:i.t an indiv\dual who is unfortu­
nate ~noug'1 to be afflicted with one of the classically 
defined mental disorderi-schizophrenla, paranoia, 
manic depreS.ion, and so on-•uffen from a clearly 
deflned and clearly reeognizablo; infirmity, one that is 
likely to impair significantly her educational achieve­
ment. and career prosp.:c~<. (Whether employers should 
be.kgally compelled to overlook these mental disabili­
ties b another matter.) The diagno•is of a learning dis· 
abjJity;·in contrast, is a far more !ubjcietive matter. For 
many of the more recenily di•covered learning ma.l· 
adies-ml'th. disability, foreign-language disability, "dy•­
rationalia"-ther.e are no standard tesm. To be sure, real 
and debilitating learning disabiiities do exist. Sut there 
arc no good .scientific grounds to believe that some of 
the more exotic diagnoses have any basi& in reality. Yet, 
thank.s to the interlocking protccti_ons of three powerful 
federal disibili<y laws, refusal to accommodate even the 
most dubioull claim~ of JC.3.rning impairment is now 
treated by· the couno and by the federal government a• 
the persecution ofa protected minority class. 

Modern di.ability law was inspired by the most hu­
mane of m,ollves, to protect the disabled from prejudices 
that deprived thelll of equal opportunities in the work­
place and i11 the classroom. From the ouuct, however, 
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this grand upiration was framed in che fuuiest of terms. 
The statutory framework for modern disability law was 
established in the Rehabilitation Act of 197S, which man· 
dated assl&tance meuures for the disabled in federal 
facilities. Here is how Section 604 of the act de6ncd a 
learning diaability: •a disorder Jn one or more of the 
ba.ic psychological processes Involved in underatanding 
or In UJing language, spoken or written ... [which] may 
manifeJt it&clf in imperfect ability to listen, think, •peak. 
read, write, spell or do mathematical calculations.• This 
remarkably broad definition is echoed In all .subsequent 
dioability laWB, notably the 1975 Individuals With Disabil· 
!ties Education Act, which mandated an array of services 
for disabled public school students, and the 1990 Amcri· 
cans With Disabilities Act, which extended the protec· 
dona of the Rehabilitation Act Into the private sector.. All 
three law. are equally vague in their description of liow 
people with disabilities must be treated. As the ADA puts 
it, in the case of any individual possessing a "disability" 
that re•ults in "substantial !mpalnncnt" of a •major life 
activity," schools and employers cannot '1discriminate'" 
and must provide "'reasonable accommodatioR. n The 
meaning.,£ the•e legal appelationa, as interpreted by the 
courts and the regulatory agencios, would turn out to be 
remarkably expansive. ' 

T 
here were s11'JM 1lmit11 written Into the disability 
laws. For instance, only "otherwi•e qualified" 
individuals are entitled to protection; accommo­
dations arc only man~ted If they do notrc•ult In 

"undue hardship.• But recently a number of rulings by 
federal courts and governmcnc enforcement agencies 
have revealed how flilll5)' these lhnits arc. 

Although compliance with federal dillability law i• not 
supposed to come at chc expense of educadon or·job ·. 
performance standards, the Department of Education's 
Office of Civil Rights has delivered slinging rebukes to 
schools that refuse to exempt lcarning-<liaabled studt!nts 
from academic requirements. La.st May, a student 
afflicr.cd with dyscalculia-math disability-filed a com· 
plaim with the San Francl&co Office for Civil Rights after 
her college declined to waive the math course required 
of all bwoineu majors in paralegal studies. Despite the 
collcgc•s earneat attempt.! to accom111odate heT impair­
ment-th~ 1rudcnt would receive ~tensive tutoring and 
extra lime on testS-OCR Issued a f'mding of discrimina­
tion anyway, writing on May 50 that "(aJboolutc ruies 
against any particular form of academic adjwtment or · 
accommodation arc disfavored by th~ law." When the 
school asl:cd if they could require learning-disabled stu­
dents to at lea.st try to pa.u a required course, OCR said 
no way, ar~ng that '1ft is discriminatory .to require the 
nudent to consume hi. or her time andjeopardize hi1 
or her grade point average taking a particular ·mathe­
matics course when the person qualified to administer 
and/or interpret the psychometric data has determined 
that the student, due to his or her dloabilit:y, ia highly 
unlikely to pasa the course· with any of the accommodar 
tions the institution can identify and/or deliver." OCR 
added that this rule &hould apply even to borderline 
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dy4calculics, that •substantial group of students for 
whom interpretation cf psychometric me111Urea provide 

no clear pr'edlcdon o{ succcn in a particular mathemat-
. ic;s courac. n .T his ·IK the·new frontier, the learning dl&abllity as 
· an opportunistic tautology, The fact that one dis­

plays a marked lack of aptitude for a particular 
. mtellocoial discipline or prof«Pion e•tablishcs 

one'• legal right to ensure at least a degree of auccesa in 
that discipline or profession. That ;. not a fandful con­
ceit, but an adjudicated reality. Several judges have 
recently ventured the entcrpri>ing claim that any peraon 
who ii not performing up to his or her abllitioa In a cho-
1en ondea\IOT 1uffer1 from a learning disabllity within the 
meaning of the ADA 

Corudder the la~it filed in 19911 by an upiring attor­
ney named Marilyn J. BardetL. Bartlett graduated In 
1991 from Vermont Law School, where she received 
ge,;erous accommodations of her reading disability and 
disability 'in "phonological processing." Nonetheless, 
Bardell did not do well, graduating with a CPA of 2.S2 
and a cla.ss standing of 143 out of 158 students, She then 
went to work,,. !" profe••or of education at Dowling Col­
lege. Where. ac:cordi.ug to court documents, she 
"receives accommodations at work for her reading proh­
. lems in the form o'{ a fuJJ,.time work-study 1rudent who 
assists her t'n reading and writing tasks.• 

When it came time to take the bar exam, Bartlett peti­
tioned the New York Board of Law Examiners for •pedal 
arrangements. She wanted unlhniied time for the te•L. 
accc•• to !clod and drl.nk, a priw.Le room and the use of 
an amani..lensio to record her ai.uwers. Acdng on the 
advice of its own expert, who reported that Bartlett's test 
data did not aupporl a diagnosis of a reading disorder, 
the: board reftued Bartlett'& demanda. Three times, 
Bardet.t attempted ·the exam "'1th out accommodation. 
After her third faililre, she sued the board. 

On July:!, 1997, judge Sonia Sotomaydt ruled in 
Bartlett's {avor. Ordering the board to provide the 
accommodatiom Bartlett h:;.d reque«ted, she also 
awarded Bartlett sl2,500 In compensatory damages, 
Judge s'otomayor did not challenge the board's con• 
tention that Bartlett was neither Impaired nor disabled, 
at Jcast not in the traditional acnse. In an enterprising 
new twist,. however. she declared that Bartlett's 11>.ills 
ought not to be compared to tho"c of an "'average pel"-" 
son in ·Lhe general populati~n .. but. rather, co an "'aver­
age person with comparable training. skills and 
.ahlllties"-i.e .. to her fellow cohort of aspiring lawyers. 
An "'e~enti0.l question·• in the case, aaid the judge, was 
whether the plaintiff would "have a substantial lmpair­
wcnt in performing [the] job" of a practicing lawyer. 
The answer Lo this question wa• "yes,• the judge found. 
And thiJ answer-the fact that Bartlett would have a 
very hard time meeting the job rer1ulremen~ of a prac· 
tici.ng l:iwyer~wa.s, in the.Judge'• opinion, precisely the 
reason why Bartlett had • protected right to become D 

practicing. lawyer. Thus, Judge Sotomayor ruled that 
BartlccCs "inability to be: accoJnrrioda.ted on the bar 
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exam-and her 11ccompanying impediment to bec:om­
in~ l;ra .. admitted-cxdudc her from i 'cl~~ qf j9~!' 
under the ADA.• and could not be permitted. 

To drive home her point, Judge Sotomayor triumph­
andy cited Bartlett'• performance during a courtroom 
demonatration of her reading skills. "PlalntJff read halt­
lngly and Jaborioualy, whispering and •ounding out 
some worda more Lhan once under her breath before 
&he •poke them aloud," the judge recalled. "She made 
one word identification error, reading the word 
'Jndicted' aa: 'indiated.'" 

It could, of i;oune, be argued that the ability to read is 
an e11ential function of lawyering; that any Jaw school 
graduate who can.not distinguish "lndicared" from 
"indicted.• who cannot perform cognitive lHks under 
time con1trainu, ia incapable of performing the func· 
tioM of a practicing lawyer and therefore, perhapa, 
should not be a practicing lawyer, But one would be 
arguing thoae thing• in the teeth of the Jaw. 1"hanks to 
the Americana With Disabilities Act, the Individuals 
With Dioabilitie• Education Act and Section 504 of the 
Rehabilitation Act of 197!1, Bartlett and her fellow• 
among the learning-disabled are now eligible for a life­
long buffet of perb. special breaks and procedural pro­
tections. a web of entitlement that extends frum cradle 
to grave . 

J 
on Westling Is a crusty chainomokcr with owlish 
glasses and a stuffy, ororund manner, an easy figure 
to mock. But, ,,. it turns out, hi& porirait of Somno­
lent Samantha was hardly a wild flight of fancy. 

·Before beginning his formal audit of LDSS's practice>. 
We1tling aJked Its director, Loring Brinckerhoff, 
whether the office had ever turned down a single re­
quest for special diapensatlon on the grounds th.al the 
student hadn't presented enough evidence. When 
Brinckerhoff answered no, Weading asked to sec !olden 
and accommodation letters for the twenty-eight >tu· 
dents who had most recently requested and: receivt-d 
adjusunents to their academic program, Of these 
twcnty-eighL. Westling pronounced no fewer than 
twenty-seven to be insllffidently documented. And. 
indeed, copies of the studenta' files, exhumed during 
the discovery ph3.!e of the lawsuit and now available "" 
courthouae exhibiu, seem to provide some support for 
this harsh assc .. menL 

For starters, some of the diagnoscicians themselves 
appeared somewhat impaired. One evaluator wrote <hot 
•taking notes and undcrlylqg [sic) while reading• wi>uld . 
help a student "maintain her attention.• Another stu· 
dent, a female, was erroneously referred to as 7Joew by 
the evaluator who pronounced her to be · lcarning­
dlsabled. Evcn more troubling, though·, was U>S.<'s seem­
ingly reflexive acquictccncc to studcnu' wish l.iats. 
Michael Cabaley, one of the plaintiff• in the law•uit, was, 
according to Weatling's affidavit, dcBCTibed by hi• doc· 
tor :u having .. minimal,. dcftdts: "thi3. very intelli­
gent r,:ungster should do well in high school and ool· 
lcge.' Nonetheless, Cahaley hcid requested-and was 
granccd-d.oubJe time on all of his examination!. In 
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another case, the clinic.al psychologist who examined a 
student r~orted that his "skill deficiu" were ~not severe 
enough to b~ a learning'disabilicy"; but a learning spe· 
cialist misread the report and recommended accommo­
dation anyway, on the grounds that "the atudeot was 
evaluated and found to have a learning dl!abllity." 

Sometiines the evaluator'' recommendation& seemed 
just'bizai"re. In one ca.sc, a 1tudent's paychologist opined 
that a · student who "appear~ to have subtle verbal 
procesSing difficulties~ abould not be "aaked to recall 
very specific· data or information.• At. Westling dryly 
observed in'his affidavit, request& for "very specific dala 
or jnfor'mation a con- . 
!dtuted .'"an esa.ential 
elemeot of every 
COW'SC and academic 
program offered by 
Boston Univcrsitv." 

At the trial, the StU­
rlent plaintiffs ca.1ne 
off•• something other 
than inspiring champi­
un• for disabled rights. 
Elizabeth Gucl<enber­
ger, a third-year Jaw 
.cudent who was diag· 
nosed as having '~n 

visual and oral process­
ing disability'' while a. 
freshman at Carleton 
College, admitted she 
had received every ac­
conunodatlon she had 
ever. requested under 
the Westling regime, 
including e"tra time 
on exams, a reduced 
course load and pri· 
ority registrc1tion in 
the- law school section. 
of her choice. Bcn­
jan1in Freedman, :a 

'Kcnior witl1 dtsgraphi~ 
("really, really bad 
handwriting,• he aays). 
also got everything 
he wanted, including double time on exams, the option 
to be tested orally and the services of a professional notc­
caker. 

Plal~tiffJordan Nodclman, who clairned he suffered 
from ALtention Deficit Disorder (ADD), also had re­
ceived cWJ"Y .accorn~odation he ever requested. includ­
ing the right to take all tests in a distraction-free envi­
ronment with e"tra time. At trial, he admitted that his 
actcntion deficit waxed and waned. When "something'• 
very important ca me; he e><plalned at. trial, he 
"farc[ed] [him] self to concentrate." Nedelman had a 
3.6 GPA, P.a.d i:nade the Dean'• List and had ta.ken hi• 
tests untimcd in every class e><c:cpt Zen Guitar. 

Perhaps the leaot·compelling plaintiff was sophomore 
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Scott Greeley, who testified that he suffen from ~n 
"audio-viBual learning processing deficiL" At .8. U .. Gree­
ley had bcl!n provided with a note-taker, time-and·a­
half on icsra and an open-ended right to have any test 
question "clarified" by the instructor. But the perks 
didn't help much-ilS Greeley explained at trie.1, after 
the accommoda.tiona were provided hia GPA Un­
proved to a leu-than ... tellar 1.9. Over the course of the 
trial, B. U. attorneys eatablbhed that this shoddy ahow­
lilg was perhaps not wholly attributable to societal per­
secution of the disabled. Queried about his spotty atten­
dance record In a science coune for wblcb he recejw,d 

a "D" grade, Greeley 
explained that "part of 
my disability is that 
I need a atructured 
schedule." "Would you 
say you missed over 
half the clas•esl" 
per•lsted rhe judge. 
"Probably around 
that, yes; replied the 
undergrad. 

It would be comfort­in' to think that B. U.' s 
"di1ablei:I" plaintif& 
represent an excep-

't tion to the norm, but 
this does not seem to 
be the cue. Over the 
yc8.l'll, propoaed re­
forms IO disability law 
have been · effectively 
vanquish<:d by tele­
vised testimony from 
sobbing children in 

' wheelchairs. lncrea.•­
ingly, however, indlvid­
ualJ with i:-rave phy•i­

' c:nl handicaps com­
prise only a small por­
tion of the people who 
claim special privilEge 
under the federal di&­
ability lo.W•. As Man­
hattan Institute fellow 

Walter Olson poinlB out in T!..E=u.s•Faclary, complain!S · 
by the traditionally disabled--rhc deaf, blind and para­
plegic-have accounted fo< only a tiny !hare of ADA 
lawsuits. According to 1996 nee figures, only 8 percent 
of employment c:omplainu have come from wheelchair 
users and a mere 6 percent from the deaf or blind, bring­
ing the totnl for these traditional diaabilitics to a sltir'npy 
14 percent. 

The diagnosis of learning disability, by contrast, is 
e"periencing something of a boom. In the spac:c of 
only a few years, the number of children diagno1ed 
with A1tention Deficit Disorder, reading diaability ond 
math disability has swollen by hundreds of thousands. 
Of the 5.8 million handicapped children currently an 
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Individual Educatlori Programs (1pecially tailored, 
often '°stly regimens of technology, ther.apy and one­
on-ane rutoring chat public schools are mandated to 
provide to every child with a disability), the U.S. 
Department of Educatioa estimates that jwt over half 
(.51 perceiH) are learning-disabled. According to the 
autbon of tb!l book Pmmoting Postuctmd.arJ Education 
fur Students with /.,41Smlng Distlbililhs, up to S00,000 atu­
clenU curn:ntly enrolled in college have proclaimed 
that th~ arc learning.disabled and need 1pecial a.ccom­
modation•. 

.The N:itiJ>naI Collegiate Athletic Association, mean­
while, iJ.undcr int.enac legal prcsaure·from the Justice 
Department to relax the initial eligibility standards that 
require 1tudent athletes to get a cumulative score of 
700 on their Sii.Ts and to maintain al lean a 2.0 grade 
point average in core courses. These 1tandard5 are 
meant to offer a slight aafcguard against the tendency 
of universities to entoll znd graduate young men and 
"'°men whose ability to pass a ball e11ceed1 their ability 
to paaii their courses. Not 10 fast, said Justice Depart­
ment lllwyer Christopher J. KJJC:zynoki. In a March 1996 
letter ·to ihc NCM, K1u:zymki warned that the associa­
tion'• academic standards may "have the affect [sic] of 
<:xduding atudcnu with disabilities from participa­

. lion. in college athletics.• NCM. spokesman Kevin 
Lennon- saY.1 th!= asaociation jg in the proceu of Tevi&ing 
ii,& policy "to accommodate students with learning dis· 
abilities." 

T 
,he moat common estittlllte cited by advocacy 
groups and frequently repeated In government 
documents is that between 15 and 20 percent of 

. the general population have learning disabill- · 
ties. Any hypochondrlac can test himself: In a recent 
booklet,- the American Council on Education supplies a 
checklist of sympt.oms for adults who suspect they may 
be lear.ning-<IUabled. SC>me of U4 will be diaturbed to 
recognize in the checklist possible symptDms of our 
own: according to the council, telltale 1ign• of adult 
learning-disablement include "a abort attention apan," 
impull!vlty, "difficulty te!llng or undentanding joke.," 
"difficult)• following a schedule, being on time, or meet­
ing dea.dlineo" and "trouble reading maps.• 

A• the rank.o of the learning-diaabled swell, so too do 
the number of boutique diagnoses. Trouble with num­
bers .could signal dyscalculia, a crippling ailment that 
prevcnr. one from learning math. Lousy grammar may 
stem.from the aforementioned dyagraphla, a disorder o{ 
:wn ttcn expression. Dozing jn class is evidence of la· 
tent ADD, pcrh~ps even ADHD (Attention Deficit/Hyper­
activity Disorder), Many tyke• also exhibit the telltale 
syrnptom,s of ODD-Oppositional Defiant Disorder. 
According to the American Psychiatric AMociatlon, the 
defining feature of ODD la "a recurrent pattern of nega­
tivistic, defiant, disobedient. and hostile behavior ... 
characterized by the frequent occurrence of at least four 
of the following behaviors' losing temper, arguing with 
adults, actively defying or refusing to comply with the 

1equc5u or rules of adults, deliberately doing things that 
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will annoy other people, blaming othen for his or her 
own mi11akei or misbehavior. n Rate& of up to 16 percent 
have been reported. 

A tongue-tied toddler could have dyaphasia, other­
wisc known as a "difficulty using spoken language to 
communleate. • Boorish behavior may be a sign of 
dyasemia, defined u a "difficulty with signals [and] 
soda! cuea. • (According to the Intcragency Commiasion 
on Learning Diaabi!ities, social •kills are a domajn in 
which a learning dhability can occur.) An even more , 
1inister malady la dysntionalia, defined in an October 
199!1issue of TM}ournol of l.larnfugDisabi.tw.. at "a level 
of rationality, as demona~t.ed in thinking anli behavior, 
that is significantly below the level of the individual's 
intellectual capacity.• A cbeel<!itt of childhood preeut­
son incl\lde "premature closure, belief pcraevcr:mce ... 
resistance to new ldeaa, dogmatlrm abouL belief... and 
la.ck of reflectiveness." 

T 
hese neo-<!ioabWtle& are likely to suikc the .non­
specialist aa an· exercise in pathologizing child­
hood behavior, and the non:'P"cia.Jiot would be 
on to something. Increaaingly, scholars and 

diniciana In the field of learning disablllo/ are •peaking 
out against the dangers of promi.K:uoua diagnosis of di1-
ablement. "In the apace of tWenty years, American p•y­
chiatry ha.s gone from blaming Johnny's mother to 
blaming Johnny's brain,• saya Dr. Lawrence Diller, an 
assistant clinical professar of behavioral pediatrics at the 
Univenity of California at San Francitco. The p;ob.lem, 
says Dr. Oilier, i1 that In a variant of the Lake Woe be· 
gone effect, "Bs and Cs have become unacceptable to 
the middle Glasses. Average Is a pejorative." And yet, as 
be points out, • """"°'!6 has got to be average.• 

Some acholars have even begun to question the 
notion that there ls such a thing aa a learning disability. 
In a recently published book, Off ?Tac/i, one of it< 
authors, Robert Sternberg, a Ya.le professor of psychol­
ogy and education, pre1enu a powerful case for why the 
concept of learning disability ought to be abandoned. 
Drawing on the la.u:st reaearch Into the physiology of the 
human brain, Sternberg e.rguea that there is no e-.i­
dcncc to support the view that children who ate labeled 
as learning:.iiaabled have an immutable neurological 
disability In learninltl'. From a mec:lic.al standpoint, he 
writes, there Is no scientific proof that chilckcn labeled 
u learning-diaabled actually have a discernible biologi· 
cal aliment "in <crma of the underlying cognitive abili· 
ties related to reading." Sa~ Sternberg: 'Tm not 
denying that there arc dramatic disparities in the speed 
with which people learn .... But, most of the timc, what 
you're tall.ting about here is a garden-variety poor 
reader. You 're talking about someone who happens to 
be not very good in inath. 11 

·To be sure, there is no question !hat children who are 
intellectually normal, and sometime• even unusually 
bright, can have genuine. seriow difficulties in learning 
how to read or to do math; and that educators should 
do everything in their power to pul lheoc s1udcnu back 
on rnck developmentally. But .. their Glinics ..warm with 
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hordes of pwhy parenta and catatonic collegians, all 
hankering for a diagnosis of intractable infirmity, a 
growing number of diagnosticians are crying foul. 'The 
way the diagnoses [of Attention Deficit Disorder and 
learning di.sabillde5J ara bdng wed right now, a. back· 
!;,.h againot the .conditions Is inevitable,• say. Diller. 
'We've created a par,.dox where the more problem• you 
have, the better off you may be. That'• a prescription for 
societal gridlock." 

It'• no. pllZlde, of course, why the learnlng-d!sabilir:y 
movernont insisu that learning diu.blllty is an 
immuta:ble, bntin.based di.sordet- malady that is "fun· 
dament:ally neurological in origin," according to the 
National Center for Learning Disabllitlea. For it is this 
understanding of learning disability that ju1tifi•• its 
inclusion as a ,protected category under the ADA. If 
learJ\ing disability i& an .innate neurological defect that 
"artificially" lowers tc!t-performance, then ft follows lh:r.t 
learning.disabled individuals should be able to take 
tests under special condltlons that will neutralize the 
effects of tb1• h~ndicap. Jn H.tp Yours.If· Advice fur 
Goll.g,,.Bound Stwlmts With U<Jrning Disabilili6s, author 
Etjca-lec 1.ewia srresses that asking for an untimed 
administration of your SATs "docs NOT give you an 
unfair advantage; itjust.teduceo the unfair disadvantage 
by providing you ,.,;th equal access and opportunity. You 
deserve that and the law protecta you against anything 
short of tha~ fairness I" 

T 
here's just one tiny problem: the two major 
sludies on the subject say that precisely the 
opposite i.o true. As Dr. Warren W. Wlllingham, 
a psychometric!an with the Educational Tc:.ning 

Service, points out in his widely respected textbook 
Tl!Sling HtEf}dicapp•d StU~U. institutions. have long 
relied on standardized tcst.s becawe such tests, for all 
their faults, tend to be highly reliable In their esti­
mation 'of how well a particular applicant will actually 
perform in ·college or on the Job. The Ca5c: of learning· 
disabled students, in· cont:taat, "presents a very differ­
ent picture," write• Willingham. When student1 diag­
nosed with learning disabilities were allowed to take the 
SAT on an untimed or extended-time basis, 1he "col­
lege grades of learning-disabled students were subs­
tantially overpredicted," suggesting that 'provfdlng 
longer amounts of time may raise scores beyond the 
level appropriate to compensate for the disabllir:y." The 
other stu'dr-by Marjorie Rago•ta. one of ETS'o own 
researchers-confirms Willingham'! pe.ui:mistic diag­
nosia. 

Both researchers raise a [roubling question: whether. 
'1s·Willingluun put.! it, "the nonstandard version of the 
SAT is seriously biased in favor of'[learning-disabled) 
siudcnts." The concern is not just theoretical. There is 
rcRJon to suspect that fast-trac'k srudenu, and their pAI"­
erits, have figured ou.t that a little le;oming disability can 
be an advantagcoua thing--can make the difference, in 
a hypercompetilive setting, between getting ln10 (and 
getting successfully out of) the right school. The privi· 
lege of taking the SAT on an unlimcd basis raise• •lu· 
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dents' scores by an average of l 00 poinu, ucotding 10 

the College Board. In the last couple of years, te•ting 
agencies have been bombarded with requcata from nu­
dentl who proclaim that they arc lellt'lling-d.laabled and 
will therefore need a.dclitional time. According to Ke\>in 
Gonzalea, a spokesman for the Educational Teatlng Ser­
vice, 18,000 l"aming-duabled examinees received "•pc· 
cial administration" for the SAT in 1991-92. By 1996.97, 
that number had more than doubled, to 40,000. 
Requests for accommodation on Advanced Placement 
exams, meanwhile, have quadrupled-in 1996, 2,244 
learning-diaabled eggheads took their A.P. tests 
untimed. To reap the benefits of thia particularly useful 
perk, ETS requires only a letter of \'Crification from a 
school special education director or a state-licensed psy­
chologist or psychlaoiaL 

CcrUtlcation and licensure exam-long, carefully 
standardized exaiqinadona that function u gatekeepers 
Into the profenioll5-al'e also under asaaulL In 1995, 
the National Board of' Medical Examinen admirli&tered 
over 450 untimed Medical College Admissions Testa-a 
fivefold lncreilst: from 1990. Lawyers, too, arc request­
ing spec:~ dispensation. This year, in N cw York alone, 
more than 400 a5plring attorneys. have asked ·to take 
the bar exam untimed. 'The requests havi: Increased 
tremendously," says Nancy Carpenter, who heads up the 
New York Board of Legal Examiners. "ADD is becom­
ing much more common. We have a lot of dyagra.phia. 
Some dyscalculia. . . . Most appllcan ti just say, 'unspeci­
fied learning dl1abllity.' They are all over the lot.' 

ETS officials do not like to talk a.bout the: Willingham 
and Ragosta studies. Indeed, far from planning IO 

toughen up Its accommodations policy, the agency 
seems poised to eliminate ita only check on •purlou• 
claimo--thc marking, or "flagging• of a score to inClicaU: 
that an applieant took the teat under nonatandard con­
ditions. For years, the learning-disability industry has 
railed a.gainot the aateruk, arguing that it violates .a •tu­
dent's right to keep his or her dillablllty a accrcit, Now 
ETS seems prepared to agree. "We are taking a good, 
hard look at the whole Issue of flagging," ia)'a ETS's 
newly appointed director of disability service•. Loring 
Brinckerhoff. "I'm not prepared to say it'a going to go 
away overnight . , . My gut feeling is that it may well be a 
Section 504 violation.• Vea, that's the •amc .Loring 
Brinckerhoff who recently resigned under preuure by 
Jon Westling from his B'.U. sinecure. '1sn't it ironic," 
muses Brinckerhoff. "I'm told by Boston Univcnit)' thar 
I'm unqualified to do my job. Yet here 1 ~m-at the 
biggest testing agency in the world.--detcrmlning 
accommodations for hundreds of thousands·of people 
with diaabilitles. • 

0 
f course, a legally recognized disability means 
more r.han just extra rime on test!l--or e\.·en 
extra privileges in the cla .. room. Under the 
Indlvfdual4 With Disabilities Education Act, a 

diagnosi• of L.D. also quatlfies a child for an Individual 
Education Program-a handcrafted. educational pr<>­
gra.m, replete with technc.goodies and other kinds of 
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specialtted attention. The law, which states that "all chil­
qren with disabilities" ought Lo have available to them "a 
Cree and appropriate public education," encourages P""' 
enu to be bound' not by what the school di1trict can 
offer, but by what ihey think thdr child needs. It speciliea 
that, In the event thal the parenta don't care for their 
child's IEP, the local school.di5trict must convene a •an 
Impartial due process hearing"-a trial-like proceeding 
in which both partie• hav<: the right to be rcpre1ented by 
a lawyer, the rig.ht lO subpoena, confront and c:ros.s­
examine wimesses, and the right to presenl evidence. If a 
1chool dl&uic~ lose• the doe proce .. hearing, it must pay 
the parec,ts' attorney•' fees. The resull. says Raymond 
Bryant, c;ii'rc:ctor of special education for Maryland'• 
Monlgomery County public Khools, has left school dis­
tricto vulnerable to parenral tactics bordering on a.tor· 
tion. "It used to be that kids didn't try hard enough, or 
dldn'twork hard enough,• says Bryant. "Now, it'• ADD or 
L.D .... They want their child to read half the material. 
They wai~t him to do half the homework. They don't 
want hirn to take the same tests. But guc11 what? They 
·want·him·to gCt the same gradesl 11 

·1· n prqaperou1, run-<lappled school districtl around 
the country, exotic new learning disabilitie& a.re 
popping up. each requiring ILi own cosily cure. In 
Orange County, where "cxecudve funcuon disor-

der• (cilfficulty . inltlatinJ!'• organizing and planning 
behavior? relgz;is, parcncs have begun demanding that 
school• foot the bill for honebnck riding lc:11ons. 'Thi.• 
ia now supposed to he the way to help kids with EFD." 
says Peter Hartman, superintendent of the Saddleback 
Unified School DistricL ''There'• some stable in the 
area tha.t they all go to.'' In Holliston, Massachusetts, 
parents of children with Attention Deficit/Hyperactivity 
Dhorder · hanker for a trendy new treatment 1'.allcd 
"educational klnestheslology, • a •ort of Jr.i!ldic Pilate• 
for angst·l'lddcn to'ts. "Unforrunately. the treatment can 
only b". done by a, quote, licensed educatjpnal kines­
thesiologi:st, ._ sigh5 Marg-.u-et Reed, 5pecial-ed admini•· 
trator for Holliston Public Schools. "And it seems 
chore'• only one in the diatrict. And she charges $50 an 

.hour."' · 
SOmetitnes, It seems. the problem is less inattc:ntive 

'childl-en •than·overattCntivr: parents. many of whom are 
unwilling' to believe their progeny is le11 than perfccl. 
Consider the calie cf Michael F., whose plight was 
thr .. hed out·at length at a 1996 he'U'ing after his parents 
expre••cd discontent with his Individua.l l!:ducation Pro­
gTanJ. M\cha'el, then a ninth grader, was thriving at his 
high school--cai-ning Air. in honors courses and demon­
strating ~over.all cognitive funcliooin'g in the very supe .. 
rior range (.99th percentile)." He had aha written a 
book, pl<1yed in the school band and, according to the 
hearing .officer, "•uccessfully cnmpleted bar mitzvah 
training." 

At the heatjng, it emerged that Michael did all of thi• 
while fighting off the ravage• of "attention deficit di1or· 
dcr, languagc,b"6ed specific learning disabllitles, neuro­
niotOr dysfunction, and tactile sensi!ivity. • These 
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numerous handicaps had made Michael eligible for a 
generous dose 'of special-educatiori serYices. Under the 
terms 1pedfied in his IEP, Michael received three and 
three-eighths hours a week of special tutoring; extra 
time on homework Bllignmenr.& and teats; "allowance of 
sranding up, stretching and/or walking around in da.."; 
"permission to chew gum or hard candy LO help him 
concentrate and focus"; "seat a..wgnments in close prox· 
lmlty to the Leacher"; and "acceu to a tape recorder. 
transcripts of lcctureo, outlines and notes and/or a lap­
top computer if needed.·. Now Mr. and Mrs. F. wanted 
even more. Michael's low grade on his Honors Geome­
try midterm, they argued. at the hearing, revealed evi· 
dence of a new, previously unsuspected di•abiliry 
"with the concepts of quadratic equationS' and the 
Pythagorean theorem." They blamed the &ehool for 
numerous "procedural violauon[•], • including·"failurc 
to punue a math reevaluation of Michael" afte• he 
received a 65 011 his midto:rm. Now, they aaid, their son 
would experience "substantial regrc&s:ion" over the sunl· 
mer, unlc11 his high school saw flt to furnish him with 
"extended summcr progr,unmtng in the form of math 
tutoring.· 

This, the hearing officer would not do. True, ·she 
wrote. Michael's poor showing on his geo1nctry 
midterm might well be "related to his learning di•­
abillty and/or ADD." On the other hand, she bold· 
ly ventured, it cuuld also .be that "'math remains a sub­
ject where Michael will not receive As in an Hono1~ 
track ... 

E 
nsconced in his pleasantly stuffy office, an 
Anglophile's fan~ of elephant car plants and 
ba.H"clief cornucopias in carved wood, .Jon 
Westling awaits the decision of Judge Patti B. 

Saris. He is resigned to the knowledge that, whatever 
is decided, the learning-disabled activi•to and <heir 
supporters will regard him as a villain. "This Is a cause 
where the support and c.omm.itmcM verges almost on 
fanaticism,• he aay1, puffing on one Marlboro Light, 
then another. "And whenever you have less than ide<'l 
science coupled with something close to fanaricbnn, 
you can move beyond appropriate we into areas of 
abuse." 

The students say that, whatever the outcome, the lili­
gation has salved their faltering 1elf-<:steem. Ben Freed­
man, a 21--year-old aeniqr who has maintained a 3.6 
CPA despite a reading "1)d writing disability and dys­
graphia, likens his crusade to the civil rights movement 
of the 1960s. "I don't want to compare my•elf to Dr. 
King, but there are great similarities," he say>. 

Anne Schneider, too, says she's achieved closure on 
the whoJe rc~rettable incid~nt. To the true. believers: ~t 
seems. there • an cxplanatJon· for everything; and 1t s 
wual!y the """" explanation. "I've been thinking about 
Jon We1tling, • she tells me one: evening. "For all hi• 
bragging about his Rhodes «holarship, he didn't do 
the fma1 paper. He's not a finisher.,. Schneider lcr.s out 
a reflective sigh. "To tell the. truth," she say., "I've 
always thought: learning ·disability.· • 

l 
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Questions for All Candidates 

1. Which current Supreme Court Justice do you most admire, and why? 

2. What Judge or Justice has most influenced your thinking concerning 
the constitutional separation of powers, and why? 

3. What does the discretionary power of the judiciary mean to you? 

4. Which Judge has served as a model for the way you would want to 
conduct yourself as a Judge, and why? 

5. Which law review article or book has most influenced your view of the 
law? 

6. What role do you think legislative history - by which I mean the 
various committee reports, hearing transcripts and floor statements -
should play in the interpretation of the teXt of a statute? 

Additional Questions for Judge Sotomayor 

1. You appear to have been critical of mandatory minimums and the 
sentencing guidelines. Do you think federal judges should have 
greater discretion in sentencing? Are there other areas in which you 
think federal courts should have additional discretion? 

2. At the hearing, you mentioned that you recently concluded the trial in 
a case called Holmes v. Artuz, which involved a prisoner who was 
removed from his food service job because he was an open 
homosexual. Did you ever rule on a motion for summary judgment or 
a motion for a directed verdict in that case? If so, how did you rule? 

3. In your 1995 opinion in Holmes v. Artuz you appear to reject a 
qualified immunity defense. at least in part, on the ground that the 
prison officials had not provided a rational basis ·for the plaintitrt · 
removal. Is that a fair reading of your opinion? Did the qualified 
immunity issue resurface later in the litigation? If so, how did yo4 
rule? 
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4. In your 1995 opinion in Holmes v. Artuz you deferred resolution of the 
case In part to allow the Supreme Court to decide the Roemer case. 
How did you feel that the Court's resolution of that case might be 
relevant in light of the standard for the application of qualified 
immunity? 

5. In your 1995 opinion in Holmes v. Artuz you read the pro g plaintiff's 
complaint in the light most favorable to him and concluded that it 
might be read to raise a substantive due process claim. What was 
the precise substantive due process claim that you felt was raised by 
the plaintiffs complaint, and what precedent supported that claim? 
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FOLLOW-UP QUESTIONS FOR SONIA SOTOMAYOR FROM SEN. JEFF 

SESSIONS 

Judge Sotomayor, in Holmes v. Artuz, 1995 U.S. Dist. Lexis 15926, 

you noted that removing a prisoner from a prison job solely because he 

had declared his sexual orientation may itself state a claim under 42 

u.s.c. §1983. 

1. In your legal opinion, is there a constitutional right to homosexual 

conduct? 

In the 1986 case of Bowers v. Hardwick, the Supreme Court ruled 

that homosexual sodomy is not a constitutional right, and that a State 

could criminalize homosexual sodomy. 

2. Judge Sotomayor, why did you mention the then pending Romer v. 

Evans case but not mention Bowers v. Hardwick in your opinion and 

order in Holmes v. Artuz? Isn't Bowers v. Hardwick relevant to the 

issue in Holmes v. Artuz? 

In 1995, the Supreme Court ruled in Adarand v. Pena that all - ,_,,.. 

government 

scrutiny. 

racial preferences are subject to the strictest judicial 
.. _.,.. ·~ ·:·- . . 

, .... 
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3. Do you believe that the Adarand decision was correctly decided? 

4. If confirmed, you will preside over many employment discrimination 

cases as a federal judge. In a suit challenging a government racial 

preference, quota, or set-aside, will you follow the Adarand decision and 

subject that racial preference to the strictest judicial scrutiny? 

S. In your legal opinion, is the California Civil Rights Initiative 

constitutional? 

6. Which current Supreme Court Justice do you most admire and why? 

Which former Supreme Court Justice do you admire and why? 

7. Is there a current law school professor or academic that you strongly 

admire? 

8. You have been very critical of the federal sentencing guidelines. 

Please provide a copy of every opinion or order in which you departed 

downward from the guidelines as a federal district judge. 
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QUESTIONS BY SENATOR STROM THURMOND REGARDING THE NOMINATION OF 
JUDGE SONIA SOTOMAYOR. 

1. Judge Sotomayor, in response to one of my questions at the 
nominations hearing on September 30, you stated that you do not 
oppose mandatory minimum sentences for drug offenses. However, 
during your sentencing of Louis Gomez and Victor Gomez on July 
26, 1993, you stated: "! am deeply, personally sorry about the 
sentence that I must impose .... I hope that yours will be one 
among the many that will convince our new president and Congress 
to change these minimums. The only statement I can make is this 
is one more example of an abomination being committed before our 
sight .... [T]he laws require me to sentence you to the five-year 
minimum." 

A. Have your views changed since 1993 based on subsequent 
congressional action? If not, what did you mean when you said 
that congress should."change these minimums"? 

B. What other examples of abominations were you referring 
to? 

2. During your sentencing of Daniel Gonzalez on July 12, 1993, 
you stated: ~I do hope that ... your family will appreciate that 
we all understand that you were in part a victim of the economic 
necessities of our society, but unfortunately there are laws that 
I must impose ... 

A. What did you mean when you said that the defendant was 
a victim of economic necessities? 

B. Do you·believe the econonq.c circumstances of someone 
who is convicted of a drug offense should be relevant in 
determining their sentence? 

3. You stated during your hearing that the jury found against 
Darrow Holmes in his 1awsuit against Superintendent of Security 
Services in New York, Case No. 95 Civ. 2309 .(SS). I am aware 
that you denied the government's motion to dismiss the case. Did 
the government late:r make a motion for summary judgment? If so, 
did you issue a written order denying that motion? 

4. You are quoted in the New York Times on September 25, 19513'" 
as saying that you were "very aware of the controversy ·· ,. 
surrounding the guidelines" and that you expected to "e:xper:l.~c;e 
some dislocation with them.n Please explain how and why yoQ hive 
had "dislocation" with the Guidelines. · · ·,: :·· 

5. In the same New Yorlc Times article, when asked whethe~ yo~ 
were "among those who sat on her hands rather than give [J\J•tlc:~ 
Clarence Thomas] a standing ovatioz_i [at a Second Judicial:~!FeH~~ 
conference], you are quoted as saying, "I'll take the Fiftlj;~::·:,3,; · 

A; Please. expl~in exac~ly what you did and said at'.Jf,l~!~:-·; 
event in connection with Justice Thomas' s appearance. . ~ :··'" ':'. · 
. B- Plea~e explain why your conduct was apparently. 
inconsistent with most of the audience. · . •:·.•·c. 

C. When Senator Sessions approached this topie-;;;fth yeu, 
you stated that you did what you did because you did not wish to 
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make a "political statementH through your actions. However, 
didn't your conduct, which was apparently inconsistenc wich most 
attendees,· actually constitute a "political statemenc"? 
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Questions for All Candidates 

1. Which current Supreme Court Justice do you most admire, and why'? 

2. What Judge or Justice has most influenced your thinking concerning 
the constitutional separation of powers, and why? 

3. What does the discretionary power of the judieiary mean to you? 

4. Which Judge has served as a model for the way you would want to 
conduct yourself as a Judge, and why? 

5. Which law review article or book has most influenced your view of the 
law? 

6. What role do you think legislative history - by which I mean the 
various committee reports, hearing transcripts and floor statements -
should play in the interpretation of the text of a statute? 

Additional Questions for Judge Sotomayor 

1. You appear to have been critical of mandatory minimums and the 
sentencing guidelines. Do you think federal judges should have 
greater discretion in sentencing? Are there other areas in which you 
think federal courts should have additional discretion? 

2. At the hearing, you mentioned that you recently concluded the trial in 
a case called Holmes v. Artuz, which involved a prisoner who was 
removed from his food service job because he was an open 
homosexual. Old you ever rule on a motion for summary judgment or 
a motion for a directed verdict in that case? If so. how did you rule? 

3. In your 1995 opinion in Holmes v. Artuz you appear to reject a 
quallfled immunity defense. at least in part, on the ground that th• 
prison officials had not provided a rational basis for the plaintiff't · 
removal. Is that a fair reading of your opinion? Did the qualifi~ 
immunity issue resurface later in the liti9atiori'? If so, how did )'QI.I 
rule? ... · 
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. 4. In your 1995 opinion In Holmes v. Artuz you deferred resolution of the 
case In part to allow the Supreme Court to decide the Roempr case. 
How did you feel that the Court's resolution of that case might be 
relevant in light of the standard far the application of qualified 
immunity? 

5. In your 1995 opinion in !jo!mes v, Artuz you read the pro.§.§ plaintlffs 
complaint In the llght most favorable to him and concluded that it 
might be read to raise a substantiVe due process claim. What was 
the precise substantive due process claim that you felt was raised by 
the plaintiff's complaint. and what precedent supported that dalm? 
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FOLLOW-UP QUESTIONS FOR SONIA SOTOMAYOR FROM SEN­

SESSIONS 

Ms. Sotomayor, in IIolmSi y. Arp171, 199S U.S. Dist. Lexis 15926, you 

noted that removing a prisoner .from a prison job solely because he had 

declared his sexual orientation may irself state a claim under 42 U.S.C. 

§1983. 

1. In your legal opinion, is there a constirutional right to homosexual 

conduct? 

In the 1986 case of Bowm v Han:!wick.. the Supreme Court ruled that 

homosexual sodomy is not a constitutional right, and that a State could 

crimiJlalize homosexual sodomy. 

2. Ms. Sotomayor, why did you mention the then pending Romer v. Evf!m 

case but not mention Boww y. Hard.wick in your opinion and order in 

Holme§ y. ArtPZ? 

In 199S, the Supreme Court ruled in Maraud v. Pena that all goveIDJDent! 

racial preferences are subject to the strictest judicial scrutiny. 

3. Do you believe that the Adara!Jd decision was correctly decid~1 

,., ' ' 
L •' • > "• 

4. I1 c.onfumed, you will preside over many employment. discriminatlon cases 
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as a federal judge. In a suit challenging a government racial preference. 

quota, or set-aside. will you follow the Adprand decision and subject that 

racial preference to the strictest judicial scrutiny? 

5. In your legal opinion, is the California Civil Rights Initiative 

constirutional? 

6. Which current supreme Court Justice do you most admire and why? 

Which former Supreme Court Justice do you admire and why? 

7. Is there a currem law school professor or academic that you strongly 

admire? 
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·- ------~ 

l. JUdge Setomayor. in respcm~e to one of my questions at the 
nOlllinaeions hearing on Septeaiber 30, ycm 5tated thac you do noc 
oppose mandatory 111.initl!llm sentenc:el5 for d:r:ug offenses. However. 
during your sentencing of LQuis Gomez and Victor Gomes on J'uly 
26, 1993, ~ou stated, ~1 a~ deeply, persono.1ly sorzy ;Uiouc the 
aentance that I 1!1\.1St illlpose .... I hope that yours will ~e one 
amcm.s the uiany that will eon'ITince our new president and Congress 
to c:hange these mini'CllU'lllS. The only statlilnent I can make is this 
is one more exa~le of an abQ111ination being commieted before our 
sight ..•• [TJhe laws require me to .sentenee you co tbe ti"'El-year 
111ini111W11. " · 

~- Rave your views changed since 1993 ~ased on su:bsequeuc 
Congressional action? If not, w~at did YO\l mean when you said 
that Con§JX'es~ should •change these minilDl.1llllil•? 

B. What oeher examples ct aboin.inations were you rererring 
to? 

2. ~rin~ your sentencing of Daniel Gonzale~ on July 12, 19~3, 
you stated: ·1 do hope that .•. your family wi1l appreciate that 
we all understand that you were in part a victim 0£ t:he eco~Cllllic 
necessities of our society. ~ut unfortu:aately chere are laws chat 
I: l!IU$t i!llPOSe." 

A. Whae did you mean when you said that. the de~endant was 
a victim of economic ~Qcessities? 

8. Do you·believe the eeonclllio circumstances of someone 
who is convicted of a d%Ug offense shoul.d be relevaJ:Lt in 
dete:r:tn.iniiig their sentence? 

:3. You st:ate4 during your hearing tbac the ju%)" found against: 
:Darrow Holmes ill his 1a.,suit against Superinr.ezMSent of Secur.icy 
Services in New York, case No. 95 Civ. 2309 (SS>. I ai11 aware 
that you denied the scvernment's motion to disl?Liss the case. Did 
the govenunent late~ make a lbOtiori for SUlD!lary judgment? If so, 
did you issue a wricten ozder denying chat 1T10tion? 

4. You are quoeecl in the Ney York, :rj,maa on September 25, l.9ta'• 
as saying that you were •very aware of the coz:r.trcversy · ·. 
surro1u1ding the 911ideli.nes.. and that yo'\6 expected to '"experient;;• 
some dislocation vich them.• Ple~se explain how and why you ~~~e 
lMl.d •aie1oc~tion~ with the Guidel1nes. · ' 

s. In the same H@!w Yop; Titnei art:i.c:le, '1hen aslc.ed whet.he~ n~ 
were "'among thoee who sat on her handc rather than give [Jti•tlilo 
Clarence Thomas] a standing ovation [at a Second Judicial ~i~~t 
conferancaJ. you are 'l';'Oted. as sayiiig, "t' ll .t:ake the .Vi.f~ij~~:;·~(· 

A. l'le<!se. exp1al.n exac:~ly whae you did and sa:id atc.~!Fi ., 
event in connec::t::i.on w.1 th .1ut;e1ce ThOlllas' s appearance. . ..... · : ·; •, r · 

a. Please explain why your conduct was apparently 
i:n.conilil!ltent w1th most of t:he audience. · . ··:··.· '·. 

c. 'ifb2n Senatoi:- Sess:l.on15 approaehed ehis tople'vit.I\ "°"' 
you stated that you did what you did ~eca~se you did not wish to 
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make a •policical statement* th.l:'ous;h your actions. However, 
didn't your conduct, which was appilrerttly incon•istene wi~h mose 
attendees, actually constieute a ~policical staeemenc0 ? 
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TERRILL 0. ALBRIGHT 

October 6, 1997 

Hon. William Jefferson Clinton, Esq. 
President, United States of America 
1600 Pennsylvania A venue 
Washington, D.C. 20500 

Attention: 

Mr. Charles Ruff 
Mr. Jonath1111 Yarowsky 
Mr. Michael O'Connor 
Mr. Douglas J. Band 
Office of Counsel to President 
Room 130 
Old Executive Office Building 
Washington, D.C. 20502 

Re: Nomination of Kermit E. Bye to the United Stares 
Court of Appeals for the Eighth Circuit 

Dear President Clinton: 

INDIANAPOLIS 
FORT WA.YNr;: 

&OUTH 6END 

ELKHART 

WASHINGTON, C>.C. 

This lener is written in support of the proposed nomination of Kermit E. Bye to 
the United States Court of Appeals for the Eighth Circuit. 

As a past President of the Indiana State Bar Association and a member of the 
Executive Council of the National Conference of Bar Presidents, I have had the opportunity to 
work extensively with Mr. Bye over the course of the last four years. Our work has covered a 
wide range of subjects, both substantively and professionally. It is my considered opinion that 
Mr. Bye would make an excellent selection to the Eighth Circuit Court of Appeals vacancy. He 
possesses keen insights into complex issues and is able to sort through those issues in a careful 
and thoughtful manner. Moreover, he would bring to the position the highest sense of integrity 
with an appropriate mix of judicial temperament. 
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Hon. William Jefferson Clinton, Esq. -2- October 6, 1997 

As a member of the American College of Trial Lawyers, and one who has an 
intense interest in the quality of our federal judiciary. I wholeheartedly support the candidacy of 
Kermit Bye and urge your appointment of him to the position. 

TDA/plh 
Via facsimile trllll3mission 
and Unjted States first-class majl 
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'A8Hlf.IGTON • La Cami:Gil>n de lo Ju~dico del Sena.do 
eli 6 a le juat federal Sonia' Sotomayor 6 UI\ f\Jerte nterroga. 
an ·1a BUd11nclaa publl'caa para au eontnnaol6n como 

11. del Segundo Clrcuito Federal de Apel&clonea de Nuava 
~ 

1 ComJ~bn que~a aabtr la posld6n de Ill Jueza en lo& 
ito~ da, los derecho~ de los hom06t><UB1aa, '' heb!a saluda· 
~ J-uez: de! Tribunal Supremo Clwenoe Thomu y eu oplrJ6n 
•e la& gulae de sentel'ICIH iedel'lllea para c:eaos aimlnalae, 
o oblltarlte. Sotom11yor, jutza del Tribunal d• Dletrllo cfe v• York. patoc!6 co"laatar allnadam911\o laa prtQUnlae, 
11\a.e de las cual.s tenlan QWI 11111 oon decisianea quei la 
1da. Mb 1a 10mado en varloa ca sos )ucficialee. 
ot.omayor fut preeenlada pot el eenador 1BpUbt1cano per 
IVE!I. York, Alfonse O'Amato, (J,llan hablb a ravor d1 la 
filW'Tiac:l6 n de la Juaz tambilln a norr.bie de !JU r.otega demb­
a ~r au eatado, Dlllllel P. MoynlNIQ. D'Arnalo cornenl6 que 
>1n&yor ae senl8bll llente a la Comisibn de lo Jl.Jl1dlco por 
nda vm en menos de cnoo 1\1\oa, L.11 prlmara f\le C1.1ando 
l\,Qminada para Jueza del Trlbunel ·de DiStrllo. 
I ea conflnmda por al senedo, SOtomayot se conv~nlrli en 
>rinera mujv puart~uena Qua ocupe ll"ie sm11 en 1.m 
u~eJ Feder&! de Apelac1ones • .Actualmenbl son lueces de 
:µ,i1o los puertorri(luet\08 Jose Cabtanes. tamblen dal Se· 
doo Glrcuito da Nueya York. y el juat preaklente del Tllbunal· 
i.p&!aciones dal P~mer Q-culto de Boston, Juan TorrueUee. 
.~ $ltNADORES1epubllcanoe Strom Thunnond. de Cero­
del Suri Jeff Sessions, de Alabama; y John Ashcroft, de 
sourl le hiolerof\ mucnu 11\6! p~tas 11 SOIOm~or que eJ 
, -candldil10 p11ra jueJ .de Ap~°"'~$; Ro~kp5ia'.Ollman,. 

.. . ...... ~· ~··· ... ~~~ · ... ~. :': ';. · .. ·: .. -.:·~ . 
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Sa&slone 11y6 ·un paaaja de una doclaibn do un. easo .en .el 
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Qlll6!t ,ds senlencia, Las gul11a de 1entencla federeles tatable• 
cen mtnirnoa y maxlrnoa de pena clepanalendo del delllo y, par 
ajernplo ah !oa cnsoe de dtogaa, la pana depando de la CUllflda 
de le. droga qua aa lrancl> o so conaplr6 pera lraflcer. . 
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cuando ea le preg\i'\tO ui hMla 6Plaudido al jua~ Thomas 
cuando eate vlai16 el Segundo CirouJto. La Juez irullo6 que no 1.• 
conlesto al periOdlco porque no debe inrnlacuirse en Mimtos . 
de corte polttico. 
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par:a juez del Supremo eo rnedio de las c4l'ldentas acLJ8l(jJones 
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The views from Pavia & Harcourt's 12th-floor offices in midtown Manhattan are 
commanding, and the carpeted halls, in soft pastels, are adorned by modern 
Italian paintings. But Sonia Sotomayor, a partner at the commercial litigation 
firm, was boxing up her things the other day to take another job. The new one 
comes with a pay cut, scant carpeting, dingy lighting and a room without a view. 

Ms. Sotomayor is thrilled. 

"I've gotten letters from people who remember me in grammar school saying 
that this is what I wanted," she said. 

What Ms. Sotomayor has wanted was to be a judge. Next Friday she is to take 
the oath for a seat on the Federal court of the Southern District of New York, 
the first Hispanic American to do so. She will also become one of seven women 
among the district's 58 judges. 

But what attaches to her name in legal circles is less her breakthrough 
status than incredulity: Many of her colleagues say that in a time of skepticism 
about the quality of judicial appointments, Ms. Sotomayor seems too good to be 
true. 

A Child of From the Projects 

On paper, she comes across as a classic overachiever -- a child from the 
Bronx housing projects who graduated summa cum laude from Princeton, became an 
editor of the Yale Law Journal at Yale Law School, spent five years as a 
prosecutor with the Manhattan District Attorney, then developed her substantial 
civil practice as a commercial litigator. 

But it was her pro bona activities that an admiring Senator Edward M. Kennedy 
of Massachusetts praised during her wrinkle-free confirmation hearing before the 
Senate Judiciary Committee in June. 

For 12 years she was a top policy maker on the board of the Puerto Rican 
Legal Defense and Education Fund. She was also on the board of the State of New 
York Mortgage Agency, where she helped provide mortgage insurance coverage to 
low-income housing and AIDS hospices. In her leisure time she became a founding 
member of the New York City Campaign Finance Board, which distributes public 
money for city campaigns. 

CLINTON LIBRARY PHOTOCOPY 
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Senator Daniel Patrick Moynihan of New York, who recommended Ms. Sotomayor 
for the bench, gleefully recalled that when his judicial selection staff first 
suggested her name last year, they told him, "Have we got a judge for you!" 

Not Every Inch Judicial 

In person, with her round face and faint spray of summer freckles, Ms. 
Sotomayor looks younger than her 38 years and, wearing dangling earrings and a 
leather-and-gold bracelet, not every inch the judge. Neither does she have the 
studied charm nor dazzle factor of many judicial candidates who win accolades 
from lawyers and politicians. 

Hers is a cumulative impression. She is plain-spoken and direct, good-humored 
but not exactly humorous. She is also seemingly without affectation, a trait 
that colleagues say helps her move as comfortably among her wealthy European 
clients as she does in her old Bronx neighborhood, where she recently returned 
to live. (The Federal Bureau of Investigation advised her not to disclose it.} 

"You know anybody who wants to buy my cheap apartment in Carroll Gardens?" 
she asks in a street-scraped New York accent, referring to the section of 
Brooklyn. 

She moved because Carroll Gardens is not in her judicial district. The 
courthouse is in Manhattan, but even on a judicial salary of $129,000 -- modest 
compared with the potential earnings of a law partner -- Ms. Sotomayor has 
chosen moderation, and a longer commute from the Bronx, which is also in her 
district. 

"I've never wanted to get adjusted to my income because I knew I wanted to go 
back to public service," she said. "And in comparison to what my mother earns 
and how I was raised, it's not modest at all." She paused, as if watching a 
slide show of memories, and laughed heartily. "I have no right to complain," she 
said. 

Her mother, a nurse who recently retired from her job at a methadone clinic, 
raised Ms. Sotomayor and her younger brother, now a doctor, largely on her own. 
"I saw her working, being the emotional and spiritual leader in our family," Ms. 
Sotomayor said. "She had almost a fanatical emphasis on education. We got 
encyclopedias, and she struggled to make those payments. She kept saying, 'I 
don't care what you do, but be the best at it.' " 

Her father, a tool-and-die worker with a third-grade education, died when Ms. 
Sotomayor was 9. Both parents were from Puerto Rico, and because her father 
spoke only Spanish, Ms. Sotomayor did not become fluent in English until after 
his death. 

She had intended to become the Puerto Rican Nancy Drew, girl detective. That 
dream ended at the age of 7, when doctors told her .she had diabetes and 
suggested she pick a more sedate career. She got a new idea from an episode of 
"Perry Mason" when a prosecutor character on the old television program said he 
did not mind losing when a defendant turned out to be innocent because his job 
was about justice. 

"I thought, what a wonderful occupation to have," Ms. Sotomayor said. "And I 
made the quantum leap: If that was the prosecutor's job, then the guy who made 

CLINTON LIBRARY PHOTOCOPY 
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the decision to dismiss the case was the judge. That was what I was going to 
be. II 

Even as she speaks of the courts as often the "last refuge for the 
oppressed,'' Ms. Sotomayor, who has 400 cases awaiting her, defines a good judge 
as one who "has the ability to absorb a new area of law quickly, and has a 
commitment to take control of a case and move it forward." 

When colleagues speak of her they emphasize her pragmatism. "I'm a 
down-to-earth litigator, and that's what I expect I'll be like as a judge," she 
said. "I'm not going to be able to spend much time on lofty ideals. I don't lose 
sight of the fact that they're important, but I also don't lose sight that 95 
percent of the cases before most judges are fairly mundane. The cases that shake 
the world don't come along every day. But the world of the litigants is shaken 
by the existence of their case, and I don't lose sight of that, either." 

Indeed, while she speaks of the pressure to crash-learn the Federal Rules of 
Criminal Procedure and the excitement of being fitted for black robes, she keeps 
returning to "the anxiety and the terror" that joining the Federal bench 
provokes when she thinks of the sentences and fines she will have to issue. 

"I don't get paralyzed by making decisions, but I fear the extent to which 
I'll be tortured by the difficult decisions I'll have to make," she said. 

John W. Fried, her bureau chief when she was a prosecutor, attests to Ms. 
Sotomayor's decision-making capacity, noting how she would scrupulously search 
for her own reasonable doubt before going forward with a case. Mr. Fried, now in 
private practice, said she "was the brightest, most eager assistant I ever 
worked with." 

Then he laughed, recalling that when he met Ms. Sotomayor she asked where the 
courtroom was. 

Although Ms. Sotomayor left the Manhattan District Attorney's office eight 
years ago, she remembers in detail the victims and the lasting effect that crime 
had on them. "The saddest crimes for me were the ones that my own people 
committed against each other," she said. She has received letters from Hispanic 
people from all walks of life expressing their pride in her confirmation. "I 
hope there's some greater comfort about the system to Hispanics because I'm 
there," she said. 

Careful Responses 

While Senator Moynihan is a Democrat, Ms. Sotomayor says she is politically 
independent, and her chatty expansiveness shuts down when she is asked about 
judicial philosophy. She allows that she is in the center. Then comes a tap 
dance around any questions on specific topics, her mouth twitching in amusement, 
her eyes bright, as if to say, "You're trying to cross-examine a cross 
examiner? 11 

How did she react to a recent appeals court ruling that disqualified Federal 
Judge H. Lee Sarokin from hearing a suit against tobacco companies because an 
opinion of his about the case appeared biased? 

CLINTON LIBRARY PHOTOCOPY 
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"I'm aware it will have an effect," she said. "Some judges will feel they 
don't have a right to be too passionate." 

When Justice Clarence Thomas was introduced at a Second Judicial Circuit 
conference, was she among those who sat on her hands rather than give him a 
standing ovation? 

"I'll take the Fifth," she said. 

What does she think of the Federal Sentencing Guidelines, which many judges 
resent for limiting discretion? 

"I am very aware of the controversy surrounding the guidelines" and expect to 
"experience some dislocation with them." 

So what kind of music do you like? 

"Soft rock," the centrist replied. 

Judge Jose Cabranes of Federal District Court in New Haven, a longtime mentor 
who will be administering her oath, cautions that she will quickly find herself 
leading "a much more isolated life than before." 

Ms. Sotomayor, who is divorced, said that becoming a judge is like joining a 
monastery. So she plans to spend this weekend before her swearing-in with 
friends in New Orleans, the last such fling for a while. 

Rocking out, your honor-to-be? 

"Yeah," she said, with a smile and a shrug, "! party." 

GRAPHIC: Photo: "I'm a down-to-earth litigator, and that's what I expect I'll be 
like as a judge," said Sonia Sotomayor, who is about to take the oath for a seat 
on the Federal court of the Southern District of New York. She will be the first 
Hispanic American and one of only seven women in the district. (Marilynn K. 
Yee/The New York Times) 
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