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Title II Technical Assistance Manual 1994 Supplement 

11-1.0000 COVERAGE. 

11-1.3000 Relationship to title III. 

[Insert the following text at the end of ILLUSTRATION 2, p. 2.] 

Similarly, if an existing building is owned by a private entity covered by title III and rented to a 
public entity covered by title II, the private landlord does not become subject to the public entity's 
title II program access requirement by virtue of the leasing relationship. The private landlord only 
has title III obligations. These extend to the commercial facility as a whole and to any places of 
public accommodation contained in the facility. The governmental entity is responsible for ensuring 
that the programs offered in its rented space meet the requirements of title II. 
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Title II Technical Assistance Manual I 994 Supplement 

11-3.0000 GENERAL REQUIREMENTS 

11-3.3000 Equality in participation/benefits. 

[Insert the following text after ILLUSTRATION 5, p. 11.] 

Finally, the ADA permits a public entity to offer benefits to individuals with disabilities, or a 
particular class of individuals with disabilities, that it does not offer to individuals without disabili­
ties. This allows State and local governments to provide special benefits, beyond those required by 
the ADA, that are limited to individuals with disabilities or a particular class of individuals with 
disabilities, without thereby incurring additional obligations to persons without disabilities or to 
other classes of individuals with disabilities. 

ILLUSTRATION 6: The ADA does not require a State government to continue providing 
medical support payments to dependent children with schizophrenia, if other dependent 
children without disabilities are also ineligible for continued coverage. This is true even if the 
State chooses to provide continued coverage to a particular class of children with disabilities 
(e.g., those with physical impairments, or those who have mental retardation). 

11-3.5300 Unnecessary inquiries. 

[Insert the following text at the end of this section, p. 14.] 

ILLUSTRATION 2: An essential eligibility requirement for obtaining a license to practice 
medicine is the ability to practice medicine safely and competently. State Agency X requires 
applicants for licenses to practice medicine to disclose whether they have ever had any physi­
cal and mental disabilities. A much more rigorous investigation is undertaken of applicants 
answering in the affirmative than of others. This process violates title II because of the addi­
tional burdens placed on individuals with disabilities, and because the disclosure requirement 
is not limited to conditions that currently impair one's ability to practice medicine. 

11-3.6000 Reasonable modifications. 

11-3.6100 General. 

[Insert the following text after ILLUSTRATION 3, p. 15.] 

ILLUSTRATION 4: C, a person with a disability, stops at a rest area on the highway. C 
requires assistance in order to use the toilet facilities and his only companion is a person of the 
opposite sex. Permitting a person of the opposite sex to assist C in a toilet room designated 
for one sex may be a required reasonable modification of policy. 

ILLUSTRATION 5: S, an individual with an environmental illness, requests a public entity to 
adopt a policy prohibiting the use of perfume or other scented products by its employees who 
come into contact with the public. Such a requirement is not a "reasonable" modification of 
the public entity's personnel policy. 
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Title II Technical Assistance Manual 1994 Supplement 

11-5.0000 PROGRAM ACCESSIBILITY 

11-5.1000 General. 

[Insert the following text before the question, "Can back doors ... ?" p. 22.] 

Does the program accessibility requirement prevent a public entity from renting existing inacces­
sible space to a private entity? Not necessarily. For example, if a State leases space to a public accom­
modation in a downtown office building in a purely commercial transaction, i.e., the private entity 
does not provide any services as part of a State program, the State may rent out inaccessible space 
without violating its program access requirement. The private entity, though, would be responsible 
for compliance with title III. On the other hand, if a State highway authority leases a facility in one of 
its highway rest areas to a privately owned restaurant, the public entity would be responsible for 
making the space accessible, because the restaurant is part of the State's program of providing servic­
es to the motoring public. The private entity operating the restaurant would have an independent 
obligation to meet the requirements of title III. 

11-5.2000 Methods for providing program accessibility. 

[Insert the following text after ILLUSTRATION 3, p. 23.] 

ILLUSTRATION 4: A municipal performing arts center provides seating at two prices -­
inexpensive balcony seats and more expensive orchestra seats. All of the accessible seating is 
located on the higher priced orchestra level. In lieu of providing accessible seating on the 
baleony level, the city must make a reasonable number of accessible orchestra-level seats 
available at the lower price of balcony seats. 
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Title II Technical Assistance Manual 1994 Supplement 

11-6.0000 NEW CONSTRUCTION AND AL TERA TIO NS 

11-6.2000 Choice of design standard: UF AS or ADAAG. 

11-6.2100 General. 

[Insert the following text at the end of this section, p. 26] 

What if neither ADAAG nor UF AS contain specific standards for a particular type of facility? In 
such cases the technical requirements of the chosen standard should be applied to the extent possible. 
If no standard exists for particular features, those features need not comply with a particular design 
standard. However, the facility must still be designed and operated to meet other title II requirements, 
including program accessibility (see 11-5.~000). 

ILLUSTRATION 1: A public entity is designing and constructing a playground. Because 
there are no UF AS or ADA AG standards for playground equipment, the equipment need not 
comply with any specific design standard. The title II requirements for equal opportunity and 
program accessibility, however, may obligate the public entity to provide an accessible route 
to the playground, some accessible equipment, and an accessible surface for the playground. 

ILLUSTRATION 2: A public entity is designing and constructing a new baseball stadium that 
will feature a photographers' moat running around the perimeter of the playing field. While 
there are no specific standards in either ADAAG or UFAS for either dugouts or photogra­
pher's moats, the chosen standard should be applied to the extent that it contains appropriate 
technical standards. For example, an accessible route must be provided and any ramps or 
changes in level must meet the chosen standard. The public entity may have additional obliga­
tions under other title II requirements. 

11-6.6000 Curb ramps. 

[Insert the following text at the end of this section.] 

Resurfacing beyond normal maintenance is an alteration. Merely filling potholes is considered 
to be normal maintenance. 
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Title II Technical Assistance Manual 1994 Supplement 

11-7.0000 COMMUNICATIONS 

11-7.1000 Equally effective communication. 

A. [Insert the following text after ILLUSTRATION 2, p. 38.] 

ILLUSTRATION: S, who is blind, wants to use the laundry facilities in his State university 
donnitory. Displayed on the laundry machine controls are written instructions for operating 
the machines. The university could make the machines accessible to S by Brailling the instruc­
tions onto adhesive labels and placing the labels (or a Brailled template) on the machines. An 
alternative method of ensuring effective communication with S would be to arrange for a 
laundry room attendant to read the instructions printed on the machines to S. Any one particu­
lar method is not required, so long as effective communication is provided. 

B. [Insert the following text after ILLUSTRATION 2, p. 39.] 

ILLUSTRATION 3: A municipal police department encounters many situations where effec­
tive communication with members of the public who are deaf or hard of hearing is critical. 
Such situations include interviewing suspects prior to arrest (when an officer is attempting to 
establish probable cause); interrogating arrestees; and interviewing victims or critical witness­
es. In these situations, appropriate qualified interpreters must be provided when necessary to 
ensure effective communication. 

The obligation of public entities to provide necessary auxiliary aids and services is not limited 
to individuals with a direct interest in the proceedings or outcome. Courtroom spectators with dis­
abilities are also participants in the court program and are entitled to such aids or services as will 
afford them an equal opportunity to follow the court proceedings. 

ILLUSTRATION: B, an individual who is hard of hearing, wishes to observe proceedings in 
the county courthouse. Even though the county believes that B has no personal or direct 
involvement in the courtroom proceedings at issue, the county must provide effective commu­
nication, which in this case may involve the provision of an assistive listening device, unless it 
can demonstrate that undue financial and administrative burdens would result. 

C. [Insert the following text at the end of the question, "Must tax bills ... ?" p. 39.] 

Brailled documents are not required if effective communication is provided by other means. 

II-7 .1100 Primary consideration. 

[Insert the following text after the first paragraph of this section, p. 39.] 

ILLUSTRATION: A county's Supervisor of Elections provides magnifying lenses and readers 
for individuals with vision impairments seeking to vote. The election procedures specify that 
an individual who requests assistance will be aided by two poll workers, or by one person 
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Title II Technical Assistance Manual 1994 Supplement 

selected by the voter. C, a voter who is blind, protests that this method does not allow a blind 
voter to cast a secret ballot, and requests that the County provide him with a Brailled ballot. A 
Brailled ballot, however, would have to be counted separately and would be readily identifi­
able, and thus would not resolve the problem of ballot secrecy. Because County X can demon­
strate that its current system of providing assistance is an effective means of affording an indi­
vidual with a disability an equal opportunity to vote, the County need not provide ballots in 
Braille. 

11-7.3000 Emergency telephone services. 

II-7.3300 Seven-digit lines. 

[Insert the following text at the end of this section, p. 42.] 

ILLUSTRATION: Some States may operate a statewide 911 system for both voice and 
nonvoice calls and, in addition, permit voice callers only to dial seven-digit numbers to obtain 
assistance from particular emergency service providers. Such an arrangement does not violate 
title II so long as nonvoice callers whose calls are directed through 911 receive emergency 
attention as quickly as voice callers who dial local emergency seven-digit numbers for assis­
tance. 
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Title II Technical Assistance Manual 1994 Supplement 

11-9.0000 INVESTIGATION OF COMPLAINTS AND ENFORCEMENT 

11-9.2000 Complaints. 

[Insert the following text at the end of this section, p. 51.] 

Is a private plaintiff entitled to compensatory damages? A private plaintiff under title II is 
entitled to all of the remedies available under section 504 of the Rehabilitation Act of 1973, including 
compensatory damages. 

ILLUSTRATION: A county court system is found by a Federal court to have violated title II 
of the ADA by excluding a blind individual from a jury because of his blindness. The individ­
ual is entitled to compensatory damages for any injuries suffered, including compensation, 
when appropriate, for any emotional distress caused by the discrimination. 
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Introduction 

This technical assistance manual addresses the requirements of title II of the Americans with 
Disabilities Act, which applies to the operations of State and local governments. It is one of a series 
of publications issued by Federal agencies under section 506 of the ADA to assist individuals and 
entities in understanding their rights and duties under the Act. 

This manual is part of a broader program of technical assistance conducted by the Depart­
ment of Justice to promote voluntary compliance with the requirements not only of title II, but also 
of title III of the ADA, which applies to public accommodations, commercial facilities, and private 
entities offering certain examinations and courses. 

The purpose of this technical assistance manual is to present the ADA 's requirements for 
State and local governments in a format that will be useful to the widest possible audience. The 
guidance provided in the Department's regulations and accompanying preambles has been carefully 
reorganized to provide a focused, systematic description of the ADA 's requirements. The manual 
attempts to avoid an overly legalistic style without sacrificing completeness. In order to promote 
readability and understanding, the text makes liberal use of questions and answers and illustrations. 

The manual is divided into nine major subject matter headings with numerous numbered 
subheadings. Each numbered heading and subheading is listed in a quick reference table of contents 
at the beginning of the manual. 
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11-1.0000 COVERAGE 

Regulatory references: 28 CFR 35.102-35.104. 

11-1.1000 General. Title lI of the ADA covers programs, activities, and services of public entities. 
It is divided into two subtitles. This manual focuses on subtitle A of title H, which is implemented 
by the Department of Justice's title II regulation. Subtitle B, covering public transportation, and the 
Department of Transportation's regulation implementing that subtitle, are not addressed in this 
manual. 

Subtitle A is intended to protect qualified individuals with disabilities from discrimination on the 
basis of disability in the services, programs, or activities of all State and local governments. It 
additionally extends the prohibition of discrimination on the basis of disability established by section 
504 of the Rehabilitation Act of 1973, as amended, to all activities of State and local governments, 
including those that do not receive Federal financial assistance. By law, the Department of Justice's 
title II regulation adopts the general prohibitions of discrimination established under section 504, 
and incorporates specific prohibitions of discrimination from the ADA. 

Subtitle B is intended to clarify the requirements of section 504 for public transportation entities 
that receive Federal financial assistance. Also it extends coverage to all public entities that provide 
public transportation, whether or not they receive Federal financial assistance. It establishes detailed 
and complex standards for the operation of public transit systems, including commuter and intercity 
rail (AMTRAK). The Department of Transportation is responsible for the implementation of the 
second subtitle of Title II and issued a regulation implementing that subtitle. 

11-1.2000 Public entity. A public entity covered by title II is defined as -

1) Any State or local government; 

2) Any department, agency, special purpose district, or other instrumentality of a State or 
local government; or 

3) Certain commuter authorities as well as AMTRAK. 

As defined, the term "public entity" does not include the Federal Government. Title II, therefore, 
does not apply to the Federal Government, which is covered by sections 501 and 504 of the Reha­
bilitation Act of 1973. 

Title II is intended to apply to all programs, activities, and services provided or operated by State 
and local governments. Currently, section 504 of the Rehabilitation Act only applies to programs or 
activities receiving Federal financial assistance. Because many State and local government opera­
tions, such as courts, licensing, and legislative facilities and proceedings do not receive Federal 
funds, they are beyond the reach of section 504. 

In some cases it is difficult to determine whether a particular entity that is providing a public 
service, such as a library, museum, or volunteer fire department, is in fact a public entity. Where an 



entity appears to have both public and private features, it is necessary to examine the relationship 
between the entity and the governmental unit to determine whether the entity is public or private. 
Factors to be considered in this determination include -

1) Whether the entity is operated with public funds; 

2) Whether the entity's employees are considered government employees; 

3) Whether the entity receives significant assistance from the government by provision of 
property or equipment; and 

4) Whether the entity is governed by an independent board selected by members of a private 
organization or a board elected by the voters or appointed by elected officials. 

11-1.3000 Relationship to title III. Public entities are not subject to title Ill of the ADA, which 
covers only private entities. Conversely, private entities are not subject to title IL In many 
situations, however, public entities have a close relationship to private entities that are covered by 
title III, with the result that certain activities may be at least indirectly affected by both titles. 

ILLUSTRATION 1: A privately owned restaurant in a State park operates for the conve­
nience of park users under a concession agreement with a State department of parks. As a 
public accommodation, the restaurant is subject to title III and must meet those obligations. 
The State department of parks, a public entity, is subject to title II. The parks department is 
obligated to ensure by contract that the restaurant is operated in a manner that enables the 
parks department to meet its title II obligations, even though the restaurant is not directly 
subject to title II. 

ILLUSTRATION 2: A city owns a downtown office building occupied by its department of 
human resources. The building's first floor, however, is leased to a restaurant, a newsstand, 
and a travel agency. The city, as a public entity and landlord of the office building, is subject 
to title II. As a public entity, it is not subject to title III, even though its tenants are public 
accommodations that are covered by title III. 

ILLUSTRATION 3: A city engages in a joint venture with a private corporation to build a 
new professional sports stadium. Where public and private entities act jointly, the public 
entity must ensure that the relevant requirements of title II are met; and the private entity must 
ensure compliance with title III. Consequently, the new stadium would have to be built in 
compliance with the accessibility guidelines of both titles II and III. In cases where the stan­
dards differ, the stadium would have to meet the standard that provides the highest degree of 
access to individuals with disabilities. 

ILLUSTRATION 4: A private, nonprofit corporation operates a number of group homes 
under contract with a State agency for the benefit of individuals with mental disabilities. 
These particular homes provide a significant enough level of social services to be considered 
places of public accommodation under title III. The State agency must ensure that its con-
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tracts are carried out in accordance with title II, and the private entity must ensure that the 
homes comply with title III. 

11-1.4000 Relationship to other laws 

11-1.4100 Rehabilitation Act. Title II provides protections to individuals with disabilities that are 
at least equal to those provided by the nondiscrimination provisions of title V of the Rehabilitation 
Act. Title V includes such provisions as section 501, which prohibits discrimination on the basis of 
disability in Federal employment; section 503, which addresses the employment practices of Federal 
contractors; and section 504, which covers all programs receiving Federal financial assistance and 
all the operations of Federal Executive agencies. Title II may not be interpreted to provide a lesser 
degree of protection to individuals with disabilities than is provided under these laws. 

11-1.4200 Other Federal and State laws. Title Il does not disturb other Federal laws or any State 
laws that provide protection for individuals with disabilities at a level greater or equal to that 
provided by the ADA. It does, however, prevail over any conflicting State laws. 
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11-2.0000 QUALIFIED INDIVIDUALS WITH DISABILITIES 

Regulatory references: 28 CFR 35.104. 

11-2.1000 General. Title II of the ADA prohibits discrimination against any "qualified individual 
with a disability." Whether a particular individual is protected by title II requires a careful analysis 
first, of whether an individual is an "individual with a disability," and then whether that individual is 
"qualified." 

People commonly refer to disabilities or disabling conditions in a broad sense. For example, 
poverty or lack of education may impose real limitations on an individual's opportunities. Likewise, 
being only five feet in height may prove to be an insurmountable barrier to an individual whose 
ambition is to play professional basketball. Although one might loosely characterize these condi­
tions as "disabilities" in relation to the aspirations of the particular individual, the disabilities 
reached by title II are limited to those that meet the ADA' s legal definition - those that place 
substantial limitations on an individual's major life activities. 

Title II protects three categories of individuals with disabilities: 

I) Individuals who have a physical or mental impairment that substantially limits one or more 
major life activities; 

2) Individuals who have a record of a physical or mental impairment that substantially limited 
one or more of the individual's major life activities; and 

3) Individuals who are regarded as having such an impairment, whether they have the impair­
ment or not. 

11-2.2000 Physical or mental impairments. The first category of persons covered by the 
definition of an individual with a disability is restricted to those with "physical or mental 
impairments." Physical impairments include -

I) Physiological disorders or conditions; 

2) Cosmetic disfigurement; or 

3) Anatomical loss 

affecting one or more of the following body systems: neurological; musculoskeletal; special sense 
organs (which would include speech organs that are not respiratory such as vocal cords, soft palate, 
tongue, etc.); respiratory, including speech organs; cardiovascular; reproductive; digestive; genito­
urinary; hemic and lymphatic; skin; and endocrine. 

SJecific examples of physical impairments include orthopedic, visual, speech, and hearing 
impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, 
diab-~tes, HIV disease (symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism. 
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Mental impairments include mental or psychological disorders, such as mental retardation, 
organic brain syndrome, emotional or mental illness, and specific learning disabilities. 

Simple physical characteristics such as the color of one's eyes, hair, or skin; baldness; left­
handedness; or age do not constitute physical impairments. Similarly, disadvantages attributable to 
environmental, cultural, or economic factors are not the type of impairments covered by title II. 
Moreover, the definition does not include common personality traits such as poor judgment or a 
quick temper, where these are not symptoms of a mental or psychological disorder. 

Does title II prohibit discrimination against individuals based on their sexual orientation'? No. 
The phrase "physical or mental impainnent" does not include homosexuality or bisexuality. 

11-2.3000 Drug addiction as an impairment. Drug addiction is an impairment under the ADA. A 
public entity, however, may base a decision to withhold services or benefits in most cases on the fact 
that an addict is engaged in the current and illegal use of drugs. 

What is "illegal use of drugs"'! Illegal use of drugs means the use of one or more drugs, the 
possession or distribution of which is unlawful under the Controlled Substances Act. It does not 
include use of controlled substances pursuant to a valid prescription, or other uses that are autho­
rized by the Controlled Substances Act or other Federal law. Alcohol is not a "controlled sub­
stance," but alcoholism is a disability. 

What is "current use"'! "Current use" is the illegal use of controlled substances that occurred 
recently enough to justify a reasonable belief that a person's drug use is current or that continuing 
use is a real and ongoing problem. A public entity should review carefully all the facts surrounding 
its belief that an individual is currently taking illegal drugs to ensure that its belief is a reasonable 
one. 

Does title II protect drug addicts who no longer take controlled substances'? Yes. Title II pro­
hibits discrimination against drug addicts based solely on the fact that they previously illegally used 
controlled substances. Protected individuals include persons who have successfully completed a 
supervised drug rehabilitation program or have otherwise been rehabilitated successfully and who 
are not engaging in current illegal use of drugs. Additionally, discrimination is prohibited against 
an individual who is currently participating in a supervised rehabilitation program and is not engag­
ing in current illegal use of drugs. Finally, a person who is erroneously regarded as engaging in 
current illegal use of drugs is protected. 

Is drug testing permitted under the ADA'! Yes. Public entities may utilize reasonable policies or 
procedures, including but not limited to drug testing, designed to ensure that an individual who 
formerly engaged in the illegal use of drugs is not now engaging in current illegal use of drugs. 

Il-2.4000 Substantial limitation of a major life activity. To constitute a "disability," a condition 
must substantially limit a major life activity. Major life activities include such activities as caring 
for one's self, performing manual tasks, walking, seeing, hearing, speaking, breathing, learning, and 
working. 
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When does an impairment "substantially limit" a major life activity'? There is no absolute stan­
dard for determining when an impairment is a substantial limitation. Some impairments obviously 
or by their nature substantially limit the ability of an individual to engage in a major life activity. 

ILLUSTRATION I: A person who is deaf is substantially limited in the major life activity of 
hearing. A person with a minor hearing impairment, on the other hand, may not be substan­
tially limited. 

ILLUSTRATION 2: A person with traumatic brain injury may be substantially limited in the 
major life activities of caring for one's self, learning, and working because of memory deficit, 
confusion, contextual difficulties, and inability to reason appropriately. 

An impairment substantially interferes with the accomplishment of a major life activity when the 
individual's important life activities are restricted as to the conditions, manner, or duration under 
which they can be performed in comparison to most people. 

ILLUSTRATION I: A person with a minor vision impairment, such as 20/40 vision, does not 
have a substantial impairment of the major life activity of seeing. 

ILLUSTRATION 2: A person who can walk for 10 miles continuously is not substantially 
limited in walking merely because, on the eleventh mile, he or she begins to experience pain, 
because most people would not be able to walk eleven miles without experiencing some 
discomfort. 

Are "temporary" mental or physical impairments covered by title II'? Yes, if the impairment 
substantially limits a major life activity. The issue of whether a temporary impairment is significant 
enough to be a disability must be resolved on a case-by-case basis, taking into consideration both the 
duration (or expected duration) of the impairment and the extent to which it actually limits a major 
life activity of the affected individual. 

ILLUSTRATION: During a house fire; M received bums affecting his hands and arms. 
While it is expected that, with treatment, M will eventually recover full use of his hands, in the 
meantime he requires assistance in performing basic tasks required to care for himself such as 
eating and dressing. Because M's burns are expected to substantially limit a major life activity 
(caring for one's self) for a significant period of time, M would be considered to have a 
disability covered by title II. 

If a person's impairment is greatly lessened or eliminated through the use of aids or devices, 
would the person still be considered an individual with a disability'! Whether a person has a disabil­
ity is assessed without regard to the availability of mitigating measures, such as reasonable modifi­
cations, auxiliary aids and services, services and devices of a personal nature, or medication. For 
example, a person with severe hearing loss is substantially limited in the major life activity of 
hearing, even though the loss may be improved through the use of a hearing aid. Likewise, persons 
with impairments, such as epilepsy or diabetes, that, if untreated, would substantially limit a major 
life activity, are still individuals with disabilities under the ADA, even if the debilitating conse­
quences of the impairment are controlled by medication. 
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11-2.5000 Record of a physical or mental impairment that substantially limited a major life 
activity. The ADA protects not only those individuals with disabilities who actually have a physical 
or mental impairment that substantially limits a major life activity, but also those with a record of 
such an impairment. This protected group includes -

I) A person who has a history of an impairment that substantially limited a major life activi­
ty but who has recovered from the impairment. Examples of individuals who have a 
history of an impairment are persons who have histories of mental or emotional illness, 
drug addiction, alcoholism, heart disease, or cancer. 

2) Persons who have been misclassified as having an impairment. Examples include persons 
who have been erroneously diagnosed as mentally retarded or mentally ill. 

11-2.6000 "Regarded as." The ADA also protects certain persons who are regarded by a public 
entity as having a physical or mental impairment that substantially limits a major life activity, 
whether or not that person actually has an impairment. Three typical situations are covered by this 
category: 

l) An individual who has a physical or mental impairment that does not substantially limit 
major life activities, but who is treated as if the impairment does substantially limit a 
major life activity; 

ILLUSTRATION: A, an individual with mild diabetes controlled by medication, is barred by 
the staff of a county-sponsored summer camp from participation in certain sports because of 
her diabetes. Even though A does not actually have an impairment that substantially limits a 
major life activity, she is protected under the ADA because she is treated as though she does. 

2) An individual who has a physical or mental impairment that substantially limits major life 
activities only as a result of the attitudes of others towards the impairment; 

ILLUSTRATION: B, a three-year old child born with a prominent facial disfigurement, has 
been refused admittance to a county-run day care program on the grounds that her presence in 
the program might upset the other children. B is an individual with a physical impairment that 
substantially limits her major life activities only as the result of the attitudes of others toward 
her impairment. 

3) An individual who has no impairments but who is treated by a public entity as having an 
impairment that substantially limits a major life activity. 

ILLUSTRATION: C is excluded from a county-sponsored soccer team because the coach 
believes rumors that C is infected with the HIV virus. Even though these rumors are untrue, C 
is protected under the ADA, because he is being subjected to discrimination by the county 
based on the belief that he has an impairment that substantially limits major life activities (i.e., 
the belief that he is infected with HIV). 
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11-2.7000 Exclusions. The following conditions are specifically excluded from the definition of 
"disability": transvestism, transsexualism, pedophilia, exhibitionism, voyeurism, gender identity 
disorders not resulting from physical impairments, other sexual behavior disorders, compulsive 
gambling, kleptomania, pyromania, and psychoactive substance use disorders resulting from current 
illegal use of drugs. 

11-2.8000 Qualified individual with a disability. In order to be an individual protected by title II, 
the individual must be a "qualified" individual with a disability. To be qualified, the individual with 
a disability must meet the essential eligibility requirements for receipt of services or participation in 
a public entity's programs, activities, or services with or without -

1) Reasonable modifications to a public entity's rules, policies, or practices; 

2) Removal of architectural, communication, or transportation barriers; or 

3) Provision of auxiliary aids and services. 

The "essential eligibility requirements" for participation in many activities of public entities may 
be minimal. For example, most public entities provide information about their programs, activities, 
and services upon request. In such situations, the only "eligibility requirement" for receipt of such 
information would be the request for it. However, under other circumstances, the "essential eligibil­
ity requirements" imposed by a public entity may be quite stringent. 

ILLUSTRATION: The medical school at a public university may require those admitted to its 
program to have successfully completed specified undergraduate science courses. 

Can a visitor, spectator.family member, or associate of a program participant be a qualified 
individual with a disability under title II? Yes. Title II protects any qualified individual with a 
disability involved in any capacity in a public entity's programs, activities, or services. 

ILLUSTRATION: Public schools generally operate programs and activities that are open to 
students' parents, such as parent-teacher conferences, school plays, athletic events, and gradu­
ation ceremonies. A parent who is a qualified individual with a disability with regard to these 
activities would be entitled to title Il protection. 

Can health and safety factors be taken into account in determining who is qualified'? Yes. An 
individual who poses a direct threat to the health or safety of others will not be "qualified." 

What is a "direct threat"? A "direct threat" is a significant risk to the health or safety of others 
that cannot be eliminated or reduced to an acceptable level by the public entity's modification of its 
policies; practices, or procedures, or by the provision of auxiliary aids or services. The public 
entity's determination that a person poses a direct threat to the health or safety of others may not be 
based on generalizations or stereotypes about the effects of a particular disability. 
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How does one determine whether a direct threat exists'? The determination must be based on an 
individualized assessment that relies on current medical evidence, or on the best available objective 
evidence, to assess -

I) The nature, duration, and severity of the risk; 

2) The probability that the potential injury will actually occur; and, 

3) Whether reasonable modifications of policies, practices, or procedures will mitigate or 
eliminate the risk. 

Making this assessment will not usually require the services of a physician. Medical guidance 
may be obtained from public health authorities, such as the U.S. Public Health Service, the Centers 
for Disease Control, and the National Institutes of Health, including the National Institute of Mental 
Health. 

ILLUSTRATION: An adult individual with tuberculosis wishes to tutor elementary school 
children in a volunteer mentor program operated by a local public school board. Title II 
permits the board to refuse to allow the individual to participate on the grounds that the 
mentor's condition would be a direct threat to the health or safety of the children participating 
in the program, if the condition is contagious and the threat cannot be mitigated or eliminated 
by reasonable modifications in policies, practices, or procedures. 
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Il-3.0000 GENERAL REQUIREMENTS 

Regulatory references: 28 CFR 35. I 30-35. I 35. 

Il-3.1000 General. Most requirements of title II are based on section 504 of the Rehabilitation Act 
of 1973, which prohibits discrimination on the basis of handicap in federally assisted programs and 
activities. Section 504 also applies to programs and activities "conducted" by Federal Executive 
agencies. The ADA similarly extends section 504 's nondiscrimination requirement to all activities 
of State and local governments, not only those that receive Federal financial assistance. 

Section 504 was implemented in I 977 for federally assisted programs in regulations issued by the 
Department of Health, Education, and Welfare. Later, other Federal agencies issued their own 
regulations for the programs and activities that they funded. Public entities should be familiar with 
those regulations from their experience in applying for Federal grant programs. As mandated by the 
ADA, the requirements for public entities under title II are consistent with and, in many areas, 
identical to the requirements of the section 504 regulations. 

The ADA, however, also mandates that the title II regulations be consistent with the concepts of 
the ADA. Therefore, the title II regulations include language that is adapted from other parts of the 
ADA but not specifically found in section 504 regulations. 

11-3.2000 Denial of participation. The ADA, like other civil rights statutes, prohibits the denial of 
services or benefits on specified discriminatory grounds. Just as a government office cannot refuse 
to issue food stamps or other benefits to an individual on the basis of his or her race, it cannot refuse 
to provide benefits solely because an individual has a disability. 

ILLUSTRATION: A city cannot refuse to admit an individual to a city council meeting 
that is open to the public merely because the individual is deaf. 

11-3.3000 Equality in participation/benefits. The ADA provides for equality of opportunity, but 
does not guarantee equality of results. The foundation of many of the specific requirements in the 
Department's regulations is the principle that individuals with disabilities must be provided an 
equally effective opportunity to participate in or benefit from a public entity's aids, benefits, and 
services. 

fLLUSTRATION I: A deaf individual does not receive an equal opportunity to benefit 
from attending a city council meeting if he or she does not have access to what is said. 

ILLUSTRATION 2: An individual who uses a wheelchair will not have an equal opportu­
nity to participate in a program if applications must be filed in a second-floor office of a 
building without an elevator, because he or she would not be able to reach the office. 

[LLUSTRATION 3: Use of printed information alone is not "equally effective" for indi­
viduals with vision impairments who cannot read written material. 
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On the other hand, as long as persons with disabilities are afforded an equally effective opportunity 
to participate in or benefit from a public entity's aids, benefits, and services, the ADA 's guarantee of 
equal opportunity is not violated. 

ILLUSTRATION 4: A person who uses a wheelchair seeks to run for a State elective office. 
State law requires the candidate to collect petition signatures in order to qualify for placement on 
the primary election ballot. Going door-to-door to collect signatures is difficult or, in many 
cases, impossible for the candidate because of the general inaccessibility of private homes.· The 
law, however, provides over five months to collect the signatures and allows them to be collect­
ed by persons other than the candidate both through the mail and at any site where registered 
voters congregate. With these features, the law affords an equally effective opportunity for the 
individual who uses a wheelchair to seek placement on the ballot and to participate in the prima­
ry election process. 

Also, the ADA generally does not require a State or local government entity to provide additional 
services for individuals with disabilities that are not provided for individuals without disabilities. 

ILLUSTRATION 5: The ADA does not require a city government to provide snow removal 
service for the private driveways of residents with disabilities, if the city does not provide such 
service for residents without disabilities. 

Specific requirements for physical access to programs and communications are discussed in detail 
below, but the general principle underlying these obligations is the mandate for an equal opportunity 
to participate in and benefit from a public entity's services, programs, and activities. 

11-3.4000 Separate benefit/integrated setting. A primary goal of the ADA is the equal participation 
of individuals with disabilities in the "mainstream" of American society. The major principles of 
mainstreaming are -

1) Individuals with disabilities must be integrated to the maximum extent appropriate. 

2) Separate programs are permitted where necessary to ensure equal opportunity. A separate 
program must be appropriate to the particular individual. 

3) Individuals with disabilities cannot be excluded from the regular program, or required to 
accept special services or benefits. 

11-3.4100 Separate programs. A public entity may offer separate or special programs when 
necessary to provide individuals with disabilities an equal opportunity to benefit from the programs. 
Such programs must, however, be specifically designed to meet the needs of the individuals with 
disabilities for whom they are provided. 

ILLUSTRATION I: Museums generally do not allow visitors to touch exhibits because han­
dling can cause damage to the objects. A municipal museum may offer a special tour for indi­
viduals with vision impairments on which they are permitted to touch and handle specific objects 
on a limited basis. (It cannot, however, exclude a blind person from the standard museum tour.) 

11 



ILLUSTRATION 2: A city recreation department may sponsor a separate basketball league 
for individuals who use wheelchairs. 

11-3.4200 Relationship to "program accessibility" requirement. The integrated setting 
requirement may conflict with the obligation to provide program accessibility, which may not 
necessarily mandate physical access to all parts of all facilities (see II-5.0000). Provision of services 
to individuals with disabilities in a different location, for example, is one method of achieving 
program accessibility. Public entities should make every effort to ensure that alternative methods of 
providing program access do not result in unnecessary segregation. 

ILLUSTRATION: A school system should provide for wheelchair access at schools dispersed 
throughout its service area so that children who use wheelchairs can attend school at locations 
comparable in convenience to those available to other children. Also, where "magnet" 
schools, or schools offering different curricula or instruction techniques are available, the 
range of choice provided to students with disabilities must be comparable to that offered to 
other students. 

11-3.4300 Right to participate in the regular program. Even if a separate or special program for 
individuals with disabilities is offered, a public entity cannot deny a qualified individual with a 
disahility participation in its regular program. 

Qualified individuals with disabilities are entitled to participate in regular programs, even if the 
public entity could reasonably believe that they cannot benefit from the regular program. 

ILLUSTRATION: A museum cannot exclude a person who is blind from a tour because of 
assumptions about his or her inability to appreciate and benefit from the tour experience. 
Similarly, a deaf person may not be excluded from a museum concert because of a belief that 
deaf persons cannot enjoy the music. 

The fact that a public entity offers special programs does not affect the right of an individual.with 
a disability to participate in regular programs. The requirements for providing access to the regular 
program, including the requirement that the individual be "qualified" for the program, still apply. 

ILLUSTRATION: Where a State offers special drivers' licenses with limitations or restric­
tions for individuals with disabilities, an individual with a disability is not eligible for an 
unrestricted license, unless he or she meets the essential eligibility requirements for the unre­
stricted license. 

BUT: If an individual is qualified for the regular program, he or she cannot be excluded from 
that program simply because a special program is available. 

Individuals with disabilities may not be required to accept special "benefits" if they choose not to 
do so. 

ILLUSTRATION: A State that provides optional special automobile license plates for indi­
viduals with disabilities and requires appropriate documentation for eligibility for the special 
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plates cannot require an individual who qualifies for a special plate to present documentation or 
accept a special plate, if he or she applies for a plate without the special designation. 

11-3.4400 Modifications in the regular program. When a public entity offers a special program for 
individuals with a particular disability, but an individual with that disability elects to participate in the 
regular program rather than in the separate program, the public entity may still have obligations to 
provide an opportunity for that individual to benefit from the regular program. The fact that a separate 
program is offered may be a factor in determining the extent of the obligations under the regular 
program, but only if the separate program is appropriate to the needs of the particular individual with a 
disability. 

ILLUSTRATION: If a museum provides a sign language interpreter for one of its regularly 
scheduled tours, the availability of the signed tour may be a factor in determining whether it 
would be an undue burden to provide an interpreter for a deaf person who wants to take the tour 
at a different time. 

BUT: The availability of the signed tour would not affect the museum's obligation to provide an 
interpreter for a different tour, or the museum's obligation to provide a different auxiliary aid, 
such as an assistive listening device, for an individual with impaired hearing who does not use 
sign language. 

11-3.5000 Eligibility criteria 

11-3.5100 General. A public entity may not impose eligibility criteria for participation in its programs, 
services, or activities that either screen out or tend to screen out persons with disabilities, unless it can 
show that such requirements are necessary for the provision of the service, program, or activity. 

ILLUSTRATION I: The director of a county recreation program prohibits persons who use 
wheelchairs from participating in county-sponsored scuba diving classes because he believes that 
persons who use wheelchairs probably cannot swim well enough to participate. An unnecessary 
blanket exclusion of this nature would violate the ADA. 

ILLUSTRATION 2: A community college requires students with certain disabilities to be accom­
panied to class by attendants, even when such individuals prefer to attend classes unaccompanied. 
The college also requires individuals with disabilities to provide extensive medical histories, 
although such histories are not required from other students. Unless the college can demonstrate 
that it is necessary for some compelling reason to adopt these policies, the policies would not be 
permitted by the ADA. 

11-3.5200 Safety. A public entity may impose legitimate safety requirements necessary for the safe 
operation of its services, programs, or activities. However, the public entity must ensure that its safety 
requirements are based on real risks, not on speculation, stereotypes, or generalizations about 
individuals with disabilities. 

ILLUSTRATION: A county recreation program may require that all participants in its scuba 
program pass a swimming test, if it can demonstrate that being able to swim is necessary for safe 
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participation in the class. This is permitted even if requiring such a test would tend to screen 
out people with certain kinds of disabilities. 

11-3.5300 Unnecessary inquiries. A public entity may not make unnecessary inquiries into the 
existence of a disability. 

ILLUSTRATION: A municipal recreation department summer camp requires parents to fill 
out a questionnaire and to submit medical documentation regarding their children's ability to 
participate in various camp activities. The questionnaire is acceptable, if the recreation depart­
ment can demonstrate that each piece of information requested is needed to ensure safe partici­
pation in camp activities. The Department, however, may not use this information to screen 
out children with disabilities from admittance to the camp. 

11-3.5400 Surcharges. Although compliance may result in some additional cost, a public entity 
may not place a surcharge only on particular individuals with disabilities or groups of individuals 
with disabilities to cover these expenses. 

lLLUSTRA TION: A community college provides interpreter services to deaf students, 
removes a limited number of architectural barriers, and relocates inaccessible courses and 
activities to more accessible locations. The college cannot place a surcharge on either an 
individual student with a disability (such as a deaf student who benefited from interpreter 
services) or on groups of students with disabilities (such as students with mobility impairments 
who benefited from barrier removal). It may, however, adjust its tuition or fees for all students. 

11-3.6000 Reasonable modifications 

11-3.6100 General. A public entity must reasonably modify its policies, practices, or procedures to 
avoid discrimination. If the public entity can demonstrate, however, that the modifications would 
fundamentally alter the nature of its service, program, or activity, it is not required to make the 
modification. 

ILLUSTRATION I: A municipal zoning ordinance requires a set-back of 12 feet from the 
curb in the central business district. In order to install a ramp to the front entrance of a phar­
macy, the owner must encroach on the set-back by three feet. Granting a variance in the 
zoning requirement may be a reasonable modification of town policy. 

ILLUSTRATION 2: A county general relief program provides emergency food, shelter, and 
cash grants to individuals who can demonstrate their eligibility. The application process, 
however, is extremely lengthy and complex. When many individuals with mental disabilities 
apply for benefits, they are unable to complete the application process successfully. As a 
result, they are effectively denied benefits to which they are otherwise entitled. In this case, 
the county has an obligation to make reasonable modifications to its application process to 
ensure that otherwise eligible individuals are not denied needed benefits. Modifications to the 
relief program might include simplifying the application process or providing applicants who 
have mental disabilities with individualized assistance to complete the process. 
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ILLUSTRATION 3: A county ordinance prohibits the use of golf carts on public highways. 
An individual with a mobility impairment uses a golf cart as a mobility device. Allowing use 
of the golf cart as a mobility device on the shoulders of public highways where pedestrians are 
permitted, in limited circumstances that do not involve a significant risk to the health or safety 
of others, is a reasonable modification of the county policy. 

11-3.6200 Personal services and devices. A public entity is not required to provide individuals 
with disabilities with personal or individually prescribed devices, such as wheelchairs, prescription 
eyeglasses, or hearing aids, or to provide services of a personal nature, such as assistance in eating, 
toileting, or dressing. Of course, if personal services or devices are customarily provided to the 
individuals served by a public entity, such as a hospital or nursing home, then these personal 
services should also be provided to individuals with disabilities. 

U-3.7000 Contracting and licensing 

11-3.7100 Contracting. A public entity may not discriminate on the basis of disability in 
contracting for the purchase of goods and services. 

ILLUSTRATION I: A municipal government may not refuse to contract with a cleaning 
service company to clean its government buildings because the company is owned by an 
individual with disabilities or employs individuals with disabilities. 

11-3.7200 Licensing. A public entity may not discriminate on the basis of disability in its licensing, 
certification, and regulatory activities. A person is a "qualified individual with a disability" with 
respect to licensing or certification, if he or she can meet the essential eligibility requirements for 
receiving the license or certification. 

The phrase "essential eligibility requirements" is particularly important in the context of State 
licensing requirements. While many programs and activities of public entities do not have signifi­
cant qualification requirements, licensing programs often do require applicants to demonstrate 
specific skills, knowledge, and abilities. Public entities may not discriminate against qualified 
individuals with disabilities who apply for licenses, but may consider factors related to the disability 
in determining whether the individual is "qualified." 

ILLUSTRATION: An individual is not "qualified" for a driver's license unless he or she can 
operate a motor vehicle safely. A public entity may establish requirements, such as vision 
requirements, that would exclude some individuals with disabilities, if those requirements are 
essential for the safe operation of a motor vehicle. 

BUT: The public entity may only adopt "essential" requirements for safe operation of a motor 
vehicle. Denying a license to all individuals who have missing limbs, for example, would be 
discriminatory if an individual who could operate a vehicle safely without use of the missing 
limb were denied a license. A public entity, however, could impose appropriate restrictions as 
a condition to obtaining a license, such as requiring an individual who is unable to use foot 
controls to use hand controls when operating a vehicle. 
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A public entity does not have to lower or eliminate licensing standards that are essential to the 
licensed activity to accommodate an individual with a disability. Whether a specific requirement is 
"essential" will depend on the facts of the particular case. Where a public entity administers licens­
ing examinations, it must provide auxiliary aids for applicants with disabilities and administer the 
examinations in accessible locations. 

In addition, a public entity may not establish requirements for the programs or activities of 
licensees that would result in discrimination against qualified individuals with disabilities. For 
example, a public entity's safety standards may not require the licensee to discriminate against 
qualified individuals with disabilities in its employment practices. 

ILLUSTRATION: A State prohibits the licensing of transportation companies that employ 
individuals with missing limbs as drivers. XYZ company refuses to hire an individual with a 
missing limb who is "qualified" to perform the essential functions of the job, because he is 
able to drive safely with hand controls. The State's licensing requirements violate title II. 

BUT: The State is not accountable for discrimination in the employment or other practices of 
XYZ company, if those practices are not the result of requirements or policies established by 
the State. 

Although licensing standards are covered by title II, the licensee's activities themselves are not 
covered. An activity does not become a "program or activity" of a public entity merely because it is 
licensed by the public entity. 

11-3.8000 Illegal use of drugs. Discrimination based on an individual's current illegal use of drugs 
is not prohibited (see II-2.3000). Although individuals currently using illegal drugs are not 
protected from discrimination, the ADA does prohibit denial of health services, or services provided 
in connection with drug rehabilitation, to an individual on the basis of current illegal use of drugs, if 
the individual is otherwise entitled to such services. 

ILLUSTRATION 1: A hospital emergency room may not refuse to provide emergency 
services to an individual because the individual is using drugs. 

ILLUSTRATION 2: A municipal medical facility that specializes in care of burn patients 
may not refuse to treat an individual's burns on the grounds that the individual is illegally 
using drugs. 

Because abstention from the use of drugs is an essential condition for participation in some drug 
rehabilitation programs, and may be a necessary requirement in inpatient or residential settings, a 
drug rehabilitation or treatment program may deny participation to individuals who use drugs while 
they are in the program. 

ILLUSTRATION: A residential drug and alcohol treatment program may expel an individual 
for using drugs in a treatment center. 
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11-3.9000 Discrimination on the basis of association. A State or local government may not 
discriminate against individuals or entities because of their known relationship or association with 
persons who have disabilities. This prohibition applies to cases where the public entity has 
knowledge of both the individual's disability and his or her relationship to another individual or 
entity. ln addition to familial relationships, the prohibition covers any type of association between 
the individual or entity that is discriminated against and the individual or individuals with 
disabilities, if the discrimination is actually based on the disability. 

ILLUSTRATION I: A county recreation center may not refuse admission to a summer camp 
program to a child whose brother has HIV disease. 

ILLUSTRATION 2: A local government could not refuse to allow a theater company to use a 
school auditorium on the grounds that the company has recently performed at an HIV hospice. 

ILLUSTRATION 3: lf a county-owned sports arena refuses to admit G, an individual with 
cerebral palsy, as well as H (his sister) because G has cerebral palsy, the arena would be 
illegally discriminating against H on the basis of her association with G. 

11-3.10000 Maintenance of accessible features. Public entities must maintain in working order 
equipment and features of facilities that are required to provide ready access to individuals with 
disabilities. Isolated or temporary interruptions in access due to maintenance and repair of 
accessible features are not prohibited. 

Where a public entity must provide an accessible route, the route must remain accessible and not 
blocked by obstacles such as furniture, filing cabinets, or potted plants. An isolated instance of 
placement of an object on an accessible route, however, would not be a violation, if the object is 
promptly removed. Similarly, accessible doors must be unlocked when the public entity is open for 
business. 

Mechanical failures in equipment such as elevators or automatic doors will occur from time to 
time. The obligation to ensure that facilities are readily accessible to and usable by individuals with 
disabilities would be violated, if repairs are not made promptly or if improper or inadequate mainte­
nance causes repeated and persistent failures. 

ILLUSTRATION 1: It would be a violation for a building manager of a three-story building 
to tum off the only passenger elevator in order to save energy during the hours when the 
building is open. 

ILLUSTRATION 2: A public high school has a lift to provide access for persons with mobil­
ity impairments to an auditorium stage. The lift is not working. If the lift normally is func­
tional and reasonable steps have been taken to repair the lift, then the school has not violated 
its obligations to maintain accessible features. On the other hand, if the lift frequently does 
not work and reasonable steps have not been taken to maintain the lift, then the school has 
violated the maintenance of accessible features requirement. 
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ILLUSTRATION 3: Because of lack of space, a city office manager places tables and file 
cabinets in the hallways, which interferes with the usability of the hallway by individuals who 
use wheelchairs. By rendering a previously accessible hallway inaccessible, the city has vio­
lated the maintenance requirement, if that hallway is part of a required accessible route. 

11-3.11000 Retaliation or coercion. Individuals who exercise their rights under the ADA, or assist 
others in exercising their rights, are protected from retaliation. The prohibition against retaliation or 
coercion applies broadly to any individual or entity that seeks to prevent an individual from 
exercising his or her rights or to retaliate against him or her for having exercised those rights. Any 
form of retaliation or coercion, including threats, intimidation, or interference, is prohibited if it 
interferes with the exercise of rights under the Act. 

ILLUSTRATION 1: A, a private individual, harasses X, an individual with cerebral palsy, in 
an effort to prevent X from attending a concert in a State park. A has violated the ADA. 

ILLUSTRATION 2: A State tax official delays a tax refund for M, because M testified in a 
title II grievance proceeding involving the inaccessibility of the tax information office. The 
State has illegally retaliated against M in violation of title II. 

11-3.12000 Smoking. A public entity may prohibit smoking, or may impose restrictions on smoking, 
in its facilities. 
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11-4.0000 EMPLOYMENT 

Regulatmy references: 28 CFR 35.140. 

11-4.1000 General. Beginning January 26, I 992, title II prohibits all public entities, regardless of 
size of workforce, from discriminating in their employment practices against qualified individuals 
with disabilities. 

11-4.2000 Relationship among title II and other Federal laws that prohibit employment 
discrimination by public entities on the basis of disability. In addition to title II's employment 
coverage, title I of the ADA and section 504 of the Rehabilitation Act of I 973 prohibit employment 
discrimination against qualified individuals with disabilities by certain public entities. 

Title I of the ADA, which is primarily enforced by the Equal Employment Opportunity Commis­
sion (EEOC), prohibits job discrimination -

I) Effective July 26, 1992, by State and local employers with 25 or more employees; and 

2) Effective July 26, 1994, by State and local employers with 15 or more employees. 

Section 504 of the Rehabilitation Act prohibits discrimination in employment in programs or 
activities that receive Federal financial assistance, including federally funded State or local programs 
or activities. Each Federal agency that extends financial assistance is responsible for enforcement of 
section 504 in the programs it funds. 

What standards are used to determine compliance under title II? For those public entities that are 
subject to title I of the ADA, title II adopts the standards of title I. In all other cases, the section 504 
standards for employment apply. On October 29, I 992, legislation reauthorizing the Rehabilitation 
Act of I 973 was signed by the President. The law amended section 504 to conform its provisions 
barring employment discrimination to those applied under title I of the ADA. Thus, employment 
standards under section 504 are now identical to those under title I. 

11-4.3000 Basic employment requirements. The following sections set forth examples of the 
basic title II employment requirements. Additional information on employment issues is available 
in "A Technical Assistance Manual on the Employment Provisions (Titler) of the Americans with 
Disabilities Act," issued by the EEOC. (For information about obtaining this document or other 
information about title I, contact the EEOC at 800-669-3362 (voice) or 800-800-3302 (TDD)). 

11-4.3100 Nondiscriminatory practices and policies. As of January 26, 1992, all public entities 
must ensure that their employment practices and policies do not discriminate on the basis of 
disability against qualified individuals with disabilities in every aspect of employment, including 
recruitment, hiring, promotion, demotion, layoff and return from layoff, compensation, job 
assignments, job classifications, paid or unpaid leave, fringe benefits, training, and employer­
sponsored activities, including recreational or social programs. 
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11-4.3200 Reasonable accommodation. All public entities must make "reasonable 
accommodation" to the known physical or mental limitations of otherwise qualified applicants or 
employees with disabilities, unless the public entity can show that the accommodation would impose 
an "undue hardship" on the operation of its program. 

"Reasonable accommodation" means any change or adjustment to a job or work environment that 
permits a qualified applicant or employee with a disability to participate in the job application 
process, to perform the essential functions of a job, or to enjoy benefits and privileges of employ­
ment equal to those enjoyed by employees without disabilities. Examples include -

I) Acquiring or modifying equipment or devices; 

2) Job restructuring; 

3) Part-time or modified work schedules; 

4) Providing readers or interpreters; 

5) Making the workplace accessible to and usable by individuals with disabilities. 

However, any particular change or adjustment would not be required if, under the circum­
stances involved, it would result in an undue hardship. 

"Undue hardship" means significant difficulty or expense relative to the operation of a public 
entity's program. Where a particular accommodation would result in an undue hardship, the public 
entity must determine if another accommodation is available that would not result in an undue hardship. 

11-4.3300 Nondiscrimination in selection criteria and the administration of tests. Public 
entities may not use employment selection criteria that have the effect of subjecting individuals with 
disabilities to discrimination. In addition, public entities are required to ensure that, where 
necessary to avoid discrimination, employment tests are modified so that the test results reflect job 
skills or aptitude or whatever the test purports to measure, rather than the applicant's or employee's 
hearing, visual, speaking, or manual skills (unless the test is designed to measure hearing, visual, 
speaking, or manual skills). 

11-4.3400 Preemployment medical examinations and medical inquiries. During the hiring 
process, public entities may ask about an applicant's ability to perform job-related functions but may 
not ask whether an applicant is disabled or about the nature or severity of an applicant's disability. 

Public entities may not conduct preemployment medical examinations, but they may condition a job 
offer on the results of a medical examination conducted prior to an individual's entrance on duty if-

1) All entering employees in the same job category, regardless of disability, are required to 
take the same medical examination, and 
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2) The results of the medical examination are not used to impermissibly discriminate on the 
basis of disability. 

The results of a medical entrance examination must be kept confidential and maintained in 
separate medical files. 
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11-5.0000 PROGRAM ACCESSIBILITY 

Regulatory references: 28 CFR 35.149-35.150. 

II-5.1000 General. A public entity may not deny the benefits of its programs, activities, and 
services to individuals with disabilities because its facilities are inaccessible. A public entity's 
services, programs, or activities, when viewed in their entirety, must be readily accessible to and 
usable by individuals with disabilities. This standard, known as "program accessibility," applies to 
all existing facilities of a public entity. Public entities, however, are not necessarily required to 
make each of their existing facilities accessible. 

ILLUSTRATION I: When a city holds a public meeting in an existing building, it must 
provide ready access to, and use of, the meeting facilities to individuals with disabilities. The 
city is not required to make all areas in the building accessible, as long as the meeting room is 
accessible. Accessible telephones and bathrooms should also be provided where these services 
are available for use of meeting attendees. 

ILLUSTRATION 2: D, a defendant in a civil suit, has a respiratory condition that prevents 
her from climbing steps. Civil suits are routinely heard in a courtroom on the second floor of 
the courthouse. The courthouse has no elevator or other means of access to the second floor. 
The public entity must relocate the proceedings to an accessible ground floor courtroom or 
take alternative steps, including moving the proceedings to another building, in order to allow 
D to participate in the civil suit. 

ILLUSTRATION 3: A State provides ten rest areas approximately 50 miles apart along an 
interstate highway. Program accessibility requires that an accessible toilet room for each sex 
with at least one accessible stall, or a unisex bathroom, be provided at each rest area. 

Is a public entity relieved of its obligation to make its programs accessible if no individual with a 
disability is known to live in a particular area? No. The absence of individuals with disabilities 
living in an area cannot be used as the test of whether programs and activities must be accessible. 

ILLUSTRATION: A rural school district has only one elementary school and it is located in a 
one-room schoolhouse accessible only by steps. The school board asserts that there are no 
students in the district who use wheelchairs. Students, however, who currently do not have a 
disability may become individuals with disabilities through, for example, accidents or disease. 
ln addition, persons other than students, such as parents and other school visitors, may be 
qualified individuals with disabilities who are entitled to participate in school programs. 
Consequently, the apparent lack of students with disabilities in a school district's service area 
does not excuse the school district from taking whatever appropriate steps are necessary to 
ensure that its programs, services, and activities are accessible to qualified individuals with 
disabilities. 

Can back doors and freight elevators be used to satisfy the program accessibility requirement'! 
- -

Yes, but only as a last resort and only if such an arrangement provides accessibility comparable to 
t:iat provided to persons without disabilities, who generally use front doors and passenger elevators. 
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For example, a back door is acceptable if it is kept unlocked during the same hours the front door 
remains unlocked; the passageway to and from the floor is accessible, well-lit, and neat and clean; 
and the individual with a mobility impairment does not have to travel excessive distances or through 
nonpublic areas such as kitchens and storerooms to gain access. A freight elevator would be accept­
able if it were upgraded so as to be usable by passengers generally and if the passageways leading to 
and from the elevator are well-lit and neat and clean. 

Are there any limitations on the program accessibility requirement'! Yes. A public entity does 
not have to take any action that it can demonstrate would result in a fundamental alteration in the 
nature of its program or activity or in undue financial and administrative burdens. This determina­
tion can only be made by the head of the public entity or his or her designee and must be accompa­
nied by a written statement of the reasons for reaching that conclusion. The determination that 
undue burdens would result must be based on all resources available for use in the program. If an 
action would result in such an alteration or such burdens, the public entity must take any other 
action that would not result in such an alteration or such burdens but would nevertheless ensure that 
individuals with disabilities receive the benefits and services of the program or activity. 

11-5.2000 Methods for providing program accessibility. Public entities may achieve program 
accessibility by a number of methods. In many situations, providing access to facilities through 
structural methods, such as alteration of existing facilities and acquisition or construction of 
additional facilities, may be the most efficient method of providing program accessibility. The 
public entity may, however, pursue alternatives to structural changes in order to achieve program 
accessibility. Nonstructural methods include acquisition or redesign of equipment, assignment of 
aides to beneficiaries, and provision of services at alternate accessible sites. 

ILLUSTRATION 1: The office building housing a public welfare agency may only be en­
tered by climbing a flight of stairs. If an individual with a mobility impairment seeks infor­
mation about welfare benefits, the agency can provide the information in an accessible ground 
floor location or in another accessible building. 

ILLUSTRATION 2: A public library's open stacks are located on upper floors having no 
elevator. As an alternative to installing a lift or elevator, library staff may retrieve books for 
patrons who use wheelchairs. The aides must be available during the operating hours of the 
library. 

ILLUSTRATION 3: A public university that conducts a French course in an inaccessible 
building may relocate the course to a building that is readily accessible. 

When choosing a method of providing program access, a public entity must give priority to the 
one that results in the most integrated setting appropriate to encourage interaction among all users, 
including individuals with disabilities. 

lLLUSTRATION: A rural, one-room library has an entrance with several steps. The library 
can make its services accessible in several ways. It may construct a simple wooden ramp 
quickly and at relatively low cost. Alternatively, individuals with mobility impairments may 
be provided access to the library's services through a bookmobile, by special messenger 
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service, through use of clerical aides, or by any other method that makes the resources of the 
library "readily accessible." Priority should be given, however, to constructing a ramp be­
cause that is the method that offers library services to individuals with disabilities and others 
in the same setting. 

Is carrying an individual with a disability considered an acceptable method of achieving program 
access'? Generally, it is not. Carrying persons with mobility impairments to provide program 
accessibility is permitted in only two cases. First, when program accessibility in existing facilities 
can be achieved only through structural alterations (that is, physical changes to the facilities), carry­
ing may serve as a temporary expedient until construction is completed. Second, carrying is permit­
ted in manifestly exceptional cases if (a) carriers are formally instructed on the safest and least 
humiliating means of carrying and (b) the service is provided in a reliable manner. Carrying is 
contrary to the goal of providing accessible programs, which is to foster independence. 

How is "program accessibility" under title II different than "readily achievable barrier removal" 
under title Ill? Unlike private entities under title Ill, public entities are not required to remove 
barriers from each facility, even if removal is readily achievable. A public entity must make its 
"programs" accessible. Physical changes to a building are required only when there is no other 
feasible way to make the program accessible. 

In contrast, barriers must be removed from places of public accommodation under title III where 
such removal is "readily achievable," without regard to whether the public accommodation's ser­
vices can be made accessible through other methods. 

11-5.3000 Curb ramps. Public entities that have responsibility or authority over streets, roads, or 
walkways must prepare a schedule for providing curb ramps where pedestrian walkways cross curbs. 
Public entities must give priority to walkways serving State and local government offices and 
facilities, transportation, places of public accommodation, and employees, followed by walkways 
serving other areas. This schedule must be included as part of a transition plan (see II-8.3000). 

To promote both efficiency and accessibility, public entities may choose to construct curb ramps 
at every point where a pedestrian walkway intersects a curb. However, public entities are not 
necessarily required to construct a curb ramp at every such intersection. 

Alternative routes to buildings that make use of existing curb cuts may be acceptable under the 
concept of program accessibility in the limited circumstances where individuals with disabilities 
need only travel a marginally longer route. In addition, the fundamental alteration and undue 
burdens limitations may limit the number of curb ramps required. 

To achieve or maintain program accessibility, it may be appropriate to establish an ongoing 
procedure for installing curb ramps upon request in areas frequented by individuals with disabilities 
as residents, employees, or visitors. 

What are walkways'? Pedestrian walkways include locations where access is required for use of 
public transportation, such as bus stops that are not located at intersections or crosswalks. 
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11-5.4000 Existing parking lots or garages. A public entity should provide an adequate number of 
accessible parking spaces in existing parking lots or garages over which it has jurisdiction. 

11-5.5000 Historic preservation programs. Special program accessibility requirements and 
limitations apply to historic preservation programs. Historic preservation programs are programs 
conducted by a public entity that have preservation of historic properties as a primary purpose. An 
historic property is a property that is listed or eligible for listing in the National Register of Historic 
Places or a property designated as historic under State or local law. 

In achieving program accessibility in historic preservation programs, a public entity must give 
priority to methods that provide physical access to individuals with disabilities. Physical access is 
particularly important in an historic preservation program, because a primary benefit of the program 
is uniquely the experience of the historic property itself. 

Are there any special limitations on measures required to achieve program accessibility in 
historic preservation programs in addition to the general jimdamental alteration I undue financial 
and administrative burdens limitations? Yes, a public entity is not required to take any action that 
would threaten or destroy the historic significance of an historic property. In cases where physical 
access cannot be provided because of either this special limitation, or because an undue financial 
burden or fundamental alteration would result, alternative measures to achieve program accessibility 
must be undertaken. 

ILLUSTRATION: Installing an elevator in an historic house museum to provide access to the 
second floor bedrooms would destroy architectural features of historic significance on the first 
floor. Providing an audio-visual display of the contents of the upstairs rooms in an accessible 
location on the first floor would be an alternative way of achieving program accessibility. 

Does the special limitation apply to programs that are not historic preservation programs, but 
. . 

just happen to be located in histoi'ic properties'! No. In these cases, nonstructural methods of 
providing program accessibility, such as relocating all or part of a program or making home visits, 
are available to ensure accessibility, and no special limitation protecting the historic structure is 
provided. 

11-5.6000 Time periods fur achieving program accessibility. Public entities must achieve 
program accessibility by January 26, 1992. If structural changes are needed to achieve program 
accessibility, they must be made as expeditiously as possible, but in no event later than January 26, 
1995. This three-year time period is not a grace period; all changes must be accomplished as 
expeditiously as possible. A public entity that employs 50 or more persons must develop a 
transition plan by July 26, 1992, setting forth the steps necessary to complete such changes. For 
guidance on transition plan requirements, see II-8.3000. 
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11-6.0000 NEW CONSTRUCTION AND ALTERATIONS 

Regulatory references: 28 CFR 35.151. 

11-6.1000 General. All facilities designed, constructed, or altered by, on behalf of, or for the use of 
a public entity must be readily accessible and usable by individuals with disabilities, if the 
construction or alteration is begun after January 26, 1992. 

What is "readily accessihle and usable?" This means that the facility must be designed, con­
structed, or altered in strict compliance with a design standard. The regulation gives a choice of two 
standards that may be used (see H-6.2000). 

11-6.2000 Choice of design standard: UFAS or ADAAG 

11-6.2100 General. Public entities may choose from two design standards for new construction and 
alterations. They can choose either the Uniform Federal Accessibility Standards (UFAS) or the 
Americans with Disabilities Act Accessibility Guidelines for Buildings and Facilities (ADAAG), 
which is the standard that must be used for public accommodations and commercial facilities under 
title III of the ADA. If ADAAG is chosen, however, public entities are not entitled to the elevator 
exemption (which permits certain buildings under three stories or under 3,000 square feet per floor 
to be constructed without an elevator). 

Many public entities that are recipients of Federal funds are already subject to UFAS, which is 
the accessibility standard referenced in most section 504 regulations. 

On December 21, I 992, the Access Board published proposed title JI accessibility guidelines that 
will generally adopt ADAAG for State and local government facilities. The proposed guidelines 
also set specific requirements for judicial, legislative, and regulatory facilities; detention and correc­
tional facilities; accessible residential housing; and public rights-of-way. The proposed guidelines 
are subject to a 90-day comment period. It is anticipated that the Department of Justice will amend 
its title 11 rule to eliminate the choice between ADAAG and UFAS and, instead, mandate that public 
entities follow the amended ADAAG. 

Which standard is stricter, UFAS or ADAAG'! The many differences between the standards are 
highlighted below. In some areas, UFAS may appear to be more stringent. In other areas ADAAG 
may appear to be more stringent. Because of the many differences, one standard is not stricter than 
the other. 

Can a public entity follow ADAAG on one floor of a new building and then .follow U FAS on the 
next floor? No. Each facility or project must follow one standard completely. 

Can a puhlic entity follow U FAS for one alteration project and then follow ADMG for another 
alteration project in the same building'! No. All alterations in the same building must be done in 
accordance with the same standard. 
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11-6.3000 Major differences between ADAAG and UF AS. Set forth below is a summary of some 
of the major differences between ADAAG and UFAS. 

11-6.3100 General principles 

I) Work areas 

ADAAG: Requires that areas used only by employees as work areas be designed 
and constructed so that individuals with disabilities can approach, enter, and exit the 
areas. There is, then, only a limited application of the standards to work areas 
(§4. I. I (3)). 

UFAS: Contains no special limited requirement for work areas. The UFAS 
standards apply (as provided in the Architectural Barriers Act) in all areas frequented 
by the public or which "may result in employment ... of physically handicapped 
persons" (§I). 

2) Equivalent facilitation 

ADAAG: Departures from particular standards are permitted where alternatives 
will provide substantially equivalent or greater access (§2.2). 

UFAS: UFAS itself does not contain a statement concerning equivalent facilita­
tion. However, section 504 regulations, as well as the Department's title II regulation 
(28 CFR 35. I 51 (c)), state that departures are permitted where it is "clearly evident 
that equivalent access" is provided. 

3) Exemption from application of standards in new construction 

ADAAG: Contains a structural impracticability exception for new construction: 
full compliance with the new construction standards is not required in the rare case 
where the terrain prevents compliance (§4.1.1 (5)(a)). 

UFAS: Does not contain a structural impracticability exception (or any other 
exception) for new construction. 

4) Exemption from application of standards in alterations 

ADAAG: For alterations, application of standards is not required where it would 
be "technically infeasible" (i.e., where application of the standards would involve 
removal of a load-bearing structural member or where existing physical or site 
restraints prevent compliance). Cost is not a factor (§4. l.6(1)U)). 

UFAS: Application of standards is not required for alterations where "structurally 
impracticable," i.e., where removal of a load-bearing structural member is involved 
or where the result would be an increased cost of 50 percent or more of the value of 
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the element involved (§§4. I .6(3); 3.5 ("structural impractibility")). Cost is a factor. 
(Note that the similar term, "structural impracticability," is used in ADAAG (see item 
#3 above), but in ADAAG it is used in relation to new construction. ln UFAS, it is 
used in relation to alterations, and it has a different meaning.) 

5) Alterations triggering additional requirements 

ADAAG: Alterations to primary function areas (where major activities take place) 
trigger a "path of travel" requirement, that is, a requirement to make the path of 
travel from the entrance to the altered area - and telephones, restrooms, and drink­
ing fountains serving the altered area - accessible (§4. I .6(2)). But, under the 
Department of Justice title III rule, a public entity is not required to spend more than 
20% of the cost of the original alteration on making the path of travel accessible, 
even if this cost limitation results in less than full accessibility (28 CFR 36.403(f)). 

UFAS: lf a building undergoes a "substantial alteration" (where the total cost of 
all alterations in a I 2-month period amounts to 50% or more of the value of the 
building), the public entity must provide an accessible route from public transporta­
tion, parking, streets, and sidewalks to all accessible parts of the building; an acces­
sible entrance; and accessible restrooms (§4. I .6(3)). 

6) Additions 

ADAAG: Each addition to an existing building is regarded as an alteration subject 
to the ADAAG alterations requirements (including triggering of path of travel obliga­
tions, if applicable). If the addition does not have an accessible entrance, the path of 
travel obligation may require an accessible route from the addition through the 
existing building, including its entrance and exterior approaches, subject to the 20% 
disproportionality limitation. Moreover, to the extent that a space or element is 
newly constructed as part of an addition, it is also regarded as new construction and 
must comply with the applicable new construction provisions of ADAAG (§4. I .5). 

UFAS: Has specific requirements for additions, including requirements for en­
trances, routes, restrooms, and common areas. An accessible route from the addition 
through the existing building, including its entrance, is required if the addition does 
not have an accessible entrance (§4.1.5). 

11-6.3200 Elements. The following requirements apply in new construction, unless otherwise 
indicated. 

I) Van parking 

ADAAG: One in every eight accessible spaces must be wide enough and high 
enough for a van lift to be deployed. The space must be marked as "van accessible" 
with a supplementary sign. Alternatively, "universal parking" is permitted, in which 
all spaces can accommodate van widths (§4. I .2(5)(b)). 
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UFAS: Van parking is not required. Universal parking is not addressed. 

2) Valet parking 

3) Signs 

ADAAG: Facilities with valet parking must have an accessible passenger loading 
zone on an accessible route to the exterio~ of the facility (§4. l .2(5)(e)). 

UFAS: No requirements for valet parking. 

ADAAG: 

•Signs designating permanent rooms and spaces (men's and women's rooms; 
room numbers; exit signs) must have raised and Brailled letters; must comply with 
finish and contrast standards; and must be mounted at a certain height and location 
(§4. l.3(16)(a)). 

• Signs that provide direction to or information about functional spaces of a 
building (e.g. "cafeteria this way;" "copy room") need not comply with requirements 
for raised and Brailled letters, but they must comply with requirements for character 
proportion, finish, and contrast. If suspended or projected overhead, they must also 
comply with character height requirements (§4. l.3(16)(b)). 

• Building dire<.:tories and other signs providing temporary information (such as 
current o<.:rnpant's name) do not have to <.:omply with any ADAAG requirements 
(§4.1.3(16)). 

• Has requirements not only for the standard international symbol of accessibility, 
but also for symbols of accessibility identifying volume control telephones, text 
telephones, and assistive listening systems (§§4.1.2(7); 4.30.7). 

UFAS: 

• Signs designating permanent rooms and spaces must be raised (Braille is not 
required) and must be mounted at a certain height and location (§4.1.2(15)). 

•All other signs (including temporary signs) must comply with requirements for 
letter proportion and color contrast, but not with requirements for raised letters or 
mounting height (§4.1.2(15)). 

• Requires only the standard international symbol of accessibility (§4.30.5). 

4) Entrances 

ADAAG: At least 50 percent of all public entrances must be accessible with 
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certain qualifications. In addition, there must be accessible entrances to enclosed 
parking, pedestrian tunnels, and elevated walkways (§4.1.3(8)). 

UFAS: At least one principal entrance at each grade floor level must be accessible. 
In addition, there must be an accessible entrance to transportation facilities, passenger 
loading zones, accessible parking, taxis, streets, sidewalks, and interior accessible 
areas, if the building has entrances that normally serve those functions (§4.1.2(8)) . 
(This latter requirement could result in all entrances having to be accessible in many 
cases.) 

5) Areas of rescue assistance or places of refuge 

ADAAG: Areas of rescue assistance (safe areas in which to await help in an 
emergency) are generally required on each floor, other than the ground floor, of a 
multistory building. An accessible egress route or an area of rescue assistance is 
required for each exit required by the local fire code. Specific requirements are 
provided for such features as location, size, stairway width, and two-way communi­
cations. Areas of rescue assistance are not required in buildings with supervised 
automatic sprinkler systems, nor are they required in alterations (§4.1.3(9)). 

UFAS: Accessible routes must serve as a means of egress or connect to an acces­
sible "place of refuge." No specific requirements for places of refuge are included. 
Rather, UF AS refers to local administrative authority for specific provisions on 
location, size, etc. UFAS requires more than one means of accessible egress when 
more than one exit is required (§4.3.10). 

6) Water fountains 

ADAAG: Where there is more than one fountain on a floor, 50% must be acces­
sible to persons using wheelchairs. If there is only one drinking fountain on a floor, 
it must be accessible both to individuals who use wheelchairs and to individuals who 
have trouble bending or stooping (for example, a "hi-lo fountain" or fountain and 
water cooler may be used) (§4.1.3(10)). 

UFAS: Approximately 50% on each floor must be accessible. If there is only one 
fountain on a floor, it must be accessible to individuals who use wheelchairs (§4.1.3(9)). 

7) Storage and shelves 

ADAAG: One of each type of fixed storage facility must be accessible. Self­
service shelves and displays must be on an accessible route but need not comply with 
reach-range requirements (§4.1.3( 12)). 

UFAS: Has the same requirements as ADAAG for fixed storage, but does not 
contain the reach requirement exemption for self-service shelves and displays 
(§4.1.2(11 )). 
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8) Volume controls 

ADAAG: All accessible public phones must be equipped with volume controls. In 
addition, 25%, but never less than one, of all other public phones must have volume 
controls (§4.1.3( l 7)(b )). 

UFAS: At least one accessible telephone must have a volume control 
(§4.1.2(16)(b)). 

9) Telecommunication Devices for the Deaf (TDD's) 

ADAAG: One TDD (also known as a "text telephone") must be provided inside 
any building-that has at least one interior pay phone and four or more public pay 
telephones, counting both interior and exterior phones. In addition, one TDD or text 
telephone (per facility) must be provided whenever there is an interior public pay 
phone in a stadium or arena; convention center; hotel with a convention center; 
covered shopping mall; or hospital emergency, recovery, or waiting room 
(§4.1.3(17)(c)). 

UFAS: No requirement for TDD's. 

10) Assembly areas 

ADAAG: 

•Wheelchair seating: Requirements triggered in any assembly area with fixed 
seating that seats four or more people. The number of wheelchair locations required 
depends upon the size of the assembly area. When the area has over 300 seats, there 
are requirements for dispersal of wheelchair seating. ADAAG also contains require­
ments for aisle seats without armrests (or with removable anmests) and fixed seating 
for companions located adjacent to each wheelchair seating area (§4. l .3( l 9)(a)). 

• Assistive listening systems: Certain fixed seating assembly areas that accommo­
date 50 or more people or have audio-amplification systems must have permanently 
installed assistive listening systems. Other assembly areas must have permanent 
systems or an adequate number of electrical outlets or other wiring to support a 
portable system. A special sign indicating the availability of the system is required. 
The minimum number of receivers must be equal to four percent of the total number 
of seats, but never less than two (§4. l.3(19)(b)). 

UFAS: 

• Wheelchair seating: No requirements for wheelchair seating are triggered, 
unless the assembly area has 50 or more seats. Seating must be dispersed and provide 
comparable lines of sight (§4.1.2( 18)(a)). 
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• Assistive listening systems: Assembly areas with audio-amplification systems 
must have a listening system that serves a reasonable number of people, but at least 
two. If it has no amplification system or is used primarily as meeting or conference 
room, it must have a permanent or portable system. No special signs are required 
(§4. l.2(18)(b)). 

11) Automated teller machines (ATM's) 

ADAAG: Where ATM's are provided, each must be accessible, except that only 
one need comply when two or more ATM's are at the same location. Accessible 
machines must have, among other features, accessible controls and instructions and 
other information accessible to persons with sight impairments (§4.1.3(20)). 

UFAS: No requirements for ATM's. 

12) Bathrooms 

ADAAG: Every public and common use bathroom must be accessible. Generally 
only one stall must be accessible (standard five-by-five feet). When there are six or 
more stalls, there must be one accessible stall and one stall that is three feet wide 
(§§4.1.3(11); 4.22.4). 

UFAS: Same general requirements but no requirement for an additional three­
foot-wide stall (§§4.1.2(10); 4.22.4). 

13) Detectable warnings 

ADAAG: Required on curb ramps, hazardous vehicular areas, and reflecting 
pools, but not on doors to hazardous areas. The warnings must be truncated domes 
(§4.29). 

UFAS: "Tactile warnings" (uses different terminology) required only on doors to 
hazardous areas. Must be a textured surface on the door handle or hardware (§4.29). 

14) Carpet and carpet tile 

ADAAG: Same standards for carpet and carpet tile: maximum pile height of 1/2" 
(§4.5.3). 

UFAS: Carpet must have maximum pile height of 1/2". Carpet tile must have 
maximum combined thickness of pile, cushion, and backing height of 1/2" (§4.5.3). 

15) Curb ramps 

ADAAG: Curb ramps must have detectable warnings (which must be raised 
truncated domes) (§4.7.7). 
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UFAS: No requirement for detectable warnings on curb ramps. 

16) Elevator hoistway floor designations and car controls 

ADAAG: Must have raised and Brailled characters (§§4.10.5; 4.10.12). 

UFAS: Must have raised characters; no requirement for Braille (§§4.10.5; 
4.10.12). 

17) Visual alarms 

ADAAG: Contains details about features required on visual alarms for individuals 
with hearing imp~irments, including type of lamp, color, intensity, and location. 
Flash rate must be at a minimum of lHz and maximum of 3Hz (§4.28.3). 

UFAS: Contains much less detail. Allows faster flash rate of up to 5Hz (§4.28.3). 

18) Elevators and platform lifts in new construction and alterations 

ADAAG: The elevator exemption for two-story places of public accommodation 
or commercial facilities does not apply to buildings and facilities subject to title Il. 
Therefore, elevators are required in all new multilevel buildings or facilities, but 
vertical access to elevator pits, elevator penthouses, mechanical rooms, and piping or 
equipment catwalks is not required. Platform lifts may be used instead of elevators 
under certain conditions in new construction and may always be used in alterations 
(§4.1.3(5)). Individuals must be able to enter unassisted, operate, and exit the lift 
without assistance (4.11.3). 

UFAS: Has same general requirement for elevators and exceptions similar to those 
in ADAAG. Platform lifts may be substituted for elevators in new construction or 
alterations "if no other alternative is feasible" (§4.1.2(5)). Lifts must facilitate 
unassisted entry and exit (but not "operation" of the lift as in ADAAG) (§4.11.3). 

11-6.3300 Types of facilities 

1) Historic buildings 

ADAAG: Contains procedures for buildings eligible for listing in the National 
Register of Historic Places under the National Historic Preservation Act and for 
historic buildings designated under State or local law (§4.1.7). 

UFAS: Contains requirements for buildings eligible for listing in the National 
Register of Historic Places under the National Historic Preservation Act that are also 
subject to the Architectural Barriers Act. UFAS does not contain provisions appli­
cable to buildings and facilities that are designated as "historic" under State or local 
Jaw. (Under title II, the UFAS provisions may be applied to any building that is 
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eligible for listing on the National Register of Historic Places, regardless of whether 
it is also subject to the Architectural Barriers Act.) <*4.1.7). 

2) Residential facilities/transient lodging 

ADAAG: 

• Hotels. motels. dormitories. and other similar establishments: Four percent of 
the first 100 rooms and approximately two percent of rooms in excess of 100 must be 
accessible to both persons with hearing impairments (i.e., contain visual alarms, 
visual notification devices, volume-control telephones, and an accessible electrical 
outlet for a text telephone) and to persons with mobility impairments. Moreover, a 
similar percentage of additional rooms must be accessible to persons with hearing 
impairments. In addition, where there are more than 50 rooms, approximately one 
percent of rooms must be accessible rooms with a special roll-in/transfer shower. 
There are special provisions for alterations (§§9 .1-9 .4 ). 

• Homeless shelters. halfway houses. and similar social service establishments: 
Homeless shelters and other social service entities must provide the same percentage 
of accessible sleeping accommodations as above. At least one type of amenity in 
each common area must be accessible. Alterations are subject to less stringent 
standards (§9.5). 

UFAS: Contains requirements for residential occupancies with technical require­
ments for "dwelling units." No requirements for sleeping rooms for individuals with 
hearing impairments. No requirements for roll-in showers as in ADAAG. No stan­
dards for alterations (§§4. l .4( 11 ); 4.34). 

3) Restaurants 

ADAAG: In restaurants, generally all dining areas and five percent of fixed tables 
(but not less than one) must be accessible. While raised or sunken dining areas must 
be accessible, inaccessible mezzanines are permitted under certain conditions. Con­
tains requirements for counters and bars, access aisles, food service lines, tableware 
and condiment areas, raised speaker's platforms, and vending machine areas (but not 
controls). Contains some less stringent requirements for alterations (§5). 

UFAS: Less detailed requirements. Does not address counters and bars. Raised 
platforms are allowed if same service and decor are provided. Vending machines and 
controls are covered. No special, less stringent requirements for alterations (§5). 

4) Medical or health care facilities 

ADAAG: In medical care facilities, all public and common use areas must be 
accessible. In general purpose hospitals and in psychiatric and detoxification facili­
ties, 10 percent of patient bedrooms and toilets must be accessible. The required 
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percentage is 100 percent for special facilities treating conditions that affect mobility, 
and 50 percent for long-term care facilities and nursing homes. Uses terms clarified 
by the Department of Health and Human Services to describe types of facilities. 
Some descriptive information was added. Contains special, less stringent require­
ments for alterations (§6). 

UFAS: Uses different terms to describe types of facilities. Required clearances in 
rooms exceed ADAAG requirements. No special, less stringent requirements for 
alterations (§6). 

5) Mercantile 

ADAAG: 

Counters: 

• At least one of each type of sales or service counter where a cash register is 
located must be accessible. Accessible counters must be dispersed throughout the 
facility. Auxiliary counters are permissible in alterations (§7.2(1)). 

• At counters without cash registers, such as bank teller windows and ticketing 
counters, three alternatives are possible: (I) a portion of the counter may be lowered, 
(2) an auxiliary counter may be provided, or (3) equivalent facilitation may be pro­
vided by installing a folding shelf on the front of a counter to provide a work surface 
for a person using a wheelchair (§7.2(2)). 

Check-out aisles: 

• At least one of each design of check-out aisle must be accessible, and, in many 
cases, additional check-out aisles are required to be accessible (i.e., from 20 to 40 
percent) depending on the number of check-out aisles and the size of the facility. 
There are less stringent standards for alterations (§7 .3 ). 

UFAS: 

Much less detail. At service counters, must provide an accessible portion of the 
counter or a nearby accessible counter. At least one check-out aisle must be acces­
sible (§7). 

6) Jails and prisons 

ADAAG: No scoping requirements indicating how many cells need to be accessible. 

UFAS: Five percent of residential units in jails, prisons, reformatories, and other 
detention or correctional facilities must be accessible (§4. l .4(9)(c)). 
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11-6.4000 Leased buildings. Public entities are encouraged, but not required, to lease accessible 
space. The availability of accessible private commercial space will steadily increase over time as the 
title III requirements for new construction and alterations take effect. Although a public entity is not 
required to lease accessible space, once it occupies a facility, it must provide access to all of the 
programs conducted in that space (see II-5.0000). Thus, the more accessible the space is to begin 
with, the easier and less costly it will be later on to make programs available to individuals with 
disabilities and to provide reasonable accommodations for employees who may need them. 

11-6.5000 Alterations to historic properties. Alterations to historic properties must comply with 
the specific provisions governing historic properties in ADAAG or UFAS, to the maximum extent 
feasible. Under those provisions, alterations should be done in full compliance with the alterations 
standards for other types of buildings. However, if following the usual standards would threaten or 
destroy the historic significance of a feature of the building, alternative standards may be used. The 
decision to use alternative standards for that feature must be made in consultation with the 
appropriate historic advisory board designated in ADAAG or UFAS, and interested persons should 
be invited to participate in the decisionmaking process. 

What are "historic properties?" These are properties listed or eligible for listing in the National 
Register of Historic Places, or properties designated as historic under State or local law. 

What are the alternative requirements'? The alternative requirements for historic buildings or 
facilities provide a minimal level of access. For example -

I) An accessible route is only required from one site access point (such as the parking lot). 

2) A ramp may be steeper than is ordinarily permitted. 

3) The accessible entrance does not need to be the one used by the general public. 

4) Only one accessible toilet is required and it may be unisex. 

5) Accessible routes are only required on the level of the accessible entrance. 

But what if complying with even these minimal alternative requirements will threaten or destroy 
the historic significance'? In such a case, which is rare, the public entity need not make the structural 
changes required by UFAS or ADAAG. But, if structural modifications that comply with UFAS or 
ADAAG cannot be undertaken, the Department's regulation requires that "program accessibility" be 
provided. 

ILLUSTRATION: A town owns a one-story historic house and decides to make certain 
alterations in it so that the house can be used as a museum. The town architect concludes that 
most of the normal standards for alterations can be applied during the renovation process 
without threatening or destroying historic features. There appears, however, to be a problem 
if one of the interior doors is widened, because historic decorative features on the door might 
be destroyed. The town architect consults the standards and determines that the appropriate 
historic body with jurisdiction over the particular historic home is the State Historic Preserva-
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tion Officer. The architect then sets up a meeting with that officer, to which the local disabil­
ity group and the designated title II coordinator are invited. 

At the meeting the participants agree with the town architect's conclusion that the normal 
alterations standards cannot be applied to the interior door. They then review the special 
alternative requirements, which require an accessible route throughout the level of the acces­
sible entrance. The meeting participants determine that application of the alternative minimal 
requirements is likewise not possible. 

ln this situation, the town is not required to widen the interior door. Instead, the town pro­
vides access to the program offered in that room by making available a video presentation of 
the items within the inaccessible room. The video can be viewed in a nearby accessible room 
in the museum. 

11-6.6000 Curb ramps. When streets, roads, or highways are newly built or altered, they must 
have ramps or sloped areas wherever there are curbs or other barriers to entry from a sidewalk or 
path. Likewise, when new sidewalks or paths are built or are altered, they must contain curb ramps 
or sloped areas wherever they intersect with streets, roads, or highways. 
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11-7.0000 COMMUNICATIONS 

Ref?u/at01y references: 28 CFR 35.160-35.164. 

11-7.IOOO Equally effective communication. A public entity must ensure that its communications 
with individuals with disabilities are as effective as communications with others. This obligation, 
however, does not require a public entity to take any action that it can demonstrate would result in a 
fundamental alteration in the nature of its services, programs, or activities, or in undue financial and 
administrative burdens. 

In order to provide equal access, a public accommodation is required to make available appropri­
ate auxiliary aids and services where necessary to ensure effective communication. 

What are auxilimy aids and services? Auxiliary aids and services include a wide range of ser­
vices and devices that promote effective communication. 

Examples of auxiliary aids and services for individuals who are deaf or hard of hearing include 
qualified interpreters, notetakers, computer-aided transcription services, written materials, telephone 
handset amplifiers, assistive listening systems, telephones compatible with hearing aids, closed 
caption decoders, open and closed captioning, teleconununications devices for deaf persons 
(TDD's), videotext displays, and exchange of written notes. 

Examples for individuals with vision impairments include qualified readers, taped texts, audio 
recordings, Brailled materials, large print materials, and assistance in locating items. 

Examples for individuals with speech impairments include TDD's, computer terminals, speech 
synthesizers, and communication boards. 

The type of auxiliary aid or service necessary to ensure effective communication will vary in 
accordance with the length and complexity of the communication involved. 

ILLUSTRATION 1: Some individuals who have difficulty communicating because of a 
speech impairment can be understood if individuals dealing with them merely listen carefully 
and take the extra time that is necessary. 

ILLUSTRATION 2: For individuals with vision impairments, employees can provide oral 
directions or read written instructions. In many simple transactions, such as paying bills or 
filing applications, communications provided through such simple methods will be as effective 
as the communications provided to other individuals in similar transactions. 

Many transactions with public entities, however, involve more complex or extensive communica­
tions than can be provided through such simple methods. Sign language or oral interpreters, for 
example, may be required when the information being communicated in a transaction with a deaf 
individual is complex, or is exchanged for a lengthy period of time. Factors to be considered in 
determining whether an interpreter is required include the context in which the communication is 
taking place, the number of people involved, and the importance of the conununication. 
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ILLUSTRATION I: A municipal hospital emergency room must be able to communicate 
with patients about symptoms and patients must be able to understand information provided 
about their conditions and treatment. In this situation, an interpreter is likely to be necessary 
for communications with individuals who are deaf. 

ILLUSTRATION 2: Because of the importance of effective communication in State and local 
court proceedings, special attention must be given to the communications needs of individuals 
with disabilities involved in such proceedings. Qualified interpreters will usually be necessary 
to ensure effective communication with parties, jurors, and witnesses who have hearing 
impairments and use sign language. For individuals with hearing impairments who do not use 
sign language, other types of auxiliary aids or services, such as assistive listening devices or 
computer-assisted transcription services, which allow virtually instantaneous transcripts of 
courtroom argument and testimony to appear on displays, may be required. 

Must public service announcements or other television programming produced by public entities 
be captioned'? Audio portions of television and videotape programming produced by public entities 
are subject to the requirement to provide equally effective communication for individuals with 
hearing impairments. Closed captioning of such programs is sufficient to meet this requirement. 

Must tax bills from public entities be available in Braille and/or large print? What about other 
documents'? Tax bills and other written communications provided by public entities are subject to 
the requirement for effective communication. Thus, where a public entity provides information in 
written form, it must, when requested, make that information available to individuals with vision 
impairments in a form that is usable by them. "Large print" versions of written documents may be 
produced on a copier with enlargement capacities. Brailled versions of documents produced by 
computers may be produced with a Braille printer, or audio tapes may be provided for individuals 
who are unable to read large print or do not use Braille. 

11-7.1100 Primary consideration. When an auxiliary aid or service is required, the public entity 
must provide an opportunity for individuals with disabilities to request the auxiliary aids and 
services of their choice and must give primary consideration to the choice expressed by the 
individual. "Primary consideration" means that the public entity must honor the choice, unless it 
can demonstrate that another equally effective means of communication is available, or that use of 
the means chosen would result in a fundamental alteration in the service, program, or activity or in 
undue financial and administrative burdens. 

It is important to consult with the individual to determine the most appropriate auxiliary aid or 
service, because the individual with a disability is most familiar with his or her disability and is in 
the best position to determine what type of aid or service will be effective. Some individuals who 
were deaf at birth or who lost their hearing before acquiring language, for example, use sign lan­
guage as their primary form of communication and may be uncomfortable or not proficient with 
written English, making use of a notepad an ineffective means of communication. 

Individuals who lose their hearing later in life, on the other hand, may not be familiar with sign 
language and can communicate effectively through writing. For these individuals, use of a word 
processor with a videotext display may provide effective communication in transactions that are 
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long or complex, and computer-assisted simultaneous transcription may be necessary in courtroom 
proceedings. Individuals with less severe hearing impairments are often able to communicate most 
effectively with voice amplification provided by an assistive listening device. 

For individuals with vision impairments, appropriate auxiliary aids include readers, audio record­
ings, Brailled materials, and large print materials. Brailled materials, however, are ineffective for 
many individuals with vision impairments who do not read Braille, just as large print materials 
would be ineffective for individuals with severely impaired vision who rely on Braille or on audio 
communications. Thus, the requirement for consultation and primary consideration to the 
individual's expressed choice applies to information provided in visual formats as well as to aurally 
communicated information. 

11-7.1200 Qualified interpreter. There are a number of sign language systems in use by 
individuals who use sign language. (The most common systems of sign language are American Sign 
Language and signed English.) Individuals who use a particular system may not rnmmunicate 
effectively through an interpreter who uses a different system. When an interpreter is required, 
therefore, the public entity should provide a qualified interpreter, that is, an interpreter who is able 
to sign to the individual who is deaf what is being said by the hearing person and who can voice to 
the hearing person what is being signed by the individual who is deaf. This communication must be 
conveyed effectively, accurately, and impartially, through the use of any necessary specialized 
vocabulary. 

May friends or relatives be asked to inte11Jret'? Often, friends or relatives of the individual can 
provide interpreting services, but the public entity may not require the individual to provide his or 
her own interpreter, because it is the responsibility of the public entity to provide a qualified inter­
preter. Also, in many situations, requiring a friend or family member to interpret may not be appro­
priate, because his or her presence at the transaction may violate the individual's right to confidenti­
ality, or because the friend or family member may have an interest in the transaction that is different 
from that of the individual involved. The obligation to provide "impartial" interpreting services 
requires that, upon request, the public entity provide an interpreter who does not have a personal 
relationship to the individual with a disability. 

Are certified interpreters considered to be more qualified than interpreters without certification? 
Certification is not required in order for an interpreter to be considered to have the skills necessary 
to facilitate communication. Regardless of the professionalism or skills that a certified interpreter 
may possess, that particular individual may not feel comfortable or possess the proper vocabulary 
necessary for interpreting for a computer class, for example. Another equally skilled, but 
noncertified interpreter might have the necessary vocabulary, thus making the noncertified person 
the qualified interpreter for that particular situation. 

Can a public entity use a staff member who signs "pretty well" as an inte17Jreterfor meetings 
with individuals who use sign language to communicate? Signing and interpreting are not the same 
thing. Being able to sign does not mean that a person can process spoken communication into the 
proper signs, nor does it mean that he or she possesses the proper skills to observe someone signing 
and change their signed or fingerspelled communication into spoken words. The interpreter must be 
able to interpret both receptively and expressively. 
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11-7.2000 Telephone communications. Public entities that communicate by telephone must 
provide equally effective communication to individuals with disabilities, including hearing and 
speech impairments. If telephone relay services, such as those required by title IV of the ADA, are 
available, these services generally may be used to meet this requirement. 

Relay services involve a relay operator who uses both a standard telephone and a TDD to type the 
voice messages to the TDD user and read the TDD messages to the standard telephone user. Where 
such services are available, public employees must be instructed to accept and handle relayed calls 
in the normal course of business. 

11-7.3000 Emergency telephone services 

11-7.3100 General. Many public entities provide telephone emergency services by which 
individuals can seek immediate assistance from police, fire, ambulance, and other emergency 
services. These telephone emergency services-including "911" services-are clearly an important 
public service whose reliability can be a matter of life or death. Public entities must ensure that 
these services, including 911 services, are accessible to persons with impaired hearing and speech. 

State and local agencies that provide emergency telephone services must provide "direct access" 
to individuals who rely on a TDD or computer modem for telephone communication. Telephone 
access through a third party or through a relay service does not satisfy the requirement for direct 
access. (However, if an individual places a call to the emergency service through a relay service, the 
emergency service should accept the call rather than require the caller to hang up and call the emer­
gency service directly without using the relay.) A public entity may, however, operate its own relay 
service within its emergency system, provided that the services for nonvoice calls are as effective as 
those provided for voice calls. 

What emergency telephone services are covered by title II? The term "telephone emergency 
services" applies to basic emergency services - police, fire, and ambulance - that are provided by 
public entities, including 911 (or, in some cases, seven-digit) systems. Direct access must be pro­
vided to all services included in the system, including services such as emergency poison control 
information. Emergency services that are not provided by public entities are not subject to the 
requirement for "direct access." 

What is "direct access'! "Direct access" means that emergency telephone services can directly 
receive calls from TDD's and computer modem users without relying on outside relay services or 
third party services. 

Does title II require that telephone emergency service systems he compatible with all formats 
used for nonvoice communications'! No. At present, telephone emergency services must only be 
compatible with the Baudot format. Until it can be technically proven that communications in 
another format can operate in a reliable and compatible manner in a given telephone emergency 
environment, a public entity would not be required to provide direct access to computer modems 
using formats other than Baudot. 
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Are any additional dialing or space bar requirements permissible for 9 I I systems'! No. Addi­
tional dialing or space bar requirements are not permitted. Operators should be trained to recognize 
incoming TDD signals and respond appropriately. In addition, they also must be trained to recog­
nize that "silent" calls may be TDD or computer modem calls and to respond appropriately to such 
calls as well. 

A caller, however, is not prohibited from announcing to the answerer that the call is being made 
on a TDD by pressing the space bar or keys. A caller may transmit tones if he or she chooses to do 
so. However, a public entity may not require such a transmission. 

II-7.3200 911 lines. Where a 911 telephone line is available, a separate seven-digit telephone line 
must not be substituted as the sole means for nonvoice users to access 911 services. A public entity 
may, however, provide a separate seven-digit line for use exclusively by nonvoice calls in addition 
to providing direct access for such calls to the 911 line. Where such a separate line is provided, 
callers using TDD's or computer modems would have the option of calling either 911 or the seven­
digit number. 

11-7.3300 Seven-digit lines. Where a 911 line is not available and the public entity provides 
emergency services through a seven-digit number, it may provide two separate lines - one for 
voice calls, and another for nonvoice calls - rather than providing direct access for nonvoice calls 
to the line used for voice calls, provided that the services for nonvoice calls are as effective as those 
offered for voice calls in terms of time response and availability in hours. Also, the public entity 
must ensure that the nonvoice number is publicized as effectively as the voice number, and is 
displayed as prominently as the voice number wherever the emergency numbers are listed. 

11-7.3400 Voice amplification. Public entities are encouraged, but not required, to provide voice 
amplification for the operator's voice. In an emergency, a person who has a hearing loss may be 
using a telephone that does not have an amplification device. Installation of speech amplification 
devices on the handsets of operators would be one way to respond to this situation. 
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11-8.0000 ADMINISTRATIVE REQUIREMENTS 

Regulat01y references: 28 CFR 35.105-35.107; 35.150(c) and (d). 

11-8.1000 General. Title II requires that public entities take several steps designed to achieve 
compliance. These include the preparation of a self-evaluation. ln addition, public entities with 50 
or more employees are required to -

1) Develop a grievance procedure; 

2) Designate an individual to oversee title lI compliance; 

3) Develop a transition plan if structural changes are necessary for achieving program accessi­
bility; and 

4) Retain the self-evaluation for three years. 

How does a public entity determine whether it has "50 or more employees"'? Determining the 
number of employees will be based on a governmentwide total of employees, rather than by count­
ing the number of employees of a subunit, department, or division of the local government. Part­
time employees are included in the determination. 

ILLUSTRATION: Town X has 55 employees (including 20 part-time employees). Its police 
department has 10 employees, and its fire department has eight employees. The police and 
fire department are subject to title II 's administrative requirements applicable to public entities 
with 50 or more employees because Town X, as a whole, has 50 or more employees. 

Because all States have at least 50 employees, all State departments, agencies, and other divi­
sional units are subject to title II's administrative requirements applicable to public entities with 50 
or more employees. 

11-8.2000 Self-evaluation. All public entities subject to title lI of the ADA must complete a self­
evaluation by January 26, 1993 (one year from the effective date of the Department's regulation). 

Does the fact that a public entity has not completed its self-evaluation until January 26, I 993, 
excuse interim compliance? No. A public entity is required to comply with the requirements of title 
II on January 26, 1992, whether or not it has completed its self-evaluation. 

Which public entities must retain a copy of the self-evaluation'? A public entity that employs 50 
or more employees must retain its self-evaluation for three years. Other public entities are not 
required to retain their self-evaluations but are encouraged to do so because these documents evi­
dence a public entity's good faith efforts to comply with title II's requirements. 

What if a public entity already did a self-evaluation as part of its obligations under section 504 of 
the Rehabilitation Act of I 973'? The title lI self-evaluation requirement applies only to those poli­
cies and practices that previously had not been included in a self-evaluation required by section 504. 
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Because most section 504 self-evaluations were done many years ago, however, the Department 
expects that many public entities will re-examine all their policies and practices. Programs and 
functions may have changed significantly since the section 504 self-evaluation was completed. 
Actions that were taken to comply with section 504 may not have been implemented fully or may no 
longer be effective. In addition, section 504's coverage has been changed by statutory amendment, 
particularly the Civil Rights Restoration Act of 1987, which expanded the definition of a covered 
"program or activity." Therefore, public entities should ensure that all programs, activities, and 
services are examined fully, except where there is evidence that all policies were previously scruti­
nized under section 504. 

What should a selfevaluation contain'! A self-evaluation is a public entity's assessment of its 
current policies and practices. The self-evaluation identifies and corrects those policies and prac­
tices that are inconsistent with title II' s requirements. As part of the self-evaluation, a public entity 
should: 

1) Identify all of the public entity's programs, activities, and services; and 

2) Review all the policies and practices that govern the administration of the public entity's 
programs, activities, and services. 

Normally, a public entity's policies and practices are reflected in its laws, ordinances, regulations, 
administrative manuals or guides, policy directives, and memoranda. Other practices, however, may 
not be recorded and may be based on local custom. 

Once a public entity has identified its policies and practices, it should analyze whether these 
policies and practices adversely affect the full participation of individuals with disabilities in its 
programs, activities, and services. In this regard, a public entity should be mindful that although its 
policies and practices may appear harmless, they may result in denying individuals with disabilities 
the full participation of its programs, activities, or services. Areas that need careful examination 
include the following: 

1) A public entity must examine each program to determine whether any physical barriers to 
access exist. It should identify steps that need to be taken to enable these programs to be 
made accessible when viewed in their entirety. If structural changes are necessary, they 
should be included in the transition plan (see ll-8.3000). 

2) A public entity must review its policies and practices to determine whether any exclude or 
limit the participation of individuals with disabilities in its programs, activities, or services. 
Such policies or practices must be modified, unless they are necessary for the operation or 
provision of the program, service, or activity. The self-evaluation should identify policy 
modifications to be implemented and include complete justifications for any exclusionary 
or limiting policies or practices that will not be modified. 

3) A public entity should review its policies to ensure that it communicates with applicants, 
participants, and members of the public with disabilities in a manner that is as effective as 
its communications with others. If a public entity communicates with applicants and 
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beneficiaries by telephone, it should ensure that TDD's or equally effective telecommuni­
cation systems are used to communicate with individuals with impaired hearing or speech. 
Finally, if a public entity provides telephone emergency services, it should review its 
policies to ensure direct access to individuals who use TDD's and computer modems. 

4) A public entity should review its policies to ensure that they include provisions for readers 
for individuals with visual impairments; interpreters or other alternative communication 
measures, as appropriate, for individuals with hearing impairments; and amanuenses for 
individuals with manual impairments. A method for securing these services should be 
developed, including guidance on when and where these services will be provided. Where 
equipment is used as part of a public entity's program, activity, or service, an assessment 
should be made to ensure that the equipment is usable by individuals with disabilities, 
particularly individuals with hearing, visual, and manual impairments. ln addition, a 
public entity should have policies that ensure that its equipment is maintained in operable 
working order. 

5) A review should be made of the procedures to evacuate individuals with disabilities during 
an emergency. This may require the installation of visual and audible warning signals and 
special procedures for assisting individuals with disabilities from a facility during an 
emergency. 

6) A review should be conducted of a public entity's written and audio-visual materials to 
ensure that individuals with disabilities are not portrayed in an offensive or demeaning 
manner. 

7) If a public entity operates historic preservation programs, it should review its policies to 
ensure that it gives priority to methods that provide physical access to individuals with 
disabilities. 

8) A public entity should review its policies to ensure that its decisions concerning a funda­
mental alteration in the nature of a program, activity, or service, or a decision that an 
undue financial and administrative burden will be imposed by title 11, are made properly 
and expeditiously. 

9) A public entity should review its policies and procedures to ensure that individuals with 
mobility impairments are provided access to public meetings. 

10) A public entity should review its employment practices to ensure that they comply with 
other applicable nondiscrimination requirements, including section 504 of the Rehabilita­
tion Act and the ADA regulation issued by the Equal Employment Opportunity Commis­
sion. 

11) A public entity should review its building and construction policies to ensure that the 
construction of each new facility or part of a facility, or the alteration of existing facilities 
after January 26, 1992, conforms to the standards designated under the title II regulation. 
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12) A review should be made to ascertain whether measures have been taken to ensure that 
employees of a public entity are familiar with the policies and practices for the full partici­
pation of individuals with disabilities. If appropriate, training should be provided to 
employees. 

13) If a public entity limits or denies participation in its programs, activities, or services based 
on drug usage, it should make sure that such policies do not discriminate against/armer 
drug users, as opposed to individuals who are currently engaged in illegal use of drugs. 

If a public entity identifies policies and practices that deny or limit the participation of individu­
als with disabilities in its programs, activities, and services, when should it make changes? Once a 
public entity has identified policies and practices that deny or limit the participation of individuals 
with disabilities in its programs, activities, and services, it should take immediate remedial action to 
eliminate the impediments to full and equivalent participation. Structural modifications that are 
required for program accessibility should be made as expeditiously as possible but no later than 
January 26, 1995. 

Is there a requirement for public hearings on a public entity's self-evaluation? No, but public 
entities are required to accept comments from the public on the self-evaluation and are strongly 
encouraged to consult with individuals with disabilities and organizations that represent them to 
assist in the self-evaluation process. Many individuals with disabilities have unique perspectives on 
a public entity's programs, activities, and services. For example, individuals with mobility impair­
ments can readily identify barriers preventing their full enjoyment of the public entity's programs, 
activities, and services. Similarly, individuals with hearing impairments can identify the communi­
cation barriers that hamper participation in a public entity's programs, activities, and services. 

11-8.3000 Transition plan. Where structural modifications are required to achieve program 
accessibility, a public entity with 50 or more employees must do a transition plan by July 26, 1992, 
that provides for the removal of these barriers. Any structural modifications must be completed as 
expeditiously as possible, but, in any event, by January 26, I 995. 

What if a public entity has already done a transition plan under section 504 of the Rehabilitation 
Act of 1973? If a public entity previously completed a section 504 transition plan, then, at a mini­
mum, a title II transition plan must cover those barriers to accessibility that were not addressed by 
its prior transition plan. Although not required, it may be simpler to include all of a public entity's 
operations in its transition plan rather than identifying and excluding those barriers that were ad­
dressed in its previous plan. 

Must the transition plan be made available to the public'? If a public entity has 50 or more 
employees, a copy of the transition.plan must be made available for public inspection. 

What are the elements of an acceptable transition plan'? A transition plan should contain at a 
minimum-

1) A list of the physical barriers in a public entity's facilities that limit the accessibility of its 
programs, activities, or services to individuals with disabilities; 
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2) A detailed outline of the methods to be utilized to remove these barriers and make the 
facilities accessible; 

3) The schedule for taking the necessary steps to achieve compliance with title II. If the time 
period for achieving compliance is longer than one year, the plan should identify the 
interim steps that will be taken during each year of the transition period; and, 

4) The name of the official responsible for the plan's implementation. 

11-8.4000 Notice to the public. A public entity must provide information on title II's requirements 
to applicants, participants, beneficiaries, and other interested persons. The notice shall explain title 
II's applicability to the public entity's services, programs, or activities. A public entity shall provide 
·such information as the head of the public entity determines to be necessary to apprise individuals of 
title II's prohibitions against discrimination. 

What methods can be used to provide this information'? Methods include the publication of 
information in handbooks, manuals, and pamphlets that are distributed to the public to describe a 
public entity's programs and activities; the display of informative posters in service centers and 
other public places; or the broadcast of information by television or radio. In providing the notice, a 
public entity must comply with the title II requirements for effective communication, including 
alternate formats, as appropriate. 

11-8.5000 Designation of responsible employee and development of grievance procedures. A 
public entity that employs 50 or more persons shall designate at least one employee to coordinate its 
efforts to comply with and fulfill its responsibilities under title II, including the investigation of 
complaints. A public entity shall make available the name, office address, and telephone number of 
any designated employee. 

In addition, the public entity must adopt and publish grievance procedures providing for prompt 
and equitable resolution of complaints alleging any action that would be prohibited by title II. 
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11-9.0000 INVESTIGATION OF COMPLAINTS AND ENFORCEMENT 

Regulatory references: 28 CFR 35.170-35.190. 

11-9.IOOO General. Individuals wishing to file title II complaints may either file -

1) An administrative complaint with an appropriate Federal agency; or 

2) A lawsuit in Federal district court. 

If an individual files an administrative complaint, an appropriate Federal agency will investigate the 
allegations of discrimination. Should the agency conclude that the public entity violated title II, it 
will attempt to negotiate a settlement with the public entity to remedy the violations. If settlement 
efforts fail, the matter will be referred to the Department of Justice for a decision whether to insti­
tute litigation. 

How does title II relate to section 504'! Many public entities are subject to section 504 of the 
Rehabilitation Act as well as title JI. Section 504 covers those public entities operating programs or 
activities that receive Federal financial assistance. Title n does not displace any existing section 504 
jurisdiction. 

The substantive standards adopted for title II are generally the same as those required under 
section 504 for federally assisted programs. In those situations where title II provides greater pro­
tection of the rights of individuals with disabilities, however, the funding agencies will also apply 
the substantive requirements established under title II in processing complaints covered by both title 
II and section 504. 

Individuals may continue to file discrimination complaints against recipients of Federal financial 
assistance with the agencies that provide that assistance, and the funding agencies will continue to 
process those complaints under their existing procedures for enforcing section 504. The funding 
agencies will be enforcing both title II and section 504, however, for recipients that are also public 
entities. 

11-9.2000 Complaints. A person or a specific class of individuals or their representative may file a 
complaint alleging discrimination on the basis of disability. 

What must be included in a complaint'? First, a complaint must be in writing. Second, it should 
contain the name and address of the individual or the representative filing the complaint. Third, the 
complaint should describe the public entity's alleged discriminatory action in sufficient detail to 
inform the Federal agency of the nature and date of the alleged violation. Fourth, the complaint 
must be signed by the complainant or by someone authorized to do so on his or her behalf. Finally, 
complaints filed on behalf of classes or third parties shall describe or identify (by name, if possible) 
the alleged victims of discrimination. 

ls there a time period in which a complaint must be filed'? Yes. A complaint must be filed within 
180 days of the date of the alleged act(s) of discrimination, unless the time for filing is extended by 
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the Federal agency for good cause. As long as the complaint is filed with any Federal agency, the 
180-day requirement will be considered satisfied. 

Where should a complaint be flied'! A complaint may be filed with either -

I) Any Federal agency that provides funding to the public entity that is the subject of the 
complaint; 

2) A Federal agency designated in the title II regulation to investigate title II complaints; or 

3) The Department of Justice. 

Complainants may file with a Federal funding agency that has section 504 jurisdiction, if known. 
If no Federal funding agency is known, then complainants should file with the appropriate desig­
nated agency. In any event, complaints may always be filed with the Department of Justice, which 
will refer the complaint to the appropriate agency. The Department's regulation designates eight 
Federal agencies to investigate title II complaints primarily in those cases where there is no Federal 
agency with section 504 jurisdiction. 

How will employment complaints he handled'! Individuals who believe that they have been 
discriminated against in employment by a State or local government in violation of title II may file a 
complaint -

I) With a Federal agency that provides financial assistance, if any, to the State or local pro­
gram in which the alleged discrimination took place; or 

2) With the EEOC, if the State or local government is also subject to title I of the ADA (see 
Il-4.0000); or 

3) With the Federal agency designated in the title II regulation to investigate complaints in the 
type of program in which the alleged discrimination took place. 

As is the case with complaints related to nonemployment issues, employment complaints may be 
filed with the Department of Justice, which will refer the complaint to the appropriate agency. 

Which are the designated Federal agencies and what are their areas of responsibility'! The eight 
designated Federal agencies, the functional areas covered by these agencies, and the addresses for 
filing a complaint are the -

I) Department of Agriculture: All programs, services, and regulatory activities relating to 
fanning and the raising of livestock, including extension services. Complaints should be 
sent to: Complaints Adjudication Division, Office of Advocacy and Enterprise, Room 
1353 - South Building, Department of Agriculture, 14th & Independence Avenue, S.W., 
Washington, D.C. 20250. 

2) Department of Education: All programs, services, and regulatory activities relating to the 
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operation of elementary and secondary education systems and institutions, institutions of 
higher education and vocational education (other than schools of medicine, dentistry, 
nursing, and other health-related schools), and libraries. Complaints should be sent to: 
Office for Civil Rights, Department of Education, 330 C Street, S.W., Suite 5000, Wash­
ington, D.C. 20202. 

3) Department of Health and Human Services: All programs, services, and regulatory activi­
ties relating to the provision of health care and social services, including schools of medi­
cine, dentistry, nursing, and other health-related schools, the operation of health care and 
social service providers and institutions, including "grass-roots" and community services 
organizations and programs, and preschool and day care programs. Complaints should be 
sent to: Office for Civil Rights, Department of Health & Human Services, 330 Indepen­
dence Avenue, S.W., Washington, D.C. 20201. 

4) Department of Housing and Urban Development: All programs, services, and regulatory 
activities relating to State and local public housing, and housing assistance and referral. 
Complaints should be sent to: Assistant Secretary for Fair Housing and Equal Opportu­
nity, Department of Housing and Urban Development, 451 7th Street, S.W., Room 5100, 
Washington, D.C. 20410. 

5) Department of the Interior: All programs, services, and regulatory activities relating to 
lands and natural resources, including parks and recreation, water and waste management, 
environmental protection, energy, historic and cultural preservation, and museums. Com­
plaints should be sent to: Office for Equal Opportunity, Office of the Secretary, Depart­
ment of the Interior, 18th & C Streets, N.W., Washington, D.C. 20547. 

6) Department of Justice: All programs, services, and regulatory activities relating to law 
enforcement, public safety, and the administration of justice, including courts and correc­
tional institutions; commerce and industry, including general economic development, 
banking and finance, consumer protection, insurance, and small business; planning, devel­
opment, and regulation (unless assigned to other designated agencies); State and local 
government support services (e.g., audit, personnel, comptroller, administrative services); 
all other government functions not assigned to other designated agencies. Complaints 
should be sent to: Coordination and Review Section, P.O. Box 66118, Civil Rights Divi­
sion, U.S. Department of Justice, Washington, D.C. 20035-6118. 

7) Department of Labor: All programs, services, and regulatory activities relating to labor 
and the work force. Complaints should be sent to: Directorate of Civil Rights, Department 
of Labor, 200 Constitution Avenue, N.W., Room N-4123, Washington, D.C. 20210. 

8) Department of Transportation: All programs, services, and regulatory activities relating to 
transportation, including highways, public transportation, traffic management (non-law 
enforcement), automobile licensing and inspection, and driver licensing. Complaints 
should be sent to: Office for Civil Rights, Office of the Secretary, Department of Trans­
portation, 400 Seventh Street, S.W., Room 10215, Washington, D.C. 20590. 
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Where should a complaint be filed if more than one designated agency has responsibility for a 
complaint because it concerns more than one department or agency of a public entity? Complaints 
involving more than one area should be filed with the Department of Justice. If two or more agen­
cies have apparent responsibility for a complaint, the Assistant Attorney General for Civil Rights of 
the Department of Justice shall determine which one of the agencies shall be the designated agency 
for purposes of that complaint. Complaints involving more than one area of a public entity should 
be sent to: Coordination and Review Section, Civil Rights Division, U.S. Department of Justice, 
P.O. Box 66118, Washington, D.C. 20035-6118. 

How will complaints be resolved'! The Federal agency processing the complaint will resolve the 
complaint through informal means or issue a detailed letter containing findings of fact and conclu­
sions of law and, where appropriate, a description of the actions necessary to remedy each violation. 
Where voluntary compliance cannot be achieved, the complaint may be referred to the Department 
of Justice for enforcement. In cases where there is Federal funding, fund termination is also an 
enforcement option. 

If a public entity has a grievance procedure, must an individual use that procedure before filing a 
complaint with a Federal agency or a court? No. Exhaustion of a public entity's grievance proce­
dure is not a prerequisite to filing a complaint with either a Federal agency or a court. 

Must the complainant file a complaint with a Federal agency prior to filing an action in court? 
No. The ADA does not require complainants to exhaust administrative remedies prior to instituting 
litigation. 

Are attorney's fees available'? Yes. The prevailing party (other than the United States) in any 
action or administrative proceeding under the Act may recover attorney's fees in addition to any 
other relief granted. The "prevailing party" is the party that is successful and may be either the 
complainant (plaintiff) or the covered entity against which the action is brought (defendant). The 
defendant, however, may not recover attorney's fees unless the court finds that the plaintiff's action 
was frivolous, unreasonable, or without foundation, although it does not have to find that the action 
was brought in subjective bad faith. Attorney's fees include litigation expenses, such as expert 
witness fees, travel expenses, and costs. The United States is liable for attorney's fees in the same 
manner as any other party, but is not entitled to them when it is the prevailing party. 

Is a State immune from suit under the ADA? No. A State is not immune from an action in 
Federal court for violations of the ADA. 
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DEPARTMENT OF JUSTICE 

Otftce of the Attorney General 

28 CFR Part 38 

[Order No. 1513-91) 

Nondiscrimination on the Basis of 
Dlsablllty by Publlc Accommodations 
and In Commercial Facllltles 

AGENCY: Department of Justice. 
ACTION: Final rule. 

IUMMARY: Thia rule implements title III 
of the Americana with Disabilities Act, 
Public Law 101-336, which prohibits 
discrimination on the basis of disability 
by private entities in places of public 
accommodation, reguires that all new 
places of public accommodation and 
commercial facilities be designed and 
constructed so as to be readily 
accessible to and usable by persona 
with disabilities. and requires that 
examinations or courses related to 
licensing or certification for professional 
and trade purposes be acceeeible to 
persona with disabilities. 
IFFECTIVI DATE: January 26, 1992. 
FOR FURTHER INFORMATION CONTACT: 
Barbara S. Drake, Deputy Aeeiatant 
Attorney General, Civil Rights Division; 
Stewart B. Oneglia, Chief, Coordination 
and Review Section, Civil Rights 
Division; and John Wodatch, Director, 
Office on the Americana with 
Disabilities Act, Civil Rights Division: 
all of the U.S. Department of Justice, 
Washington, DC 20530. They may be 
contacted through the Division's ADA 
Information Line at (202) 514-0301 
(Voice), (202) 514-0381 (IDD), or (202) 
514--0383 (TDD). These telephone 
numbers are not toll-free numbers. 

Ccpiea of this rule are available in the 
following alternate formats: large print, 
Braille, electronic file on computer disk. 
and audio-tape. Copies may be obtained 
from the Office on the Americana with 
Disabilities Act at (202) 514-0301 (Voice) 
or (202) 514-0381 (IDD). The rule is also 
available on electronic bulletin board at 
(202) 514-6193. These telephone 
numbers are not toll-free numbers. 
IUPPUllENTARY INFORMATION: 

Background 

The landmark Americana with 
Disabilities Act ("ADA" or "the Act''.), 
enacted on July 26, 1990, provides 
comprehensive civil rights protections to 
individuals with disabilities in the areas 
of employment, public accommodations, 
State and local government services. 
and telecommunications. 

The legislation was originally 
developed by the National Council on 
Disability, an independent Federal 

agency that reviews and makes 
recommendations concerning Federal 
laws, programs. and policies affecting 
individuals with disabilities. In its 1986 
study, "Toward Independence," the 
National Couricil on Disability 
recognized the inadequacy of the 
existing, limited patchwork of 
protections for individuals with 
disabilities, and recommended the 
enacbnent of a comprehensive civil 
rights law requiring equal opportunity 
for individuals with disabilities 
throughout American life. Although the 
100th Congreee did not act on the 
legislation, which was rust introduced in 
1988, then-Vice-President George Bush 
endorsed the concept of comprehensive 
disability rights legislation during his 
presidential campaign and became a 
dedicated advocate of the ADA. 

The ADA was reintroduced in 
modified form in May 1989 for 
consideration by the 101at Congreee. In 
June 1989, Attorney General Dick 
Thornburgh, in testimony before the 
Senate Committee on Labor and Human 
Resources, reiterated the Bush 
Administration's support for the ADA 
and suggested changes in the proposed 
legislation. After extensive negotiations 
between Senate sponsors and the 
Administration, the Senate paeeed an 
amended version of the ADA on 
September 7, 1989, by a vote of 7&-8. 

In the House, jurisdiction over the 
ADA was divided among four 
co111mittee1, each of which conducted 
extensive hearings and issued detailed 
committee reports: the Committee on 
Education and Labor. the Committee on 
the Judiciary, the Committee on Public 
Works and Transportation, and the 
Committee on Energy and Commerce. 
On October 12, 1989, the Attorney 
General testified in favor of the 
legislation before the Committee on the 
Judiciary. The Civil Rights Division, on 
February 22, 1990, provided testimony to 
the Committee on Small Business, which 
although technically without jurisdiction 
over the bill, conducted hearings on the 
legislation's impact on small business. 

After extensive committee 
consideration and floor debate, the 
House of Representatives passed an 
amended version of the Senate bill on 
May 22. 1990, by a vote of 403-20. After 
resolving their differences in conference, 
the Senate and House took final action 
on the bill-the House paeeing it by a 
vote of 377-26 on July 12, 1990, and the 
Senate, a day later. by a vote of 91-6. 
The ADA was enacted into law with the 
President's signature at a White House 
ceremony on July 26, 1990. 

Rulemaking History 

On February 22, 1991, the Department 
of Justice published a notice of proposed 
rulemaking (NPRM) implementing title 
ill of the ADA in the Federal Register 
(56 FR 7452). On February 28, 1991, the 
Department published a notice of 
proposed rulemaking implementing 
subtitle A of title II of the ADA in the 
Federal Register (56 FR 8538). Each 
NPRM solicited comments on the 
definitions, standards, and procedures 
of the proposed rules. By the April 29, 
1991, close of the comment period of the 
NPRM for title II. the Department had 
received 2,718 comments on the two 
proposed rules. Following the close of 
the comment period, the Department 
received an additional 222 comments. 

In order to encourage public 
participation in the development of the 
Department's rules under the ADA, the 
Department held four public hearings. 
Hearings were held in Dallas, Texas on 
March 4-5, 1991; in Washington, DC on 
March 13-14-15, 1991; in San Francisco, 
California on March 1~19, 1991; and in 
Chicago, Illinois on March 27-28, 1991. 
At these hearings, 329 persons testified 
and 1,567 pages of testimony were 
compiled. Transcripts of the hearings 
were included in the Department's 
rulemaking docket. 

The comments that the Department 
received occupy almost six feet of shelf 
apace and contain over 10,000 pages. 
The Department received comments 
from individuals lrom all fifty States and 
the District of Columbia. Nearly 75% of 
the comments came from individuals 
and from organizations representing the 
interests of persons with disabilities. 
The Department received 292 comments 
from entities covered by the ADA and 
trade associations representing 
businesses in the private sector, and 67 
from government units, such as mayors' 
offices. public school districts, and 
various State agencies working vith 
individuals with disabilities. 

The Department received one 
comment from a consortium of 511 
organizations representing a broad 
spectrum of persons with disabilities. In 
addition, at least another 25 commenters 
endorsed the position expressed by this 
consortium or submitted identical 
comments on one or both proposed 
regulations. 

An organization representing persons 
with hearing impairments submitted a 
large number of comments. This 
organization presented the Department 
with 479 individual comments, each 
providing in chart form a detailed .. 
representation of what type of aux1hary 
aid or service would be useful in the 

• 

.. 



• 

: . 

Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 35545 

various categories of places of public 
accommodation. 

The Department received a number of 
comments based on almost ten different 
form letters. For example, individuals 
who have a heightened sensitivity to a 
variety of chemical substances 
submitted 266 postcards detailing how 
exposure to various environmental 
conditions restricts their access to 
places of public accommodation and to 
commercial facilities. Another large 
group of form letters came from groups 
affiliated with independent living 
centers. 

The vast majority of the comments 
addressed the Department's proposal 
implementing title III. Just over 100 
comments addressed only issues 
presented in the proposed title II 
regulation. 

The Department read and analyzed 
each comment that was submitted in a 
timely fashion. Transcripts of the four 
hearings were analyzed along with the 
written comments. The decisions that 
the Department has made in response to 
these comments, however, were not 
made on the basis of the number of 
commenters addressing any one point 
but on a thorough consideration of the 
merits of the points of view expressed in 
the comments. Copies of the written 
comments, including transcripts of the 
four hearings, will remain available for 
public inspection in room 854 of the 
HOLC Building, 320 First Street, NW., 
Washington, DC from 10 a.m. to 5 p.m., 
Monday through Friday, except for legal 
holidays, until August 30, 1991. 

The Americans with Disabilities Act 
gives to individuals with disabilities 
civil rights protections with respect to 
discrimination that are parallel to those 
provided to individuals on the basis of 
race, color, national origin, sex, and 
religion. It combines in its own unique 
formula elements drawn principally 
from two key civil rights statutes-the 
Civil Rights Act of 1964 and title V of the 
Rehabilitation Act of 1973. The ADA 
generally employs the framework of 
titles II (42 U.S.C. 2000a to 2000a~) and 
VII (42 U.S.C. 2000e to 2000e-16) of the 
Civil Rights Act of 1964 for coverage and 
enforcement and the terms and concepts 
of section 504 of the Rehabilitation Act 
of 1973 (29 U.S.C. 794) for what 
constitutes discrimination. 

Other recently enacted legislation will 
facilitate compliance with the ADA. As 
amended in 1990, the Internal Revenue 
Code allows a deduction of up to $15,000 
per year for expenses associated with 
the removal of qualified architectural 
and transportation barriers. The 1990 
amendment also permits eligible small 
businesses io receive a tax credit for 
certain costs of compliance with the 

ADA. An eligible small business is one 
whose gross receipts do not exceed 
$1,000,000 or whose workforce does not 
consist of more than 30 full-time 
workers. Qualifying businesses may 
claim a credit of up to 50 percent of 
eligible access expenditures that exceed 
$250 but do not exceed $10,250. 
Examples of eligible access 
expenditures include the necessary and 
reasonable costs of removing barriers, 
providing auxiliary aids, and acquiring 
or modifying equipment or devices. 

In addition, the Communications Act 
of 1934 has been amended by the 
Television Decoder Circuitry Act of 
1990, Public Law 101-431, to require as 
of July 1, 1993, that all televisions with 
screens of 13 inches or wider have built­
in decoder circuitry for displaying 
closed captions. This new law will 
eventually lessen dependence on the use 
of portable decoders in achieving 
compliance with the auxiliary aids and 
services requirements of the rule. 

Overview of the Rule 
The final rule establishes standards 

and procedures for the implementation 
of title III of the Act, which addresses 
discrimination by private entities in 
places of public accommodation, 
commercial facilities, and certain 
examinations and courses. The careful 
consideration Congress gave title III is 
reflected in the detailed statutory 
provisions and the expansive reports of 
the Senate Committee on Labor and 
Human Resources and the House 
Committees on the Judiciary, and 
Education and Labor. The final rule 
follows closely the language of the Act 
and supplements it, where appropriate, 
with interpretive material found in the 
committee reports. 

The rule is organized into six 
subparts. Subpart A. "General," 
includes the purpose and application 
sections, describes the relationship of 
the Act to other Jaws, and defines key 
terms used in the regulation. 

Subpart B. "General Requirements," 
contains material derived from what the 
statute calls the "General Rule," and the 
"General Prohibition," in sections 302(a) 
and 302(b)(l), respectively, of the Act. 
Topics addressed by this subpart 
include discriminatory denials of access 
or participation, landlord and tenant 
obligations, the provision of unequal 
benefits, indirect discrimination through 
contracting, the participation of 
individuals with disabilities in the most 
integrated setting appropriate to their 
needs, and discrimination based on 
association with individuals with 
disabilities. Subpart B also contains a 
number of "miscellaneous" provisions 
derived from title V of the Act that 

involve issues such as retaliation and 
coercion for asserting ADA rights, illegal 
drug use, insurance, and restrictions on 
smoking in places of public 
accommodation. Finally,. subpart B 
contains additional general provisions 
regarding direct threats to health or 
safety, maintenance of accessible 
features of facilities and equipment, and 
the coverage of places of public 
accommodation located in private 
residences. 

Subpart C, "Specific Requirements," 
addresses the "Specific Prohibitions" in 
section 302(b)(2) of the Act. Included in 
this subpart are topics such as 
discriminatory eligibility criteria; 
reasonable modifications in policies, 
practices or procedures; auxiliary aids 
and services; the readily achievable 
removal of barriers and alternatives to 
barrier removal; the extent to which 
inventories of accessible or special 
goods are required; seating in assembly 
areas; personal devices and services; 
and transportation provided by public 
accommodations. Subpart C also 
incorporates the requirements of section 
309 of title III relating to examinations 
and courses. 

Subpart D, "New Construction and 
Alterations," sets forth the requirements 
for new construction and alterations 
based on section 303 of the Act. It 
addresses such issues as what facilities 
are covered by the new construction 
requirements, what an alteration is, the 
application of the elevator exception, 
the path of travel obligations resulting 
from an alteration to a primary function 
area, requirements for commercial 
facilities located in private residences, 
and the application of alterations 
requirements to historic buildings and 
facilities. 

Subpart E, "Enforcement," describes 
the Act's title III enforcement 
procedures, including private actions, as 
well as investigations and litigation 
conducted by the Attorney General. 
These provisions are based on sections 
308 and 310(b) of the Act. 

Subpart F, "Certification of State 
Laws or Local Building Codes," 
establishes procedures for the 
certification of State or local building 
accessibility ordinances that meet or 
exceed the new construction and 
alterations requirements of the ADA. 
These provisions are based on section 
308(b)(l)(A)(ii) of the Act. 

The section-by-section analysis of the 
rule explains in detail the provisions of 
each of these subparts. 

The Department is also today 
publishing a final rule for the 
implementation and enforcement of 
subtitle A of title II of the Act. This rule 
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prohibits disc.l'imination on the basis of 
disability against qualified individuals 
with disabilities in all services, 
programs, or activities of State and local 
government. 

Regulatory Process Matters 

This final rule has been reviewed by 
the Office of Management and Budget 
(OMB) under Executive Order 12291. 
The Department is preparing a 
regulatory impact analysis (RIA) of this 
rule, and the Architectural and 
Transportation Barriers Compliance 
Board is preparing an RIA for its 
Americans with Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities (ADAAG) that are 
Incorporated in Appendix A of the 
Department's final rule. Draft copies of 
both preliminary RIAs are available for 
comment; the Department will provide 
copies of these documents to the public 
upon request. Commenter& are urged to 
provide additional information as to the 
costs and benefits associated with this 
rule. This will facilitate the development 
of a final RIA by January 1, 1992. 

The Department's RIA will evaluate 
the economic impact of the final rule. 
Included among those title III provisions 
that are likely to result in significant 
economic impact are the requirements 
for auxiliary aids, barrier removal in 
existing facilities, and readily accessible 
new construction and alterations. An 
analysis of the costs of these provisions 
will be included in the RIA. 

The preliminary RIA prepared for the 
notice of proposed rulemaking contained 
all of the available information that 
would have been included in a 
preliminary regulatory flexibility 
analysis, had one been prepared under 
the Regulatory Flexibility Act, 
concerning the rule's impact on small 
entities. The final RIA will contain all of 
the information that is required in a final 
regulatory flexibility analysis, and will 
serve as such an analysis. Moreover, the 
extensive notice and comment 
procedure followed by the Department 
in the promulgation of this rule, which 
include~ public hearings, dissemination 
of materials, and provision of speakers 
to affected groups, clearly provided any 
interested small entities with the notice 
and opportunity for comment provided 
for under the Regulatory Flexibility Act 
procedures. 

This final rule will preempt State laws 
affecting entities subject to the ADA 
only to the extent that those laws 
directly conflict with the statutory 
requirements of the ADA. Therefore, 
this rule is not subject to Executive 
Order 12612, and a Federalism 
Assessment is not required. 

The reporting and recordkeeping 
requirements described in subpart F of 
the rule are considered to be 
information collection requirements as 
that term is defined by the Office of 
Management and Budget in 5 CFR part 
1320. Accordingly, those information 
collection requirements have been 
submitted to OMB· for review pursuant 
to the Paperwork Reduction Act. 

Section-By-Section Analysis and 
Response to Comments 

Subpart A-General 

Section 38.101 Purpose 
Section 36.101 states the purpose of 

the rule, which is to effectuate title III of 
the Americans with Disabilities Act of 
1990. This title prohibits discrimination 
on the basis of disability by public 
accommodations, requires places of 
public accommodation and commercial 
facilities to be designed, constructed, 
and altered in compliance with the 
accessibility standards established by 
this part, and requires that examinations 
or courses related to licensing or 
certification for professional or trade 
purposes be accessible to persons with 
disabilities. 

Section 36.102 Application 
Section 36.102 specifies the range of 

entities and facilities that have 
obligations under the final rule. The rule 
applies to any public accommodation or 
commercial facility as those terms are 
defined in § 36.104. It also applies, in 
accordance with section 309 of the ADA, 
to private entities that offer 
examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes. Except as provided in 
§ 36.206, "Retaliation or coercion," this 
part does not apply to individuals other 
than public accommodations or to public 
entities. Coverage of private individuals 
and public entities is discussed in the 
preamble to § 36.206. 

As defined in§ 36.104, a public 
accommodation is a private entity that 
owns, leases or leases to, or operates a 
place of public accommodation. Section 
36.102(b)(2) emphasizes that the general 
and specific public accommodations 
requirements of subparts B and C 
obligate a public accommodation only 
with respect to the operations of a place 
of public accommodation. This 
distinction is drawn in recognition of the 
fact that a private entity that meets the 
regulatory definition of public 
accommodation could also own, lease or 
lease to, or operate facilities that are not 
places of public accommodation. The 
rule would exceed the reach of the ADA 

If it were to apply the public 
accommodations requirements of 
subparts B and C to the operations of a 
private entity that do not involve a place 
of public accommodation. Similarly, 
I 36.102(b)(3) provides that the new 
construction and alterations 
requirements of subpart D obligate a 
public accommodation only with respect 
to facilities used as, or designed or 
constructed for use as, places of public 
accommodation or commercial facilities. 

On the other hand, as mandated by 
the ADA and reflected in§ 36.102(c), the 
new construction and alterations 
requirements of subpart D apply to a 
commercial facility whether or not the 
facility is a place of public 
accommodation, or is owned, leased, 
leased to, or operated by a public 
accommodation. 

Section 36.102(e) states that the rule 
does not apply to any private club, 
religious entity, or public entity. Each of 
these terms is defined in§ 36.104. The 
exclusion of private clubs and religious 
entities is derived from section 307 of 
the ADA; and the exclusion of public 
entities is based on the statutory 
definition of public accommodation in 
section 301(7) of the ADA, which 
excludes entities other than private 
entities from coverage under title III of 
the ADA. 

Section 38.103 Relationship to Other 
Laws 

Section 36.103 is derived from sections 
501 (a) and (b) of the ADA. Paragraph 
(a) provides that, except as otherwise 
specifically provided by this part, the 
ADA is not intended to apply lesser 
standards than are required under title 
V of the Rehabilitation Act of 1973, as 
amended (29 U.S.C. 7~794), or the 
regulations implementing that title. The 
standards of title V of the Rehabilitation 
Act apply for purposes of the ADA to 
the extent that the ADA has not 
explicitly adopted a different standard 
from title V. Where the ADA explicitly 
provides a different standard from 
section 504, the ADA standard applies 
to.the ADA, but not to section 504. For 
example, section 504 requires that all 
federally assisted programs and 
activities be readily accessible to and 
usable by individuals with handicaps, 
even if major structural alterations are 
necessary to make a program accessible. 
Title III of the ADA, in contrast, only 
requires alterations to existing facilities 
if the modifications are "readily 
achievable," that is, able to be 
accomplished easily and without much 
difficulty or expense. A public 
accommodation that is covered under 
both section 504 and the ADA is still 
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required to meet the "program 
acceBSibility" standard in order to 
comply with section 504,-but would not 
be in violation of the ADA unless it 
failed to make "readily achievable" 
modifications. On the other hand, an 
entity covered by the ADA is required to 
make "readily achievable" 
modifications, even if the program can 
be made accessible without any 
architectural modifications. Thus, an 
entity covered by both section 504 and 
title III of the ADA must meet both the 
"program accessibility" requirement and 
the "readily achievable" requirement. 

Paragraph (b) makes explicit that the 
rule does not affect the obligation of 
recipients of Federal financial 
assistance to comply with the 
requirements imposed under section 504 
of the Rehabilitation Act of 1973. 

Paragraph (c) makes clear that 
Congress did not intend to displace any 
of the rights or remedies provided by 
other Federal laws or other State or 
local laws (including State common law) 
that provide greater or equal protection 
to individuals with disabilities. A 
plaintiff may choose to pursue claims 
under a State law that does not confer 
greater substantive rights, or even 
confers fewer substantive rights, if the 
alleged violation is protected under the 
alternative law and the remedies are 
greater. For example, assume that a 
person with a physical disability seeks 
damages under a State law that allows 
compensatory and punitive damages for 
discrimination on the basis of physical 
disability, but does not allow them on 
the basis of mental disability. In that 
situation, the State law would provide 
narrower coverage, by excluding mental 
disabilities, but broader remedies, and 
an individual covered by both laws 
could choose to bring an action under 
both laws. Moreover, State tort claims 
confer greater remedies and are not 
preempted by the ADA. A plaintiff may 
join a State tort claim to a case brought 
under the ADA. In such a case, the 
plaintiff must. of course, prove all the 
elements of the State tort claim in order 
to prevail under that cause of actfon. 

A commenter had concerns about 
privacy requirements for banking 
transactions using telephone relay 
services. Title IV of the Act provides 
adequate protections for ensuring the 
confidentiality of communications using 
the relay services. This issue is more 
appropriately addressed by the Federal 
Communications Commission in its 
regulation implementing title IV of the 
Act. 

Section 36.104 Definitions 

"Act." The word "Ar,t" is used in the 
regulation to refer to the Americans with 

Disabilities Act of 1990, Pub. L. 101-336, 
which is also referred to as the "ADA." 

"Commerce." The definition of 
"commerce" is identical to the statutory 
definition provided in section 301(1) of 
the ADA. It means travel, trade, traffic, 
commerce, transportation, or 
communication among the several 
States, between any foreign country or 
any territory or possession and any 
State, or between points in the same 
State but through another State or 
foreign country. Commerce is defined in 
the same manner as in title II of the Civil 
Rights Act of 1964, which prohibits 
racial discrimination in public 
accommodations. 

The term "commerce" is used in the 
definition of "place of public 
accommodation." According to that 
definition, one of the criteria that an 
entity must meet before it can be 
considered a place of public 
accommodation is that its operations 
affect commerce. The term "commerce" 
is similarly used in the definition of 
"commercial facility." 

The use of the phrase "operations 
affect commerce" applies the full scope 
of coverage of the Commerce Clause of 
the Constitution in enforcing the ADA. 
The Constitution gives Congress broad 
authority to regulate interstate 
commerce, including the activities of 
local business enterprises (e.g., a 
physician's office, a neighborhood 
restaurant, a laundromat, or a bakery) 
that affect interstate commerce through 
the pur.chase or sale of products 
manufactured in other States, or by 
providing services to individuals from 
other States. Because of the integrated 
nature of the national economy, the 
ADA and this final rule will have 
extremely broad application. 

"Commercial facilities" are those 
facilities that are intended for 
nonresidential use by a private entity 
and whose operations affect commerce. 
As explained under § 36.401, "New 
construction," the new construction and 
alteration requirements of subpart D of 
the rule apply to all commercial 
facilities, whether or not they are places 
of public accommodation. Those 
commercial facilities that are not places 
of public accommodation are not subject 
to the requirements of subparts B and C 
(e.g., those requirements concerning 
auxiliary aids and general 
nondiscrimine ti on provisions). 

Congress recognized that the 
employees within commercial facilities 
would generally be protected under title 
I (employment) of the Act. However, as 
the House Committee on Education and 
Labor pointed out, "[t)o the extent that 
new facilities are built in a manner that 
make[s) them accessible to all 

individuals, including potential 
employees, there will be leBB of a need 
for individual employers to engage in 
reasonable accommodations for 
particular employees." H.R. Rep. No. 
485, 101st Cong., 2d Sess .. pt. 2, at 117 
(1990) [hereinafter "Education and Labor 
report"). While employers of fewer than 
15 employees are not covered by title I's 
employment discrimination provisions, 
there is no such limitation with respect 
to new construction covered under title 
III. CongreSB chose not to so limit the 
new construction provisions because of 
its desire for a uniform requirement of 
accessibility in new construction, 
because acceBSibility can be 
accomplished easily in the design and 
construction stage, and because future 
expansion of a busineBS or sale or lease 
of the property to a larger employer or to 
a business that is a place of public 
accommodation is always a poBSibility. 

The term "commercial facilities" is 
not intended to be defined by dictionary 
or common industry definitions. 
Included in this category are factories, 
warehouses, office buildings, and other 
buildings in which employment may 
occur. The phrase, "whose operations 
affect commerce," is to be read broadly, 
to include all types of activities reached 
under the commerce clause of the 
Constitution. 

Privately operated airports are also 
included in the category of commercial 
facilities. They are not, however, places 
of public accommodation because they 
are not terminals used for "specified 
public transportation." (Transportation 
by aircraft is specifically excluded from 
the statutory definition of "specified 
public transportation.") Thus, privately 
operated airports are subject to the new 
construction and alteration 
requirements of this rule (subpart DJ but 
not to subparts B and C. (Airports 
operated by public entities are covered 
by title II of the Act.) Places of public 
accommodation located within airports, 
such as restaurants; shops, lounges, or 
conference centers, however, are 
covered by subparts B and C of this 
part. 

The statute's definition of 
"commercial facilities" specifically 
includes only facilities "that are 
intended for nonresiciential use" and 
specifically exempts those facilities that 
are covered or expressly exempted from 
coverage under the Fair Housing Act of 
1968, as amended (42 U.S.C. 3601-3631). 
The interplay between the Fair Housing 
Act and the ADA with respect to those 
facilities that are "places of public 
accommodation" was the subject of 
many comments and is addressed in the 
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preamble discussion of the definition of 
"place of public accommodation." 

"Current illegal use of drugs." The 
phrase "current illegal use of drugs" is 
used in § 36.209. Its meaning is 
discussed in the preamble for that 
section. 

"Disability." The definition of the term 
"disability" is comparable to the 
definition of the term "individual with 
handicaps" in section 7(8)(B) of the 
Rehabilitation Act and section 802(h) of 
the Fair Housing Act. The Education and 
Labor Committee report makes clear 
that the analysis of the term "individual 
with handicaps" by the Department of 
Health, Education, and Welfare in its 
regulations implementing section 504 (42 
FR 22685 (May 4, 1977)) and the analysis 
by the Department of Housing and 
Urban Development in its regulation 
implementing the Fair Housing 
Amendments Act of 1968 (54 FR 3232 
(Jan. 23, 1989)) should also apply fully to 
the term "disability" (Education and 
Labor report at 50). 

The use of the term "disability" 
instead of "handicap" and the term 
"individual with a disability" instead of 
"individual with handicaps" represents 
an effort by the Congress to make use of 
up-to-date, currently accepted 
terminology. The terminology applied to 
individuals with disabilities is a very 
significant and sensitive issue. As with 
racial and ethnic terms, the choice of 
words to describe a person with a 
disability is overlaid with stereotypes, 
patronizing attitudes, and other 
emotional connotations. Many 
individuals with disabilities, and 
organizations representing such 
individuals, object to the use of such 
terms as "handicapped person" or "the 
handicapped." In other recent 
legislation, Congress also recognized 
this shift in terminology, e.g .. by 
changing the name of the Natio:1al 
Council on the Handicapped to the 
National Council on Disability (Pub. L. 
100-630). 

In enacting the Americans with 
Disabilities Act, Congress concluded 
that it was important for the current 
legislation to use terminology most in 
line with the sensibilities of most 
Americans with disabilities. No change 
in definition or substance is intended 
nor should be attributed to this change 
in phraseology. 

The term "disability" means, with 
respect to 11n individual-

(A) A physical or mental impairment 
that substantially limits one or more of 
the major life activities of such 
individual: 

(BJ A record of such an impairment; or 
(CJ Being regarded as havill8 such an 

impairment. 

If an individual meets any one of 
these three tests, he or she is considered 
to be an individual with a disability for 
purposes of coverage under the 
Americans with Disabilities Act. 

Congress adopted this ·same basic -
definition of "disability," first used in 
the Rehabilitation Act of 1973 and in the 
Fair Housing Amendments Act of 1988, 
for a number of reasons. It has worked 
well since it was adopted in 1974. There 
1s a substantial body of administrative 
interpretation and judicial precedent on 
this definition. Finally, it would not be 
possible to guarantee 
comprehensiveness by providing a list 
of specific disabilities, especially 
because new disorders may be 
recognized in the future, as they have 
since the definition was first established 
in 1974. 

Test A-A Physical or Mental 
Impairment That Substantially Limits 
One or More of the Major Life Activities 
of Such Individual 

Physical or mental impairment. Under 
the first test, an individual must have a 
physical or mental impairment. As 
explained in paragraph (1) (i) of the 
definition, "impairment" means any 
physiological disorder or condition. 
cosmetic disfigurement, or anatomical 
loss affecting one or more of the 
following body systems: Neurological: 
musculoskeletal; special sense organs 
(including speech organs that are not 
respiratory, such as vocal cords, soft 
palate, and tongue); respiratory, 
including speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
hemic and lymphatic; skin; and 
endocrine. It also means any mental or 
psychological disorder, such as mental 
retardation, organic brain syndrome, 
emotional or mental illness, and specific 
learning disabilities. This list closely 
tracks the one used in the regulations for 
section 504 of the Rehabilitation Act of 
1973 (see, e.g .. 45 CFR 84.3(j)(2)(i)). 

Many commenters asked that 
"traumatic brain injury" be added to the 
list in paragraph (l)(i). Traumatic brain 
injury is already included because it is a 
physiological condition affecting one of 
the listed body systems, i.e., 
"neurological." Therefore, it was 
unnecessary for the Department to add 
the term to the regulation. 

It is not possible to include a list of all 
the specific conditions, contagious and 
noncontagious diseases. or.infections 
that would constitute physical or mental 
impairments because of the difficulty of 
ensuring the comprehensiveness of such 
a list. particularly in light of the fact that 
other conditions or disorders may be 
identified in the future. However, the list 
of examples in paragraph (l)(iii) of the 

definition includes: Orthopedic, visual, 
speech and hearing impairments: 
cerebral palsy; epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HIV disease 
(symptomatic or asymptomatic), 
tuberculosis, drug addiction, and 
alcoholism. 

The examples of "physical or mental 
impairments" in paragraph (l)(iii) are 
the same as those contained in many 
section 504 regulations, except for the 
addition of the phrase "contagious and 
noncontagious" to describe the types of 
diseases and conditions included, and 
the addition of "HIV disease 
(symptomatic or asymptomatic)" and 
"tuberculosis" to the list of examples. 
These additions are based on the ADA 
committee reports, caselaw, and official 
legal opinions interpreting section 504. 
In School Board of Nassau County v. 
Arline, 480 U.S. 273 (1987), a case 
involving an individual with 
tuberculogis, the Supreme Court held 
that people with contagious diseases are 
entitled to the protections afforded by 
section 504. Following the Arline 
decision, this Department's Office of 
Legal Counsel issued a legal opinion 
that concluded that symptomatic HIV 
disease is an impairment that 
substantially limits a major life activity; 
therefore it has been included in the 
definition of disability under this part. 
The opinion also concluded that 
asymptomatic HIV disease is an 
impairment that substantially limits a 
major life activity, either because of its 
actual effect on the individual with HIV 
disease or because the reactions of 
other people to individuals with HIV 
disease cause such individuals to be 
treated as though they are disabled. See 
Memorandum from Douglas W. Kmiec, 
Acting Assistant Attorney General, 
Office of Legal Counsel, Department of 
Justice, to Arthur B. Culvahouse, Jr., 
Counsel to the President (Sept. 27, 1988), 
reprinted in Hearings on S. 933, the 
Americans with Disabilities Act, Before 
the Subcomm. on the Handicapped of 
the Senate Comm. on Labor and Human 
Resources, 101st Cong., 1st Sess. 346 
(1989). The phrase "symptomatic or 
asymptomatic" was inserted in the final 
rule after "HIV disease" in response to 
commenters who suggested that the 
clarification was necessary to give full 
meaning to the Department's opinion. 

Paragraph (l)(iv) of the definition 
states that the phrase "physical or 
mental impairment" does not include 
homosexuality or bit1exuality. These 
conditions were never considered 
impairments under other Federal 
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disability laws. Section 511(a) of the 
statute makes clear that they are 
likewise not to be considered 
impairments under the Americans with 
Disabilities Act. 

Physical or mental impairment does 
not include simple physical 
characteristics, such as blue eyes or 
black hair. Nor does it include 
environmental, cultural. economic, or 
other disadvantages, such as having a 
prison record, or being poor. Nor is age a 
disability. Similarly, the definition does 
not include common personality traits 
such as poor judgment or a quick temper 
where these are not symptoms of a 
mental or psychological disorder. 
However, a person who has these 
characteristics and also has a physical 
or mental impairment may be 
considered as having a disability for 
purposes of the Americans with 
Disabilities Act based on the 
impairment. 

Substantial limitation of a major life 
activity. Under Test A, the impairment 
must be one that "substantially limits a 
major life activity." Major life activities 
include such things as caring for one's 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. For example, a 
person who is paraplegic is substantially 
limited in the major life activity of 
walking, a person who is blind is 
substantially limited in the major life 
activity of seeing, and a person who is 
mentally retarded is substantially 
limited in the major life activity of 
learning. A person with traumatic brain 
injury is substantially limited in the 
major life activities of caring for one's 
self, learning, and working because of 
memory deficit, confusion, contextual 
difficulties, and inability to reason 
appropriately. 

A person is considered an individual 
with a disability for purposes of Test A, 
the first prong of the definition, when 
the individual's important life activities 
are restricted as to the condition&, 
manner, or duration under which they 
can be performed in comparison to most 
people. A person with a minor, trivial 
impairment, such as a simple infected 
finger, is not impaired in a major life 
activity. A person who can walk for 10 
mile& continuously is not substantially 
limited in walking merely because, on 
the eleventh mile, he or she begins to 
experience pain, because most people 
would not be able to walk eleven miles 
without experiencing some discomfort. 

The Department receivsd many 
comments on the proposed rule's 
inclusion of the word "temporary" in the 
definition of "disability." The preamble 
indicated that impairments are not 
neceBSarily excluded from the definition 

of "disability" simply because they are 
temporary, but that the duration, or 
expected duration, of an impairment is 
one factor that may properly be 
considered in determining whether the 
impairment substantially limits a major 
life activity. The preamble recognized, 
however, that temporary impairments, 
such as a broken leg, are not commonly 
regarded as disabilities, and only in rare 
circumstances would the degree of the 
limitation and its expected duration be 
substantial: Nevertheless, many 
commenter& objected to inclusion of the 
word "temporary" both because it is not 
in the statute and because it is not 
contained in the definition.of 
"disability" set forth in the title I 
regulations of the Equal Employment 
Opportunity Commission (EEOC). The 
word "temporary" has been deleted 
from the final rule to conform with the 
statutory language. The question of 
whether a temporary impairment is a 
disability must be resolved on a case­
by-case basis, taking into consideration 
both the duration (or expected duration) 
of the impairment and the extent to 
which it actually limits a major life 
activity of the affected individual. 

The question of whether a person has 
a disability should be assessed without 
regard to the availability of mitigating 
measures, such as reasonable 
modifications or auxiliary aids and 
services. For example, a person with 
hearing !oss is substantially limited in 
the major life activity of hearing, even 
though the lose may be improved 
through the use of a hearing aid. 
Likewise, persons with impairments, 
such as epilepsy or diabetes, that 
substantially limit a major life activity, 
are covered under the first prong of the 
definition of disability, even if the 
effects of the impairment are controlled 
by medication. 

Many commenter& asked that 
environmental illness (also known ae 
multiple chemical sensitivity) as well ae 
allergy to cigarette smoke be recognized 
as disabilities. The Department, 
however, declines to state categorically 
that these types of allergies or 
sensitivities are disabilities, because the 
determination as to whether an 
impairment is a disability depends on 
whether, given the particular 
circumstances at issue, the impairment 
substantially limits one or more major 
life activities (or hes a history of, or is 
regarded ae having such an effect). 

Sometimes respiratory or neurological 
functioning ie so severely affected that 
an individual will satisfy the 
requirements to be considered disabled 
under the regulation. Such an individual 
would be entitled to all of the 
protections afforded by the Act and this 

part. In other cases, individuals may be 
sensitive to environmental elements or 
to smoke but their sensitivity will not 
rise to the level needed to constitute a 
disability. For example, their major life 
activity of breathing may be somewhat, 
but not substantially, impaired. In such 
circumstances, the individuals are not 
disabled and are not entitled to the 
protections of the statute despite their 
sensitivity to environmental agents. 

In sum, the determination ae to 
whether allergies to cigarette smoke, or 
allergies or sensitivities characterized 
by the commentere ae environmental 
illness are disabilities covered by the 
regulation must be made using the same 
case-by-case analysis that is applied to 
all other physical or mental 
impairments. Moreover, the addition of 
specific regulatory provisions relating to 
environmental illness in the final rule 
would be inappropriate at this time 
pending future consideration of the issue 
by the Architectural and Transportation 
Barriers Compliance Board, the 
Environmental Protection Agency, and 
the Occupational Safety and Health 
Administration of the Department of 
Labor. 

Teet B-A Record of Such an 
Impairment 

This test is int;.mded to cover those 
who have a record of an impairment. As 
explained in paragraph (3) of the rule's 
definition of disability, this includes a 
person who has a history of an 
impairment that substantially limited a 
major life activity, such ae someone who 
has recovered from an impairment. It 
also includes persons who have been 
misclassified ae having an impairment. 

Thie provision ie included in the 
definition in part to protect individuals 
who have recovered from a physical or 
mental impairment that previously 
substantially limited them in a major life 
activity. Discrimination on the basis of 
such a past impairment is prohibited. 
Frequently occurring examples of the 
first group (those who have a history of 
an impairment) are persons with 
histories of mental or emotional illness, 
heart disease, or cancer; examples of the 
second group (those who have been 
misclassified as having an impairment) 
are persons who have been 
misclassified as having mental 
retardation or mental illness. 

Test C-Being Regarded as Having Such 
an Impairment 

Thie test. ae contained in paragraph 
(4) of the definition, iK intended to cover 
persons who are treated by a private 
entity or public accommodation as 
having 11 physical or mental impairment 



35550 Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

that substantially limits a major life 
activity. It applies when a person is 
treated as if he or she has an 
impainnent that substantially limits a 
major life activity, regardless of whether 
that person has an impairment. 

The Americans with Disabilities Act 
uses the same "regarded as" test set 
forth in the regulations implementing 
section 504 of the Rehabilitation Act. 
See, e.g., 28 CFR 42.540(k)(2)(iv), which 
provides: 

(Iv) "la regarded 88 having an impairment" 
means (A) Has a physical or mental 
impairment that does not substantially llmlt 
major life activities but that is treated by a 
recipient ea constituting such a limitation: (B) 
Has a physical or mental impailment that 
substantially limits major life activities only 
as a result of the attitudes of others toward 
such impairment: or (C) Has none of the 
impairments defined in paragraph (k)(2)(i) of 
this section but _is treated by a recipient 88 
having such an impairment. 

The perception of the private entity or 
public accommodation is a key element 
of this test. A person who perceives 
himself or herself to have an 
impairment, but does not have an 
impairment, and is not treated as if he or 
she has an impairment, is not protected 
under this test. A person would be 
covered under this test if a restaurant 
refused to serve that person because of 
a fear of "negative reactions" of others 
to that person. A person would also be 
covered if a public accommodation 
refused to serve a patron because it 
perceived that the patron had an 
impairment that limited his or her 
enjoyment of the goods or services being 
offered. 

For example, persons with severe 
burns often encounter discrimination in 
community activities, resulting in 
substantial limitation of major life 
activities. These persons would be 
covered under this test based on the 
attitudes of others towards the 
impainnent, even if they did not view 
themselves as "impaired." 

The rationale for this third test, as 
used in the Rehabilitation Act of 1973, 
was articulated by the Supreme Court in 
Arline, 480 U.S. 273 (1987). The Court 
noted that, although an individual may 
have an impairment that does not in fact 
substantially limit a major life activity, 
the reaction of others may prove just &f 

disabling. "Such an impainnent might 
not diminish a person's physical or 
mental capabilities, but could 
nevertheless substantially limit that 
person's ability to work as a result of 
the negative reactions of others to the 
impairment." Id. at 283. The Court 
concluded that, by including this test in 
the Rehabilitation Act's definition, 
"Congress acknowledged that society's 

accumulated myths and fears about 
disability and disease are as 
handicapping as are the physical 
limitations that flow from actual 
impairment." Id. at 284. 

Thus, a person who is not allowed 
into a public accommodation because of 
the myths, fears, and stereotypes 
associated with disabilities would be 
covered under this third test whether or 
not the person's physical or mental 
condition would be considered a 
disability under the first or second test 
in the definition. 

Ha person is refused admittance on 
the basis of an actual or perceived 
physical or mental condition, and the 
public accommodation can articulate no 
legitimate reason for the refusal (such as 
failure to meet eligibility criteria), a 
perceived concern about admitting 
persons with disabilities could be 
inferred and the individual would 
qualify for coverage under the "regarded 
as" test. A person who is covered 
because of being regarded as having an 
impainnent is not required to show that 
the public accommodation's perception 
is inaccurate (e.g., that he will be 
accepted by others, or that insurance 
rates will not increase) in order to be 
admitted to the public accommodation. 

Paragraph (5) of the definition lists 
certain conditions that are not included 
within the definition of "disability." The 
excluded conditions are: transvestism, 
transsexualism, pedophilia, 
exhibitionism. voyeurism, gender 
identity disorders not resulting from 
physical impairments, other sexual 
behavior disorders, compulsive 
gambling, kleptomania, pyromania, and 
psychoactive substance use disorders 
resulting from current illegal use of 
drugs. Unlike homosexuality and 
bisexuality, which are not considered 
impairments under either the Americans 
with Disabilities Act (see the definition 
of "disability," paragraph (l)(iv)) or 
section 504, the conditions listed in 
paragraph (5), except for transvestism, 
are not fiecessarily excluded as 
impairments under section 504. 
(Transvestism was excluded from the 
definition of disability for section 504 by 
the Fair Housing Amendments Act of 
1988, Pub. L. lCI0-430, § 6(b).) The phrase 
"current illegal use of drugs" used in this 
defmition is explained in the preamble 
to§ 36.209. 

"Drug." The definition of the term 
"drug" is taken from section 510(d)(2) of 
the ADA. 

"Facility." "Facility" means all or any 
portion of buildings, structures. sites, 
complexes, equipment, rolling stock or 
other conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 

where the building, property, structure, 
or equipment ia located. Committee 
reports made clear that the definition of 
facility was drawn from the definition of 
facility in current Federal regulations 
(see, e.g .• Education and Labor report at 
114). It includes both indoor and outdoor 
areas where human-constructed 
improvements, structur~s. equipment, or 
property have been added to the natural 
environment. 

The term "rolling stock or other 
conveyances" was not included in the 
definition of facility in the proposed 
rule. However, commentera raised 
questions about the applicability of this 
part to places of public accommodation 
operated in mobile facilities (such as 
cruise ships. floating restaurants, or 
mobile health units). Those places of 
public accommodation are covered 
under this part, and would be included 
in the definition of "facility." Thus the 
requirements of subparts B and C would 
apply to those places of public 
accommodation. For example, a covered 
entity could not discriminate on the 
basis of disability in the full and equal 
enjoyment of the facilities(§ 36.201). 
Similarly, a cruise line could not apply 
eligibility criteria to potential 
passengers in a manner that would 
screen out individuals with disabilities, 
unless the criteria are "necessary," as 
provided in§ 36.301. 

However. standards for new 
construction and alterations of such 
facilities are not yet included in the 
Americans with Disabilities Act 
Accessibility Guidelines for Buildings 
and Facilities (ADAAG) adopted by 
§ 36.406 and incorporated in Appendix 
A. The Department therefore will not 
interpret the new construction and 
alterations provisions of subpart D to 
apply to the types of facilities discussed 
here, pending further development of 
specific requirements. 

Requirements pertaining to accessible 
transportation services provided by 
public accommodations are included in 
§ 36.310 of this part: standards 
pertaining to accessible vehicles will be 
issued by the Secretary of 
Transportation pursuant to section 306 
of the Act, and will be codified at 49 
CFR part 37. 

A public accommodation has 
obligations under this rule with respect 
to a cruise ship to the extent that its 
operations are subject to the laws of the 
United States. 

The definition of "facility" only 
includes the site over which the private 
entity may exercise control or on which 
a place of public accommodation or a 
commercial facility is located. It does 
not include, for example, adjacent roads 

.. 
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or walks controlled by a public entity 
that is not subject to this part. Public 
entities are subject to the requirements 
of title II of the Act. The Department's 
regulation implementing title n, which 
will be codified at 28 CFR part 35, 
addreHes the obligations of public 
entities to ensure acceBBibility by 
providing curb ramps at pedestrian 
walkways. 

"illegal use of drugs." The definition 
of "illegal use of drugs" is taken from 
section 510(d)(l) of the Act and clarifies 
that the term includes the illegal use of 
one or more drugs. 

"Individual with a disability" means a 
person who baa a disability but does not 
include an individual who is currently 
illegally using drugs, when the public 
accommodation acts on the basis of 
such use. The phrase "current illegal use 
of drugs" is explained in the preamble to 
I 36.209. 

"Place of public accommodation." The 
term "place of public accommodation" 
is an adaptation of the statutory 
definition of "public accommodation" in 
section 301(7) of the ADAand appears 
as an element of the regulatory 
definition of public accommodation. The 
final rule defines "place of public 
accommodation" as a facility, operated 
by a private entity, whose operations 
affect commerce and fall within at least 
one of 12 specified categories. The term 
"public accommodation," on the other 
hand, is reserved by the final rule for the 
private entity that owns, leases (or 
leases to), or operates a place of public 
accommodation. It is the public 
accommodation, and not the place of 
public accommodation, that ia subject to 
the regulation's nondiscrimination 
requirements. Placing the obligation not 
to discriminate on the public 
accommodation, aa defined in the rule, 
ia consistent with section 302(a) of the 
ADA, which places the obligation not to 
discriminate on any person who owns, 
leases (or leases to), or operates a place 
of public accommodation. 

Facilities operated by government 
agencies or other public entitles as 
defined in this section do not qualify ea 
places of public accommodation. The 
actions of public entities are governed 
by title II of the ADA and will be subject 
to regulations iHued by the Department 
of Justice under that title. The receipt of 
government aaaistance by a private 
entity does not by itself preclude a 
facility from being considered as a place 
of public accommodation. 

The definition of place of public 
accommodation incorporates the 12 
categories of facilities represented In the 
statutory definition of public 
accommodation in section 301(7) of the 
ADA: 

1. Places of lodging. 
2. Establishments serving food or 

drink. 
3. Places of exhibition or 

entertainment. 
4. Places of public gathering. 
5. Sales or rental establishments. 
6. Service establishments. 
7. Stations used for specified public 

transportation. 
8. Places of public display or 

collection. 
9. Pl'-ces of recreation. 
10. Places of education. 
11. Social service center 

establishments. 
12. Places of exercise or recreation. 
In order to be a place of public 

accommodation, a facility must be 
operated by a private entity, its 
operations must affect commerce, and it 
must fall within one of these 12 
categories. While the list of categories is 
exhaustive, the representative examples 
of facilities within each category are 
not. Within each category only a few 
examples are given. The category of 
social service center establishments 
would include not only the types of 
establishments listed, day care centers. 
senior citizen centers, homeless shelters, 
food banks, adoption agencies, but also 
establishments such as substance abuse 
treatment centers, rape crisis centers, 
and halfway houses. As another 
example, the category of sales or rental 
establishments would include an 
innumerable array of facilities that 
would sweep far beyond the few 
examples given in the regulation. For 
example, other retail or wholesale 
establishments selling or renting items, 
such as bookstores, videotape rental 
stores, car rental establishment, pP.t 
stores. and jewelry stores would also be 
covered under this category, even 
though they are not specifically listed. 

Several commenter& requested 
clarification as to the coverage of 
wholesale establishments under the 
category of "sales or rental 
establishments." The Department 
intends for wholesale e!'tablishmenta to 
be covered under this category as places 
of public accommodation except in 
cases where they sell exclusively to 
other buslneHes and not to Individuals. 
For example, a company that grows food 
produce and supplies its crops 
exclusively to food proceBBing 
corporations on a wholesale basis does 
not become a public accommodation 
because of these transactions. If this 
company operates a road side stand 
where it• crops are sold to the public, 
the road side stand would be a sales 
establishment covered by the ADA. 
Conversely. a sales establishment that 
markets its goods as "wholesale to the 

public" and sells to individuals would 
not be exempt from ADA coverage 
despite its use of the word "wholesale" 
as a marketing technique. 

Of course, a company that operates a 
place of public accommodation is 
subject to this part only in the operation 
of that place of public accommodation. 
In the example given above, the 
wholesale produce company that 
operates a road side stand would be a 
public accommodation only for the 
purposes of the operation of that stand. 
The company would be prohibited from 
discriminating on the basis of disability 
in the operation of the road side stand, 
and it would be required to remove 
barriers to physical access to the extent 
that it is readily achievable to do so (see 
§ 36.304); however, in the event that it is 
not readily achievable to remove 
barriers, for example, by replacing a 
gravel surface or regrading the area 
around the stand to permit access by 
persona with mobility impairments, the 
company could meet its obligations 
through alternative methods of making 
its goods available. such as delivering 
produce to a customer in his or her car 
(see § 36.305). The concepts of readily 
achievable barrier removal and 
alternatives to barrier removal are 
discussed further in the preamble 
discussion of § § :.i6.304 and 36.305. 

Even if a facility does not fall within 
one of the 12 categories, and therefore 
does not qualify as a place of public 
accommodation, it still may be a 
commercial facility as defined in 
§ 36.104 and be subject to the new 
construction and alterations 
requirements of subpart D. 

A number of commenters questioned 
the treatment of residential hotels and 
other residential facilities in the 
Department's proposed rule. These 
commenter& were essentially seeking 
resolution of the relatiomihip between 
the Fair Housing Act and the ADA 
concerning facilities that are both 
residential in nature and engage in 
activities that would cause them to be 
classified as "places of public 
accommodation" under the ADA. The 
'ADA'a express exemption relating to the 
Fair Housing Act applies only tu 
"commercial facilities" and not to 
"places of public accommodation." 

A facility whose operations affect 
interstate commerce is a place of public 
accommodation for purposes of the 
ADA to the extent that its operations 
include those types of activities engaged 
in or services provided by the facilities 
contained on the list of 12 categories in 
section 301(7) of the ADA. Thus, 11 

facility that provides social :wrvices 
would be considered a "fmcial service 
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center establishment." Similarly, the 
category "places of lodging" would 
exclude solely residential facilities 
because the nature of a place of lodging 
contemplates the use of the facility for 
short-term stays. 

Many facilities, however, are mixed 
use facilities. For example, in a large 
hotel that has a separate residential 
apartment wing, the residential wing 
would not be covered by the ADA 
because of the nature of the occupancy 
of that part of the facility. This 
residential wing would. however, be 
covered by the Fair Housing Act. The 
separate nonresidential 
accommodations in the rest of the hotel 
would be a place of lodging, and thus a 
public accommodation subject to the 
requirements of this final rule. If a hotel 
allows both residential and short-term 
stays, but does not allocate space for 
these different uses in separate, discrete 
units, both the ADA and the Fair 
Housing Act may apply to the facility. 
Such determinations will need to be 
made on a case-by-case basis. Any 
place of lodging of the type described in 
paragraph (1) of the definition of place 
of public accommodation and that is an 
establishment located within a building 
that contains not more than five rooms 
for rent or hire and is actually occupied 
by the proprietor of the establishment as 
his or her residence is not covered by 
the ADA. (This exclusion from coverage 
does not apply to other categories of 
public accommodations, for example, 
professional offices or homele88 
shelters. that are located in a building 
that Is also occupied 88 a private 
residence.) 

A number of commenter& noted that 
the term "residential hotel" may also 
apply to a type of hotel commonly 
known as a "single room occupancy 
hotel." Although such hotels or portions 
of such hotels may fall under the Fair 
Housing Act when operated or used as 
long-term residences, they are also 
considered "places of lodsfng" under the 
ADA when guests of such hotels are free 
to use them on a short-term basis. In 
addition, "single room occupancy 
hotels" may provide social services to 
their guests, often through the operation 
of federal or State grant programs. In 
such a situation, the facility would be 
considered a "social service center 
establishment" and thus covered by the 
ADA as a place of public 
accommodation, regardless of the length 
of stay of the occupants. 

A similar anall•sis would also be 
applied to other residential facilities that 
provide social services, including 
homeless shelters, shelters for people 
seeking refuge from domestic violence, 

nursing homes, residential care 
facilities, and other facilities where 
persons may reside for varying lengths 
of time. Such facilities should be 
analyzed under the Fair Housing Act to 
determine the application of that statute. 
The ADA, however, requil'.es a separate 
and independent analysis. For example, 
if the facility, or a portion of the facility, 
is intended for or permits short-term 
stays, or if it can appropriately be 
categorized as a service establishment 
or as a social service establishment, 
then the facility or that portion of the 
fa,cility used for the covered purpose is a 
place of public accommodation under 
the ADA. For example, a homele88 
shelter that is intended and used only 
for long-term residential stays and that 
does not provide social services to its 
residents would not be covered as a 
place of public accommodation. 
However, if this facility permitted short­
term stays or provided social services to 
its residents, it would be covered under 
the ADA either as a "place of lodging" 
or as a "social service center 
establishment," or as both. 

A private home, by itself, does not fall 
within any of the 12 categories. 
However, it can be covered as a place of 
public accommodation to the extent that 
it is used as a facility that would fall 
within one of the 12 categories. For 
example, if a professional office of a 
dentist, doctor, or psychologist is 
located in a private home, the portion of 
the home dedicated to office use 
(Including areas used both for the 
residence and the office, e.g., the 
entrance to the home that is also used as 
the entrance to the profeHional office) 
would be considered a place of public 
accommodation. I>laces of public 
accommodation located in residential 
facilities are specifically addreHed in 
I 36.207. 

If a tour of a commercial facility that 
Is not otherwise a place of public 
accommodation, such 88, for example, a 
factory or a movie studio production set, 
Is open to the general public, the route 
followed by the tour is a place of public 
accommodation and the tour must be 
operated in accordance with the rule's 
requirements for public 
accommodations. The place of public 
accommodation defined by the tour does 
not include those portions of the 
commercial facility that are merely 
viewed from the tour route. Hence, the 
barrier removal requirements of § 36.304 
only apply to the physical route 
followed by the tour participants and 
not to work stations or other areas that 
are merely adjacent to, or within view 
of, the tour route. If the tour is not open 
to the general public, but rather is 

.conducted, for example, for selected 
businesa colleagues, partners, 
customers, or consultants, the tour route 
is not a place of public accommodation 
and the tour is not subject to the 
requirements for public 
accommodations. 

Public accommodations that receive 
Federal financial asaistance are subject 
to the requirements of section 504 of the 
Rehabilitation Act 88 well as the 
requirements of the ADA. 

Private schools, including elementary 
and secondary schools, are covered by 
the rule as places of public 
accommodation. The rule itself, 
however, does not require a private 
school tci provide a free appropriate 
education or develop an individualized 
education program in accordance with 
regulations of the Department of 
Education implementing section 504 of 
the Rehabilitation Act of 1973, as 
amended (34 CFR part 104), and 
regulations implementing the 
Individuals with Disabilities Education 
Act (34 CFR part 300). The receipt of 
Federal assistance by a private school, 
however, would trigger application of 
the Department of Education's 
regulations to the extent mandated by 
the particular type of assistance 
received. 

"Private club." The term "private 
club" is defined in accordance with 
section 307 of the ADA as a private club 
or establishment exempted from 
coverage under title II of the Civil Rights 
Act of 1964. Title II of the 1964 Act 
exempts any "private club or other 
establishment not in fact open to the 
public, except to the extent that the 
facilities of such establishment are 
made available to the customers or 
patrons of [a place of public 
accommodation 88 defined In title II]." 
The rule, therefore, 88 reflected in 
I 38.102(&) of the application section, 
limits the coverage of private clubs 
accordingly. The obligations of a private 
club that rents space to any other 
private entity for the operation of a 
place of public accommodation are 
dlscusaed further in connection with 
I 36.201. 

In determining whether a private 
entity qualifies as a private club under 
title II, courts have considered such 
factors as the degree of member control 
of club operations, the selectivity of the 
membership selection process. whether 
substantial membership fees are 
charged, whether the entity is operated 
on a nonprofit basis, the extent to which 
the facilities are open to the public, the 
degree of public funding, and whether 
the club was created specifically to 
avoid compliance with the Civil Rights 

• 
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Act. See e.g., Tillman v. Wheaton­
Haven Recreation Ass 'n, 410 U.S. 431 
[1973); Daniel v. Paul, 395 U.S. 298 
(1969); Olzman v. Lake Hills Swim Club, 
Inc., 495 F.2d 1333 (2d Cir. 1974); 
Anderson v. Pass Christian Isles.Golf 
Club, Inc., 488 F.2d 855 (5th Cir. 1974); 
Smith v. YMCA, 462 F.2d 634 (5th Cir. 
1972); Stout v. YMCA, 404 F.2d 687 [5th 
Cir. 1968); United States v. R,ichberg, 398 
F.2d 523 (5th Cir. 1968); Nesmith v. 
YMCA, 397 F.2d 96 (4th Cir. 1968); 
United States v. Lansdowne Swim Club, 
713 F. Supp. 785 (E.D. Pa. 1989); Durham 
v. Red Lake Fishing and Hunting Club, 
Inc., 666 F. Supp. 954 (W.D. Tex. 1987); 
New York v. Ocean Club, Inc., 602 F. 
Supp. 489 (E.D.N.Y. 1984); Brown v. 
Loudoun Golf and Country Club, Inc., 
573 F. Supp. 399 (E.D. Va. 1983); United 
States v. Trustees of Fraternal Order of 
Eagles, 472 F. Supp. 1174 (E.D. Wis. 
1979); Cornelius v. Benevolent 
Protective Order of Elks, 382 F. Supp. 
1182 (D. Conn. 1974). 

"Private entity." The term "private 
entity" is defined as any individual or 
entity other than a public entity. It is 
used as part of the-definition of "public 
accommodation" in this section. 

The defini'tion adds "individual" to 
the statutory definition of private entity 
[see section 301(6) of the ADA). This 
addition clarifies that an individual may 
be a private entity and, therefore. may 
be considered 8' public accommodation 
if he or she owns, leases (or leases to), 
or operates a place of public 
accommodation. The explicit inclusion 
of individuals under the definition of 
private entity is consistent with section 
302[a) of the ADA, which broadly 
prohibits discrimination on the basis of 
disability by any person who owns, 
leases (or leases to), or operates a place 
of public accommodation. 

"Public accommodation." The term 
"public accommodation" means a 
private entity that owns, leases [or 
leases to), or operates a place of public 
accommodation. The regulatory term, 
"public accommodation," corresponds 
to the statutory term, "person," in 
section 302[a) of the ADA. The ADA 
prohibits discrimination "by any person 
who owns, leases (or leases to), or 
operates a place of public 
accommodation." The text of the 
regulation consequently places the 
ADA's nondiscrimination obligations on 
"public accommodations" rather than on 
"persona" or on "places of public 
accommodation." 

As stated in§ 36.102(b)(2), the 
requirements of subparts B and C 
obligate a public accommodation only 
with respect to the operations of a place 
of public accommodation. A public 
acconunodatton must also meet the 

requirements of subpart D with respect 
to facilities used as, or designed or 
constructed for use as, places of public 
accommodation or commercial facilities. 

"Public entity." The term "public 
entity" is defined in accordance with 
section 201(1) of the ADA as any State 
or local government; any department, 
agency, special purpose district, or other 
instrumentality of a State or States or 
local government; and the National 
Railroad Passenger Corporation, and 
any commuter authority (as defined in 
section 103(8) of the Rail Passenger 
Service Act). It is ustid in the definition 
of "private entity" in § 36.104. Public· 
entities are excluded from the definition 
of private entity and therefore cannot 
qualify as public accommodations under 
this regulation. However, the actions of 
public entities are covered by title II of 
the ADA and by the Department's title II 
regulations codified at 28 CFR part 35. 

"Qualified interpreter." The 
Department received substantial 
comment regarding the lack of a 
definition of "qualified interpreter." The 
proposed rule defined auxiliary aids and 
services to include the statutory term, 
"qualified interpreters"(§ 36.303(b)), but 
did not define that term. Section 36.303 
requires the use of a qualified 
interpreter where necessary to achieve 
effective communication, unless an 
undue burden or fundamental alteration 
would result. Commenters stated that a 
lack of guidance on what the term 
means would create confusion among 
those trying to secure interpreting 
services and often result in less than 
effective communication. 

Many commenters were concerned 
that, without clear guidance on the issue 
of "qualified" interpreter, the rule would 
be interpreted to mean "available, 
rather than qualified" interpreters. Some 
claimed that few public 
accommodations would understand the 
difference between a qualified 
interpreter and a person who simply 
knows a few signs or how to fingerapell. 

In order to clarify what la meant by 
"qualified interpreter" the Department 
has added a definition of the term to the 
final rule. A qualified interpreter means 
an interpreter who is able to interpret 
effectively, accurately, and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 
This definition focuses on the actual 
ability of the interpreter in a particular 
interpreting context to facilitate 
effective communication between the 
public accommodation and the 
individual with disabilities. 

Public comment also revealed that 
public accommodations have at times 
asked persona who are deaf to provide 
family members or friends to interpret. 

In certain circumstances, 
notwithstanding that the family member 
or friend is able to interpret or is a 
certified interpreter, the family member 
or friend may not be qualified to render 
the neceesary interpretation because of 
factors such as emotional or personal 
involvement or considerations of 
confidentiality that may adversely affect 
the ability to interpret "effectively, 
accurately, and impartially." 

"Readily achievable." The definition 
of "readily achievable" follows the 
statutory definition of that term in 
section 301(9) of the ADA. Readily 
achievable means easily accompliahable 
and able to be carried out without much 
difficulty or expense. The term is used 
as a limitation on the obligation to 
remove barriers under§§ 36.304(a), 
36.305(a), 36.306(a), and 36.310(b). 
Further discussion of the meaning and 
application of the term "readily 
achievable" may be found in the 
preamble section for § 36.304. 

The definition liata·factora to be 
considered in determining whether 
barrier removal is readily achievable in 
any particular circumstance. A 
significant number of commenters 
objected to § 36.306 of the proposed rule, 
which listed identical factors to be 
considered for determining "readily 
achievable" and "undue burden" 
together in one section. They asserted 
that providing a consolidated section 
blurred the distinction between the level 
of effort required by a public 
accommodation under the two 
standards. The readily achievable 
standard is a "lower" standard than the 
"undue burden" standard in terms of the 
level of effort required, but the factors 
used in determining whether an action is 
.readily achievable or would result in an 
undue burden are identical (See 
Education and Labor report at 109). 
Although the preamble to the proposed 
rule clearly delineated the relationship 
between the two standards, to eliminate 
any confusion the Department has 
deleted I 38.306 of the proposed rule. 
That section, in any event, as other 
commentera noted, had merely repeated 
the lists of factors contained in the 
definitiona of readily achievable and 
undue burden. 

The list of factors included in the 
definition la derived from section 301(1) 
of the ADA. It reflects the congreaaional 
intention that a wide range of factors be 
considered in determining whether an 
action is readily achievable. It also 
takes into account tkat many local 
facilltiea are owned or eperatad by 
parent corporations or entities that 
conduct operations at many different 
sitea. TWa Hc:tion makea Gliear tbM. ia 
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some imitancea, resources beyond those 
of the local facility where the barrier 
must be removed may be relevant in 
determining whether an action is readily 
achievable. One must also evaluate the 
degree to which any parent entity has 
resources that may be allocated to the 
local facility. 

The statutory list offactors in section 
301(9) of the Act uses the term "covered 
entity" to refer to the larger entity of 
which a particular facility may be a part. 
"Covered entity" is not a defined term in 
the ADA and is not used consistently 
throughout the Act. The definition, 
therefore, substitutes the term "parent 
entity" in place of "covered entity" in 
paragraphs (3), (4), and (5) when 
referring to the larger private entity 
whose overall resources may be taken 
into account. This usage is consistent 
with the House Judiciary Committee's 
use of the term "parent company" ·to 
describe the larger entity of which the 
local facility is a part (H.R. Rep. No. 48.5, 
101at Cons .• 2d Seas., pt. 3, at 4<>-41, 54-
55 (1990) (hereinafter "Judiciary 
report")), 

A number of commentera asked for 
more specific guidance as to when and 
how the resources of a parent 
corporation or entity are to be taken Into 
account in determining what la readily 
achievable. The Department belieYes 
that this c.omplex issue is most 
appropriately resolved on a case-by­
~ase basis. As the comments reflect, 
there is a wide variety of possible 
relation11hips between the site in 
question and any parent corporation or 
other entity. It would..-be unwise to posit 
legal ramifications under the ADA of 
even generic relationships (e.g., banks 
involved .in foreclosures or insurance 
companies operating as trustees or in 
othe1:. similar fiduciary re la ti on ships), 
because 1my analysis will depend so 
completely on the detailed fact 
situations and the exact nature of the 
legal relationships involved. The final 
rule does, however, reorder the factors 
to be considered. This shift and the 
addition of the phrase "if applicable" 
make clear that the line of inquiry 
concerning factors will start at the site 
involved in the action itself. Thia change 
emphasizes that the overall resources, 
size, and operations of the parent 
corporation or entity should be 
considered to the extent appropriate in 
light of "the geographic separateness, 
and the administrative or fiscal 
relationship of the site or sites in 
question to any parent corporation or 
entity." 

Although some commenters sought 
more •pecific numerical guidance on the 
definition of readily achievable, the 

Department has declined to establish in 
the final rule any kind of numerical 
formula for determining whether an 
action is readily achievable. It would be 
difficult to devise a specific ceiling on 
compliance costs that would take into 
account the vast diversity of enterprises 
covered by the ADA's public 
accommodations i:equirements and the 
economic situation that any particular 
entity would fmd itself in at any 
moment. The final rule, therefore, 
implements the flexible case-by-case 
approach chosen by Congress. 

A number of commentera requested 
that security considerations be explicitly 
recognized as a factor in determining 
whether a barrier removal action is 
readily achievable. The Department 
believes that legitimate safety 
requirements, including crime 
prevention measures, may be taken into 
account so long as they are based on 
actual risks and are necessary for safe 
operation of the public accommodation. 
This point has been Included in the 
definition. 

Some commentera urged the 
Department not to consider acts of 
barrier removal in complete isolation 
from each other In determinins whether 
they are readily achievable. The 
Department believes that it la 
appropriate to consider the cost of other 
barrier removal actions as one factor in 
detemilning whether a measure is 
readily achievable. 

"Religious entity." The term "religious 
entity" is defined in accordance with 
section 307 of the ADA as a religious 
organization or entity controlled by a 
religious organization, including a place 
of worship. Section 36.102(e) of the rule 
states that the rule does.not apply to 
any religious entity. 

The ADA's exemption of religious 
erganizationa and religious entities 
controlled by religious organizations is 
very broad, encompassing' a wide 
variety of situations. Religious 
organizations and entities controlled by 
religious organizations have no 
obligations under the ADA. Even when 
a religious organization carries out 
activities that would othervise make it a 
public accommodation, the religious 
organization is exempt from ADA 
coverage. Thus, if a church itself 
operates a day care center, a nursing 
home, a private school, or a diocesan 
school system, the operations of the 
center, home, school, or schools would 
not be subject to the requtrementa of the 
ADA or this part. The religious entity 
would not lose its exemption merely 
because the services provided were 
open to the general pu.blic. The test is 
whether the church or other religious 

organization operates the public 
accommodation, not which individuals 
receive the public accommodation's 
services. 

Religious entities that are controlled 
by religious organizations are also 
exempt from the ADA's requirements. 
Many religious organizations in the 
United States use lay boards and other 
secular or corporate mechanisms to 
operate schools and an array of social 
services. The use of a lay board or other 
mechanism does not itself remove the 
ADA's religious exemption. Thus, a 
parochial school, having religious 
doctrine in its curriculum and sponsored 
by a religious order, could be exempt 
either as a religious organization or as 
an entity controlled by a religious 
organization, even if it has a lay board. 
The test remains a factual one-whether 
the chw·ch or other religious 
organization controls the operations of 
the school or of the service or whether 
the school or service is itself a religious 
organization. 

Although a religious organization or a 
religious entity that la controlled by a 
religious organization has no obligations 
under the rule, a public accommodation 
that is not Itself a religious organization, 
but that operates a place of public 
accommodation in leased apace on the 
property of a religious entity, which is 
not a place of worship, la subject to the 
rule's requirements If it Is not under 
control of a reli8foua organization. 
When a church rents meeting apace, 
which la not a place of worship, to a 
local community group or to a private, 
independent day care center, the ADA 
applies to the activities of the local 
community group and day care center if 
a lease exists and consideration is paid. 

"Service animal." The term "service 
animal" encompasses any guide dog, 
signal dog, or other animal individually 
trained to provide assistance to an 
individual with a disability. The term is 
used in§ 36.302(c), which requires 
public accommodations generally to 
modify policies, practices, and 
procedures to accommodate the use of 
service animals in places of public 
accommodation. 

"Specified public transportation." The 
definition of "specified public 
transportation" is Identical to the 
statutory definition in section 301(10) of 
the ADA. The term means 
transportation by bus, rail, or any other 
conveyance (other than by aircraft) that 
provides the general public with general 
or special service (including charter 
service) on a regular and continuing 
basis. It la used in category (7) of the 
definition of "place· of public 
accommodation," which includes 

• 
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stations used for specified public 
transportation. 

The effect of this definition, which 
excludes transportation by aircraft, is 
that it excludes privately operated 
airports from coverage as places of 
public accommodation. However, places 
of public accommodation located within 
airports would be covered by this part. 
Airports that are operated by public 
entities are covered by title Il of the 
ADA and, if they are operated es part of 
a program receiving Federal financial 
aeeietance, by section 504 of the 
Rehabilitation Act. Privately operated 
airports ere similarly covered by section 
504 if they are operated as part of a 
program receiving Federal financial 
assistance. The operations of any 
portion of any airport that are under the 
control of an air carrier are covered by 
the Air Carrier Access Act. In addition, 
airports ere covered es commercial 
facilities under this rule. 

"State." The definition of "State" ie 
identical to the statutory definition in 
section 3(3) of the ADA. The term Is 
used In the definitions of "commerce" 
and "public entity" in I 36.104. 

"Undue burden." The definition of 
"undue burden" Is analosous to the 
statutocy definition of "undue hardship" 
in employment under section 101(10) of 
the ADA. The term undue burden means 
"significant difficulty or expense" and 
serves as a limitation on the obllsatlon 
to provide auxiliary aide and services 
under I 36.303 and I§ 36.309 (b)(3) and 
(c)(3). Further discussion of the meaning 
end application of the term undue 
burden may be found in the preamble 
diecueeion of § 36.303. 

The definition lists factors considered 
in determining whether provision of an 
auxiliary aid or service in any particular 
circumstance would result in en undue 
burden. The factors to be considered in 
determining whether an action would 
result in an undue burden are identical 
to those to be considered in determining 
whether en action is readily achievable. 
However, "readily achievable" is a 
lower standard than "undue burden" in 
that it requires a lower level of effort on 
the part of the public accommodation 
(see Education and Labor report et 109). 

Further analysis of the factors to be 
considered in determining undue burden 
may be found in the preamble 
discussion of the definition of the term 
"readily achievable." 

Subpart B-General Requirements 

Subpart B includes general 
prohibitions restricting a public 
accommodation from diecrimiriating 
against people with disabilities by 
denying them the opportunity to benefit 
from goods or services, by giving them 

unequal goods or services, or by giving 
them different or separate goods or 
services. These general prohibitions are 
patterned after the basic, general 
prohibitions that exist in other civil 
rights laws that prohibit discrimination 
on the basis of race, sex, color, relision, 
or national 01igin. 

Section 36.201 General 
Section 36.201(a) contains the general 

rule that prohibits discrimination on the 
basis of disability in the full end equal 
enjoyment of goods, services, facilities, 
privileges, advantages, and 
accommodations of any piece of public 
accommodation. 

Full and equal enjoyment means the 
right to participate end to have an equal 
opportunity to obtain the same results 
as others to the extent possible with 
such accommodations es may be 
required by the Act end these 
regulations. It does not mean that an 
Individual with a disability must achieve 
an Identical result or level of 
achievement as persons without a 
disability. For example, an exercise 
class cannot exclude a person who uses 
a wheelchair because he or she cannot 
do all of the exercises and derive the 
same result from the class as persons 
without a dlsabllitr. 

Section 302(a) o the ADA states that 
the prohibition against discrimination 
applies to "any person who owns, leases 
(or leases to), or operates a place of 
public accommodation," and this 
language is reflected in I 36.201(a). The 
coverage is quite extensive and would 
include sublessees, management 
companies, and any other entity that 
owns, leases, leases to, or operates a 
piece of public accommodation. even if 
the operation is only for a short time. 

The first sentence of paragraph (b) of 
§ 36.201 reiterates the general principle 
that both the landlord that owns the 
building that houses the place of public 
accommodation, as well as the tenant 
that owns or operates the place of public 
accommodation, are public 
accommodations subject to the 
requirements of this part. Although the 
statutory language could be interpreted 
as placing equal responsibility on all 
private entities, whether lessor, lessee, 
or operator of a public accommodation, 
the committee reports suggest that 
liability may be allocated. Section 
36.201(b) of that section of the proposed 
rule attempted to allocate liability in the 
regulation itself. Paregr~h (b)(2) of that 
section made a specific allocation of 
liability for the obligation to take readily 
achievable measures to remove barriers, 
and paragraph (b)(3) made a specific 
allocation for the obligation to provide 
auxiliary aide. 

Numerous commenters pointed out 
that these allocations would not apply 
in all situations. Some asserted that 
paragraph (b)(2) of the proposed rule 
only addressed the situation when a 
lease gave the tenant the right to make 
alterations with permission of the 
landlord, but failed to address other 
types of leases, e.g., those that are silent 
on the right to make alterations, or those 
in which the landlord is not permitted to 
enter a tenant's premises to make 
alterations. Several commenters noted 
that many leases contain other clauses 
more relevant to the ADA than the 
alterations clause. For example, many 
leases contain a "compliance clause," a 
clause which allocates responsibility to 
a particular party for compliance with 
all relevant Federal, State, and local 
laws. Many commenter& pointed out 
various types of relationships that were 
left unaddreBBed by the regulation, e.g., 
sale and leaseback an-angements where 
the landlord is a financial institution 
with no control or responsibility for the 
building: franchisee: subleases; and 
management companies which, at least 
In the hotel Industry, often have control 
over operations but are unable to make 
modifications to the premises. 

Some commenters raised specific 
questions as to how the barrier removal 
allocation would work as a practical 
matter. Paragraph (b){2) of the proposed 
rule provided that the burden of making 
readily achievable modifications within 
the tenant's place of public 
accommodation would shift to the 
landlord when the modifications were 
not readily achievable for the tenant or 
when the landlord denied a tenant's 
request for permission to make such 
modifications. Commentere noted that 
the rule did not specify exactly when the 
burden would actually shift from tenant 
to landlord and whether the landlord 
would have to accept a tenant's word 
that a particular action is not readily 
achievable. Others qu'!stioned if the 
tenant should be obligated to use 
alternative methods of barrier removal 
before the burden shifts. In light of the 
fact that readily achievable removal of 
barriers can include such actions as 
moving of racks and displays, some 
commenter& doubted the 
appropriateness of requiring a landlord 
to become involved in day-to-day 
operations of its tenants' businesses. 

The Department received widely 
differing comments in response to the 
preamble question asking whether 
landlord and tenant obligations should 
vary depending on the length of time 
remaining on an existing lease. Many 
suggested that tenants should have no 
responsibilities in "shorter leases," 
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which commentera defined as ranging 
anywhere from 90 days to three years. 
Other commentera pointed out that the 
time remaining on the lease should not 
be a factor in the rule's allocation of 
responsibilities, but is relevant in 
determining what is readily achievable 
for the tenant. The Department agrees 
with this latter approach and will 
interpret the rule in that manner. 

In recognition of the somewhat limited 
applicability of the allocation scheme 
contained in the proposed rule, 
paragraphs (b)(2) and (b)(3) have been 
deleted from the final rule. The 
Department has substituted instead a 
statement that allocation of 
responsibility as between the parties for 
taking readily achievable measures to 
remove barriers and to provide auxiliary 
aids and services both in common areas 
and within places of public 
accommodation may be determined by 
the lease or other contractual 
relationships between the parties. The 
ADA was not intended to change 
existing landlord/tenant responsibilities 
as set forth in the lease. By deleting 
specific provisions from the rule, the 
Department gives full recognition to this 
principle. As between the landlord and 
tenant, the extent of responsibility for 
particular obligations may be, and in 
many cases probably will be, 
determined by contract. 

The suggested allocation of 
responsibilities contained in the 
proposed rule may be used if 
appropriate in a particular situation. 
Thus, the landlord would generally be 
held responsible for making readily 
achievable changes and providing 
auxiliary aids end services in common 
areas and for modifying policies, 
practices, or procedures applicable to all 
tenants, and the tenant would generally 
be responsible for readily achievable 
changes, provision of auxiliary aids, and 
modification of policies within its own 
piece of public accommodation. 

Many commenters objected to the 
proposed rule's allocation of 
responsibility for providing auxiliary 
aids and services solely to the tenant, 
pointing out that this exclusive 
allocation may not be appropriate in the 
case of larger public accommodations 
that operate their businesses by renting 
apace out to smeller public 
accommodations. For example, large 
theaters often rent to smaller traveling 
companies and hospitals often rely on 
independent contractors to provide 
childbirth classes. Groups representing 
persona with disabilities objected to the 
proposed rule because, in their view, it 
permitted the large theater or hospital to 
evade ADA responsibilities by leasing 

to independent smaller entities. They 
suggested that these types of public 
accommodations ere not really 
landlords because they are in the 
business of providing a service, rather 
than renting space, as in the case of a 
shopping center or office building 
landlord. These commenters believed 
that responsibility for providing 
auxiliary aide should shift to the 
landlord, if the landlord relies on a 
smaller public accommodation or 
independent contractor to provide 
services closely related to those of the 
larger public accommodation, and if the 
needed auxiliary aids prove to be an 
undue burden for the smaller public 
accommodation. The final rule no longer 
lists specific allocations to specific 
parties but, rather, leaves allocation of 
responsibilities to the lease negotiations. 
Parties are, therefore, free to allocate the 
responsibility for auxiliary aids. 

Section 36.201(b)(4) of the proposed 
rule, which provided that alterations by 
a tenant on its own premises do not 
trigger a path of travel obligation on the 
landlord, has been moved to§ 36.403(d) 
of the final rule. 

An entity that is not in and of itself a 
public accommodation, such as a trade 
association or performing artist, may 
become a public accommodation when 
it leases space for a conference or 
performance at a hotel, convention 
center, or stadium. For an entity to 
become a public accommodation when 
it is the lessee of space, however, the 
Department believes that consideration 
in some form must be given. Thus, a Boy 
Scout troop that accepts donated space 
does not become a public 
accommodation because the troop has 
not "leased" space, as required by the 
ADA. 

As a public accommodation, the trade 
association or performing artist will be 
responsible for compliance with this 
part. Specific responsibilities should be 
allocated by contract, but, generally, the 
lessee should be responsible for 
providing auxiliary aids and services 
(which could include interpreters, Braille 
programs, etc.) for the participants in its 
conference or performance as well as 
for assuring that displays are accessible 
to individuals with disabilities. 

Some commenters suggested that the 
rule should allocate responsibilities for 
areas other than removal of barriers and 
auxiliary aids. The final rule leaves 
allocation of all areas to the lease 
negotiations. However, in general 
landlords should not be given 
responsibility for policies a tenant 
applies in operating its business, if such 
policies are solely those of the tenant. 
Thus, if a restaurant tenant 

discriminates by refusing to seat a 
patron, it would be the tenant, and not 
the landlord, who would be responsible, 
because the discriminatory policy is 
imposed solely by the tenant and not by 
the landlord. If, however, a tenant 
refuses to modify a "no pets" rule to 
allow service animals in its restaurant 
because the landlord mandates such a 
rule, then both the landlord and the 
tenant would be liable for violation of 
the ADA when a person with a service 
dog is refused entrance. The Department 
wishes to emphasize, however, that the 
parties are free to allocate 
responsibilities in any way they choose. 

Private clubs are also exempt from the 
ADA. However, consistent with title II 
of the Civil Rights Act (42 U.S.C. 
2000a(e), a private club is considered a 
public accommodation to the extent that 
"the facilities of such establishment are 
made available to the customers or 
patrons" of a place of public 
accommodation. Thus, if a private club 
runs a day care center that is open 
exclusively to its own members, the 
club, like the church in the example 
above, would have no responsibility for 
compliance with the ADA. Nor would 
the day care center have any 
responsibilities because it is part of the 
private club exempt from the ADA. 

On the other hand, if the private club 
rents to a day care center that is open to 
the public, then the private club would 
have the same obligations as any other 
public accommodation that functions as 
a landlord with respect to compliance 
with title III within the day care center. 
In such a situation, both the private club 
that "leases to" a public accommodation 
and the public accommodation lessee 
(the day care center) would be subject 
to the ADA. This same principle would 
apply if the private club were to rent to, 
for example, a bar association, which i~ 
not generally a public accommodation 
but which, as explained above, becomes 
a public accommodation when it leases 
space for a conference. 

Section 36.202 Activities 

Section 36.202 sets out the general 
forms of discrimination prohibited by 
title III of the ADA. These general 
prohibitions are further refined by the 
specific prohibitions in subpart C. 
Section 36.213 makes clear that the 
limitations on the ADA's requirements 
contained in subpart C, such as 
"necessity"(§ 36.301(a)) and "safety" 
(§ 36.301(b)), are applicable to the 
prohibitions in § 36.202. Thus, it is 
unnecessary to add these limitations to 
§ 36.202 as has been requested by some 
cummenters. In addition, the language of 
§ 36.202 very closely tracks the language 

.. 
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of section 302(b)(t)(A) of the Act, and 
that statutory provision does not 
expressly contain these lirtrltationa. 

Deny participation-Section 36.202(a) 
provides that it la discriminatory to deny 
a person with a disability the right to 
participate in or benefit from the goods, 
services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

A public accommodation may not 
exclude persona with disabilities on the 
basis of disability for reasons other than 
those specifically set forth in this part. 
For example, a public accommodation 
cannot refuse to serve a person with a 
disability because its insurance 
company conditions coverage or rates 
on the absence of persona with 
disabilities. This la a frequent basis of 
exclusion from a variety of community 
activities and la prohibited by this part. 

Unequal benefit-Section 36.202[b) 
prohibits services or accommodations 
that are not equal to those provided 
others. For example, persons with 
diaabilitiea must not be limited to 
certain performances at a theater. 

Separate benefit-Section 36.202(c) 
permits different or separate benefits or 
services only when neceHary to provide 
persona with disabilities opportunities 
as effective aa those provided others. 
This paragraph permitting separate 
benefits "when neceaaary" should be 
read together with I 36.203(a), which 
requires integration in "the moat 
integrated setting appropriate to the 
needs of the individual." The preamble 
to that section provides further guidance 
on separate programs. Thus, this section 
would not prohibit the designation of 
parklns apacea for persona with 
diaabllltiea. 

Bach of the three paragraph• (aHc) 
prohibit• diacrlmlnitton asainat an 
individual or claaa of individuals "either 
directly or throu,h contractual, 
Ucenaing, or other arranpmenta." The 
liltent of the contractual prohibition• of 
theae paragrapha la to prohibit a public 
accom,modatton from doing indirectly, 
throu,h a contractual relationship, what 
it may not do directly. Thua, the 
"individual or claaa of individuala" 
referenced in the three paragrapha la 
intended to refer to the clienta and 
customers of the public accommodation 
that entered into a contractual 
arrangement. It la not intended to 
encompa88 the clients or customers of 
other entities. A public accommodation, 
thttrefore, la not liable under this 
provision for discrimination that may be 
practiced by those with whom it has a 
contractual relationship, when that 
discrimination la not directed against its 
own clients or customers. For example, 
if.an amusement park contracts with a 

food service company to operate its 
restaurants at the park, the amusement 
park is not responsible for other 
operations of the food service company 
that do not involve clients or customers 
of the amusement park. Section 
36.202(d) makes this clear by providing 
that the term "individual or class of 
individuals" refers to the clients or 
customers of th~ public accommodation 
that enters into the <:ontractual, 
licensing, or other arrangement. 

Section 38.203 Integrated Settings 
Section 36.203 addreaaes the 

integration of persons with disabilities. 
The ADA recognizes that the provision 
of goods and services in an integrated 
manner la a fundamental tenet of 
nondiscrimination on the basis of 
disability. Providing segregated 
accommodations and services relegates 
persona with disabilities to the status of 
aecond-cla88 citizens. For example, it 
would be a violation of this provision to 
require persona with mental disabilities 
to eat In the back room of a restaurant 
or to refuse to allow a person with a 
disability the full use of a health spa 
because of stereotypes about the 
person's ability to participate. Section 
36.203(a) states that a public 
accommodation shall afford goods, 
services, facilities, privileges, 
advantilgea, and accommodations to an 
individual with a disability in the most 
lntesrated aetting appropriate to the 
needs of the individual. Section 
36.203(b) specifies that, notwithstanding 
the existence of separate or different 
programs or activities provided in 
accordance with this section, an 
individual with a disability shall not be 
denied the opportunity to participate in 
such programa or activities that are not 
aeparate or different. Section 306.203(c), 
which ls derived from aectlon 501(d) of 
the Americans with Disabillttea Act, 
states that nothing in this part ahall be 
construed to require an individual with 
a diaabllity to accept an 
accommodation, aid, service, 
opportunity, or benefit that he or she 
chooses not to acce_pt. 

Taken together, these provisions are 
intended to prohibit exclusion and 
segregation of individuals with 
disabilities and the denial of equal 
opportunities enjoyed by others, based 
on, among other things, presumptions, 
patronizing attitudes, fears, and 
stereotypes about individuals with 
disabilities. Consistent with these 
standards, public accommodations are 
required to make decisions based on 
facts applicable to individuals and not 
on the basis of presumptions as to what 
a cla88 of individuals with disabilities 
can or cannot do. 

Sections 36.203 (b) and (c) make clear 
that individuals with disabilities cannot 
be denied the opportunity to participate 
in programs that are not. separate or 
different. This is an important and 
overarching principle of the Americans 
with Disabilities Act. Separate, special. 
or different programs that are designed 
to provide a benefit to persons with 
disabilities cannot be used to restrict the 
participation of persons with disabilities 
in general, integrated activities. 

For example, a person who is blind 
may wish to decline participating in a 
special museum tour that allows persons 
to touch sculptures in an exhibit and 
Instead tour the exhibit at his or her 
own pace with the museum's recorded 
tour. It is not the intent of this section to 
require the person who is blind to avail 
himself or herself of the special tour. 
Modified participation for persons with 
disabilities must be a choice, not a 
requirement. 

Further, it would not be a violation of 
this section for an establishment to offer 
recreational programs specially 
designed for children with mobility 
impairments in those limited 
circumstances. However, it would be a 
violation of this section if the entity then 
excluded these children from other 
recreational services made available to 
nondisabled children, or required 
children with disabilities to attend only 
designated programs. 

Many commenters asked that the 
Department clarify a public 
accommodation's obligations within the 
integrated program when it offers a 
separate program, but an individual 
with a disability chooses not to 
participate In the separate program. It is 
lmpoaalble to make a blanket statement 
as to what level of auxiliary aids or 
modifications are required in the 
intesrated program. Rather, each 
altuation must be assessed Individually. 
Aaaumlns the Integrated program would 
be appropriate for a particular 
Individual, the extent to which that 
individual must be provided with 
modifications will depend not only on 
what the Individual needs but also on 
the limitations set forth in subpart C. For 
example, it may constitute an undue 
burden for a particular public 
accommodation, which provides a full­
time interpreter in its special guided tour 
for individuals with hearing 
impairments, to hire an additional 
interpreter for those individuals who 
choose to attend the integrated program. 
The Department cannot identify 
categorically the level of assistance or 
aid required in the integrated program. 

The preamble to the proposed rule 
contained a statement that some 
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interpreted as encouraging the 
continuation of separate schools, 
sheltered workshops, special 
recreational programs, and other similar 
programs. It is important to emphasize 
that § 36.202(c) only calls for separate 
programs when such programs are 
"necessary" to provide as effective an 
opportunity to individuals with 
disabilities as to other individuals. 
Likewise, § 36.203(a) only permits 
separate programs when a more 
integrated setting would not be 
"appropriate." Separate programs are 
permitted, then, in only limited 
circumstances. The sentence at issue 
has been deleted from the preamble 
because it was too broadly stated and 
had been erroneously interpreted as 
Departmental encouragement of 
separate programs without qualification. 

The proposed rule's reference in 
§ 36.203(b) to separate programs or 
activities provided in accordance with 
"this section" has been changed to "this 
subpart" in recognition of the fact that 
separate programs or activities may, in 
some limited circumstances, be 
permitted not only by l 36.203(a) but 
also by § 36.202(c). 

In addition, some commenter& 
suggested that the individual with the 
disability is the only one who can 
decide whether a setting is 
"appropriate" and what the "needs" are. 
Others suggested that only the public 
accommodation can make these 
determinations. The regulation does not 
give exclusive responsibility to either 
party. Rather, the determinations are to 
be made based on an objective view, 
presumably one which would take into 
account views of both parties. 

Some commenters expressed concern 
that § 36.203(c), which states that 
nothing in the rule requires an individual 
with a disability to accept special 
accommodations and services provided 
under the ADA, could be interpreted to 
allow guardians of infants or older 
people with disabilities to refuse 
medical treatment for their wards. 
Section 36.203(c) has been revised to 
make It clear that paragraph (c) Is 
Inapplicable to the concern of the 
commenters. A new paragraph (c)(2) has 
been added stating that nothing in the 
regulation authorizes the representative 
or guardian of an Individual with a 
disability to decline food, water, 
medical treatment, or medical services 
for that Individual. New paragraph (c) 
clarifies that neither the ADA nor the 
regulation alters current Federal law 
ensuring the rights of incompetent 
individuals with disabilities to receive 
food, water, and medical treatment. See, 
e.g., Child Abuse Amendments of 1984 

(42 U.S.C. 5106a(b)(10), 5106g(10)); 
Rehabilitation Act of 1973, as amended 
(29 U.S.C 794); Developmentally 
Disabled Assistance and Blll of Rights 
Act (42 U.S.C. 6042). 

Sections 36.203(c) (1) and (2) are 
baaed on section 501(d) of the ADA. 
Section § 501(d) was designed to clarify 
that nothing in the ADA requires 
individuals with disabilities to accept 
special accommodations and services 
for individuals with dfsabilitiea that may 
segregate them: 

The Committee added this section (501(d)) 
to clarify that nothing in the ADA is Intended 
to permit discriminatory treatment on the 
basis of disability, even when such treatment 
is rendered under the guise of providing an 
accommodation, service, aid or benefit to the 
individual with disability. For example, a 
blind individual may choose not to avail 
himself or herself of the right to go to the 
front of a line, even if a particular public 
accommodation has chosen to offer such a 
modification of a policy for blind Individuals. 
Or, a blind individual may choose to decline 
to participate in a special museum tour that 
allows persons to touch sculptures in an 
exhibit and instead tour the exhibits at his or 
her own pace with the museum's recorded 
tour. 

(Judiciary report at 71-72.) The Act is 
not to be construed to mean that an 
individual with disabilities must accept 
special accommodations and services 
for individuals with disabilities when 
that individual chooses to participate in 
the regular services already offered. 
Because medical treatment, including 
treatment for particular conditions, i11 
not a special accommodation or service 
for individuals with disabilities under 
section 501(d), neither the Act nor this 
part provides affirmative authority to 
suspend such treatment. Section 501(d) 
is intended to clarify that the Act is not 
designed to foster discrimination 
through mandatory acceptance of 
special services when other alternatives 
are provided; this concern does not 
reach to the provision of medical 
treatment for the disabling condition 
itself. 

Section 36.213 makes clear that the 
limitations contained in subpart C are to 
be read into subpart B. Thus, the 
integration requirement is subject to the 
various defenses contained In subpart C, 
such as safety, If eligibility criteria are 
at lsaue (§ 36.301(b)), or fundamental 
alteration and undue burden, if the 
concern la provision of auxiliary aids 
(§ 36.303(a)). 

Section 36.204 Administrative Methods 
Section 36.204 specifies that an 

individual or entity shall not, directly, or 
through contractual or other 
arrangements, utilize standards or 
criteria or methods of administration 

that have the effect of discriminating on 
the basis of disability or that perpetuate 
the discrimination of others who are 
subject lo common administrative 
control. The preamble discussion of 
§ 36.301 addresses eligibility criteria in 
detail. 

Section 36.204 is derived from section 
302(b)(l)(D) of the Americans with 
Disabilities Act, and it uses the same 
language used in the employment 
se·::titm of the ADA (section 102(b)(3)). 
Both sections incorporate a disparate 
impact standard to ensure the 
effectiveness of the legislative mandate 
to end discrimination. This standard Is 
consistent with the interpretation of 
section 504 by the U.S. Supreme Court In 
Alexander v. Choate, 469 U.S. 287 (1965). 
The Court in Choate explained that 
members of CongreBB made numerous 
statements during passage of section 504 
regarding eliminating architectural 
barriers. providing accelis to 
transportation, and eliminating 
discriminatory effects of job 
qualification procedures. The Court then 
noted: "These statements would ring 
hollow if the resulting legislation could 
not rectify the harms resulting from 
action that discriminated by effect as 
well as by design." Id at 297 (footnote 
omitted). 

Of course, § 36.204 is subject to the 
various limitations contained in subpart 
C including, for example, necessity 
(§ 36.301(a)), safety(§ 36.301(b)), 
fundamental alteration(§ 36.302(a)), 
readily achievable(§ 36.304(a)), and 
undue burden(§ 36.303(a)). 

Section 36.205 Association 

Section 36.205 implements section 
302(b)(l)(E) of the Act, which provides 
that a public accommodation shall not 
exclude or otherwise deny equal goods, 
services, facilities, privileges, 
advantages, accommodations, or other 
opportunities to an individual or entity 
because of the known disability of an 
Individual with whom the individual or 
entity Is known to have a relationship or 
association. This section is unchanged 
from the proposed rule. 

The individuals covered under this 
section include any individuals who are 
discriminated against because of their 
known aBSoclatlon with an Individual 
with a disability. For example, it would 
be a violation of this part for a day care 
center to refuse admlBS!on to a child 
because his or her brother has HIV 
disease. 

Thia protection is not limited to those 
who have a familial relationship with 
the individual who has a disability. If a 
place of public accommodation refuses 
admission to a person with cerebral 
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palsy and his or her companions, the 
companions have an independent right 
of action under the ADA and this 
section. 

During the legislative process, the 
term "entity" was added to section 
302(b)(1)(E) to clarify that the scope of 
the provision is intended to encompass 
not only persons who have a known 
association with a person with a 
disability, but also entities that provide 
services to or are otherwise associated 
with such individuals. This provision 
was intended to ensure that entities 
such as health care providers, 
employees of social service agencies, 
and others who provide professional' 
services to persons with disabilities are 
not subjected to discrimination because 
of their professional association with 
persons with disabilities. For example, it 
would be a violation of this section to 
terminate the lease of a entity operating 
an independent living center for persons 
with disabilities, or to seek to evict a 
health care provider because that 
individual or entity provides services to 
persons with mental impairments. 

Section 38.206 Retaliation or Coercion 

Section 36.206 implements section 503 
of the ADA, which prohibits retaliation 
against any individual who exercises his 
or her rights under the Act. This section 
is unchaI).ged from the proposed rule. 
Paragraph [a) of§ 36.206 provides that 
no private entity or public entity shall 
discriminate against any individual 
because that individual has exercised 
his or her right to oppose any act or 
practice made unlawful by this part, or 
because that individual made a charge, 
testified, assisted, or participated in any 
manner in an investigation, proceedinF,. 
or hearing under the Act or this part. 

Paragraph (b) provides that no private 
entity or public entity shall coerce, 
intimidate, threaten, or interfere with 
any individual in the exercise of his or 
her rights under this part or because that 
individual aided or encouraged any 
other individual in the exercise or 
enjoyment of any right granted or 
protected by the Act or this part. 

Illustrations of practices prohibited !Jy 
this section are contained in paragraph 
(c), which is modeled on a similar 
provision in the regulations issued by 
the Department of Housing and Urban 
Development to implement the Fair 
Housing Act (aee 24 CFR 100.400(c)(l)). 
Prohibited actions may Include: 

(1) Coercing an individual to deny or 
limit the benefits, services, or 
advantages to which he or she is 
entitled under the Act or this part; 

(2) Threatening, intimidating, or 
interfering with an individual who is 
seeking to obtain or use the goods, 

services, facilities, privileges, 
advantages, or accommodations of a 
public accommodation; 

(3) Intimidating or threatening any 
person because that person is assisting 
or encouraging an individual or group 
entitled to claim the rights granted or 
protected by the Act or this part to 
exercise those rights; or 

(4) Retaliating against any person 
because that person has participated in 
any investigation or action to enforce 
the Act or this part. 

Thia section protects not only 
individuals who allege a violation of the 
Act or this part, but also any individuals 
who support or assist them. This section 
applies to all investigations or 
proceedings initiated under the Act or 
this part without regard to the ultimate 
resolution of the underlying allegations. 
Because this section prohibits any act of 
retaliation or coercion in response to an 
individual's effort to exercise rights 
established by the Act and this part [or 
to support the efforts of another 
individual), the section applies not only 
to public accommodations that are 
otherwise subject to this part, but also 
to individuals other than public 
accommodations or to public entities. 
For example, it would be a violation of 
the Act and this part for a private 
individual, e.g., a restaurant customer, to 
harass or intimidate an individual with 
a disability in an effort to prevent that 
individual from patronizing the 
restaurant. It would, likewise, be a 
violation of the Act and this part for a 
public entity to take adverse action 
against an employee who appeared as a 
witness on behalf of an individual who 
sought to enforce the Act. 

Section 38.207 Places of Public 
Accommodation Located in Private 
Residences 

A private home used exclusively as a 
residence is not covered by title III 
because it is neither a "commercial 
facility" nor a "place of public 
accommodation." In some situations, 
however, a private home is not used 
exclusively as a residence, but houses a 
place of public accommodation in all or 
part of a home (e.g., an accountant who 
meets with his or her clients at his or her 
residence). Section 36.Z07(a) provides 
that those portions of the private 
residence used In the operation of the 
place of public accommodation are 
covered by this part. 

For instance, a home or a portion of a 
home may be used as a day care center 
during the day and a residence at night. 
If all parts of the house are used for the 
day care center, then the entire 
residence is a place of public 
accommodation because no part of the 

house is used exclusively as a residence, 
If an accountant uses one room in the 
house solely as his or her professional 
office, then a portion of the house is 
used exclusively as a place of public 
accommodation and a portion is used 
exclusively as a residence. Section 
36.207 provides that when a portion of a 
residence is used exclusively as a 
residence, that portion is not covered by 
this part. Thus, the portions of the 
accountant's house, other than the 
professional office and areas and spaces 
leading to it, are not covered by this 
part. All of the requirements of this rule 
apply to the covered portions, including 
requirements to make reasonable 
modifications in policies, eliminate 
discriminatory eligibility criteria, take 
readily achievable measures to remove 
barriers or provide readily achievable 
alternatives (e.g., making house calls), 
provide auxiliary aids and services and 
undertake only accessible new 
construction and alterations. 

Paragraph [b) was added in response 
to comments that sought clarification on 
the extent of coverage of the private 
residence used as the place of public 
accommodation. The final rule makes 
clear that the place of accommodation 
extends to all areas of the home used by 
clients and customers of the place of 
public accommodation. Thus, the ADA 
would apply to any door or entry way, 
hallways. a restroom, if used by 
customers and clients; and any other 
portion of the residence, interior or 
exterior, used by customers or clients of 
the public accommodation. This 
interpretation is simply an application of 
the general rule for all public 
accommodations, which extends 
statutory requirements to all portions of 
the facility used by customers and 
clients, including, if applicable, 
restrooms, hallways, and approaches to 
the public accommodation. As with 
other public accommodations, barriers 
·at the entrance and on the sidewalk 
leading up to the public accommodation, 
if the sidewalk is under the control of 
the public accommodation, must be 
removed if doing so is readily 
achievable. 

The Department recognizes that many 
businesses that operate out of personal 
residences are quite small, often 
employing only the homeowner and 
having limited total revenues. In these 
circumstances the effect of ADA 
coverage would likely be quite minimal. 
For example, because the obligation to 
remove existing architectural barriers is 
limited to those that are easily 
accomplishable without much difficulty 
or expense (see § 36.304), the range of 
required actions would be quite modest. 
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It might not be readily achievable for 
such a place of public accommodation to 
remove any existing barriers. If it is not 
readily achievable to remove existing 
architectural barriers, a public 
accommodation located in a private 
residence may meet its obligations 
under the Act and this part by providing 
its goods or services to clients or 
customers with disabilities through the 
use of alternative measures, including 
delivery of goods or services in the 
home of the customer or client, to the 
extent that such alternative measures 
are readily achievable (See § 36.305). 

Some commenter& asked for 
clarification as to how the new 
construction and alteration standards of 
subpart D will apply to residences. The 
new construction standards only apply 
to the extent that the residence or 
portion of the residence was designed or 
intended for use as a public 
accommodation. Thus, for example, if a 
portion of a home is designed or 
constructed for use exclusively as a 
lawyer's office or for use both as a 
lawyer's office and for residential 
purposes, then it must be designed in 
accordance with the new construction 
standards in the appendix. Likewise, if a 
homeowner is undertaking alterations to 
convert all or part of his residence to a 
place of public accommodation, that 
work must be done in compliance with 
the alterations standards in the 
appendix. 

The preamble to the proposed rule 
addressed the applicable requirements 
when a commercial facility la located in 
a private residence. That situation la 
now addressed In§ 36.401(b) of subpart 
D. 
Section 38.208 Direct Threat 

Section 36.208(a) implements section 
302(b)(3) of the Act by providing that 
this part does not require a public 
accommodation to permit an Individual 
to participate In or benefit from the 
goods, services, facilities, privileges, 
advantages and accommodations of the 
public accommodation, If that Individual 
poses a direc~ threat to the health or 
safety of others. Thia section la 
unchanged from the proposed rule. 

The Department received a significant 
number of comments on this section. 
Commenters representing individuals 
with disabilities generally supported this 
provision, but suggested revisions to 
further limit its application. Commenters 
representing public accommodations 
generally endorsed modifications that 
would permit a public accommodation 
to exercise its own judgment in 
determining whether an individual 
poses a direct threat. 

The inclusion of this provision Is not 
intended to imply that persona with 
disabilities pose risks to others. It is 
intended to addresa concerns that may 
arise in this area. It establishes a strict 
standard that must be met before 
denying service to an indiVidual with a 
disability or excluding that individual 
from participation. 

Paragraph (b) of this section explains 
that a "direct threat" is a significant risk 
to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids "and 
services. Thia paragraph codifies the 
standard first applied by the Supreme 
Court in School Board of Nassau County 
v. Arline, 480 U.S. 273 (1987), in which 
the Court held that an individual with a 
contagious disease may be an 
"individual with handicaps" under 
section 504 of the Rehabilitation Act. In 
Arline, the Supreme Court recognized 
that there is a need to balance the 
interests of people with disabilities 
against legitimate concerns for public 
safety. Although persons with 
disabilities are generally entitled to the 
protection of this part, a person who 
poses a significant risk to others may be 
excluded if reasonable modifications to 
the public accommodation's policies, 
practices, or procedures will not 
eliminate that risk. The determination 
that a person poses a direct threat to the 
health or safety of others may not be 
baaed on generalizations or stereotypes 
about the effects of a particular 
disability: It must be based on an 
individual aaaeaament that conforms to 
the requirements of paragraph (c) of this 
section. 

Pai:agraph (c) establishes the teat to 
use In determining whether an 
individual poses a direct threat to the 
health or safety of others. A public 
accommodation la required to make an 
Individualized aaaesament, baaed on 
reasonable judgment that relies on 
current medical evidence or on the beat 
available objective evidence, to 
determine: The nature, duration, and 
severity of the risk: the probability that 
the potential Injury will actually occur: 
and whether reasonable modifications 
of policies, practices, or procedures will 
mitigate the risk. This is the teat 
established by the Supreme Court in 
Arline. Such an inquiry is essential if the 
law is to achieve its goal of protecting 
disabled individuals from discrimination 
based on prejudice, stereotypes, or 
unfounded fear, while giving appropriate 
weight to legitimate concerns, such as 
the need to avoid exposing others to 
significant health and safety risks. 
Making this assessment will not usually 

require the services of a physician. 
Sources for medical knowledge include 
guidance from public health authorities, 
such as the U.S. Public Health Service, 
the Centers for Disease Control, and the 
National Institutes of Health, including 
the National Institute of Mental Health. 

Many of the commenter& sought 
clarification of the inquiry requirement. 
Some suggested that public 
accommodations should be prohibited 
from making any Inquiries to determine 
if an individual with a disability would 
pose a direct threat to other persona. 
The Department believes that to 
preclude all such inquiries would be 
inappropriate. Under§ 36.301 of this 
part, a public accommodation is 
permitted to establish eligibility criteria 
neceHary for the safe operation of the 
place of public accommodation. Implicit 
in that right is the right to ask if an 
Individual meets the criteria. However, 
any eligibility or safety standard 
established by a public accommodation 
must be baaed on actual risk, not on 
speculation or stereotypes: it must be 
applied to all clients or customers of the 
place of public accommodation; and 
inquiries must be limited to matters 
necessary to the application of the 
standard. 

Some commenters suggested that the 
teat established in the Arline decision, 
which was developed in the context of 
an employment case, is too stringent to 
apply in a public accommodations 
context where interaction between the 
public accommodation and its client or 
customer is often very brief. One 
suggested alternative was to permit 
public accommodations to exercise 
"good faith" judgment in determining 
whether an individual poses a direct 
threat, particularly when a public 
accommodation la dealing with a client 
or customer engaged In disorderly or 
disruptive behavior. 

The Department believes that the 
ADA clearly requires that any 
determination to exclude an Individual 
from participation must be baaed on an 
objective standard. A public 
accommodation may establish neutral 
eligibility criteria as a condition of 
receiving its goods or services. As long 
as these criteria are necessary for the 
safe provision of the public 
accommodation's goods and services 
and applied neutrally to all clients or 
customers, regardless of whether they 
are individuals with disabilities, a 
person who is unable to meet the 
criteria may be excluded from 
participation without inquiry into the 
underlying reason for the inability to 
comply. In places of public 
accommodation such as restaurants, 
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theaters, or hotels, where the contact 
between the public accommodation and 
its clients is transitory, the uniform 
application of an eligibility standard 
precluding violent or disruptive behavior 
by any client or customer should be 
sufficient to enable a public 
accommodation to conduct its business 
in an orderly manner. 

Some other commenters asked for 
clarification of the application of this 
provision to persons. particularly 
children, who have short-term, 
contagious illnesses, such as fevers, 
influenza. or the common cold. It is 
common practice in schools and day 
care settings to exclude persons with 
such illnesses until the symptoms 
subside. The Department believes that 
these commenters misunderstand the 
scope of this rule. The ADA only 
prohibits discrimination against an 
individual with a disability. Under the 
ADA and this part. a "disability" is 
defined as a physical or mental 
impairment that substantially limits one 
or more major life activities. Common, 
short-term illnesses that predictably 
resolve themselves within a matter of 
days do not "substantially limit" a 
major life activity; therefore, it is not a 
violation of this part to exclude an 
individual from receiving the services of 
a public accommodation because of 
such transitory illness. However, this 
part does apply to persons who have 
long-term illnesses. Any determination 
with respect to a person who has a 
chronic or long-term illness must be 
made in compliance with the 
requirements of this section. 

Section 36.209 Illegal Use of Drugs 

Section 36.209 effectuates section 510 
of the ADA. which clarifies the Act's 
application to people who use drugs 
illegally. Paragraph (a) provides that this 
part does not prohibit discrimination 
based on an individual's current illegal 
use of drugs. 

The Act and the regulation distinguish 
between illegal use of drugs and the 
legal use of substances, whether or not 
those substances are "controlled 
substances," as defined in the 
Controlled Substances Act (21 U.S.C. 
812). Some controlled substances are 
prescription drugs that have legitimate 
medical uses. Section 36.209 does not 
affect use of controlled substances 
pursuant to a valid prescription, under 
supervision by a licensed health care 
professional, or other use that is 
authorized by the Controlled Substances 
Act or any other provision of Federal 
law. It does apply to illegal use of those 
substances, as well as to illegal use of 
controlled substances that are not 
prescription drugs. The key question is 

whether the individual's use of the 
substance is illegal, not whether the 
substance has recognized legal uses. 
Alcohol is not a controlled substance, so 
use of alcohol is not addressed by 
§ 36.209. Alcoholics are individuals with 
disabilities, subject to the protections of 
the statute. 

A distinction is also made between 
the use of a substance and the statue of 
being addicted to that substance. 
Addiction is a disability. and addicts are 
individuals with disabilities protected 
by the Act. The protection, however, 
does not extend to actions based on the 
illegal use of the substance. In other 
words, an addict cannot use the fact of 
his or her addiction as a defense to an 
action based on illegal use of drugs. Thie 
distinction is not artificial. Congress 
intended to deny protection to people 
who engage in the illegal use of drugs, 
whether or not they are addicted, but to 
provide protection to addicts so long as 
they are not currently using drugs. 

A third distinction is the difficult one 
between current use and former use. 
The definition of "current illegal use of 
drugs" in § 36.104. which is based on the 
report of the Conference Committee, 
H.R. Conf. Rep. No. 596, 101st Cong., 2d 
Sess. 64 (1990), is "illegal use of drugs 
that occurred recently enough to justify 
a reasonable belief that a person's drug 
use is current or that continuing use is a 
real and ongoing problem." 

Paragraph (a)(2)(i) specifies that an 
individual who has successfully 
completed a supervised drug 
rehabilitation program or has otherwise 
been rehabilitated successfully and who 
is not engaging in current illegal use of 
drugs is protected. Paragraph (a)(2)(ii) 
clarifies that an individual who is 
currently participating in a supervised 
rehabilitation program and is not 
engaging in current illegal use of drugs is 
protected. Paragraph (a)(2)(iii] provides 
that a person who is erroneously 
regarded as engaging in current illegal 
use of drugs, but who is not engaging in 
such use, is protected. 

Paragraph (b] provides a limited 
exception to the exclusion of current 
illegal users of drugs from the 
protections of the Act. It prohibits denial 
of health services, or services provided 
in connection with drug rehabilitation, 
to an individual on the basis of current 
illegal use of drugs, if the individual is 
otherwise entitled to such services. As 
explained further in the discussion of 
§ 36.302, a health care facility that 
!!!lecializes in a particular type of 
treatment, such as care of burn victims, 
is not required to provide drug 
rehabilitation services, but it cannot 
refuse to treat an individual's burns on 

the grounds that the individual is 
illegally using drugs. 

A commenter argued that health care 
providers should be permitted to use 
their medical judgment to postpone 
discretionary medical treatment of 
individuals under the ln..fJ.uence of 
alcohol or drugs. The regulation permits 
a medical practitioner to take into 
account an individual's use of drugs in 
determining appropriate medical 
treatment. Section 36.209 provides that 
the prohibitions on discrimination in this 
part do not apply when the public 
accommodation acts on the basis of 
current illegal use of drugs. Although 
those prohibitions do apply under 
paragraph (b), the limitations 
established under this part also apply. 
Thus, under § 36.208, a health care 
provider or other public accommodation 
covered under § 36.209(b) may exclude 
an individual whose current illegal use 
of drugs poses a direct threat to the 
health or safety of others, and, under 
§ 36.301, a public accommodation may 
impose or apply eligibility' criteria that 
are necessary for the provision of the 
services being offered, and may impose 
legitimate safety requirements that are 
necessary for safe operation. These 
same limitations also apply to 
individuals with dieabilitiell who use 
alcohol or prescription drugs. The 
Department believes that these 
provisions address this commenter's 
concerns. 

Other commenter& pointed out that 
abstention from the use of drugs is an 
essential condition for participation in 
some drug rehabilitation programs, and 
may be a necessary requitement in 
inpatient or residential settings. The 
Department believes that this comment 
is well-founded. Congress clearly did 
not intend to exclude from drug 
treatment programs the very individuals 
who need such programs because of 
their use of drugs. In such a- situation, 
however, once an individual has been 
admitted to a program, abstention may 
be a neceBBary and appropriate 
condition to continued participation. 
The final rule therefore provides that a 
drug rehabilitation or treatment program 
may deny participation to individuals 
who use drugs while they are in the 
program. 

Paragraph (c) expreBBes CongreBB' 
intention that the Act be neutral with 
respect to testing for illegal use of drugs. 
Thie paragraph implements the 
provision in section 510(b] of the Act 
that allows entities "to adopt or 
administer reasonable policies or 
procedures, inc~udins but not limited to 
drug testing," that ensure an individual 
who i.s participating in a supervised 
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rehabilitation program, or who has 
completed such a program or otherwise 
been rehabilitated successfully, is no 
longer engaging in the illegal use of 
drugs. Paragraph (c) is not to be 
construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs. 

Paragraph (c) of§ 36.209 clarifies that 
it is not a violation of this part to adopt 
or administer reasonable policies or 
procedures to ensure that an individual 
who formerly engaged in the illegal use 
of drugs is not currently engaging in 
illegal use of drugs. Any such policies or 
procedures must, of course, be 
reasonable, and must be designed to 
identify accurately the illegal use of 
drugs. This paragraph does not 
authorize inquiries, tests, or other 
procedures that would disclose use of 
substances that are not controlled 
substances or are taken under 
supervision by a licensed health care 
professional, or other uses authorized by 
the Controlled Substances Act or other 
provisions of Federal law, because such 
uses 11.re not Included in the definition of 
"Illegal use of drugs." . 

One commenter argued that the rule 
should permit testing for lawful use of 
prescription drugs, but most favored the 
explanation that tests niust be limited to 
unlawful use in order to avoid revealing 
the use of preicriptlon medicine used to 
treat disabilities. Tests revealing legal 
use of prescription drugs might violate 
the prohibition in § 36.301 of attempts to 
unnecessarily identify the existence of a 
disability. 

Section 36.210 Smoking 
Section 36.210 restates the 

clarification in section 501(b) of the Act 
that the Act does not preclude the 
prohibition of, or imposition of 
restrictions on, smoking. Some 
commenters argued that§ 36.210 does 
not go far enough, and that the 
regulation should prohibit smoking in all 
places of public accommodation. The 
reference to smoking in section 501 
merely clarifies that the Act does not 
require public accommodations to 
eccom1 .ivdate smokers by permitting 
them lo smoke in places of public 
accommodations. 

Section 36.211 Maintenance of 
Accessible Features 

Section 36.211 provides that a public 
accommodation shall maintain in 
operable working condition those 
features of facilities and equipment that 
are required to be readily accessible to 
and usable by persons with disabilities 
by the Act or this part. The Act requires 
that, to the maximum extent feasible, 
facilities must be accessible to, and 

usable by, individuals with disabilities. 
This section recognizes that ii is not 
sufficient to provide features such as 
accessible routes, elevators, or ramps, if 
those features are not maintained in a 
manner that enables individuals with 
disabilities to use them. Inoperable 
elevators, locked accessible doors, or 
"accessible" routes that are obstructed 
by furniture, filing cabinets, or potted 
plants are neither "accessible to" nor 
"usable by" individuals with 
disabilities. 

Some commenters objected that this 
section appeared to establish an 
absolute requirement and suggested that 
language from the preamble be included 
in the text of the regulation. It is, of 
course, impossible to guarantee that 
mechanical devices will never fail to 
operate. Paragraph (b) of the final 
regulation provides that this section 
does not prohibit isolated or temporary . 
interruptions in service or access due to 
maintenance or repairs. This paragraph 
is intended to clarify that temporary 
obstructions or Isolated Instances of 
mechanical failure would not be 
considered violations of the Act or this 
per.I. However. allowing obstructions or 
"out of service" equipment to persist 
beyond e reasonable period of time 
would violate this pert, es would 
repeated mechanical failures due to 
improper or inadequate maintenance. 
Failure of the public accommodation to 
ensure that accessible routes are 
properly maintained and free of 
obstructions, or failure to arrange 
prompt repair of inoperable elevators or 
other equipment intended to provide 
access, would also violate this part. 

Other commenters requested that this 
section be expanded to include specific 
requirements for inspection end 
maintenance of equipment, for training 
staff in the proper operation of 
equipment, and for maintenance-of 
specific items. The Department believes 
that this section properly establishes the 
general requirement for maintaining 
ac.::ess and that further, more detailed 
requirements are not necessary. 

Section 36.212 Insurance 
The Department received numerous 

comments on proposed § 36.212. Most 
supported the proposed regulation but 
felt that it did not go far enough in 
protecting individuals with disabilities 
and persons associated with them from 
discrimination. Many commenters 
argued that language from the preamble 
to the proposed regulation should be 
included in the text of the final 
regulation. Other commenters argued 
that even that language was not strong 
enough, and that more stringent 
standards should be established. Only a 

few commenlers argued that the Act 
does not apply to insurance 
underwriting practices or the terms of 
insurance contracts. These commenlers 
cited language from the Senate 
committee report (S. Rep. No. 116, 101st 
Cong., lei Sees., at 84-86 (1989) 
(hereinafter "Senate report")), indicating 
that Congress did not intend lo affect 
existing. insurance practices. 

The Department has decided lo adopt 
the language of the proposed rule 
without change. Sections 36.212 (a) and 
(b) restate section 501(c) of the Act, 
which provides that the Act shall not be 
construed to restrict certain insurance 
practices on the part of insurance 
companies and employers, as long as 
such practices are not used to evade the 
purposes of the Act. Section 36.212( c) is 
a specific application of§ 38.202(a), 
which prohibits denial of participation 
on the basis of disability. It provides 
that a public accommodation may not 
refuse to serve an individual with a 
disability because of limitations on 
coverage or rates in its insurance 
policies (see Judiciary report at 58). 

Many commenters supported the 
requirements of I 36.212(c) in the 
proposed rule because it eddreBSed en 
Important reason for denial of services 
by public accommodations. One 
commenter argued that services could 
be denied if the insurance coverage 
required exclusion of people whose 
_disabilities were reasonably related to 
the risks involved in that particular 
piece of public accommodation .. 
Sections 36.208 and 36.301 establish 
criteria for denial of participation on the 
basis of legitimate safety concerns. This 
paragraph does not prohibit 
considewtion of such concerns in 
insurance policies, but provides that any 
exclusion on the b~is of disability must 
be based on the permissible criteria, 
rather than on the terms of the insurance 
contract. 

Language in the committee reports 
indicates that Congress intended to 
reach h\suraoce practices by prohibiting 
differential treatment of individuals with 
disabilities in insurance offered by 
public accommodations unless the 
differences are justified. "Under the 
ADA, a person with a disability cannot 
be denied insurance or be subject lo 
different terms or conditions of 
insurance based on disability alone, if 
the disability does not pose increased 
risks" (Senate report at 84; Education 
and Labor report al 136). Section 501(c) 
(1) of the Act was intended to 
emphasize that "insurers may continue 
to sell to and underwrite individuals 
applying for life, health, or other 
insurance on an individually 
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underwritten basis, or to service such 
insurance products, so long as the 
standards used are based on sound 
actuarial data and not on speculation" 
(Judiciary report at 70 (emphasis added); 
see also Senate report at 85; Education 
and Labor report at 137). 

The committee reports indicate that 
underwriting and classification of risks 
must be "based on sound actuarial 
principles or be related to actual or 
reasonably anticipated experience" 
(see, e.g., Judiciary report at 71). 
Moreover, "while a plan which limits 
certain kinds of coverage based on 
classification of risk would be allowed 
* * *, the plan may not refuse to insure, 
or refuse to continue to insure, or limit 
the amount, extent, or kind of coverage 
available to an individual, or charge a 
different rate for the same coverage 
solely because of a physical or mental 
impairment, except where the refusal, 
limitation, or rate differential is based 
on sound actuarial principles or is 
related to actual or reasonably 
anticipated experience" (Senate report 
at 86; Education and Labor report at 
13~37; Judiciary report at 71). The ADA, 
therefore, does not prohibit use of 
legitimate actuarial considerations to 
justify differential treatment of 
Individuals with disabilities In 
insurance. 

The committee reports provide some 
guidance on how nondiscrimination 
principles in the disability rights area 
relate to insurance practices. For 
example, a person who Is blind may not 
be denied coverage based on blindness 
independent of actuarial risk 
classification. With respect to group 
health insurance coverage, an individual 
with a pre-existing condition may be 
denied coverage for that condition for 
the period specified in the policy, but 
cannot be denied coverage for illness or 
injuries unrelated to the pre-existing 
condition. Also, a public 
accommodation may offer insurance 
policies that limit coverage for certain 
procedures or treatments, but may not 
entirely deny coverage to a person with 
a disability. 

The Department requested comment 
on the extent to which data that would 
establish statistically sound correlations 
are available. Numerous commenters 
cited pervasive problems in the 
availability and cost of insurance for 
individuals with disabilities and parents 
of children with disabilities. No 
commenters cited specific data, or 
sources of data, to support specific 
exclusionary practices. Several 
commenters reported that, even when 
statistics are available, they are often 
outdated and do not reflect current 

medical technology and treatment 
methods. Concern was expressed that 
adequate efforts are not made to 
distinguish those individuals who are 
high users of health care from 
individuals in the same diagnostic 
groups who may be low users of health 
care. One insurer reported that "hard 
data and actuarial statistics are not 
available to provide precise numerical 
justifications for every underwriting 
determination," but argued that 
decisions may be based on "logical 
principles generally accepted by 
actuarial science and fully consistent 
with state insurance laws." The 
commenter urged that the Department 
recognize the validity of information 
other than statistical data as a basis for 
insurance determinations. 

The most frequent comment was a 
recommendation that the final 
regulation should require the insurance 
company to provide a copy of the 
actuarial data on which its actions are 
baaed when requested by the applicant. 
Such a requirement would be beyond 
anything contemplated by the Act or by 
Congresa and has therefore not been 
Included In the Department's final rule. 
Because the legislative history of the 
ADA clarifies that different treatment of 
Individuals with disabilities In Insurance 
may be justified by sound actuarial 
data, such actuarial data will be critical 
to any potential litigation on this issue. 
Thia information would presumably be 
obtainable in a court proceeding where 
the insurer's actuarial date was the 
basis for different treatment of persons 
with disabilities. In addition, under 
some State regulatory schemes, insurers 
may have to file such actuarial 
information with the State regulatory 
agency and this information may be 
obtainable at the State level. 

A few commenters representing the 
insurance industry conceded that 
underwriting practices in life and health 
insurance are clearly covered, but 
argued that property and casualty 
insurance are not covered. The 
Department sees. no reason for this 
distinction. Although life and health 
insurance ere the areas where the 
regulation will have its greatest 
application, the Act applies equally to 
unjustified discrimination in all types of 
insurance provided by public 
accommodations. A number of 
commenters, for example, reported 
difficulties in obtaining automobile 
insurance because of their disabilities. 
despite their having good driving 
records. 

Section 36.213 Relationship of Subpart 
8 to Subparts C and D 

This section explains that subpart B 
sets forth the general principles of 
nondiscrimination applicable to all 
entities subject to this regulation, while 
subparts C and D provide guidance on 
the application of this pert to specific 
situations. The specific provisions in 
subparts C and D, including the 
limitations on those provisions, control 
over the general provisions in 
circumstances where both specific and 
general provisions apply. Resort to the 
general provisions of subpart B is only 
appropriate where there are no 
applicable specific rules of guidance in 
subparts C or D. Thia interaction 
between the specific requirements and 
the general requirements operates with 
regard to contractual obligations as 
well. 

One illustration of this principle is its 
application to the obligation of a public 
accommodation to provide accesa to 
services by removal of architectural 
barriers or by alternatives to barrier 
removal. The general requirement, 
established in subpart B by I 36.203, is 
that a public accommodation must 
provide Its services to Individuals with 
disabilities In the most Integrated setting 
appropriate. This general requirement 
would appear to categorically prohibit 
"segregated" seating for persona in 
wheelchairs. Section 36.304, however, 
only requires removal of architectural 
barriers to the extent that removal is 
"readily achievable." If providing access 
to all areas of a restaurant, for example, 
would not be "readily achievable," a 
public accommodation may provide 
access to selected areas only. Also, 
§ 36.305 provides that, where barrier 
removal is not readily achievable, a 
public accommodation may use 
alternative, readily achievable methods 
of making services available, such as 
curbside service or home delivery. Thus, 
in this manner, the specific requirements 
of § § 36.304 and 36.305 control over the 
general requirement of § 36.203. 

Subpart C-Specific Requirements 
In general, subpart C implements the 

"specific prohibitions" that comprise 
. section 302(b)(2) of the ADA. It also 
· addresses the requirements of section 
309 of the ADA regarding examinations 
and courses. 

Section 36.301 Eligibility Criteria 

Section 36.301 of the rule prohibits the 
imposition or application of eligibility 
criteria that screen out or tend to screen 
out an individual with a disability or 
any class of individuals with disabilities 
from fully and equally enjoying any 
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goods, services, facilities, privileges, 
advantages, and accommodations, 
unless such criteria can be shown to be 
neceHary for the provision of the goods, 
services, facilities, privileges, 
advantages, or accommodations being 
offered. This prohibition is based on 
section 302(b)(2)(A)(i) of the ADA. 

It would violate this section to 
establish exclusive or segregative 
eligibility criteria that would bar, for 
example, all persons who are deaf from 
playing on a golf course or all 
individuals with cerebral palsy from 
attending a movie theater, or limit the 
seating of individuals with Down's 
syndrome to only particular areas of a 
restaurant. The wishes, tastes, or 
preferences of other customers may not 
be aHerted to justify criteria that would 
exclude or segregate individuals with 
disabilities. 

Section 36.301 also prohibits attempts 
by a public accommodation to 
unneceHarily identify the existence of a 
disability: for example, it would be a 
violation of this section for a retail store 
to require an individual to state on a 
credit application whether the applica11t 
has epilepsy, mental illness, or any other 
disability, or to inquire unnecessarily 
whether an individual has HIV disease. 

Section 36.301 also prohibits policies 
that unnecessarily impose requirements 
or burdens on individuals with 
disabilities that are not placed on 
others. For example, public 
accommodations may not require that 
an individual with a disability be 
accompanied by an attendant. As 
provided by § 36.306, however, a public 
accommodation is not required to 
provide services of a personal nature 
including assistance in toileting, eating, 
or dressing. 

Paragraph (c) of§ 36.301 provides that 
public accommodations may not place a 
surcharge on a particular individual 
with a disability or any group of 
individuals with disabilities to cover the 
costs of measures, such as the provision 
of auxiliary aids and services, barrier 
removal, alternatives to barrier removal, 
and reasonable modifications in 
policies, practices, and procedures, that 
are required to provide that individual 
or group with the nondiscriminatory 
treatment required by the Act or this 
part. 

A number of commenters inquired as 
to whether deposits required for the use 
of auxiliary aids, such as assistive 
listening devices, are prohibited 
surcharges. It is the Department's view 
that reasonable, completely refundable, 
deposits are not to be considered 
surcharges prohibited by this section. 
Requiring deposits is an important 
means of ensuring the availability of 

equipment necessary to ensure 
compliance with the ADA. 

Other commenter& sought clarification 
as to whether § 36.301(c) prohibits 
professionals from charging for the 
additional time that it may take in 
certain cases to provide services to an 
individual with disabilities. The 
Department does not intend § 36.301(c) 
to prohibit profP.ssionals who bill on the 
basis of time from charging individuals 
with disabilities on that basis. However, 
fees may not be charged for the 
provision of auxiliary aids and services, 
barrier removal, alternatives to barrier 
removal, reasonable modifications in 
policies, practices, and procedures, or 
any other measures necessary to ensure 
compliance with the ADA. 

Other commenters inquired as to 
whether day care centers may charge 
for extra services provided to 
individuals with disabilities. As stated 
above, § 36.302(c) is intended only to 
prohibit charges for measures necessary 
to achieve compliance with the ADA. 

Another commenter asserted that 
charges may be assessed for home 
delivery provided as an alternative to 
barrier removal under § 36.305, when 
home delivery is provided to all 
customers for a fee. Charges for home 
delivery are permissible if home 
delivery is not considered an alternative 
to barrier removal. If the public 
accommodation offers an alternative, 
such as curb, carry-out, or sidewalk 
service for which no surcharge is 
assessed, then it may charge for home 
delivery in accordance with its standard 
pricing for home delivery. 

In addition, § 36.301 prohibits the 
imposition of criteria that "tend to" 
screen out an individual with a 
disability. This concept, which is 
derived from current regulations under 
section 504 (see, e.g., 45 CFR 84.13), 
makes it discriminatory to impose 
policies or criteria that, while not 
creating a direct bar to individuals with 
disabilities, indirectly prevent or limit 
their ability to participate. For example, 
requiring presentation of a driver's 
license as the sole means of 
Identification for purposes of payill8 by 
check would violate this section in 
situations where, for example, 
individuals with severe vision 
impairments or developmental 
disabilities or epilepsy are ineligible to 
receive a driver's license and the use of 
ari alternative means of identification, 
such as another photo I.D. or credit card, 
is feasible. 

A public accommodation may, 
however, impose neutral rules and 
criteria that screen out, or tend to screen 
out, individuals with disabilities, if the 
criteria are necessary for the safe 

operation of the public accommodation. 
Examples of safety qualifications that 
would be justifiable in appropriate 
circumstances would include height 
requirements for certain amusement 
park rides or a requirement that all 
participants in a recreational rafting 
expedition be able to meet a necessary 
level of swimming proficiency. Safety 
requirements must be based on actual 
risks and not on speculation, 
stereotypes, or generalizations about 
individuals with disabilities. 

Section 38.302 Modifications in 
Policies, Practices, or Procedures 

Section 36.302 of the rule prohibits the 
failure to make reasonable 
modifications in policies, practices, and 
procedures when such modifications 
may be necessary to afford any goods, 
services, facilities, privileges, 
advantages, or accommodations, unless 
the entity can demonstrate that making 
such modifications would fundamentally 
alter the nature of such goods, services, 
facilities, privileges, advantages, or 
accommodations. This prohibition is 
based on section 302(b)(2)(A)(ii) of the 
ADA. 

For example, a parking facility would 
be required to modify a rule barring all 
vans or all vans with raised roofs, if an 
individual who uses a wheelchair­
accessible van wishes to park in that 
facility, and if overhead structures are 
high enough to accommodate the height 
of the van. A department store may 
need to modify a policy of only 
permitting one person at a time in a 
dressing room, if an individual with 
mental retardation needs and requests 
assistance in dressing from a 
companion. Public accommodations 
may need to revise operational policies 
to ensure that services are available to 
individuals with disabilities. For 
instance, a hotel may need to adopt a 
policy of keeping an accessible room 
unoccupied until an individual with a 
disability arrives at the hotel, assuming 
the individual has properly reserved the 
room. 

One example of application of this 
principle is specifically included in a 
new§ 36.302(d) on check-out aisles. 
That paragraph provides that a store 
with check-out aisles must ensure that 
an adequate number of accessible 
check-out aisles is kept open during 
store hours, or must otherwise modify 
its policies and practices, in order to 
ensure that an equivalent level of 
convenient service is provided to 
individuals with disabilities as is 
provided to others. For example, if only 
one check-out aisle is accessible, and it 
is generally used for express service, 
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one way of providing equivalent service 
is to allow persons with mobility 
impairments to make all of their 
purchases at that aisle. This principle 
also applies with respect to other 
accessible elements and services. For 
example, a particular bank may be in 
compliance with the accessibility 
guidelines for new construction 
incorporated in appendix A with respect 
to automated teller machines (ATM) at a 
new branch office by providing one 
accessible walk-up machine at that 
location, even though an adjacent walk­
up A TM is not accessible and the drive­
up ATM is not accessible. However, the 
bank would be in violation of this 
section if the accessible ATM was 
located in a lobby that was locked 
during evening hours while the drive-up 
ATM was available to customers 
without disabilities during those same 
hours. The bank would need to ensure 
that the accessible ATM was available 
to customers during the hours that any 
of the other ATM's was available. 

A number of commenter& inquired as 
to the relationship between this section 
and § 36.307, "Accessible or special 
goods." Under § 36.307, a public 
accommodation is not required to alter 
its inventory to include accessible or 
special goods that are designed for, or 
facilitate use by, individuals with 
disabilities. The rule enunciated in 
§ 36.307 is consistent with the 
"fundamental alteration" defense to the 
reasonable modifications requiremant of 
§ 36.302. Therefore, § 36.302 would not 
require the inventory of goods provided 
by a public accommodation to be 
altered to Include goods with 
accessibility features. For example, 
I 36.302 would not require a bookstore 
to stock Brallled books or order Brailled 
books, If it does not do so In the normal 
course of its business. 

The rule does not require 
modifications to the legitimate areas of 
specialization of service providers. 
Section 36.302(b) provides that a public 
accommodation may refer an individual 
with a disability to another public 
accommodation, If that individual is 
seeking, or requires, treatment or 
services outside of the referring public 
accommodation's area of specialization, 
and if, in the normal course of its 
operations, the referring public 
accommodation would make a similar 
referral for an individual without a 
disability who seeks or requires the 
same treatment or services, 

For example, it would not be 
discriminatory for a physician who 
specializes only in bum treatment to 
refer an individual who is deaf to 
another physician for treatment of an 

injury other than a burn injury. To 
require a physician to accept patients 
outside of his or her specialty would 
fundamentally alter the nature of the 
medical practice and, therefore, not be 
required by this section. 

A clinic specializing exclusively in 
drug rehabilitation could similarly 
refuse to treat a person who is not a 
drug addict, but could not refuse to treat 
a person who is a drug addict simply 
because the patient tests positive for 
HIV. Conversely, a· clinic that 
specializes In the treatment of 
individuals with HIV could refuse to 
treat an individual that does not have 
HIV, but could not refuse to treat a 
person for HIV infection simply because 
that person is also a drug addict. 

Some commenters requested 
clarification as to how this provision 
would apply to situations where 
manifestations of the disability in 
question, itself, would raise 
complications requiring the expertise of 
a different practitioner. It is not the 
Department's intention in § 36.302(b) to 
prohibit a physician from referring an 
individual with a disability to another 
physician, if the disability itself creates 
specialized complications for the 
patient's health that the physician lacks 
the experience or knowledge to address 
(see Education and Labor report at 106). 

Section 36.302(c)(l) requires that a 
public accommodation modify its 
policies, practices, or procedures to 
permit the use of a service animal by an 
individual with a disability in any area 
open to the general public. The term 
"service animal" la defined In § 36.104 to 
Include guide dogs, signal dogs, or any 
other animal Individually trained to 
provide assistance to an Individual with 
a disability. 

A number of commenters pointed to 
the difficulty of making the distinction 
required by the proposed rule between 
areas open to the general public and 
those that are not. The ambiguity and 
uncertainty surrounding these 
provisions has led the Department to 
adopt a single standard for all public 
accommodations. 

Section 36.302(c)(l) of the final rule 
now provides that "[g]enerally, a public 
accommodation shall modify policies, 
practices, and procedures to permit the 
use of a service animal by an individual 
with a disability." This formulation 
reflects the general intent of Congress 
that public accommodations take the 
necessary steps to accommodate service 
animals and to ensure that individuals 
with disabilities are not separated from 
their service animals. It is intended that 
the broadest feasible access be provided 
to service animals in all places of public 

accommodation, including movie 
theaters, restaurants, hotels, retail 
stores, hospitals, and nursing homes 
(see Education and Labor report at 106; 
Judiciary report at 59). The section also 
acknowledges, however, that, in rare 
circumstances, accommodation of 
service animals may not be required 
because a fundamental alteration would 
result in the nature of the goods, 
services, facilities, privileges, or 
accommodations offered or provided, or 
the safe operation of the public 
accommodation would be jeopardized. 

As specffied in § 36.302(c)(2), the rule 
does not require a public 
accommodation to supervise or care for 
any service animal. If a service animal 
must be separated from an individual 
with a disability in order to avoid a 
fundamental alteration or a threat to 
safety, it is the responsibility of the 
individual with the disability to arrange 
for the care and supervision of the 
animal during the period of separation. 

A museum would not be required by 
§ 36.302 to modify a policy barring the 
touching of delicate works of art in 
order to enhance the participation of 
individuals who are blind, if the 
touching threatened the integrity of the 
work. Damage to a museum piece would 
clearly be a fundamental alteration that 
.is not required by this section. 

Section 36.303 Auxiliary Aids and 
Services. 

Section 36.303 of the final rule 
requires a public accommodation to take 
such steps as may be necessary to 
ensure that no Individual with a 
disability la excluded, denied services, 
segregated or otherwise treated 
differently than other Individuals 
because of the absence of auxiliary aide 
and services, unless the public 
accommodation can demonstrate that 
taking such steps would fundamentally 
alter the nature of the goods, services, 
facilities, advantages, or 
accommodations being offered or would 
result In an undue burden. This 
requirement Is based on section 
302(b)(2)(A)(ill} of the ADA. 

Implicit in this duty to provide 
auxiliary aide and services is the 
underlying obligation of a public 
accommodation to communicate 
effectively with itc customers, clients, 
patients, or participants who have 
disabilities affecting hearing, vision, or 
speech. To give emphasis to this 
underlying obligation, § 36.303(c) of the 
rule incorporate8 language derived from 
section 504 regulations for federally 
conducted programs (see e.g., 28 CFR 
39.160(a)) that requires that appropriate 
auxiliary aids and services be furnished 
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to ensure that communication with 
persons with disabilities is as effective 
as communication with others. 

Auxiliary aids and services include a 
wide range of services and devices for 
ensuring effective communication. Use 
of the most advanced technology is not 
required so long as effective 
communication is ensured. The 
Department's proposed§ 36.303(b) 
provided a list of examples of auxiliary 
aids and services that was taken from 
the definition of auxiliary aids and 
services in section 3(1) of the ADA and 
was supplemented by examples from 
regulations implementing section 504 in 
federally conducted programs (eeti e.g., 
28 CFR 39.103). A substantial number of 
commenter& suggested that additional 
examples be added to this list. The 
Department has added several items to 
this list but wishes to clarify that the list 
is not an all-inclusive or exhaustive 
catalogue of possible or available 
auxiliary aide or services. It is not 
possible to provide an exhaustive list, 
and such an attempt would omit new 
devices that will become available with 
emerging techaology. 

The Department has added videotext 
displays, computer-aided transcription 
services, and open and closed 
captioning to the list of examples. 
Videotext displays have become an 
important means of accessing auditory 
communications through a public 
address system. Transcription 1ervices 
are used to relay aurally delivered 
material almost simultaneously in 
written form to persons who are deaf or 
hard of hearing. This technology is often 
used at conferences, conventions, and 
hearings. While the proposed rule 
expressly included television decoder 
equipment as an auxiliary aid or service, 
it did not mention captioning itself. The 
final rule rectifies tliie omission by 
mentioning both closed and open 
captioning. 

In this section, the Department has 
changed the proposed rule's phrase, 
"orally delivered materials," to the 
phrase, "aurally delivered materials." 
Thia new phrase tracks the language in 
the definition of "auxiliary aids and 
services" in section 3 of the ADA and la 
meant to include nonverbal sounds and 
alarms and computer-generated speech. 

Several persona and organizations 
requested that the Department replace 
the term "telecommunications devices 
for deaf persona" or "TDD'a" with the 
term "text telephone." The Department 
has declined to do ao. The Department la 
aware that the Architectural and 
Transportation Barriere Compliance 
Board has used the phrase "text 
telephone" in lieu of the statutory term 
"TDD" in its final accessibility 

guidelines. Title IV of the ADA, 
however, uses the term 
"Telecommunications Device for the 
Deaf," and the Department believes it 
would be inappropriate to abandon this 
statutory term at this time. 

Paragraph (b)(2) lists examples of aids 
and services for making visually 
delivered materials accessible to 
persons with visual impairments. Many 
commenter& proposed additional 
examples such as eignage or mapping, 
audio description services, secondary 
auditory programs (SAP), telebraillers, 
and reading machines. While the 
Department declines to add these items 
to the list in the regulation, they may be 
considered appropriate auxiliary aids 
and services. 

Paragraph (bl(3) refers to the 
acquisition or modification of equipment 
or devices. For example, tape players 
used for an audio-guided tour of a 
museum exhibit may require the 
addition of Brailled adhesive labels to 
the buttons on a reasonable number of 
the tape players to facilitate their use by 
individuals who are blind. Similarly, 
permanent or portable aesietive listening 
systems for persons with hearing 
impairments may be required at a hote! 
conference center. 

Several commenters suggested the 
addition of current technological 
innovations in microelectronics and 
computerized control systems (e.g., 
voice recognition systems, automatic 
dialing telephones, and infrared elevator 
and light control systems) to the list of 
auxiliary aide and services. The 
Department interprets auxiliary aids 
and services as those aids and services 
designed to provide effective 
communications, i. e., making aurally 
and visually delivered information 
available to persons with hearing, 
speech, and vision impairments. 
Methods of making services, programs, 
or activities acceBBible to, or usable by, 
individuals with mobility or manual 
dexterity impairments are addressed by 
other sections of this part, including the 
requirements for modifications in 
policies, practices, or procedures 
(I 36.302), the elimination of existing 
architettural barriers (§ 36.304), and the 
provision of alternatives to barriers 
removal (I 36.305). 

Paragraph (b)(4) refers to other similar 
services and actions. Several 
commenter& asked for clarification that 
"similar services and actions" include 
retrieving items from shelves. aSBiatance 
in reaching a marginally accessible seat, 
pushing a barrier aside in order to 
provide an accessible route, or 
assistance in removing a sweater or 
coat. While retrieving an item from a 
shelf might be an "auxiliary aid or 

service" for a blind person who could 
not locate the item without assistance, it 
might be a readily achievable 
alternative to barrier removal for a 
person using a wheelchair who could 
not reach the shelf, or a reasonable 
modification to a self-service policy for 
an individual who lacked the ability to 
grasp the item. (Of course, a store would 
not be required to provide a personal 
shopper.) As explained above, auxiliary 
aids and services are those aids and 
services required to provide effective 
communications. Other forms of 
assistance are more appropriately 
addressed by other provisions of the 
'inal rule. 

The auxiliary aid requirement is a 
flexible one. A public accommodation 
can choose among various alternatives 
as long as the result is effective 
communication. For example, a 
restaurant would not be required to 
provide menus in Braille for patrons 
who are blind, if the waiters in the 
restaurant are made available to read 
the menu. Similarly, a clothing boutique 
would not be required to have Brailled 
price tags if sales personnel provide 
price information orally upon request; 
and a bookstore would not be required 
to make available a sign language 
interpreter, because effective 
communication can be conducted by 
notepad. 

A critical determination is what 
constitutes an effective auxiliary aid or 
service. The Department's proposed rule 
recommended that, in determining what 
auxiliary aid to use, the public 
accommodation consult with an 
individual before providing him or her 
with a particular auxiliary aid or 
service. Thia suggestion sparked a 
significant volume of public comment. 
Many persons with disabilities, 
particularly persons who are deaf or 
hard of hearing, recommended that the 
rule should require that public 
accommodations give "primary 
consideration" to the "expressed 
choice" of an individual with a 
disability. These commenters asserted 
that the proposed rule was inconsistent 
with congressional Intent of the ADA, 
with the Department's proposed rule 
implementing title II of the ADA. and 
with longstanding interpretations of 
section 504 of the Rehabilitation Act. 

Baaed upon a careful review of the 
ADA legislative history, the Department 
believes that Congress did not intend 
under title III to impose upon a public 
accommodation the requirement that it 
give primary consideration to the 
request of the individual with a 
disability. To the contrary, the 
legislative history demonstrates 
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consressional intent to strongly 
encouraae consulting with persons with 
disabilities. In its analysis of the ADA'• 
auxiliary aids requirement for public 
accommodations, the House Education 
and Labor Committee stated that it 
"expects" that "public 
accommodation{•) will consult with the 
fudividual with a disability before 
providing a particular auxiliary aid or 
service" (Education and Labor report at 
107). Some comm.enters also cited a 
different committee statement that used 
mandatory language as evidence of 
legislative intent to require primary 
consideration. However, this statement 
was made in the context of reasonable 
accommodations required by title I with 
respect to employment (Education and 
Labor report at 67). Thus, the 
Department finds that strongly 
encouraging consultation with persons 
with di1abilitie1, in lieu of mandating 
primary consideration of their expressed 
choice, is oonsistent with congressional 
intent. 

The Department wishes to emphasize 
that public accommodations must take 
steps neceS1ary to ensure that an 
individual with a disability will not be 
excluded. denied services, segregated or 
otherwise treated differently from other 
individuals because of the use of 
inappropriate or ineffective auxiliary 
aids. In those situations requiring an 
interpreter, the public accommodations 
must secure the services of a qualified 
interpreter, unleH an undue burden 
would result. 

In the analysis of I 36.303(c) in the 
proposed rule, the Department gave as 
an example the situation where a note 
pad and written materials were 
insufficient to permit effective 
communication in a doctor's office when 
the matter to be decided was whether 
major surgery was necessary. Many 
commenters objected to this statement, 
asserting that it gave the impression that 
only decisions about major surgery 
would merit the provision of a sign 
language interpreter. The statement 
would, as the commenters also claimed, 
convey the impression to other public 
accommodations that written 
communications would meet the 
regulatory requirements in all but the 
most extreme situations. The 
Department, when using the example of 
major surgery, did not intend to limit the 
provision of interpreter services to the 
most extreme situations. 

Other situations may also require the 
use of interpreters to ensure effective 
communication depending on the facts 
of the particular case. It is not difficult 
to imagine a wide range of 
communications involving areas such as 

health, legal matters, and finances that 
would be sufficiently lengthy or complex 
to require an interpreter for effective 
communication. In some situations, an 
effective alternative to use of a notepad 
or an interpreter may be the use. of a 
computer terminal upon which the 
representative of the public 
accommodation and the customer or 
client can exchange typewritten 
messages. 

Section 36.303( d) specifically 
addresses requirements for TDD's. 
Partly because of the availability of 
telecommunications relay services to be 
established under title IV of the ADA. 
§ 36.303(d)(2) provides that a public 
accommodation is not required to use a 
telecommunication device for the deaf 
(TDD) in receiving or making telephone 
calls incident to its operations. Several 
commenters were concerned that relay 
services would not be sufficient to 
provide effective access in a number of 
situations. Commenters argued that 
relay systems (1) do not provide 
effective access to the automated 
systems that require the caller to 
respond by pushing a button on a touch 
tone phone, (2) cannot operate fast 
enough to convey messages on 
answering machines, or to permit a TDD 
user· to leave a recorded message, and 
(3) are not appropriate for calling crisis 
lines relating to such matters as rape, 
domestic violence, child abuse, and 
drugs where confidentiality is a concern. 
The Department believes that it is more 
appropriate for the Federal 
Communications Commission to address 
these issues in its rulemaking under title 
IV. 

A public accommodation is, however, 
required to make a TDD available to an 
individual with impaired hearing or 
speech, if it customarily offers telephone 
service to its customers, clients, 
patients, or participants on more than an 
incidental convenience basis. Where 
entry to a place of public 
accommodation requires use of a 
security entrance telephone, a TDD or 
other effective means of communication 
must be provided for use by an 
individual with impaired hearing or 
speech. 

In other words, individual retail 
stores, doctors' offices, restaurants, or 
similar establishments are not required 
by this section to have TDD's, because 
TDD users will be able to make 
inquiries, appointments, or reservations 
with such establishments through the 
relay system established under title IV 
of the ADA. The public accommodation 
will likewise be able to contact TDD 
users through the relay system. On the 
other hand, hotels, hospitals, and other 

similar establishments that offer 
nondisabled individuals the opportunity 
to make outgoing telephone calls on 
more than an incidental convenience 
basis must provide a TDD on request. 

Section 36.303(e) requires places of 
lodging that provide televisions in five 
or more guest rooms and hospitals to 
provide, upon request, a means for 
decoding closed captions for use by an 
individual with impaired hearing. Hotels 
should also provide a TDD or similar 
device at the front desk in order to take 
calls from guests who use TDD's in their 
rooms. In this way guests with hearing 
impairments can avail themselves of 
such hotel services as making inquiries 
of the front desk and ordering room 
service. The term "hospital" is used in 
its general sense and should be 
interpreted broadly. 

Movie theaters are not required by 
§ 36.303 to present open-captioned films. 
However, other public accommodations 
that impart verbal information through 
soundtracks on films, video tapes, or 
slide shows are required to make such 
information accessible to persons with 
hearing impairments. Captioning is one 
means to make the information 
accessible to individuals with 
disabilities. 

The rule specifies that auxiliary aids 
and services include the acquisition or 
modification of equipment or devices. 
For example, tape players used for an 
audio-guided tour of a museum exhibit 
may require the addition of Brailled 
adhesive labels to the buttons on a 
reasonable number of the tape players 
to facilitate their use by individuals who 
are blind. Similarly, a hotel conference 
center may need to provide permanent 
or portable assistive listening systems 
for persons with hearing impairments. 

As provided in § 36.303(£), a public 
accommodation is not required to 
provide any particular aid or service 
that would result either in a 
fundamental alteration in the nature of 
the goods, services, facilities, privileges, 
advantages, or accommodations offered 
or in an undue burden. Both of these 
statutory limitations are derived from 
existing regulations and caselaw under 
section 504 and are to be applied on a 
case-by-case basis (see, e.g .. 28 CFR 
39.160(d) and Southeastern Community 
College v. Davis. 442 U.S. 397 (1979)). 
Congress intended that "undue burden" 
under § 36.303 and "undue hardship," 
which is used in the employment 
provisions of title I of the ADA. should 
be determined on a case-by-caRe basis 
under the same standards and in light of 
the same factors (Judiciary report at 59). 
The rule. therefore, in accordance with 
the definition of undue hardship in 
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section 101(10) of the ADA, defines 
undue burden as "significant difficulty 
or expense" (see H 36.104 and 
36.303(a)) and requires that undue 
burden be determined in light of the 
factors listed in the definition in 36.104. 

Consistent with regulations 
implementing section 504 in federally 
conducted programs (see, e.g., 28 CFR 
39.160(d)), I 36.303(f) provides that the 
fact that the provision of a particular 
auxiliary aid or service would result in 
an undue burden does not relieve a 
public accommodation from the duty to 
furnish an alternative auxiliary aid or 
service, if available, that would not 
result in such a burden. 

Section 36.303(g) of the proposed rule 
has been deleted from this section and 
included in a new § 36.306. That new 
section continues to make clear that the 
auxiliary aids requirement does not 
mandate the provision of individually 
prescribed devices, such as prescription 
eyeglasses or hearing aids. 

The costs of compliance with the 
requirements of this section may not be 
financed by surcharges limited to 
particular individuals with disabilities 
or any group of individuals with 
disabilities(§ 36.301(c)). 

Section 36.304 Removal of Barriers 
Section 36.304 requires the removal of 

architectural barriers and 
communication barriers that are 
structural in nature in existing facilities, 
where such removal is readily 
achievable, i.e., easily accomplishable 
and able to be carried out without much 
difficulty or expense. This requirement 
is based on section 302(b)(2)(A)(iv) of 
the ADA. 

A number of commenters interpreted 
the phrase "communication barriers that 
are structural in nature" broadly to 
encompass the provision of 
communications devices such as TDD's, 
telephone handset amplifiers, assistive 
listening devices, and digital check-out 
displays. The statute, however, as read 
by the Department, limits the 
application of the phrase 
"communications barriers that are 
structural in nature" to those barriers 
that are an integral part of the physical 
structure of a facility. In addition to the 
communications barriers posed by 
permanent signage and alarm systems 
noted by Congress (see Education and 
Labor report at 110), the Department 
would also include among the 
communications barriers covered by 
§ 36.304 the failure to provide adequate 
sound buffers, and the presence of 
physical partitions that hamper the 
passage of sound waves between 
employees and customers. Given that 
§ 36.304's proper focus is on the removal 

of physical barriers, the Department 
believes that the obligation to provide 
communications equipment and devices 
such as TDD's, telephone handset 
amplifiers, assistive listening devices, 
and digital check-out displays is more 
appropriately determined by the 
requirements for auxiliary aids and 
services under§ 36.303 (see Education 
and Labor report at 107-108). The 
obligation to remove communications 
barriers that are structural in nature 
under § 36.304, of course, is independent 
of any obligation to provide auxiliary 
aids and services under § 36.303. 

The statutory provision also requires 
the readily achievable removal of 
certain barriers in existing vehicles and 
rail passenger cars. This transportation 
requirement is not included In § 36.304, 
but rather in § 36.310(b) of the rule. 

In striking a balance between 
guaranteeing access to individuals with 
disabilities and recognizing the 
legitimate cost concerns of busineBSes 
and other private entities, the ADA 
establishes different standards for 
existing facilities and new construction. 
In existing facilities, which are the 
subject of § 36.304, where retrofitting 
may prove costly, a less rigorous degree 
of accessibility is required than in the 
case of new construction and alterations 
(see H 36.401-36.406) where 
accessibility can be more conveniently 
and economically incorporated in the 
initial stages of design and construction. 

For example, a bank with existing 
automatic teller machines (ATM's) 
would have to remove barriers to the 
use of the ATM's, if it is readily 
achievable to do so. Whether or not it is 
necessary to take actions such as 
ramping a few steps or raising or 
lowering an A TM would be determined 
by whether the actions can be 
accomplished easily and without much 
difficulty or expense. 

On the other hand, a newly 
constructed bank with ATM's would be 
required by § 36.401 to have an A TM 
that is "readily accessible to and usable 
by" persons with disabilities in 
accordance with accessibility guidelines 
incorporated under I 36.406. 

The requirement to remove 
architectural barriers includes the 
removal of physical barriers of any kind. 
For example, § 36.304 requires the 
removal, when readily achievable, of 
barriers caused by the location of 
temporary or movable structures, such 
as furniture, equipment, and display 
racks. In order to provide access to 
individuals who use wheelchairs, for 
example, restaurants may need to 
rearrange tables and chairs, and 
department stores may need to 
reconfigure display racks and shelves. 

As stated in § 36.304(f), such actions are 
not readily achievable to the extent that 
they would result in a significant loss of 
selling or serving space. If the widening 
of all aisles in selling or serving areas is 
not readily achievable, then selected 
widening should be undertaken to 
maximize the amount of merchandise or 
the number of tables accessible to 
individuals who use wheelchairs. 
Access to goods and services provided 
in any remaining inaccessible areas 
must be made available through 
alternative methods to barrier removal, 
as required by § 36.305. 

Because the purpose of title Ill of the 
ADA is to ensure that public 
accommodations are accessible to their 
customers, clients, or patrons (as 
opposed to their employees, who are the 
focus of title I), the obligation to remove 
barriers under I 36.304 does not extend 
to areas of a facility that are used 
exclusively as employee work areas. 

Section 36.304(b) provides a wide­
ranging list of the types of modest 
measures that may be taken to remove 
barriers and that are likely to be readily 
achievable. The list includes examples 
of measures, such as adding raised letter 
markings on elevator control buttons 
and installing flashing alarm lights, that 
would be used to remove 
communications barriers that are 
structural in nature. It is not an 
exhaustive list, but merely an 
illustrative one. Moreover, the inclusion 
of a measure on this list does not mean 
that it is readily achievable in all cases. 
Whether or not any of these measures is 
readily achievable is to be determined 
on a case-by-case basis in light of the 
particular circumstances presented and 
the factors listed in the definition of 
readily achievable(§ 36.104). 

A public accommodation generally 
would not be required to remove a 
barrier to physical access posed by a 
flight of steps, if removal would require 
extensive ramping or an elevator. 
Ramping a single step, however, will 
likely be readily achievable, and 
ramping several steps will in many 
circumstances also be readily 
achievable. The readily achievable 
standard does not require barrier 
removal that requires extensive 
restructuring or burdensome expense. 
Thus, where it is .not readily achievable· 
to do, the ADA would not require a 
restaurant to provide access to a 
restroom reachable only by a flight of 
stairs. 

Like § 36.405, this section permits 
deference to the national interest in 
preserving significant historic structures. 
Barrier removal would not be 
considered "readily achievable'· if it 
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would threaten or destroy the historic 
significance of a building or facility that 
is eligible for listing in the National 
Register of Historic Places under the 
National Historic Preservation Act (16 
U.S.C. 470, et seq.), or is designated as 
historic under State or local law. 

The readily achievable defense 
requires a less deman1ing level of 
exertion by a public accommodation 
than does the undue burden defense to 
the auxiliary aids requirements of 
I 36.303. In that sense, it can be 
characterized as a "lower" standard 
than the undue burden standard. The 
readily achievable defense is also le88 
demanding than the undue hardship 
defense in section 102(b)(5) of the ADA, 
which limits the obligation to make 
reasonable accommodation in 
employment. Berrier removal measures 
that ere not easily eccomplisheble and 
ere not able. to be carried out without 
much difficulty or expense ere not 
required under the readily achievable 
standard, even if they do not impose en 
undue burden or en undue hardship. 

Section 36.304(£)(1) of the proposed 
rule, which stated that "barrier removal 
is not readily achievable if it would 
result in significant loss of profit or 
significant loss of efficiency of 
operation," has been deleted from the 
final rule. Many commenter& objected to 
this provision because it impermissibly 
introduced the notion of profit into a 
statutory standard that did not include 
it. Concern was expressed that, in order 
for an action not to be considered 
readily achievable, a public 
accommodation would inappropriately 
have to show, for example, not only that 
the action could not be done without 
"much difficulty or expense", but that a 
significant loss of profit would result al! 
well. In addition, some commenter& 
asserted use of the word "significant," 
which is used in the definition of undue 
hardship under title I (the standard for 
interpreting the meaning of undue 
burden as a defense to title Ill's 
auxiliary aids requirements) (see 
§§ 36.104, 36.303(£)), blurs the fact that 
the readily achievable standard requires 
a lower level of effort on the part of a 
public accommodation than does the 
undue burden standard. 

The obligation to engage in readily 
achievable barrier removal is a 
continuing one. Over time, barrier 
removal that initially was not readily 
achievable may later be required 
because of changed circumstances. 
Many commenters expressed support for 
the Department's position that the 
obligation to comply with I 36.304 is 
continuing in nature. Some urged that 
the rule require public accommodations 

to assess their compliance on at least an 
annual basis in light of changes in 
resources and other factors that would 
be relevant to determining what barrier 
removal measures would be readily 
achievable. 

Although the obligation to engage in 
readily achievable barrier removal is 
clearly a continuing duty, the 
Department has declined to establish 
any independent requirement for an 
annual a88e88ment or self-evaluation. It 
is best left to the public 
accommodations subject to I 36.304 to 
establish policies to e88e88 compliance 
that ere appropriate to the particular 
circumstances faced by the wide range 
of public accommodations covered by 
the ADA. However, even in the absence 
of en explicit regulatory requirement for 
periodic self-evaluations, the 
Department still urges public 
accommodations to establish 
procedures for an ongoing assessment of 
their compliance with the ADA's barrier 
removal requirements. The Department 
recommends that this process include 
appropriate consultation with 
individuals with disabilities or 
organizations representing them. A 
serious effort et self-assessment end 
consultation can diminish the threat of 
litigation end save resources by 
identifying the most efficient means of 
providing required access. 

The Department hes been asked for 
guidance on the best means for public 
accommodations to comply voluntarily 
with this section. Such information is 
more appropriately part of the 
Department's technical assistance effort 
and will be forthcoming over the next 
several months. The Department 
recommends, however, the development 
of an implementation plan designed to 
achieve compliance with the ADA's 
barrier removal requirements before 
they become effective on January 26, 
1992. Such a plan, if appropriately 
designed and diligently executed, could 
serve as evidence of a good faith effort 
to comply with the requirements of 
I 36.104. In developing an 
implementation plan for readily 
achievable barrier removal, a public 
accommodation should consult with 
local organizations representing persons 
with disabilities and solicit their 
suggestions for cost-effective means of 
making individual places of public 
accommodation accessible. Such 
organizations may also be helpful in 
allocating scarce resources and 
establishing priorities. Local 
associations of businesses may went to 
encourage this process and serve as the 
forum for discussions on the local level 

between disability rights organizations 
end local busine88es. 

Section 36.304{c) recommends 
priorities for public aecommodations in 
removing barriers in fl(isting facilities. 
Because the resources available for 
barrier removal may not be adequate to 
remove ell existing barriers et any given 
time, § 36.304(c) suggests priorities for 
determining which types of barriers 
should be mitigated or eliminated first. 
The purpose of these priorities is to 
facilitate long-term business planning 
and to maximize, in light of limited 
resources, the degree of effective access 
that will result from any given level of 
expenditure. 

Although many commenters 
expressed support for the concept of 
establishing priorities, a significant 
number objected to their mandatory 
nature in the proposed rule. The 
Department shares the concern of these 
commenter&. that mandatory priorities 
would increase the likelihood of 
litigation end inappropriately reduce the 
discretion of public accommodations to 
determine the most effective mix of 
barrier removal measures to undertake 
in particular circumstances. Therefore, 
in the final rule the priorities ere no 
longer mandatory. 

In response to commente that the 
priorities failed to address 
communications issues, the Department 
wishes to emphasize that the priorities 
encompass the removal of 
communications barriers that are 
structural in nature. It would be counter 
to the ADA's carefully wrought statutory 
scheme to include in this provision the 
wide range of communication devices 
that ere required by the ADA's 
provisions on auxiliary aids end 
services. The final rule explicitly 
includes Brailled end raised letter 
signage and visual alarms among the 
examples of steps to remove barriers 
provided in I 36.304(c)(2). 

Section 36.304(c)(l) places the highest 
priority on measures that will enable 
individuals with disabilities to 
physically enter a place of public 
accommodation. This priority on 
"getting through the door" recognizes 
that providing actual physical access to 
a facility from public sidewalks, public 
transportation, or parking is generally 
preferable to any alternative 
arrangements in terms of both business 
efficiency and the dignity of individuals 
with disabilities. 

The next priority, which is established 
in I 36.304(c)(2), is for measures that 
provide access to those areas of a place 
of public accommodation where goods 
and services are made available to the 
public. For example, in a hardware 
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store, tc the extent that it is readily 
achievable to do so, individuals with 
disabilities should be given acce11 not 
only to assistance at the front desk, but 
also access, like that available to other 
customers, to the retail display areas of 
the store. 

The Department agrees with those 
commenters who argued that access to 
the areas where goods and services are 
provided is generally more important 
than the provision of restrooms. 
Therefore, the final rule reverses 
priorities two and three of the proposed 
rule in order to give lower priority to 
accessible restrooms. Consequently, the 
third priority in the final rule 
(§ 36.304(c)(3)) is for measures to 
provide access to restroom facilities and 
the last priority is placed on any 
remaining measures required to remove 
barr'.ers. 

Section 36.304(d) requires that 
measures taken to remove barriers 
under § 36.304 be subject to subpart D's 
reqdrements for alterations (except for 
the path of travel requirements in 
§ 36.403). It only permits deviations from 
L'te subpart D requirements when 
.:.ornpliance with those requirements is 
not re;,dily achievable. In such cases, 
§ 36.304(d) permits measures to be taken 
that do not fully comply with the 
sul:,part D requirements, so long as the 
measures do not pose a significant risk 
to the health or safety of individuals 
wich diR&l.iilities or others. 

This approach represents a change 
from the proposed rule which stated that 
"readily achievable" measures taken 
solely to remove barriers under § 36.304 
are cxemµt from the alterations 
reqnirzments of subpart D. The intent of 
the proposed rule was to maximize the 
flexibility of µublic accommodations in 
undertaking barrier removal by allowing 
deviations from the technical standards 
of subpart D. It was thought that 
allowing slight deviations would provide 
access and release additional resources 
for expanding the amount of barrier 
removdl that could be obtained under 
the readily achievable standard. 

Many commenter&, however, 
representing both businesses and 
individuals with disabilities, questioned 
this approach because of the likelihood 
ihat unsafe or ineffective measures 
would be taken in the absence of the 
subpart D standards for alterations ae a 
reference point. Some advocated a rule 
requiring strict compliance with the 
subpart D standard. 

The Department in the final rule has 
adopted the view of many commentere 
that (1) public accommodations should 
in the first instance be required to 
comply with the subpart D standards for 
alterations where it ie readily 

achievable to do eo and (2) safe, readily 
achievable measures must be taken 
when compliance with the subpart D 
standards ie not readily achievable. 
Reference to the subpart D standards in 
this manner will promote certainty and 
good design at the same time that 
permitting slight deviations will expand 
the amount of barrier removal that may 
be achieved under § 36.304. 

Because of the inconvenience to 
individuals with disabilities and the 
safety problems involved in the use of 
portable ramps, § 36.304(e) permits the 
use of a portable ramp to comply with 
§ 36.304(a) only when installation of a 
permanent ramp ie not readily 
achievable. In order to promote safety, 
§ 36.304(e) requires that due 
consideration be given to the 
incorporation of features such ae nonslip 
surfaces, railings, anchoring, and 
strength of materials in any portable 
ramp that is used. 

Temporary facilities brought in for use 
at the site of a natural disaster are 
subject to the barrier removal 
requirements of § 36.304. 

A number of commentere requested 
clarification regarding how to determine 
when a public accommodation has 
discharged its obligation to remove 
barriers in existing facilities. For 
example, ie a hotel required by § 36.304 
to remove barriers in all of its guest 
rooms? Or ie some lesser percentage 
adequate? A new paragraph (g) has 
been added to § 36.304 to address this 
issue. The Department believes that the 
degree of barrier removal required under 
§ 36.304 may be less, but certainly 
would not. be required to exceed, the 
standards for alterations under the ADA 
Accessibility Guidelines incorporated 
by subpart D of this part (ADAAG). The 
ADA'e requirements for readily 
achievable barrier removal in existing 
facilities are intended to be 
substantially lees rigorous than those for 
new construction and alterations. It, 
therefore, would be obviously 
inappropriate to require actions under 
§ 36.304 that would exceed the ADAAG 
requirements. Hotels, then, in order to 
satisfy the requirements of § 36.304, 
would not be required to remove 
barriers in a higher percentage of rooms 
than required by ADAAG. If relevant 
standards for alterations are not 
provided in ADAAG, then reference 
should be made to the standards for 
new construction. 

Section 36.305 Alternatives to Barrier 
Removal 

Section 36.305 specifies that where a 
public accommodation can demonstrate 
that removal off? barrier ie not readily 
achievable, the public accommodation 

must make its goods, services, facilities, 
privileges, advantages, or 
accommodations available through 
alternative methods, if such methods are 
readily achievable: This requirement is 
based on section 302(b)(2)(A)(v) of the 
ADA. . 

For example, if it is not readily 
achievable for a retail store to raise, 
lower, or remove shelves or to rearrange 
display racks to provide acce11ible 
aisles, the store must, if readily 
achievable, provide a clerk or take other 
alternative measures to retrieve 
inacce11ible merchandise. Similarly, if it 
is not readily achievable to ramp a long 
flight of stairs leading to the front door 
of a restaurant or a pharmacy, the 
restaurant or the pharmacy must take 
alternative measures, if readily 
achievable, such as providing curb 
service or home delivery. If, within a 
restaurant, it is not readily achievable to 
remove physical barriers to a certain 
section of a restaurant, the restaurant 
must, where it is readily achievable to 
do so, offer the same menu in an 
accessible area of the restaurant. 

Where alternative methods are used 
to provide access, a public 
accommodation may not charge an 
individual with a disability for the costs 
associated with the alternative method 
(see § 36.301(c)). Further analysis of the 
issue of charging for alternative 
measures may be found in the preamble 
discussion of I 36.301(c). 

In some circumstances, because of 
security considerations, some 
alternative methods may not be readily 
achievable. The rule does not require a 
cashier to leave hie or her post to 
retrieve items for individuals with 
disabilities, if there are no other 
employees on duty. 

Section 36.305(c) of the proposed rule 
has been deleted and the requirements 
have been included in a new § 36.306. 
That section makes clear that the 
alternative methods requirement does 
not mandate the provision of personal 
devices, such as wheelchairs, or 
services of a personal nature. 

In the final rule, § 36.305(c) provides 
specific requirements regarding 
alternatives to barrier removal in 
multiscreen cinemas. In some situations. 
it may not be readily achievable to 
remove enough barriers to provide 
access to all of the theaters of a 
multiscreen cinema. If that is the case, 
§ 36.305(c) requires the cinema to 
establish a film rotation schedule that 
provides reasonable access for 
individuals who use wheelchairs to 
films being presented by the cinema. It 
further requires that reasonable notice 
be provided to the public ae to the 
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location and time of accessible 
showings. Methods for providing notice 
include appropriate use of the 
international accessibility symbol in a 
cinema's print advertising and the 
addition of accessibility information to a 
cinema's recorded telephone 
information line. 

Section 36.308 Personal Devices and 
Services 

The final rule includes a new § 36.306, 
entitled "Personal devices and 
services." Section 36.306 of the proposed 
rule, "Readily achievable and undue 
burden: Factors to be considered," was 
deleted for the reasons described in the 
preamble discussion of the definition of 
the term "readily achievable" in 
§ 36.104. In place of § § 36.303(g) and 
36.305(c) of the proposed rule, which 
addressed the issue of personal devices 
and services in the contexts of auxiliary 
aids and alternatives to barrier removal, 
§ 36.306 provides a general statement 
that the regulation does not require the 
provision of. personal devices and 
services. This section states that a 
public accommodation ie not required to 
provide its customers, clients, or 
participants with personal devices, such 
as wheelchairs; individually prescribed 
devices, such as prescription eyeglasses 
or hearing aids; or services of a personal 
nature including assistance in eating, 
toileting, or dressing. 

This statement serves as a limitation 
on all the requirements of the regulation. 
The personal devices and services 
limitation was intended to have general 
application in the proposed rule in all 
contexts where it was relevant. The 
final rule, therefore, clarifies, this point 
by including a general provision that 
will explicitly apply not just to auxiliary 
aids and services and alternatives to 
barrier removal, but across-the-board to 
include such relevant areas as 
modifications in policies, practices, and 
procedures(§ 36.302) and examinations 
and courses ( § 36.309), as well. 

The Department wishes to clarify that 
measures taken as alternatives to 
barrier removal, such as retrieving items 
from shelves or providing curb service 
or home delivery, are not to be 
considered personal services. Similarly, 
minimal actions that may be required as 
modifications in policies, practices, or 
procedures under § 36.302, such as a 
waiter's removing the cover from a 
customer's straw, a kitchen's cutting up 
food into smaller pieces, or a bank's 
filling out a deposit slip, are not services 
of a personal nature within the meaning 
of § 36.306. (Of course, such 
modifications may be required under 
§ 36.302 only if they are "reasonable.") 
Similarly, this section does not preclude 

the short-term loan of personal receivers 
that are part of an assistive listening 
system. 

Of course, if personal services are 
customarily provided to the customers 
or clients of a public accommodation, 
e.g .. in a hospital or senior citizen 
center, then these personal services 
should also be provided to persons with 
disabilities using the public 
accommodation. 

Section 36.307 Accessible or Special 
Goods. 

Section 36.307 establishes that the rule 
does not require a public 
accommodation to alter its inventory to 
include accessible or special goods with 
accessibility features that are designed 
for, or facilitate use by, individuals with 
disabilities. Ae specified in § 36.307(c), 
accessible or special goods include such 
items ae Brailled versions of books, 
books on audio-cassettes, closed 
captioned video tapes, special sizes or 
lines of clothing, and special foods to 
meet particular dietary needs. 

The purpose of the ADA's public 
accommodations requirements ie to 
ensure accessibility to the goods offered 
by a public accommodation, not to alter 
the nature or mix of goods that the 
public accommodation has typically 
provided. In other words, a bookstore, 
for example, must make its facilities and 
sales operations accessible to 
individuals with disabilities, but ie not 
required to stock Brailled or large print 
books. Similarly, a video store must 
make its facilities and rental operations 
accessible, but is not required to stock 
closed-captioned video tapes. The 
Department has been made aware, 
however, that the most recent titles in 
video-tape rental establishments are, in 
fact, closed captioned. 

Although a public accommodation is 
not required by § 36.307(a) to modify its 
inventory. it is required by § 36.307(b), 
at the request of an individual with 
disabilities, to order accessible or 
special goods that it does not 
customarily maintain in stock if, in the 
normal course of its operation, it makes 
special orders for unstocked goods, and 
if the accessible or special goods can be 
obtained from a supplier with whom the 
public accommodation customarily does 
business. For example, a clothing store 
would be required to order epecially­
sized clothing at the request of an 
individual with a disability, if it 
customarily makes special orders for 
clothing that it does not keep in stock, 
and if the clothing can be obtained from 
one of the store's customary suppliers. 

One commenter asserted that the 
proposed rule could be interpreted to 
require a store to special order 

accessible or special goods of all types, 
even if only one type ie specially 
ordered in the normal course of its 
business. The Department, however, 
intends for § 36.307(b) to require special 
orders only of those particular types of 
goods for which a public 
accommodation normally makes special 
orders. For example, a book and 
recording store would not have to 
specially order Brailled books if, in the 
normal course of its business, it only 
specially orders recordings and not 
books. 

Section 30.308 Seating in Assembly 
Areas. 

Section 36.308 establishes specific 
requirements for removing barriers to 
physical access in assembly areas, 
which include such facilities as theaters, 
concert halls, auditoriums, lecture halls, 
and conference rooms. Thie section does 
not address the provision of auxiliary 
aide or the removal of communications 
barriers that are structural in nature. 
These communications requirements are 
the focus of other provisions of the 
regulation (see §§ 36.303-36.304). 

Individuals who use wheelchairs 
historically have been relegated to 
inferior seating in the back of assembly 
areas separate from accompanying 
family members and friends. The 
provisions of § 36.308 are intended to 
promote integration and equality in 
seating. 

In some instances it may not be 
readily achievable for auditoriums or 
theaters to remove seats to allow 
individuals with wheelchairs to sit next 
to accompanying family members or 
friends. In these situations, the final rule 
retains the requirement that the public 
accommodation provide portable chairs 
or other means to allow the 
accompanying individuals to sit with the 
persons in wheelchairs. Persons in 
wheelchairs should have the same 
opportunity to enjoy movies, plays, and 
similar events with their families and 
friends, just as other patrons do. The 
final rule specifies that portable chairs 
or other means to permit family 
members or companions to sit with 
individuals who use wheelchairs must 
be provided only when it is readily 
achievable to do so. 

In order to facilitate seating of 
wheelchair users who wish to transfer to 
existing seating, paragraph (a)(1) of the 
final rule adds a requirement that, to the 
extent readily achievable, a reasonable 
number of seats with removable aisle­
side armrests must be provided. Many 
persons in wheelchairs are able to 
transfer to existing seating with this 
relatively minor modification. This 
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solution avoids the potential safety 
hazard created by the use of portable 
chairs and fosters integration. The final 
ADA Accessibility Guidelines 
incorporated by subpart D (ADAAG) 
also add a requirement regarding aisle 
seating that was not in the proposed 
guidelines. In situations when a person 
in a wheelchair transfers to existing 
seating, the public accommodation shall 
provide assistance in handling the 
wheelchair of the patron with the 
disability. 

Likewise, consistent vith ADAAG, the 
final rule adds in § 36.308(a)(l)(ii)(B) a 
requirement that, to the extent readily 
achievable, wheelchair seating provide 
lines of sight and choice of admission 
prices comparable to those for members 
o_f the general public. 

Finally, because Congress intended 
that the requirements for barrier 
removal in existing facilities be 
substantially less rigorous than those 
required for new construction and 
alterations, the final rule clarifies in 
§ 36.308(a)(3) that in no event can the 
requirements for existing facilities be 
interpreted to exceed the standards for 
alterations under ADAAG. For example, 
§ 4.33 of ADAAG only requires 
wheelchair spaces to be provided in 
more than one location when the seating 
cap&city of the assembly area exceeds 
300. Therefore, paragraph (a) of§ 36.308 
may not be interpreted to require readily 
achievable dispersal of wheelchair 
sellting in assembly areas with 300 or 
fewer seats. Similarly, § 4.1.3(19) of 
ADAAG requires six accessible 
whuelchair locations in en assembly 
area with 301 to 500 seats. The 
rea.soneb!e number of wheelchair 
lo.cations required by paragraph (a), 
therefore, may be less than six, but may 
n.ot be interpreted to exceed six. 

Proposed Section 36.309 Purchase of 
Furniture and Equipment 

Section 36.309 of the proposed rule 
would have required that newly 
purchesEd furniture or equipment made 
available for use et a place of public 
accommodation be accessible, to the 
extent such furniture or equipment is 
available, unless this requirement would 
fundamentally alter the goods, services, 
facilities, privileges, advantages, or 
accommodations offered, or would not 
be readily achievable. Proposed § 36.309 
has been omitted from the final rule 
because the Department has determined 
that its requirements are more properly 
addressed under other sections, and 
because there are currently no 
appropriate accessibility iitenderds 
addressing many types of furniture and 
equipment. 

Some types of equipment will be 
required to meet the accessibility 
requirements of subpart D. For example, 
ADAAG establishes technical end 
scoping requirements in new 
construction and alterations for 
automated teller machines end 
telephones. Purchase or modification of 
equipment is required in certain 
instances by the provisions in § § 36.201 
and 36.202. For example, an arcade may 
need to provide accessible video 
machines in order to ensure full ond 
equal enjoyment of the facilities and to 
provide an opportunity to participate in 
the services and facilities it provides. 
The barrier removal requirements of 
§ 36.304 will apply as well to furniture 
and equipment (lowering shelves, 
rearranging furniture, adding Braille 
laqels to a vending machine). 

Section 36.309 Examinations and 
Courses 

Section 36.309(a) sets forth the general 
rule that any private entity that offers 
examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with 
disabilities or offer alternative 
accessible arrangements for such 
individuals. 

Paragraph (a) restates section 309 of 
the Americans with Disabilities Act. 
Section 309 is intended to fill the gap 
that is created when licensing, 
certification, and other testing 
authorities are not covered by section 
504 of the Rehabilitation Act or title II of 
the ADA. Any such authority that is 
covered by section 504, because of the 
receipt of Federal money, or by title II, 
because it is a function of a State or 
local government, must make all of its 
programs accessible to persons with. 
disabilities, which includes physical 
access as well as modifications in the 
way the test is administered, e.g., 
extended time, written instructions, or 
assistance of a reader. 

Many licensing, certification, and 
testing authorities are not covered by 
section 504, because no Federal money 
is received; nor are they covered by title 
II of the ADA because they are not State 
or local agencies. However, States often 
require the licenses provided by such 
authorities in order for an individual to 
practice a particular profession or trade. 
Thus, the provision was included in the 
ADA in order to assure that persons 
with disabilities are not foreclosed from 
educational, professional, or trade 
opportunities because an examination 
or course is conducted in an 

inaccessible site or without needed 
modifications. 

As indicated in the "Application" 
section of this part(§ 36.102), § 36.309 
applies to any private entity that offers 
the specified types of examinations or 
courses. This is consistent with section 
309 of the Americans with Disabilities 
Act, which states that the requirements 
apply to "any person" offering 
examinations or courses. 

The Department received a large 
number of comments on this section, 
reflecting the importance of ensuring 
that the key gateways to education and 
employment are open to individuals 
with disabilities. The most frequent 
comments were objections to the 
fundamental alteration and undue 
burden provisions in § § 36.309 (b )(3) and 
(c)(3) and to allowing courses and 
examinations to be provided through 
alternative accessible arrangements, 
rather than in an integrated setting. 

Although section 309 of the Act does 
not refer to a fundamental alteration or 
undue burden limitation, those 
limitations do appear in section 
302(b)(2)(A)(iii) of the Act, which 
establishes the obligation of public 
accommodations to provide auxiliary 
aids and services. The Department, 
therefore, included it in the paragraphs 
of § 36.309 requiring the provision of 
auxiliary aids. One commenter argued 
that similar limitations should apply to 
all of the requirements of § 36.309, but 
the Department did not consider this 
extension appropriate. 

Commenters who objected to 
permitting "alternative accessible 
arrangements" argued that such 
arrangements allow segregation and 
should not be permitted. unless they are 
the least restrictive available 
alternative, for example, for someone 
who cannot leave home. Some 
commenters made a distinction between 
courses, where interaction is an 
important part of the educational 
experience, and examinations, where it 
may be less important. Because the 
statute specifically authorizes 
alternative accessible arrangements as a 
method of meeting the requirements of 
section 309, the Department has not 
adopted this suggestion. The 
Department notes, however, that, while 
examinations of the type covered by 
§ 36.309 may not be covered elsewhere 
in the regulation, courses will generally 
be offered in a "place of education," 
which is included in the definition of 
"place of public accommodation" in 
§ 36.104, and, therefore, will be subject 
to the integrated setting requirement of 
§ 36.203. 
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Section 36.309(b) sets forth specific 
requirements for examinations. 
Examinations covered by this section 
would include a bar exam or the 
Scholastic Aptitude Test prepared by 
the Educational Testing Service. 
Paragraph (b)(t) is adopted from the 
Department of Education's section 504 
regulation on admission tests to 
postsecondary educational programs (34 
CFR 104.42(b)(3)). Paragraph (b)(t)(i) 
requires that a private entity offering an 
examination covered by the section 
must assure that the examination is 
selected and administered so as to best 
ensure that the examination accurately 
reflects en Individual's aptitude or 
achievement level or other factor the 
examination purports to measure, rather 
than reflecting the Individual's impaired 
sensory, manual, or speaking skills 
(except where those skills are the 
factors that the examination purports to 
measure). 

Paragraph (b)(t)(ii) requires that any 
examination specially designed for 
Individuals with disabilities be offered 
as often and in as timely a manner as 
other examinations. Some commenter& 
noted that persons with disabilities may 
be required to travel long distances 
when the locations for examinations for 
individuals with disabilities are limited, 
for example, to only one city in a State 
Instead of a variety of cities. The 
Department has therefore revised this 
paragraph to add a requirement that 
such examinations be offered at 
locations that are as convenient as the 
location of other examinations. 

Commenter& representing 
organizations that administer tests 
wanted to be able to require individuals 
with disabilities to provide advance 
notice and appropriate documentation, 
at the applicants' expense, of their 
disabilities and of any modifications or 
aids that would be required. The 
Department agrees that such 
requirements are permissible, provided 
that they are not unreasonable and that 
the deadline for such notice is no earlier 
than the deadline for others applying to 
take the examination. Requiring 
individuals with disabilities to file 
earlier applications would violate the 
requirement that examinations designed 
for individuals with disabilities be 
offered in as timely a manner as other 
examinations. 

Examiners may require evidence that 
an applicant is entitled to modifications 
or aids as required by this section, but 
requests for documentation must be 
reasonable and must be limited to the 
need for the modification or aid 
requested. Appropriate documentation 
might include a letter from a physician 

or other professional, or evidence of a 
prior diagnosis or accommodation, such 
as eligibility for a special education 
program. The applicant may be required 
to bear the cost of providing such 
documentation, but the entity 
administering the examination cannot 
charge the applicant for the cost of any 
modifications or auxiliary aids, such as 
interpreters, provided for the 
examination. 

Paragraph (b)(t)(iii) requires that 
examinations be administered in 
facilities that are accessible to 
Individuals with disabilities or 
alternative accessible arrangements are 
made. 

Paragraph (b)(2) gives examples of 
modifications to examinations that may 
be neceBSary in order to comply with 
this section. These may include 
providing more time for completion of 
the examination or a change in the 
manner of giving the examination, e.g., 
reading the examination to the 
Individual. 

Paragraph (b)(3) requires the provision 
of auxiliary aids end services, unless the 
private entity offering the examination 
can demonstrate that offering a 
particular auxiliary aid would 
fundamentally alter the examination or 
result in an undue burden. Examples of 
auxiliary aids include taped 
examinations, interpreters or other 
effective methods of making aurally 
delivered materials available to 
individuals with hearing impairments, 
readers for individuals with visual 
impairments or learning disabilities, and 
other similar services and actions. The 
suggestion that individuals with learning 
disabilities may need readers is 
included, although it does not appear in 
the Department of Education regulation, 
because, in fact, some individuals with 
learning disabilities have visual 
perception problems end would benefit 
from e reader. 

Many commenter& pointed out the 
importance of ensuring that 
modifications provide the individual 
with e disability en equal opportunity to 
demonstrate his or her knowledge or 
ability. For example, e reeder who is 
unskilled or leeks knowledge of specific 
terminology used in the examination 
may be unable to convey the 
Information in the questions or to follow 
the applicant's instructions effectively. 
Commenters pointed out that, for 
persons with visual impairments who 
reed Braille, Braille provides the closest 
functional equivalent to a printed test. 
The Department has, therefore, added 
Brailled examinations to the examples 
of auxiliary aids end services that may 
be required. For similar reasons, the 

Department also added to the list of 
examples of auxiliary aids end services 
large print examinations end answer 
sheets; "qualified" readers; and 
transcribers to write ans~l'8. 

A commenter suggested that the 
phrase "fundamentally alter the 
examination" in this paragraph of the 
proposed rule be revised to more 
accurately reflect the function effected. 
In the final rule the Department hes 
substituted the phrase "fundamentally 
alter the measurement of the skills or 
knowledge the examination is intended 
to test." 

Paragraph (b)(4} gives examples of 
alternative accessible arrangements. For 
instance, the private entity might be 
required to provide the examination at 
an individual's home withe proctor. 
Alternative arrangements must provide 
conditions for individuals with 
disabilities that are comparable to the 
conditions under which other 
individuals take the examinations. In 
other words, an examination cannot be 
offered to an individual with a disability 
in a cold, poorly lit basement, if other 
individuals are given the examination in 
a warm, well lit classroom. 

Some commenters who provide 
examinations for licensing or 
certification for particular occupations 
or professions urged that they be 
permitted to refuse to provide 
modifications or aids for persons 
seeking to take the examinations if 
those individuals, because of their 
disabilities, would be unable to perform 
the essential functions of the profession 
or occupation for which the examination 
is given, or unless the disability is 
reasonably determined in advance as 
not being an obstacle to certification. 
The Department has not changed its rule 
based on this comment. An examination 
is one stage of a licensing or 
certification process. An individual 
should not be barred from attempting to 
pass that stage of the process merely 
because he or she might be unable to 
meet other requirements of the process. 
If the examination is not the first stage 
of the qualification process, an applicant 
may be required to complete the earlier 
stages prior to being admitted to the 
examination. On the other hand, the 
applicant may not be denied admission 
to the examination on the basis of 
doubts about his or her abilities to meet 
requirements that the examination is not 
designed to test. 

Paragraph (c) sets forth specific 
requirements for courses. Paragraph 
(c)(l) contains the general rule that any 
course covered by this section must be 
modified to ensure that the place and 
manner in which the course is given is 



35574 Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

accessible. Paragraph (c)(2) gives 
examples of possible modifications that 
might be required, including extending 
the time permitted for completion of the 
course, permitting oral rather than 
written delivery of an assignment by a 
person with a visual impairment, or 
adapting the manner in which the course 
is conducted (i.e., providing cassettes of 
class handouts to an individual with a 
visual impairment). In response to 
comments, the Department has added to 
the examples in paragraph (c)(2) specific 
reference to distribution of course 
materials. If course materials are 
published and available from other 
sources, the entity offering the course 
may give advance notice of what 
materials will be used so as to allow an 
individual to obtain them in Braille or on 
tape but materials provided by the 
course offerer must be made available in 
alternative formats for individuals with 
disabilities. 

In language similar to that of 
paragraph (b), paragraph (c)(3) requires 
auxiliary aids and services, unless a 
fundamental alteration or undue burden 
would result, and paragraph (c)(4) 
requires that courses be administered in 
accessible facilities. Paragraph (c)(S) 
gives examples of alternative accessible 
arra~ements. These may include 
provision of the course through 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those 
provided to others, including similar 
lighting, room temperature, and the like. 
An entity offering a variety of courses, 
to fulfill continuing education 
requirements for a profession, for 
example, may not limit the selection or 
choice of courses available to 
individuals with disabilities. 

Section 36.310 Transportation 
Provided by Public Accommodations 

Section 36.310 contains specific 
provisions relating to public 
accommodations that provide 
transportation to their clients or 
customers. This section has been 
substantially revised in order to 
coordinate the requirements of this 
section with the requirements applicable 
to these transportation systems that will 
be contained in the regulations issued 
by the Secretary of Transportation 
pursuant to section 306 of the ADA, to 
be codified at 49 CFR part 37. The 
Department notes that, although the 
responsibility for issuing regulations 
applicable to transportation systems 
operated by public accommodations is 
divided between this Department and 
the Department of-Transportation, 
enforcement authority is assigned only 
to the Department of Justice. 

The Department received relatively 
few comments on this section of the 
proposed rule. Most of the comments 
addressed issues that are not 
specifically addressed in this part, such 
as the standards for accessible vehicles 
and the procedure for determining 
whether equivalent service is provided. 
Those standards will be contained in the 
regulation issued by the Department of 
Transportation. Other commenter& 
raised questions about the types of 
transportation that will be subject to 
this section. In response to these 
inquiries, the Department has revised 
the list of examples contained in the 
regula lion. 

Paragraph (a)(l) states the general 
rule that covered public 
accommodations are subject to all of the 
specific provisions of subparts B, C, and 
D, except as provided in § 36.310. 
Examples of operations covered by the 
requirements are listed in paragraph 
(a](2). The stated examples include hotel 
and motel airport shuttle services, 
customer shuttle bus services operated 
by private companies and shopping 
centers, student transportation, and 
shuttle operations of recreational 
facilities such as stadiums, zoos, 
amusement parks, and ski resorts. This 
brief list is not exhaustive. The section 
applies to any fixed route or demand 
responsive transportation system 
operated by a public accommodation for 
the benefit of its clienta or customers. 
The section does not apply to 
transportation services provided only to 
employees. Employee transportation 
will be subject to the regulations issued 
by the Equal Employment Opportunity 
Commission to implement title I of the 
Act. However, if employees and 
customers or clients are served by the 
same transportation system, the 
provisions of this section will apply. 

Paragraph (b) specifically provides 
that a public accommodation shall 
remove transportation barriers in 
existing vehicles to the extent that it is 
readily achievable to do so, but that the 
installation of hydraulic or other lifts is 
not required. 

Paragraph (c) provides that public 
accc>.mmodations subject to this section 
shall comply with the requirements for 
transportation vehicles and systems 
contained in the regulations issued by 
the Secretary of Transportation. 

Subpart D-New Construction and 
Alterations 

Subpart D implements section 303 of 
the Act, which requires that newly 
constructed or altered places of public 
accommodation or commercial facilities 
be readily accessible to and usable by 
Individuals with disabilities. This 

requirement contemplates a high degree 
of convenient access. It is intended to 
ensure that patrons and employees of 
places of public accommodation and 
employees of commercial facilities are 
able to get to, enter, and use the facility. 

Potential patrons of places of public 
accommodation, such as retail 
establishments, should be able to get to 
a store, get into the store. and get to the 
areas where goods are being provided. 
Employees should have the same types 
of access, although those individuals 
require access to and around the 
employment area as well as to the area 
in which goods and services are 
provided. 

The ADA is geared to the future-its 
goal being that, over time, access will be 
the rule, rather than the exception. Thus, 
the Act only requires modest 
expenditures, of the type addressed in 
§ 36.304 of this part, to provide access to 
existing facilities not otherwise being 
altered, but requires all new 
construction and alterations to be 
accessible. 

The Act does not require new 
construction or alterations; it simply 
requires that, when a public 
accommodation or other private entity 
undertakes the construction or 
alteration of a facility subject to the Act, 
the newly constructed or altered facility 
must be made accessible. This subpart 
establishes the requirements for new 
construction and alterations. 

As explained under the discussion of 
the definition of "facility," § 36.104, 
pending development of specific 
requirements, the Department will not 
apply this subpart to places of public 
accommodation located in mobile units, 
boats, or other conveyances. 

Section 36.401 New Construction 

General 

Section 36.401 implements the new 
construction requirements of the ADA. 
Section 303 (a)(l) of the Act provides 
that discrimination for purposes of 
section 302(a) of the Act includes a 
failure to design and construct facilities 
for first occupancy later than 30 months 
after the date of enactment (i.e., after 
January 26, 1993) that are readily 
accessible to and usable by individuals 
with disabilities. 

Paragraph 36.401(a)(1) restates the 
general requirement for accessible new 
construction. The proposed rule stated 
that "any public accommodation or 
other private entity responsible for 
design and construction" must ensure 
that facilities conform to this 
requirement. Various commenter& 
suggested that the proposed language 
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was not consistent with the statute 
because it substituted "private entity 
responsible for design and construction" 
for the statutory language; because it did 
not address liability on the part of 
architects, contractors, developers, 
tenants, owners, and other entities; and 
because it limited the liability of entities 
responsible for commercial facilities. In 
response, the Department has revised 
this paragraph to repeat the language of 
section 303(a) of the ADA. The 
Department will interpret this section in 
a manner consistent with the intent of 
the statute and with the nature of the 
responsibilities of the various entities 
for design, for construction, or for both. 

Designed and Constructed for First 
Occupancy 

According to paragraph (a)(2), a 
facility is subject to the new 
construction requirements only if a 
completed application for a building 
permit or permit extension is filed after 
January 26, 1992, and the facility is 
occupied after January 26, 1993. 

The proposed rule set forth for 
comment two alternative ways by which 
lo determine what facilities are subject 
to the Act and what standards apply. 
Paragraph (a)(2) of the final rule is a 
slight variation on Option One in the 
proposed rule. The reasons for the 
Department's choice of Option One are 
discussed later in this section. 

Paragraph (a)(2) acknowledges that 
Congress did not contemplate having 
actual occupancy be the sole trigger for 
the accessibility requirements, because 
the statute prohibits a failure to "design 
and construct for first occupancy," 
rather than requiring accessibility in 
facili lies actually occupied after a 
particular date. 

The commenlers overwhelmingly 
agreed with the Department's proposal 
to use a date certain; many cited the 
reasons given in the preamble to the 
proposed rule. First, it is helpful for 
designers and builders to have a fixed 
date for accessible design, so that they 
can determine accessibility 
requirements early in the planning a11d 
design stage. It is difficult to determine 
accessibility requirements in 
anticipation of the actual date of first 
occupancy because of unpredictable and 
uncontrollable events (e.g., strikes 
affecting suppliers or labor, or natural 
disasters) that may delay occupancy. To 
redesign or reconstruct portions of a 
facility if it begins to appear that 
occupancy will be later than anticipated 
would be quite costly. A fixed date also 
assists those responsible for enforcing, 
or monitoring compliance with, the 
statute, and those protected by it. 

The Department considered using as a 
trigger date for application of the 
accessibility standards the date on 
which a permit is granted. The 
Department chose instead the date on 
which a complete permit application is 
certified as received by the appropriate 
government entity. Almost all 
commenter& agreed with this choice of a 
trigger date. This decision is based 
partly on information that several 
months or even years can pass between 
application for a permit and receipt of a 
permit. Design is virtually complete at 
the time an application is complete (i.e., 
certified to contain all the information 
required by the State, county, or local 
government). After an application is 
filed, delays may occur before the permit 
is granted due to numerous factors (not 
necessarily relating to accessibility): for. 
example, hazardous waste discovered 
on the property, flood plain 
requirements, zoning disputes, or 
opposition to the project from various 
groups. These factors should not require 
redesign for accessibility if tt.e 
application was completed before 
January 26, 1992. However, if the facility 
must be redesigned for other reasons, 
such es a change in density or 
environmental preservation, end the 
final permit is based on a new 
application, the rule would require 
accessibility if that application was 
certified complete after January 26, 1992. 

The certification of receipt of a 
complete application for a building 
permit is an appropriate point in the 
process because certifications are 
issued in writing by governmental 
authorities. In addition, this approach 
presents a clear and objective standard. 

However, a few commenters pointed 
out that in some jurisdictions ii is not 
possible lo receive a "certification" that 
an application is complete, and 
suggested that in those cases the fixed 
date should be the date on which an 
application for a permit is received by 
the government agency. The Department 
has included such a provision in 
§ 36.401(a)(2)(i). 

The date of January 26, 1992, is 
relevant only with respect to the last 
application for a permit or permit 
extension for a facility. Thus, if an entity 
has applied for only a "foundation" 
permit, the date of that permit 
application has no effect, because the 
entity must also apply for and receive a 
permit at a later date for the actual 
superstructure. In this case, it is the date 
of the later application that would 
control, unless construction is not 
completed within the time allowed by 
the permit, in which case a third permit 
would be issued and the date of the 

application for that permit would be 
determinative for purposes of the rule. 

Choice of Option One for Defining 
"Designed and Constructed for First 
Occupancy" 

Under the option the Department has 
chosen for determining applicability of 
the new construction standards, a 
building would be considered to be "for 
first occupancy" after January 26, 1993, 
only (1) if the last application for a 
building permit or permit extension for 
the facility is certified to be complete 
(or, in some jurisdictions, received) by a 
State, county, or local government after 
January 26, 1992, and (2) if the first 
certificate of occupancy is issued after 
January 26, 1993. The Department also 
asked for comment on an Option Two, 
which would have imposed new 
construction requirements if a 
completed application for a building 
permit or permit extension was filed 
after the enactment of the ADA (July 26, 
1990), and the facility was occupied 
afltir January 26, 1993. 

The request for comment on this issue 
drew a large number of comments 
expressing a wide range of views. Most 
business groups and some disability 
rights groups favored Option One, and 
some business groups and most 
disability rights groups favored Option 
Two. Individuals and government 
entities were equally divided; several 
commenters proposed other options. 

Those favoring Option One pointed 
out that it is more reasonable in that ii 
allows time for those subject to the new 
construction requirements to anticipate 
those requirements and lo receive 
technical assistance pursuant to the Act. 
Numerous commenters said that time 
frames for designing and constructing 
some types of facilities (for example, 
health care facilities) can range from 
two to four years or more. They 
expressed concerns that Option Two, 
which would apply to some facilities 
already under design or construction as 
of the date the Act was signed, and lo 
some on which construction began 
shortly after enactment, coulrl result in 
costly redesign or reconstruction of 
those facilities. In the same vein, some 
Option One supporters found Option 
Two objectionable on due process 
grounds. In thr.ir view. Option Two 
would mean that in July 1991 (upon 
issuance of lhe final DOJ rule) the 
responsible entities would learn that 
ADA standards had been in effect since 
July 26, 1990, and this would amount to 
retroactive application of standards. 
Numerous commenters characterized 
Option Two as having no support in the 
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statute and Option One as being more 
consistent with congressional intent. 

Those who favored Option TWo 
pointed out that it would include more 
facilities within the coverage of the new 
construction standards. They argued 
that because similar accessibility 
requirements are in effect under State 
laws, no hardship would be imposed by 
this option. Numerous commenters said 
that hardship would also be eliminated 
in light of their view that the ADA 
requires compliance with the Uniform 
Federal Accessibility Standards (UFAS) 
until issuance of DOJ standards. Those 
supporting Option Two claimed that it 
was more consistent with the statute 
and its legislative history. 

The Department has chosen Option 
One rather than Option Two, primarily 
on the basis of the language of three 
relevant sections of the statute. First, 
section 303(a) requires compliance with 
accessibility standards set forth, or 
incorporated by reference in, regulations 
to be issued by the Department of 
Justice. Standing alone, this section 
cannot be read to require compliance 
with the Department's standards before 
those standards are issued (through thi,. 
rulemaking). Second, according to 
section 310 of the statute, section 303 
becomes effective on January 26, 1992. 
Thus, section 303 cannot impose 
requirements on the design of buildings 
before that date. Third, while section 
306(d) of the Act requires compliance 
with UFAS if final regulations have not 
been issued, that provision cannot 
reasonably be read to take effect until 
July 26, 1991, the date by which the 
Department of Justice must issue final 
regulations under title III. 

Option Two was baaed on the premise 
that the interim standards in section 
306(d) take effect as of the ADA'e 
enactment (July 26, 1990), rather than on 
the date by which the Department of 
Justice regulations are due to be issued 
(July 26, 1991). The initial clause of 
section 306(d)(1) itself is silent on this 
question: 

If final regulations havP. not been issued 
pursuant to this section, for new construction 
for which a * * * building permit is obtained 
prior to the i~suance of final regulations * * * 
(interim standards apply]. 

The approach in Option Two relies 
partly on the language of section 310 of 
the Act, which provides that section 306, 
the interim standards provision, takes 
effect on the date of enactment. Under 
this interpretation the interim standards 
provision would prevail over the 
operative provision, section 303, which 
requires that new construction be 
accessible and which becomes effective 
January 26, 1992. This approach would 

also require construing the language of 
section 306(d)(1) to take effect before the 
Department's standards are due to be 
issued. The preferred reading of section 
306 is that it would require that, if the 
Department's final standards had not 
been issued by July 26, 1991, UF AS 
would apply to certain buildings until 
such time as the Department's standards 
were issued. 

General Substantive Requirements of 
the New Construction Provisions 

The rule requires, as does the statute, 
that covered newly constructed facilities 
be readily accessible to and usable by 
individuals with disabilities. The phrase 
"readily accessible to and usable by 
individuals with disabilities" is a term 
that, in slightly varied formulations, has 
been used in the Architectural Barriere 
Act of 1968, the Fair Housing Act, the 
regulations implementing section 504 of 
the Rehabilitation Act of 1973, and 
current accessibility standards. It 
means, with respect to a facility or a 
portion of a facility, that it can be 
approached, entered, and used by 
individuals with disabilities (including 
mobility, sensory, and cognitive 
impairments) easily and conveniently. A 
facility that is constructed to meet the 
requirements of the rule's accessibility 
standards will be considered readily 
accessible and usable with respect to 
construction. To the extent that a 
particular type or element of a facility is 
not specifically addressed by the 
standards, the language of this section is 
the safest guide. 

A private entity that renders an 
"accessible" building inaccessible in its 
operation, through policies or practices, 
may be in violation of section 302 of the 
Act. For example, a private entity can 
render an entrance to a facility 
inaccessible by keeping an accessible 
entrance open only during certain hours 
(whereas the facility is available to 
others for a greater length of time). A 
facility could similarly be rendered 
inaccessible if a person with disabilities 
is significantly limited in her or his 
choice of a range of accommodations. 

Ensuring access to a newly 
constructed facility will include 
providing access to the facility from the 
street or parking lot, to the extent the 
responsible entity has control over the 
route from those locations. In some 
cases, the private entity will have no 
control over access at the point where 
streets, curbs, or sidewalks already 
exist, and in those instances the entity is 
encouraged to request modifications to a 
sidewalk, including installation of curb 
cuts, from a public entity responsible for 
them. However, as some commenters 
pointed out, there is no obligation for a 

private entity subject to title III of the 
ADA to seek or ensure compliance by a 
public entity with title II. Thus, although 
a locality may have an obligation under 
title II of the Act to install curb cute at a 
particular location, that responsibility is 
separate from the private entity's title III 
obligation, and any involvement by a 
private entity in seeking cooperation 
from a public entity is purely voluntary 
in this context. 

Work Areas 

Proposed paragraph 36.401(b) 
addressed access to employment areas, 
rather than to the areas where goods or 
services are being provided. The 
preamble noted that the proposed 
paragraph provided guidance for new 
construction and alterations until more 
specific guidance was issued by the 
A TBCB and reflected in this 
Department's regulation. The entire 
paragraph has been deleted from this 
section in the final rule. The concepts of 
paragraphs (b) (1), (2), and (5) of the 
proposed rule are included, with 
modifications and expansion, in 
ADAAG. Paragraphs (3) and (4) of the 
proposed rule, concerning fixtures and 
equipment, are not included in the rule 
orinADAAG. 

Some commenters asserted that 
questions relating to new construction 
and alterations of work areas should be 
addressed by the EEOC under title I. as 
employment concerns. However, the 
legislative history of the statute clearly 
indicates that the new construction and 
alterations requirements of title III were 
intended to ensure accessibility of new 
facilities to all individuals, including 
employees. The language of section 303 
sweeps broadly in its application to all 
public accommodations and commercial 
facilities. EEOC's title I regulations will 
address accessibility requirements that 
come into play when "reasonable 
accommodation" to individual 
employees or applicants with 
disabilities is mandated under title I. 

The issues dealt with in proposed 
§ 36.401(b) (1) and (2) are now 
addressed in ADAAG section 4.1.1(3). 
The Department's proposed paragraphs 
would have required that areas that will 
be used only by employees as work 
stations be constructed so that 
individuals with disabilities could 
approach, enter, and exit the areas. 
They would not have required that all 
individual work stations be constructed 
or equipped (for example, with shelves 
that are accessible or adaptable) to be 
accessible. This approach was based on 
the theory that, as long as an employee 
with disabilities could enter the building 
and get to and around the employment 
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area, modifications in a particular work 
station could be instituted as a 
"reasonable accommodation" to that 
employee if the modifications were 
necessary and they did not constitute an 
undue hardship. 

Almost all of the commenter& agreed 
with the proposal to require access to a 
work area but not to require 
accessibility of each individual work 
station. This principle is included in 
ADAAG 4.1.1(3). Several of the 
comments related to the requirements of 
the proposed ADAAG and have been 
addressed in the accessibility standards. 

Proposed paragraphs (b) (3) and (4) 
would have required that consideration 
be given to placing fixtures and 
equipment at accessible heights in the 
first instance, and to plirchasing new 
equipment and fixtures that are 
adjustable. These paragraphs have not 
been included in the final rule because 
the rule in most instances does not 
establish accessibility standards for 
purchased equipment. (See discussion 
elsewhere in the preamble of proposed 
§ 36.309.) While the Department 
encourages entities to consider 
providing accessible or adjustable 
fixtures and equipment for employees, 
this rule does not require them to do so. 

Paragraph (b)(5) of proposed§ 36.401 
clarified that proposed paragraph (b) did 
not limit the requirement that employee 
areas other than individual work 
stations must be accessible. For 
example, areas that are employee 
"common use" areas and are not solely 
used as work stations (e.g., employee 
lounges, cafeterias, health units, 
exercise facilities) are treated no 
differently under this regulation than 
other parts of a building; they must be 
constructed or altered in compliance 
with the accessibility standards. This 
principle is not stated in § 36.401 but is 
implicit in the requirements of this 
section and ADAAG. 

Commercial Facilities in Private 
Residences 

Section 36.401(b) of the final rule is a 
new provision relating to commercial 
facilities located in private residences. 
The proposed rule addressed these 
requirements in the preamble to 
§ 36.207, "Places of public 
accommodation located in private 
residences." The preamble stated that 
the approach for commercial facilities 
would be the same as that for places of 
public accommodation, i.e., those 
portions used exclusively as a · 
commercial facility or used as both a 
commercial facility and for residential 
purposes would be covered. Because 
commercial facilities are only subject to 
new construction and alterations 

requirements, however, the covered 
portions would only be subject to 
subpart D. This approach is reflected in 
§ 36.401(b)(1). 

The Department is aware that the 
statutory definition of "commercial 
facility" excludes private residences 
because they are "expressly exempted 
from coverage under the Fair Housing 
Act of 1968, as amended." However, the 
Department interprets that exemption as 
applying only to facilities that are 
exclusively residential. When a facility 
is used as both a residence and a 
commercial facility, the exemption does 
not apply. 

Paragraph (b)(2) is similar to the new 
paragraph (b) under§ 36.207, "Places of 
public accommodation located in 
private residences." The paragraph 
clarifies that the covered portion 
includes not only the space used as a 
commercial facility, but also the 
elements used to enter the commercial 
facility, e.g., the homeowner's front 
sidewalk, if any; the doorway; the 
hallways; the restroom, if used by 
employees or visitors of the commercial 
facility; and any other portion of the 
residence, interior or exterior, used by 
employees or visitors of the commercial 
facility. 

As in the case of public 
accommodations located in private 
residences, the new construction 
standards only apply to the extent that a 
portion of the residence is designed or 
intended for use as a commercial 
facility. Likewise, if a homeowner alters 
a portion of his home to convert it to a 
commercial facility, that work must be 
done in compliance with the alterations 
standards in appendix A. 

Structural Impracticability 

Proposed§ 36.401(c) is included in the 
final rule with minor changes. It details 
a statutory exception to the new 
construction requirement: the 
requirement that new construction be 
accessible does not apply where an 
entity can demonstrate that it is 
structurally impracticable to meet the 
requirements of the regulation. This 
provision is also included in ADAAG, at 
section 4.1.1(5)(a). 

Consistent with the legislative history 
of the ADA, this narrow exception will 
apply only in rare and unusual 
circumstances where unique 
characteristics of terrain make 
accessibility unusually difficult. Such 
limitations for topographical problems 
are analogous to an acknowledged 
limitation in the application of the 
accessibility requirements of the Fair 
Housing Amendments Act (FHAA) of 
1988. 

Almost all commenter& supported this 
interpretation. Two commenters argued 
that the DOJ requirement is too limiting 
and would not exempt some buildings 
that should be exempted because of soil 
conditions, terrain, and other unusual 
site conditions. These commenter& 
suggested consistency with HUD's Fair 
Housing Accessibility Guidelines (Su FR 
9472 (1991)), which generally would 
allow exceptions from accessibility 
requirements, or allow compliance with 
less stringent requirements, on sites 
with slopes exceeding 10%. 

The Department is aware of the 
provisions in HUD's guidelines, which 
were issued on March 6, 1991, after 
passage of the ADA and publication of 
the Department's proposed rule. The 
approach taken in these guidelines, 
which apply to different types of 
construction and implement different 
statutory requirements for new 
construction, does not bind this 
Department in regulating under the 
ADA. The Department has included in 
the final rule the substance of the 
proposed provision, which is faithful to 
the intent of the statute, as expressed in 
the legislative history. (See Senate 
report at 70-71; Education and Labor 
report at 120.) 

The limited structural impracticability 
exception means that it is acceptable to 
deviate from accessibility requirements 
only where unique characteristics of 
terrain prevent the incorporation of 
accessibility features and where 
providing accessibility would destroy 
the physical integrity of a facility. A 
situation in which a building must be 
built on stilts because of its location in 
marshlands or over water is an example 
of one of the few situations in which the 
exception for structural impracticability 
would apply. 

This exception to accessibility 
requirements should not be applied to 
situations in which a facility is located 
in "hilly" terrain or on a plot of land 
upon which there are steep grades. In 
such circumstances, accessibility can be 
achieved without destroying the 
physical integrity of a structure, and is 
required in the construction of new 
facilities. 

Some commenter& asked for 
clarification concerning when and how 
to apply the ADA rules or the Fair 
Housing Accessibility Guidelines, 
especially when a facility may be 
subject to both because of mixed use. 
Guidance on this question is provided in 
the discussion of the definitions of place 
of public accommodation and 
commercial facility. With respect to the 
structural impracticability exception, a 
mixed-use facility could not take 
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advantage of the Fair Housing 
exemption, to the extent that it is leas 
stringent than the ADA exemption, 
except for those portions of the facility 
that are subject only to the Fair Housing 
Act. 

As explained in the pre11mble to the 
proposed rule, in those rare 
circumstances in which it is structurally 
impracticable to achieve full compliance 
with accessibility retirements under the 
ADA. places of public accommodation 
and commercial facilities should still be 
designed and constructed to incorporate 
accessibility features to the extent that 
the features are structurally practicable. 
The accessibility requirements should 
not be viewed as an all-or-nothing 
proposition in such circumstances. 

If it is structurally impracticable for a 
facility in its entirety to be readily 
accessible to and usable by people with 
disabilities, then those portions that can 
be made accessible should be made 
accessible. If a building cannot be 
constructed in compliance with the full 
range of accessibility requirementl 
because of structural impracticability, 
then it should still incorporate those 
features that are structurally 
practicable. If it is structurally 
impracticable to make a particular 
facility accessible to persona who have 
particular types of disabilities, it is still 
appropriate to require it to be made 
accessible to persona with other types of 
disabilities. For example, a facility that 
is of necessity built on stilts and cannot 
be made accessible to persons who use 
wheelchairs because it is structurally 
impracticable to do so, must be made 
accessible for individuals with vision or 
hearing impairments or other kinda of 
disabilities. 

Elevator Exemption 

Section 36.401(d) implements the 
"elevator exemption" for new 
construction in section 303(b) of the 
ADA. The elevator exemption is an 
exception to the general requirement 
that new facilities be readily accessible 
to and usable by individuals with 
disabilities. Generally, an elevator is the 
most < ~:nmon way to provide 
individuals who use wheelchairs "ready 
access" to floor levels above or below 
the ground floor of a multi-story 
building. Congress, however, chose not 
to require elevators in new small 
buildings, that is, those with less than 
three stories or less than 3,000 square 
feet per story. In buildings eligible for 
the exemption, therefore, "ready access" 
from the building entrance to a floor 
above or below the ground floor is not 
required, because the statute does not 
require that an elevator be installed in 
such buildings. The elevator exemption 

does not apply, however, to a facility 
housing a shopping center, a shopping 
mall, or the professional office of a 
health care provider. or other categories 
of facilities as determined by the 
Attorney General. For example, a new 
office building that will have only two 
stories, with no elevator planned, will 
not be required to have an elevator, 
even if each story has 20,000 square feet. 
In other words, having either less than 
3000 square feet per story or less than 
three stories qualifies a facility for the 
exemption; it need not qualify for the 
exemption on both counts. Similarly, a 
facility that has five stories of 2800 
square feet each qualifies for the 
exemption. If a facility has three or more 
stories at any point, it is not eligible for 
the elevator exemption unless all the 
stories are less than 3000 square feet. 

The terms "shopping center or 
shopping mall" and "professional office 
of a health care provider" are defined in 
this section. They are substantively 
identical to the definitions included in 
the proposed rule in I 36.104, 
"Definitions." They have been moved to 
this section because, as commenter& 
pointed out, they are relevant only for 
the purposes of the elevator exemption, 
and inclusion in the general definitions 
section could give the incorrect 
impression that an office of a health 
care provider is not covered as a place 
of public accommodation under other 
sections of the rule, unless the office 
falls within the definition. 

For purposes of I 36.401, a "shopping 
center or shopping mall" is (1) a building 
housing five or more sales or rental 
establishments, or (2) a series of 
buildings on a common site, either under 
common ownership or common control 
or developed either as one project or as 
a series of related projects, housing five 
or more sales or rental establishments. 
The term "shopping center or shopping 
mall" only includes floor levels 
containing at least one sales or rental 
establishment, or any floor level that 
was designed or intended for use by at 
least one sales or rental establishment. 

Any sales or rental establishment of 
the type that is included in paragraph (5) 
of the definition of "place ·of public 
accommodation" (for example, a bakery, 
grocery store, clothing store, or 
hardware store) is considered a sales or 
rental establishment for purposes of this 
definition; the other types of public 
accommodations (e.g., restaurants, 
laundromats, banks, travel services. 
health spas) are not. 

In the preamble to the proposed rule, 
the Department sought comment on 
whether the definition of "shopping 
center or mall" should be expanded to 

include any of these other types of 
public accommodations. The 
Department also sought comment on 
whether a series of buildings should fall 
within the definition only if they are 
physically connected. 

Most of those responding to the first 
question (overwhelmingly groups 
representing people with disabilities, or 
individual commenters) urged that the 
definition encompass more places of 
public accommodation, such as 
restaurants, motion picture houses, 
laundromats, dry cleaners, and banks. 
They pointed out that often it is not 
known what types of establishments 
will be tenants in a new facility. In 
addition, they noted that malls are 
advertised as entities, that their appeal 
is in the "package" of services offered to 
the public, and that this package often 
includes the additional types of 
establishments mentioned. 

Commenters representing business 
groups sought to exempt banks, travel 
services, grocery stores, drug stores, and 
freestanding retail stores from the 
elevator requirement. They based this 
request on the desire to continue the 
practice in some locations of 
incorporating mezzanines housing 
administrative offices, raised 
pharmacist areas, and raised areas in 
the front of supermarkets that house 
safes and are used by managers to 
oversee operations of check-out aisles 
and other functions. Many of these 
concerns are adequately addressed by 
ADAAG. Apart from those addressed by 
ADAAG, the Department sees no reason 
to treat a particular type of sales or 
rental establishment differently from 
any other. Although banks and travel 
services are not included as "sales or 
rental establishments," because they do 
not fall under paragraph (5) of the 
definition of place of public 
accommodation, grocery stores and drug 
stores are included. 

The Department has declined to 
include places of public accommodation 
other than sales or rental establishments 
in the definition. The statutory definition 
of "public accommodation" (section 
301(7)) lists 12 types of establishments 
that are considered public 
accommodations. Category (E) includes 
"a bakery, grocery store, clothing store, 
hardware store, shopping center, or 
other sales or rental establishment." 
This arranaement suggests that it is only 
these types of establishments that 
would make up a shopping center for 
purposes of the statute. To include all 
types of places of public 
accommodation, or those from 6 or 7 of 
the categories, as commenter& suggest, 
would overly limit the elevator 



Federal Register I Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 35579 

exemption; the universe of facilities 
covered by the definition of "shopping 
center" could well exceed the number of 
multitenant facilities not covered, which 
would render the exemption almost 
meaningless. 

For similar reasons, the Department is 
retaining the requirement that a building 
or series of buildings must house five or 
more sales or rental establishments 
before it falls within the definition of 
"shopping center." Numerous 
commenters objected to the number and 
requested that the number be lowered 
from five to three or four. Lowering the 
number in this manner would include an 
inordinately large number of two-story 
multitenant buildings within the 
category of those required to have 
elevators. 

The responses to the question 
concerning whether a series of buildings 
should be connected in order to be 
covered were varied. Generally. 
disability rights groups and some 
government agencies said a series of 
buildings should not have to be 
connected, and pointed to a trend in 
some areas to build shopping centers in 
a garden or village setting. The 
Department agrees that this.design 
choice should not negate the elevator 
requirement for new construction. Some 
business groups answered the question 
in the affirmative, and some suggested a 
different definition of shopping center. 
For example, one commenter 
recommended the addition of a 
requirement that the five or more 
establishments be physically connected 
on the non-ground floors by a common 
pedestrian walkway or pathway, 
because otherwise a series of stand­
alone facilities would have to comply 
with the elevator requirement, which 
would be unduly burdensome and 
perhaps infeasible. Another suggested 
use of what it characterized as the 
standard industry definition: "A group 
of retail stores and related business 
facilities, the whole planned, developed, 
operated and managed as a unit." While 
the rule's definition would reach a series 
of related projects that are under 
common control but were not developed 
as a single project, the Department 
considers such a facility to be a 
shopping center within the meaning of 
the statute. However, in light of the 
hardship that could confront a series of 
existing small stand-alone buildings if 
elevators were required in alterations, 
the Department has included a common 
access route in the definition of 
shopping center or shopping mall for 
purposes of § 36.404. 

Some commenters suggested that 
access to restrooms and other shared 

facilities open to the public should be 
required even if those facilities were not 
on a shopping floor. Such a provision 
with respect to toilet or bathing facilities 
is included in the elevator exception in 
final ADAAG 4.1.3(5). 

For purposes of this subpart, the rule 
does not distinguish between a 
"shopping mall" (usually a building with 
a roofed-over common pedestrian area 
serving more than one tenant in which a 
majority of the tenants have a main 
entrance from the common pedestrian 
area) and a "shopping center" (e.g., a 
"shopping strip"). Any facility housing 
five or more of the types of sales or 
rental establishments described, 
regardle88 of the number of other types 
of places of public accommodation 
housed there (e.g., offices, movie 
theatres, restaurants), is a shopping 
center or shopping mall. 

For example, a two-story facility built 
for mixed-use occupancy on both floors 
(e.g., by sales and rental establishments, 
a movie theater, restaurants, and 
general office space) is a shopping 
center or shopping mall if it houses five 
or more sales or rental establishments. If 
none of these establishments is located 
on the second floor, then only the 
ground floor, which contains the sales or 
rental establishments, would be a 
"shopping center or shopping mall," 
unless the second floor was designed or 
intended for use by at least one sales or 
rental establishment. In determining 
whether a floor was intended for such 
use, factors to be considered include the 
types of establishments that first 
occupied the floor, the nature of the 
developer's marketing strategy, i.e., 
what types of establishments were 
sought, and inclusion of any design 
features particular to rental and sales 
establishments. 

A "professional office of a health care 
provider" is defined as a location where 
a person or entity regulated by a State 
to provide professional services related 
to the physical or mental health of an 
individual makes such services 
available to the public. In a two-story 
development that houses health care 
providers only on the ground floor, the 
"professional office of a health care 
provider" is limited to the ground floor 
unless the second floor was designed or 
intended for use by a health care 
provider. In determining if a floor was 
intended for such use, factors to be 
considered include whether the facility 
was constructed with special plumbing, 
electrical, or other features needed by 
health care providers, whether the 
developer marketed the facility as a 
medical office center, and whether any 
of the establishments that first occupied 

the floor was, in fact, a health care 
provider. 

In addition to requiring that a building 
that is a shopping center, shopping mall, 
or the professional office of a health 
care provider have an elevator 
regardless of square footl}ge or number 
of floors, the ADA (section 303(b)) 
provides that the Attorney General may 
determine that a particular category of 
facilities requires the installation of 
elevators based on the usage of the 
facilities. The Department, as it 
proposed to do, has added to the 
nonexempt categories terminals, depots, 
or other stations used for specified 
public transportation, and airport 
passenger terminals. Numerous 
commenters in all categories endorsed 
this proposal; none opposed it. It is not 
uncommon for an airport passenger 
terminal or train station, for example, to 
have only two floors, with gates on both 
floors. Because of the significance of 
transportation, because a person with 
disabilities could be arriving or 
departing at any gate, and because 
inaccessible facilities could result in a 
total denial of transportation services, it 
is reasonable to require that newly 
constructed transit facilities be 
accessible, regardless of square footage 
or number of floors. One comment 
suggested an amendment that would 
treat terminals and stations similarly to 
shopping centers, by requiring an 
accessible route only to those areas 
used for passenger loading and 
unloading and for other passenger 
services. Paragraph (d)(2)(ii] has been 
modified accordingly. 

Some commenter& suggested that 
other types of facilities (e.g., educational 
facilities, libraries, museums, 
commercial facilities, and social service 
facilities) should be included in the 
category of nonexempt facilities. The 
Department has not found adequate 
justification for including any other 
types of facilities in the nonexempt 
category at this time. 

Section 36.401(d](2) establishes the 
operative requirements concerning the 
elevator exemption end its application 
to shopping centers and malls, 
professional offices of health care 
providers, transit stations, and airport 
passenger terminals. Under the rule's 
framework, it is necessary first to 
determine if a new facility (including 
one or more buildings] houses places of 
public accommodation or commercial 
facilities that are in the categories for 
which elevators are required. If so, and 
the facility is a shopping center or 
shopping mall, or a professional office of 
a health care provider, then any area 
housing such an office or a sales or 
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rental establishment or the professional 
office of a health care provider is not 
entitled to the elevator exemption. 

The following examples illustrate the 
application of these principles: 

1. A shopping mall has an upper and a 
lower level. There are two "anchor 
stores" (in this case, major department 
stores at either end of the mall, both 
with exterior entrances and an entrance 
on each level from the.common area). In 
addition, there are 30 stores (sales or 
rental establishments) on the upper 
level, all of which have entrances from a 
common central area. There are 30 
stores on the lower level, all of which 
have entrances from a common central 
area. According to the rule, elevator 
access must be provided to each store 
and to each level of the anchor stores. 
Thie requirement could be satisfied with 
respect to the 60 stores through 
elevators connecting the two pedestrian 
levels. provided that an individual could 
travel from the elevator to any other 
point on that level (i.e., into any store 
through a common pedestrian area) on 
an accessible path. 

2. A commercial (nonresidential) 
"townhouse" development is composed 
of 20 two-story attached buildings. The 
facility is developed as one project, with 
common ownership, and the space will 
be leased to retailers. Each building has 
one accessible entrance from a 
pedestrian walk to the first floor. From 
that point, one can enter a store on the 
first floor, or walk up a flight of stairs to 
a store on the second floor. All 40 stores 
must be accessible et ground floor level 
or by accessible vertical access from 
that level. This does not mean, however, 
that 20 elevators must be installed. 
Access could be provided to the second 
floor by an elevator from the pedestrian 
area on the lower level to an upper 
walkway connecting all the areas on the 
second floor. 

3. In the same type of development. it 
is planned that retail stores will be 
housed exclusively on the ground floor, 
with only office 11pace (not professional 
offices of health care providers) on the 
second. Elevator access need not be 
provided to the second floor because all 
the sales or rental establishments (the 
entities that make the facility a shopping 
center) are located on an accessible 
ground floor. 

4. In the same type of development, 
the space is designed and marketed as 
medical or office suites, or as a medical 
office facility. Accessible vertical access 
must be provided to ell areas, as 
described in example 2. 

Some commenter& suggested that 
building owners who knowingly lease or 
rent space to nonexempt places of 
public accommodation would violate 

§ 36.401. However, the Department does 
not consider leasing or renting 
inaccessible space in itself to constitute 
a violation of this part. Nor does a 
change in use of a facility, with no 
accompanying alterations (e.g., if a 
psychiatrist replaces an attorney as ii. 
tenant in a second-floor office, but no 
alterations are made to the office) 
trigger accessibility requirements. 

Entities cannot evade the 
requirements of this section by 
constructing facilities in such a way that 
no story is intended to constitute a 
"ground floor." For example, if a private 
entity constructs a building whose main 
entrance leads only to stairways or 
escalators that connect with upper or 
lower floors, the Department would 
consider at least one level of the facility 
a ground story. 

The rule requires in § 36.401(d)(3), 
consistent with the proposed rule, that, 
even if a building falls within the 
elevator exemption, the floor or floors 
other than the ground floor must 
nonetheless be accessible, except for 
elevator access, to individuals with 
disabilities, including people who use 
wheelchairs. This requirement applies to 
buildings that do not house sales or 
rental establishments or the professional 
offices of a health care provider as well 
as to those in which such establishments 
or offices are all located on the ground 
floor. In such a situation, little added 
cost is entailed in making the second 
floor accessible, because it is similar in 
structure and floor plan to the ground 
floor. 

There are several reasons for this 
provision. First, some individuals who 
are mobility impaired may work on a 
building's second floor, which they can 
reach by stairs and the use of crutches; 
however, the same individuals, once 
they reach the second floor, may then 
use a wheelchair that is kept in the 
office. Secondly, because the first floor 
will be accessible, there will be little 
additional cost entailed in making the 
second floor. with the same structure 
and generally the same floor plan, 
accessible. In addition. the second floor 
must be accessible to those persons with 
disabilities who do not need elevators 
for level changes (for example, persons 
with sight or hearing impairments and 
those with certain mobility 
impairments). Finally. if an elevator is 
installed in the future for any reason, 
full access to the floor will be facilitated. 

One commenter asserted that this 
provision goes beyond the Department's 
authority under the Act, and disagreed 
with the Department's claim that little 
additional cost would be entailed in 
compliance. However. the provision is 
taken directly from the legislative 

history (see EducatioR and Labor report 
at 114). · 

One commenter said that where an 
elevator is not required, platform lifts 
should be required. Two commenter& 
pointed out that the elevator exemption 
is really an exemption from the 
requirement for providing an accessible 
route to a second floor not served by an 
elevator. The Department agrees with 
the latter comment. Lifts to provide 
access between floors are not required 
in buildings that are not required to 
have elevators. This point is specifically 
addressed in the appendix to ADAAG 
(§ 4.1.3(5)). ADAAG also addresses in 
detail the situations in which lifts are 
permitted or required. 

Section 36.402 Alterations 

Sections 36.402-36.405 implement 
section 303(a)(2) of the Act, which 
requires that alterations to existing 
facilities be made in a way that ensures 
that the altered portion is readily 
accessible to and usable by individuals 
with disE.bilities. This part does not 
require alterations; it simply provides 
that when alterations are undertaken, 
they must be made in a manner that 
provides access. 

Section 36.402(a)(1) provides that any 
alteration to a place of public 
accommodation or a commercial facility, 
after January 26, 1992, shall be made so 
as to ensure that, to the maximum 
extent feasible, the altered portions of 
the facility are readily accessible to and 
usable by individuals with disabilities, 
including individuals who use 
wheelchairs. 

The proposed rule provided that an 
alteration would be deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property is in 
progress after that date. Commenter& 
pointed out that this provision would, in 
some cases, produce an unjust result by 
requiring the redesign or retrofitting of 
projects initiated before this part 
established the ADA accessibility 
standards. The Department agrees that 
the proposed rule would, in some 
instances, unfairly penalize projects that 
were substantially completed before the 
effective date. Therefore, paragraph 
(a)(2) has been revised to specify that an 
alteration will be deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property 
begins after that date. As a matter of 
interpretation, the Department will 
construe this provision to apply to 
alterations that require a permit from a 
State, County or local government, if 
physical alterations pursuant to the 
terms of the permit begin after January 
26, 1992. The Department recognizes that 
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this application of the effective date 
may require rede&iBll of some facilities 
that were planned prior to the 
publication of this part, but no 
retrofitting will be required of facilities 
on which the physical alterations were 
initiated prior to the effective date of the 
Act. Of course, nothing in this section in 
any way alters the obligation of any 
facility to remove architectural barriers 
in existing facilities to the extent that 
such barrier removal is readily 
achievable. 

Paragraph (b) provides that, for the 
purposes of this part, an "alteration" is a 
change to a place of public 
accommodation or a commercial facility 
that affects or could affect the usability 
of the building or facility or any part 
thereof. One commenter suggested that 
the concept of usability should apply 
only to those changes that affect access 
by persons with disabilities. The 
Department remains convinced that the 
Act requires the concept of "usability" 
to be read broadly to include any 
change that affects the usability of the 
facility, not simply changes that relate 
directly to access by individuals with 
disabilities. 

The Department received a significant 
number of comments on the examples 
provided in paragraphs (b)(l) and (b)(2) 
of the proposed rule. Some commenters 
urged the Department to limit the 
application of this provision to major 
structural modifications, while others 
asserted that it should be expanded to 
include cosmetic changes such as 
painting and wallpapering. The 
Department believes that neither 
approach is consistent with the 
legislative history, which requires this 
Department's regulation to be consistent 
with the accessibility guidelines 
(ADAAG) developed by the 
Architectural and Transportation 
Barriers Compliance Board (ATBCB). 
Although the legislative history 
contemplates that, in some instances, 
the ADA accessibility standards will 
exceed the current MGRAD 
requirements, it also clearly indicates 
the view of the drafters that "minor 
changes such as painting or papering 
walls * * * do not affect usability" 
(Education and Labor report at 111, 
Judiciary report at 64), and, therefore, 
are not alterations. The proposed rule 
was based on the existing MGRAD 
definition of "alteration." The language 
of the final rule has been revised to be 
consistent with ADAAG, incorporated 
as appendix A to this part. 

Some commenters sought clarification 
of the intended scope of this section. 
The proposed rule contained 
illustrations of changes that affect 

usability and those that do not. The 
intent of the illustrations was to explain 
the scope of the alterations requirement; 
the effect was to obscure it. As a result 
of the illustrations, some commenters 
concluded that any alteration to a 
facility, even a minor alteration such as 
relocating an electrical outlet, would 
trigger an extensive obligation to 
provide access throughout an entire 
facility. That result was never 
contemplated. 

Therefore, in this final rule paragraph 
(b)(l) has been revised to include the 
major provisions of paragraphs (b)(l) 
and (b)(2) of the proposed rule. The 
examples in the proposed rule have 
been deleted. Paragraph (b)(l) now 
provides that alterations include, but are 
not limited to, remodeling, renovation, 
rehabilitation, reconstruction, historic 
restoration, changes or rearrangement in 
structural parts or elements, and 
changes or rearrangement in the plan 
configuration of walls and full-height 
partitions. Normal maintenance, 
reroofing, painting or wallpapering, 
asbestos removal, or changes to 
mechanical and electrical systems are 
not alterations unless they affect the 
usability of building or facility. 

Paragraph (b)(2) of this final rule was 
added to clarify the scope of the 
alterations requirement. Paragraph (b)(2) 
provides that if existing elements, 
spaces, or common areas are altered, 
then each such altered element, space, 
or area shall comply with the applicable 
provisions of appendix A (ADAAG). As 
provided in § 36.403, if an altered apace 
or area ia an area of the facility that 
contains a primary function, then the 
requirements of that section apply. 

Therefore, when an entity undertakes 
a minor alteration to a place of public 
accommodation or commercial facility, 
such as moving an electrical outlet, the 
new outlet must be installed in 
compliance with ADAAG. (Alteration of 
the elements listed in § 36.403(c)(2) 
cannot trigger a path of travel 
obligation.) If the alteration is to an 
area, such as an employee lounge or 
locker room, that is not an area of the 
facility that contains a primary function, 
that area must comply with ADAAG. It 
ia only when an alteration affects access 
to or usability of an area containing a 
primary function, as opposed to other 
areas or the elements listed in 
§ 36.403(c)(2), that the path of travel to 
the altered area must be made 
accessible. 

The Department received relatively 
few comments on paragraph (c), which 
explains the statutory phrase "to the 
maximum extent feasible." Some 
commenters suggested that the 

regulation should specify that cost is a 
factor in determining whether it is 
feasible to make an altered area 
accessible. The legislative history of the 
ADA indicates that the concept of 
feasibility only reaches the question of 
whether it ia possible to make the 
alteration accessible in compliance with 
this part. Costs are to be considered 
only when an alteration to an area 
containing a primary function triggers an 
additional requirement to make the path 
of travel to the altered area accessible. 

Section 36.402(c) is, therefore, 
essentially unchanged from the 
proposed rule. At the recommendation 
of a commenter, the Department has 
inserted the word "virtually" to modify 
"impossible" to conform to the language 
of the legislative history. It explains that 
the phrase "to the maximum extent 
feasible" as used in this section applies 
to the occasional case where the nature 
of an existing facility makes it virtually 
impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In the 
occasional cases in which full 
compliance is impossible, alterations 
shall provide the maximum physical 
accessibility feasible. Any features of 
the facility that are being altered shall 
be made accessible unless it is 
technically infeasible to do so. If 
providing accessibility in conformance 
with this section to individuals with 
certain disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches or who 
have impaired vision or hearing, or 
those who have other types of 
impairments). 

Section 36.403 Alterations: Path of 
Travel 

Section 36.403 implements the 
statutory requirement that any 
alteration that affects or could affect the 
usability of or access to an area of a 
facility that contains a primary function 
shall be made so as to ensure that, to 
the maximum extent feasible, the path 
of travel to the altered area, and the 
restrooms, telephones, and drinking 
fountains serving the altered area, are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs, unless 
the cost and scope of such alterations is 
disproportionate to the cost of the 
overall alteration. Paragraph (a) restates 
this statutory requirement. 

Paragraph (b) defines a "primary 
function" as a major activity for which 
the facility is intended. This paragraph 
is unchanged from the proposed rule. 
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Areas that contain a primary function 
include, but are not limited to, the 
customer services lobby of a bank, the 
dining area of a cafeteria, the meeting 
rooms in a conference center, as well as 
offices end all other work areas in 
which the activities of the public 
accommodation or other private entities 
using the facility are carried out. The 
concept of "areas containing a primary 
function" is analogous to the concept of 
"functional spaces" in § 3.5 of the 
existing Uniform Federal Accessibility 
Standards, which defines "functional 
spaces" as "[t]he rooms and spaces In a 
building or facility that house the major 
activities for which the building or 
facility is intended." 

Paragraph (b) provides that areas 
such es mechanical rooms, boiler rooms, 
supply storage rooms, employee lounges 
and locker rooms, janitorial closets, 
entrances, corridors, and restrooms are 
not areas containing a primary function. 
There may be exceptions to this general 
rule. For example, the availability of 
public restrooms at a piece of public 
accommodation at a roadside rest stop 
may be a major factor affecting 
customers' decisions to patronize the 
public accommodation. In that case, a 
restroom would be considered to be an 
"area containing a primary function" of 
the facility. 

Most of the commenter& who 
addressed this issue supported the 
approach taken by the Department; but 
a few commenter& suggested that areas 
not open to the general public or those 
used exclusively by employees should 
be excluded from the definition of 
primary function. The preamble to the 
proposed rule noted that the Department 
considered an alternative approach to 
the definition of "primary function," 
under which a primary function of a 
commercial facility would be defined as 
a major activity for which the facility 
was intended, while a primary function 
of a place of public accommodation 
would be defined as an activity which 
involves providing significant goods, 
services, facilities, privileges, 
advantages, or accommodations. 
However, the Department concluded 
that, although portions of the legislative 
history of the ADA support this 
alternative, the better view is that the 
language now contained in§ 36.403(b) 
most accurately reflects congressional 
intent. No commenter made a 
persuasive argument that the 
Department's interpretation of the 
legislative history is incorrect. 

When the ADA was introduced, the 
requirement to make alterations 
accessible was included in section 302 
of the Act, which identifies the practices 

that constitute discrimination by a 
public accommodation. Because section 
302 applies only to the operation of a 
place of public accommodation, the 
alterations requirement wee intended 
only to provide access to clients and 
customers of a public accommodation. It 
was anticipated that access would be 
provided to employpes with disabilities 
under the "reasonable accommodation" 
requirements of title I. However, during 
its consideration of the ADA. the House 
Judiciary Committee amended the bill to 
move the alterations provision from 
section 302 to section 303, which applies 
to commercial facilities as well as public 
accommodations. The Committee report 
accompanying the bill explains that: 

New construction and alterations of both 
public accommodations and commercial 
facilities must be made readily acce11ible to 
and usable by Individuals with dieabilltiea 
• • •. E11entially, [this requirement] la 
designed to ensure that patrons and 
employees of public accommodations and 
commercial facilities are able to get to, enter 
and use the facility • • •. The rationale for 
making new construction acce1Bible applies 
with equal force to alterations. 

Judiciary report at 62-63 (emphasis 
added). 

The ADA, as enacted, contains the 
language of section 303 as It was 
reported out of the Judiciary Committee. 
Therefore, the Department has 
concluded that the concept of "primary 
function" should be applied in the same 
manner to places of public 
accommodation and to commercial 
facilities, thereby including employee 
work areas in places of public 
accommodation within the scope of this 
section. 

Paragraph (c) provides examples of 
alterations that affect the usability of or 
access to en area containing a primary 
function. The examples include: 
Remodeling a merchandise display area 
or employee work areas in a department 
store; installing a new floor surface to 
replace an inaccessible surface in the 
customer service area or employee work 
areas of a bank; redesigning the 
assembly line area of a factory; end 
installing a computer center in an 
accounting firm. This list is illustrative, 
not exhaustive. Any change that affects 
the usability of or access to an area 
containing a primary function triggers 
the statutory obligation to make the path 
of travel to the altered area acceSBible. 

When the proposed rule was drafted, 
the Department believed that the rule 
made it clear that the ADA would 
require alterations to the path of travel 
only when such alterations are not 
disproportionate to the alteration to the 
primary function area. However, the 
comments that the Department received 

indicated that many commenter& believe 
that even minor alterations to individual 
elements would require additional 
alterations to the path of travel. To 
address the concern of these 
commenter&, a new paragraph (c)(2) hes 
been added to the final rule to provide 
that alterations to such elements es 
windows, hardware, controls (e.g. light 
switches or thermostats), electrical 
outlets, or signege will not be deemed to 
be alterations that effect the usability of 
or access to en area containing a 
primary function. Of course, each 
element that is altered must comply with 
ADAAG (appendix A). The cost of 
alterations to individual elements would 
be included in the overall cost of en 
alteration for purposes of determining 
disproportionality end would be 
counted when determining the aggregate 
cost of a series of smell alterations in 
accordance with § 36.401(h] if the area 
is altered in a manner that effects 
access to or usability of en area 
containing a primary function. 

Paragraph (d] concerns the respective 
obligations of landlords end tenants in 
the cases of alterations that trigger the 
path of travel requirement under 
§ 36.403. This paragraph was contained 
in the landlord/tenant section of the 
proposed rule, § 36.201(b). If a tenant is 
making alterations upon its premises 
pursuant to terms of a lease that grant it 
the authority to do so (even if they 
constitute alterations that trigger the 
path of travel requirement], and the 
landlord is not making alterations to 
other perts of the facility, then the 
alterations by the tenant on its own 
premises do not trigger a path of travel 
obligation upon the landlord in areas of 
the facility under the landlord's 
authority that are not otherwise being 
altered. The legislative history makes 
clear that the path of travel requirement 
applies only to the entity that is already 
making the alteration, and thus the 
Department has not changed the final 
rule despite numerous comments 
suggesting that the tenant be required to 
provide a path of travel. 

Paragraph (e) defines a "path of 
travel" as a continuous, unobstructed 
way of pedestrian passage by means of 
which an altered area may be 
approached, entered, and exited; and 
which connects the altered area with an 
exterior approach (including sidewalks, 
streets, and parking areas], an entrance 
to the facility, and other parts of the 
facility. This concept of an accessible 
path of travel is analogous to the 
concepts of "accessible route" and 
"circulation path" contained in section 
3.5 of the current UFAS. Some 
commenters suggested that this 
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paragraph should address emergency 
egress. The Department disagrees. "Path 
of travel" as it is used in this section ie a 
term of art under the ADA that relates 
only to the obligation of the public 
accommodation or commercial facility 
to provide additional accessible 
elements when an area containing a 
primary function is altered. The 
Department recognizes that emergency 
egress ie an important issue, but 
believes that it ie appropriately 
addreHed in ADAAG (appendix A), not 
in this paragraph. Furthermore, ADAAG 
does not require changes to emergency 
egress areas in alterations. 

Paragraph (e)(2) is drawn from section 
3.5 of UF AS. It provides that an 
accessible path of travel may consist of 
walks and sidewalks, curb ramps and 
other interior or exterior pedestrian 
ramps; clear floor paths through lobbies, 
corridors, rooms, and other improved 
areas; parking acceee aisles; elevators 
and lifts; or a combination of such 
elements. Paragraph (e)(3) provides that, 
for the purposes of this part, the term 
"path of travel" also includes the 
restrooms, telephones, and drinking 
fountains serving an altered area. 

Although the Act establishes an 
expectation that an accessible path of 
travel should generally be included 
when alterations are made to an area 
containing a primary function, Congress 
recognized that, in some circumstances, 
providing an accessible path of travel to 
an altered area may be sufficiently 
burdensome in comparison to the 
alteration being undertaken to the area 
containing a primary function ae to 
render this requirement unreasonable. 
Therefore, Congress provided, In section 
303(a)(2) of the Act, that alterations to 
the path of travel that are 
disproportionate In coat and scope to 
the overall alteration are not required. 

The Act requires the Attorney General 
to determine at what point the cost of 
providing an acceHlble path of travel 
becomes disproportionate. The proposed 
rule provided three options for making 
this determination. 

Two committees of CongreH 
specifically addreaaed this laaue: the 
House Committee on Education and 
Labor and the House Committee on the 
Judiciary. The reports laaued by each 
committee suggested that acceaalbillty 
alterations to a path of travel might be 
"disproportionate" If they exceed 30% of 
the alteration coats (Education and 
Labor report at 113; Judiciary report at 
64). Because the Department believed 
that smaller percentage rates might be 
appropriate, the proposed rule sought 
comments on three options: 10%, 20%, or 
309f,, 

The Department received a significant 
number of comments on this section. 
Commenter& representing individuals 
with disabilities generally supported the 
use of 30% (or more); commenter& 
representing covered entities supported 
a figure of 10% (or less). The Department 
believes that alterations made to 
provide an acceseible path of travel to 
the altered area should be deemed 
disproportionate to the overall alteration 
when the coat exceeds 20% of the cost of 
the alteration to the primary function 
area. Thie approach appropriately 
reflects the intent of Congress to provide 
access for individuals with disabilities 
without causing economic hardship for 
the covered public accommodations and 
commercial facilities. 

The Department has determined that 
the basis for this cost calculation shall 
be the cost of the alterations to the area 
containing the primary function. This 
approach will enable the public 
accommodation or other private entity 
that is making the alteration to calculate 
its obligation ae a percentage of a 
clearly ascertainable base cost, rather 
than as a percentage of the "total" cost, 
an amount that will change as 
acce88ibllity alterations to the path of 
travel are made. 

Paragraph (f)(2) (paragraph (e)(2) in 
the proposed rule) is unchanged. It 
provides examples of costs that may be 
counted ae expenditures required to 
provide an accessible path of travel. 
They include: 

• Costa associated with providi~g an 
accessible entrance and an accessible 
route to the altered area, for example, 
the cost of widening doorways or 
installing ramps; 

• Costs associated with making 
restrooms accessible, such ae Installing 
grab bars, enlarging toilet stalls, 
Insulating pipes, or Installing accessible 
faucet controls; 

• Costa aaaoclated with providing 
acceaaible telephones, such as 
relocating telephones to an accessible 
height, Installing amplification devices, 
or Installing telecommunications devices 
for deaf persona (TDD'a); 

• Costa aaaoclated with relocating an 
lnacce88ible drinking fountain. 

Paragraph (f)(l) of the proposed rule 
provided that when the coat of 
alterations neceaaary to make the path 
of travel serving an altered area fully 
accessible la disproportionate to the coat 
of the overall alteration, the path of 
travel shall be made acceHible to the 
maximum extent feasible. In response to 
the suggestion of a commenter, the 
Department has made an editorial 
change In the final rule (paragraph 
(g)(lj) to clarify that if the cost of 

providing a fully accessible path of 
travel is disproportionate, the path of 
travel shall be made accessible "to the 
extent that it can be made accessible 
without incurring disproportionate 
coats." 

Paragraph (g)(2) (paragraph (f)(2) in 
the NPRM) establishes that priority 
should be given to those elements that 
will provide the greatest access, in the 
following order: An accessible entrance; 
an accessible route to the altered area; 
at least one accessible restroom for each 
sex or a single unisex restroom; 
accessible telephones; accessible 
drinking fountains; and, whenever 
possible, additional accessible elements 
such as parking, storage, and alarms. 
This paragraph is unchanged from the 
proposed rule. 

Paragraph (h) (paragraph (g) in the 
proposed rule) provides that the 
obligation to provide an accessible path 
of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 
If an area containing a primary function 
has been altered without providing an 
accessible path of travel to serve that 
area, and subsequent alterations of that 
area, or a different area on the same 
path of travel, are undertaken within 
three years of the original alteration, the 
total cost of alterations to primary 
function areas on that path of travel 
during the preceding three year period 
shall be considered in determining 
whether the cost of making the path of 
travel serving that area accessible is 
disproportionate. Only alterations 
undertaken after January 26, 1992, shall 
be considered in determining if the cost 
of providing accessible features ie 
disproportionate to the overall cost of 
the alterations. 

Section 36.404 Alterations: Elevator 
Exemption 

Section 36.404 implements the 
elevator exemption in section 303(b) of 
the Act as it applies to altered facilities. 
The provisions of section 303(b) are 
discussed in the preamble to I 36.401(d) 
above. The statute applies the same 
exemption to both new construction and 
alterations. The principal difference 
between the requirements of I 36.401(d) 
and § 36.404 is that, in altering an 
existing facility that is not eligible for 
the statutory exemption, the public 
accommodation or other private entity 
responsible for the alteration is not 
required to install an elevator if the 
installation of an elevator would be 
disproportionate in cost and scope to 
the cost of the overall alteration as 
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provided in § 35.403(f)(1). In addition, 
the standards referenced in § 36.406 
(ADAAG) provide that installation of an 
elevator in an altered facility is not 
required if it is "technically infeasible." 

This section has been revised to 
define the terms "professional office of a 
health care provider" and "shopping 
center or shopping mall" for the 
purposes of this section. The definition 
of "professional office of a health care 
provider" is identical to the definition 
included in § 36.401(d). 

It has been brought to the attention of 
the Department that there is some 
misunderstanding about the scope of the 
elevator exemption as it applies to the 
professional office of a health care 
provider. A public accommodation, such 
as the professional office of a health 
care provider, is required to remove 
architectural barriers to its facility to the 
extent that such barrier removal is 
readily achievable (see § 36.304), but it 
is not otherwise required by this part to 
undertake new construction or 
alterations. This part does not require 
that an existing two story building that 
houses the profes11ional office of a 
health care provider be altered for the 
purpose of providing elevator access. If. 
however, alterations to the area housing 
the office of the health care provider are 
undertaken for other purposes, the 
installation of an elevator might be 
required. but only if the cost of the 
elevator is not disproportionate to the 
cost of the overall alteration. Neither the 
Act nor this part prohibits a health care 
provider from locating his or her 
professional office in an existing facility 
that does not have an elevator. 

Because of the unique challenges 
presented in altering existing facilities, 
the Department has adopted a definition 
of "shopping center or shopping mall" 
for the purposes of this section that is 
slightly different from the definition 
adopted under § 36.401(d). For the 
purposes of this section, a "shopping 
center or shopping mall" is (1) a building 
housing five or more sales or rental 
establishments, or (2) a series of 
buildings on a common site, connected 
by a common pedestrian access route 
above or below the ground floor, either 
under common ownership or common 
control or developed either as one 
project or as a series of related projects, 
housing five or more sales or rental 
establishments. As is the case with new 
construction, the term "shopping center 
or shopping mall" only includes floor 
levels housing at least one sales or 
rental establishment, or any floor level 
that was designed or intended for use by 
at least one sales or rental 
establishment. 

The Department believes that it is 
appropriate to use a different definition 
of "shopping center or shopping mall" 
for this section than for § 36.401, in 
order to make it clear that a series of 
existing buildings on a common site that 
is altered for the use of sales or rental 
establishments does not become a 
"shopping center or shopping mall" 
required to install an elevator, unless 
there is a common means of pedestrian 
access above or below the ground floor. 
Without this exemption, separate, but 
adjacent, buildings that were initially 
designed and constructed independently 
of each other could be required to be 
retrofitted with elevators, if they were 
later renovated for a purpose not 
contemplated at the time of 
construction. 

Like § 36.401(d), § 36.404 provides that 
the exemptions in this paragraph do not 
obviate or limit in any way the 
obligation to comply with the other 
accessibility requirements established in 
this subpart. For example, alterations to 
floors above or below the ground floor 
must be accessible regardless of 
whether the altered facility has an 
elevator. If a facility that is not required 
to install an elevator nonetheless has an 
elevator, that elevator shall meet, to the 
maximum extent feasible, the 
accessibility requirements of this 
section. 

Section 36.405 Alterations: Historic 
Preservation 

Section 36.405 gives effect to the 
intent of Congress. expressed in section 
504(c) of the Act, that this part recognize 
the national interest in preserving 
significant historic structures. 
Commenters criticized the Department's 
use of descriptive terms in the proposed 
rule that are different from those used in 
the ADA to describe eligible historic 
properties. In addition. some 
commenters criticized the Department's 
decision lo use the concept of 
"substantially impairing" the historic 
features of a property. which is a 
concept employed in regulations 
implementing section 504 of the 
Rehabilitation Act of 1973. Those 
commenters recommended that the 
Department adopt the criteria of 
"adverse effect" published by the 
Advisory Council on Historic 
Preservation under the National Historic 
Preservation Act (36 CFR 800.9) as the 
standard for determining whether an 
historic properly may be altered. 

The Department agrees with these 
comments to the extent that they suggest 
that the language of the rule should 
conform to the language employed by 
Congress in the ADA. Therefore, the 
language of this section has been 

revised to make it clear that this 
provision applies to buildings or 
facilities that are eligible for listing in 
the National Register of Historic Places 
under the National Historic Preservation 
Act (16 U.S.C. 470 et seq.) and to 
buildings or facilities that are designated 
as historic under State or local law. The 
Department believes, however, that the 
criteria of adverse effect employed 
under the National Historic Preservation 
Act are inappropriate for this rule 
because section 504(c) of the ADA 
specifies that special alterations 
provisions shall apply only when an 
alteration would "threaten or destroy 
the historic significance of qualified 
historic buildings and facilities." 

The Department intends that the 
exception created by this section be 
applied only in those very rare 
situations in which it is not possible to 
provide access to an historic property 
using the special access provisions in 
ADAAG. Therefore, paragraph (a) of 
§ 36.405 has been revised to provide that 
alterations to historic properties shall 
comply. to the maximum extent feasible, 
with section 4.1.7 of ADAAG. Paragraph 
(b) of this section has been revised to 
provide that if it has been determined, 
under the procedures established in 
ADAAG, that it is not feasible to 
provide physical access to an historic 
property that is a place of public 
accommodation in a manner that will 
not threaten or destroy the historic 
significance of the property, alternative 
methods of access shall be provided 
pursuant to the requirements of Subpart 
c. 

Section 36.406 Standards for New 
Construction and Alterations 

Section 36.406 implements the 
requirements of sections 306(b) and 
306(c) of the Act, which require the 
Attorney General to promulgate 
standards for accessible design for 
buildings and facilities subject to the 
Act and this part that are consistent 
with the supplemental minimum 
guidelines and requirements for 
accessible design published by the 
Architectural and Transportation 
Barriers Compliance Board (ATBCB or 
Board) pursuant to section 504 of the 
Act. This section of the rule provides 
that new construction and alterations 
subject to this part shall comply with the 
standards for accessible design 
published as appendix A to this part. 

Appendix A contains the Americans 
with Disabilities Act Accessibility 
Guidelines for Buildings and Facilities 
(ADAAG) which is being published by 
the A TBCB as a final rule elsewhere in 
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this issue of the Federal Register. As 
proposed in this Department's proposed 
rule, § 36.406(a) adopts ADAAG as the 
accessibility standard applicable under 
this rule. 

Paragraph (b) was not included in the 
proposed rule. It provides, in chart form, 
guidance for using ADAAG together 
with subparts A through D of this part 
when determining requirements for a 
particular facility. Thie chart is intended 
solely as guidance for the user; it has no 
effect for purposes of compliance or 
enforcement. It does not necessarily 
provide complete or mandatory 
information. 

Proposed § 36.406(b) is not included in 
the final rule. That provision, which 
would have taken effect only if the final 
rule had followed the proposed Option 
Two for§ 36.401(a), is unnecessary 
because the Department has chosen 
Option One, as explained in the 
preamble for that section. 

Section 504(a) of the ADA requires the 
ATBCB to issue minimum guidelines to 
supplement the existing Minimum 
Guidelines and Requirements for 
Accessible Design (MGRAD) (36 CFR 
part 1190) for purposes of title Ill. 
According to section 504(b) of the Act, 
the guidelines are to establish additional 
requirements, consistent with the Act, 
"to ensure that buildings and facilities 
are accessible, in terms of architecture 
and design, ... and communication, to 
individuals with disabilities." Section 
306(c) of the Act requires that the 
accessibility standards included in the 
Department's regulations be consistent 
with the minimum guidelines, in this 
case ADAAG. 

As explained in the ATBCB'e 
preamble to ADAAG, the substance and 
form of the guidelines are drawn from 
several sources. They use as their model 
the 1984 Uniform Federal Accessibility 
Standards (UFAS) (41 CFR part 101, 
subpart 101-19.6, appendix), which are 
the standards implementing the 
Architectural Barriere Act. UFAS is 
based on the Board's 1982 MGRAD. 
ADAAG follows the numbering system 
and format of the private sector 
American National Standard lnetitute's 
ANSI A117.1 standards. (American 
National Specifications for Making 
Buildings and Facilities Accessible to 
and Usable by Physically Handicapped 
People (ANSI A117-1980) and American 
National Standard for Buildings and 
Facilities-Providing Accessibility and 
Usability for Physically Handicapped 
People (ANSI A117.1-1986).) ADAAG 
supplements MGRAD. In developing 
ADAAG, the Board made every effort to 
be consistent with MGRAD and the 
current and proposed ANSI Standards, 
to the extent consistent with the ADA. 

ADAAG consists of nine main 
sections and a separate appendix. 
Sections 1 through 3 contain general 
provisions and definitions. Section 4 
contains scoping provisions and . 
technical specifications applicable to all 
covered buildings and facilities. The 
scoping provisions are listed separately 
for new construction of sites and 
exterior facilities; new construction of 
buildings; additions; alterations; and 
alterations to historic properties. The 
technical specifications generally reprint 
the text and illustrations of the ANSI 
A117.1 standard, except where 
differences are noted by italics. Sections 
5 through 9 of the guidelines are special 
application sections and contain 
additional requirements for restaurants 
and cafeterias, medical care facilities, 
business and mercantile facilities, 
libraries, and transient lodging. The 
appendix to the guidelines contains 
additional information to aid in 
understanding the technical 
specifications. The section numbers in 
the appendix correspond to the sections 
of the guidelines to which they relate. 
An asterisk after a section number 
indicates that additional information 
appears in the appendix. 

ADAAG'e provisions are further 
explained under Summary of ADAAG 
below. 

General Comments 

One commenter urged the Department 
to move all or portions of subpart D, 
New Construction and Alterations, to 
the appendix (ADAAG) or to duplicate 
portions of subpart D in the appendix. 
The commenter correctly pointed out 
that subpart D is inherently linked to 
ADAAG, and that a self-contained set of 
rules would be helpful to users. The 
Department has attempted to simplify 
use of the two documents by deleting 
some paragraphs from subpart D (e.g., 
those relating to work areas), because 
they are included in ADAAG. However, 
the Department has retained in subpart 
D those sections that are taken directly 
from the statute or that give meaning to 
specific statutory concepts (e.g .. 
structural impracticability, path of 
travel). While some of the subpart D 
provisions are duplicated in ADAAG, 
others are not. For example. issues 
relating to path of travel and 
disproportionality in alterations are not 
addressed in detail in ADAAG. (The 
structure and contents of the two 
documents are addressed below under 
Summary of ADAAG.) While the 
Department agrees that ii would be 
useful to have one self-contained 
document, the different focuses of this 
rule and ADAAG do not permit this 
result at this time. However, the chart 

included in § 36.406(b) should assist 
users in applying the provisions of 
subparts A through D, and ADAAG 
together. 

Numerous business groups have urged 
the Departme~t not to adopt the 
proposed ADAAG ae the accessibility 
standards, because the requirements 
established are too high, reflect the 
"state of the art," and are inflexible. 
rigid, and impractical. Many of these 
objections have been lodged on the 
basis that ADAAG exceeds the 
statutory mandate to establish 
"minimum" guidelines. In the view of 
the Department, these commentere have 
misconstrued the meaning of the term 
"minimum guidelines." The statute 
clearly contemplates that the guidelines 
establish a level of access-a 
minimum-that the standards must meet 
or exceed. The guidelines are not to be 
"minimal" in the sense that they would 
provide for a low level of access. To the 
contrary, Congress emphasized that the 
ADA requires a "high degree of 
convenient access." Education and 
Labor report at 117-18. The legislative 
history explains that the guidelines may 
not "reduce, weaken, narrow or set less 
accessibility standards than those 
included in existing MGRAD" and 
should provide greater guidance in 
communication accessibility for 
individuals with hearing and vision 
impairments. Id. at 139. Nor did 
Congress contemplate a set of guidelines 
lees detailed than ADAAG; the statute 
requires that the ADA guidelines 
supplement the existing MGRAD. When 
it established the statutory scheme. 
Congress was aware·of the content and 
purpose of the 1982 MGRAD; as 
ADAAG does with respect to ADA, 
MGRAD establishes a minimum level of 
access that the Architectural Barriers 
Act standards (i.e., UFAS) must meet or 
exceed, and includes a high level of 
detail. 

Many of the same commenters urged 
the Department to incorporate as its 
acceBBibility standards the ANSI 
standard's technical provisions and to 
adopt the proposed scoping provisions 
under development by the Council of 
American Building Officials' Board for 
the Coordination of Model Codes 
(BCMC). They contended that the ANSI 
standard is familiar to and accepted by 
professionals. and that both documents 
are developed through consensus. They 
suggested that ADAAG will not stay 
current, because it does not follow an 
established cyclical review process. and 
that it is not likely to be adopted by 
nonfederal jurisdictions in State and 
local codes. They urged the Department 
and the Board to coordinate the 
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changes to them with the ANSI A117 
committee in order to maintain a 
consistent and uniform set of 
accessibility standards that can be 
efficiently and effectively implemented 
at the State and local level through the 
existing building regulatory processes. 

The Department shares the 
commenters' goal of coordination 
between the private sector and Federal 
standards, to the extent that 
coordination can lead to substantive 
requirements consistent with the ADA. 
A single accessibility standard, or 
consistent accessibility standards, that 
can be used for ADA purposes and that 
can be incorporated or referenced by 
State and local governments, would help 
to ensure that the ADA requirements are 
routinely implemented at the design 
stage. The Department plans to work 
toward this goal. 

The Department, however, must 
comply with the requirements of the 
ADA, the Federal Advisory Committee 
Act (5 U.S.C app. 1 et seq.) and the 
Administrative Procedure Act (5 U.S.C 
551 et seq.). Neither the Department nor 
the Board can adopt private 
requirements wholesale. Furthermore, 
neither the 1991 ANSI A117 Standard 
revision nor the BCMC process is 
complete. Although the ANSI and BCMC 
provisions are not final, the Board has 
carefully considered both the draft 
BCMC scoping provisions and draft 
ANSI technical standards and included 
their language in ADAAG wherever 
consis·tent with the ADA. 

Some commenters requested that, if 
the Department did not adopt ANSI by 
reference, the Department declare 
compliance with ANSI/BCMC to 
constitute equivalency with the ADA 
standards. The Department has not 
adopted this recommendation but has 
instead worked as a member of the 
A TBCB to ensure that its accessibility 
standards are practical and usable. In 
addition, as explained under subpart F. 
Certification of State Laws or Local 
Building Codes, the proper forum for 
further evaluation of this suggested 
approach would be in conjunction with 
the certification process. 

Some commenters urged the 
Department to allow au additional 
comment period after the Board 
published its guidelines in final form, for 
purposes of affording the public a 
further opportunity to evaluate the 
appropriateness of including them as the 
Departments accessibility standards. 
Such an additional comment period is 
unnecessary and would unduly delay 
the issuance of final regulations. The 
Department put the public on notice, 
through the proposed rule, of its 

intention to adopt the proposed 
ADAAG. with any changes made by the 
Board, as the accessibility standards. As 
a member of the Board and of its ADA 
Task Force, the Department participated 
actively in the public hearings held on 
the proposed guidelines and in 
preparation of both the proposed and 
final versions of ADAAG. Many 
Individuals and groups commented 
directly to the Department's docket, or 
at its public hearings, about ADAAG. 
The comments received on ADAAG, 
whether by the Board or by this 
Department, were thoroughly analyzed 
and considered by the Department in 
the context of whether the proposed 
ADAAG was consistent with the ADA 
and suitable for adoption as both 
guidelines and standards. The 
Department is convinced that ADAAG 
as adopted in its final form is 
appropriate for these purposes. The final 
guidelines, adopted here as standards, 
will ensure the high level of access 
contemplated by Congress, consistent 
with the ADA's balance between the 
interests of people with disabilities and 
the business community. 

A few commenters, citing the Senate 
report (at 70) and the Education and 
Labor report (at 119), asked the 
Department to Include in the regulations 
a provision stating that departures from 
particular technical and scoping 
requirements of the accessibility 
standards will be permitted so long as 
the alternative methods used will 
provide substantially equivalent or 
greater access to and utilization of the 
facility. Such a provision is found in 
ADAAG 2.2 and by virtue of that fact is 
included in these regulations. 

Comments on specific provisions of 
proposed ADAAG 

During the course of accepting 
comments on its proposed rule, the 
Department received numerous 
comments on ADAAG. Those areas that 
elicited the heaviest response included 
assistive listening systems, automated 
teller machines, work areas, parking, 
areas ofrefuge, telephones (scoping for 
TDD's and volume controls) and visual 
alarms. Strenuous objections were 
raised by some business commenters to 
the proposed provisions of the 
guidelines concerning check-out aisles, 
counters, and scoping for hotels and 
nursing facilities. All these comments 
were considered in the same manner as 
other comments on the Department's 
proposed rule and, in the Department's 
view, have been addressed adequately 
in the final ADAAG. 

Largely in response to comments, the 
Board made numerous changes from its 
proposal, including the following: 

• Generally, at least 50% of public 
entrances to new buildings must be 
accessible, rather than all entrances, as 
would often have resulted from the 
proposed approach. 

• Not all check-out aisles are required 
to be accessible. 

• The final guidelines provide greater 
flexibility in providing access to sales 
counters, and no longer require a portion 
of every counter to be accessible. 

• Scoping for TDD's or text 
telephones was increased. One TDD or 
text telephone, for speech and hearing 
impaired persons, must be provided at 
locations with 4, rather than 6, pay 
phones, and in hospitals and shopping 
malls. Use of portable (less expensive) 
TDD's is allowed. 

• Dispersal of wheelchair seating 
areas in theaters will be required only 
where there are more than 300 seats, 
rather than in all cases. Seats with 
removable armrests (i.e., seats into 
which persons with mobility 
impairments can transfer) will also be 
required. 

• Areas of refuge (areas with direct 
access to a stairway, and where people 
who cannot use stairs may await 
assistance during a emergency 
evacuation) will be required, as 
proposed, but the final provisions are 
based on the Uniform Building Code. 
Such areas are not required in 
alterations. 

• Rather than requiring 5% of new 
hotel rooms to be accessible to people 
with mobility impairments, between 2 
and 4% accessibility (depending on total 
number of rooms) is required. In 
addition, 1% of the rooms must have 
roll-in showers. 

• The proposed rule reserved the 
provisions on alterations to homeless 
shelters. The final guidelines apply 
alterations requirements to homeless 
shelters, but the requirements are less 
stringent than those applied to other 
types of facilities. 

• Parking spaces that can be used by 
people in vans (with lifts) will be 
required. 

• As mandated by the ADA, the 
Board has established a procedure to be 
followed with respect to alterations to 
historic facilities. 

Summary of ADAAG 

This section of the preamble 
summarizes the structure of ADAAG, 
and highlights the more important 
portions. 

• Sections 1 Through 3 

Sections 1 through 3 contain general 
requirements, including definitions. 
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• Section 4.1.1, Application 

Section 4 contains scoping 
requirements. Section 4.1.1, Application, 
provides that all areas of newly 
designed or newly constructed buildings 
and facilities and altered portions of 
existing buildings and facilities required 
to be accessible by § 4.1.6 must comply 
with the guidelines unless otherwise 
provided in § 4.1.1 or a special 
application section. It addresses areas 
used only by employees as work areas, 
temporary structures, and general 
exceptions. 

Section 4.1.1(3) preserves the basic 
principle of the proposed rule: Areas 
that may be used by employees with 
disabilities shall be designed and 
constructed so that an individual with a 
disability can approach, enter, and exit 
the area. The language has been 
clarified to provide that it applies to any 
area used only as a work area (not just 
to areas "that may be used by 
employees with disabilities"), end that 
the guidelines do not require that any 
area used es an individual work station 
be designed with maneuvering space or 
equipped to be accessible. The appendix 
to ADAAG explains that work areas 
must meet the guidelines' requirements 
for doors and accessible routes, and 
recommends, but does not require, that 
5% of individual work stations be 
designed to permit a person using a 
wheelchair to maneuver within the 
space. 

Further discussion of work areas is 
found in the preamble concerning 
proposed § 36.401(b). 

Section 4.1.1(5)(e) includes an 
exception for structural impracticability 
that corresponds to the one found in 
§ 36.401(c) and discussed in that portion 
of the preamble. 

• Section 4.1.2, Accessible Sites and 
Exterior Facilities: New Construction 

This section addresses exterior 
features, elements, or spaces such as 
parking, portable toilets, and exterior 
signage, in new construction. Interior 
elements and spaces are covered by 
§ 4.1.3. 

The final rule retains the UFAS 
scoping for parking but also requires 
that at least one of every eight 
accessible parking spaces be designed 
with adequate adjacent space to deploy 
a lift used with a van. These spaces 
must have a sign indicating that they are 
van-accessible, but they are not lo be 
reserved exclusively for van users. 

• Section 4.1.3, Accessible Buildings: 
New Construction 

Thie section establishes scoping 
requirements for new construction of 
buildings end facilities. 

Sections 4.1.3 (1) through (4) cover 
accessible routes, protruding objects, 
ground and floor surfaces, and stairs. 

Section 4.1.3(5) generally requires 
elevators to serve each level in a newly 
constructed building, with four 
exceptions included in the subsection. 
Exception 1 is the "elevator exception" 
established in§ 36.401(d), which must 
be read with this section. Exception 4 
allows the use of platform lifts under 
certain conditions. 

Section 4.1.3(6), Windows, is reserved. 
Section 4.1.3(7) applies to doors. 

Under § 4.1.3(8), at least 50% of ell 
public entrances must be accessible. In 
addition, if a building is designed to 
provide access to enclosed parking, 
pedestrian tunnels, or elevated 
walkways, at least one entrance that 
serves each such function must be 
accessible. Each tenancy in a building 
must be served by an acceBBible 
entrance. Where local regulations (e.g., 
fire codes) require that a minimum 
number of exits be provided, an 
equivalent number of accessible 
entrances must be provided. (The latter 
provision does not require a greater 
number of entrances than otherwise 
planned.) 

ADAAG Section 4.1.3(9), with 
accompanying technical requirements in 
Section 4.3, requires an area of rescue 
assistance (i.e., an area with direct 
access to an exit stairway and where 
people who are unable to use stairs may 
await assistance during an emergency 
evacuation) to be established on each 
floor of a multi-story building. This was 
one of the most controversial provisions 
in the guidelines. The final ADAAG is 
based on current Uniform Building Code 
requirements and retains the 
requirement that areas of refuge 
(renamed "areas of rescue assistance") 
be provided, but specifies that this 
requirement does not apply to buildings 
that have a supervised automatic 
sprinkler system. Areas of refuge are not 
required in alterations. 

The next seven subsections deal with 
drinking fountains ( § 4.1.3(10)); toilet 
facilities ( § 4.1.3(11)); storage, shelving, 
and display units ( § 4.1.3(12)), controls 
and operating mechanisms(§ 4.1.3(13)), 
emergency warning systems(§ 4.1.3(14)), 
detectable warnings(§ 4.1.3(15)), end 
building signage ( § 4.1.3(16)). Paragraph 
11 requires that toilet facilities comply 
with § 4.22, which requires one 
accessible toilet stall (60" x 60") in each 
newly constructed restroom. In response 

to public comments, the final rule 
requires that a second accessible stall 
(36" X 60") be provided in restrooms that 
have six or more stalls. 

ADAAG Section 4.1.3(17) establishes 
requirements for accessibility of pay 
phones to persons with mobility 
impairments, hearing impairments 
(requiring some phones with volume 
controls), and those who cannot use 
voice telephones. It requires one interior 
"text telephone" to be provided et any 
facility that hes a total of four or more 
public pay phones. (The term "text 
telephone" hes been adopted to reflect 
current terminology end changes in 
technology.) In addition, text telephones 
will be required in specific locations, 
such es covered shopping malls, 
hospitals (in emergency rooms, waiting 
rooms, and recovery areas). end 
convention centers. 

Paragraph 18 of Section 4.1.3 generally 
requires that at least five percent of 
fixed or built-in seating or tables be 
acceBSible. 

Paragraph 19, covering assembly 
areas, specifies the number of 
wheelchair seating spaces and types 
and numbers of aeeistive listening 
systems required. It requires dispersal of 
wheelchair seating locations in facilities 
where there ere more than 300 seats. 
The guidelines also require that at least 
one percent of all fixed seats be aisle 
seats without armrests (or with 
moveable armrests) on the aisle side to 
increase accessibility for persons with 
mobility impairments who prefer to 
transfer from their wheelchairs to fixed 
seating. In addition, the final ADAAG 
requires that fixed seating for a 
companion be located adjacent to each 
wheelchair location. 

Paragraph 20 requires that where 
automated teller machines are provided, 
at least one must comply with sedion 
4.34, which, among other things, requires 
accessible controls, and instructions and 
other information that are accessible to 
persons with sight impairments. 

Under paragraph 21, where dressing 
rooms are provided. five percent or at 
least one must comply with section 4.35. 

• Section 4.1.5, Additions 

Each addition to an existing building 
or facility is regai'dcd as an alteration 
subject to § § 36.402 through 36.406 of 
subpart D, including the date 
established in § 36.402(a). But additions 
also have attributes of new construction, 
and to the extent that a space or 
element in the addition is newly 
constructed, each new space or element 
must comply with the applicable scoping 
provisions of sections 4.1.1 to 4.1.3 for 
new construction, the applicable 
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technical specifications of sections 4.2 
through 4.34, and any applicable special 
provisions in sections 5 through 10. For 
instance, if a restroom is provided in the 
addition, it must comply with the 
requirements for new construction. 
Construction of an addition does not, 
however, create an obligation to retrofit 
the entire existing building or facility to 
meet requirements for new construction. 
Rather, the addition is to be regarded as 
an alteration and to the extent that it 
affects or could affect the usability of or 
access to an area containing a primary 
function, the requirements in section 
4.1.6(2) are triggered with respect to 
providing an accessible path of travel to 
the altered area and making the 
restrooms, telephones, and drinking 
fountains serving the altered area 
accessible. For example, if a museum 
adds a new wing that does not have a 
separate entrance as part of the 
addition, an accessible path of travel 
would have to be provided through the 
existing building or facility unless it is 
disproportionate to the overall cost and 
scope of the addition as established in 
§ 36.403(£). 

• Section 4.1.6, Alterations 

An alteration is a change to a building 
or facility that affects or could affect the 
usability of or access to the building or 
facility or any part thereof. There are 
three general principles for alterations. 
First, if any existing element or space is 
altered, the altered element or space 
must meet new construction 
requirements (section 4.1.6(1)(b)). 
Second. if alterations to the elements in 
a space when considered together 
amount to an alteration of the space, the 
entire space must meet new 
construction requirements (section 
4.1.6(1J(c)). Third, if the alteration affects 
or could affect the usability of or access 
to an area containing a primary 
function, the path of travel to the altered 
area and the restrooms, drinking 
fountains, and telephones serving the 
altered area must be made accessible 
unless ii is disproportionate to the 
overall alterations in terms of cost and 
scope as determined under criteria 
established by the Attorney General 
(§ 4.1.6(2)). 

Section 4.1.6 should be read with 
§ § 36.402 through 36.405. Requirements 
concerning alterations to an area 
serving a primary function are 
addressed with greater detail in the 
latter sections than in section 4.1.6(2). 
Section 4.1.6(1)(j) deals with technical 
infeasibility. Section 4.1.6(3) contains 
special technical provisions for 
alterations lo existing buildings and 
facilities. 

• Section 4.J.7, Historic Preservation 

This section contains scoping 
provisions and alternative requirements 
for alterations to qualified historic 
builciings and facilities. It clarifies the 
procedures under the National Historic 
Preservation Act and their application to 
alterations covered by the ADA. An 
individual seeking to alter a facility that 
is subject to the ADA guidelines and to 
State or local historic preservation 
statutes shall consult with the State 
Historic Preservation Officer to 
determine if the planned alteration 
would threaten or destroy the historic 
significance of the facility. 

• Sections 4.2 Through 4.35 

Sections 4.2 through 4.35 contain the 
technical specifications for elements 
and spaces required to be accessible by 
the scoping provisions (sections 4.1 
through 4.1.7) and special application 
sections (sections 5 through 10). The 
technical specifications are the same as 
the 1960 version of ANSI A117.1 
standard, except as noted in the text by 
italics. 

• Sections 5 Through 9 

These are special application sections 
and contain additional requirements for 
restaurants and cafeterias, medical care 
facilities, business and mercantile 
facilities, libraries, and transient 
lodging. For example, at least 5 percent, 
but not lees than one, of the fixed tables 
in a restaurant must be accessible. 

In section 7, Business and Mercantile, 
paragraph 7.2 (Sales and Service 
Counters, Teller Windows, Information 
Counters) has been revised to provide 
greater flexibility in new construction 
than did the proposed rule. At least one 
of each type of sales or service counter 
where a cash register is located shall be 
made accessible. Accessible counters 
shall be dispersed throughout the 
facility. At counters such as bank teller 
windows or ticketing counters, 
alternative methods of compliance are 
permitted. A public accommodation may 
lower a portion of the counter, provide 
an auxiliary counter, or provide 
equivalent facilitation through such 
means as installing a folding shelf on the 
front of the counter at an accessible 
height to provide a work surface for a 
person using a wheelchair. 

Section 7.3., Check-out Aisles, 
provides that, in new construction, a 
certain number of each design of check­
out aisle, as listed in a chart based on 
the total number of check-out aisles of 
each design, shall be accessible. The 
percentage of check-outs required to be 
accessible generally ranges from 20% to 
40%. In a newly constructed or altered 

facility with lees than 5,000 square feet 
of selling space, at least one of each 
type of check-out aisle must be 
accessible. In altered facilities with 
5,000 or more square feet of selling 
space, at least one of each design of 
check-out aisle must be made accessible 
when altered, until the number of 
accessible aisles of each design equals 
the number that would be required for 
new construction. 

• Section 9, Accessible Transient 
Lodging 

Section 9 addresses two types of 
transient lodging: hotels, motels, inns, 
boarding houses, dormitories, resorts, 
and other similar places (sections 9.1 
through 9.4); and homeless shelters, 
halfway houses, transient group homes, 
and other social service establishments 
(section 9.5). The interplay of the ADA 
and Fair Housing Act with respect to 
such facilities is addressed in the 
preamble discussion of the definition of 
"place of public accommodation" in 
§ 36.104. 

The final rule establishes scoping 
requirements for accessibility of newly 
constructed hotels. Four percent of the 
first hundred rooms, and roughly two 
percent of rooms in excess of 100, must 
meet certain requirements for 
accessibility to persons with mobility or 
hearing impairments, and an additional 
identical percentage must be accessible 
to persons with hearing impairments. An 
additional 1 % of the available rooms 
must be equipped with roll-in showers, 
raising the actual scoping for rooms 
accessible to persons with mobility 
impairments to 5% of the first hundred 
rooms and 3% thereafter. The final 
ADAAG also provides that when a hotel 
is being altered, one fully accessible 
room and one room equipped with 
visual alarms, notification devices, and 
amplified telephones shall be provided 
for each 25 rooms being altered until the 
number of accessible rooms equals that 
required under the new construction 
standard. Accessible rooms must be. 
dispersed in a manner that will provide 
persons with disabilities with a choice 
of single or multiple-bed 
accommodations. 

In new construction, homeless 
shelters and other social service entities 
must comply with ADAAG; at least one 
type of amenity in each common area 
must be accessible. In a facility that is 
not required to have an elevator, it is not 
necessary to provide accessible 
amenities on the inaccessible floors if at 
least one of each type of amenity is 
provided in accessible common areas. 
The percentage of accessible sleeping 
accommodations required is the same as 
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that required for other places of 
transient lodging. Requirements for 
facilities altered for use as a homeleBB 
shelter parallel the current MGRAD 
acceBBibllity requirements for leased 
buildings. A shelter located in an altered 
facility must have at least one 
acceBBible entrance, accessible sleeping 
accommodations in a number equivalent 
to that established for new construction, 
at least one acceBBible toilet and bath, 
at least one acceBBible coinmon area, 
and an acceBBible route connecting all 
acceBBible areas. All acceBBible areas in 
a homeleBB shelter in an altered facility 
may be located on one level. 

Section 10, Transportation Facilities 

Section 10 of ADAAG is reserved. On 
March 20, 1991, the A TBCB published a 
supplemental notice of proposed 
rulemaking (56 FR 11874) to establish 
special acceBB requirements for 
transportation facilities. The 
Department anticipates that when the 
A TBCB iBBues final guidelines for 
transportation facilities, this part will be 
amended to include those provisions. 

Subpart E-Enforcement 

Because the Department of Justice 
does not have authority to establish 
procedures for judicial review and 
enforcement, subpart E generally 
restates the statutory procedures for 
enforcement. 

Section 36.501 describes the 
procedures for private suits by 
individuals and the judicial remedies 
available. In addition to the language In 
section 306(a)(1) of the Act, I 36.501(a) 
of this part includes the language from 
section 204(a) of the Civil Rights Act of 
1964 (42 U.S.C. zoooa-3(a)) which Is 
incorporated by refetence in the ADA. A 
commenter noted that the proposed rule 
did not include the provision in section 
204(a) allowing the court to appoint an 
attorney for the complainant and 
authorize the commencement of the civil 
action without the payment of fees, 
costs, or security. That provision has 
been included in the final rule. 

Section 308(a)(1) of the ADA permits a 
private suit by an individual who has 
reasonable grounds for believing that he 
or she is "about to be" subjected to 
discrimination in violation of section 303 
of the Act (subpart D of this part), which 
requires that new construction and 
alterations be readily accessible to and 
usable by individuals with disabilities. 
Authorizing suits to prevent 
construction of facilities with 
architectural barriers will avoid the 
neceBBity of costly retrofitting that might 
be required if suits were not permitted 
until after the facilities were completed. 
To avoid unnecessary suits, this section 

requires that the individual bringing the 
suit have 'reasonable grounds" for 
believing that a violation is about to 
occur, but does not require the 
individual to engage in a futile gesture if 
he or she has notice that a person or 
organization covered by title III of the 
Act does not intend to comply with its 
provisions. 

Section :Hl.501(b) restates the 
provisions of section 308(a)(2) of the 
Act, which states that injunctive relief 
for the failure to remove architectural 
barriers in existing facilities or the 
failure to make new construction and 
alterations acceBBible "shall include" an 
order to alter these facilities to make 
them readily acceBBible to and usable by 
persons with disabilities to the extent 
required by title III. The Report of the 
Energy and Commerce Committee notes 
that "an order to make a facility readily 
accessible to and usable by individuals 
with disabilities is mandatory" under 
this standard. H.R. Rep. No. 485, 101st 
Cong., 2d Seas, pt 4, at 64 (1990). Also, 
injunctive relief shall include, where 
appropriate, requiring the provision of 
an auxiliary aid or service, modification 
of a policy, or provision of alternative 
methods, to the extent required by title 
III of the Act and this part. 

Section 36.502 is based on section 
308(b)(1)(A)(i) of the Act, which 
provides that the Attorney General shall 
investigate alleged violations of title III 
and undertake periodic reviews of 
compliance of covered entities. 
Although the Act does not establish a 
comprehensive administrative 
enforcement mechanism for 
investigation and resolution of all 
complaints received, the legislative 
history notes that investigation of 
alleged violations and periodic 
compliance reviews are essential to 
effective enforcement of title III, and 
that the Attorney General is expected to 
engage in active enforcement and to 
allocate sufficient resources to carry out 
this responsibility. Judiciary Report at 
67. 

Many commenters argued for 
inclusion of more specific provisions for 
administrative resolution of disputes 
arising under the Act and this part in 
order to promote voluntary compliance 
and .avoid the need for litigation. 
Administrative resolution is far more 
efficient and economical than litigation, 
particularly in the early stages of 
implementation of complex legislation 
when the specific requirements of the 
statute are not widely understood. The 
Department has added a new paragraph 
(c) to this section authorizing the 
Attorney General lo initiate a 
compliance review where he or she has 

reason to believe there may be a 
violation of this rule. 

Section 36.503 describes the 
procedures for suits by the Attorney 
General set out in section 308(b)(1)(B) of 
the Act. If the Department has 
reasonable cause to believe that any 
person or group of persona is engaged in 
a pattern or practice of resistance to the 
full enjoyment of any of the rights 
granted by title Ill or that any person or 
group of persons has been denied any of 
the rights granted by title III and such 
denial raises an issue of general public 
importance, the Attorney General may 
commence a civil action in any 
appropriate United States district court. 
The proposed rule provided for suit by 
the Attorney General "or his or her 
designee." The reference to a "designee" 
has been omitted in the final rule 
because it is unnecessary. The Attorney 
General has delegated enforcement 
authority under the ADA to the 
Assistant Attorney General for Civil 
Rights. 55 FR 40653 (October 4, 1990) (to 
be codified at 28 CFR 0.50(1).) 

Section 36.504 describes the relief that 
may be granted in a suit by the Attorney 
General under section 308(b)(2) of the 
Act. In such an action, the court may 
grant any equitable relief it considers to 
be appropriate, including granting 
temporary, preliminary, or permanent 
relief, providing an auxiliary aid or 
service, modification of policy or 
alternative method, or making facilities 
readily accessible to and usable by 
individuals with disabilities. to the 
extent required by title III. In addition, a 
court may award such other relief as the 
court considers to be appropriate, 
including monetary damages to persons 
aggrieved, when requested by the 
Attorney General. 

Furthermore, the court may vindicate 
the public interest by assessing a civil 
penalty against the covered entity in an 
amount not exceeding $50,000 for a first 
violation and not exceeding $100,000 for 
any subsequent violation. Section 
36.504(b) of the rule adopts the standard 
of section 308(b)(3) of the Act. This 
section makes it clear that, in counting 
the number of previous determinations 
of violations for determining whether a 
"first" or "subsequent" violation has 
occurred. determinations in the same 
action that the entity has engaged in 
more than one discriminatory act are to 
be counted &s a single violation. A 
"second violation" would not accrue to 
that entity until the Attorney General 
brought another suit agAinst the entity 
and the entity was again held in 
violation. Again. all of the violetions 
found in the second suit would be 
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cumulatively considered as a 
"subsequent violation." 

Section 36.504(c) clarifies that the 
terms "monetary damages" and "other 
relier• do not indude punitive damages. 
They do include, however, all forms of 
compensatory damages, including out­
of-pocket expenses and damages for 
pain and suffering. 

Section 36.504(a)(3) is based on 
section 308(b)(2)(C) of the Act, which 
provides that, "to vindicate the public 
interest," a court may assess a civil 
penalty against the entity that has been 
found to be in violation of the Act in 
suits brought by the Attorney General. 
In addition,§ 36.504[d), which is taken 
from section 308(b)(5) of the Act, further 
provides that, in considering what 
amount of civil penalty, if any, is 
appropriate, the court shall give 
consideration to "any good faith effort 
or attempt to comply with this part." In 
evaluating such good faith, the court 
shall consider "among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need 
for an appropriate type of auxiliary aid 
needed to accommodate the unique 
needs of a particular individual with a 
disability." 

The "good faith" standard referred to 
in this section is not intended to imply a 
willful or intentional standard-that is, 
an entity cannot demonstrate good faith 
simply by showing that it did not 
willfully, intentionally, or recklessly 
disregard the law. At the same time, the 
absence of such a course of conduct 
would be a factor a court should weigh 
in determining the existence of good 
faith. 

Section 36.505 states that courts are 
authorized to award attorneys fees, 
Including litigation expenses and costs, 
as provided in section 505 of the Act. 
Litigation expenses include items such 
as expert witness fees, travel expenses, 
etc. The Judiciary Committee Report 
specifies that such Items are included 
under the rubric of "attorneys fees" and 
not "costs" so that such expenses will 
be assessed against a plaintiff only 
under the standard set forth in 
Christiansburs Garment Co. v. Equal 
Employment Opportunity Commission, 
434 U.S. 412 (1978). (Judiciary report at 
73.) 

Section 36.506 restates section 513 of 
the Act, which encourages use of 
alternative means of dispute resolution. 
Section 36.507 explains that, as provided 
in section 506(e) of the Act, a public 
accommodation or other private entity is 
not excused from compliance with the 
requirements of this part because of any 
failure to receive technical assistance. 

Section 36.305 Effective Date 

In general, title III is effective 16 
months after enactment of the 
Americans with Disabilities Act, i.e .. 
January 26, 1992. However, there are 
several exceptions to this general rule 
contained throughout title III. Section 
36.508 sets forth all of these exceptions 
in one place. 

Paragraph (b) contains the rule on 
civil actions. It states that, except with 
respect to new construction and 
alterations, no civil action shall be 
brought for a violation of this part that 
occurs before July 26, 1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less; 
and before January 26. 1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. In 
determining what constitutes gross 
receipts, it is appropriate to exclude 
amounts collected for sales taxes. 

Paragraph (c) concerns transportation 
services provided by public 
accommodations not primarily engaged 
in the business of transporting people. 
The 18-month effective date applies to 
all of the transportation provisions 
except those requiring newly purchased 
or leased vehicles to be accessible. 
Vehicles subject to that requirement 
must be accessible to and usable by 
individuals with disabilities if the 
solicitation for the vehicle is made on or 
after August 26, 1990. 

Subpart F-Certification of State Labs 
or Local Building Codes 

Subpart F establishes procedures to 
implement section 308(b)(1)(A)(ii) of the 
Act, which provides that, on the 
application of a State or local 
government, the Attorney General may 
certify that a State law or local building 
code or similar ordinance meets or 
exceeds the minimum accessibility 
requirements of the Act. In enforcement 
proceedings, this certification will 
constitute rebuttable evidence that the 
law or code meets or exceeds the ADA's 
requirements. 

Three significant changes, further 
explained below, were made from the 
proposed subpart, in response to 
comments. First, the State or local 
jurisdiction is required to hold a public 
hearing on its proposed request for 
certification and to submit to the 
Department, as part of the information 
and materials in support of a request for 
certification, a transcript of the hearing. 
Second, the time allowed for interested 
persons and organizations to comment 
on the request filed with the Department 
(§ 36.605(a)(l)) has been changed from 
30 to 60 days. Finally. a new § 36.608, 

Guidance concerning model codes, has 
been added. 

Section 36.601 establishes the 
definitions to be used for purposes of 
this subpart. Two of the definitions have 
been modified, and a definition of 
"model code" has been added. First, in 
response to a comment, a reference to a 
code "or part thereor· has been added 
to the definition of "code." The purpose 
of this addition is to clarify that an 
entire code need not be submitted if 
only part of it is relevant to 
accessibility, or if the jurisdiction seeks 
certification of only some of the portions 
that concern accessibility. The 
Department does not intend to 
encourage "piecemeal" requests for 
certification by a single jurisdiction. In 
fact, the Department expects that in 
some cases, rather than certifying 
portions of a particular code and 
refusing to certify others, it may notify a 
submitting jurisdiction of deficiencies 
and encourage a reapplication that cures 
those deficiencies, so that the entire 
code can be certified eventually. 
Second, the definition of "submitting 
official" has been modified. The 
proposed rule defined the submitting 
official to be the State or local official 
who has principal responsibility for 
administration of a code. Commenter& 
pointed out that in some cases more 
than one code within the same 
jurisdiction is relevant for purposes of 
certification. It was also suggested that 
the Department allow a State to submit 
a single application on behalf of the 
State. as well as on behalf of any local 
jurisdictions required to follow the State 
accessibility requirements. Consistent 
with these comments, the Department 
has added to the definition language 
clarifying that the official can be one 
authorized to submit a code on behalf of 
a jurisdiction. 

A definition of "model code" has been 
added in light of new § 36.608. 

Most commenters generally approved 
of the proposed certification process. 
Some approved of what they saw as the 
Department's attempt to bring State and 
local codes into alignment with the 
ADA. A State agency said that this 
section will be the backbone of the 
intergovernmental cooperation essential 
if the accessibility provisions of the 
ADA are to be effective. 

Some comments disapproved of the 
proposed process as timeconsuming and 
laborious for the Department, although 
some of these comments pointed out 
that. if the Attorney General certified 
model codes on which State and local 
codes are based, many perceived 
problems would be alleviated. (This 
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point is further addressed by new 
I 36.608.J 

Many of the comments received from 
business organizations, as well as those 
from some individuals and disability 
rights groups, addressed the relationship 
of the ADA requirements and their 
enforcement, to existing State and local 
codes and code enforcement systems. 
These commentera urged the 
Department to use existing code-making 
bodies for interpretations of the ADA, 
and to actively participate in the 
integration of the ADA into the text of 
the national model codes that are 
adopted by State and local enforcement 
agencies. These issues are discussed in 
preamble section 36.406 under General 
comments. 

Many commentera urged the 
Department to evaluate or certify the 
entire code enforcement system 
(including any process for hearing 
appeals from builders of denials by the 
building code official of requests for 
variances, waivers, or modifications). 
Some urged that certification not be 
allowed in jurisdictions where waivers 
can be granted, unless there is a clearly 
identified decision-making process, with 
written rulings and notice to affected 
parties of any waiver or modification 
request. One commenter urged 
establishment of a dispute resolution 
mechanism, providing for interpretation 
(usually through a building official) and 
an administrative appeals mechanism 
(generally called Boards of Appeal, 
Boards of Construction Appeals, or 
Boards of Review), before certification 
could be granted. 

The Department thoroughly 
considered these proposals but has 
declined to provide for certification of 
processes of enforcement or 
administration of State and local codes. 
The statute clearly authorizes the 
Department to certify the codes 
themselves for equivalency with the 
statute: it would be ill-advised for the 
Department at this point to inquire 
beyond the face of the code and written 
interpretations of It. It would be 
inappropriate to require those 
jurisdictions that grant waivers or 
modifications to establish certain 
procedures before they can apply for 
certification, ot- to Insist that no 
deviations can be permitted. In fact, the 
Department expects that many 
jurisdictions will allow alight variations 
from a particular code, consistent with 
ADAAG itself. ADAAG includes in § 2.2 
a statement allowing departures from 
particular requirements where 
substantially equivalent or greater 
access and usability is provided. Several 
sections specifically allow for 

alternative methods providing 
equivalent facilitation and, in some 
cases, provide examples. (See, e.g., 
section 4.31.9, Text Telephones: section 
7.2(2) (iii), Sales and Service Counters.) 
Section 4.1.6 includes less stringent 
requirements that are permitted in 
alterations. in certain circumstances. 

However, in an attempt to ensure that 
it does not certify a code that in practice 
has been or will be applied in a manner 
that defeats its equivalency with the 
ADA, the Department will require that 
the submitting official include, with the 
application for certification, any 
relevant manuals, guides, or any other 
interpretive information issued that 
pertain to the code. (§ 36.603(c)(l).) The 
requirement that this information be 
provided is in addition to the NPRM'a 
requirement that the official provide any 
pertinent formal opinions of the State 
Attorney General or the chief legal 
officer of the jurisdiction. 

The first step in the certification 
process is a request for certification, 
filed by a "submitting official" 
(§ 36.603). The Department will not 
accept requests for certification until 
after January 26, 1992, the effective date 
of this part. The Department received 
numerous comments from individuals 
and organizations representing a variety 
of interests, urging that the hearing 
required to be held by the Assistant 
Attorney General in Washington, DC, 
after a preliminary determination of 
equivalency (§ 36.605(a)(2)), be held 
within the State or locality requesting 
certification, in order to facilitate greater 
participation by all interested parties. 
While the Department has not modified 
the requirement that it hold a hearing in 
Washington, It has added a new 
subparagraph 36.603(b)(3) requiring a 
hearing within the State or locality 
before a request for certification is filed. 
The hearing must be held after adequate 
notice to the public and must be on the 
record: a transcript must be provided 
with the request for certification. This 
procedure will Insure input from· the 
public at the State or local level and will 
also insure a Washington, DC, hearing 
as mentioned in the legislative history. 

The request for certification, along 
with supporting documents(§ 36.603(c)), 
must be filed in duplicate with the office 
of the Asaistant Attorney General for 
Civil Rights. The Asaistant Attorney 
General may request further 
Information. The request and supporting 
materials will be available for public 
examination at the office of the 
Assistant Attorney General and at the 
office of the State or local agency 
charged with administration and 
enforcement of the code. The submitting 

official must publish public notice of the 
request for certification. 

Next, under § 36.604, the Assistant 
Attorney General's office will consult 
with the ATBCB and make a preliminary 
determination to either (1) find that the 
code is equivalent (make a "preliminary 
determination of equivalency") or (2) 
deny certification. The next step 
depends on which of these preliminary 
determinations is made. 

If the preliminary determination is to 
find equivalency, the Assistant Attorney 
General, under § 36.605, will inform the 
submitting official in writing of the 
preliminary determination and publish a 
notice in the Federal Register informing 
the public of the preliminary 
determination and inviting comment for 
60 days. (This time period has been 
increased from 30 days in light of public 
comment pointing out the need for more 
time within which to evaluate the code.) 
After considering the information 
received in response to the comments, 
the Department will hold an hearing in 
Washington. This hearing will not be 
subject to the formal requirements of the 
Administrative Procedure Act. In fact, 
this requirement could be satisfied by a 
meeting with interested parties. After 
the hearing, the Assistant Attorney 
General's office will consult again with 
the A TBCB and make a final 
determination of equivalency or a final 
determination to deny the request for 
certification, with a notice of the 
determination published in the Federal 
Register. 

If the preliminary determination is to 
deny certification, there will be no 
hearing(§ 36.606). The Department will 
notify the submitting official of the 
preliminary determination, and may 
specify how the code could be modified 
in order to receive a preliminary 
determination of equivalency. The 
Department will allow at least 15 days 
for the submitting official to submit 
relevant material in opposition to the 
preliminary denial. If none is received, 
no further action will be taken. If more 
information is received, the Department 
will consider it and make either a final 
decision to deny certification or a 
preliminary determination of 
equivalency. If at that stage the 
Asaistant Attorney General makes a 
preliminary determination of 
equivalency, the hearing procedures set 
out In § 36.605 will be followed. 

Section 36.607 addresses the effect of 
certification. First. certification will only 
be effective concerning those features or 
elements that are both (1) covered by 
the certified code and (2) addressed by 
the regulations against which they are 
being certified. For example, if 
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children's facilities are not addressed by 
the Deparbnent's standards, and the 
building in question is a private 
elementary school, certification will not 
be effective for those features of the 
building to be used by children. And if 
the Deparbnent's regulations addressed 
equipment but the local code did not, a 
building's equipment would not be 
covered by the certification. 

In addition, certification will be 
effective only for the particular edition 
of the code that is certified. 
Amendments will not automatically be 
considered certified, and a submitting 
official Will need to reapply for 
certification of the changed or 
additional provisions. 

Certification will not be effective in 
those situations where a State or local 
building code official allows a facility to 
be constructed or altered in a manner 
that does not follow the technical or 
scoping provisions of the certified code. 
Thus. if an official either waives an 
accessible element or feature or allows 
a change that does not provide 
equivalent facilitation, the fact that the 
Department has certified the code itself 
will not stand as evidence that the 
facility has been constructed or altered 
in accordance with the minimum 
accessibility requirements of the ADA. 
The Department's certification of a code 
is effeptive only with respect to the 
standards in the code; it is not to be 
interpreted to apply to a State or local 
government's application of the code. 
The fact that the Deparbnent has 
certified a code with provisions 
concerning waivers, variances, or 
equivalent facilitation shall not be 
interpreted as an endorsement of 
actions taken pursuant to those 
provisions. 

The final rule includes a new § 36.608 
concerning model codes. It was drafted 
in response to concerns raised by 
numerous commenters, many of which 
have been discussed under General 
comments(§ 36.406). It is intended to 
assist in alleviating the difficulties 
posed by attempting to certify possibly 
tens of thousands of codes. It is included 
in recognition of the fact that many 
codes are baaed on, or incorporate, 
model or consensus standards 
developed by nationally recognized 
organizations (e.g., the American 
National Standards Institute (ANSI); 
Building Officials and Code 
Administrators (BOCA) International; 
Council of American Building Officials 
(CABO) and its Board for the 
Coordination of Model Codee (BCMC); 
Southern Building Code Congress 
International (SBCCI)). While the 
Department will not certify or 

"precertify" model codes, as urged by 
some commentera, it does wish to 
encourage the continued viability of the 
consensus and model code process 
consistent with the purposes of the 
ADA. 

The new section therefore allows an 
authorized representative of a private 
entity responsible for developing a 
model code to apply to the Assistant 
Attorney General for review of the code. 
The review process will be informal and 
will not be subject to the procedures of 
§ § 36.602 through 36.607. The result of 
the review will take the form of 
guidance from the Assistant Attorney 
General as to whether and in what 
respects the model code is consistent 
with the ADA's requirements. The 
guidance will not be binding on any 
entity or on the Department; it will 
assist in evaluations of individual State 
or local codes and may serve as a basis 
for establishing priorities for 
consideration of individual codes. The 
Department anticipates that this 
approach will foster further cooperation 
among various government levels, the 
private entities developing standards, 
and individuals with disabilities. 

List of Subjects in 28 CFR Part 36 

Administrative practice and 
procedure, Alcoholism, Americans with 
disabilities, Buildings, Business and 
industry, Civil rights, Consumer 
protection, Drug abuse, Handicapped, 
Historic preservation, Reporting and 
recordkeeping requirements. 

By the authority vested in me as 
Attorney General by 28 U.S.C. 509, 510, 5 
U.S.C. 301, and section 306(b) of the 
Americans with Disabilities Act, Public 
Law 101-336, and for the reasons set 
forth in the preamble, Chapter I of title 
28 of the Code of Federal Regulations is 
amended by adding a new part 36 to 
read as follows: 

PART 38-NONDISCRIMINATION ON 
THE BASIS OF DISABILITY BY PUBLIC 
ACCOMMODATIONS AND IN 
COMMERCIAL FACILITIES 

Subpart A-General 

Sec. 
36.101 Purpose. 
36.102 Application. 
36.103 Relationship to other laws. 
36.104 Definitions. 
36.105-36.200 (Reserved] 

Subpart &-General Requirements 

36.201 General. 
36.202 Activities. 
36.203 Integrated settings. 
36.204 Administrative methods. 
36.205 Association. 
36.206 Retaliation or coercion. 

36.207 Places of public accommodations 
located in private residences. 

36.208 Direct threat. 
36.209 lllegal use of drugs. 
36.210 Smoking. 
36.211 Maintenance of accessible features. 
36.212 Insurance. 
36.213 Relationship of subpart B to subparts 

C and D of this part. 
36.214-36.300 (Reserved] 

SUbpart C-Speclflc Requlrementa 

36.301 Eligibility criteria. 
36.302 Modifications In policies, practices, 

or procedures. 
36.303 Auxiliary aids and services. 
36.304 Removal of barriers. 
36.305 Alternatives to barrier removal. 
36.306 Personal devices and services. 
36.307 Accessible or special goods. 
36.308 Seating in assembly areas. 
36.309 Examinations and courses. 
36.310. Transportation provided by public 

accommodations. 
36.311-36.400 [Reserved] 

Subpart D-New Construction and 
Alterations 

36.401 New construction. 
36.402 Altera lions. 
36.403 Alterations: Path of travel. 
36.404 Alterations: Elevator exemption. 
36.405 Alterations: Historic preservation. 
36.406 Standards for new construction and 

alt era lions. 
36.407-36.500 [Reserved] 

Subpart E-Entorcement 

36.501 Private suits. 
36.502 Investigations and compliance 

reviews. 
36.503 Suit by the Attorney General. 
36.504 Relief. 
36.505 Attorneys fees. 
36.506 Alternative means of dispute 

resolution. 
36.507 Effect of unavailability of technical 

assistance. 
36.508 Effective date. 
36.509--36.600 (Reserved] 

Subpart F-Certltlcatlon of State Laws or 
Local Building Codes 

36.601 Definitions. 
36.602 General rule. 
36.603 Filing a request for certification. 
36.604 Preliminary determination. 
36.605 Procedure following preliminary 

determination of equivalency. 
36.606 Procedure following preliminary 

denial of certification. 
36.607 Eff<:ct of certification. 
36.608 Guidance concP.rning.model codes. 
36.609--36.999 !Reserved] 

Appendix A to Part 36-Standards tor 
Acceaslble Design 

Appendix B to Part 36-Preamble to 
Regulation on Nondiscrimination on the 
Baals of Disability by Public 
Accommodations and In Commercial 
Facilities (Published July 26, 1991) 

Authority: 5 U.S.C. 301; 28 U.S.C. 509. 510; 
Pub. L. 101-336, 42 U.S.C. 12186. 
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Subpart A-General 

§ 38.101 Purpose. 
The purpose of this part is to 

implement title III of the Americans with 
. Disabilities Act of 1990 (42 U.S.C. 12181), 
which prohibits discrimination on the 
basis of disability by public 
accommodations and requires places of 
public accommodation and commercial 
facilities to be designed, constructed, 
and altered in compliance with the 
accessibility standards established by 
this part. 

§ 38.102 Appllcatlon. 
(a) General. This part applies to any­
(1) Public accommodation; 
(2) Commercial facility; or 
(3) Private entity that offers 

examinations or courses related to 
applications, licensing, certification, or 
credentialing for secondary or 
postsecondary education, professional, 
or trade purposes. 

(b) Public accommodations. (1) The 
requirements of this part applicable to 
public accommodations are set forth in 
subparts B, C, and D of this part. 

(2) The requirements of subparts B 
and C of this part obligate a public 
accommodation only with respect to the 
operations of a place of public 
accommoda lion. 

(3) The requirements of subpart D of 
this part obligate a public 
accommodation only with respect to­

(i) A facility used as, or designed or 
constructed for use as, a place of public 
accommodation; or 

(ii) A facility used as, or designed and 
constructed for use as, a commercial 
facility. 

(c) Commercial facilities. The 
requirements of this part applicable to 
commercial facilities are set forth in 
subpart D of this part. 

(d) Examinations and courses. The 
requirements of this part applicable to 
private entities that offer examinations 
or courses as specified in paragraph (a) 
of this section are set forth in § 36.309. 

(e) Exemptions and exclusions. Thie 
part does not apply to any private club 
(except to the extent that the facilities of 
the private club are made available to 
customers or patrons of a place of public 
accommodation), or to any religious 
entity or public entity. 

§ 36.103 Relatlonshlp to other laws. 
(a) Rule of interpretation. Except as 

otherwise provided in this part, this part 
shall not be construed to apply a lesser 
stand&rd than the standards applied 
under title V of the Rehabilitation Act of 
1973 (29 U.S.C. 791) or the regulations 
issued by Federal agencies pursuant to 
that title. 

(b) Section 504. Thie part does not 
affect the obligations of a recipient of 
Federal financial assistance to comply 
with the requirements of section 504 of 
the Rehabilitation Act of 1973 (29 U.S.C. 
794) and regulations issued by Federal 
agencies implementing section 504. 

(c) Other laws. This part does not 
invalidate or limit the remedies, rights, 
and procedures of any other Federal 
laws, or State or local laws (including 
State common law) that provide greater 
or equal protection for the rights of 
individuals with disabilities or 
individuals associated with them. 

§ 36.104 Definitions. 
For purposes of this part, the term­
Act means the Americans with 

Disabilities Act of 1990 (Pub. L. 101-336, 
104 Stat. 327, 42 U.S.C. 12101-12213 and 
47 U.S.C. 225 and 611). 

Commerce means travel, trade, traffic, 
commerce, transportation, or 
communication-

(1) Among the several States; 
(2) Between any foreign country or 

any territory or possession and any 
State; or 

(3) Between points in the same State 
but through another State or foreign 
country. 

Commercial facilities means 
facilities-

(1) Whose operations will affect 
commerce; 

(2) That are intended for 
nonresidential use by a private entity; 
and 

(3) That are not-
(i) Facilities that are covered or 

expressly exempted from coverage 
under the Fair Housing Act of 1968, as 
amended (42 U.S.C. 3601-3631); 

(ii) Aircraft; or 
(iii) Railroad locomotives, railroad 

freight cars, railroad cabooses. 
commuter or intercity passenger rail 
cars (including coaches, dining cars, 
sleeping cars, lounge cars, and food 
service cars), any other railroad cars 
described in section 242 of the Act or 
covered under title II of the Act, or 
railroad rights-of-way. For purposes of 
this definition, "rail" and "railroad" 
have the meaning given the term 
"railroad" in section 202(e) of the 
Federal Railroad Safety Act of 1970 (45 
U.S.C. 431(e)). 

Current illegal use of drugs means 
illegal use of drugs that occurred 
recently enough to justify a reasonable 
belief that a person's drug use is current 
or that continuing use is a real and 
ongoing problem. 

Disability means, with respect to an 
individual, a physical or mental 
impairment that substantially limits one 
or more of the major life activities of 

such individual; a record of such an 
impairment; or being regarded as having 
such an impairment. 

(1) The phrase physical or mental 
impairment means-

(i) Any physiological disorder or 
condition, cosmetic disfigurement, or 
anatomical loss affecting one or more of 
the follo:wing body systems: 
neurological; .musculoskeletal; special 
sense organs; respiratory, including 
speech organs; cardiovascular; 
reproductive; digestive; genitourinary; 
heroic and lymphatic; skin; and 
endocrine; 

(ii) Any mental or psychological 
disorder such as mental retardation, 
organic brain syndrome, emotional or 
mental illness, and specific learning 
disabilities; 

(iii) The phrase physical or mental 
impairment includes, but is not limited 
to, such contagious and noncontagious 
diseases and conditions as orthopedic, 
visual, speech, and hearing impairments, 
cerebral palsy. epilepsy, muscular 
dystrophy, multiple sclerosis, cancer, 
heart disease, diabetes, mental 
retardation, emotional illness, specific 
learning disabilities, HIV disease 
(whether symptomatic or 
asymptomatic), tuberculosis, drug 
addiction, and alcoholism; 

(iv) The phrase physical or mental 
impairment does not include 
homosexuality or bisexuality. 

(2) The phrase major life activities 
means functions such as caring for one's 
self, performing manual tasks, walking, 
seeing, hearing, speaking, breathing, 
learning, and working. 

(3) The phrase has a record of such an 
impairment means has a history of, or 
has been misclassified as having, a 
mental or physical impairment that 
substantially limits one or more major 
life activities. 

(4) The phrase is regarded as having 
an impairment means-

(i) Has a physical or mental 
impairment that does not substantially 
limit major life activities but that is 
treated by a private entity as 
constituting such a limitation; 

(ii) Has a physical or mental 
impairment that substantially limits 
major life activities only as a result of 
the attitudes of others toward such 
impairment; or 

(iii) Has none of the impairments 
defined in paragraph (1) of this 
definition but is treated by a private 
entity as having such an impairment. 

(5) The term disability does not 
include-

(i) Transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, 
gender identity disorders not resulting 
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from physical impairments, or other 
sexual behavior disorders; 

(ii) Compulsive gambling, 
kleptomania, or pyromania; or 

(iii) Psychoactive substance use 
disorders resulting from current illegal 
use of drugs. 

Drug means a controlled substance, as 
defined in schedules I through V of 
section 202 of the Controlled Substances 
Act (21 U.S.C. 812). 

Facility means all or any portion of 
buildings, structures, sites, complexes, 
equipment, rolling stock or other 
conveyances, roads, walks, 
passageways, parking lots, or other real 
or personal property, including the site 
where the building, property, structure, 
or equipment is located. 

Illegal use of drugs means the use of 
one or more drugs, the possession or 
distribution of which is unlawful under 
the Controlled Substances Act (21 U.S.C. 
812). The term "illegal use of drugs" 
does not include the use of a drug taken 
under supervision by a licensed health 
care professional, or other uses 
authorized by the Controlled Substances 
Act or other provisions of Federal law. 

Individual with a disability means a 
person who has a disability. The term 
"individual with a disability" does not 
include an individual who is currently 
engaging in the illegal use of drugs, 
when the private entity acts on the basis 
of such use. 

Place of public accommodation means 
a facility, operated by a private entity, 
whose operations affect commerce and 
fall within at least one of the following 
categories-

(1) An inn, hotel, motel, or other place 
of lodging, except for an establishment 
located within a building that contains 
not more than five rooms for rent or hire 
and that is actually occupied by the 
proprietor of the establishment as the 
residence of the proprietor; 

(2) A restaurant, bar, or other 
establishment serving food or drink; 

(3) A motion picture house, theater, 
concert hall, stadium, or other place of 
exhibition or entertainment; 

(4) An auditorium, convention center, 
lecture I.di!, or other place of public 
gathering; 

(5) A bakery, grocery store, clothing 
store, hardware store, shopping center, 
or other sales or rental establishment; 

(6) A laundromat, dry-cleaner, bank, 
barber shop, beauty shop, travel service, 
shoe repair service, funeral parlor, gas 
station, office of an accountant or 
lawyer, pharmacy, insurance office, 
professional office of a health care 
provider, hospital. or other service 
establishment; 

(7) A terminal, depot, or other station 
used for specified public transportation: 

(8) A museum, library, gallery, or 
other place of public display or 
collection; 

(9) A park, zoo, amusement park, or 
other place of recreation; 

(10) A nursery, elementary, secondary, 
undergraduate, or postgraduate private 
school. or other place of education; 

(11) A day care cen.ter, senior citizen 
center, homeless shelter, food bank, 
adoption agency; or other social service 
center establishment; and 

(12) A gymnasium, health spa, 
bowling alley, golf course, or other place 
of exerc:ise or recreation. 

Private club means a private club or 
establishment exempted from coverage 
under title II of the Civil Rights Act of 
1964 (42 U.S.C. 2000af e)). 

Private entity means a person or 
entity other than a public entity. 

Public accommodation means a 
private entity that owns, leases (or 
leases to), or operates a place of public 
accommodation. 

Public entity means-
(1) Any State or local government; 
(2) Any department, agency, special 

purpose district, or other instrumentality 
of a State or States or local government; 
and 

(3) The National Raiiroad Passenger 
Corporation, and any commuter 
authority (as defined in section 103(8) of 
the Rail Passenger Service Act). (45 
u.s.c. 541) 

Qualified interpreter means an 
interpreter who is able to interpret 
effectively, accurately and impartially 
both receptively and expressively, using 
any necessary specialized vocabulary. 

Readily achievable means easily 
accomplishable and able to be carried 
out without much difficulty or expense. 
In determining whether an action is 
readily achievable factors to be 
considered include-

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources of 
the site or sites involved in the action; 
the number of persons employed at the 
site: the effect on expenses and 
resources: legitimate safety 
requirements that are necessary for safe 
operation, including crime prevention 
measures: or the impact otherwise of the 
action upon the operation of the site; 

(3) The geographic separateness, and 
the administrative or fiscal relationship 
of the site or sites in question to any 
parent corporation or entity; 

(4) If applicable, the overall financial 
resources of any parent corporation or 
entity; the overall size of the parent 
corporation or entity with respect to the 
number of its employees; the number, 
type, and location of its facilities: and 

(5) If applicable, the type of operation 
or operations of any parent corporation 
or entity, including the composition, 
structure, and functions of the workforce 
of the parent corporation or entity. 

Religious entity means a religious 
organization, including a place of 
worship. 

Service animal means any guide dog, 
signal dog, or other animal individually 
trained to do work or perform tasks for 
the benefit of an individual with a 
disability, including, but not limited to, 
guiding individuals with impaired 
vision, alerting individuals with 
impaired hearing to intruders or sounds, 
providing minimal protection or rescue 
work, pulling a wheelchair, or fetching 
dropped items. 

Specified public transportation means 
transportation by bus, rail, or any other 
conveyance (other than by aircraft) that 
provides the general public with general 
or special service (including charter 
service) on a regular and continuing 
basis. 

State means each of the several 
States, the District of Columbia, the 
Commonwealth of Puerto Rico, Guam, 
American Samoa, the Virgin Islands, the 
Trust Territory of the Pacific Islands, 
and the Commonwealth of the Northern 
Mariana Islands. 

Undue burden means significant 
difficulty or expense. In determining 
whether an action would result in an 
undue burden, factors to be considered 
include-

(1) The nature and cost of the action 
needed under this part; 

(2) The overall financial resources of 
the site or sites involved in the action: 
the number of persons employed at the 
site; the effect on expenses and 
resources: legitimate safety 
requirements that are necessary for safe 
operation, Including crime prevention 
measures; or the impact otherwise of the 
action upon the operation of the site; 

(3) The geographic separateneH, and 
the administrative or fiscal relationship 
of the site or sites In question to any 
parent corporation or entity; 

(4) If applicable, the overall financial 
resources of any parent corporation or 
entity: the overall size of the parent 
corporation or entity with respect to the 
number of its employees: the number, 
type, and location of its facilities; and 

(5) If applicable, the type of operation 
or operations of any parent corporation 
or entity, including the composition, 
structure, and functions of the workforce 
of the parent corporation or entity. 
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§§ 36.105-38.200 [Fleeervedl 

Subpart B-General Requirements 

§ 38.201 General. 
(a) Prohibition of discrimination. No 

individual shall be discriminated against 
on the basis of disability in the full and 
equal enjoyment of the goods, services, 
facilities, privileges, advantages, or 
accommodations of any place of public 
accommodation by any private entity 
who owns, leases (or leases to), or 
operates a place of public 
accommodation. 

(b) Landlord and tenant 
responsibilities. Both the landlord who 
owns the building that houses a place of 
public accommodation and the tenant 
who owns or operates the place of 
public accommodation are public 
accommodations subject to the 
requirements of this part. As between 
the parties, allocation of responsibility 
for complying with the obligations of 
this part may be determined by lease or 
other contract. 

§ 36.202 AcUvltlea. 
(a) Denial of participation. A public 

accommodation shall not subject an 
individual or class of individuals on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, to a denial of the 
opportunity of the individual or class to 
participate in or benefit from the goods, 
services, facilities, privileges. 
advantages, or accommodations of a 
place of public accommodation. 

(b) Participation in unequal benefit. A 
public accommodation shall not afford 
an individual or class of individuals, on 
the basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing, or other 
arrangements, with the opportunity to 
participate in or benefit from a good, 
service. facility, privilege, advantage. or 
accommodation that is not equal to that 
afforded to other individuals. 

(c) Separate benefit. A public 
accommodation shall not provide an 
individual or class of individuals. on the 
basis of a disability or disabilities of 
such individual or class, directly, or 
through contractual, licensing. or other 
arrangements with a good, service, 
facility, privilege, advantttge. or 
accommodation that is different or 
separate from that provided to other 
individuals, unless such action is 
necessary to provide the individual or 
class of individuals with a good, service, 
facility. privilege, advantage. or 
accommodation. or other opportunity 
that is as effective as that provided to 
others. 

(d) Individual or class of individuals. 
For purposes of paragraphs (a) through 
(c) of this section, the term "individual 
or class of individuals" refers to the 
clients or customers of the public 
accommodation that enters into the 
contractual, licensing, or other 
arrangement. 

§ 36.283 Integrated aettlnga. 
(a) General. A public accommodation 

shall afford goods, services, facilities, 
privileges, advantages, and 
accommodations to an individual with a 
disability in the most integrated setting 
appropriate to the needs of the 
individual. 

(b} Opportunity to participate. 
Notwithstanding the existence of 
separate or different programs or 
activities provided in accordance with 
this subpart, a public accommodation 
shall not deny en individual with a 
disability an opportunity to participate 
in such programs or activities that are 
not separate or different. 

(c) Accommodations and services. (1) 
Nothing in this part shall be construed 
to require an individual with a disability 
to accept an accommodation, aid. 
service, opportunity, or benefit available 
under this pert that such individual 
chooses not to accept. 

(2) Nothing in the Act or this part 
authorizes the representative or 
guardian of an individual with a 
disability to decline food. water, 
medical treatment, or medical services 
for that individual. 

§ 36.204 Administrative methods. 
A public accommodation shall not. 

directly or through contractual or other 
arrangements, utilize standards or 
criteria or methods of administration 
that have the effect of discriminating on 
the basis of disability, or that perpetuate 
the discrimination of others who are 
subject to common administrative 
control. 

§ 36.205 A880Clatlon. 

A public accommodation shall not 
exclude or otherwise deny equal goods, 
services, facilities. privileges, 
advantages, accommodations, or other 
opportunities to an individual or entity 
because of the known disability of an 
individual with whom the individual or 
entity is known to have a relationship or 
association. 

§ 36.206 Fletallatlon or coercion. 

(a} No private or public entity shall 
discriminate against any individual 
because that individual has opposed 
any act or practice made unlawful by 
this pert. or because that individual 
made a charge, testified, assisted, or 

participated in any manner in an 
investigation, proceeding, or hearing 
under the Act or this part. 

(b) No private or public entity shall 
coerce, intimidate, threaten, or interfere 
with any individual in the exercise or 
enjoyment of, or on account of his or her 
having exercised or enjoyed, or on 
account of his or her having aided or 
encouraged any other individual in the 
exercise or enjoyment of, any right 
granted or protected by the Act or this 
part. 

(c) Illustrations of conduct prohibited 
by this section include, but are not 
limited to: 

(1) Coercing an individual to deny or 
limit the benefits. services, or 
advantages to which he or she is 
entitled under the Act or this part; 

(2) Threatening. intimidating, or 
interfering with an individual with a 
disability who is seeking to obtain or 
use the goods, services, facilities, 
privileges, advantages, or 
accommodations of a public 
accommodation; 

(3) Intimidating or threatening any 
person because that person is assisting 
or encouraging an individual or group 
entitled to claim the rights granted or 
protected by the Act or this part ·to 
exercise those rights; or 

(4) Retaliating against any person 
because that person has participated in 
any investigation or action to enforce 
the Act or this part. 

§ 36.207 Places of public accommodation 
located In private residences. 

(a) When a place of public 
accommodation is located in a private 
residence, the portion of the residence 
used exclusively es a residence is not 
covered by this part, but that portion 
used exclusively in the operation of the 
piece of public accommodation or that 
portion used both for the piece of public 
accommodation and for residential 
purposes is covered by this pert. 

(b) The portion of the residence 
covered under paragraph (a) of this 
section extends to those elements used 
to enter the piece of public 
accommodation. including the 
homeowner's front sidewalk. if any, the 
door or entryway, end hallways; end 
those portions of the residence, interior 
or exterior, eveileble to or used by 
customers or clients. including 
restrooms. 

§ 36.208 Direct threat. 

(a) This pert does not require a public 
accommodation to permit an individual 
to participate in or benefit from the 
goods, services, facilities. privileges, 
advantages end accommodations of that 
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public accommodation when that 
individual poses a direct threat to the 
health or safety of others. 

(b) Direct threat means a significant 
risk to the health or safety of others that 
cannot be eliminated by a modification 
of policies, practices, or procedures, or 
by the provision of auxiliary aids or 
services. 

(c) In determining whether an 
individual poses a direct threat to the 
health or safety of others, a public 
accommodation must make an 
individualized assessment, based on 
reasonable judgment that relies on 
current medical knowledge or on the 
beet available objective evidence, to 
ascertain: the nature, duration, and 
severity of the risk; the probability that 
the potential injury will actually occur; 
and whether reasonable modifications 
of policies, practices, or procedures will 
mitigate the risk. 

§ 38.209 Illegal use of druga. 

(a) General. (1) Except as provided in 
paragraph (b) of this section, this part 
does not prohibit discrimination against 
an individual based on that individual's 
current illegal use of drugs. 

(2) A public accommodation shall not 
discriminate on the basis of illegal use 
of drugs against an individual who is not 
engaging in current illegal use of drugs 
and who-

(i) Has successfully completed a 
supervised drug rehabilitation program 
or has otherwise been rehabilitated 
successfully; 

(ii) le participating in a supervised 
rehabilitation program; or 

(iii) Is erroneously regarded as 
engaging in such use. 

(b) Health and drug rehabilitation 
services. (1) A public accommodation 
shall not deny health services, or 
services provided in connection with 
drug rehabilitation, to an individual on 
the basis of that individual's current 
Illegal use of drugs, if the individual is 
otherwise entitled to such services. 

(2) A drug rehabilitation or treatment 
program may deny participation to 
Individuals who engage In illegal use of 
drugs while they are In the program. 

(c) Drug testing. (1) This part does not 
prohibit a public accommodation from 
adopting or administering reasonable 
policies or procedures, including but not 
limited to drug testing, designed to 
ensure that an Individual who formerly 
engaged in the illegal use of drugs Is not 
now engaging in current illegal use of 
drugs. 

(2) Nothing in this paragraph (c) shall 
be construed to encourage, prohibit, 
restrict, or authorize the conducting of 
testing for the illegal use of drugs. 

§ 38.210 Smoking. 

This part does not preclude the 
prohibition of, or the imposition of 
restrictions on, smoking in places of 
public accommodation. 

§ 38.211 Maintenance of acce881ble 
featurea. 

(a) A public accommodation shall 
maintain in operable working condition 
those features of facilities and 
equipment that are required to be 
readily accessible to and usable by 
persons with disabilities by the Act or 
this part. 

(b) This section does not prohibit 
isolated or temporary interruptions in 
service or access due to maintenance or 
repairs. 

§ 38.212 lnaurance. 

(a) This part shall not be construed to 
prohibit or reetrict-

(1) An insurer. hospital or medical 
service company, health maintenance 
organization, or any agent, or entity that 
administers benefit plane, or similar 
organizations from Wlderwriting risks, 
classifying risks, or administering such 
risks that are based on or not 
inconsistent with State law; or 

(2) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona fide benefit plan 
that are based on underwriting risks, 
classifying risks, or administering such 
risks that are based on or not 
inconsistent with State law; or 

(3) A person or organization covered 
by this part from establishing, 
sponsoring, observing or administering 
the terms of a bona fide benefit plan 
that is not subject to State laws that 
regulate insurance. 

(b) Paragraphs (a) (1), (2), and (3) of 
this section shall not be used as a 
subterfuge to evade the purposes of the 
Act or this part. 

(c) A public accommodation shall not 
refuse to serve an Individual with a 
disability because its insurance 
company conditions coverage or rates 
on the absence of individuals with 
disabilities. 

t 38.213 Relatlonahlp of subpart B to 
aubparta C and D of thl• part. 

Subpart B of this part sets forth the 
general principles of nondiscrimination 
applicable to all entitles subject to this 
part. Subparts C and D of this part 
provide guidance on the application of 
the statute to specific situations. The 
specific provisions, Including the 
limitations on those provisions, control 
over the general provisions in 
c.:ircumstances where both specific and 
general provisions apply. 

111138.214-38.300 [Reserved] 

Subpart C-Speclflc Requirements 

§ 38.301 Ellglblllty criteria. 

(a) General. A public accommodation 
shall not impose or apply eligibility 
criteria that screen out or tend to screen 
out an individual with a disability or 
any class of individuals with disabilities 
from fully and equally enjoying any 
goods, services, facilities, privileges, 
advantages, or accommodations, unless 
such criteria can be shown to be 
necessary for the provision of the goods, 
services, facilities, privileges, 
advantages, or accommodations being 
offered. 

(b) Safety. A public accommodation 
may impose legitimate safety 
requirements that are necessary for safe 
operation. Safety requirements must be 
based on actual risks and not on mere 
speculation, stereotypes, or 
generalizations about individuals with 
disabilities. 

(c) Charges. A public accommodation 
may not impose a surcharge on a 
particular individual with a disability or 
any group of individuals with 
disabilities to cover the costs of 
measures, such as the provision of 
auxiliary aids, barrier removal, 
alternatives to barrier removal. and 
reasonable modifications in policies, 
practices, or procedures, that are 
required to provide that individual or 
group with the nondiscriminatory 
treatment required by the Act or this 
part. 

§ 38.302 Modlflcatlona In pollclea, 
practlcea, or procedurea. 

(a) General. A public accommodation 
shall make reasonable modifications in 
policies, practices, or procedures, when 
the modifications are necessary to 
afford goods, services, facilities, 
privileges, advantages, or 
accommodations to individuals with 
disabilities, unless the public 
accommodation can demonstrate that 
making the modifications would 
fundamentally alter the nature of the 
goods, services, facilities, privileges, 
advantages, or accommodations. 

(b) Specialties-(1) General. A public 
accommodation may refer an Individual 
with a disability to another public 
accommodation, if that Individual ls 
seeking, or requires, treatment or 
services outside of the referring public 
accommodation's area of specialization, 
and if, in the normal course of its 
operations, the referring public 
accommodation would make a similar 
referral for an individual without a 
disability who seeks or requires the 
same treatment or services. 
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(2) Illustration-medical specialties. 
A health care provider may refer en 
individual with a disability to another 
provider, if that individual is seeking, or 
requires, treatment or services outside 
of the referring provider's area of 
specialization, end if the referring 
provider would make a similar referral 
for en individual without a disability 
who seeks or requires the same 
treatment or services. A physician who 
specializes in treating only a particular 
condition cannot refuse to treat en 
individual with a disability for that 
condition, but is not required to treat the 
individual for a different condition. 

(c) Service animals-{1) General. 
Generally, a public accommodation 
shell modify policies, practices, or 
procedures to permit the use of a service 
animal by en individual with a 
disability. 

(2) Care or supervision of service 
animals. Nothil:)8 in this pert requires a 
public accommodation to supervise or 
care for a service animal. 

(d) Check-out aisles. A store with 
check-out aisles shall ensure that en 
adequate number of accessible check­
out aisles ere kept open during store 
hours, or shell otherwise modify its 
policies end practices, in order to ensure 
that en equivalent level of convenient 
service is provided to individuals with 
disabilities es is provided to others. If 
only one check-out aisle is accessible, 
end it la.generally used for express 
service, one way of providing equivalent 
service is to allow persona with mobility 
impairments to make ell their purchases 
et that aisle. 

I 38.303 Auxlllary aids and services. 
(a) General. A public accommodation 

shell take those steps that may be 
neceBBery to ensure that no individual 
with a disability is excluded, denied 
services, segregated or otherwise 
treated differently then other 
Individuals because of the absence of 
auxiliary aids end services, unless the 
public accommodation can demonstrate 
that taking those steps would 
fundamentally alter the nature of the 
goods, services, facilities, privileges, 
advantage'!, or accommodations being 
offered or would result in an undue 
burden, i.e., significant difficulty or 
expense. 

(b) Examples. The term "auxiliary 
aids and services" includes-

(1) Qualified interpreters, notetakers, 
computer-aided transcription services, 
written materials, telephone handset 
amplifiers, essistive listening devices, 
eBBistive listening systems, telephones 
compatible with hearing aids, closed 
caption decoders, open and closed 
captioning, telecommunications devices 

for deaf persons (mO's), videotext 
displays, or other effective methods of 
making aurally delivered materials 
available to individuals with hearing 
impairments: 

(2) Qualified readers, taped texts, 
audio recordings, Brailled materials, 
large print materials, or other effective 
methods of making visually delivered 
materials available to individuals with 
visual impairments: 

(3) Acquisition or modification of 
equipment or devices; end 

(4) Other similar services and actions. 
(c) Effective communication. A public 

accommodation shell furnish 
appropriate auxiliary aids end services 
where necessary to ensure effective 
communication with individuals with 
dise bill ties. 

(d) Telecommunication devices for 
the deaf (TDD's]. (1) A public 
accommodation that offers a customer, 
client, patient, or participant the 
opportunity to make outgoing telephone 
calla on more than an incidental 
convenience basis shell make available, 
upon request, a mo for the use of an 
individual who has impaired hearing or 
a communication disorder. 

(2) This pert does not require a public 
accommodation to use 8 mo for 
receiving or making telephone calls 
incident to Its operations. 

( e) Closed caption decoders. Places of 
lodging that provide televisions in five 
or more guest rooms end hospitals that 
provide televisions for patient use shall 
provide, upon request, a means for 
decoding captions for use by an 
individual with impaired hearing. 

(f) Alternatives. If provision of a 
particular auxiliary aid or service by a 
public accommodation would result in a 
fundamental alteration in the nature of 
the goods, services, facilities, privileges, 
advantages, or accommodations being 
offered or in an undue burden, i.e., 
significant difficulty or expense, the 
public accommodation shall provide an 
alternative auxiliary aid or service, if 
one exists, that would not result in an 
alteration or such burden but would 
nevertheless ensure that, to the 
maximum extent possible, individuals 
with disabilities receive the goods, 
services, facilities, privileges, 
advantages, or accommodations offered 
by the public accommodation. 

§ 38.304 Removal of barriers. 
(a) General. A public accommodation 

shall remove architectural barriers in 
existing facilities, including 
communication barriers that are 
structural in nature, where such removal 
is readily achievable, i.e., easily 
accomplishable and able to be carried 
out without much difficulty or expense. 

(b) Examples. Examples of steps to 
remove barriers include, but are not 
limited to, the following ections-

(1) Installing ramps; 
(2) Making curb cuts in sidewalks end 

entrances; 
(3) Repositioning shelves; 
(4) Rearranging tables, chairs, vending 

machines, display reeks, end other 
furniture; 

(5) Repositioning telephones; 
(6) Adding raised markings on 

elevator control buttons; 
(7) Installing flashing alarm lights; 
(8) Widening doors; 
(9) Installing offset hinges to widen 

doorways: 
(10) Eliminating a turnstile or 

providing en alternative acceBBible path; 
(11) Installing acceBBible door 

hardware: 
(12) Installing grab bars in toilet stalls: 
(13) Rearranging toilet partitions to 

increase maneuvering space; 
(14) Insulating lavatory pipes under 

sinks to prevent burns; 
(15) Installing a raised toilet seat; 
(16) Installing a full-length ba1hroom 

mirror; 
(17) Repositioning the paper towel 

dispenser in a bathroom; 
(18) Creating designated acceBBible 

parking spaces; 
(19) Installing an acceBBible paper cup 

dispenser at c.n existing inaccessible 
water fountain; 

(20) Removing high pile, low density 
carpeting; or 

(21) Installing vehicle hand controls. 
(c) Priorities. A public 

accommodation is urged to take 
measures to comply with the barrier 
removal requirements of this section in 
accordance with the following order of 
priorities. 

(1) First, a public accommodation 
should take measures to provide access 
to a place of public accommodation 
from public sidewalks, parking, or publir: 
transportation. These measures include, 
for example, installirtg an entrance 
ramp, widening entrances, and 
. providing accessible parking spaces. 

(2) Second, a public accommodation 
should take measures to provide access 
to those areas of a place of public 
accommodation where goods and 
services are made available to the 
public. These measures include, for 
example, adjusting the layout of display 
racks, rearranging tables, providing 
Brailled and raised character signege. 
widening doors, providing visual alarms, 
and installing ramps. 

(3) Third, a public accommodation 
should take measures to provide access 
to restroom facilities. These measures 
include, for example, removal of 



35598 Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

obstructing furniture or vending 
machines, widening of doors, 
installation of ramps, providing 
accesaible signage, widening of toilet 
stalls, and installation of grab bars. 

(4) Fourth, a public accommodation 
should take any other measures 
necessary to provide access to the 
goods, services, facilities, privileges, 
advantages, or accommodations of a 
place of public accommodation. 

(d) Relationship to alterations 
requirements of subpart D of this part. 
(1) Except as provided in paragraph 
(d)(2) of this section, measures taken to 
comply with the barrier removal 
requirements of this section shall 
comply with the applicable 
requirements for alterations in § 36.402 
and § § 36.404-36.406 of this part for the 
element being altered. The path of travel 
requirements of § 36.403 shall not apply 
to measures taken solely to comply with 
the barrier removal requirements of this 
section. 

(2) If, as a result of compliance with 
the alterations requirements specified in 
paragraph (d)(1) of this section, the 
measures required to remove a barrier 
would not b~_readily achievable, a 
public accommodation may take other 
readily achievable measures to remove 
the barrier that do not fully comply with 
the specified requirements. Such 
measures include, for example, 
providing a ramp with a steeper slope or 
widening a doorway to a narrower 
width than that mandated by the 
alterations requirements. No measure 
shall be taken, however, that poses a 
significant risk to the health or safety of 
individuals with disabilities or others. 

(e) Portable ramps. Portable ramps 
should be used to comply with this 
section only when installation of a 
permanent ramp is not readily 
achievable. In order to avoid any 
significant risk to the health or safety of 
individuals with disabilities or others in 
using portable ramps, due consideration 
shall be given to safety features such as 
nonslip surfaces, railings, anchoring, 
and strength of materials. 

(f) Selling or serving space. The 
rearrangement of temporary or movable 
structures, such ae furniture, equipment, 
and display racks is not readily 
achievable to the extent that it results in 
a significant loss of selling or serving 
space. 

(g) Limitation on barrier removal 
obligations. (1) The requirements for 
barrier removal under § 36.304 shall not 
be interpreted to exceed the standards 
for alterations in subpart D of this part. 

(2) To the extent that relevant 
standards for alterations are not 
provided in subpart D of this part, then 
the requirements of § 36.304 shall not be 

interpreted to exceed the standards for 
new construction in subpart D of this 
part. 

(3) Thie section does not apply to 
rolling stock and other conveyances to 
the extent that § 36.310 applies to rolling 
stock and other conveyances. 

§ 36.305 Alternatlvea to barrier removal. 
(a) General. Where a public 

accommodation can demonstrate that 
barrier removal is not readily 
achievable, the public accommodation 
shall not fail to make its goods, services, 
facilities, privileges, advantages, or 
accommodations available through 
alternative methods, if those methods 
are readily achievable. 

(b) Examples. Examples of 
alternatives to barrier removal include, 
but are not limited to, the following 
actions-

(1) Providing curb service or home 
delivery; 

(2) Retrieving merchandise from 
inacceHible shelves or racks; 

(3) Relocating activities to accessible 
locations; 

(c) Multiscreen cinemas. If it ie not 
readily achievable to remove barriers to 
provide access by persons with mobility 
impairments to all of the theaters of a 
multiecreen cinema, the cinema shall 
establish a film rotation schedule that 
provides reasonable access for 
individuals who use wheelchairs to all 
films. Reasonable notice shall be 
provided to the public ae to the location 
and time of accessible showings. 

§ 36.308 Personal devices anti services. 
Thie part does not require a public 

accommodation to provide its 
customers, clients, o: participants with 
personal devices, such as wheelchairs; 
individually prescribed devices, such as 
prescription eyeglasses or hearing aids; 
or services of a personal nature 
including assistance in eating, toileting, 
or dressing. 

§ 36.307 Acce881ble or special goods. 
(a) This part does not require a public 

accommodation to alter its inventory to 
include accessible or special goods that 
are designed for, or facilitate use by, 
individuals with disabilities. 

(b) A public accommodation shall 
order accessible or special goods at the 
request of an individual with 
disabilities, if, in the normal course of its 
operation, it makes special orders on 
request for unetocked goods, and if the 
accessible or special goods can be 
obtained from a supplier with whom the 
public accommodation customarily does 
business. 

(c) Examples of accessible or special 
goods include items such as Brailled 

versions of books, books on audio 
caeeettee, closed-captioned video tapes, 
special sizes or lines of clothing, and 
special foods to meet particular dietary 
needs. 

§ 36.308 Seating In auembly areas. 

(a) Existing facilities. (1) To the extent 
that it ie readily achievable, a public 
accommodation in assembly areas 
ehall-

(i) Provide a reasonable number of 
wheelchair seating spaces and seats 
with removable aisle-side arm rests; and 

(ii) Locate the wheelchair seating 
spaces eo that they-

(A) Are dispersed throughout the 
seating area; 

(B) Provide lines of sight and choice of 
admission prices comparable to those 
for members of the general public; 

(C) Adjoin an accessible route that 
also serves as a means of egress in case 
of emergency; and 

(D) Permit individuals who use 
wheelchairs to sit.with family members 
or other companions. 

(2) If removal of seats is not readily 
achievable, a public accommodation 
shall provide, to the extent that it is 
readily achievable to do eo, a portable 
chair or other means to permit a family 
member or other companion to sit with 
an individual who uses a wheelchair. 

{3) The requirements of paragraph (a) 
of this section shall not be interpreted to 
exceed the standards for alterations in 
subpart D of this part. 

(b) New construction and alterations. 
The provision and location of 
wheelchair seating spaces in newly 
constructed or altered assembly areas 
shall be governed by the standards for 
new construction and alterations in 
subpart D of this part. 

§ 36.309 Examinations and courses. 

(a) General. Any private entity that 
offers examinations or courses related 
to applications, licensing. certification. 
or credentialing for secondary or 
postsecondary education, professional, 
or trade purposes shall offer such 
examinations or courses in a place and 
manner accessible to persons with 
disabilities or offer alternative 
accessible arrangements for such 
individuals. 

(b) Examinations. (1) Any private 
entity offering an examination covered 
by this section must assure that-

(i) The examination is selected and 
administered so as to best ensure that. 
when the examination is administered 
to an individual with a disability that 
impairs sensory. manual, or speaking 
skills, the examination results 
accurately reflect the individual's 
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aptitude or achievement level or 
whatever other factor the examination 
purports to measure, rather than 
reflecting the individual's impaired 
sensory, manual. or speaking skills 
(except where those skills ere the 
factors that the examination purports to 
measure); 

(ii) An examination that is designed 
for individuals with impaired sensory, 
manual, or speaking skilli is offered et 
equally convenient locations, es often, 
and in as timely a manner as are other 
examinations; and 

(iii) The examination is administered 
in facilities that are accessible to 
individuals with disabilities or 
alternative accessible arrangements ere 
made. 

(2) Required modifications to an 
examination may include changes in the 
length of time permitted for completion 
of the examination and adaptation of 
the manner in which the examination is 
given. 

(3) A private entity offering an 
examination covered by this section 
shall provide appropriate auxiliary aids 
for persons with impaired sensory, 
manual, or speaking skills, unless that 
private entity can demonstrate that 
offering a particular auxiliary aid would 
fundamentally alter the measurement of 
the skills or knowledge the examination 
is intended to test or would result in an 
undue burden. Auxiliary aids and 
services required by this section may 
include taped examinations, interpreters 
or other effective methods of making 
orally delivered materials available to 
individuals with hearing impairments, 
Brailled or large print examinations and 
answer s~eets or qualified readers for 
individuals with visual impairments or 
learning disabilities, transcribers for 
individuals with manual impairments, 
and other similar services and actions. 

(4) Alternative accessible 
arrangements may include, for example, 
provision of an examination at an 
individual's home with a proctor if 
accessible facilities or equipment are 
unavailable. Alternative arrangements 
must provide comparable conditions to 
those provided for nondisabled 
individuals. 

(c) Courses. (1) Any private entity that 
offers a course covered by this section 
must make such modifications to that 
course as are necessary to ensure that 
the place and manner in which the 
course is given are accessible to 
individuals with disabilities. 

(2) Required modifications may 
include changes in the length of time 
permitted for the completion of the 
course, substitution of specific 
requirements, or adaptation of the 
manner in which the course is 

conducted or course materials are 
distributed. 

(3) A private entity that offers a 
course covered by this section shall 
provide appropriate auxiliary aids and 
services for persons with impaired 
sensory, manual, or speaking skills, 
unless the private entity can 
demonstrate that offering a particular 
auxiliary aid or service would 
fundamentally alter the course or would 
result in an undue burden. Auxiliary 
aids and services required by this 
section may include taped texts, 
interpreters or other effective methods 
of making orally delivered materials 
available to individuals with hearing 
impairments, Brailled or large print texts 
or qualified readers for individuals with 
visual impairments and learning 
disabilities, classroom equipment 
adapted for use by individuals with 
manual impairments, and other similar 
services ·and actions. 

(4) Courses must be administered in 
facilities that are accessible to 
individuals with disabilities or 
alternative accessible arrangements 
must be made. 

(5) Alternative accessible 
arrangements may include, for example, 
provision of the course through 
videotape, cassettes, or prepared notes. 
Alternative arrangements must provide 
comparable conditions to those 
provided for nondisabled individuals. 

§ 36.310 Transportation provided by 
publlc accommodations. 

(a) General. (1) A public 
accommodation that provides 
transpo1·tation services, but that is not 
primarily engaged in the business of 
transporting people, is subject to the 
general and specific provisions in 
subparts B, C, and D of this part for its 
transportation operations, except as 
provided in this section. 

(2) Examples. Transportation services 
subject to this section include, but are 
not limited to, shuttle services operated 
between transportation terminals and 
places of public accommodation, 
customer shuttle bus services operated 
by private companies ar,d shojJp;ng 
centers, student transportation systems, 
and transportation provided within 
recreational facilities such as stadiums, 
zoos, amusement parks, and ski resorts. 

(b) Barrier removal. A public 
accommodation subject to this section 
shall remove transportation barriers in 
existing vehicles and rail passenger cars 
used for transporting individuals (not 
including barriers that can only be 
removed through the retrofitting of 
vehicles or rail passenger cars by the 
installation of a hydraulic or other lift) 

where such removal is readily 
achievable. 

(c) Requirements for vehicles and 
systems. A public accommodation 
subject to this section shall comply wHh 
the requirements pertaining to vehicles 
and transportation systems in the 
regulations issued by the Secretary of 
Transportation pursuant to section 306 
of the Act. 

IHI 36.311-36.400 [Reserved] 

Subpart D-New Construction and 
Alterations 

§ 38.401 New construction. 
(a) General. (1) Except as provided in 

paragraphs (b) and (c) of this section, 
discrimination for purposes of this part 
includes a failure to design and 
construct facilities for first occupancy 
after January 26, 1993, that are readily 
accessible to and usable by individuals 
with disabilities. 

(2) For purposes of this section, a 
facility is designed and constructed for 
first occupancy after January 26, 1993, 
only-

(i) If the last application for a building 
permit or permit extension for the 
facility is certified to be complete, by a 
State, County, or local government after 
January 26, 1992 (or, in those 
jurisdictions where the government does 
not certify completion of applications, if 
the last application for a building permit 
or permit extension for the facility is 
received by the State, County, or local 
government after January 26, 1992}; and 

(ii) If the first certificate of occupancy 
for the facility is issued after January 26, 
1993. 

(b] Commercial facilities located in 
private residences. (1] When a 
commercial facility is located in a 
private residence, the portion of the 
residence used exclusively as a 
residence is not covered by this subpart, 
but that portion used exclusively in the 
operation of the commercial facility or 
that portion used both for the 
commercial facility and for residential 
purposes is covered by the new 
construction and alterations 
requirements of this subpart. 

(2) The portion of the residence 
covered under paragraph (b)(l) of this 
section extends to those elements used 
to enter the commercial facility, 
including the homeowner's front 
sidewalk, if any, the door or entryway, 
and hallways; and those portions of the 
residence, interior or exterior, available 
to or used by employees or visitors of 
the commercial facility, including 
restrooms. 

(c) Exception for structural 
impracticability. (1) Full compliance 
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with the requirements of this section is 
not required where an entity can 
demonstrate that it is structurally 
impracticable to meet the requirements. 
Full compliance will be considered 
structurally impracticable only in those 
rare circumstances when the unique 
characteristics of terrain prevent the 
incorporation of accessibility features. 

(2) If full compliance with this section 
would be structurally impracticable, 
compliance with this section is required 
to the extent that it is not structurally 
impracticable. In that case, any portion 
of the facility that can be made 
accessible shall be made accessible to 
the extent that it is not structurally 
impracticable. 

(3) If providing accessibility in 
conformance with this section to 
individuals with certain disabilities (e.g .. 
those who use wheelchairs) would be 
structurally impracticable, accessibility 
shall nonetheless be ensured to persons 
with other types of disabilities (e.g., 
those who use crutches or who have 
sight, hearing, or mental impairments) in 
accordance with this section. 

( d) Elevator exemption. (1) For 
purposes of this paragraph (d)-

(i] Professional office of a health care 
provider means a location where a 
person or entity regulated by a State to 
provide professional services related to 
the physical or mental health of an 
individual makes such services 
available to the public. The facility 
housing the "professional office of a 
health care provider" only includes floor 
levels housing at least one health care 
provider, or any floor level designed or 
intended for use by at least one health 
care provider. 

(ii) Shopping center or shopping mall 
means-

( A) A building housing five or more 
sales or rental establishments: or 

(BJ A series of buildings on a common 
site, either under common ownership or 
common control or developed either as 
one project or as a series of related 
projects, housing five or more sales or 
rental establishments. For purposes of 
this section, places of public 
accommodation of the types listed in 
paragraph (5) of the definition of "place 
of public accommodation" in section 
§ 36.104 are considered sales or rental 
establishments. The facility housing a 
"shopping center or shopping mall" only 
includes floor levels housing at least one 
sales or rental establishment, or any 
floor level designed or intended for use 
by at least one sales or rental 
establishment. 

(2) This section does not require the 
installation of an elevator in a facility 
that is less than three stories or has Iese 
than 3000 square feet per story, except 

with respect to any facility that houses 
one or more of the following: 

(i) A shopping center or shopping 
mall, or a professional office of a health 
care provider. 

(ii) A terminal, depot, or other station 
used for specified public transportation, 
or an airport passenger terminal. In such 
a facility, any area housing passenger 
services, including boarding and 
debarking, loading and unloading, 
baggage claim, dining facilities, and 
other common areas open to the public, 
must be on an accessible route from an 
accessible entrance. 

(3) The elevator exemption set forth in 
this paragraph (d) does not obviate or 
limit, in any way the obligation to 
comply with the other accessibility 
requirements established in paragraph 
(a) of this section. For example, in a 
facility that houses a shopping center or 
shopping mall, or a professional office of 
a health care provider, the floors that 
are above or below an accessible 
ground floor and that do not house sales 
or rental establishments or a 
professional office of a health care 
provider, must meet the requirements of 
this section but for the elevator. 

§ 36.402 Alteratlons. 
(a) General. (1) Any alteration to a 

place of public accommodation or a 
commercial facility, after January 26, 
1992, shall be made so as to ensure that, 
to the maximum extent feasible, the 
altered portions of the facility are 
readily accessible to and usable by 
individuals with disabilities, including 
individuals who use wheelchairs. 

(2) An alteration is deemed to be 
undertaken after January 26, 1992, if the 
physical alteration of the property 
begins after that date. 

(b) Alteration. For the purposes of this 
part, an alteration is a change to a place 
of public accommodation or a 
commercial facility that affects or could 
affect the usability of the building or 
facility or any part thereof. 

(1) Alterations include, but are not 
limited to, remodeling, renovation, 
rehabilitation, reconstruction, historic 
restoration, changes or rearrangement in 
structural parts or elements, and 
changes or rearrangement in the plan 
configuration of walls and full-height 
partitions. Normal maintenance, 
reroofing, painting or wallpapering, 
asbestos removal. or changes to 
mechanical and electrical systems are 
not alterations unless they affect the 
usability of the building or facility. 

(2) If existing elements, spaces, or 
common areas are altered, then each 
such altered element, space, or area 
shall comply with the applicable 
provisions of appendix A to this part. 

( c) To the maximum extent feasible. 
The phrase "to the maximum extent 
feasible," as used in this section, applies 
to the occasional case where the nature 
of an existing facility makes it virtually 
impossible to comply fully with 
applicable accessibility standards 
through a planned alteration. In these 
circumstances, the alteration shall 
provide the maximum physical 
accessibility feasible. Any altered 
features of the facility that can be made 
accessible shall be made accessible. If 
providing accessibility in conformance 
with this section to individuals with 
certain disabilities (e.g., those who use 
wheelchairs) would not be feasible, the 
facility shall be made accessible to 
persons with other types of disabilities 
(e.g., those who use crutches, those who 
have impaired vision or hearing, or 
those who have other impairments). 

§ 36.403 Alteratlons: Path of travel. 

(a) General. An alteration that affects 
or could affect the usability of or access 
to an area of a facility that contains a 
primary function shall be made so as to 
ensure that, to the maximum extent 
feasible, the path of travel to the altered 
area and the restrooms, telephones, and 
drinking fountains serving the altered 
area, are readily accessible to and 
usable by individuals with disabilities, 
including individuals who use 
wheelchairs, unless the cost and scope 
of such alterations is disproportionate to 
the cost of the overall alteration. 

(b) Primary function. A "primary 
function" is a major activity for which 
the facility is intended. Areas that 
contain a primary function include, but 
are not limited to, the customer services 
lobby of a bank, the dining area of a 
cafeteria, the meeting rooms in a 
conference center, as well as offices and 
other work areas in which the activities 
of the public accommodation or other 
private entity using the facility are 
carried out. Mechanical rooms, boiler 
rooms, supply storage rooms, employee 
lounges or locker rooms, janitorial 
closets, entrances, corridors. and 
restrooms are not areas containing a 
primary function. 

(e) Alterations to an area containing a 
primary function. (1) Alterations that 
affect the usability of or access to an 
area containing a primary function 
include, but are not limited to-

(i) Remodeling merchandise display 
areas or employee work areas in a 
department store; 

(ii) Replacing an inaccessible floor 
surface in the customer service or 
employee work areas of a bank; 

(iii) Redesigning the assembly line 
area of a factory; or 
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(iv) Installing a computer center in an 
accounting firm. 

(2) For the purposes of this section, 
alterations to windows, hardware, 
controls, electrical outlets, and signage 
shall not be deemed to be alterations 
that affect the usability of or access to 
an area containing a primary function. 

(d) Landlord/tenant: If a tenant is 
making alterations as defined in § 36.402 
that would trigger the requirements of 
this section, those alterations by the 
tenant in areas that only the tenant 
occupies do not trigger a path of travel 
obligation upon the landlord with 
respect to areas of the facility under the 
landlord's authority, if those areas are 
not otherwise being altered. 

(e) Path of travel. (1) A "path of 
travel" includes a continuous. 
unobstructed way of pedestrian passage 
by means of which the altered area may 
be approached, entered, and exiled, and 
which connects the altered area with an 
exterior approach (including sidewalks, 
streets, and parking areas), an entrance 
to the facility, and other parts of the 
facility. 

(2) An accessible path of travel may 
consist of walks and sidewalks, curb 
ramps and other interior or exterior 
pedestrian ramps; clear floor paths 
through lobbies, corridors, rooms, and 
other improved areas; parking access 
aisles; elevators and lifts; or a 
combination of these elements. 

(3) For the purposes of this part, the 
term "path of travel" also includes the 
restrooms, telephones, and drinking 
fountains serving the altered area. 

(f) Disproportionality. (1) Alterations 
made to provide an accessible path of 
travel to the altered area will be deemed 
disproportionate to the overall alteration 
when the cost exceeds 20% of the cost of 
the alteration to the primary function 
area. 

(2) Costs that may be counted as 
expenditures required to provide an 
accessible path of travel may include: 

(i) Costs associated with providing an 
accessible entrance and an accessible 
route to the altered area, for example, 
the cost of widening doorways or 
installing ramps; 

(ii) Costs associated with making 
restrooms accessible, such as installing 
grab bars, enlarging toilet stalls, 
insulating pipes, or installing accessible 
faucet controls; 

(iii) Costs associated with providing 
accessible telephones, such as 
relocating the telephone to an accessible 
height, installing amplification devices, 
or installing a telecommunications 
device for deaf persons (IDD); 

(iv) Costs associated with relocating 
an inaccessible drinking fountain. 

(g)Duty to provide accessible 
features in the event of 
disproportionality. (1) When the cost of 
alterations necessary to make the path 
of travel to the altered area fully 
accessible is disproportionate to the cost 
of the overall alteration, the path of 
travel shall be made accessible to the 
extent that it can be made accessible 
without incurring disproportionate costs. 

(2) In choosing which accessible 
elements to provide, priority should be 
given to those elements that will provide 
the greatest access, in the following 
order: 

(i) An accessible entrance; 
(ii) An accessible route to the altered 

area; 
(iii) At least one accessible restroom 

for each sex or a single unisex restroom; 
(iv) Accessible telephones; 
(v) Accessible drinking fountains; and 
(vi) When possible, additional 

accessible elements such as parking, 
storage, and alarms. 

(h) Series of smaller alterations. (1) 
The obligation to provide an accessible 
path of travel may not be evaded by 
performing a series of small alterations 
to the area served by a single path of 
travel if those alterations could have 
been performed as a single undertaking. 

(2) (i) If an area containing a primary 
function has been altered without 
providing an accessible path of travel to 
that area, and subsequent alterations of 
that area, or a different area on the 
same path of travel, are undertaken 
within three years of the original 
alteration, the total cost of alterations to 
the primary function areas on that path 
of travel during the preceding three year 
period shall be considered in 
determining whether the cost of making 
that path of travel accessible is 
disproportionate. 

(ii) Only alterations undertaken after 
January 26, 1992, shall be considered in 
determining if the cost of providing an 
accessible path of travel is 
disproportionate to the overall cost of 
the alters lions. 

§ 38.404 Alterations: Elevator exemption. 
(a) This section does not require the 

installation of an elevator in an altered 
facility that is less than three stories or 
has less than 3,000 square feet per story, 
except with respect to any facility that 
houses a shopping center, a shopping 
mall, the professional office of a health 
care provider, a terminal, depot, or other 
station used for specified public 
transportation, or an airport passenger 
terminal. 

(1) For the purposes of this section, 
"professional office of a health care 
provider" means a location where a 
person or entity regulated by a State to 

provide professional services related to 
the physical or mental health of an 
individual makes such services 
available to the public. The facility that 
houses a "professional office of a health 
care provider" only includes floor levels 
housing by at least one health care 
provider, or any floor level designed or 
intended for use by at least one health 
care provider. 

(2) For the purposes of this section, 
shopping center or shopping mall 
means-

(i) A building housing five or more 
sales or rental establishments; or 

(ii) A series of buildings on a common 
site, connected by a common pedestrian 
access route above or below the ground 
floor, that is either under common 
ownership or common control or 
developed either as one project or as a 
series of related projects, housing five or 
more sales or rental establishments. For 
purposes of this section, places of public 
accommodation of the types listed in 
paragraph (5) of the definition of "place 
of public accommodation" in § 36.104 
are considered sales or rental 
establishments. The facility housing a 
"shopping center or shopping mall" only 
includes floor levels housing at leaat one 
sales or rental establishment, or any 
floor level designed or intended for use 
by at least one sales or rental 
establishment. 

(b) The exemption provided in 
paragraph (a) of this section does not 
obviate or limit in any way the 
obligation to comply with the other 
accessibility requirements established in 
this subpart. For example, alterations to 
floors above or below the accessible 
ground floor must be accessible 
regardless of whether the altered facility 
has an elevator. 

§ 38.405 Alterations: Historic preservation. 

(a) Alterations to buildings or 
facilities that are eligible for listing in 
the National Register of Historic Places 
under the National Historic Preservation 
Act (16 U.S.C. 470 et seq.), or are 
designated as historic under State or 
local law, shall comply to the maximum 
extent feasible with section 4.1.7 of 
appendix A to this part. 

(b) If it is determined under the 
procedures set out in section 4.1.7 of 
appendix A that it is not feasible to 
provide physical access to an historic 
property that is a place of public 
accommodation in a manner that will 
not threaten or destroy the historic 
significance of the building or facility, 
alternative methods of access shall be 
provided pursuant to the requirements 
of subpart C of this part. 
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§ 36.408 Standards for new conetructlon 
and alteratlona. 

(a) New construction and alterations 
subject to this part shall comply with the 
standards for accessible design 
published as appendix A to this part 
(ADAAG). 

(b) The chart in the appendix to this 
section provides guidance to the user in 
reading appendix A to this part 
(ADAAG) together with subparts A 
~hrough D of this part, when determining 
requirements for a particular facility. 

Appendix to § 36.408 

This chart has no effect for purposes 
of compliance or enforcement. It does 
not necessarily provide complete or 
mandatory information. 

Subparts A-0 

Application, 36.102(b)(3): 
General. public 

accommoda­
tions. 

36.102(c): 
commercial 
facilities. 

36.102(e): public 
entities. 

36.103 (other 
laws). 

36.401 ("for first 
occupancy"). 

36.402(a) 
(alterations). 

Da!::1i•.ions ....... 36.104: 

New 
Construc­
tion:. 

ccmmercial 
facilities, 
facility, place 
of public 
accommoda­
tion, private 
club, public 
accommoda­
tion, public 
entity, 
religious entity. 

36.401 (d)(1 )(ii), 
36.404(a)(2): 
shopping 
center or 
shopping mall. 

36.401(d)(1)(i), 
36.404(a)(1 ): 
professional 
office of a 
health care 
provider. 

36.402: 
alteration: 
usability. 

36.402(c): to the 
maximum 
e>etent 
feasible. 

36.401(a) 
General. 

ADAAG 

1, 2, 3, 4.1.1. 

3.5 Definitions, 
including: 
addition, 
alteration, 
building, 
element, 
facility, space, 
story. 

4.1.6(j), technical 
infeasibility. 

4.1.2. 

Subparts A-0 

General........... 36.401 (b) 
Commercial 
facilities In 
private 
realdences. 

36.207 Places 
of public 
accommoda­
tion In private 
realdences. 

ADAAG 

4.1.3. 

Work Areas ..................... ,.............. 4.1.1 (3). 
Structural 38.401 (c) .............. 4.1.1 (5)(a). 

Impractica-
bility. 

Elevator 
Exemption. 

Other 
Exceptions. 

Alterations: 
General. 

A Iterations 
Affecting 
an Area 
Containing 
A Primaiy 
Function; 
Path of 
Travel; 
Dispropor-
tionality. 

36.401(d) .............. 4.1.3(5). 
38.404 .................. . 

................................ 4.1.1(5), 4.1.3(5) 
and throughout. 

38.401(b): 
commercial 
facillttes In 
private 
residences. 

36.402 ................... 4.1.8(1). 
36.403................... 4.1.6(2). 

Alterations: ................................ 4.1.6(3). 
Special 
Technical 
Provisions. 

Additions......... 36.401-36.405 ..... 4.1.5. 
Historic 36.405 ................... 4.1.7. 

Preserva­
tion. 

Technical ................................ 4.2 through 4.35. 
Provisions. 

Restaurants ..... ... . . ... .... ..... .... ...... 5. 
and 
Cafeterias. 

Medical Care ... . ..... ... ... . ... . . ... ...... .. 6. 
Facilities. 

Business and .. . ... . . ....... ..... ... . ..... ... 7. 
Mercantile. 

Libraries . ... . . ... . . . ... . .. . . ... ... . . ... . ..... ..... 8. 
Transient ................................ 9. 

Lodging 
(Hotels, 
Homeless 
Shelters, 
Etc.). 

Transport&- ................................ C 10, Reserved]. 
tion 
Facilities. 

111138.407-36.500 [Reserved] 

Subpart E-Enforcement 

§ 38.501 Private suite. 

(a) General. Any person who is being 
subjected to discrimination on the basis 
of disability in violation of the Act or 
this part or who has reasonable grounds 
for believing that such person is about to 
be subjected to discrimination in 
violation of section 303 of the Act or 
subpart D of this part may institute a 
civil action for preventive relief, 
including an applicatio'n for a permanent 

or temporary injunction, restraining 
order, or other order. Upon timely 
application, the court may, in its 
discretion, permit the Attorney General 
to intervene in the civil action if the 
Attorney General or hie or her deeignee 
certifies that the case is of general 
public importance. Upon application by 
the complainant and in such 
circumstances as the court may deem 
just, the court may appoint an attorney 
for such complainant and may authorize 
the commencement of the civil action 
without the payment of fees, coats, or 
security. Nothing in this section shall 
require a person with a disability to 
engage in a futile gesture if the person 
has actual notice that a person or 
organization covered by title III of the 
Act or this pert does not intend to 
comply with its provisions. 

(b) Injunctive relief ln the case of 
violations of § 36.304, § 36.308, 
§ 36.310(b ), § 36.401, § 36.402, § 36.403, 
end § 36.405 of this part, injunctive relief 
shell include an order to alter facilities 
to make such facilities readily 
accessible to and usable by individuals 
with disabilities to the extent required 
by the Act or this part. Where 
appropriate, injunctive relief shell also 
include requiring the provision of an 
auxiliary aid or service, modification of 
a policy, or provision of alternative 
methods, to the extent required by the 
Act or this part. 

§ 38.502 Investigations and compllance 
reviews. 

(a) The Attorney General shall 
investigate alleged violations of the Act 
or this part. 

(b) Any individual who believes that 
he or she or a specific class of persons 
has been subjected to discrimination 
prohibited by the Act or this pert may 
request the Department to institute an 
investigation. 

(c) Where the Attorney General has 
reason to believe that there may be a 
violation of this part, he or she may 
initiate a compliance review. 

§ 38.503 Sult by the Attorney General. 

Following a compliance review or 
investigation under § 36.502, or at any 
other time in his or her discretion, the 
Attorney General may commence a civil 
action in any appropriate United Sta tee 
district court if the Attorney General has 
reasonable cause to believe that-

( a) Any person or group of persons is 
engaged in a pattern or practice of 
discrimination in violation of the Act or 
this part; or 

(b) Any person or group of persona 
has been discriminated against in 
violation of the Act or this part and the 
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discrimination raises an issue of general 
public importance. 

§ 36.504 Aellef. 

(a) Authority of court. In a civil action 
under § 36.503, the court-

(1) May grant any equitable relief that 
such court considers to be appropriate, 
including, to the extent required by the 
Act or this part-

(i) Granting temporary, preliminary, or 
permanent relief; 

(ii) Providing an auxiliary aid or 
service, modification of policy, practice, 
or procedure, or alternative method; and 

(iii) Making facilities readily 
accessible to and usable by individuals 
with disabilities; 

(2) May award other relief as the court 
considers to be appropriate, including 
monetary damages to persons aggrieved 
when requested by the Attorney 
General; and 

(3) May, to vindicate the public 
interest, assess a civil penalty against 
the entity in an amount 

(i) Not exceeding $50,000 for a first 
violation; and 

(ii) Not exceeding $100,000 for any 
subsequent violation. 

(b) Single violation. For purposes of 
paragraph (a) (3) of this section, in 
determining whether a first or 
subsequent violation has occurred, a 
determination in a single action, by 
judgment or settlement, that the covered 
entity has engaged in more than one 
discriminatory act shall be counted as a 
single violation. 

(c) Punitive damages. For purposes of 
paragraph (a)(2) of this section. the 
terms "monetary damages'' and "such 
other relier· do not include punitive 
damages. 

(d) Judicial consideration. In a civil 
action under § 36.503, the court, when 
considering what amount of civil 
pena.lty, if ~ny, is appropriate. shall give 
cons1derahon to any good faith effort or 
attempt to comply with this part by the 
entity. In evaluating good faith, the court 
shall consider, among other factors it 
deems relevant, whether the entity could 
have reasonably anticipated the need 
for an appropriate type of auxiliary aid 
needed to accommodate the unique 
needs of a particular individual with a 
disability. 

§ 36.505 Attorneys fees. 

In any action or administrative 
proceeding commenced pursuant to the 
Act or this part, the court or agency, in 
its discretion, may allow the prevailing 
party. other than the United States, a 
reasonable attorney's fee, including 
litigation expenses, and costs. and the 
United States shall be liable for the 

foregoing the same as a private 
individual. 

§ 36.508 Altematlve means of dispute 
resolutlon. 

Where appropriate and to the extent 
authorized by law, the use of alternative 
means of dispute resolution, including 
settlement negotiations, conciliation, 
facilitation, mediation, factfinding, 
minitrials, and arbitration, is encouraged 
to resolve disputes arising under the Act 
and this part. 

§ 36.507 Effect of unavallablllty of 
technlcal aulstance. 

A public accommodation or other 
private entity shall not be excused from 
compliance with the requirements of this 
part because of any failure to receive 
technical assistance, including any 
failure in the development or 
dissemination of any technical 
assistance manual authorized by the 
Act. 

§ 36.508 Effective date. 
(a) General. Except as otherwise 

provided in this section and in this part, 
this part shall become effective on 
January 26, 1992. 

(b) Civil actions. Except for any civil 
action brought for a violation of section 
303 of the Act, no civil action shall be 
brought for any act or omission 
described in section 302 of the Act that 
occurs-

(1) Before July 26, 1992, against 
businesses with 25 or fewer employees 
and gross receipts of $1,000,000 or less. 

(2) Before January 26, 1993, against 
businesses with 10 or fewer employees 
and gross receipts of $500,000 or less. 

(c) Transportation services provided 
by public accommodations. Newly 
purchased or leased vehicles required to 
be accessible by § 36.310 must be 
readily accessible to and usable by 
~nd~v~duals with disabilities, including 
md1v1duals who use wheelchairs, if the 
solicitation for the vehicle is made after 
August 25, 1990. 

111136.509-36.600 [Reserved] 

Subpart F-Certlflcatlon of State Laws 
or Local Bulldlng Codes 

§ 36.601 Definitions. 
Assistant Attorney General means the 

Assistant Attorney General for Civil 
Rights or his or her designee. 

Certification of equivalency means a 
final certification that a code meets or 
exceeds the minimum requirements of 
title III of the Act for accessibility and 
usability of facilities covered by that 
title. 

Code means a State law or local 
building code or similar ordinance, or 

part thereof, that establishes 
accessibility requirements. 

Model code means a nationally 
recognized document developed by a 
private entity for use by State or local 
jurisdictions in developing codes as 
defined in this section. A model code is 
intended for incorporation by reference 
or adoption in whole or in part, with or 
without amendment, by State or local 
jurisdictions. 

Preliminary determination of 
equivalency means a preliminary 
determination that a code appears to 
meet or exceed the minimum 
requirements of title III of the Act for 
accessibility and usability of facilities 
covered by that title. 

Submitting official means the State or 
local official who-

(1) Has principal responsibility for 
administration of a code, or is 
authorized to submit a code on behalf of 
a jurisdiction; and 

(2) Files a request for certification 
under this subpart. 

§ 36.602 General rule. 

On the application of a State or local 
government, the Assistant Attorney 
General may certify that a code meets or 
exceeds the minimum requirements of 
the Act for the accessibility and 
usability of places of public 
accommodation and commercial 
facilities under this part by issuing a 
certification of equivalency. At any 
enforcement proceeding under title III of 
the Act, such certification shall be 
rebuttable evidence that such State law 
or local ordinance does meet or exceed 
the minimum requirements of title Ill. 

§ 36.603 Flllng request for certification. 

(a) A submitting official may file a 
request for certifica lion of a code under 
this subpart. 

(b) Before filing a request for 
certification of a code, the submitting 
official shall ensure that-

(1) Adequate public notice of intention 
to file a request for certification. notice 
of a hearing. and notice of the location 
at which the request and materials can 
be inspected is published within the 
relevant jurisdiction; 

(Z) Copies of the proposed request and 
supporting materials are made available 
for public examination and copying at 
the office of the State or local agency 
charged with administration and 
enforcement of the code; and 

(3) The local or State jurisdiction 
holds a public hearing on the record, in 
the State or locality, at which the public 
is invited to comment on the proposed 
request for certification. 
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(c) The submitting official shall 
include the following materials and 
information in support of the request: 

(1) The text of the jurisdiction's code: 
any standard, regulation, code, or other 
relevant document incorporated by 
reference or otherwise referenced in the 
code: the law creating and empowering 
the agency: any relevant manuals, 
guides, or any other interpretive 
information issued that pertain to the 
code: and any formal opinions of the 
State Attorney General or the chief legal 
officer of the jurisdiction that pertain to 
the code: 

(2) Any model code or statute on 
which the pertinent code is based, and 
an explanation of any differences 
between the model and the pertinent 
code: 

(3) A transcript of the public hearing 
required by paragraph (b)(3) of this 
section; and 

(4) Any additional information that 
the submitting official may wish to be 
considered. 

(d) The submitting official shall file 
the original and one copy of the request 
and of supporting materials with the 
Assistant Attorney General. The 
submitting official shall clearly label the 
request as a "request for certification" 
of a code. A copy of the request and 
supporting materials will be available 
for public examination and copying at 
the offices of the Assistant Attorney 
General in Washington, DC. The 
submitting official shall ensure that 
copies of the request and supporting 
materials are available for public 
examination and copying at the office of 
the State or local agency charged with 
administration and enforcement of the 
cede. The submitting official shall 
ensurf! that adequate public notice of the 
request for certification and of the 
l,1cation at which the request and 
materials can be inspected is published 
within the relevant jurisdiction. 

(e) Upon receipt of a request for 
certification, the AssistHnt Attorney 
General may request further information 
that he or she considers relevant to the 
determinations required to be made 
antler this subpart. 

§ 36.604 Prellmlnary determination. 

After consultation with the 
Architectural and Transportation 
Barriers Compliance Board, the 
Assistant Attorney General shall make 
a preliminary determination of 

equivalency or a preliminary 
determination to deny certification. 

§ 36.606 Procedure foHowlng prellmlnary 
determination of equlvalency. 

(a) If the Assistant Attorney General 
makes a preliminary determination of 
equivalency under § 36.604, he or she 
shall inform the submitting official, in 
writing, of that preliminary 
determination. The Assistant Attorney 
General shall also-

(1) Publish a notice in the Federal 
Register that advises the public of the 
preliminary determination of 
equivalency with respect to the 
particular code, and invite interested 
persons and organizations, including 
individuals with disabilities, during a 
period of at least 60 days following 
publication of the notice, to file written 
comments relevant to whether a final 
certification of equivalency should be 
issued; 

(2) After considering the information 
received in response to the notice 
described in paragraph (a) of this 
section, and afte1 publishing a separate 
notice in the Federal Register, hold an 
informal hearing in Washington, DC at 
which interested persons, including 
individuals with disabilities, are 
provided an opportunity to express their 
views with respect to the preliminary 
determination of equivalency; and 

(b) The Assistant Attorney General, 
after consultation with the Architectural 
and Transportation Barriers Compliance 
Board, and consideration of the 
materials and information submitted 
pursuant to this section and § 36.603, 
shall issue either a certification of 
equivalency or a final determination to 
deny the request for certification. He or 
she shall publish notice of the 
certification of equivalency or denial of 
certification in the Federal Register. 

§ 36.606 Procedure following prellmlnary 
denial of certification. 

(a) If the Assistant Attorney General 
makes a Preliminary determination to 
deny certification of a code under 
§ 36.604, he or she shall notify the 
submitting official of the determination. 
The notification may include 
specification of the manner in which the 
code could be amended in order lo 
qualify for certification. 

(b) The Assistant Attorney General 
shall allow the submitting official not 
less than 15 days to submit data, views. 
and arguments in opposition to the 
preliminary determination to deny 

certification. If the submitting official 
does not submit materials, the Assistant 
Attorney General shall not be required 
to take any further action. If the 
submitting official submits materials, the 
Assistant Attorney General shall 
evaluate those materials and any other 
relevant information. After evaluation of 
any newly submitted materials, the 
Assistant Attorney General shall make 
either a final denial of certification or a 
preliminary determination of 
equivalency. 
§ 36.607 Effect of certtflcaUon. 

(a)(t) A certification shall be 
considered a certification of equivalency 
only with respect to those features or 
elements that are both covered by the 
certified code and addressed by the 
standards against which equivalency is 
measured. 

(2) For example, if certain equipment 
is not covered by the code. the 
determination of equivRlency cannot be 
used as evidence with respect to the 
question of whether equipment in a 
building built according to the code 
satisfies the Act's requirements with 
respect to such equipment. By the same 
token, certification would not be 
relevant to construction of a facility for 
children, if the regulations against which 
equivalency is measured do not address 
children's facilities. 

(b) A certification of equivalency is 
effective only with respect to the 
particular edition of the code for which 
certification is granted. Any 
amendments or other changes to the 
code after the date of the certified 
edition are not considered part of the 
certifica lion. 

(c) A submitting official may reapply 
for certification of amendments or other 
changes to a code that has already 
received certification. 
§ 36.608 Guidance concerning model 
codes. 

Upon application by an authorized 
representative of a private entity 
responsible for developing a model 
code, the Assistant Attorney General 
may review the relevant model code and 
issue guidance concerning whether and 
in what respects the model code is 
consistent with the minimum 
requirements of the Act for the 
accessibility and usability of places of 
public accommodation and commercial 
facilities under this part. 
§§ 36.609-36.999 [Reserved) 
BILLING CODE 441CHl1-ll 
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11.1 PURPOSE. 

This docwnent sets guidelines for accesstbUity to 
pl.aces of public accommodatton and commercial 
factl1tles by tndtvt.duals wt.th disabtltttes. These 
guidelines are to be applied during the design. 
constnu:tton. and alteration of such buUdtngs 
andfactUtles to the extent requtred by regula­
tions tssued by Federal agencies, tru:lud.tng the 
Department of Justice, under the Amertcans 
wt.th Dt.sabUUles Act of 1990. 

The technical specfflt:attons 4.2 through 4.35, qf 
these guidelines are the same as those of the 
Amerfcan National Standard Instttute's docu­
ment A 117.1-1980. except as noted tn this text 
by llal.tcs. However, sections 4.1.1 through 4.1.7 
and sections 5 through 10 are different.from 
ANSI Al 17.1 fn thetr entirety and are printed In 
standard type. 

The Illustrations and text of ANSI Al 17.1 are 
reproduced. wt.th permtsston.from the American 
NationalStandardslnstttute.Coptesofthe 
standard may be purchased.from the American 
National Standards InstUute at 1430 Broadway, 
New York. New York 10018. 

I 2.1 GENERAL. 

2.1 Provisions for Adults. The spect.ftca­
ttons fn these guidelines are based upon adult 
dtmenstons and anthropometrtcs. 

2.2• Equivalent Facllltatlon. Departures 
.from parttcuku technical and scoping requtre­
ment.s of this guideline by the use of other 
des(Qns and technol.ogfes are pemUtted where 
the altemattve designs and technologies used 
waL provide subst.anttally equtvalent or greater 
access to and usabtlity of the facility. 

MISCELLANEOUS 
INSTRUCTIONS AND 
DEFINITIONS. 

3.1 Graphic Conventions. Graphic 
conventions are shown in Table 1. Dimensions 
that are not marked minimum or maximum are 
absolute, unless otherwise indicated in the text 
or captions. 

Table 1 
Qraphlc Conventions 

t 

Convention 

36 
915 

9 
230 

9 36 
230 915 

¢ 
max 

min 

.................... 

Descrtptlon 

Typical dimension line showing U.S. customary unitS 
(in inches) above the line and SI units (in millimeters) 
below 

Dimensions for short distances indicated on 
extended line 

Dimension line showing alternate dimensions 
required 

Direction of approach 

Maximum 

Minimui;n 

Boundary of clear floor area 

----- - l Centerline 
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3.4 General Terminology 

2 

3.2 Dimensional Tolerances. All dimen­
sions are subject to conventional building 
industry tolerances for field conditions. 

3.3 Notes. The text of these guidelines does 
not contain notes or footnotes. Additional 
tnfonnation. explanations, and advisory materi­
als are located in the Appendix. Paragraphs 
marked wtth an asterisk have related, non­
mandatory material in the Appendix. In the 
Appendix, the corresponding paragraph 
numbers are preceded by an A 

3.4 General Terminology. 

compty w1th. Meet one or more specifications 
of these guidelines. 

1L if,,. then. Denotes a specification that 
applies only when the conditions described 
are present. 

lllilla. Denotes an option or alternative. 

Wlall.. Denotes a mandatory specification or 
requirement. 

shoyld. Denotes an advisory specification or 
recommendation. 

3.5 Definitions. 

Acce11 Altic. An accessJble pedestrian space 
between elements, such as parking spaces, 
seating, and desks, that provides clearances 
appropriate for use of the elements. 

Acce111bJe. Describes a site, building. facillty, 
or portion thereof that complies with these 
guidelines. 

&;ce111ble Element. An element specified by 
these guidelines (for example, telephone, con­
trols, and the like). 

&;ce19lbJe Route. A continuous unobstructed 
path connecting all accessible elements and 
spaces of a building or facility. Interior acces­
sible routes may include corridors, floors, 
ramps, elevators, lifts, and clear floor space at 
fixtures. Exterior accessible routes may include 
parking access aisles, curb ramps, crosswalks 
at vehicular ways, walks, ramps, and lifts. 

Accessible Space. Space that complies wllh 
these guidelines. 

Maptabllltx. The ability of certain building 
spaces and elements, such as kitchen 
counters, sinks, and grab bars, to be added 
or altered so as to accommodate the needs of 
tndi.vtd.uals wllh ar wtthout d.Lsabilitles or to 
accommodate the needs of persons with 
different types or degrees of disability. 

Addftfon. An expansion. extension. or increase 
in the grossjloor area of a buUd.tng or facility. 

Mmmlstratlye Authority. A governmental 
agency that adopts or enforces regulations and 
guidelines for the design. construction, or 
alteratfDn of buildings and facilities. 

Alteration, An alteration ts a change to a 
building or facility made by, on behalf of. or 
for the use of a public accommodation or 
commerctalfaciltty, that affects or could 
affect the usabiltty of the buUd.tng or facility 
or part thereof AlteratfDns include, but are 
not limtted to, remodeling, renovation. rehabi­
lllatfDn. reconstruction. historic restoratfDn. 
changes or rearrangement of the structural 
parts or elements, and changes or rearrange­
ment tn the plan conflguraifDn of walls and 
full-height partitions. Normal maintenance, 
reroojlng, patnttng or wallpapering. or changes 
to mechanical and electrt.cal systems are not 
alteratfDns unless they affect the usability of 
the building or facility. 

Area of Rescue Assistance. An area. which 
has direct access to an exU. where people who 
are unable to use statrs may remain temporarily 
in safety to await.further instructions or assts­
tance durtng emergency evacuat.fD~ 

Assembly Area. A room or space accommo­
dating a group of indMduals for recreational, 
educational, political. social, or amusement 
purposes, or for the consumption of food and 
drink. 

Automatic Poor. A door equipped with a 
power-operated mechanism and controls that 
open and close the door automatically upon 
receipt of a momentary actuating signal. The 
switch that begins the automatic cycle may be 
a photoelectric device. floor mat. or manual 
switch (see power-assisted door). 

• I 

! 
- I 



I • 

Federal Register / Vol. 56, No. 144 / Friday, July 26, 1991 I Rules and Regulations 

Bulldlp&. Any structure used and intended for 
supporting or sheltering any use or occupancy. 

Clrcu)atlon Path. An exterior or interior way 
of passage from one place to another for pedes­
trians, including. but not limited to, walks, 
hallways, courtyards, stairways. and stair 
landings. 

au&:.. Unobstructed. 

Clear Floor Space. The mintmwn unobstructed 
floor or ground space requtred to accommodate a 
single, stationary wheelchair and occupant. 

Closed Cfrcuft Telcphone. A telephone with 
dedicated ltne(s) such as a house phone, cour­
tesy phone or phone that must be used to gain 
entrance to afacUUy. 

Common Ute. Refers to those interior and 
exterior rooms, spaces, or elements that are 
made available for the use of a restricted group 
of people (for example, occupants of a homeless 
sheUer, the occupants of an office building, or 
the guests of such occupants). 

Crou Slope. The slope that ls perpendicular to 
the direction of travel (see running slope). 

Cud> Rpmp. A short ramp cutting through a 
curb or built up to it. 

Detectable Wqmfnq. A standardized swface 
feature buUt in or applied to walking surfaces or 
other elements to wam visually tmpatred people 
of hazards on a ctrrulatton path. 

Dnllln& Unit. A slngle unit which provides a 
kitchen or food preparation area, 1n addition to 
rooms and spaces for lt:vtng, bathing, sleeping. 
and the like. DweUlng units include a single 
famUy home or a townhouse used as a transient 
group home; an apartment buUdtng used as a 
sheUer: guestrooms tn a hOtel that provide 
sleeping accommodations andfood preparation 
areas: and other stmllo.r facUities used on a 
transient basts. For purposes of these guide­
lines, use of the term ·0weu1ng unu· does not 
imply the unit ts used as a residence. 

Em11. Mean• of. A continuous and unob­
structed way of extt travel.from any point in a 
buUdtng or facUtty to a publtc way. A means of 
egress comprises vertical and horizontal travel 

3.IS De8Dltlons 

and may include tnteroentng room spaces. 
doorways. hallways. corridors, passageways, 
balconies, ramps. stairs, enclosures, lobbies, 
horizontal exits. courts and yards. An accessible 
means of egress ts one that complies with these 
guidelines and does not include stairs. steps, or 
escalators. Areas of rescue assistance or evacu­
ation elevators may be included as part of 
accessible means of egress. 

Element. An arch1tectural or mechanical com]» 
nent of a butld.tng.facillty, space, or site, e.g .. 
telephone, curb ramp, door. drtnktng fountain. 
seating, or water closet. 

Entrgnce. Any access point to a buildtnQ or 
portion of a butld.ing or facility usedfor the 
purpose of entering. An entrance includes the 
approach walk, the verttcal access leading to 
the entrance platform. the entrance plaifonn 
Useif. vestibules if provided. the entry d.oor(s) 
or gate(s), and the hard.ware of the entry d.oor(s) 
orgate(s). 

Fqcflftu. AU or any portion of buUdtngs, struc­
tures. site improvements, complexes, equipment. 
roads, walks, passageways, parking lots, or 
other real or personal property located on a site. 

Ground Floor, Any occuptable jloor less than 
one story above or below grade with direct 
access to grade. A buQ.d.tng or fac:O.Uy always 
has at least one groundjloor and may have 
more than one ground.floor as where a spltt 
level entrance has been provided or where a 
buQ.d.tng ts buUt tnto a hillside. 

Mezzanfne or Mezzgnfnc Floor, That portton 
of a story which ts an intermediate jloor level 
placed within the story and havtng occuptable 
space above and below Usjloor. 

Mprked Crotaln&. A crosswalk or other iden· 
ttfied path intended for pedestrian use in 
crossing a vehicular way. 

MultUam,Uy Dwcllln&. Any building containing 
more than two dwelling units. 

Qccupfqble. A room or enclosed space designed 
for hwnan occupancy in which tndtvtduals 
congregate for amusement, educational or 
stmUar purposes, or in which occupants are 
engaged at labor. and which ts equipped with 
means of egress, light. and ventaatton. 

3 
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3.5 DdDltlom 

4 

Opcnblc Part. A part of a piece of equipment 
or appliance used to Insert or withdraw objects, 
or to activate, deactivate, or adjust the equip· 
ment or appliance (for example, coin slot, 
pushbutton, handle). 

Path efDppcL (Reserved). 

Pqnr·ullttc4 Dgpr. A door used for hwnan 
passage with a mechanism that helps to open 
the door. or relieves the opening resistance of a 
door. upon the activation of a switch or a 
continued force applied to the door itself. 

PgbUc PH. Describes interior or exterior 
rooms or spaces that are made available to the 
general public. Public use may be provided at a 
bullcUng or facility that ls privately or publicly 
owned. 

BlmRa A walklng surface which has a running 
slope greater than 1:20. 

'Dpphaf Slppc, The slope that ls parallel to 
the direction of travel (see cross slope). 

Scrylc;c Entgncc. An entrance intended 
prtmartly for delivery of goods or services. 

81a1fe. Displayed. verbal, symbolic, tactUe. 
and plctortal information. 

&la.. A parcel of land bounded by a property 
llne or a designated portion of a public rtght-of­
way. 

Stte hpprorcmcnt. Landscaping, paving for 
pedestrian and vehicular ways. outdoor Ught· 
ing, recreational facWUes. and the like, added 
to a site. 

Slccphaf Ac;cemmpdatlona. Rooms in which 
people sleep: for example. donnltory and hotel 
or motel guest rooms or suites. 

&b~A definable area. e.g., room, toUet room. 
hall. assembly area. entrance, storage room. 
alcove, courtyard. or lobby. 

mmJI,, That portion of a build.Ing included. 
between the upper surface of a.floor and upper 
surface of the floor or roof next above. if such 

portion qf a buildln(I does not tndude occupta.ble 
space, U ts not considered. a story for purposes 
of these gutdel.tnes. There may be more than one 
jlDor level wtthtn a story as In the case of a 
mezzantne or mezzantnes. 

8trpctgral rrame. The structural frame shall 
be considered to be the columns and the 
girders, beams, trusses and spandrels having 
direct connections to the columns and all other 
members which are essential to the stability of 
the building as a whole. 

nctnc. Describes an object that can be 
perceived uslng the sense of touch. 

Tert Telephone. Machinery or equfPment that 
employs Interactive graphic (t.e •• typed) commu­
ntcattons through the transmtsslon of coded 
s(Qnals across the standard. telephone network. 
Text telephones can include, for example, 
devices known as IDD's (telecommunlcatlon 
display devices or telecommuntcatton devices 
for deaf persons) or computers. 

D-ansfmt Lodafoa. A butldtng.factllty, or 
portion thereof. excluding tnpattent medical care 
factllttes, that contatns one or more d.weUtng 
unUs or sleeping ar.commodattons. Transient 
lodging may Include, but ts not ltmtted. to, 
resorts, group homes, hotels, motels, and 
dormttortes. 

Vchlcnler Wg. A route intended for vehicular 
traffic. such as a street, drtveway. or parking 
lot. 

lfllk.. An exterior pathway with a prepared 
surface intended for pedestrian use, lncludtng 
general pedestrian areas such as plazas and 
courts. 

NOTE: Sections 4.1.1 through 4.1. 7 are differ­
ent from ANSI Al 17.1 in their entirety and are 
printed in standard type (ANSI Al 17 .1 does not 
include scoping provisions). 

. I 
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4.0 Accessible Elements and Spaces: Scope and Technical Requirements 

~ ACCESSmLE ELEMENTS 
sites and equipment directly associated with 
the actual processes of construction, such as 

AND SPACES: SCOPE AND scaffolding. bridging, materials hoists, or 

TECHNICAL construction trailers are not included. 

REQUIREMENTS. (5) General Exceptions. 

(a) In new construction. a person or entity 
4.1 Minimum Requirements ls not required to meet fully the requirements 

of these guidelines where that person or entity 
4.1.1 • Application. can demonstrate that it ls structurally imprac-

tlcable to do so. Full compliance w1ll be consld-
( 1) General. All areas of newly designed or ered structurally impracticable only in those 

newly constructed bu1ldings and facilities rare circumstances when the unique character-
required to be accessible by 4.1.2 and 4.1.3 lstlcs of terrain prevent the incorporation of 
and altered portlons of existing buUdtngs and accessibility features. If full compliance with 
facWties required to be accessible by 4.1.6 shall the requirements of these guidelines ls struc-
comply with these guidelines. 4.1 through 4.35. turally Impracticable, a person or entity shall 
unless otherwise provided in this section or as comply with the requirements to the extent it ls 
modified in a special application section. not structurally impracticable. Any portion of 

the buUding or facWty which can be made 
(2) Application Based on BuUdtng Use. accessible shall comply to the extent that it is 

Special application sections 5 through 10 not structurally impracticable. 
provide additional requirements for restaurants 
and cafeterias, medical care facilities, business (b) AccessibWty ls not required to (1) obser-
and mercantile, libraries, accessible transient vatlon galleries used prtmartly for security 
lodging. and transportation facUlties. When a purposes; or (11) in non-occuplable spaces 
buUding or facWty contains more than one use accessed only by ladders, catwalks, crawl 
covered by a special appllcauon section. each spaces, very narrow passageways, or freight 
portion shall comply with the requirements for (non-passenger) elevators. and frequented only 
that use. by service personnel for repair purposes; such 

spaces include, but are not limited to, elevator 
(3)• Areas Used Only by Employees as Work pits, elevator penthouses, piping or equipment 

Areas. Areas that are used only as work areas catwalks. 
shall be designed and constructed so that 
indtviduals with disabWties can approach, 4.1.2 Acceaslble Sltea and Exterior 
enter, and exit the areas. These guidelines do Facllltles: New Construction. An acces-
not require that any areas used only as work sible site shall meet the following minJmum 
areas be constructed to permit maneuvering requirements: 
within the work area or be constructed or 
equipped (i.e., with racks or shelves) to be ( 1) At least one accessible route complying 
accessible. with 4.3 shall be provided within the boundary 

of the site from public transportation stops, 
(4) Temporary Structures. These guidelines accessible parking spaces, passenger loading 

cover temporary buUdings or facWties as well zones if provided, and public streets or side-
as pennanent facWUes. Temporary buUdtngs walks, to an accessible building entrance. 
and facilities are not of permanent construction 
but are extensively used or are essential for (2) At least one accessible route complying 
public use for a period of time. Examples of with 4.3 shall connect accessible buUdlngs, 
temporary buUdtngs or facWties covered by accessible facWties, accessible elements, and 
these guidelines include, but are not limited to: accessible spaces that are on the same site. 
reviewing stands, temporary classrooms, 
bleacher areas, exhibit areas, temporary bank- (3) All objects that protrude from surfaces 
I.Ilg facWties, temporary health screening or posts into circulation paths shall comply 
services, or temporary safe pedestrian passage- with 4.4. 
ways around a construction site. Structures. 

5 
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4.1.2 Acceulble Sit• a11d Ezterlor Facllltlea: New Construction 
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(4) Ground surfaces along accessible routes 
and in accessible spaces shall comply with 4.5. 

(5) (a) If parking spaces are provided for self­
parktng by employees or visitors, or both, then 
accessible spaces complying with 4.6 shall be 
provided in each such parking area in conform­
ance with the table below. Spaces required by 
the table need not be provtded in the particular 
lot. ~ey may be provided in a different location 
1f equivalent or greater accessibility, in terms of 
distance from an accessible entrance, cost and 
convenience is ensured. 

Requlrecl 
Total ParJdnt lllnlmum Number 

In Lot of Acceulble Spaces 

1 to 25 1 
26 to 50 2 
51 to 75 3 
76 to 100 4 

101 to 150 5 
151 to 200 6 
201 to 300 7 
301 to 400 8 
401 to 500 9 
501 to 1000 2 percent of total 

1001 and over 20 plus 1 for each 
100 over 1000 

Except as provided in (b), access aisles a~acent 
to accessible spaces shall be 60 in ( 1525 mm) 
Wide mJntmum. 

(b) One in every eight accessible spaces. but 
not less than one, shall be served by an access 
aisle 96 in (2440 mm) wide mtnlmum and shall 
be designated "van accessible· as required by 
4.6.4. The vertical clearance at such spaces 
shall comply with 4.6.5. All such spaces may 
be grouped on one level of a parking structure. 

EXCEPilON: Provision of all required parking 
spaces in confonnance with ·uruversal Parking 
Design· (see appendix A4.6.3) ls permitted. 

(c) If passenger loading zones are provided, 
then at least one passenger loading zone shall 
comply with 4.6.6. 

(d) At facilities providing medical care and 
other services for persons with mobtltty impair­
ments, parking spaces complyl.ng with 4.6 shall 

be provided in accordance with 4. l .2(5)(a) 
except as follows: 

Ul Outpatient units and factlitles: 10 
percent of the total number of parking spaces 
provided serving each such outpatient unit or 
facility; 

(U) Units and factlttles that speclallze in 
treatment or services for persons with mobility 
lmpalnnents: 20 percent of the total number of 
parking spaces provided serving each such unit 
or facility. 

(e)~alet parking: Valet parking facilities 
shall provide a passenger loading zone comply­
ing with 4.6.6 located on an accessible route to 
the entrance of the facility. Paragraphs 5(a), 
5(b), and 5(d) of this section do not apply to 
valet parking facilities. 

(6) If toilet facilities are provided on a site, 
then each such public or common use toilet 
facility shall comply with 4.22. If bathing 
facilities are provided on a site, then each such 
public or common use bathing factltty shall 
comply with 4.23. 

For single user portable toilet or bathing units 
clustered at a stngle location, at least 5% but 
no less than one toilet unit or bathing unit 
complying with 4.22 or 4.23 shall be installed 
at each cluster whenever typical inaccessible 
units are provided. Accessible units shall be 
Identified by the International Symbol of 
Accessibility. 

EXCEPilON: Portable toilet units at construc­
tion sites used exclusively by construction 
personnel are not required to comply with 
4.1.2(6). 

(7) Building Slgnage. Signs which designate 
pennanent rooms and spaces shall comply with 
4.30.1, 4.30.4, 4.30.5 and 4.30.6. Other signs 
which provide direction to. or Information 
about, functional spaces of the building shall 
comply with 4.30.1. 4.30.2, 4.30.3, and 4.30.5. 
Elements and spaces of accessible factltttes 
which shall be Identified by the International 
Symbol of Accessibility and which shall comply 
with 4.30. 7 are: 

(a) Parking spaces designated as reserved 
for tndMduals with disabilities; 
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(b) Accessible passenger loading wnes: 

(c) Accessible entrances when not all are 
accessible (Inaccessible entrances shall have 
directional sJgnage to Indicate the route to the 
nearest accessible entrance): 

(d) Accessible toilet and bathing facilities 
when not all are accessible. 

4.1.S Acceaalble Buildings: New 
Coutructlon. Accessible buildings and 
faclllUes shall meet the following minimum 
requirements: 

( 1) At least one accessible route complying 
with 4.3 shall connect accessible building or 
facility entrances with all accessible spaces and 
elements within the building or facility. 

(2) All objects that overhang or protrude Into 
clreulatlon paths shall comply with 4.4. 

(3) Ground and floor surlaces along acces­
sible routes and In accessible rooms and 
spaces shall comply with 4.5. 

(4) Interior and exterior stairs connecting 
levels that are not connected by an elevator, 
ramp, or other accessible means of vertical 
access shall comply with 4.9. 

(5)• One passenger elevator complying with 
4.10 shall serve each level. Including mezza­
nines, In all multi-story buildings and facUlUes 
unless exempted below. If more than one 
elevator Is provided, each full passenger eleva­
tor shall comply with 4.10. 

EXCEPI10N 1: Elevators are not required In 
facilities that are less than three stories or that 
have leas than 3000 square feet per story 
unless the building Is a shopping center, a 
shopping mall, or the professional oftlce of a 
health care provider, or another type of facUlty 
as determined by the Attorney General. The 
elevator exemption set forth In this paragraph 
does not obviate or Urnlt In any way the obliga­
tion to comply with the other accessibility 
requirements established In section 4.1.3. For 
example, floors above or below the accessible 
ground floor must meet the requirements of 
this section except for elevator service. If toilet 
or bathing facilities are provided on a level not 
served by an elevator, then toilet or bathing 
facilities must be provided on the accessible 

4.1.3 Accessible Bulldlngs: New Construction 

ground floor. In new construction 1f a building 
or facility Is elJgible for this exemption but a 
full passenger ele..,ator Is nonetheless planned, 
that elevator shall meet the requirements of 
4.10 and shall seIVe each level In the building. 
A full passenger elevator that provides servlce 
from a garage to only one level of a building or 
facility Is not required to seIVe other levels. 

EXCEPI10N 2: Elevator pits. elevator 
penthouses, mechanical rooms. piping or 
equipment catwalks are exempted from this 
requirement. 

EXCEPI10N 3: Accessible ramps complying 
with 4.8 may be used In lleu of an elevator. 

EXCEPI10N 4: Platform JJfts (wheelchair lifts) 
complying with 4. 11 of this guideline and 
applicable state or local codes may be used In 
lleu of an elevator only under the following 
conditions: 

(a) To provide an accessible route to a 
perlonnlng area In an assembly occupancy. 

(b) To comply with the wheelchair vlewlng 
position line-of-sight and dispersior require­
ments of 4.33.3. 

(c) To provide access to Incidental 
occuplable spaces and rooms which are not 
open to the general publlc and which house 
no more than five persons, Including but not 
11m1ted to equipment control rooms and pro­
jection booths. 

(d) To provide access where existing site 
constraints or other constraints make use of a 
ramp or an elevator Infeasible. 

(6) Windows: (ReseIVed). 

(7) Doors: 

(a) At each accessible entrance to a building 
or facility. at least one door shall comply with 
4.13. 

(b) Within a building or facillty, at least 
one door at each accessible space shall comply 
with 4.13. 

(c) Each door that Is an element of an 
accessible route shall comply with 4.13. 

7 
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4.1.3 Accealble Bu1Jd•n1•: New Coutructlon 

8 

(d) Each door required by 4.3.10, Egress, 
shall comply with 4.13. 

(8) In new construction, at a minfmum, the 
requirements In (a) and (b) below shall be 
satlsfted Independently: 

(a)(t) At least 50% of all public entrances 
(excluding those In (b) below) must be acces­
sible. At least one must be a ground floor 
entrance. Public entrances are any entrances 
that are not loading or service entrances. 

(11) Accessible entrances must be pro­
vided In a number at least equivalent to the 
number of exits required by the applicable 
building/fire codes. mi.ts paragraph does not 
require an increase in the total number of 
entrances planned for a facility.) 

(lit) An accessible entrance must be 
provided to each tenancy In a fac1lity (for 
example. lndMdual stores in a strip shopping 
center). 

One entrance may be considered as 
meeting more than one of the requirements In 
(a). Where feasible, accessible entrances shall 
be the entrances used by the majority of people 
v1sitlng or working In the building. 

(b)(I) In addition, ff direct access is provided 
for pedestrians from an enclosed parking 
garage to the building. at least one direct 
entrance from the garage to the building must 
be accessible. 

(11) If access is provided for pedestrians 
from a pedestrian tunnel or elevated walkway. 
one entrance to the bullding from each tunnel 
or walkway must be accessible. 

One entrance may be cmsldered as meet­
ing m<re than one d the requirements In (b). 

Because entrances also seive as emer­
gency exits whose proximity to all parts of 
buildings and fac1litles is essentlal, It is prefer­
able that all entrances be accessible. 

(c) If the only entrance to a building. or 
tenancy In a facility, is a seIVice entrance, that 
entrance shall be accessible. 

(d) Entrances which are not accessible shall 
have d1rectlonal slgrlage complying with 4.30.1, 

4.30.2, 4.30.3. and 4.30.5, which lndJcates the 
location of the nearest accessible entrance. 

(9)• In buildings or facilities, or portions of 
build1ngs or facilities, required to be accessible, 
accessible means of egress shall be provided in 
the same number as required for exits by local 
building/life safety regulations. Where a re­
quired exit from an occupiable level above or 
below a level of accessible exit discharge is not 
accessible, an area of rescue assistance shall 
be provided on each such level (In a number 
equal to that of inaccessible required exits). 
Areas of rescue assistance shall comply with 
4.3.11. A hortzQntal exit, meeting the require­
ments of local building/life safety regulations, 
shall satisfy the requirement for an area of 
rescue assistance. 

EXCEPnON: Areas of rescue assistance are 
not required in buildings or facilities having a 
supervised automatic sprinkler system. 

(10)• Drinking Fountains: 

(a) Where only one drinking fountain is 
provided on a floor there shall be a drinking 
fountain whieh is accessible to indMduals who 
use wheelchairs in accordance with 4.15 and 
one accessible to those who have difficulty 
bending or stooping. Clbis can be accommo­
dated by the use of a •ht-10· fountain: by 
providing one fountain accessible to those who 
use wheelchairs and one fountain at '.l stan­
dard height convenient for those who have 
difDculty bending: by providing a fountain 
accessible under 4.15 and a water cooler: or 
by such other means as would achieve the 
required accessibility for each group on each 
floor.) 

(b) Where more than one drinking fountain 
or water cooler is provided on a floor, 50% of 
those provided shall comply with 4.15 and 
shall be on an accessible route. 

( 11) Toilet Facilities: If toilet rooms are 
provided, then each public and common use 
toilet room shall comply with 4.22. Other toilet 
rooms provided for the use of occupants of 
specific spaces (I.e .. a private toilet room for the 
occupant of a private office) shall be adaptable. 
If bathing rooms are provided, then each public 
and common use bathroom shall comply with 
4.23. Accessible toilet rooms and bathing 
facilities shall be on an accessible route. 

• I 
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( 12) Storage, Shelving and Display Units: 

(a) Ifftxed or built-in storage facilities such 
as cabinets, shelves, closets. and drawers are 
provided in accessible spaces, at least one of 
each type provtded shall contain storage space 
complytng with 4.25. Additional storage may be 
provided outside of the dimensions required by 
4.25. 

(b) Shelves or display units allowing self. 
service by customers in mercantile occupancies 
shall be located on an accessible route comply­
ing with 4.3. Requirements for accessible reach 
range do not apply. 

( 13) Controls and operating mechanisms in 
accessible spaces. along accessible routes. or 
as parts of accessible elements (for example, 
lJght switches and dispenser controls) shall 
comply with 4.27. 

(14) If emergency warning systems are 
provided, then they shall inelude both audible 
alarms and VS.ual alarms complying with 4.28. 
Sleeping accommodations required to comply 
wtth 9.3 shall have an alarm system complylng 
With 4.28. Emergency warning systems in 
medical care faclllties may be modUled to suit 
standard health care alarm design practice. 

(15) Detectable warnings shall be provided at 
locations as spectfled in 4.29. 

(16) BuUdlng Signage: 

(a) Signs which designate pennanent rooms 
and spaces shall comply with 4.30.1, 4.30.4. 
4.30.5 and 4.30.6. 

(b) Other stgns which provide direction to or 
Information about functional spaces of the 
buUdlng shall comply with 4.30.1. 4.30.2. 
4.30.3, and 4.30.5. 

EXCEPllON: BuUdlng directories, menus, and 
all other signs which are temporary are not 
required to comply. 

( 17) Public Telephones: 

(a) If public pay telephones, public closed 
circuit telephones, or other public telephones 
are provided, then they shall comply with 
4.31.2 through 4.31.8 to the extent required by 
the follOWlng table: 

4.1.S Acceaalble Bulldln&•: New Conatntctlon 

Kamber of eaola type Kamber of telephone• 
of teleplloM pnwWed nqulnd to comply with 

oa each lloor 4.Sl.2 throup 4.s1.a1 

1 or more single unit 1 per Ooor 

1 bank1 l per Ooor 

2 or more banks1 l per bank. Accessible unit 
may be installed as a single 
unlt ln proxtmfty (either 
visible or with stgnage) to 
the bank. At least one 
public telephone per Ooor 
shall meet the requirements 
for a forward reach 
telephone3

• 

1 Additional public telephones may be lnstalled 
at any height. Unless otherwise speclfled, 
accessible telephones may be either forward or 
side reach telephones. 

2 A bank cons1Sts of two or more adjacent 
public telephones. often installed as a unit. 

3 EXCEPTION: For exterior installations only. tf 
dial tone first service 1S available, then a side 
reach telephone may be installed instead of the 
required forward reach telephone (i.e .• one 
telephone in proxtm.lty to each bank shall 
comply with 4.31). 

(b)• All telephones required to be accessible 
and complying with 4.31.2 through 4.31.8 shall 
be equipped with a volume control. In addition. 
25 percent. but never less than one. of all other 
public telephones provided shall be equipped 
with a volume control and shall be dispersed 
among all types of public telephones, including 
closed cireuit telephones. throughout the build­
ing or faclllty. Slgnage complying with appli­
cable provlslons of 4.30. 7 shall be provided. 

(c) The following shall be provided ln 
accordance with 4.31.9: 

(l) lf a total number of four or more 
public pay telephones (including both lnterlor 
and exterior phones) ls provided at a site. and 
at least one 1S ln an lntertor location. then at 
least one interior publlc text telephone shall 
be provided. 

(U) lf an interior public pay telephone ls 
provided in a stadium or arena. in a convention 
center. ln a hotel with a convention center. or 

9 
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4.1.3 Acceaalble Buildings: New Construction 

in a covered mall, at least one intertor public 
text telephone shall be provided in the facility. 

(W) If a public pay telephone is located 
in or a<:Vacent to a hospital emergency room, 
hospital recovecy room. or.hospital waiting 
room, one public text telephone shall be pro­
vided at each such location. 

(d) Where a bank of telephones in the 
intertor of a building consists of three or more 
public pay telephones, at least one public pay 
telephone m. each such bank shall be equipped 
with a shelf and outlet m. compliance with 
4.31.9(2). 

( 18) If fixed or built-m seating or tables 
(including. but not lim1ted to, study carrels and 
student laboratol}' stations). are provided in 
accessible public or common use areas. at least 
five percent (5%), but not less than one, of the 
fixed or built-in seating areas or tables shall 
comply with 4.32. An accessible route shall 
lead to and through such fixed or built-m. 
seating areas, or tables. 

(19)• Assembly areas: 

(a) In places of assembly with fixed seating 
accessible wheelchair locations shall comply 
with 4.33.2, 4.33.3, and 4.33.4 and shall be 
provided consistent with the following table: 

Capacity of SeatlDC Number of Required 
IA Auembly Areaa Wheelchair Locations 

4 to 25 
26 to 50 
51 to 300 

301 to 500 
over500 

1 
2 
4 
6 

6, plus 1 additional space 
for each total seating 

capacity increase of 100 

In addition, one percent, but not less than one, 
of all fixed seats shall be aisle seats with no 
armrests on the aisle Skle. or removable or 
folding armrests on the aisle side. Each such 
seat shall be ldenUfled by a sfgn or marker. 
Slgnage notifying patrons of the availability of 
such seats shall be posted at the ticket office. 
Alsle seats are not required to compJY with 
4.33.4. 

10 

(b) This paragraph applies to assembly 
areas where audible communications are 
integral to the use of the space (e.g .. concert 
and lecture halls. playhouses and movie the­
aters, meeting rooms, etc.). Such assembly 
areas. If (1) they accommodate at least 50 
persons. or If they have audio-amplification 
systems, and (2) they have fixed seating. shall 
have a permanently mstalled assisttve listening 
system complying with 4.33. For other assem­
bly areas, a permanently mstalled aSSistive 
listening system, or an adequate number of 
electrtcal outlets or other supplemental}' wtrtng 
necessary to support a portable assistlve 
listening system shall be provided. The mini­
mum number of receivers to be provided shall 
be equal to 4 percent of the total number of 
seats, but m. no case less than two. Sign.age 
complying with applicable provisions of 4.30 
shall be installed to notify patrons of the 
avallabllfty of a listening system. 

(20) Where automated teller machines 
(ATMs) arc provided, each ATM shall comply 
with the requirements of 4.34 except where two 
or more are provtded at a location. then only 
one must comply. 

EXCEPTION: Drtve-up-only automated teller 
machines are not required to comply with 
4.27.2, 4.27.3 and 4.34.3. · 

(21) Where dressing and fitting rooms are 
provided for use by the general public. patients. 
customers or employees. 5 percent. but never 
Jess than one. of dressing rooms for each type 
of use in each cluster of dressing rooms shall 
be accessible and shall comply with 4.35. 

Examples of types of dressing rooms are those 
serving different genders or distinct and differ­
ent functions as m. different treatment or 
examination facilities. 

4.1.4 (Reserved). 

4.1.8 Acceaalble Buildings: Additions. 
Each addition to an existing building or facllfty 
shall be regarded as an alteration. Each space 
or element added to the existing building or 
facility shall comply with the applicable provi­
sions of 4.1.1 to 4.1.3, Minimum Requirements 
(for New Construction) and the applicable 
technical specifications of 4.2 through 4.35 and 
sections 5 through 10. Each addition that 
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affects or could affect the usability of an area 
containing a prtmaiy function shall comply 
with 4.1.6(2). 

4.1.8 Acceaalble Bulldlnia: Alterations. 

( 1) General. Alterations to existing buildings 
and facilities shall comply with the following: 

(a) No alteration shall be undertaken which 
decreases or has the effect of decreasing acces­
sibility or usability of a building or facility 
below the requirements for new construction at 
the tlme of alteration. 

(b) If existing elements, spaces, or common 
areas are altered, then each such altered 
element, space, feature, or area shall comply 
with the applicable provtslons of 4.1.1 to 4.1.3 
Mlnimum Requirements (for New Construc­
tion). If the applicable provision for new con­
struction requires that an element, space, or 
common area be on an accessible route, the 
altered element, space, or common area ls not 
.required to be on an accessible route except as 
provided In 4.1.6(2) (Alterations to an Area 
Contalnlng a Primary Function.) 

(c) If alterations of single elements, when 
considered together. amount to an alteration of 
a room or space In a building or facility, the 
entire space shall be made accessible. 

(d) No alteration of an existing element, 
space, or area of a building or faclllty shall 
Impose a requirement for greater accesslbillty 
than that which would be required for new 
construction. For example, if the elevators and 
stairs In a building are being altered and the 
elevators are, In tum, being made accessible, 
then no accessibility modifications are required 
to the stairs connecting levels connected by the 
elevator. If stair modifications to correct unsafe 
condltlons are required by other codes, the 
modifications shall be done In compliance with 
these guidelines unless technically infeasible. 

(e) At least one Interior public text telephone 
complying with 4.31.9 shall be provided if: 

(I) alterations to existing buildings or 
facilities with less than four exterior or Interior 
public pay telephones would Increase the total 
number to four or more telephones with at 
least one In an Interior location: or 

4.1.8 Acceulble Bulldlnis: Alterations 

(11) alterations to one or more exterior or 
interior public pay telephones occur In an 
existing buildJng or facility with four or more 
public telephones with at least one In an 
Interior location. 

U1 If an escalator or stair ls planned or 
installed where none existed previously and 
major structural modifications are necessary 
for such installation, then a means of acces­
sible verUcal access shall be provided that 
complies with the applicable provisions of 4. 7, 
4.8, 4.10, or 4.11. 

(g) In alterations, the requirements of 
4.1.3(9), 4.3.10 and 4.3.11 do not apply. 

(h)•Entrances: If a planned alteration 
entails alterations to an entrance, and the 
building has an accessible entrance, the en­
trance being altered ls not required to comply 
with 4.1.3(8). except to the extent required by 
4.1.6(2). If a particular entrance ls not made 
accessible, appropriate accessible stgnage 
Indicating the location of the nearest accessible 
entrance(s) shall be Installed at or near the 
Inaccessible entrance, such that a person with 
disabilities will not be required to retrace the 
approach route from the Inaccessible entrance. 

(I) If the alteration work ls limited solely 
to the electrical, mechanical, or plumbing 
system, or to hazardous material abatement. 
or automatic sprtnkler retrofitting. and does 
not Involve the alteration of any elements or 
spaces required to be accessible under these 
guidelines, then 4.1.6(2) does not apply. 

0) EXCEPTION: In alteration work. if com­
pliance with 4.1.6 ls technically infeasible. the 
alteration shall provide accessibility to the 
maximum extent feasible. Any elements or 
features of the building or faclllty that are 
being altered and can be made accessible shall 
be made accessible within the scope of the 
alteration. 

Technica11:Y Infeasible. Means, with respect to 
an alteration of a building or a facility, that It 
has little likelihood of being accomplished 
because existing structural condltlons would 
require removing or altering a load-bearing 
member which ls an essential part of the struc­
tural frame: or because other existing physical 
or site constraints prohibit modification or 
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4.1.6 Acceulble Bulldlqs: Alteratlom 

addition of elements, spaces, or features whJch 
are in Cull and strict compl1ance with the mini· 
mum requirements for new construction and 
which are necessary to provide accessib111ty. 

(Id EXCEP110N: 

UJ These guidellnes do not require the 
installation of an elevator in an altered faclllty 
that Js less than three stories or has less than 
3,000 square feet per story unless the building 
ls a shopping center, a shopping mall, the 
professional office of a health care provider. or 
another type of fac111ty as detennlned by the 
Attorney General. 

(U) The exemption provided ln paragraph 
(I) does not obviate or limit ln any way the 
obJJgation to comply with the other accessibility 
requirements establlshed ln these guidellnes. 
For example, alterations to floors above or 
below the ground floor must be accessible 
regardless of whether the altered faclllty has an 
elevator. If a fac111ty subject to the elevator 
exemption set forth ln paragraph (l) nonethe­
less has a full passenger elevator. that elevator 
shall meet, to the maximum extent feasible, the 
accesslblllty requirements of these guidellnes. 

(2) Alterations to an Area Contalnlng a 
Primary Function: In addition to the require­
ments of 4.1.6(1), an alteration that affects or 
could affect the usablllty of or access to an area 
contalnlng a primary function shall be made so 
as to ensure that, to the maximum extent 
feasible, the path of travel to the altered area 
and the restrooms, telephones, and drlnklng 
fountalnS serving the altered area, are readily 
accesstble to and usable by indlvfduals with 
dlsabllities, unless such alterations are dispro­
portionate to the overall alterations in terms of 
cost and.scope (as determlned under criteria 
estabUahed by the Attorney General). 

(3) Speclal Technlcal Provisions for Alter­
ations to Ex1SUng Bulld.lngs and Faclllttes: 

(a,) Ramps: Curb ramps and interior <'r 
exterior ramps to be constructed on slteo or 
ln ex18t1ng bulldlngs or facllltles where space 
IJmitattons prohibit the use of a 1: 12 slope or 
less may have slopes and r1seS 88 follows: 

12 

(0 A slope between 1:10 and 1:12 Js 
allowed for a maximum rtse of 6 inches. 

(U) A slope between 1:8 and 1: 10 ls 
allowed for a maximum rise of 3 inches. A 
slope steeper than 1 :8 ls not allowed. 

(b) Stairs: Full extension of handrails at 
stairs shall not be required ln alterations where 
such extensions would be hazardous or lmpos­
slbie due to plan conflguratton 

(c) Elevators: 

UJ If safety door edges are provided ln 
exlsting automatic elevators, automatic door 
reopening devices may be omitted (see 4.10.6). 

(il) Where existing shaft conflguratlon 
or technical lnfeastblllty prohibits strict c6m­
pllance With 4.10.9, the mlnlmum car plan 
dimensions may be reduced by the mlnlmum 
amount necessary, but ln no case shall the 
inside car area be smaller than 48 in by 48 in. 

(lil) Equivalent facllltatlon may be pro­
vided With an elevator car of different dimen­
sions when usability can be demonstrated and 
when all other elements required to be acces­
sible comply With the applicable provisions of 
4.10. For example, an elevator of 47 in by 69 in 
( 1195 mm by 1755 mm) With a door opening on 
the narrow dimension, could accommodate the 
standard wheelchair clearances shown ln 
Figure 4. 

(d) Doors: 

UJ Where it ts technically infeasible to 
comply With clear opening Width requirements 
of 4.13.5, a projection of 5/8 ln maximum will 
be pennltted for the latch side stop. 

(U) Ifex1Stlng thresholds are 3/4 ln high 
or less, and have (or are modified to have) a 
beveled edge on each side, they may remain. 

(e) Toilet Rooms: 

UJ Where it ts technically infeasible to 
comply with 4.22 or 4.23, the lnstallation of at 
least one unisex toilet/bathroom per floor, 
located in the same area 88 existing toilet 
facllltles. wlll be pennltted ln lieu of modifying 
existing toilet faclllttes to be acce&slble. Each 
unisex toilet room shall contain one water 
closet complylng with 4.16 and one lavatory 
complylng With 4.19, and the door shall have 
a privacy latch. 

• I 
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4.1. 7 Accessible Bull4ln1a: Historic Preservation 

(11) Where tt Is technically Infeasible to 
Install a required standard stall (Fig. 30(a)). or 
where other codes prohibit reduction of the 
fixture count (i.e., removal of a water closet 1n 
order to create a double-wide stall), either 
alternate stall (F1g.30(b)) may be provided 1n 
lieu of the standard stall. 

(111) When existing toilet or bathing 
fac111Ues are being altered and are not made 
accessible, slgnage complying with 4.30.1. 
4.30.2, 4.30.3, 4.30.5, and 4.30.7 shall be 
provided indicating the location of the nearest 
accessible toilet or bathing facility within the 
fac1llty. 

(0 .Assembly Areas: 

(1) Where it is technically Infeasible to 
disperse accessible seating throughout an 
altered assembly area, accessible seating areas 
may be clustered. Each accessible seating area 
shall have prov1slons for companion seating 
and shall be located on an accessible route that 
also serves as a means of emergency egress. 

(U) Where it is technically Infeasible to 
alter all performing areas to be on an accessible 
route, at least one of each type of performing 
area shall be made accessible. 

(g) Platform Lifts (Wheelchair Ufts): In 
alterations, platform lifts (wheelchair lifts) 
complying with 4. 11 and applicable state or 
local codes may be used as part of an acces­
sible route. The use of lifts ts not llrntted to the 
four conditions 1n exception 4 of 4.1.3(5). 

(h) Dressing Rooms: In alterations where 
technical Infeasibility can be demonstrated, one 
dressing room for each sex on each level shall 
be made accessible. Where only unisex dress­
ing rooms are provided, accessible unisex 
dressing rooms may be used to fulflll this 
requirement. 

4.1.7 Accessible Buildings: Historic 
Preaenatlon. 

( 1) Appllcability: 

(a) General Rule. Alterations to a quallfied 
historic building or facility shall comply with 
4.1.6 Accessible Buildings: Alterations, the 
applicable technical specifications of 4.2 

through 4.35 and the applicable speclal appli­
cation sections 5 through 10 unless it ts deter­
mined 1n accordance with the procedures 1n 
4.1.7(2) that compllance with the requirements 
for accessible routes (exterior and interior), 
ramps, entrances, or toilets would threaten or 
destroy the historic slgnlficance of the building 
or facility 1n which case the alternative require­
ments 1n 4.1. 7(3) may be used for the feature. 

EXCEPTION: (ReseIVed). 

(b) Dcflnltlon. A qualified historic building 
or facility is a building or fac1llty that ts: 

(1) Listed 1n or ellglble for listing 1n the 
National Register of Historic Places: or 

(U) Designated as historic under an 
appropriate State or local law. 

(2) Procedures: 

(a) Alterations to Quallfied Historic Bulld­
ings and Facilities Subject to Section 106 of the 
National Historic PreseIVatlon Act: 

(l) Section 106 Process. Section 106 of 
the National Historic Preservation Act ( 16 
U.S.C. 470 O requires that a Federal agency 
with jurisdiction over a Federal. federally 
assisted, or federally licensed undertaking 
consider the effects of the agency"s undertaking 
on buildings and facilltles listed ln or eligible 
for listing ln the National Register of Historic 
Places and give the Advisory Council on His­
toric Preservation a reasonable opportunity to 
comment on the undertaking prtor to approval 
of the undertaking. 

(U) ADA Application. Where alterations 
are undertaken to a qualified historic bu ildlng 
or fac111ty that ts subject to section 106 of the 
National Historic PreseIVatlon Act, the Federal 
agency wlth jurisdiction over the undertaking 
shall follow the section 106 process. If the 
State Historic PreseJVation Officer or Advisory 
Council on Htstortc PreseJVatlon agrees that 
compliance with the r~qulrements for acces­
sible routes (exterior and interior), ramps, 
entrances. or toilets would threaten or destroy 
the historic significance of the building or 
facility. the alternative requirements ln 
4.1. 7(3) may be used for the feature. 
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4.2 Space Allowance and Reach R&D1et1 

(b) Alterations to Qualified Historic Build­
ings and Facilities Not Subject to Section 106 
of the National Historic Preservation Act. Where 
alterations are undertaken to a qualified his­
toric buildJng or facility that is not subject to 
section 106 of the National Historic PreseIVa­
tion Act, if the entity undertaking the alter­
ations believes that compliance with the re­
quirements for accessible routes (exterior and 
interior), ramps. entrances, or toilets would 
threaten or destroy the historic sJgn1ftcance of 
the building or facility and that the alternative 
requirements in 4.1. 7(3) should be used for the 
feature, the entity should consult with the 
State Historic Prese1Vation Ofncer. If the State 
Historic PreseIVation Officer agrees that com­
pliance with the accessibility requirements for 
accessible routes (exterior and interior), ramps, 
entrances or toilets would threaten or destroy 
the historical s1gn1flcance of the building or 
facility, the alternative requirements in 4.1. 7(3) 
maybe used. 

(cl Consultation With Interested Persons. 
Interested persons should be invited to partici­
pate in the consultation process, including 
State or local accessibility officials, individuals 
with disabilities, and organizations represent­
ing indMduals with disabilities. 

(d) CerUfied Local Government Historic Pre­
servation Programs. Where the State Historic 
PreseIVation Officer has delegated the consulta­
tion responsibility for purposes of this section 
to a local government historic preseIVation 
program that has been certilled in accordance 
with section lOl(c) of the National Historic 
PreseIVation Act of 1966 (16 U.S.C. 470a (c)) 
and implementing regulations (36 CFR 61.5), 
the responsibility may be carried out by the 
appropriate local government body or official. 

(3) Historic Preservation: Minimum 
Requirements: 

(a) At least one accessible route complying 
with 4.3 from a site access point to an acces­
sible entrance shall be provided. 

EXCEPllON: A ramp with a slope no greater 
than 1:6 for a run not to exceed 2 ft (610 mm) 
may be used as part of an accessible route to 
an entrance. 

14 

(b) At least one accessible entrance comply­
ing with 4.14 whkh is used by the public shall 
be provided. 

EXCEPTION: If it is detennined that no 
entrance used by the public can comply with 
4.14, then access at any entrance not used by 
the general public but open (unlocked) with 
directiorial sJgnage at the primary entrance 
may be used. The accessible entrance shall 
also have a notlflcation system. Where security 
is a problem, remote monitoring may be used. 

(c) If toilets are provided, then at least one 
toilet facility complying with 4.22 and 4.1.6 
shall be provided along an accessible route that 
complJes with 4.3. SuCh toilet facility may be 
unisex in design. 

(d) Accessible routes from an accessible 
entrance to all publicly used spaces on at least 
the level of the accessible entrance shall be 
provided. Access shall be provided to all levels 
of a building or facility in compliance with 4.1 
whenever practical. 

(e) Displays and written infonnation. 
documents, etc .. should be located where 
they can be seen by a seated person. Exhibits 
and stgnage displayed hortzontally (e.g., open 
books), should be no higher than 44 in 
(1120 mm) above the floor surface. 

NCYI'E: The technical provisions of sections 4.2 
through 4.35 are the same as those of the 
American National Standard Instltute's docu­
ment Al 17 .1-1980, except as noted in the text. 

4.2 Space Allowance and Reach 
Ranges. 

4.2.1 • Wheelcbalr ......,. Width. The 
minimum clear width for single wheelChair 
passage shall be 32 in (815 nnn) at a point and 
36 in (915 mm) continuously (see Ftg. 1 and 
24(e)). 

4.2.2 Width for Wheelcbalr Puatn1. The 
minimum width for two wheelChairs to pass is 
60 in (1525 mm) (see Ftg. 2). 

4.2.s• Wheelcbalr Tm'Dlq Space. The 
space required for a wheelchair to make a 180-
degree tum is a clear space of 60 in ( 1525 mm) 
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4.2.4• Clear Floor or Ground Space for Wheelchairs 

diameter (see Fig. 3(a)) or a T -shaped space (see 
Fig. 3(b)). 

4.2.4• Clear noor or Ground Space for 
Wheelchairs. 

4.2.4.1 Sise and Approach. The m1nimum 
clear floor or ground space required to 
accommodate a single, stationary wheelchair 
and occupant ls 30 in by 48 in (760 mm by 
1220 mm) (see Fig. 4(a)). The m1nimum clear 
floor or ground space for wheelchairs may be 
positioned for forward or parallel approach to 
an object (see Fig. 4(b) and (c)). Clear floor or 
ground space for wheelchairs may be part of 
the knee space required under some objects. 

4.2.4.2 Relatlonahlp of Maneuvering 
Clearance to Wheelchair Spaces. One full 
unobstructed side of the clear floor or ground 
space for a wheelchair shall adjoin or overlap 
an accessible route or adjoin another wheel· 
chair clear floor space. If a clear floor space is 
located in an alcove or otherwise confined on 
all or part of three sides, additional maneuver· 
Ing clearances shall be provided as shown in 
Fig. 4(d) and (e). 

4.2.4.3 Surfacea for Wheelchair Spaces. 
Clear floor or ground spaces for wheelchairs 
shall comply with 4.5. 

4.2.5• Forward Reach. If the clear floor 
space only allows forward approach to an 
object, the maximum high forward reach 
allowed shall be 48 in (1220 mm) (see Fig. 5(a)). 
The mtntmum low forward reach ls 15 tn 
(380 mm). If the high forward reach is over an 
obstruction, reach and clearances shall be as 
shown in Fig. 5(b). 

4.2.e• Side Reach. If the clear floor space 
allows parallel approach by a person in a 
wheelchair, the maximum high side reach 
allowed shall be 54 in (1370 mm) and the low 
side reach shall be no less than 9 in (230 mm) 
above the floor (Fig. 6(a) and (b)). If the side 
reach ls over an obstruction, the reach and 
clearances shall be as shown in Fig 6(c). 

4.3 AcceHlble Route. 

4.3.1 • General. All walks. halls. corridors. 
aisles. skywalks, tunnels, and other spaces 

32min 
815 

36mln 
915 

Fig. 1 
Minimum Clear Width 
for Single Wheelchair 

Ag.2 
Minimum Clear Width 
for Two Wheelchairs 

15 
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4.S Acc....able Route 

16 

that are part of an accessible route shall 
comply with 4.3. 

4.S.2 Location. 

( 1) At least one accessible route within the 
boundary of the stte shall be provided from 
public transportation stops, accessible parking, 
and accessl.ble passenger loading zones, and 
public streets or sklewalks to the accessible 
building entrance they serve. The accessible 
route shall. to the maxtmum exten.tfeastble, 
cotnctde with the route for the general public. 

(2) At least one accessible route shall con­
nect accessible buildings, facilities, elements, 
and spaces that are on the same site. 

(3) At least one accessible route shall con­
nect accessible building or facility entrances 
with all accessible spaces and elements and 
with all accessible dwelling units within the 
building or facility. 

(4) An accessible route shall connect at least 
one accessible entrance of each accessible 

1525 

(a) 
60-ln (1525-mm)·Dlameter Space 

dwell1ng unit with those exterior and Interior 
spaces and facllltles that serve the accessible 
dwell1ng unit. 

4.S.S Wldtb. The minimum clear width of an 
accessible route shall be 36 In (915 mm) except 
at doors (see 4.13.5 and 4.13.6). If a person In 
a wheelchair must make a tum around an 
obstruction, the minimum clear width of the 
accessible route shall be as shown In Fig. 7(a) 
and (b). 

4.S.4 Puatng Space. If an accessible route 
has less than 60 In ( 1525 mm) clear width, 
then passing spaces at least 60 In by 60 In 
(1525 mm by 1525 mm) shall be located at 
reasonable Intervals not to exceed 200 ft (61 m). 
A T-lntersectlon of two corridors or walks Is an 
acceptable pa8slng place. 

4.S.5 Bead Room. Accessible routes shall 
comply with 4.4.2. 

4.3.6 Surface Tenures. The surface of an 
accessible route shall comply with 4.5. 

12 min 36 min 12 mln 
915 

(b) 
T·Shaped Space for 180° Tums 

Ag.3 
Wheelchair Turning Space 

I 

-I 
I 
I 

I 
I 
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4.3 AcceMlble Route 

(•) 
Clear floor Spece 

30 
760 

----················ 

I .. .. 

················-
fa t 

(b) 
fornrd Approach 

48 
1220 

(c) 
Parallel Approech 

NO'TE: x ~ 24 In (610 mm). NO'TE: x ~ 15 in (380 mm). 

(d) 
Clear floor Space In Alcoves 

)( 

N01E: lfx > 24 In (610 mm), then an eddltlonal 
rneneuvertng deerance of 6 In ( 150 mm) shall be 
prOYlded u shown. 

(e) 

12 i 
305 

NO'TE: lfx > 15 In (380 mm), then an additional 
maneuvering de11rance of 12 In (305 mm) shall be 
provided Ill shown. 

Additional Maneuvering Clearances for Alcoves 

Fig. 4 
Minimum Clear Floor Space for Wheelchairs 

17 
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................................ 
-======:!... • 

~ ;g~ 
~ .... .J 

48 
1220 

(a) 
High Forward Reach Umlt 

x 
z 

z 1220 

48 
1220 

NOTE: x ehlU be' 25 In (635 mm); z ehlU be ~ x. When x < 20 In (510 mm), then y shall be 48 in ( 1220 mm) maximum. 
When x II 20 to 25 In (510 to 635 mm), then y shall be 44 In ( 1120 mm) maximum. 

(b) 
"'8xlmum Forward Reach over an Obstruction 

Fig. 5 
Fol'WIJ'd Reach 
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I 
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4.~.7 Slope 

i''"''"''''''"'' 

• 

10 nuu: 30 
255 

(a) (b) 
Clear Floor Space Parallel Approach High and Low Side Reach Umlta 

(c) 
MaxlmumS~eReachoverObstructlon 

Fig. 6 
Side Reach 

4.3. 7 Slope. An accessible route with a 
running slope greater than 1 :20 is a ramp and 
shall comply with 4.8. Nowhere shall the cross 
slope of an accessible route exceed 1:50. 

4.3.8 ChanC• ID Leve19. Changes in levels 
along an accessible route shall comply with 
4.5.2. If an accessible route has changes in 
level greater than 1/2 in (13 mm), then a curb 

ramp, ramp, elevator, or platform lift (as permit­
ted. tn 4. 1 .3 and 4.1.6) shall be provided that 
complies with 4. 7, 4.8, 4.10. or 4.11, respec­
Uvely. An accessible route does not inelude 
stairs, steps, or escalators. See deflnitlon of 
•egress, means of' in 3.5. 

4.3.9 Doon. Doors along an accessible route 
shall comply with 4.13. 

• 
19 
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48mtn 
1220 

(a) 
90°Tum 

(c) 
Changes in level 

NOTE: Dimensions shown apply when x < 48 in ( 1220 mm). 

(b) 
Tums around an Obsbuctlon 

(cl) 
Changes in level 

Fig. 7 
Accessible Route 

4.3 .10• EIJeU. Accessible routes serving any 
accessible space or clement shall also serve as 
a means of egress for emergencies or connect to 
an accessible area of rescue assistance. 

4.3.11 Areas qf Rescue Assistance. 

4.3.11.1 Location and Constructfon. An area 
of rescue assistance shall be one of the following: 

( 1) A portion of a stairway landing within a 
srrwkeproof enclosure (complying with local 
requirements). 

(2) A portion of an exterior extt balcony located 
Immediately a4Jacent to an extt stairway when 
the balcony complies with local requirements for 
extertor extt balconies. Openings to the tntertor of 
the bullding located within 20 feet (6 m) of the 

- I 
I 

- I 
I 
I 

I 
I 

• I 
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4.4 Protructma Objecta 
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Lobby 

clear width any amount 

··················----ti 

Fig. 8 (a) 
Walking Parallel to a Wall 

I 
I 

finished floor (see Fig. S(c) and (d)). Protruding 
objects shall not reduce the clear width of an 
accessible route or maneuvering space 
(see Fig. S(e)). 

4.4.2 Bead Room. Walks, halls. corridors, 
passageways, aisles, or other circulation spaces 
shall have 80 In (2030 mm) mln1mum clear 
head room (see Fig. S(a)). if vertical clearance of 
an area a4Jointng an accessible route ts reduced 
to less than 80 tn (nominal dtmenston), a banier 
to wam blind or vtsually-tmpatred persons shall 
be provided (see Ftg. B(c-1)). 

4.5 Ground and Floor Surfaces. 

-cane range 

4.5.1 • General. Ground and floor surfaces 
along accessible routes and In accessible rooms 
and spaces Including floors, walks, ramps. 
stairs, and curb ramps, shall be stable, firm, 
slip-resistant. and shall comply with 4.5. Fig. 8 (b) 

Walking Perpendicular to a Wall 

Fig. 8 
Protruding Objects 

4.5.2 Changes ID Level. Changes ln level up 
to 1I4 ln (6 mm) may be vertical and without 
edge treatment (see Ftg. 7(c)). Changes In level 
between 1/4 In and 1/2 ln (6 mm and 13 mm) 

• I 
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,,...., thln12 

12max 
305 . 

thll~Jil!'.!­
inel•r theri 12 l30&1 
a....J'OOMcan 
_,,_... the ollfec:t 
fnim thll dl19Ctlan 

t 
p..Wtllen 12 

Plan Elevation 

Fig. 8 (c) Free-Standing Ouerhanglng Objects 

protect shaded 
atU{rom 
cross-traffic \ 

Fig. 8 (c· 1) Ouerhead Hazards 

Plan 

Fig. 8 (d) 
O~ects Mounted on Posts or Pylons 

Fig. 8 
Probudlng Objects (ConUnued) 

4.4 ProtrucllDI Objects 

23 
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4.IS Crouad aD4 noor Surfac• 

.5 -~ t corridor or other ~ g 
.., clrculellon •P•c• t 

E II 24 max ~ {ir::s 

~lii c I ,., ~ l 610 any IQ 8 
+---,.------'....; j j dlnumslon !'P\ 

-,oo~---v=r:.r.:""-' 

8ddltlonel protection 
not required bet-en -
wing walls 

protrudl119 objects 
hengl119 on wall with 
IHdlng edges abCM 

2718851 

Fig. 8 (e) 
Example of Protection around Wall-Mounted Objects and Measurements of Clear Widths 

Fig. 8 
Probudlng Objects (ConUnued) 

shall be beveled with a slope no greater than 
1 :2 (see Ff(/. 7(d)). Changes 1n level greater than 
1 /2 tn ( 13 mm) shall be accomplished by 
means of a ramp that complies with 4. 7 or 4.8. 

4.IS.S• Carpet. If carpet or carpet tile Is used 
on a ground or floor surface. then it shall be 
securely attached: have a firm cushion, pad, or 
backing, or no cushion or pad: and have a level 
loop, textured loop, level cut pile, or level cut/ 
uncut pile texture. The maximum pile thick­
ness shall be 1/2 1n (13 mm) (see Fig. 8(0). 
Exposed edges of carpet shall be fastened to 
floor surfaces and have trim along the enure 
length of the exposed edge. Carpet edge trim 
shall comply with 4.5.2. 

24 

4.5.4 GratlD19. If gratings are located 1n 
walking surfaces, then they shall have spaces 
no greater than 1 /2 1n (13 nun) wide 1n one 
direction (see Ftg. B(g)). If gratings have elon­
gated openings, then they shall be placed so 
that the long dimension Is perpendicular to the 
dominant direction of travel (see Ff(/. B(h)). 

4.6 Parking and Passenger Loading 
Zones. 

4.6.1 Minimum Number. Parking spaces 
required to be accessible by 4.1 shall comply 
wUh 4.6.2 through 4.6.5. Passenger loading 
zones required to be accessible by 4.1 shall 
comply wUh 4.6.5 and 4.6.6. 

• I 
I 



Federal Register/ Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

I 
~"' ....... 

I 

Fig. B<n 
Carpet Pile Thickness 

..,. predomlwt direction 
o{tnfllc 7' 

t Lr:{2 ™ 

f 1 I I I If 
Fig. 8 (g) 
Gratings 

Fig. B(h) 
Grating Orientation 

4.6 ParklnC and Pu•en&er Loading Zones 

4.6.2 Location. Accessible parking spaces 
serving a particular building shall be located 
on the shortest accessible route of travel.from 
a.cUacent parking to an accessible entrance. In 
parkinQfac6.tt1es that do not setve a particular 
building. accessible parktng shall be located on 
the shortest accessible route of travel to an 
·accessible pedestrian entrance of the parking 
facility. In bul1dtngs wUh muUtple accessible 
entrances wUh a.cUacent parking, accessible 
parkinQ spaces shall be dispersed and located 
closest to the accessible enbunces. 

4.6.s• ParJdnl Spacea. Accessible parking 
spaces shall be at least 96 ln (2440 mm) wide. 
Parking access aisles shall be part of an acces­
sible route to the building or facility entrance 
and shall comply with 4.3. Two accessible 
parking spaces may share a common access 
aisle (see Fig. 9). Parked vehicle overhangs 
shall not reduce the clear width of an acces­
sible route. Parktng spaces and access aisles 
shall be level wUh surface slopes not exceeding 
l :50 (296) In all dtrecttons. 

4.6.4• Stanage. Accessible parking spaces 
shall be designated as reseIVed by a sign 
showing the symbol of accessibility (see 4.30. 7). 
Spaces complying wtth 4.l.2(5J(b) shall have an 
addtt1onal s#Qn "Van-Accessible. mounted below 
the symbol of accessibillty. Such signs shall be 
located so they cannot be obscured by a vehicle 
parked in the space. 

4.6.5• Vertical Clearance. Provide mtnt­
mum vertical clearance of 114 tn (2895 mm) at 
accessible passenger loading zones and along 
at least one vehicle access route to such areas 
from site en.trance(s) and exU(s). At parking 
spaces complying wtth 4. l .2(5)(b). provide 
mtntmum vertical clearance of 98 In (2490 mm) 
at the JXITkfn{J space and along at least one 
vehicle access route to such spaces from site 
en.trance(s) and exU(s). 

4.6.6 Pusenger LoadlDI Zones. Passenger 
loading zones shall provide an access aisle at 
least 60 ln ( 1525 mm) wide and 20 ft (240 tn) 
(6100 mm) long adjacent and parallel to the 
vehicle pull-up space (see Fig. 10). If there are 
curbs between the access aisle and the vehicle 
pull-up space. then a curb ramp complying 
with 4. 7 shall be provided. Vehicle standing 
spaces and access aisles shall be level wtth 

25 
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4. 7 Curb Rampm 

~~~~~.~.:~~ ...................... -~I~_ .................... . 
D D DD D D D 
g c:::::J 8 g g C=::J g c:::::J g c:::::::J g 
D D .. D D D D D a a~ ;,D D D D D 
D DI ID D D D D 
D DI 10 D D D D 
D D' D D D D D 
D D-D D D D D 
D 0 ,0, I D D 

96m1n 60 min or 96 min for VANS 
2440 1525 2440 

252min 
9400 

Fig. 9 
Dimensions of Parking Spaces 

surface slopes not exceedJnQ l :50 (296) tn all 
directions. 

4. 7 Curb Ramp•. 

4. 7 .1 Location. Curb ramps complying with 
4. 7 shall be provided wherever an accessible 
route crosses a curb. 

4. 7.2 Slope. Slopes of curb ramps shall 
comply with 4.8.2. The slope shall be measured 
as shown in Fig. 11. n-an.sttton.s from ramps to 
walks, gutters. or streets shall be flush and.free 
of abrupt chanlles. Maxtmum slopes qf acflotnin9 
gutters, road surface tmmedla.tely acflacent to 
the curb ramp, or accessible route shall not 
exceed 1:20. 

4. 7 .3 Width. The minJmum width of a curb 
ramp shall be 36 in (915 nun), exclusive of 
flared sides. 

4. 7 .4 Surface. Surfaces of curb ramps shall 
comply with 4.5. 

4. 7.5 Sid• of Curb Ramps. If a curb ramp 
is located where pedestrians must walk across 
the ramp, or where u ts not protected. by hand­
rails or guardrails, 1t shall have flared sides: the 
maximum slope of the Oare shall be 1:10 (see 
Fig. 12(a)). Curb ramps with returned curbs 

26 

may be used where pedestrians would not 
normally walk across the ramp (see Fig. 12(b)). 

4.7.8 Built-up Curb Rampm. Built-up curb 
ramps shall be located so that they do not 
project into vehicular traffic lanes (see Fig. 13). 

4. 7. 7 .Detectable Wamfngs. A curb ramp 
shall have a detectable warnblg complying with 
4.29.2. The detectable wamtno shall extend the 
full width and depth of the curb ramp. 

4. 7 .8 Obstructions. Curb ramps shall be 
located or protected to prevent their obstruc­
Uon by parked vehicles. 

4. 7.9 Location at llarked CMulnp. 
Curb ramps at marked crossings shall be 
wholly contained within the markings. exclud­
ing any flared Sides (see Fig. 15). 

4. 7.10 DlaConal Curb Ramps. If diagonal 
(or comer type) curb ramps have returned 
curbs or other well-defined edges, such edges 
shall be parallel to the direction of pedestrian 
flow. The bottom of diagonal curb ramps shall 
have 48 in (1220 nun) minimum clear space as 
shown in Fig. 15(c) and (d). If diagonal curb 
ramps are provided at marked crossings, the 
48 in ( 1220 mm,) clear space shall be within the 
markings (see F1g. 15(c) and (d)). If diagonal 
curb ramps have flared Sides, they shall also 
have at least a 24 in (610 mm) long segment 
of straJght curb located on each side of the 
curb ramp and within the marked crossing 
(see F1g. l5(c)). 

240 min 
1100 

.······································ 

Fig. 10 
Access Aisle at Passenger Loading Zones 

I 

l 
I 

• ! 
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4.8Ramps 

A4/olnlng slope shall 
not aceed 1 :20 

x 

Fig. 11 

slope= Y:X 
where X is a level plane 

Measurement of Curt> Ramp Slopes 

(•) 
Flared Sides 

If X Is less than 48 In, 
tlwn the slope of the flared side 
shall not areed I: 12. Fig. 12 

(b) 
Returned cum 

Sides of Curb Ramps 

4. 7 .11 l&lands. Any raised islands In cross­
ings shall be cut through level with the street 
or have curb ramps at both sides and a level 
area at least 48 In (1220 nun) long between the 
curb ramps In the part of the island Intersected 
by the crossings (see Fig. 15(a) and (b)). 

4.8 Ramps. 

4.s.1 • General. Any part of an accessible 
route with a slope greater than 1 :20 shall be 
considered a ramp and shall comply with 4.8. 

4.s.2• Slope and Rise. The least possible 
slope shall be used for any ramp. The maxi· 
mum slope of a ramp In new construction shall 
be 1:12. The maximum rise for any run shall 
be 30 In (760 nun) (see Fig. 16). Curb ramps 

Fig. 13 
Bullt·Op Curb Ramp 

and ramps to be constructed on existing sites 
or In existing buildings or facilities may have 
slopes and rises as aUowed tn 4.l.6(3)(a) if 
space limltatl~ns prohibit the use of a 1: 12 
slope or less. 

27 
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(•) (b) 

(c) (d) 

Fig. 15 
CUrb Ramps at Marked Crossings 

. ' 
' 
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4.8Ramps 

l..evel Landing J ~ ,.,.....-- Surface of Ramp 

~~ 
Level Landing 

~ I 
_ Horizontal ProJectlon or Aun 

Maximum Rise Maximum Horizontal Projection 

Slope in mm 

1:12 to< 1:16 30 760 
1:16to<1:20 30 760 

ft 

30 
40 

Fig. 16 

m 

9 
12 

Components of• Single Ramp Run end Semple Remip Dimensions 

4.8.3 Clear Wldtb. The m1n1mum clear width 
of a ramp shall be 36 In (915 mm). 

4.8.4* LaD41aCs. Ramps shall have level 
landings at bottom and top of each ramp and 
each ramp run. Landings shall have the follow­
ing features: 

(1) The landing shall be at least as wide as 
the ramp run leading to it. 

(2) rlie landing length shall be a m1n1mum or 
60 In (1525 mm) clear. 

(3) If ramps change directlon at landings, the 
mlnlnlum landing size shall be 60 In by 60 In 
(1525 mm by 1525 mm). 

(4) If a doorway Is located at a landing, then 
the area tn front of the doorway shall comply 
with 4.13.6. 

4.8.5* llaDdnlla. If a ramp run has a rise 
greater than 6 In (150 nun) or a horizontal 
projection greater than 72 In ( 1830 mm), then 
It shall have handrails on both sides. Handrails 
are not required on curb ramps or cu:flacent to 
seating In assembly areas. Handrails shall 
comply with 4.26 and shall have the following 
features: 

( l) Handrall11 shall be provided along both 
sides of ramp segments. The Inside handrail 
on switchback or dogleg ramps shall always 
be continuous. 

(2) If handrail: s are not continuous, they 
shall extend at It ":&st 12 In (305 mm) beyond the 
top and bottom c if the ramp segment and shall 
be parallel with L he floor or ground surface 
(see Fig. 17). 

(3) The clear sp. ace between the handrail and 
the wall shall be l - 1/2 In (38 mm). 

(4) Gripping surt ·aces shall be continuous. 

(5) Top of handra fl gripping surfaces shall be 
mounted between 3 4 In and 38 In (865 mm and 
965 mm) above r~ !) surfaces. 

(6) Ends of handr< ULs shall be either rounded 
or returned smoothly to floor, wall. or post. 

(7) Handrails shall not rotate wUhln their 
fttttngs. 

4.8.8 Crou Slope 1 md Surfaces. The cross 
slope or ramp surface. IJ shall be no greater than 
l :50. Ramp surfaces 5 1hall comply with 4.5. 

29 
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4.98taln 

4.8. 7 BclCe ProtectloD. Ramps and landings 
with drop-offs shall have curbs. wans. railings. 
or projecting surfaces that prevent people &om 
slipping off the ramp. Curbs shall be a mlll1-
mum of 2 In (50 mm) high (see Fig. 17). 

4.8.8 Outtloor Colldttlou. Outdoor ramps 
and their approaches shall be designed so that 
water will not accumulate on walidng surfaces. 

4.9 Stain. 

4.9.1 • Watmum Numlter. StaJrs required tD 
be accessible by 4.1 shall comply with 4.9. 

4.9.2 Trea49 uul RIMN. On any given 
rught of stairs, all steps shall have urufonn 
riser heights and uniform tread widths. St.air 
treads sball be no less than 11 in (280 mm) 
wide, measured from riser to riser (see F~~· 
18(a)). Open risers are not permitted.. 

4.9.3 11..mc•. The undersides of nesllogs 
shall not be abrupt. The radius of curve.ture at 
the leading edge of the tread &hall be nf) gRater 
than 1/2 In (13 mm). Risers shall be sloped or 
the underside of the nO&lng shall have an angle 
not les8 than 60 degrees from the hort zontal. 
Nostngs shall project no more than 1-1 /2 in 
(38 mm) (see Fig. 18). 

4.9.4 llaHralls. StU'ways shall hi AVe hand­
rails at both sides of all stairs. HandJ rails shall 
comply with 4.26 and shall have the follawing 
features: 

( 1) Handrails. shall be contlnuom • along 
both sides of stairs. The Inside ban .drail on 
switchback or dogleg stairs shall a! !ways be 
continuous (see Fig. 19(a) and (b)). 

(2) If handrails are not continue ms, they 
shall extend at least 12 In (305 mm) beyond the 
top riser and at least 12 In (305 n llll) plus the 
wtdth of one tread beyond the bot :tom riser. At 
the top, the extension shall be parallel wtth the 
floor or ground surface. At the be 1ttom, the 
handrail shall continue to slope I foe a distance 
of the width of one tread from th e bottom riser; 
the remainder of the extension shall be hort­
wntal (see Fig. 19(c) and (d)). H:.mdrail exten­
sums shall comply with 4.4. 

(3) The clear space between handrails am' 
wall shall be 1-1 /2 In (38 mm) . 

30 

(4) Gripping surfaces shall be uninterrupted 
by newel posts, other construction elements, or 
obstructions. 

(5) Top of handra4 gripping swjace shall be 
mounted between 34 tn and 38 tn (865 mm and 
965 mm1 above stair nostnQs. 

(6) Ends of handrails shall be efther rounded 
or returned smoothly to floor, waU or post. 

(7) Handrails shall not rotate within their 
ftttlngs. 

4.9.5 DetectUle WU'lll8'• at Stain. 
(Reserved). 

4.9.8 Outdoor Coaclltlou. Outdoor staJrs 
and their approaches shaD be designed so that 
water will not accumulate on walking surfaces. 

4.10 Elenton. 

4.10.1 Geaeral. Accessible elevators shall 
be on an accessible route and shall comply 
with 4.10 and with theASMEA17.l·l990, 
Safety Code for Elevators and Escalators. 
Freight elevators shall not be constfered as 
meetmg the requtrement.s of this sectton unless 
the only elevators provided are used as combt· 
natton passerwer and.freight elevators for the 
public and employees. 

4.10.2 AutomaUc OperaUoa. Elevator 
operation shall be automatic. Each car shall 
be equipped with a self-leveling feature that 
will automatically bring the car to floor land­
ings within a tolerance of l /2 In (13 mm) 
under rated loading to zero loading conditions. 
This self-leveling feature shall be automatic 
and Independent of the operating device and 
shall correct the overt.ravel or undertravel. 

4.10.3 Ball Call Buttou. Call buttons in 
elevator lobbies and halls shall be centered at 
42 In ( 1065 nun) above the floor. Such call 
buttons shall have visual signals to Indicate 
when each call ls registered and when each 
call ls answered. Call buttons shall be a mini­
mum of 3/4 In (19 mm) In the smallest cUmen­
slon. The button designating the up dtrectlon 
shall be on top. (See Fig. 20.) Buttons shall be 
ralsed or flush. Ol?Jects mounted beneath haU 
caU buttons shall not prQ/ect tnto the elevator 
lobby more than 4tn(1001111111. 
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lllYlliOn aection 

JJJJlJlIDJ];l 
vertical guard rail 

12 " 
5 

railing with extended 
platform Fig. 17 

Examples of Edge Protection and Handrail Extensions 

~ I °F 
(a) 

Flush Riser 
Fig. 18 

(b) 
Angled Nosing 

Usable Tread Width and Examples of Acceptable Noslngs 

4.10 Elevators 

(c) 
Rounded Nosing 
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4.10 Elnaton 

32 

/VOTE: 

(•) 
Plan 

(c) 
Extension et Bottom of Run 

X ls the 12 In minimum handrail ~nslon required 
at each top riser. 

Y Is the minimum handrail e.denslor of 12 In plus the 
IDldth of one tnlad that ls required at each boUom riser. 

Fig. 19 
Stair Hanclralls 

(b) 
Elevation ol Center Handrall 

x 
12 min 
305 

(d) 
Extension et Top of Run 
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NOTE: The eutometi<: door reopening device Is ec:tlveted If en 
object passes through either line A or line B. Une A end line B 
represent the vertlcel locetlons of the door reopening device not 
requiring contact. 

Fig. 20 
Holstway and Elevator Enbances 

4.10.4 BaD Luatema. A visible and audible 
slgnal shall be provided at each holstway 
entrance to indicate which car Is answering a 
call. Audible signals shall sound once for the 
up direction and twice for the down direction or 
shall have verbal annunciators that say •up· or 
·down.· Vlslble signals shall have the following 
features: 

( 1) Hall lantern fixtures shall be mounted so 
that their centerline Is at least 72 In ( 1830 mm) 
above the lobby floor. (See Fig. 20.) 

(2) Visual elements shall be at least 2-1/2 In 
(64 mm) In the smallest dimension. 

(3) slgna18 shall be visible from the vicinity 
oC the hall call button (see Fig. 20). In-car 
lanterns located In cars, visible from the vtcln­
lty of hall call buttons, and conforming to the 
above requirements, shall be acceptable. 

4.10 Elevaton 

4.10.5 .Rafsed and Braille Characten OD 
Bolatway BlltraDcn. All elevator holstway 
entrances shall have raised and BraDle floor 
desJgnatJons provided on both jambs. The 
centerline of the characters shall be 60 In 
(1525 DDD) aboueftntsh floor. Such characters 
shall be 2 In (50 mm) high and shall comply 
with 4.30.4. Permanently applied plates are 
acceptable If' they are permanently fixed to the 
jambs. (See Ftg. 20). 

4. lo.e• Door Protective and Reopening 
Dence. Elevator doors shall .open and close 
automatically. They shall be provided with a 
reopening dev1ce that will stop and reopen a 
car door and holstway door automatically If' 
the door becomes obstructed by an object or 
:>Cf&On. The device shall be capable of complet­
ing these operations without requiring contact 
for an obstruction passing through the opening 
at heights of 5 In and 29 In (125 nun and 
735 mm) above finish floor (see Fig. 20). Door 
reopening dev1ces shall remain effective for at 
least 20 seconds. After such an Interval, doors 
may close In accordance with the requirements 
oC ASMEA17.l-1990. 

4.10. 7• Door and m,na1 1'lmlna for Hall 
eau.. The mln1mum acceptable time from 
notlflcatlon that a car Is answering a call until 
the doors of that car start to close shall be 
calculated from the following equation: 

T = D/(1.5 ft/s) orT = D/1445 mm/s) 

where T total iJme In seconds and D distance 
(In feet or millimeters) from a point In the lobby 
or corridor 60 In ( 1525 mm) directly In front of 
the farthest call button controlling that car to 
the centerline of Its holstway door (see Fig. 21). 
For cars with ln-<:ar lanterns, T begins when 
the lantern Is visible from the vk:lnlty of hall 
call buttons and an audible signal Is sounded. 
The mtntmum acceptable notfftcattDn time shall 
be 5 seconds. 

4.10.8 Door Dela:r for CU C&Jls. The 
minimum tune for elevator doors to remain 
fully open In response to a car call shall be 
3 seconds. 

4.10.9 ftoor Plan of Elevator can. The 
floor area oC elevator cars shall provide space 
for wheelchair users to enter the car, maneuver 

33 
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4.10.12 Car Colltroi. 

I I I 10 12 M 11 11 

D distance in feet 

Fig. 21 
Graph of Timlng Equation 

within reach of controls. and exit from the car. 
Acceptable door opening and Jnslde dbnenslons 
shall be as shown In Ffg. 22. The clearance 
between the car platform s1ll and the edge of 
any holStway landing shall be no greater than 
1-1/4 In (32 mm). 

4.10.10 noor Surfao•. Floor surfaces shall 
comply wtth 4.5. 

4.10.11 m11••n•tloD Lnel9. The level of 
illwnlnatJon at the car controls, platfonn, and 
car threshold and 1andsng 1111 shall be at least 
5 footcandles (53.8 luxJ. 

4.10.12• Car Coatrol8. Elevator control 
panels shall have the following features: 

( l) Buttons. All control buttons shall be at 
least 3/4 In (19 mmJ In their amallest dimen­
sion. They shaU be rafsecl or flush. 

(2) Tactile, Braa.le, and Visual Control Indi­
cators. All control buttons shall be designated 
by BraaJe and by ratsed standard alphabet 
characters for letters, arable characters for 
numerals, or standard symbols as shown In 
Fig. 23(a), and as required In ASMEA17.l-l990. 
Ra1sed and Bra1Ue characters and symbols 
shall comply wtth 4.30. The call button for the 
main entry floor shall be designated by a raised 
star at the left of the floor designation (see Fig. 
23(a)). All raised designations for control but­
tons shall be placed Immediately to the left of 
the button to which they apply. Applied plates, 
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! 2030 t 
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36mln J~ 
915 1~1·---""' 
(a) 

l AA ...... 

,-• I 

~~!!!!!!!!!!iii!!=!l11 r 
I 1,m1n I 
(b) 

Fig. 22 
Minimum Dimensions of Elevator Cars 

permanently attached, are an acceptable 
means to provide raised control designations. 
Floor buttons shall be provided wtth visual 
1ndicators to show when each call is registered. 
The visual Indicators shall be extinguished 
when each call Is answered. 

(3) Height. All floor buttons shall be no 
higher than 54 In (1370 mm) above theftntsh 
floor for side approach and 48 tn ( 1220 mm) 
for front approach Emergency controls, lnclud· 
Ing the emergency alarm and emergency stop, 
shall be grouped at the bottom of the panel 
and shall have their centerlines no less than 
35 In (890 mm) above the finish floor (see Fig. 
23(a) and (b)). 

.. 
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4.10.13• Car Position IDdlcaton 

! 

1i1 7~~•,meter 
~-====5~0=~ 80 -

:~~; •10 
floor S Q 

20 
BO 

H4 0 
oo 

(a) 
Panel Detail 

(c) 

........,.,...11o1 
ohllllbo..ioed 
but th• X lanat 

Alternate Locations of Panel 
with Center Opening Door 

(b) 
Car Control Height 

~ • • 
I -
I; -r:_ 

(d) 
Alternate Locations of Panel 

with Side Opening Door 

Fig. 23 
Car Controls 

(4) Location. Controls shall be located on a 
front wall If cars have center opening doors, 
and at the side wall or at the front wall next 
to the door If cars have side opening doors 
(see Fig. 23(c) and (d)). 

4.10.13• Car Position IDdlcaton. In 
elevator cars, a visual car position Indicator 
shall be provided above the car control panel 
or over the door to show the position of the 
elevator In the holstway. As the car passes or 
stops at a floor setved by the elevators, the 
corresponding numerals shall illuminate, 

and an audible signal shall sound. Numerals 
shall be a minimum of 1/2 In (13 mm) high. 
The audible signal shall be no less than 
20 decibels with a frequency no higher than 
1500 Hz. An automatic verbal announcement 
of the floor number at which a car stops or 
which a car passes may be substituted for the 
audible signal. 

4.10.14• Emertency Communications. 
lf provided. emergency two-way communica­
tion systems between the elevator and a point 
outside the holstway shall comply with ASME 
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4.11 Platfona Ub (WJaeeldacdr £f/W 

Al 7. l • l 990. The hJghest operable part of a 
two-way communication system shall be a 
maximum of 48 tn (1220 mm} from the floor 
of the car. It shall be ldentlfted by a raiaed 
symbol and lettering complying with 4.30 and 
located a~acent to the device. If the system 
uses a handset then the length of the cord 
from the panel to the hand8et shall be at 
least 2e 1n (735 mm>. Uthe system ts located 
tn a dosed compartment the compartment door 
hardware shall cor1form to 4.27, Controls and 
Operattno Mechanisms. nae emervencu tnter· 
communlL'attCJn system shall not require uot.ce 
communlcatton. 

4.11 Platform Ufta (Wheelchair 
L(fts}. 

4.11.1 Location. Pla.(/orm ruta (wheelchair 
lf/tsJ permUted by 4.1 shall comply wfth the 
requtrements qf 4.11. 

4.11.2• Otber Requlnmenu. lfplatform 
lifts (wheelchaJr l.lftsl are used, they shall 
complywtth 4.2.4, 4.8. 4.27, and.ASMEA17.l 
Sqfety Code for Elevators and £-smlntors, 
Sectton xx. 1990. 

4.11.3 BlltraDce. Uplalfonn lifts are used 
then they shallfactUta.te una.ss&sted entry, 
operatton. and exit.from the ltft tn compliance 
with 4.11.2. 

4.12 Windows. 

4.12.1 • General. (Reserved). 

4.12.2• Window Hardware. (Reserved). 

4.13 Doon. 

4.13.1 General. Doors required to be acces· 
slble by 4.1 shall comply with the requirements 
of 4.13. 

4.13.2 Revolvlq Doon &Dd Tumatllu. 
RevoMng doors or turnstiles shall not be 
the only means of passage at an accessible 
entrance or along an accessible route. An 
accessible gate or door shall be provided a4/a· 
cent to the turnstile or revol.vtng door and shall 
be so designed as to facQ.ttate the same use 
pattern. 

36 

4.18.8 OU.. Gates, lnch•dlng ticket gates, 
shall meet all applicable speclOcaUons of 4.13. 

4.13.4 Doable-Leaf l>oorw&J9. If doorways 
have two fndependentJu operated door leaves, 
then at least one leaf shall meet the spedf)ca­
ttons In 4.13.5 and 4.13.6. That leaf shall·be 
an active leaf. 

4.13.5 Clear Wldtb. Doorways shall have a 
minimum clear opening of 32 In (815 mm) with 
the door open 90 degrees, measured between 
the face of the door and the opposite stop (see 
Ftg. 24(8), (b), (c), and (d)). Openings more than 
24 In (610 mm) In depth shall comply with 
4.2.1 and 4.3.3 (see Ftg. 24(e)). 

EXCEPTION: Doors not requtrtnofuU user 
passage. such as shallow dosets, may have 
the dear openlnQ reduced to 20 tn (510 mm} 
mtntnu.an. 

4.18.8 llaDeuYulq aearano• at 
Doon. Mlnfmum maneuvering clearances at 
doors that are not automatic or power-asatsted 
shall be as shown In Ftg. 25. The Ooor or 
ground area within the required clearances 
shall be level and clear. 

EXCEPTJON: Entry doors to acute care hospital 
bedrooms for In-patients shall be exempted 
from the requirement for space at the latch 
side of the door (see dimension -x· In Fig. 25) 
tfthe door ts at least 44 In (1120 nun) wide. 

4.13. 7 Two Doon ID Serles. The minimum 
space between two hinged or pivoted doors In. 
series shall be 48 In (1220 mm) plus the width 
of any door swtnglng Into the space. Doors In 
series shall swing either In the same direction 
or away from the space between the doors 
(see Fig. 26). 

4.13.s• Thresholda at Doonra)'ll. 
1bresholds at dooiways shall not exceed 3/ 4 In 
(19 mm) In heJght for exterior sltd1ng doors or 
I /2 In ( 13 mm) for other types of doors. Raised 
thresholds and floor level changes at accessible 
doorways shall be beveled with a slope no 
greater than l :2 (see 4.5.2). 

4.13.9• Door Bard.ware. Handles, pulls, 
latches, locks, and other operating devices on 
accessible doors shall have a shape that ts easy 

I 
~ I 

- I 

I 
I 
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4.13 Doon 

min 
111 

(a) (b) 
Detail Hinged Door 

ii min 

~ rMl (c) 
Sliding Door 

J [J -J Mmln l 
~ 

(d) (e) 
Folding Door Maximum Doorway Depth 

Fig. 24 
Clear Doorway Width and Depth 

to grasp with one hand and does not require 
tight grasping, tight pinching. or twtstlng of 
the wrtst to operate. Lever-operated mecha­
nisms, push-type mechanisms, and U-shaped 
handles are acceptable desJgns. When sliding 
doors are fully open, operating hardware shall 
be exposed and usable from both sides. Hard­
ware required.for accessible door passage shall 
be mounted no higher than 48 in ( 1220 mm) 
above ftnJshedjlDor. 

4.13.10• Door Cloaen. If a door has a 
closer, then the sweep period of the closer 
shall be adjusted so that from an open posi­
tion of 70 degrees, the door w1ll take at least 
3 seconds to move to a point 3 In (75 mm) 
from the latch, measured to the leading edge 
of the door. 

4.ls.11 •Door OpenlDI Force. The maxi­
mum force for pushing or pulling open a door 
shall be as follows: 

( 1) Fire doors shall have the mln1mum 
opening force allowable by the appropriate 
administrative authority. 

(2) Other doors. 

(a) exterior hinged doors: (Reserved). 

(b) Interior hinged doors: 5 lbf (22.2N) 

(c) sliding or folding doors: 5 lbf (22.2N) 

These forces do not apply to the force required 
to retract latch bolts or disengage other devices 
that may hold the door In a closed position. 
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4.13Doen 

38 

Pull Side 
--····················· . . 

lv 
f'~,__-i_l!-;'-"'~24--'-prefe ____ ,,.,_ 

-1111119 

(•) 

NOTE: x 111 12 In (305 mm) If door has both 1 
closer end latch. 

Front Appreechea - 8wlntlntl Doors 

Pull Side 

··································:-.... 

NOTE: x = 36 In (915 mm) minimum If y = 60 In 
( 1525 mm); x = 42 In ( 1065 mm) minimum If y = 
54 In (1370 mm). 

(It) 

Push Side 

1370 t 54mln t j] ............... ]¢ 

~r 
NOTE: y = 48 In (1220 mm) minimum If door his 
both e latch end cloaer. 

Hinge Side Appromcha - Swinging Deora 

x 
Pull Side I 124 min 

110 

x 
24"''" I I 110 

Push Side r 1; ................... 1 

.:1.f'\ I¢ 
c1r ................. : ~J!1 

: : 

--'~ NOTE: y = 54 In (1370 mm) minimum If door his 
doser. 

(c) 

NOTE: y • 48 In ( 1220 mm) minimum If door his 
closer. 

Ln:h Side ,\pprollches - Swinging Doon 

NOTE: All doors In alcoves shell comply with the clearances for front approaches. 

Fig. 25 
Manewerlng Clurancea at Doors 
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1 

I 
I 
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(d) 
Front Approach - Sliding Doors 

and Foldlng Doors 

1310 t 54mln j _j] ............... , ¢ 

(e) 
Slide Side Approach - Sliding Doors 

and Foldlng Doors 

x 
810 

1 
124 min 

_j]·················R 
(f) 

Latch Side Approec:h - Sllcllng Doors and Foldlng Doors 

NOTE: All doors In alcoves shall comply with the clearances for front approaches. 

Fig. 25 
Maneuvering Clearances at Doors (ConUnued) 

AA ... u. ..... 
r---
\ \-,_.. \,,_I 

Fig. 26 
Two Hinged Doors In Series 

4.13 Doors 
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4.14 Entrancem 

4.13.12• Automatic Doon and Power­
A881ated Doon. If an automatic door 18 
used, then it shall comply with ANSI/BHMA 
Al56.10-1985. Slowly opening, low-powered, 
automatic doors shall comply wtth ANSI 
Al56.19-1984. Such doors shall not open to 
back check faster than 3 seconds and shall 
require no more than 15 lbf (66.6N) to stop 
door movement. If a power-assisted door is 
used, its door-opening fon:e shall comply with 
4.13.11 and its closing shall conform to the 
requirements in ANSI Al56.19-1984. 

4.14 Entrances. 

4.14.1 Minimum Number. Entrances 
required to be accessible by 4.1 shall be part of 
an accessible route complying with 4.3. Such 
entrances shall be connected by an accessible 
route to public transportation stops, to acces­
sible parking and passenger loading zones. 
and to public streets or sidewalks tf available 
(see 4.3.2(1)). They shall also be connected by 
an acceSSible route to all accessible spaces or 
elements within the buildJng or facility. 

4.14.2 Senlce Blltrancem. A servtce 
entrance shall not be the sole accessible 
entrance unless lt is the only entrance to a 
buildJng or facility (for example. in a factory 
or garage). 

4.15 Drtnklni Fountalu and Water 
Coolen. 

4.15.1 ytntmum Number. DrtnktnQfoun­
tatns or water coolers required to be accessible 
by 4.1 shall comply wtth 4.15. 

4.15.2• Spout Be.,iat. Spouts shall be no 
higher than 36 Jn (915 mm), measured from 
the floor or ground surfaces to the spout outlet 
(see Fig. 27(a)). 

4.15.S Spout Locatloa. The spouts of 
drinking fountains and water coolers shall be 
at the front of the unit and shall direct the 
water flow in a trajectOiy that 18 parallel or 
nearly parallel to the front of the unit. The 
spout shall provide a flow of water at least 4 in 
(100 mm) high so as to allow the inaertlon of a 
cup or glass under the flow of water. On an 
accessible drtnkfngjountatn wtth a round or 

40 

oval bowl. the spout must be postttoned so the 
flow of water ts wUhln.3 tn (75 mm1 qfthejront 
ed(Je qf the jountatn. 

4.15.4 Controla. Controls shall comply with 
4.27.4. Unit controls shaH be.front mounted or 
side mounted near the.front ed(Je. 

4.15.5 Clearan.c•. 

(1) Wall- and post-mounted cantilevered 
units shall have a clear knee space between 
the bottom of the apron and the floor or 
ground at least 27 in (685 mm) hJgh. 30 in 
(760 mm) wide, and 17 in to 19 in (430 mm 
to 485 mm) deep (see Fig. 27(a) and (b)). Such 
un•ts shall also have a mlnlmum clear floor 
space 30 in by 48 in (760 mm by 1220 mm) to 
allow a person in a wheekhair to approach the 
unit facing forward. 

(2) Free-standing or built-in units not having 
a clear space under them shall have a clear 
floor space at least 30 in by 48 in (760 mm by 
1220 mm) that allows a person in a wheekhair 
to make a parallel approach to the unit (see 
Ftg. 27(c) and (d)). This clear floor space shall 
comply with 4.2.4. 

4.18 Water Closets. 

4.18.1 General • .Accessible water closets 
shall comply with 4.16. 

4.18.2 Clear noor Space. Clear floor space 
for water closets not In stalls shall comply with 
Fig. 28. Clear floor space may be arranged to 
allow either a left-handed or right-handed 
approach. 

4.1&.s• Be.,iat. The height of water closets 
shall be 17 In to 19 In (430 mm to 485 mm), 
measured to the top of the toilet seat (see Fig. 
29(b)). Seats shall not be Spn.ITIQ to return to a 
lifted position. 

4.18.4• Gndt Ban. Grab bars for water 
closets not located In stalls shall comply with 
4.26 and ng. 29. The grab bar behtnd the water 
closet shaH be 36 In (915 ninV mtntmwn. 

4. us.1• l'laala Coatrol9. Flush controls 
shall be hand operated or automattc and shall 
comply with 4.27.4. Controls for flush valves 

• I 
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4.17 Toilet Stalls 

shall be mounted on the wide side of toilet 
areas no more than 44 in ( 1120 mm) above 
the floor. 

4.16.8 1>19penMn. Toilet paper d1spensers 
shall be Installed wtth1n reach, as shown in 
F1g. 29(b). Dispensers that control deUvery, or 
that do not pennlt conttnuous paper }low, shall 
not be used. 

17·19 
43CM8S 

. I II l
6

rrw: 

~ ~ 
equipment permlUecl In shaded area 

(a) 
Spout Height and 
Knee Clearance 

30mln 

r ...... ~~.~ ......... I 
: : . . . . . . . . . . . : 

(c) 
Free· Standing 

Fountain or Cooler 

4.17 Toilet Stalls. 

4.17 .1 Location. Accessible toilet stalls shall 
be on an accessible route and shall meet the 
requirements of 4.17. 

4.17 .2 Water Cloaeu. Water closets in 
accessible stalls shall comply with 4.16. 

F1g. 27 

48min 
1220 I 1 

I I 17·19 
I I oo-•8s 

IL --
•••••••• 1:-: ••• -:-:-.==: 

~~! 
.... r;:'-=-~~-= 

I 24 m.u 

I 6JO 

(b) 
Clear Floor Space 

30min 
780 

.1:················· 
~1~ : 
LI. ................ . 

(d) 
Bullt-ln 

Fountain or Cooler 

Drinking Fountains and Water Coolers 
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4.17 Toilet Stalla 

42 

36mln 
36 min 

115 
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18 min 
455 455 
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I I 
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space ~ 
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It) 
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60 min 

1525 
1220 

Flg.28 
Clear Floor Space at Water Closets 

36mln 
115 54 min 
36mln 1370 

12 min 12 min 12 42 min 
:IOI 301 toll et 

paper 

.. ·~~ 
0 

~~ji L~. ~; 
(1) (b) 

Bick Wiii Side Wiii 

Ag. 29 
Ol'lb Bars at Water Closets 

4.17.3• Ilse and ArraDCement. The size 
and &JT&ngement of the standard toilet stall 
shall comply with Fig. 30(a). Standard StaU. 
Standard toilet stalls with a m.lnllnum depth 
of 56 In (1420 mm) (see Fig. 30(a)) shall have 
wall-mounted water closets. If the depth of a 
standard toilet stall ls tncreased at least 3 In 
(75 mm), then a floor-mounted water closet 
may be used. Arrangements shown for stan­
dard toilet stalls may be reversed to allow 
either a left- or rlght-hand approach. Addi­
tional stalls shall be provided In conformance 
with 4.22.4. 

'EXCEPIION: In tnstances of alteration work 
where provision of a standard stall (Fig. 30(a)J 

ts techntcally tTJ{eastble or where plumbing code 
requirements prevent combtntng extsttng stalls to 
provide space, eUher altemat.e stall (FYg. 30(b)) 
may be provided tn lieu qf the standard staU. 

4.17.4 Toe Clearancu. In standard stalls, 
the front partition and at least one side parti­
tion shall provide a toe clearance of at least 
9 In (230 mm) above the floor. If the depth of 
the stall ls greater than 60 In (1525 nun), then 
the toe clearance ls not required. 

4.17 .5• Doon. Toilet stall doors. tncludtng 
door hard.ware, shall comply with 4.13. lf totlet 
stall approach ts.from the latch side of the stall 
door, clearance between the door side of the 
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4.19 Lafttorlu and lllrron 

stall and any obstructtan may be reduced to a 
mtntmum qf 42 tn (1065 mm) (Ffg. 30). 

4.17 .8 Orab Ban. Grab bars complying with 
the length and posttJoning shown tn Fig. 30(8), 
(b), (c), and (d) shall be provided. Grab bars 
may be mounted with any desired method as 
long as they have a grtpptng surface at the 
locations shown and do not obstruct the re­
quired clear floor area. Grab bars shall comply 
with 4.26. 

4.18 Urlnala. 

4.18.1 General. Accessible urinals shall 
comply with 4.18. 

4.18.2 BelCJat. Ur1nals shall be stall-type or 
wall-hung with an elongated nm at a maximum 
of 17 1n (430 mm) above the finish floor. 

4.18.3 Cleu noor Space. A clear floor 
space 30 1n by 48 1n (780 mm by 1220 mm) 
shall be provtded 1n front of urlnals to allow 
forward approach. This clear space shall 
adjoin or overlap an accesalble route and shall 
comply with 4.2.4. Urinal shields that do not 
·extend beyond the.front edge qf the urtnal rtm 
may be provided with 29 tn (735 mm) clearance 
between them. 

4.18.4 nuab ConUol8. Flush controls shall 
be hand operated or automatic, and shall com­
ply with 4.27.4, and shall be mounted no more 
than 44 tn (1120 mm) above the finish floor. 

4.19 Lavatories and Mlrron. 

4.19.1 General. The requirements of 4.19 
shall apply to lavatory fixtures, vanltles. and 
built-In lavatories. 

4.19.2 BelCJat and aearancea. Lavatories 
shall be mounted with the rtm or counter sur­
face no higher than 34 tn (865 mm) above the 
ftntshjloor. Provide a clearance of at least 29 tn 
(735 mm) above the On1sh floor to the bottom of 
the apron. Knee and toe clearance shall comply 
with Fig. 31. 

4.19.3 Cleu noor Space. A clear floor 
space 30 1n by 48 1n (760 mm by 1220 mm) 
complying with 4.2.4 shall be provided tn front 
of a lavatory to allow forward approach. Such 
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clear floor space shall adjoin or overlap an 
accesalble route and shall extend a maximum 
of 19 ln (485 mm) underneath the lavatory 
(see F1g. 32). 

4.19.4 BzpOMd Plpu and Surfaces. Hot 
water and drain pipes under lavatories shall 
be insulated or otherwise COfJfigured to protect 
against c:ontact. There shall be no sharp or 
abrasive surfaces under lavatories. 

4.19.5 :Faucets. Faucets shall comply with 
4.27.4. Lever-operated, push-type. and elec­
tronically controlled mechanisms are examples 
of acceptable designs. !fself-closlng valves are 

knee 8m·n 
clearance 

Fig. 31 
Lavatory Clearances 

Fig. 32 
Clear Floor Space at Lavatories 

. I 

• I 
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used the faucet shall rematn open for at least 
lOseconds. 

4.19.8* lllrron. Mirrors shall be mounted 
with the bottom edge of the rejlecttng swface 
no higher than 40 In ( 1015 mm) above the 
.finish floor (see Fig. 31). 

4.20 Bathtubs. 

4.20.1 General. Accessible bathtubs shall 
comply with 4.20. 

4.20.2 noor Space. Clear floor space In 
front of bathtubs shall be as shown In Fig. 33. 

4.20.3 Seat. An In-tub seat or a seat at the 
head end of the tub shall be provided as shown 
In Fig. 33 and 34. The structural strength of 
seats and their attachments shall comply with 
4.26.3. Seats shall be mounted securely and 
shall not slip during use. 

4.20.4 Orab Ban. Grab bars complying 
with 4.26 shall be provided as shown In Fig. 
33 and 34. 

4.20.5 Control9. Faucets and other controls 
complying with 4.27.4 shall be located as 
shown In Fig. 34. 

4.20.8 Shower Unit. A shower spray unit 
with a hose at least 60 In (1525 mm) long that 
can be used both as a fixed shower head and 
as a hand-held shower shall be provided. 

4.20. 7 Bathtub Encloeures. If provided, 
enclosures for bathtubs shall not obstruct 
controls or transfer from wheelchairs onto 
bathtub seats or Into tubs. Enclosures on 
bathtubs shall not have tracks mounted on 
their rtins. 

4.21 Shower Stalls. 

4.21.1 • General. Accessible shower stalls 
shall comply with 4.21. 

4.21.2 8lae and Clearances. Except as 
specified In 9.1.2, shower stall size and clear 
floor space shall comply with Fig. 35(a) or (b). 
The shower stall In Fig. 35(a) shall be 36 In by 
36 In (915 mm by 915 mm). Shower stalls 
required by 9.1.2 shall comply with Fig. 57(a) 

4.20 Bathtubs 

or (b). The shower stall In Fig. 35(b) w1ll fit Into 
the space required for a bathtub. 

4.21.3 Seat. A seat shall be provided In 
shower stalls 36 In by 36 In (915 mm by 
915 mm) and shall be as shown In F1g. 36. The 
seat shall be mounted 17 In to 19 In (430 mm 
to 485 mm) from the bathroom floor and shall 
extend the full depth of the stall. In a 36 In by 
36 In (915 mm by 915 mm) shower stall. the 
seat shall be on the wall opposite the controls. 
Where ajlxed. seat ts prolllded tn a 30 tn by 
60 tn minimum (760 nun by 1525 mm) shower 
stall. U shall be afoldtng type and shall be 
mounted on the wall cu:Uacent to the controls 
as shown tn FYg. 57. The structural strength 
of seats and their attachments shall comply 
with 4.26.3. 

4.21.4 Orab Ban. Grab bars complying with 
4.26 shall be provided as shown In Ftg. 37. 

4.:n.a Control9. Faucets and other controls 
complying with 4.27.4 shall be located as 
shown In Ftg. 37. In shower stalls 36 In by 
36 In (915 mm by 915 mm), all controls, 
faucets, and the shower unit shall be mounted 
on the slde wall opposite the seat. 

4.21.8 Shower Unit. A shower spray unit 
with a hose at least 60 In (1525 mm) long that 
can be used both as a fixed shower head and 
as a hand-held shower shall be provided. 

EXCEPllON: ln unmon.Uored.factUtles where 
vandalism ts a consideration. aflxed. shower 
head mowtted. at 48 tn (1220 mm) above the 
shower floor may be used fn lieu of a hand-held 
shower head. 

4.21. 7 Curb9. If provided, curbs In shower 
stalls 36 In by 36 In (915 mm by 915 mm) 
shall be no higher than 1/2 tn (1311111V. Shower 
stalls that are 30 In by 60 1n (760 mm by 
1525 mm) mtnJmum shall not have curbs. 

4.21.8 Shower Enclosures. If provided. 
enclosures for shower stalls shall not obstruct 
controls or obstruct transfer from wheelchairs 
onto shower seats. 

4.22 Toilet Rooma. 

4.22.1 Minimum Number. ToUetfactUttes 
requtred. to be accessible by 4.1 shall comply 
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4.21 Shower Stana 
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with 4.22. Acce8alble toilet rooms shall be on 
an accesatble route. 

4.22.2 Doon. AD doors to accesslble toilet 
rooms shall comply wtth 4.13. Doors shall not 
swing Into the clear floor space required for 
any ftxture. 

4.22.S• Clear Floor Space. The acce881ble 
Oxtures and controls required In 4.22.4, 4.22.5, 
4.22.6, and 4.22. 7 shall be on an accessible 
route. An unobstructed turning space comply­
ing wtth 4.2.3 shall be provided within an 
acce881ble toilet room. The clear floor space at 
Oxtures and controls, the accessible route, and 
the turning space may overlap. 

4.22.4 Water CloMta. If toilet stalls are 
provided, then at least one shall be a standard 
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4.22 Toilet Rooms 

toilet stall complying with 4.17; where 6 or 
more stalls are provtded. fn addtttan to the stall 
CDl'J'V14Jtntl with 4.11.3, at least one stall 36 tn 
(915 mm.I wfde wtth an outward swtnglnQ, self 
clostnQ door and parallel grab bars camplytng 
with Jll1. 30(d) and 4.26 shall be provided. 
Water closets fn such stalls shall comply with 
4.16. If water cloaets are not In stalls, then at 
least one shall comply with 4.16. 

4.22.5 Ur1Dal8. If urinals are provided. then 
at least one shall comply with 4.18. 

4.22.8 Lavatorl• uad lllrron. If lavatortes 
and mirrors are provided, then at least one of 
each shall complywtth 4.19. 

4.22. 7 Contro .. and Dlspenaen. 
If controls, dispensers, receptacles, or other 
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Fig. 35 
Shower Size and Clearances 
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4.23 Bathrooms, Bathlq FacWtlea, and Shower Rooms 
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equipment are provided. then at least one of 
each shall be on an accessible route and shall 
comply with 4.27. 

4.23 Bathrooms, Bathing Jl'acWtles, 
and Shower Rooms. 

4.23.1 Minimum Number. Bathrooms. 
bathing facillUes. or shower rooms requtred 
to be accessible by 4.1 shall comply with 4.23 
and shall be on an accessible route. 

4.23.2 Doon. Doors to accessible bathrooms 
shall comply with 4.13. Doors shall not swing 
into the floor space required for any fixture. 

4.23.3• Clear noor Space. The accessible 
fixtures and controls required in 4.23.4, 4.23.5, 
4.23.6, 4.23.7, 4.23.8, and 4.23.9 shall be on 
an accessible route. An unobstructed turning 

-·------J 
]·· . i~ i ~ 

1. I 
~ ... __ .,., __ 
side 

~OTE: Shower heed end control area may be on back (long) well (as ahown) or on either side wall. 

(b) 
30·1n by 60-ln (760·mm by 1525·mm) Stall 

Fig. 37 
Orab Bera at Shower Stalls 
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apace canplytng with 4.2.3 shall be provided 
wtthln an acce881ble bathroom. The clear floor 
spaces at ftxtures and controls, the access1ble 
route, and the turning space may overlap. 

4.23.4 Water ao.eta. 1l toilet stalls are 
pnwtded, then at least one shall be a standard 
toilet stall ccmplylng with 4.17; where 6 or 
mare stalls are proufded. In addtttm to the stall 
a>mJJflltng wUh 4.17.3, at least one stall 36 In 
(915 mrnl wide wUh an outward swtngtng, self 
dosing door and parallel grab bars oomplulnQ 
with Ftl· 30(d) and 4.26 shall be provided. 
Wala" closets In such stalls shall comply w1th 
4.16. Jlwater closets are not"ln stalls. then at 
least one shall comply with 4.16. 

4.23.S Urlnal8. 1l urinals are provided, then 
at least one shall comply wtth 4.18. 

4.23.8 Lllfttorl• ud lllnon. If lavatories 
and mirrors are provided, then at least one of 
each shall comply with 4.19. 

4.23. 7 Collbol8 ud Dlapeuen. 1l con­
trols, dispensers, receptacles, or other equip­
ment are provided, then at least one of each 
shall be on an accessible route and shall 
comply with 4.27. 

4.23.8 Ba~ ua4 &bower FaclUtl•. If 
tubs or showers are provided, then at least one 
accesalble tub that complies wtth 4.20 or at 
least one access1ble shower that complies with 
4.21 shall be provided. 

4.23.9• lledlcbae cablaeta. If medk:ine 
cabmets are provided. at least one shall be 
located with a usable shelf no higher than 
44 In (1120 mm) above the floor space. The 
floor space shall comply with 4.2.4. 

4.24 Slab. 

4.24.1 Oeaeal. Smks required t.o be 
aa:esslble bu 4.1 shall comply with 4.24. 

4.24.2 JlelCl:at. Sinks shall be mounted 
with the counter or r1m no higher than 
34 in (865 mm) above the.finish floor. 

4.24.3 bee Cleuaaee. Knee clearance that 
18 at least 27 in (685 mm) high, 30 in (760 mm) 
wk:le. and 19 in (485 nun) deep shall be pro-

4.2481Db 

vkled underneath sinks. 

4.24.4 Deptb. Each sink shall be a maximum 
of6-l/2 in (165 mm) deep. 

4.24.S Clear l1oor Space. A clear floor 
space at least 30 in by 48 in (760 mm by 
1220 mm) complying with 4.2.4 shall be 
provided in front of a sink to allow forward 
approach. The clear Ooor space shall be on 
an accessJble route and shall enend a maxi­
mum of 19 in (485 mm) underneath the sink 
(see Fig. 32). 

4.24.8 Rxj+o9ed Plpe8 aDd Surfac... Hot 
water and drain pipes exposed under sinks 
shall be insulated or othCIWise conftgw-ed so 
as to protect tJQatnst cOntact. There shall be no 
sharp or abrasive surfaces under sinks. 

4.24. 7 Fauceta. Faucets shall comply with 
4.27.4. Lever-operated. push-type, touch-type. 
or electronJcally controlled mechanismS are 
acceptable design&. 

4.25 Stol'8'e. 

4.25.1 Oeaeral. FYxed. storage fadlltles such 
as cabinets, shelves. closets. and drawers 
requJred t.o be accessible bu 4.1 shall comply 
with 4.25. 

4.211.2 Clear noor Space. A clear floor 
space at least 30 in by 48 in (760 mm by 
1220 mm) complying with 4.2.4 that allows 
either a forward or parallel approach by a 
person using a wheelchair shall be provided 
at accessible storage facllttJes. 

4.25.3 BelCJat. Accessible storage spaces 
shall be within at least one of the reach ranges 
specified in 4.2.5 and 4.2.6 (see Flg. 5 and 
Ff(I. 6). Clothes rods or shelves shall be a 
maximum of 54 in (1370 nun) above theftntsh 
floor for a side approach. Where the distance 
from the wheelchair to the clot.hes rod or shelf 
~ 10 In (255 mnV (as In closets wUhout 
accessible doors) the height and depUt to the 
rod or shelf shall comply wtth Flg. 38(aJ and 
Ff(I. 38(b). 

4.211.4 llanhrare. Hardware for accessible 
storage facilities shall comply with 4.27.4. 
Touch latches and U-shaped pulls are 
acceptable. 
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4.26 llaDdralla, Grab Ban, and Tub and Shower Seat• 
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(a) Shelves 
Fig. 38 

(b) Closets 

Storage Shelves and Closets 

4.28 Handrails, Grab Ban, and Tub 
and Shower Seats. 

4.26.1 • General. All handrails, grab bars, 
and tub and shower seats required to be acces­
sible by 4.1, 4.8, 4.9, 4.16. 4.17, 4.20 or 4.21 
shall comply with 4.26. 

4.26.2• Sise and SpaclDC of Orab Ban 
and llaDdralla. The diameter or width of the 
grtpping surfaces of a handrail or grab bar 
shall be 1-1/4 In to 1-1/2 In (32 mm to 38 mm). 
or the shape shall provide an equivalent grip­
ping surface. If handrails or grab bars are 
mounted adjacent to a wall, the space between 
the wall and the grab bar shall be 1-1/2 tn 
(38 mm) (see Fig. 39(a), (b). (c). and (e]). Hand­
rails may be located In a recess If the recess Is 
a maximum of 3 tn (75 mm) deep and extends 
at least 18 tn (455 mm) above the top of the rail 
(see Fig. 39(d)). 

4.26.3 Structural Strenath. The structural 
strength of grab bars. tub and shower seats, 
fasteners. and mounting devices shall meet 
the following speclflcatlon: 

( 1) Bending stress tn a grab bar or seat 
Induced by the maximum bending moment 
from the appllcatlon of 250lbf(ll12N) shall 
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be less than the allowable stress for the 
material of the grab bar or seat. 

(2) Shear stress Induced In a grab bar or 
seat by the appllcatlon of 250 lbf (l l 12N) shall 
be less than the allowable shear stress for the 
material of the grab bar or seat. If the con­
nection between the grab bar or seat and Its 
mounting bracket or other support ts consid­
ered to be fully restrained, then direct and 
torsional shear stresses shall be totaled for the 
combined shear stress, which shall not exceed 
the allowable shear stress. 

(3) Shear force Induced In a fastener or 
mounting device from the appl1cat1on of 250 lbf 
(l 112N) shall be less than the allowable lateral 
load of either the fastener or mounting device 
or the supporting structure, whichever ts the 
smaller allowable load. 

(4) Tensile force Induced In a fastener by a 
direct tension force of 250 lbf (l l 12N) plus the 
maximum moment from the application of 
250 lbf (l l 12N) shall be less than the allowable 
withdrawal load between the fastener and the 
supporting structure. · 

(5) Grab bars shall not rotate within their 
fittings. 

- I 
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4.28 llalMlnll8, On1t Ban. aa4 TH aad &bower Seat• 

(b) 
Handnll 

(.) 
Ol'llbBar 

(d) 
Handrail 

Fig. 39 
8ble and 8.,.clng of Handrails end Orab Biii's 

4.28.4 JtH••••U.C lluud8. A handrail or 
grab bar and any wall or other surface adjacent 
to It shall be free of any sharp or abrasive ele­
ments. Edges shall have a minimum radius of 
I /8 In (3.2 mm). 

4.27 Coatroi. and Operatln& 
llechantem1. 

4.27 .1 General. Controls and operating 
mechanlsmS required to be accessible by 4.1 
shall comply With 4.27. 
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4.28Alanna 

4.27.2 aear noor Space. Clear Ooor space 
complying with 4.2.4 that allows a forward or a 
parallel approach by a person using a wheel­
chair shall be provided at controls. dispensers, 
receptacles, and other operable equipment. 

4.27 .s• BeJiht. The highest operable part 
of controls, dispensers, receptacles, and other 
operable equipment shall be placed within at 
least one of the reach ranges spectfted In 4.2.5 
and 4.2.6. Electrical and communications 
system receptacles on walls shall be mounted 
no less than 15 In (380 mm) above the floor. 

EXCEPITON: These requirements do not apply 
where the use of special equipment dictates 
otherwtse or where electrfcal and communica­
tions systems receptacles are not normally 
fnt.ended.for use by building occupants. 

4.27.4 Operation. Controls and operating 
mechanisms shall be operable with one hand 
and shall not require tight grasping, pinching, 
or twisting of the wrist. The force required to 
activate controls shall be no greater than 5 lbf 
(22.2 N). 

4.28 Alarms. 

4.28.1 General. Alann systems required to 
be accessible by 4.1 shall comply wllh 4.28. At 
a mtntmwn. visual signal appltances shall be 
provided In butldtngs andfactUttes tn each of 
the following areas: restrooms and any other 
general usage areas (e.g., meeting rooms), 
hallways, lobbies, and any other areafor 
common use. 

4.28.2• Audible Alanna. If provided, audible 
emergency alanns shall produce a sound that 
exceeds the prevatllng equivalent sound level 
in the room or space by at least 15 dbA or 
exceeds any maximum sound level with a 
duration of 60 seconds by 5 dbA. whichever 
is lo•Jder. Sound levels for alarm signals shall 
not exceed 120 dbA. 

4.28.S• Visual Alarms. Visual alann signal 
appllances shall be tntegrated tnto the butldtng 
or facQ.Uy alann system. if single station audible 
alanns are provided. then single station visual 
alann signals shall be provided. Visual alann 
signals shall have the following mtntmwn 
plwtometrtc and loca.ttonfeatw'es: 
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( l} The lamp shall be a xenon strobe type or 
equtvalent. 

(~ The color shall be clear or nominal white 
(i.e., W1fil.tered or clear jUtered white llQhtJ. 

(3J The mamuun pulse duraUat shall be two­
tenths qf one second (0.2 sec) wtth a maxtnuan 
duty cycle qf 40 percent. The puLse durattDn ts 
d(ftned. as the ttme Interval between Initial. and 
.final potnts qf lo percent qf mamuun signal. 

(4) The tntenstty shall be a mtntmwn of 
75candela. 

(5} The.flash rate shall be a mtntmwn qf 
l Hz and a maxtmum of 3 Hz. 

(6} The appliance shall be placed 80 In 
(2030 mml above the highest.floor level wllhtn 
the space or 6 tn ( 152 mml below the ceatng. 
whichever ts lower. 

(7) In general. no place tn any room or space 
required to have a visual signal appltance shall 
be more than 50.ft (15 m)jrom the stgnal (tn the 
horizontal plane}. In large rooms and spaces 
exceedtnQ l 00 ft (30 m) across, wtthou.t obstruc­
tions 6 ft (2 m) above theftnlshjloor, such as 
audllortums, devices may be placed around 
the pertmeter, spaced a maxtmwn 100.ft (30 m) 
apart. In lieu qf suspending appltances from 
the ceatng. 

(BJ No place tn common can1dors or hallways 
tn which visual alann stgnalltng appltances are 
required shall be more than 50.ft (15 m)jrom 
thestgnal. 

4.28.4• A11zlllary Alanna. Unlt.s and sleep­
ing accommodations shall have a visual alarm 
connected to the building emergency alann 
system or shall have a standard 110-volt elec­
trtcal receptacle Into which such an alann can 
be connected and a means by which a signal 
from the building emergency alann system can 
trigger such an auxfUtuy alann. When visual 
alanns are tn pl.ace the signal shall be visible 
tn all areas of the unit or room. Instructions 
for use of the auxiliary alarm or receptacle 
shall be provided. 
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4.29 Detectable Waml.ai•· 

4.29.1 Oeaeral. Detectable wamJngs required 
by 4. J and 4. 7 shall comply wtth 4.29. 

4.29.2• Detectable WanahlC• OD W••k•nc 
Surfacea. Detectable wamlngs shall consist 
of raised truncated domes wUh a diameter qf 
rwmlnal 0.9 fn (23 '1VJ1}, a hetJht qf nomlnal 
0.2 fn (5 mml and a cerL:er-to-center spactnQ qf 
nominal 2.35 fn (60 '1V11J and shall contrast 
visually with a4/0fnlnQ surfaces, eUher l#Qht-on­
dark. or dark-on-light. 

The material used to proll#tJe contrast shaU be 
an tntegrul part qf the walktn(J swface. Detect­
able wamtngs used on fnterfor swjaces shall 
d.llfer from at:UolnlrlQ walktnQ surfaces fn resa­
teru:y or sound-on-cane contact. 

4.29.S Detectable Wandllp OD Doon 
To lluarcloua Anu. (Reserved). 

4.29.4 Detectable Warnlq• at Stain. 
(Reserved). 

4.29.5 Detectable Wandllp at 
lluantoua Vehicular Area. If a walk 
crosses or adjol.nS a vehicular way, and the 
walking surfaces are not separat.ed by curbs, 
raillngs, or other elements between the pedes­
trtan areas and vehlcul.ar areas, the boundary 
between the areas shall be defined by a con­
tlnuous detectabl.e warn.Ing which Is 36 In 
(915 mm) wide, complying with 4.29.2. 

4.29.8 Detectable WanahlC• at 
Reflectm, Poola. The edges of reflecting 
pools shall be protected by rallings, walls, 
curbs, or detectable wamlngs complying 
wtth 4.29.2. 

4.29. 7 StalldardlatlOD. (Reserved). 

4.30 Slgnaee. 

4.so.1 • OeDenL Signage required to be 
cuxesstble by 4. J shall comply wUh the 
applicable provlsfOnS qf 4.30. 

4.so.2• Cbaracter Proportion. Letters and 
numbers on sJgns shall have a wtd~-to-hetght 
ratlo between 3:5 and 1:1 and a stroke-wtdth­
to-hetght ratio between 1:5 and 1: 10. 

4.30.S Character Belght. Characters and 
numbers on s#Qns shall be sfzed aa:ordtng to 
the uteWtno distance.from which they are to 
be read. The mtnmum height fS mea.swa:l using 
an upper case x. Lower case characters are 
permttted. 

Beff1IU AboN Mbdmum 
l'tnUlad Jl'loor Character Bef&iht 

Suspended or Prqected. 3 tn. (75 mml 
Overhead fn mtntrm.an 

compliance wUh 4.4.2 

4.S0.4• •••pd and Brailled Cbaracten 
and .Pictorial SJlmbol Signs 
cPfctotlramaJ. Letters and numerals shall be 
raised 1/32 In. upper case, sans serff or simple 
serl/ type and shall be accompanied wUh Grade 
2 Braille. Raised characters shall be at least 
5/8 In (16 mm) high, but no higher than 2 In 
(50 mm). Pfctograms shall be accompanied bu 
the equivalent uerbal description placed directly 
below the pfctogram. The border dimension of 
the ptctogram shall be 6 In (152 mm) mtntnuun 
In height. 

4.so.a• .Finish and Contrast. The charac· 
ters and background qf s#Qn.S shall be eggshell. 
matte, or other non-glare .ftntsh. Characters and 
symbols shall contrast with their background 
- either light characters on a dark background 
or dark characters on a light background. 

4.30.6 Jfount(ng .tocatfon and Befght. 
Where permanent t:lentfltcatlDn Is provided.far 
rooms and spaces, signs shall be tnst.aUed on 
the wall acUacent to the latch side of the door. 
Where there Is no wall space to the latch side 
of the door, tndudlno at double leqf doors. 
stons shall be placed on the nearest cuflacent 
wall Mounting height shall be 60 tn (1525 mm) 
above the ftnJshjloor to the centerltne of the 
sf{ln. Mowtttng locattonfor such stgrulge shaU 
be so that a person mau approach within 3 tn 
(76 '1V11J of sfgnage without encounterfnQ pro­
trudJng oQlects or standJng wfthtn the swtng 
of a door. 

4.30. 7• Symbola of AcceulbWty. 

( lJ Facilities and elements required to be 
fdenttlled as accesstbl.e by 4. J shall use the 
lnternatlonal symbol of accesstblllty. The 
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4.so•an·a• 
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(a) 
Proportions 

International Symbol of Accessibility 

(b) 
Display Conditions 

International Symbol of Accessibility 

1111111111 
11111111 

1111111111 
(c) 

International TDD Symbol 

(d) 
International Symbol of Access for Hearing Loss 

Fig. 43 
International Symbols 

symbol shall be displayed as shown In 
Ffg. 43(QI and (b). 

(~ Volwne Control Telephones. Tulephones 
required to have a volume control by 4.l.3(17)(bl 
shall be ldentl/fed by a stgn contalntn(l a deptc­
tton qf a telephone handset with radlattn(J soW1d 
waves. 

(3) Text Tulephones. Text telephones required 
by 4.1.3 (l 7)(d shall be ldentl/fed by the cntema· 
ttonal 1DD symbol (Ftl 43(d). In adda:ton. tf a 
fai:QJJy has a public text telephone, dlrectlDnal 
st1ftage tndlcattnQ the location qf the nearest 
text telephone shall be placed acflacent to all 
banks qf telephones which do not contain a text 
telephone. Such dlrecttonal stgnage shall tndude 
the tntemattonal TDD symbol. U afacQ.tty has no 
banks qf telephones, the directional Sfgnage 
shall be provided at the entrance (e.g., tn a 
butldlng directory). 

(4) Asslsttue Usteruno Systems. In assemblu 
areas where permanently Installed assfsttue 
listening systems are required by 4.l.3(19)(b) 
the amOabtltty qf such systems shall be td.entt· 
fled with sfgnaoe that tndudes the tntemattonal 
symbol qf access for hearfng loss (FYQ 43(d)). 

4.:JO.B• mundnatlon Levels. tReseruedl. 

4.Sl Telephone•. 

4.31.1 General. Public telephones required 
to be accessible by 4.1 shall comply with 4.31. 

4.31.2 aear noor or Ground Space. A 
clear floor or ground space at least 30 In by 
48 In (760 mm by 1220 IDID) that allows 
etther a forward or parallel approach by a 
person usmg a wheelchair shall be provided 
at telephones (see Fig. 44). The clear floor or 
ground space shall comply wtth 4.2.4. Bases, 
enclosures, and Oxed seats shall not Impede 
approaches to telephones by people who use 
wheelchairs. 

4.31.3• 11ouat1n1 Bellbt. The hJghest 
operable part of the telephone shall be within 
the reach ranges specified In 4.2.5 or 4.2.6. 

4.31.4 Protruding Ofdects. Telephones 
shall comply wUh 4.4. 

• I 

I 
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4.Sl Telephones 
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(a) 
Plan 

Side Reach Possible 

~ O-t-ij O-t t t seePlans 

,._ __ ... 

~ ":::.! l () J () t'll v:; t'il iO 

Elevation 

i 
: 
! ..................... ! 30min 

780 

(b) 

Plans 

""··················· 
30 6 mln 

780 1!50 

"Height to highest operable 
parts IDhlch are essenUal to 
bask operaUon of talephone. 

Forward Reach Required 

Fig. 44 
Mounting Heights and Clearances for Telephones 

4.Sl.5 lfecuingAfd Compatfble and 
Volwu Contrvl Telephones Required 
bJ14.J. 

(l} Telephones shall be hear1ng aid 
compattble. 

(2} Volume controls. mpable of a mintmum 
of 12 dbA. and a maxtmum of 18 dbA. above 

normal. shall be provided tn accordance with 
4.1.3. U an aut.omattc reset ts provided. then 
lBdbA.maybe~ 

4.Sl.6 Control8. Telephones shall have 
pushbutton controls where service for such 
equipment is available. 
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4.32 ftDd or Buflt..fn Seatlq uad Table8 

4.31. 7 TelepboDe Boob. Telephone books, 
if provided, shall be located In a posUfal that 
mmpUes wtth the reach nuwes specf/fed In 4.2.5 
and4.2.6. 

4.31.8 Cord Leqth. lbe cord from the 
tdephone to the handset shall be at least 
29 Sn (735 mm) long. 

4.3J .s• rut Telephones .Required 
.., 4.J. 

(l) Text telephones used wUh a pay telephone 
shall be permanentlu qfJbaed wtthtn, or a41acent 
to, the telephone enclosure. If an acoustic mu­
pler ts used, the telephone aJr'd shall be sqfft­
ctently long to allow connectton qf the text 
telephDne and the telephDne receiver. 

(2J Pay telephDnes clestgned to aa:ommoclate 
a portable text telephDne shall be equOJped wtth 
a shelf and an efec1rlc:al outlet wtthln or cufla­
cent to the telephDne enclosure. The telephDne 
handset shall be capable qfbetng placed./lush 
on the surface qf the shelf. The shelf shall be 
capable of accommodattng a text telephDne and 
shall have 6 In (152 mm1 minimum verttcal clear­
ance In the area where the text telephone ts to 
be placed. 

(3) Equtvalentfactlltatlon may be proutded. 
For example, a portable text telephDne may be 
made avatlable In a hotel at the regtstratton 
desk tftt ts available on a 24-hour basts for 
use wtth nearby public pay telephones. In this 
Instance, at least one pay telephone shall 
comply wtth paragraph 2 qf this section. In 
add#Hm, ,, an acousttc coupler ts used. the 
telephDne handset aJr'd shall be sl40fctently lon{I 
so as to allow connectton of the text telephone 
and the telephone m:etver. Dfredtorial slgnage 
shall be provided and shall comply wtth 4.30. 7. 

4.S2 Jl'fxed or Built-in Seating and 
Tab lea. 

4.32.1 Minimum Number. Fixed or built-In 
seating or tables requJred to be accessible by 
4.l shall comply with 4.32. 

4.32.2 Seatlq. If seating spaces for people 
In wheelchairs are provided atjfxed tables or 
counters. clear floor space complying with 
4.2.4 shall be provided. Such clear floor space 
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shall not overlap knee space by more than 
19 In (485 mmJ (see Fig. 45). 

4.32.3 Knee aearanca. If seating for 
people In wheelcha1rs 1s provided at tables or 
counters, knee spaces at least 27 In (685 mm) 
htgh, 30 In (760 mm) wide, and 19 In (485 mm) 
deep shall be provided (see Fig. 45). 

4.32.4• BelCht of Tabla or Counten. 
The tops of aa:essible tables and counters shall 
be from 28 In to 34 In (710 mm to 865 mm) 
aboue theftnlsh floor or ground. 

4.33.1 Mtntmum Number. Assembly and 
assoctat.ed areas required. to be accessible by 
4. l shaH comply wtth 4.33. 

4.33.2• Sise of Wheelchair Locations. 
Each wheelchair location shall provide mini­
mum clear ground or floor spaces as shown 
In Fig. 46. 

4.33.3• Placement of Wheelchair 
Locatlona. Whedchair areas shall be an Inte­
gral part of any Oxed seating plan and shall be 
provtded. so as to provide people wUh physical 
disabQftles a choice of admtsston prtces and 
lines qf sight comparable to those for members 
qfthe general public. They shall adjoin an 
accesslble route that also serves as a means 
of egress In case of emergency. At least one 
companlon,/fxed seat shaH be provfded next to 
each wheelchair seatln{I area. When the seating 
capacUu eJCCeed.s 300, wheelchair spaces shall 
be provided In more than one location. Readily 
removable seats may be Installed tn wheelchair 
spaces when the spaces are not required to 
accommodate wheelchair users. 

EXCEP'lJON: Accessible viewing positions may 
be clustered/or bleachers. balconies, and other 
areas having sight ltnes that require slopes of 
greater than 5 percent Equivalent accessible 
utewtng postttons may be located on leuels 
having aa:esstble egress. 

4.33.4 Surface.. The ground or floor at 
wheelchair locations shall be level and shall 
comply with 4.5. 
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4.SS A88embly Areas 
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Fig. 46 
Space Requirements for Wheelchair 

Seating Spaces In Series· 

66mtn 
1675 

(b) 
Side Access 
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4.34 Automated Teller llachllla 

4.33.5 Acee• to PerformlDC Areu. 
An accessible route shall connect wheelchair 
seating locations with performing areas, Includ­
ing stages, arena floors, dressing rooms, locker 
rooms, and other spaces used by performers. 

4.33.&• Placement of UateniDC Syatema. 
If the listening system provided serves indi­
vtdual fixed seats, then such seats shall be 
located within a 50 ft (15 m) Viewing distance 
of the stage or playing area and shall have a 
complete View of the stage or playing area. 

4.33. 7• Tn• of Uatenln& Syatema. 
Asststtve ltstentng syst.ems (ALS) are intended 
t.o augment standard public address and audio 
systems by providing signals which can be re­
cetved. directly by persons wUh special receivers 
or their own heartng aids and which eliminate or 
.ft1ter background. rwtse. The type of asststtve 
listening system approprta.IJ! for a parttcular 
appltcatton depends on the charactertsttcs of 
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the settlng. the nature of the program. and the 
intended audience. Magnetic fnductton loops. 
trifra-red and rad.lo.frequency systems are types 
of listening systems which are appropriate for 
var1DUs appllcattons. 

4.34 Automated Teller Machines. 

4.34.1 General. Each machine required t.o be 
accessible by 4.1.3 shall be on an accessible 
route and shall comply wUh 4.34. 

4.34.2 Controls. Controls for user acttvatton 
shall comply wUh the requirements of 4.27. 

4.34.3 Clearances and Reach Range. 
Free standing or buat-tn units rwt havt:ng a clear 
space under them shall comply wUh 4.27.2 and 
4.27.3 and prolJtde for a parallel approach and 
both aforward and side reach t.o the unit allow­
ing a person tn a wheelchair t.o access the 
controls and dLspensers. 

4.34.4 Equlpnunatfor Persons with 
Vlsfon Impairments. Instructions and all 
frJ{ormattonfor use shall be made accessible t.o 
and independently usable by persons with 
vision tmpatrments. 

4.35 Dressing and Fitting Rooms. 

4.35.J General. Dressing andfttting rooms 
required to be accessible by 4.1 shall comply 
with 4.35 and shall be on an accessible route. 

4.35.2 Clear Floor Space. A clear floor 
space aJ.lowtng a person using a wheelchair t.o 
make a 180-degree tum shall be prolJtded In 
every accessible dressing room entered tlu'ough 
a swinging or sliding door. No door shall swing 
Into any part of the tumtng space. Turning space 
shall not be required In a private dressing room 
entered tlu'oU(lh a curtained opening at least 
32 In (815 mml wide if clear .floor space comply­
ing with section 4.2 renders the dressing room 
usable by a person using a wheelchair. 

4.35.3 IJoors. AU doors t.o accessible dressing 
rooms shall be In compliance wUh section 4.13. 

4.35.4 Bench. Every accessible dressing 
room shall have a 24 tn by 48 In (610 mm by 
1220 mml bench.fixed t.o the waU along the 
longer dtmenslDn. The bench shall be rrwunted 
17 In t.o 19 In (430 mm t.o 485 mml above the 

finish.floor. Clear floor space shall be provided 
alongside the bench t.o allow a person ustng a 
wheelchair t.o make a parallel transfer ont.o the 
bench. The structural strength of the bench and 
attaclunents shall comply wUh 4.26.3. Where 
Installed In coriJunctton wUh showers, swtmmtng 
pools, or other wet locations, water shall rwt 
accumulate upon the stuface of the bench and 
the bench shall have a slip-resistant surface. 

4.35.5 Jlfrror. Where mirrors are provided In 
dresstng rooms of the same use, then In an 
accessible dressing room. afull-length mirror, 
measuring at least 18 In wide by 54 In high 
(460 mm b!J 1370 mml. shall be mounted tn a 
position qffordtng a vtew t.o a person on the 
bench as well as t.o a person In a standing 
position. 

NOTE: Sections 4.1.1 through 4.1. 7 and 
sections 5 through 10 are different from ANSI 
Al 17.1 in their entirety and are printed in 
standard type. 

I 
- I 
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11.1 • General. Except as spectOed or modi­
fted in this sectlon, restaurants and cafeterias 
shall comply with the requirements of 4.1 to 
4.35. Where Oxed tables (or dining counters 
where food is consumed but there is no servtce) 
are provided. at least 5 percent, but not less 
than one, of the Oxed tables (or a portion of 
the dining counter) shall be accessible and 
shall comply with 4.32 as required In 4.1.3(18). 
In establishments where separate areas are 
designated for smoking and non-smoking 
patrons, the required number of accessible 
Oxed tables (or counters) shall be propor­
tlonally dl8trtbuted between the smoking and 
non-smoking areas. In new constructlon, and 
where practicable In alterations. accessible 
Oxed tables (or counters) shall be distributed 
throughout the space or facility. 

11.2 Coanten and Ban. Where food or 
drink is served at counters exceeding 34 in 
(865 mm) In height for consumption by cus­
tomers seated on stools or standing at the 
counter, a portion of the main counter which 
Is 60 In (1525 mm) In length minimum shall 
be provtded In compliance with 4.32 or servtce 
shall be available at accessible tables within 
the same area. 

36mln 
915 

F1g. ,3 
Food Serolce Unes 

a.o ae.taannu uul cafeterlu 

11.3 Acceu Alalea. AD accesatble ftxed 
tables shall be aoceaalble by means of an 
access aisle at least. 36 In (915 mm) clear 
between parallel edges of tables or between 
a wall and the table edges. 

11.4 DIDlq Areu. In new construcUon, all 
dln1ng areas, Including raised or sunken dining 
areas, loggias. and outdoor seating areas. shall 
be accesatble. In non-elevator buildings. an 
accesatble means of vertlcal access to the 
mazan1ne is not required under the followtng 
conditlons: 1) the area of mezzanine seating 
measures no more than 33 percent of the area 
of the total access8>le seattng area: 2) the same 
servtces and decor are provided In an acces­
sible space usable by the general public: and, 
3) the accessible areas are not restricted to 
use by people with dJsablllUes. In alteratlons, 
accessibility to raised or sunken dln1ng areas. 
or to all parts of outdoor seattng areas is not 

· required provtded that the same services and 
decor are provided In an accessible space 
usable by the general public and are not 
restrtcted to use by people with dJsablliUes. 

II.II J'ood Senlce Une•. Food servtce 
lines shall have a minimum clear width of 
36 In (915 mm), with a preferred clear width 
of 42 In (1065 mm) to allow passage around a 
person using a wheelchair. Tray slides shall be 
mounted no higher than 34 in (865 mm) above 
the floor (see Fig. 53). If self-service shelves 
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6.0 Medical Care FacWtl• 

are provided, at least 50 percent of each type 
must be within reach ranges specified In 4.2.5 
and 4.2.6. 

5.6 Tableware and Condiment Areas. 
Self-servtce shelves and dispensing devices 
for tableware, dishware. condiments, food 
and beverages shall be installed to comply 
with 4.2 (see Fig. 54). 

5. 7 Raised Platforms. In banquet rooms 
or spaces where a head table or speaker's 
lectern is located on a raJsed platfonn, the 
platfonn shall be accessible In.compliance 
with 4.8 or 4.11. Open edges of a raised plat­
fonn shall be protected by placement of tables 
or by a curb. 

5.8 Vending Machines and Other 
Equipment. Spaces for vending machines 
and other equipment shall comply with 4.2 
and shall be located on an accessible route. 

5.9 Quiet Areas. (Reserved). 

~ lllEDICAL CARE L FACILITIES. 

6.1 General. Medical care facilities Included 
In this section are those In which people re­
ceive physical or medical treatment or care and 
where persons may need assistance in respon­
ding to an emergency and where the period of 
stay may exceed twenty-four hours. In addition 
to the requirements of 4.1 through 4.35, medi­
cal care facilities and buildings shall comply 
with 6. 

( 1) Hospitals - general purpose hospitals, 
psychiatric facilities. detoxlflcation fac1lities -
Ai least 10 percent of patient bedrooms and 
toilets, and all public use and common use 
areas are required to be designed and con­
structed to be accessible. 

(2) Hospitals and rehabilitation facilities 
that specialf7.e In treating conditions that affect 
mobility, or units within either that spectalf7.e 
In treating conditlons that affect mobility- All 
patient bedrooms and toilets, and all public 
use and common use areas are required to be 
designed and constructed to be accessible. 
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(3) Long term care facilities, nursing homes 
- Ai least 50 percent of patient bedrooms 
and toilets, and all public use and common 
use areas are required to be designed and 
constructed to be accessible. 

(4) Alterations to patient bedrooms. 

(a) When patient bedrooms are being added 
or altered as part of a planned renovation of an 
entire wing, a department, or other discrete 
area of an existing medical fac1llty, a percent­
age of the patient bedrooms that are being 
added or altered shall comply with 6.3. The 
percentage of accessible rooms provided shall 
be conslStent With the percentage of rooms 
required to be accessible by the applicable 
requirements of 6.1(1), 6.1(2), or 6.1(3), until 
the number of accessible patient bedrooms In 
the facility equals the overall number that 
would be requ~d if the facility were newly 
constructed. (For example, 1f 20 patient bed­
rooms are being altered in the obstetrics 
department of a hospital, 2 of the altered rooms 
must be made accessible. If, within the same 
hospital, 20 patient bedrooms arc being altered 
In a unit that spectalf7.es In treating mobility 
lmpalnnents, all of the altered rooms must be 
made accessible.) Where toilet/bath rooms are 
part of patient bedrooms which are added or 
altered and required to be accessible. each 
such patient toilet/bathroom shall comply 
with 6.4. 

(b) When patient bedrooms are being added 
or altered lndMdually, and not as part of an 
alteration of the entire area, the altered patient 
bedrooms shall comply with 6.3, unless either. 
a) the number of accessible rooms provided In 
the department or area containing the altered 
patient bedroom equals the number of acces­
sible patient bedrooms that would be required 
1f the percentage requirements of 6.1( 1), 6.1(2), 
or 6.1 (3) were applied to that department or 
area: or b) the number of accessible patient 
bedrooms In the facll1ty equals the overall 
number that would be required jf the facll1ty 
were newly constructed. Where toilet/bath­
rooms are part of patient bedrooms which 
are added or altered and required to be acces­
sible, each such toilet/bathroom shall comply 
with 6.4. 
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8.2 EDtrancea. At least one accesslble 
entrance that compltes with 4.14 shall be 
protected from the weather by canopy or 
roof overhang. Such entrances shall Incorpo­
rate a passenger loading 7.0ne that compltes 
with 4.6.6. 

8.3 Patient Bedrooma. Provide accesslble 
patient bedrooms In compliance with 4.1 
through 4.35. Accessible patient bedrooms 
shall comply with the following: 

(1) Each bedroom shall have a door that 
complies with 4.13. 

EXCEPilON: Entry doors to acute care hospi­
tal bedrooms for In-patients shall be exempted 
from the requirement In 4.13.6 for maneuver­
ing space at the latch side of the door lf the 
door ls at least 44 In (1120 nun) wide. 

(2) Each bedroom shall have adequate space 
to provide a maneuvering space that complies 
with 4.2.3. In rooms with 2 beds, it ls prefer­
able that this space be located between beds. 

(3) Each bedroom shall have adequate 
space to provide a mln1mum clear floor space 
of 36 In (915 mm) along each side of the bed 
and to provide an accesslble route complying 
with 4.3.3 to each side of each bed. 

8.4 Patient Toilet Rooma. Where toilet/ 
bath rooms are provided as a part of a patient 
bedroom, each patient bedroom that ls required 
to be accessible shall have an accessible toilet/ 
bath room that complies with 4.22 or 4.23 and 
shall be on an accessible route. p BUSINESS AND 

MERCANTILE. 

7 .1 General. In addition to the requirements 
of 4.1 to 4.35, the design of all areas used for 
business transactions with the public shall 
comply with 7. 

7.0 Bmlne.. and Mercantile 

7.2 Sales and 8enlce Counten, 
Teller \Vbulcnn, Information 
Counten. 

( 1) In department stores and miscellaneous 
retall stores where counters have cash registers 
and are provided for salc8 or distribution of 
goods or servtces to the public. at least one of 
each type shall have a portion of the counter 
which Is at least 36 In (915 mm) In length with 
a maximum height of 36 In (915 mm) above the 
Onlsh floor. It shall be on an accesslble route 
cmnplytng with 4.3. The accessible counters 
must be dispersed throughout the building or 
facility. In alterations where it ls technically 
lnfeaslble to provide an accessible counter, an 
auxiliary counter meeting these requirements 
may be provided. 

(2) At ticketing counters. teller stations ln 
a bank. regtstratlon counters ln hotels and 

· motels, box office ticket counters, and other 
counters that may not have a cash reglSter 
but at which goods or services are sold or 
distributed, either. 

U) a portion of the main counter which 
ls a mlnlmum of 36 ln (915 mm) ln length 
shall be provided with a maximum height of 
36 ln (915 mm): or 

(ll) an auxlllary counter with a maximum 
height of 36 ln (915 mm) ln close proxfmJty to 
the main counter shall be provided; or 

(W) equivalent facilltation shall be pro­
vided (e.g., at a hotel registration counter, 
equivalent facilitation might consist of: 
( 1) provlslon of a folding shelf attached to the 
main counter on which an lndMdual with 
dlsabilltles can write, and (2) use of the space 
on the side of the counter or at the concierge 
desk, for handing materials back and forth). 

All accesslblc sales and service coun­
ters shall be on an accessible route complying 
with 4.3. 

(3)• Asslstlve Ustenlng Devices. (Resetved) 
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8.0 Ubrarlea 

62 

7.s• Check-out Aisles. 

( 1) In new construction, accessible check-out 
aisles shall be provided ln confonnance with 
the table below: 

Total Cbeck-out 
Alai.ea of 

Each Dealp 

1-4 
5-8 
8-15 

over 15 

llbdmam Kamber 
of AcceMlbJ• 

Cbeck-out AWea 
(of each deellDJ 

1 
2 
3 

3, plus 20% of 
additlonal aisles 

EXCEPTION: In new construction, where the 
selling space ls under 5000 square feet, only 
one check-out aisle ls required to be accessible. 

EXCEPTION: In alterations, at least one check­
out aisle shall be accessible ln facilities under 
5000 square feet of selling space. In facilities 
of 5000 or more square feet of selling space, 
at least one of each design of check-out aisle 
shall be made accessible when altered until 
the number of accessible check-out aisles of 
each design equals the number required ln 
new construction. 

Examples of check-out aisles of dUTerent 
·design" include those which are speclfically 
designed to serve different functions. Different 
•design" includes but ls not Umlted to the 
following features - length of belt or no belt: or 
permanent slgnage designating the aisle as an 
express lane. 

(2) Clear aisle width for accessible check-out 
aisles shall comply with 4.2.1 and maxtmum 
adjolnlng counter height shall not exceed 38 ln 
(965 mm) above the finish floor. The top of the 
Up shall not exceed 40 ln (1015 mm) above the 
Rnlsh floor. 

(3) Slgnage identlfytng accessible check-out 
aisles shall comply with 4.30. 7 and shall be 
mounted above the check-out aisle ln the same 
location where the check-out number or type of 
check-out ls displayed. 

7 .4 Security Bollards. Any device used 
to prevent the removal of shopping carts from 
store premlses shall not prevent access or 
egress to people ln wheelchairs. An alternate 

entry that ls equally convenient to that 
provided for the ambulatory population ls 
acceptable. 

I s. j LmRARIES. 

8.1 General. In addition to the require­
ments of 4.1 to 4.35, the design of all pubUc 
areas of a library shall comply with 8, includ­
ing reading and study areas, stacks, reference 
rooms, reserve areas, and special facilities or 
collections. 

8.2 Reading and Study Areas. At least 
5 percent or a mln1mum of one of each element 
of fixed seating, tables, or study carrels shall 
comply with 4.2 and 4.32. Clearances between 
fixed accessible tables and between study 
carrels shall comply with 4.3. 

8.3 Check-<>ut Areas. At least one lane at 
each check-out area shall comply with 7.2(1). 
Any traffic control or book security gates or 
turnstlles shall comply with 4.13. 

8.4 card catalogs and Magutne 
Displays. Mlnimum clear aisle space at 
card catalogs and magazine displays shall 
comply with Fig. 55. Maximum reach height 
shall comply with 4.2, with a height of 48 ln 
(1220 mm) preferred irrespective of approach 
allowed. 

8.5 Stacks. MlnJmum clear aisle width 
between stacks shall comply with 4.3, with a 
mln1mum clear aisle width of 42 ln (1065 mm) 
preferred where possible. Shelf height ln stack 
areas ls unrestrlcted (see Fig. 56). 

• I 

I 

.. 
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36min 
915 

Fig. !55 
Card Catalog 

36mln 
915 

Fig. 56 
Stacks 

9.0 Acceulble Tnulent Lodging 

~ ACCESSIBLE TRANSIENT 
LODGING. 

(1) Except as specified In the spedal techni­
cal provisions of this section, accessible tran­
sient lodging shall comply with the applicable 
requirements of 4.1 through 4.35. Transient 
lodging Includes facilities or portions thereof 
used for sleeping accommodations, when not 
classed as a mecUcal care facility. 

9.1 Hotels, Motels, Inna, Boarding 
Houaea, Dormltorlea, Reaorta and 
Other SlmlJar Place• of Tranalent 
Lodging. 

9.1.1 General. All public use and common 
use areas are required to be designed and 
constructed to comply with section 4 
(Accessible Elements and Spaces: Scope 
and Technical Requirements). 

EXCEPTION: Sections 9.1 through 9.4 do 
not apply to an establishment located within 
a building that contains not more than five 
rooms for rent or hire and that 1s actually 
occupied by the proprietor of such establish­
ment as the residence of such proprietor. 

9.1.2 Acceulble Unite, Sleeping Rooms, 
and Suites. Accessible sleeping rooms or 
suites that comply with the requirements of 
9.2 (Requirements for Accessible Units. Sleep­
ing Rooms, and Suites) shall be provided in 
conformance with the table below. In addi­
tion, In hotels, of 50 or more sleeping rooms 
or suites, additional accessible sleeping rooms 
or suites that Include a roll-In shower shall 
also be provided In conformance with the table 
below. Such accommodations shall comply 
with the requirements of 9.2. 4.21. and Figure 
57(a) or (b). 
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9.1.3 Sleeplq AccommodaUom for Penom with Bearlq lmpalrmeata 

1llllllllllU-1 
: ~ 

:..---, : 
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'E 
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: .................................. 1---

I 60m1n I 1220 

(a) 

.5 c 
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36 
16 min 915 

330 I 

(b) 

Fig. 57 
Roll-In Shower with Folding Seat 

Namberal Acoeulble Roomawltb 
Rooma Rooma Roll-In Showen 

1 to 25 l 
26 to 50 2 
51 to 75 3 l 
76 to 100 4 l 

101 to 150 5 2 
151 to 200 6 2 
201 to 300 7 3 
301 to 400 8 4 
401 to 500 9 4 plus one for each 

50 l to 1000 2% of total 
1001 and over 20 plus l for 

each 100 
over 1000 

additional 100 
over400 

9.1.3 Sleeplq AccommodaUom for 
Penom with BearlDC lmpalrmeata. 
In addition to those accessible sleeping rooms 
and suites required by 9.1.2, sleeping rooms 
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and suites that comply with 9.3 (Visual Alanna, 
Notlflcatlon Devices, and Telephones) shall be 
provided in confol1Il8.nce with the following 
table: 

Namberof 
Elementa 

l to 25 
26 to 50 
51 to 75 
76 to 100 

101 to 150 
151 to 200 
201 to 300 
301 to 400 
401 to 500 
501 to 1000 

1001 and over 

Acceulble 
Elemeata 

1 
2 
3 
4 
5 
6 
7 
8 
9 

2% of total 
20 plus l for 

each 100 over 1000 

. 
I 
I 
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9.2 Requirements for Accesalble Units. Sleeplq Rooms and Suites 

9.1.4 a ••• of Sleeplq 
AccommodaUom. 

( 1) In order to provide persons with dis­
abilities a range of options equivalent to those 
avaJlable to other persons served by the facility, 
sleeping rooms and suites required to be acces­
sible by 9.1.2 shall be dispersed among the 
various classes of sleeping accommodatlons 
available to patrons of the place of transient 
lodging. Factors to be considered include room 
si7.c, cost, amenities provided, and the number 
of beds provided. 

(2) Equivalent Facilitatlon. For purposes 
of this sectlon, it shall be deemed equivalent 
facilitation if the operator of a facility elects to 
limit constructlon of accessible rooms to those 
Intended for multlple occupancy, provided that 
such rooms are made available at the cost of 
a single-occupancy room to an individual with 
disabilities who requests a single-occupancy 
room. 

9.1.5. AlteraUom to Accesalble Units. 
Sleeplq Rooma. and Sultn. When sleep­
ing rooms are being altered in an existing 
facility, or portlon thereof, subject to the 
requirements of this sectlon, at least one 
sleeping room or suite that complies with the 
requirements of 9.2 (Requirements for Acces­
sible Units, Sleeping Rooms, and Suites) shall 
be provided for each 25 sleeping rooms, or 
fraction thereof, of rooms being altered until 
the number of such rooms provided equals the 
number required to be accessible with 9.1.2. 
In addition. at least one sleeping room or suite 
that complies with the requirements of 9.3 
(Visual Alanns, Not.Ulcation Devices, and 
Telephones) shall be provided for each 25 
sleeping rooms, or fraction thereof, of rooms 
being altered untll the number of such rooms 
equals the number required to be accessible 
by9.l.3. 

9.2 Requlrementa for Accessible Units. 
Sleepm, Roome and Suites. 

9.2.1 General. Units, sleeping rooms, and 
suites required to be accessible by 9.1 shall 
comply with 9.2. 

9.2.2 Minimum Requirements. An acces­
sible unit, sleeping room or suite shall be on an 

accessible route complying with 4.3 and have 
the following accessible elements and spaces. 

I 1) Accessible sleeping rooms shall have a 
36 in (915 mm) clear width maneuvering 
space located along both sides of a bed, except 
that where two beds are provided, this require­
ment can be met by providing a 36 in (915 mm) 
wide maneuvering space located between the 
two beds. 

(2) An accessible route complying with 4.3 
shall connect all accessible spaces and ele­
ments, including telephones, within the unit, 
sleeping room, or suite. This is not intended to 
require an elevator in multi-story units as long 
as the spaces ldentlfied in 9.2.2(6) and (7) are 
on accessible levels and the accessible sleeping 
area is suitable for dual occupancy. 

(3) Doors and doorways designed to allow 
passage into and within all sleeping rooms. 
suites or other covered units shall comply 
with 4.13. 

(4) If fixed or built-in storage facilities such 
as cabinets, shelves, closets, and drawers are 
provided in accessible spaces, at least one of 
each type provided shall contain storage space 
complying with 4.25. Additional storage may 
be provided outside of the dimensions required 
by 4.25. 

(5) All controls in accessible units, sleeping 
rooms, and suites shall comply with 4.27. 

(6) Where provided as part of an accessible 
unit, sleeping room. or suite. the following 
spaces shall be accessible and shall be on an 
accessible route: 

(a) the living area. 

(b) the dining area. 

(c) at least one sleeping area. 

(d) patios, terraces, or balconies. 

EXCEPTION: The requirements of 4.13.8 
and 4.3.8 do not apply where it is necessary to 
utilize a higher door threshold or a change in 
level to protect the integrity of the unit from 
wind/water damage. Where this exception 
results in patios, terraces or balconies that are 
not at an accessible level. equivalent facilitation 
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9.3 Vlaaal Aluma, NotUlcatlon Devtcem and Telephona 

shall be provided. (E.g., equivalent facilitation 
at a hotel patio or balcony might conssst of 
providing raised decking or a ramp to provide 
accessibility.) 

(e) at least one full bathroom (1.e., one 
with a water closet, a lavatory, and a bathtub 
or shower). 

(t) tf only half baths are provided, at least 
one half bath. 

(g) carports, garages or parking spaces. 

(7) Kitchens, Kitchenettes, or Wet Bars. 
When provided as accessory to a sleeping room 
or suite, kitchens, kitchenettes, wet bars, or 
similar amen1tles shall be accessible. Clear 
floor space for a front or parallel approach to 
cabinets, counters, sinks, and appllances shall 
be provided to comply with 4.2.4. Countertops 
and sinks shall be mounted at a maximum 
height of 34 In (865 mm) above the floor. At 
least fifty percent of shelf space In cabinets or 
refngerator /fref%ers shall be within the reach 
ranges of 4.2.5 or 4.2.6 and space shall be 
designed to allow for the operation of cabinet 
and/ or appliance doors so that all cabinets 
and appliances are accessible and usable. 
Controls and operating mechanisms shall 
comply with 4.27. 

(8) Sleeping room accommodations for 
persons with hearing Impairments required by 
9.1 and complying with 9.3 shall be provided 
In the accessible sleeping room or suite. 

9.3 Visual Alarma, Notification 
Devices and Telephone1. 

9.3.1 General. In sleeping rooms required 
to comply with this section, awdlJary Visual 
alanns shall be provided and shall comply with 
4.28.4. Visual notfflcat10n devices shall also be 
provided In units, sleeping rooms and suites to 
al ;rt room occupants of Incoming telephone 
calls and a door knock or bell. Notification 
devices shall um. be connected to auxilJary 
visual alarm signal appliances. Permanently 
Installed telephones shall have volume controls 
complying with 4.31.5: an accessible electrical 
outlet within 4 ft (1220 mm) of a telephone 
connection shall be provided to facilitate the 
use of a text telephone. 
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9.3~2 Equivalent FaclUtatlon. For pur­
poses of tlUs section, equivalent facilitation 
shall Include the Installation of electrical 
outlets (including outlets connected to a 
facility's central alarm system) and telephone 
wiring In sleeping rooms and suites to enable 
persons with hearing Impairments to uttlJze 
portable visual alarms and communication 
devices provided by the operator of the facility. 

9.4 Other Sleeping Rooms and 
Suite•. Doors and doorways designed to allow 
passage into and within all Sleeping units or 
other covered units shall comply with 4.13.5. 

9.5 Tramlent Lodging In Homeless 
Shelten, Halfway Houses, Transient 
Group Home•, and Other Social 
Service Establishments. 

9.5.1 New Coutructlon. In new construc­
tlon all publJc use and common use areas are 
required to be designed and constructed to 
comply with section 4. At least one of each type 
of amenity (such as washers. dryers and simi­
lar equipment Installed for the use of occu­
pants) In each common area shall be accessible 
and shall be located on an accessible route to 
any accessible unit or sleeping accommodation. 

EXCEPI10N: Where elevators are not provided 
as allowed In 4.1.3(5). accessible amenities are 
not required on inaccessible floors as long as 
one of each type is provided In common areas 
on accessible floors. 

9.~.2 Alteratlou. 

( 1) Social servtce establishments which are 
not homeless shelters: 

(a) The provtsions of 9.5.3 and 9.1.5 shall 
apply to sleeping rooms and beds. 

(b) Alterat10n of other areas shall be con­
sistent with the new construction provisions 
of9.5.l. 

(2) Homeless shelters. If the following ele­
ments are altered, the following requirements 
apply: 
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10.0 TramportaUoa l'aclllUes 

(a) at least one public entrance shall allow a ~ TRANSPORTATION peraon with mobility tmpaJnnents to approach, 
enter and exit Including a mlnJmum clear door FACILITIES. (Reserved). 
wklth of32 In (815 mm). 

(b) sleeping space for homeless persons as 
provided In the scoping provisions of 9.1.2 
shall Include doors to the sleeping area with a 
minimum clear wklth of 32 In (815 mm) and 
maneuvering space around the beds for per-
sons with mobility bnpalrments complying 
with 9.2.2(1). 

(c) at least one toilet room for each gender 
or one urusex toilet room shall have a mini-
mum clear door width of 32 In (815 mm). 

• mlnJmum tuming space complying with 4.2.3, 
one water closet complying with 4.16, one 
lavatory complying with 4.19 and the door shall 
have a privacy latch: and, If provided, at least 
one tub or shower shall comply with 4.20 or 
4.21, respectively. 

(d) at least one common area which a 
peraon with mobility tmpalnnents can 
approach, enter and exit Including a mini-
mum clear door width of 32 In (815 mm). 

(e) at least one route connecting elements 
(a), (b), (c) and (d) which a person with mobility 
lmpalnnents can use Including mlnJmum clear 
wklth of 36 In (915 mm), passing space com-
plying with 4.3.4, tuming space complying with 
4.2.3 and changes In levels complying with 
4.3.8. 

(Q homeless shelters can comply with the 
provisions of (a)-(e) by providing the above 
elements on one accessible floor. 

9.15.S. Acceulble SleeplDC 
AccommodaUom ID New ComtrucUon. 
Accessible sleeping rooms shall be provided In 
conformance with the table In 9.1.2 and shall 
comply with 9.2 Accessible Units, Sleeping 
Rooms and Suites (where the Items are pro-
vtded). Additional sleeping rooms that comply 
with 9.3 Sleeping Acconunodattons for Persons 
with Hearing Impairments shall be provided In 
conformance with the table provided In 9.1.3. 

In facilities with mulU-bed rooms or spaces, 
a percentage of the beds equal to the table 
provided In 9.1.2 shall comply with 9.2.2(1). 
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APPENDIX 

This appendix contains matertaLs of an advi­
sory nature and provides additional information 
that should help the reader to understand the 
minimum requirements of the guideltnes or to 
design buildings or facilities for greater accessi­
bility. The paragraph numbers correspond to 
the sections or paragraphs of the guideltne to 
which the material relates and are therefore 
not consecutive (for example, A4.2. l contains 
additional information relevant to 4.2.1). Sec­
tions of the gutdeltnes for which additional 
material appears in this appendix have been 
indicated by an asterisk. Nothing tn this appen· 
dtx shall in any way obvtate any obltgatton to 
comply with the requirements of the guideUnes 
itself. 

A2.2 Equiualent Facilitation. Specific 
examples qf equl.valentfactltta.tton arefound tn 
thefoUowtnQ sections: 

4.l.6{3)(c) 
4.31.9 
7.2 

9.1.4 

9.2.2{6){d) 

Elevators in Alterations 
Text Telephones 
Sales and Service 
Counters, Teller Windows, 
lriformatton Counters 
Classes of Sleeping 
Accommodations 
Requtrements for Accessible 
Untts, Sleeping Rooms, and 
Suttes 

A4.1.1 Application. 

A4.1.1(3]Areas Used OnlJI by Employees 
as Work Areas. Where there are a sertes of 
Individual work stations of the same type (e.g., 
laboratories, serotce cowtters. ticket booths), 
596, but not less than one. of each type of work 
station should be constructed so that an tndt­
vfdual with dlsabUtttes can maneuver wtthin 
the work st.attons. Rooms housing tndtvfdual 
qfftces in a typical olftce buUding must meet the 
requirements of the guidelines concerning doors. 
accessible routes. etc. but do not need to allow 
for maneuvering space around tndtvtdual desks. 
Modlftcattons required to permit maneuvering 
wllhtn the work area may be accompltshed as 
a reasonable accommodation to Individual 
employees with dtsabtltttes under Tttle I of the 
ADA. Consideration should also be given to 
placing shelves in employee work areas at a 

Appendix 

corwentent hetghtfor accesstbUtty or tnsta.Uing 
commerctall.y avaflabl.e shelving that ts acf/ust· 
able so that reasonable accommodattons can 
be made in the future. 

if work sta.ttons are made accessible they 
should comply with the applicable provtstons 
of 4.2 through 4.35. 

A4.1.2 Accessible Sites and Exterior 
Facilities: New Construction. 

A4.J.2(1JleJ Valet Parking. Valetparktng ts 
not always usable by fndivfduals with dtsabUt· 
ties. For instance. an tndivldual may use a type 
of vehicle controls that render the regular con· 
trots tnoperable or the driver's seat tn a van may 
be removed. In these sttuattons, another person 
cannot park the vehicle. It ts recommended that 
some self-parktn(I spaces be provided. at valet 
parktn(lfacQ.Utesfor tndtvlduals whose vehicles 
cannot be parked by another person and that 
such spaces be located on an accessible route 
to the entrance qf the facility. 

A4.1.3 Accessible Buildings: New 
Construction. 

A4. J .3(1J} Only full passenger elevators are 
covered by the accessfbUtty provisions Qf 4.1 O. 
Mat.ertals and equipment hotsts, jrefght eleva· 
tors not intended.for passenger use, dumbwatt· 
ers, and construction elevators are not ci:>vered 
by these guidelines. if a butldtng ts exempt from 
the elevator requirement tt ts not necesscuy to 
provide a plaiform lfft or other means of verttcal 
access in lieu of an elevator. 

Under Exception 4, plaiform lfft.s are allowed 
where existing condtttons make tt impractical 
to tnsta.U a ramp or elevator. Such condtttons 
generally occur where tt ts essenttal. to provide 
access to small ratsed or lowered areas where 
space may not be available for a ramp. Ex· 
amples Include, but are not limited to, ratsed 
pharmacy plaiforms, commerctal. olftces raised 
above a sales .floor, or rad.to and news booths. 

A4. J .3(9] Supervtsed automatic sprinkler 
systems have buUt in signals for monitoring 
fealures qf the system such as the opening and 
closing of water control valves. the ])OWer sup­
plies for needed pumps, water tank levels, and 
for tndlcattng condtttons that wtU tmpatr the 
satisfactory operation of the sprinkler system. 

Al 
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A4.2 Space Allowancu and Reach Ranges 

Because qfthese monttortngfeatures, super­
vtsed automatic sprinkler S!JStems have a hloh 
level of sat;Uifactory perfomwnce and response 
to flre condlttons. 

A4. J .3(1 OJ if an odd nwnber of drtnktng 
fountains ts provided on a.floor, the requirement 
tn 4.l.3(10)(b) may be met by rowu:Ung down 
the odd number to an even number and calcu­
lating 5<116 of the even number. When more than 
one drtnktngfountaJn on a.floor ts required to 
comply wtth 4.15, those fountains should be 
dispersed to allow wheelchair users convenient. 
access. For example, tn a large facilUy such as 
a convention center that has water fountains at 
several locations on a.floor, the accessible water 
fountains should be located so that wheelchair 
users do not have to travel a greater distance 
than other people to use a drtnktng fountain. 

A4.1.3(17lbJ In addUton to the requtrements qf 
secttan 4.1.3( l 7){b), the tnstallatton of addtttonal 
uolwne controls .fs encouraged. Volume controls 
may be installed on any telephone. 

A4.1.3(19la} Readily removable or folding 
seating unUs may be installed tn Ueu of provfd.­
tng an open space for wheelchatr users. Folding 
seating untts are usually tu'oftxed seats that 
can be easily folded tnto a.fixed center bar to 
allow for one or two open spaces for wheelchair 
users when necessary. These untts are more 
easQ.y adapted than removable seats which 
generally require the seat to be removed in 
advance by the facUUy management 

Either a sign or a marker placed on sealing wtth 
removable or folding arm rests is required by 
this sectton. Consideration should be gtvenfor 
ensuring fd.entiflcatton of such seats in a dark­
ened theater. For example, a marker which 
contrasts (ltght on dark or dark on ltght) and 
which al.so re.fleets light could be placed on the 
sfd.e of such sealing so as to be vtslble in a 
lighted audUOrtum and al.so to re.fleet ltghtjrom 
ajlashltghL 

A4.1.6 Accessible Buildings: 
Alterations. 

A4.1.6(1lhJ When an entrance is being 
aUered. U ts preferable that those entrances 
being altered be made accessible to the extent 
feasible. 

A2 

A4.2 Space Allowances and Reach 
Ranges. 

A4.2.1 Wheelcbalt Pasrlale Width. 

( 1) Space Requtrements for Wheelchairs. 
Many persons who use wheelchairs need a 
30 In (760 mm) clear opening width for door­
ways. gates. and the Uke, when the latter are 
entered head-on. If the person ls unfamiliar 
with a building. if competing traffic ls heavy, 
if sudden or frequent movements are needed, 
or if the wheelchair must be turned at an 
opening. then greater clear widths are needed. 
For most situations. the addition of an Inch of 
leeway on either side ls sufficient. Thus, a 
m.ln1mum clear width of 32 In (815 mm) will 
provide adequate clearance. However, when 
an opening or a restriction In a passageway is 
more than 24 In (610 mm) long, lt ls essentially 
a passageway and must be at least 36 In 
(915 mm) wide. 

(2) Space Requirements for Use of Walking 
Aids. Although people who use walking aids 
can maneuver through clear Width openlngS 
of 32 In (815 mm), they need 36 ln (915 mm) 
wide passageways and walks for comfortable 
gaits. Crutch Ups, often extending down at a 
wide angle, are a hazard ln narrow passage­
ways where they might not be seen by other 
pedestrians. Thus, the 36 In (915 mm) width 
provides a safety allowance both for the person 
wUh a dtsabUtty and for others. 

(3) Space Requirements for Passing. Able­
bodied persons In winter clothing. walking 

c e 

Fig. Al 
Minimum Passage Width for One Wheelchair 

and One Ambulatory Person 
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1985 

Fig. A2 
Space Needed for Smooth U· Tum In a Wheelchair 

J 
a ILi 

NOTE: Footrests may extend further for tall people 

Fig. A3 
Dimensions of Adult-Sized Wheelchairs 

A4.2 Space Allowances and Reach Ranees 

straJght ahead with arms swinging, need 
32 in (815 mm) of width, which includes 2 in 
(50 mm) on either side for sway, and another 
1 in (25 mm) tolerance on either side for clear­
ing nearby objects or other pedestrians. AJmost 
all wheelchair users and those who use walk· 
1ng aids can also manage within this 32 in 
(815 mm) width for short distances. Thus, two 
streams of traffic can pass in 64 in (1625 mm) 
in a comfortable flow. Sixty inches (1525 mm) 
provides a mln1mum width for a somewhat 
more restricted flow. If the clear width ls less 
than 60 in (1525 mm), two wheelchair users 
will not be able to pass but will have to seek 
a wider place for passing. Forty-eight inches 
(1220 mm) is the minimum width needed for 
an ambulatory person to pass a nonambu· 
latory or semi-ambulatory person. Within 
this 48 in (1220 mm) width, the ambulatory 
person will have to twist to pass a wheelchair 
user. a person with a service animal. or a 

24 7 7 24 

t t 
30 

t 

t t 

Fig. A3 (a) 

A3 
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A4.3 Acceulble Route 

semi-ambulatory person. There will be little 
leeway for swaying or missteps (see Fig. Al). 

A4.2.3 Wheelchair TumlnC Space. 
These guidelines specify a mtnJmum space of 
60 In (1525 mm) diameter or a 60 tn by 60 tn 
(1525 nvn by 1525 mm) T-shaped space for a 
pivoting 180-degree tum of a wheelchair. This 
space Is usually satisfactory for turning 
around, but many people will not be able to 
tum Without repeated tries and bumping Into 
surrounding objects. The space shown In 
Fig. A2 wtll allow most wheelchair users to 
complete U-tums without dtfllculty. 

A4.2.4 Clear noor or Ground Space for 
Wbeelchaln. The wheelchair and user shown 
In Fig. A3 represent typical dimensions for a 
large adult male. The space requirements In 
this guideline are based upon maneuvering 
clearances that will accommodate most wheel­
chairs. Fig. A3 provides a unifoim reference for 
design not covered by this guideline. 

A4.2.5 & A4.2.6 Reach. Reach ranges for 
persons seated tn wheelchairs may be further 
clarf/fed by Ftg. A3(aJ. These drawtn{ls approxt­
mate tn the plan view the triformatton shown In 
Ftg. 4, 5. and 6. 

A4.3 Acce••lble Route. 

M.3.1 General. 

(I) Travel Distances. Many people with 
mob111ty Impairments can move at only very 
slow speeds: for many, traveling 200 ft (61 m) 
could take about 2 minutes. ThiS assumes a 
rate ofabout 1.5 ft/a (455 mm/a) on level 
ground. It also assumes that the traveler 
would move continuously. However, on trips 
over 100 ft (30 m), disabled people are apt to 
rest frequently, which substantially Increases 
their trip times. Resting periods of 2 minutes 
for every 100 ft (30 m) can be used to estimate 
travel ttmes for people with severely 11mited 
stamina. In Inclement weather, slow progress 
and resting can greatly Increase a disabled 
person's exposure to the elements. 

(2) Sites. Level. Indirect routes or those with 
running slopes lower than 1:20 can sometimes 
provide more convenience than direct routes 
with maximum allowable slopes or with ramps. 

A4 

· .. .. 

·:.:"······ .. ·· .. .. .. 

····~:.::: 
. . .. 

········ 
Fig. A4 

Cane Technique 

A4.3.10 ICIJ'9U. Because people wtth dis­
abilities may visit, be employed or be a resident 
In any building. emergency management plans 
with specific provisions to ensure their safe 
evacuation also play an essential role In fire 
safety and life safety. 

A4.3.11.3 Stairway Width. A 48 inch 
( 1220 mm) wide exU statn.vay ts needed to 
allow assisted evacuation (e.g., carrying a 
person tn a wheelchair) wUJwut encroaching 
on the exit pathfor ambulatory persons. 

35677 



35678 Federal Register I Vol. 56, No. 144 / Friday, July 26, 1991 / Rules and Regulations 

A4.3.J J .4 TwcHucl&I Communication. It ts 
essentfal that emergency commwttcatton not be 
dependent on voice commwttcattons alone be­
cause the sqfety of people wUh hearing or 
speech tmpainnents could beJeopardtzed.. The 
vtstble signal requirement could be satts.fted 
wUh somethlng as stmpl.e as a button in the 
area of rescue asststance that lights, tndtcattng 
that help ts on the way, when the message ts 
answered at the point of entry. 

A4.4 Protruding Objects. 

A4.4. l Genenl. 5erolce animals are trained 
to recognJze and avoid hazards. However, most 
people with severe Impairments of vision use 
the long cane as an a.id to mobility. The two 
principal cane techniques are the touch tech­
nique, where the cane arcs from side to side 
and touches points outside both shoulders; 
and the diagonal technique, where the cane 
is held in a stationary position diagonally 
across the body with the cane Up touching or 
just above the ground at a point outside one 
shoulder and the handle or grtp extending to 
a point outside the other shoulder. The touch 
technique is used primarily in uncontrolled 
areas, while the diagonal technique is used 
prtmartly in certain limited. controlled, and 
famlliar environments. Cane users are often 
trained to use both techniques. 

Potential hazardous objects are noticed only 
if they fall within the detection range of canes 
(see Fig. A4). Visually Impaired people walking 
toward an object can detect an overhang if 
its lowest surface is not higher than 27 in 
(685 mm). When walking alongside protruding 
objects. they cannot detect overhangs. Since 
proper cane and service antmal techniques 
keep people away from the edge of a path or 
from walls, a sJJght overhang of no more than 
4 in ( 100 mm) is not hazardous. 

A4.5 Ground and Floor Surfaces. 

A4.S. l General. People who have dW'fculty 
walkfrlg or maintaining balance or who use 
crutches, canes, or walkers. and those with 
restricted gaits are particularly sensitive to 
slipping and tripping hazards. For such people, 
a stable and regular surface is necessary for 
safe walking, particularly on stairs. Wheel­
chairs can be propelled most easily on surfaces 
that are hard. stable, and regular. Soft loose 

A4.S Ground and noor Surfaces 

surfaces such as shag carpet, loose sand or 
gravel, wet clay, and Irregular surfaces such 
as cobblestones can Significantly Impede 
wheelchair movement. 

Slip resistance is based on the frictional force 
necessaiy to keep a shoe heel or crutch Up 
from slipping on a walking surface under 
conditions likely to be found on the surface. 
While the 4unamtc coelflctent of ,frlctton during 
walkinQ varies tn a complex and non-Wlifonn 
way, the Mat1' coefficient of .friction. which can 
be measured tn several ways, provides a close 
approxtma.tton of the slip reststance of a surface. 
Contrary to popular belief. some slippage ts 
necessgru to walktnQ. especially for persons 
wUh restricted gaits: a truly "non-slip· surface 
could not be negotiated. 

The OccupatiDnal Safety and Health Admini­
stration recommends that walking surfaces 
have a static coejJlctent of frlctiDn of 0.5. A 
research prQ}ect sponsored by the Architectural 
and Transportatton Barriers Compliance Board 
(Access Board) conducted tests wUh persons 
with dtsabQttfes and concluded that a higher 
coefficient of .friction was needed by such per­
sons. A static coefficient of ,frlctton of 0.6 ts 
recommended.for accessible routes and 0.8 
for ramps. 

It ts recognized that the coefficient of frtctiDn 
varies considerably due to the presence of 
contaminants, water, floor ftnishes, and other 
factors not under the control of the designer or 
buQder and not subject to design and construc­
tion guidelines and that compliance would be 
dt[/1cult to measure on the buUd.ing site. Never­
theless, many comnwn building matertals 
suitable for .flooring are now labeled wUh trifor­
matton on the static coefficient of .friction. While 
it may not be possible to compare one product 
dtrectly wUh another, or to guarantee a con­
stant measure, buUders and designers are 
encouraged to specify materials wUh approprt­
ate values. As more products Include trlfonna­
tton on slip reststance, improved wtifonntty in 
measurement and spec{ftcatton ts likely. The 
Access Board's ad.vtsory guidelines on Slip 
Reststant Surf aces provides addl.ttonal trlfor­
matton on thts swvect. 

Cross slopes on walks and ground or floor 
surfaces can cause considerable difllculty in 
propelling a wheelchair in a straight line. 
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A4.6 Parldq and Puaen1er Loadlnl Zonea 

A4.ll.3 CUpet. Much more needs to be done 
In developing both quantltatlve and qualitative 
criteria for carpettng (I.e., problems associated 
with texture and weave need to be studied). 
However, certaJn functional charactertstJcs 
are well established. When both carpet and 
paddJng are used, it IS desirable to have mlnl­
mum movement (preferably none) between the 
floor and the pad and the pad and the carpet 
which would allow the carpet to hump or warp. 
In heavily trafficked areas, a thick, soft (plush) 
pad or cushion, partlcularly 1n comblnatton 
with long carpet pile, makes it dlftlcult for 
lndMduals 1n wheelchairs and those with 
other ambulatory dlsabilltles to get about. 
Flrm carpetlng can be achieved through 
proper selectton and comblnatlon of pad and 
carpet, sometimes with the ellm1natlon of the 
pad or cushion, and with proper lnstallatlon. 
Carpeting designed. with a weave that causes a 
zfg-zag effect when wheeled across ts strongly 
discouraged. 

A4.8 Park.Ing and Passenger Loadlng 
Zones. 

A4.8.3 PU'IWll Spacu. The increasing use 
of vans with slde-moun.t.ed ij/ts or ramps by 
persons with dlsabUtttes has necesstt.aled some 
revtstons tn specfficatlons for parking spaces 
and a4/acent access atsles. The typtcal acces­
sible parking space ts 96 tn (2440 mm) wide 
with an a4Jacent 60 tn ( 1525 mm) access atsle. 
However, this aisle does rwt pennll l.(fts or 
ramps to be deployed. and stiU leave roomfor 
a person using a wheelchair or other nwbUtty 
aid to exit the lift platform or ramp. In tests 
conducted with actual lift! van/ wheelchair 
combinations, (Wlder a Board-sponsored. 
Accessible Parking and Loading zones PrQ}ect) 
researchers fOUild. that a space and aisle total· 
ing almost 204 In (5180 mm) wide was needed 
to deploy a lfft and exit conveniently. The ·van 
accessible· parking space requtred. by these 
guldeltnes proutdes a 96 tn (2440 mm) wide 
space with a 96 tn (2440 mm) a4Jacent access 
atsle which ts)ust wide enough to maneuver 
and exltfram a side mounted l(/t lf a 96 tn 
(2440 mm) access aisle ts placed between 
two spaces, two -van accessible• spaces are 
created. Altemattvely, If the wide access aisle 
ts provided at the end of a row (an area often 
unused}, It may be possible to provide the 
wide access aisle without additional space 
(see Fig. A5(a)J. 

A6 

A sign ts needed to alert van users to the pres· 
ence of the wider aisle, but the space ts rwt 
Intended. to be restricted. only to vans. 

·universal· Parking Space Design. An auema­
ttve to the provtslDn. of a percentage of spaces 
with a wide aisle, .and the associated. need to 
include additional stgnage, ts the use of what 
has been called the •untversal" parking space 
des(Qn. Under this design, all accessible spaces 
are 132 tn (3350 mm) wide with a 60 In 
(1525 mm) access aisle (see Fig. A5(b}}. One 

252 min 
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(a) 
Van Accessible Space at End Row 
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(b) 
On/versa/ Parking Space Design 

Fig. AS 
Parking Space Alternatives 
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adoontage to this design ts that no add.UiDnal 
sfgnage fs needed because all spaces can 
accommodate a van wUh a stde-motutted lfft or 
ramp. Also. there ts no competttiDn between cars 
and vansfor spaces stnce all spaces can accom­
modate eUher. F\&rthermore, the wider space 
permits vehicles to park to one sfde or the other 
within the 132 tn (3350 l'111Tll space to allow 
persons to extt and enter the vehicle on either 
the drtver or passenger side, although. tn some 
cases. this would require exUJnQ or entering 
wtthout a marked access aisle. 

An essential constderattonfor any desl{ln ts 
having the access aisle level with the parking 
space. Since a person with a dtsabatt:y. ustng 
a lift or ramp, must maneuver within the access 
aisle, the aisle cannot Include a ramp or sloped 
area. 111e access aisle must be connected to an 
accessible route to the approprtate accessible 
entrance qf a butldlng or factltty. 111e parking 
access aisle must either blend with the acces· 
stble route or have a curb ramp complying wtth 
4. 7. Such a curb ramp opening must be located 
within the access aisle boundartes, not within 
the parking space boundaries. Urifortuna.tely, 
many factlittes are designed with a ramp that 
ts blocked when any vehicle parks tn the acces· 
sfbl.P. space. Also, the required dimensions of the 
access aisle cannot be restricted by planters, 
curbs or wheel stops. 

A4.8.4 SlpaCe. SJgns designating parking 
places for disabled people can be seen from a 
driver's seat If the s!gr1s are mounted high 
enough above the ground and located at the 
front of a parking space. 

A4.8.5 Vertical Clearance. High-top vans. 
which disabled people or transportation ser­
vices often use, require higher clearances In 
parking garages than automobiles. 

A4.8 Ramp1. 

A4.8.1 General. Ramps are essential for 
wheelchair users If elevators or llfts are not 
available to connect difrerent levels. However, 
some people who use walking aids have dlffi­
culty with ramps and prefer stairs. 

A4.8.2 Slope and RIH. Ramp slopes be· 
tween 1:16 and 1:20 are preferred. The ability 
to manage an Incline ls related to both Its 
slope and its length. Wheelchair users with 

A4.8 Ramps 

disabilities affecting their arms or with low 
stamina have serious difficulty using Inclines. 
Most ambulatory people and most people who 
use wheelchairs can manage a slope of 1:16. 
Many people cannot manage a slope of 1: 12 for 
30ft (9 m). 

A4.8.4 Landings. Level landings are essen· 
tta1. toward matntatntng an aggregate slope that 
complies with these guidelines. A ramp landing 
that ts not level causes tndivfd.uals using wheel· 
chairs to tip backward or bottom out when the 
ramp ts approached.. 

A4.8.IS llaD.drall8~ The requirements for 
stair and ramp handrails ln this gufdeltne are 
for adults. When children are principal users 
In a building or facility. a second set of hand­
rails at an appropriate height can assist them 
and aid In preventing accidents. 

A4.9 Stairs. 

A4.9.1 Minimum Number. Only interior 
and exterior st.airs connecting levels that are 
not connected by an elevator. ramp. or other 
accessible means of vertical access have to 
comply wtth 4.9. 

A4.10 Elevators. 

A4.10.8 Door ProtecUve and Reopenlng 
Device. The required door reopening device 
would hold the door open for 20 seconds lf the 
doorway remains obstructed. After 20 seconds, 
the door may begin to close. However, If de­
signed ln accordance with ASME Al 7. l · 1990, 
the door closing movement could still be 
stopped If a person or object exerts sufficient 
force at any point on the door edge. 

A4.10.7 Door and Signal Timing for Hall 
ean.. This paragraph allows vartaUon In the 
location of call buttons, advance time for warn­
ing signals, and the door-holding period used 
to meet the Ume requirement. 

A4.10.12 Car Controla. Industry-wide 
standardization of elevator control panel design 
would make all elevators slgnlficantly more 
convenient for use by people with severe visual 
lmpalnnents. In many cases. 1t will be possible 
to locate the highest control on elevator panels 
within 48 In ( 1220 mm) from the floor. 
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A4.11 Platform Ufta (Wheelchair LI/bl 

A4.10.13 CU Poaltlon Indlcaton. A spe­
cial button may be provided that would activate 
the audible signal within the gtven elevator only 
for the desired trip, rather than' maintaining 
the audible signal In constant operation. 

A4.10.14 Emergency Communications. 
A device that requires no handset 1S easier to 
use by people who have dlfficulty reaching. 
Also. small handles on handset compartment 
doors are not usable by people wlw have 
df[flculty grasptng. 

Ideally, emergency two-way conunun.tcatton 
systems should provide both voice and visual 
display tnterconunun.tcatton so that persons 
with hearing tmpatnnents and persons with 
vtston tmpatrments can receive triformatton 
regardtng the status of a rescue. A voice tnter­
commwllcatton system cannot be the only 
means of conununtcatton because U ts not 
accessible to people with speech and hearing 
tmpatnnents. While a votce tntercommuntcatton 
system ts rwt required, at a mtntmum. the 
system slwuld. provide both an audio and 
visual Indication that a rescue ts on the way. 

A4. l l Platform Ufta (Wheelchair 
Lifts}. 

A4. l 1.2 Other Requirements. Inclined 
statrway chairlifts, and inclined and verttcal 
platform lifts (wheel.chair lifts) are avatlable 
for short-dlStance, vertical transportation of 
people with d1Sab1llties. care should be taken 
In selecting lifts as some lifts are not equally 
suttable for use by both wheel.chair users and 
semi-ambulatory tndtvtd.uals. 

A4.12 Windows. 

A4.l2.l General. Windows Intended to be 
operated by occupants tn accessible spaces 
slwuld. comply with 4. I 2. 

A4.l2.2 Window Hardware. Windows 
requtrtng pushlnQ. puUtng, or l{fttng to open ifor 
eJ«l11'1Ple, double-hung. sltdtng, or casement and 
awntng w11ts without cranks) should require no 
more than 5 lbf (22.2 NJ to open or close. Locks, 
cranks, and other window hardware should 
comply with 4.27. 

AB 

A4.13 Doors. 

A4.13.8 Thresholds at DoonraJ&. Thresh­
olds and surface height changes In doorways 
are particularly Inconvenient for wheelchair 
users who also have low stamina or restric­
tions In arm movement because complex 
maneuvering 1S required to get over the level 
change while operating the door. 

A4.13.9 Door Hardware. Some disabled 
persons must push against a door with their 
chair or walker to open it. Applied ldckplates 
on doors with closers can reduce required 
maintenance by withstanding abuse from 
wheelchairs and canes. To be effective, they 
should cover the door width, less approxi­
mately 2 In (51 mm), up to a height of 16 In 
(405 mm) from its bottom edge and be cen­
tered across the width of the door. 

A4.13.10 Door Closen. Closers with de­
layed action features give a person more time 
to maneuver through doorways. They are par­
ticularly useful on frequently used Interior 
doors such as entrances to toilet rooms. 

A4.13. l 1 Door Openlng Force. Although 
most people with dlsabllitles can exert at least 
5 lbf (22.2N), both pushing and pulllng from a 
statlonaJY position, a few people with severe 
d1Sab1l1Ues cannot exert 3 lbf (13.13N). Al­
though some people cannot manage the allow­
able forces In thlS guideline and many others 
have dlfllculty. door closers must have certain 
mlnlmum closing forces to close doors satlSfac­
torlly. Forces for pushing or pulling doors open 
are measured with a push-pull scale under the 
following conditions: 

( 1) Hinged doors: Force applied perpen­
dicular to the door at the door opener or 30 In 
(760 mm) from the hinged side, whichever 1S 
farther from the hinge. 

(2) Sliding or folding doors: Force applied 
parallel to the door at the door pull or latch. 

(3) Application of force: Apply force gradually 
so that the applied force does not exceed the 
reslStance of the door. In high-rlSe buildtngs, 
air-pressure d11Jerentials may require a modifl­
catlon of thlS speclficatlon In order to meet the 
functional Intent. 
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M.13.12 Automatic Doon 8D4 Power­
AAl8ted Doon. Sliding automatic doors do 
not need guard rails and are more convenient 
for wheeJchaJr users and vtaually Impaired 
people to use. If slowly opening automatic 
doors can be reactivated before their closJng 
cycle ls completed, they will be more conve­
nient in busy doorways. 

Takes transfer position, swings Removes armrest, transfers. 
footrest out of the wrfl, sets 
brakes. 

A4.l lJ Drlnkfng Fountains and 
Water Coolers. 

A4.15.2 Spout Height. noo ~fowt­
tatns, mounted side by side ar on a single post 
are usable by people wtth dlsabtUttes and 
people who ftnd tt dWtcult to bend ouer. 

4 

MOYel wheelchair out of the Positions on toilet, releues 
wrfl, changes position (some brake. 
people fold chair or pivot It 
90• to lhe toUet). 

(•) 
Diagonal Approach 

1 

Takes transfer position, remOYeS 
armrest. sets brakes. 

2 

Transfers. 

(b) 
Side Approach 

Flg.A6 
Wheelchair Transfers 

3 

Positions on toilet 
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A4.16 Water Cloaet8 

A4.18 Water Closets. 

A4.16.3 Bet,iat. Height preferences for 
toilet seats vaiy considerably among disabled 
people. Higher seat heights may be an advan­
tage to some ambulatory disabled people, but 
are often a disadvantage for wheelchair users 
and others. Toilet seats 18 In (455 mm) high 
seem to be a reasonable compromise. Thick 
seats and filler rings are available to adapt 
standard fixtures to these requirements. 

A4.16.4 Grab Ban. Fig. AS(a) and (b) show 
the diagonal and side approaches most com­
monly used to transfer from a wheelchair to a 
water closet. Some wheelchair users can trans­
fer from the front of the toilet while others use 
a 9C>-degree approach. Most people who use the 
two additional approaches can also use either 
the diagonal approach or the side approach . 

A4.16.5 ftmb Control.9. Flush valves and 
related plumbing can be located behind walls 
or to the side of the toilet, or a toilet seat lid 
can be provided If plumbing ftttings are directly 
behind the toilet seat. Such designs reduce the 
chance of Injury and Imbalance caused by 
leaning back against the ftttlngs. Flush controls 
for tank-type toilets have a standardized 
mounting location on the left side of the tank 
(facing the tank). Tanks can be obtained by 
special order with controls mounted on the 
right side. If administrative authorities require 
flush controls for flush valves to be located In a 
position that conflicts with the location of the 
rear grab bar, then that bar may be split or 
shifted toward the wide side of the toilet area. 

A4. l 7 Toilet Stalls. 

A4.l 7.3 Size and Arrangement. ThLs 
section requires use of the 60 tn ( 1525 mm) 
standard stall (Figure 30(a)J and permtts the 
36 tn (915 mm) or 48 tn ( 1220 mm) wide alter· 
nate stall (Ftgure 30(b)) only tn alterations where 
provtston of the standard stall ts technically 
tTJ{eastble or where local plumbing codes prohlbU 
reductton tn the number of .fixtures. A standard 
stall provides a clear space on one side of the 
water closet to enable persons who use wheel· 
chairs to peif orm a side or diagonal transfer 
from the wheelchalr to the water closet. How· 
ever, some persons wUh disabllutes who use 
mobtltty aids such as walkers. canes or crutches 

AlO 

are better able to use the two parallel grab bars 
tn the 36 tn (915 mm) wide alternate stall to 
achieve a st.anding postuorL 

In large toilet rooms. where stx or more toaet 
stalls are provided. tt ts therefore required that 
a 36 tn (915 mm) wide stall wUh parallel grab 
bars be prolllded tn mfdtttm to the standard 
stall required tn new consD"ucttat. The 36 tn 
(915 mm) width ts necessary to achieve proper 
use of the grab bars; wider stalls would posttton 
the grab bars too far apart to be easQ.y used 
and narrower stalls would posuton the grab 
bars too close to the water closet. Stnce the stall 
ts prtmarfly fnl.endedfor use by persons USfn9 
canes. crutches and walkers. rather than wheel· 
chairs. the lenQth of the stall could be conven­
ttonaL The door. however. must swtnQ outward 
to ensure a usable space for people who use 
crutches or walkers. 

M.17 .a Doon. To make lt easier for wheel­
chair user& to close toilet stall door&, door& can 
be provided with closer&,· spring hinges. or a 
pull bar mounted on the lnslde surface of the 
door near the hinge aide. 

A4.19 Lavatorle1 and lllrron. 

A4.19.6 lllnon. If mirrors are to be used by 
both ambulatory people and wheelchair users, 
then they must be at least 74 In (1880 mm) 
high at their topmost edge. A single full length 
mirror can accommodate all people, Including 
children. 

A4.21 Shower Stalls. 

A4.21.l General. Shower stalls that are 
36.ln by 36 In (915 mm by 915 mm) wide 
provide additional safety to people who have 
difficulty maintaining balance because all grab 
bars and walls are within easy reach. Seated 
people use the walls of 36 In by 36 In (915 mm 
by 915 mm) showers for back support. Shower 
stalls that are 60 In ( 1525 mm) wide and have 
no curb may Increase usability of a bathroom 
by wheelchair users because the shower area 
provides additional maneuvering space. 

A4.22 Toilet Rooms. 

A4.22.3 Clear Floor Space. In many small 
factltltes, single-user restrooms may be the only 
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fadltttes provided.for all bufldlng users. In 
oddttton, the guldel.tnes allow the use qf 
"unisex'" or jamt1y• accessible toilet rooms tn 
alterations when technical ITifeastbUtty can be 
demonstrated. Experience has shown that the 
provision qf accessible "unisex'" or single-user 
restrooms ts a reasonable way to provide access 
for wheelchair users and any attendants, 
espectally when attendants are qf the opposUe 
~ Since these factlttles have proven so useful, 
tt ts qften oonstdered advantageous to tnstaU a 
"unisex'" toilet room tn new f acUltles In nddttton 
to making the multt-staU restrooms accessible. 
espectalJy tn shopping malls, large audttartums, 
and c:mventton centers. 

Ffgure 28 (section 4.16) provides mtntmwn clear 
jlDor space dimensions for toilets In accesstble 
"unisex'" toilet rooms. The dotted ltnes designate 
the mtnlmwn clear .floor space, depending on 
the dlrecttan of approach. required.for wheel-

. chair users to transfer onto the water closet. 
The dimensions qf 48 tn ( 1220 mm) and 60 tn 
(1525 mm), respecttvely. correspond to the 
space required.for the two common transfer 
approaches utalZed by wheelchair users 
(see Fffl. A6J. It ts Important to keep tn mtnd that 
the placement of the lavatory to the Immediate 
side of the water closet will preclude the side 
approach traruifer illustrated tn Ffgure A6(b). 
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A4.22 Toilet Rooms 

To accommodate the side transfer. the space 
acUacent to the water closet must remain clear 
of obstrw:ttonfor 42 In (1065 mm)jrom the 
cent.erUne qf the toilet fPllure 28) and the lava­
tory must not be located wUhtn this clear space. 
A turning ctrcle or T-tum. the clear jlDor space 
at the lavatory, and maneuvertnQ space at the 
door must be considered when determtnlng the 
possible wall locations. A privacy latch or other 
accessible means of ensuring prtvacy d.urtng use 
should be prouft1ed at the door. 

RECOMMENDATIONS: 

1. In new constructton. accessible stngle-user 
restrooms may be desirable In some sttuattons 
because they can accommodate a wide variety 
of butld.tng users. However. they cannot be used 
fn lteu of making the multt-staU toaet rooms 
accesstble as required. 

2. Where strfct compUance to the guidelines for 
accesstble toaetfactltttes ts techntcally ITifeastble 
fn the alteration of extsttngfa.cUi.ttes, accesstble 
"untsex" toilets are a reasonable alternative. 

3. In destgntng accessible stngle-user restrooms. 
the provtstons qf adequate space to allow a side 
transfer will provide accommodation to the 
largest nwnber of wheelchair users. 
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A4.2S Bathrooma, Bathln& Facllltlea, and Shower Rooms 

A4.23 Bathroom.a, Bathing FacWttea, 
and Shower Room.a. 

A4.23.3 Clear Floor Space. Figure A 7 
shows two possible COl'J/lguratlons of a toilet 
room wtth a roll-In shower. The specffic shower 
shown ts designed to flt exactly wtthln the 
dimensions qf a standard bathtub. Stnce the 
shower does not have a Up, the j1Dor space can 
be used.for required maneuvertng space. Thls 
would pennJt a toUet room to be smaller than 
would be permitted. with a bathtub and still 
provide enoughj1Dor space to be considered 
aa:esstble. This clestQn can pro111de accesstbQtty 
tnfactUttes where space ts at a premtwn (t.e., 
hotels and medical carefacU.ttles). The altemate 
roll-In shower (Flg; 57b) also provides sl4Dfcient 
room for the T-twn." and does not requtre 
plumbtng to be on more than one walL 

A4.2S.9 lledlclae cablaete. Other alter­
natives for storing medical and personal care 
Items are very useful to disabled people. 
Shelves. drawers, and floor-mounted cabinets 
can be provided within the reach ranges of 
disabled people. 

(a) 
Fonoard Ruch Poalble 

A4.28 Handralle, Grab Bars, and Tub 
and Shower Seate. 

A4.26. l General. Many disabled people rely 
heavily upon grab bars and handrails to main­
tain balance and prevent serious falls. Many 
people brace their foreanns between supports 
and walls to gtve them more leverage and 
stabillty 1n matnta1n1ng balance or for llftlng. 
The grab bar clearance of 1-1 /2 in (38 mm) 
required 1n this guideline ts a safety clearance 
to prevent Injuries resulttng from anns slipping 
through the openings. It also provides adequate 
grtpptng room. 

A4.26.2 Slze and Spacm, of Grab Bars 
and Hanclralla. This speciflcatlon allows for 
alternate shapes of handrails as long as they 
allow an opposing grip sim1lar to that provided 
by a circular section of 1-1/4 tn to 1-1/2 1n 
(32 mm to 38 mm). 

A4.27 Controls and Operating 
Mechanisms. 

A4.27.3 Height. FfQ. AB.further Ulustrates 

t : n I =.,.""'======n"ll 
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(b) 
SIM Reach Poalbk 

Fig. AB 
Control Reach Umltatlons 
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mandatory and advisory oon1TOl mounting 
height provisions f<X' typical equtpment 

Electrical receptacles Installed to serve tndl· 
vfdual appliances and not Intended.for regular 
or frequent use by butldtng occupants are not 
required to be mounted wtthtn the specffled 
reach ranaes. Examples would be receptacles 
installed specfficaJ.lyfor wall-mounted clocks, 
refrtgero.tors, and mf.crowave ovens. 

A4.28 Alarms. 

A4.28.2 Awllble Alarm8. Audible emergency 
signals must have an intensity and frequency 
that can attract the attention of 1ndivlduals 
who have partial hearing loss. People over 60 
years of age generally have difllculty percelvtng 
frequencies higher than 10,000 Hz. An alann 
s#Qnal which has a per1Dd.lc element to Us sf{lnal. 
such as single stroke beUs (clang-pause-clang· 
pause), ht-low (up-down-up-down) andfast 
whoop (on-o.ff-on-o.DJ are best. Avoid continuous 
or reverberating tones. Select a signal which has 
a sound charactertzed by three or four clear 
tones without a great deal of "notse• In between. 

A4.28.3 Visual Alarm8. The spectllcatlons bl 
this section do not preclude the use of zoned or 
coded alarm system8. 

A4.28.4 A11zllla.,. Alarm8. Locating visual 
emergency alarms bl rooms where persons who 
are deaf may work or reside alone can ensure 
that they will always be warned when an 
emergency alarm Is activated. To be effective, 
such devices must be located and oriented so 
that they will spread signals and reflections 
throughout a space or raise the overall IJght 
level sharply. Howeuer, visual alanns alone are 
not necessartly the best means to alert sleepers. 
A study conducted by Underwrtters Laboratory 
(ULJ concluded that a.flashing llQht more than 
seven times brlQhter was required (l l 0 candela 
v. 15 candela, at the same distance) to awaken 
sleepers as was needed to alert awake sul?Jects 
tn a normal daytime tllwntnated room. 

For hotel and other rooms where people are 
likely to be asleep, a s#Qnal·acttvated vibrator 
placed between mattress and box spring or 
wu:fer a pillow was found by UL to be much 
mare d'ectl.ve tn alerting sleepers. Many readily 
aooOable devices are sound·actwated so that 
theu could respond to an alann clock, clock 

A4.28 Alarms 

rad.to, wake-up telephone call or room smoke 
detector. Acttvatton by a buOdtnQ alann system 
can either be accomplished by a separate ctrcuU 
acttvattng an aud1tory alann which would, tn 
tum. t:rtgger the vibrator or by a sf{lnal transmU· 
ted through the ordinary l lO·voU outlet. Trans· 
mission of s#Qnals through the power line ts 
relatively simple and ts the basts of conunon. 
Inexpensive remote lf{lht control systems sold In 
many department and electronic stores for home 
use. So-called •wtreless• Intercoms operate on 
the same prtnctpal. 

A4.29 Detectable Warnings. 

A4.29.2 Detectable Warnings OD Walklng 
Surfaces. The material used to provide con· 
trast should contrast by at least 7<116. Contrast 
tn percent ts determined by: 

Conlrast = [(B1 ·B2 )/B1/x100 

where B 1 = lf{lht reflectance value (LRVJ of the 
lf{lhter area 
and B2 = lf{lht reflectance value (LRVJ of the 
darker area. 

Note that In any application both white and 
black are never absolute: tlws, B 1 never equals 
100 and B2 ts always greater than 0. 

A4.30 Slgnage. 

A4.30. l General. In building comp!cxes 
where findtng locations independently on a 
routine basis may be a necessity (for example, 
college campuses). tactile maps or prerecorded 
instructions can be very helpful to visually 
impaired people. Several maps and auditory 
instructions have been developed and tested 
for specJftc applieations. The type of map or 
instructions used must be based on the blfor· 
mation to be conunurucated, whieh depends 
highly on the type of buildings or users. 

Landmarks that can easily be distinguished 
by visually impaired bldMduals are useful as 
orientation cues. Such cues include changes 
bl illumination level, brtght colors, unique 
patterns, wall murals, location of special 
equipment or other architectural features. 

Many people with disabilities have limitations 
bl movement of their heads and reduced 
peripheral vision. Thus. sign.age positioned 
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A4.SO 81p•1e 

perpendicular to the path of travel ls easiest for 
them to notlce. People can generally dlsttngulsh 
&Jgnage within an angle of 30 degrees to either 
side al the centerlines of their faces without 
moving their heads. 

A4.S0.2 Claaracter Proportion. The leglbil­
ity of printed characters ls a function of the 
viewing d!stance, character height. the ratio of 
the stroke width to the height of the character, 
the contrast of color between character and 
background, and print font. The size of charac­
ters must be based upon the intended viewing 
distance. A aeverely nearsighted person may 
have to be much closer to recogn17.e a character 
of a given size than a person with normal visual 
acuity. 

A4.S0.4 Ra1HCI and Braflled Characten 
and Pictorial SJpnbol Sfgn.s 
{Pfctograms}. The standard dimensions for 
Uteraru Bratl1e are as follows: 

Dot diameter .059 In. 

Inter-dot spacing .090 In. 

Hortzontal separation 
between cells .241 In. 

Verttcal separatton 
between cells .395 In. 

Ralaed borders around stgns contatntng raised 
characters may make them confusing to read 
unless the border is set far away from the 
characters. Accesstble stgnage with descrtpttve 
mat.erfals about publ.lc butl.dlnQs, nwnuments, 
and olVects qf cultural Interest may not prolllde 
sqffidently detailed and meaninQful lrlfonnatlon. 
Interpretive guides, audio tape delJtces, or other 
methods may be more effecttve in presenting 
such lrf/onnatlon. 

A4.30.5 l"fnish and Contrast. An eggshell 
.ftnlsh (11 to 19 degree gloss on 60 degree 
glosstmeter} ts recommended. Research indi­
cates that stgns are more legible for persons 
with law vision when characters contrast with 
their background by at least 70 percent. 
Controst tn percent shaU be determined. by: 

Contrast= /(81 - 8 2)/81/ x 100 

Al4 

where 8 1 = light reflectance value (IRV} of the 
lighter area 
and 8 2 = light reflectance value (I.RV} of the 
darker area. 

Note that tn any appltcatton both white and 
black are never absolute: tlws, B, never equals 
l 00 and B2 ts always greater than 0. 

The greatest readability is usually achieved 
through the use of light-colored characters or 
symbols on a dark background. 

A4.30. 7 Symbols qf AcceafbULtyfor 
DUTerent im>es qf Listening Systems. 
Para{lraph 4 of this section requires stgnage 
tndtcattng the avallabatty of an asststtve listen­
ing system. An appropriate message should be 
displayed. with the tntemat.tonal symbol. of 
access for hearing loss since this symbol con­
veys general accesstbUtty for people wtth hear­
ing loss. Some suggestions are: 

INFRARED 
ASS1S11VE USTENING SYSraM 

AVAII.ABLE 
-PI.EASE ASK-

AUDIO LOOP IN USE 
'll.JRN T-SWTTCH FOR 

BETIER HEARING 
--OR ASK FOR HELP--

FM 
ASS1S11VE US1ENING 
SYS1EM AVAILABLE 
-PI.EASE ASK-

The symbol. may be used to notify persons of the 
avaUabUUy of other auxUtary aids and services 
such as: real time captioning, captioned note 
taking. sign language interpreters, and oral 
Interpreters. 

A4.30.8 nlundnatfon Levels. lllwntnatton 
levels on the sign surface shaU be in the 100 to 
300 lux range ( l 0 to 30 footcandles) and shall 
be Wliform over the sign surface. Stgns shall be 
located such that the Ulwiltnatton level on the 
surface of the ston ts not stgniflcantly exceeded 
by the ambient light or visible bright lighting 
source behind or in.front of the sign. 
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A4.Sl Telephone•. 

A4.31.3 lloantlDC Bellht. In localities 
where the dial-tone first system ls in operation, 
calls can be placed at a coin telephone through 
the operator without inserting cotns. The 
operator button Is located at a height of 46 in 
( 1170 mm) Sf the coin slot of the telephone ls 
at 54 in (1370 mmJ. A generally available 
public telephone with a coin slot mounted 
lower on the equipment would allow universal 
Installation of telephones at a height of 48 in 
( 1220 mm) or less to all operable parts. 

A4.31.9 'J'ext Telephones. A public text 
telephone may be an tntegmted text telephone 
pay phone unit or a corwenttonal portable text 
telephone that ts permanently qfftxed. wUhtn. or 
a41acent to, the telephOne enclosure. In order to 
be usable wtth a pay phone, a text telephone 
which ts.nDt a stngle Integrated text telephone 
pay phone unit war ~a shelf large enough 
(10 tn ("55111111) wide by 10 tn ("55 nun) deep 
with a 6 tn (150 mm) vertical clearance mtnt­
muml to aa:ommoclat.e the device, an electrtcal 
outlet. and a power cord. Movable or portable 
text telephones may be used to provide equtva­
lentfadltta.tlon. A text telephone should be 
readily cu.IOOahle so that a -person using tt may 
access the text telephone easily and conven­
iently. As currently designed pocket-type text 
telephones far persoml use do not aa:ommoclat.e 
a wide fan{le of users. Such devices would not 
be considered substanttally equivalent to con­
venttonal text telephones. However, tn the future 
as technology develops thts could change. 

M.32 Fixed or Buflt-fn Seating 
and Table•. 

A4.32.4 BelCJat of 'J'ables or Counters. 
Different types of work require different table 
or count.er heights for comfort and optlmal 
performance. Ught detailed work such as 
wrtt.tng requires a table or counter close to 
elbow height for a standing person. Heavy 
manual work such as rolling dough requires a 
oount.er or table height about 10 in (255 mm) 
below elbow height for a standing person. This 
principle of high/low table or counter heights 
also applies for seated persons: however, the 
limiting condition for seated manual work ls 
clearance under the table or counter. 

A4.31 Telephones 

Table Al shows convenient counter heights for 
seated persons. The great vartety of heights for 
comfort and optlmal performance 1nd1cates a 
need for alternatives or a compromise in height 
Sf people who stand and people who sit will be 
using the same counter area. 

Table Al 
CoanDleat Bel&Jata of 'hble1 

uul Coaaten for Seated People1 

ColuUUou of UM 

Seated in a wheelchair: 
Manual work-

abort 
WomeD 
bamm 

Tall 
lleD 

bamm 

Desk or re1DOYeable 
armrests. 26 660 30 760 
Fixed, full-size armrests• 

Light detailed work: 
321 815 321 815 

Deak or removable 
armrests 29 735 34 865 

Fixed, full-size armrests• 321 815 34 865 
Seated in a 16-in. (405-mm) 

High chair: 
Manual work 26 660 27 685 
Light detailed work 28 710 31 785 

1 All dimensions are based on a work-surface 
thickness of 1 1/2 in (38 mm) and a clearance 
of 1 1/2 in (38 mm) between legs and the 
underside of a work surface. 

21bis type of wheelchair arm does not interlere 
with the positioning of a wheelchair under a 
work surface. 

'This dimension Is Umited by the height of the 
armrests: a lower height would be preferable. 
Some people in this group prefer lower work 
surfaces, whleh require positioning the wheel­
chair back from the edge of the counter. 

M.33 A9•embl7 Areas. 

A4.33.2 Sise of Wheelchair Locations. 
Spaces large enough for two wheelchairs allow 
people who are coming to a performance 
together to sit together. 

A4.33.3 Placement of Wheelchair 
Locations. The location of wheelchair areas 
can be planned so that a variety of positions 

Al5 

" I 
I 

' 

. ' 

• 



• 

Federal Register/ Vol. 56, No. 144 /Friday, July 26, 1991 /Rules and Regulations 

Table A2. S11mmaiy of Aaalatlve Ustenln& Devlcea 

within the seating area are provided. This w11l 
allow choice In v1C'wfng and price categories. 

Bufldtng/life sqfety codes set minimum 
distances between rows qf ftxed seats wtth 
consideration of the number of seats tn a row, 
the exit aisle width and curangement. and the 
location of exit doors. ·eonttnentar seating, 
wtth a greater number of seats per row and a 

commensurate tncrease tn row spactnQ and exit 
doors, facO.ttates emervency egress far aU people 
and increases ease qf access to mid-row seats 
especially far people who walk with dfDfcuLtu. 
Constderatton qf this postttve attribute qf 
•conttnentai• seattnQ should be tncbcd«f along 
wtth aU other fat:tas In the design qf flxed 
secitln(J areas. 

Table A2. Summary qf Assfstive Listening Deufces 

System Advantage• 

lnducUon loop Cost-Efl'ectM! 
Transmitter: Transducer Low Maintenance 
wired to Induction loop Easy to use 
around listening area. Unobtrusive 

ReceM!r: Self-contained May be possible to 
Induction receiver or Integrate Into existing 
personal hearing aid public address system. 
with tclecoll. Some hearing aids can 

function as receivers. 

FM Highly portable 
Transmitter: F1ashlight- Different channels allow 
sized worn by speaker. use by different groups 
ReceM!r: With personal within the same room. 
hearing aid via DAI or High user mobWty 
Induction neck-loop and Variable for large range 
telecoU; or self-contained of hearing losses. 
with carphone(s) . 

Infrared Easy to use 
Transmitter: Emitter In Insures privacy or 
line-of-sight with conftdentlallty 
receiver. Moderate cost 

ReceM!r: Self-contained. Can often be Integrated 
Or with personal hearing Into existing public 
aid vla DAI or Induction address system. 
neckloop and telecoll. 

Disadvantage• 

Signal spWs aver to 
adjacent rooma. 

SuscepUble to electrtcal 
Interference. 

Llmtted portability 
Inconsistent signal 
strength. 

Head position affects 
signal strength. 

Lack of standards for 
Induction coll 
perfonnance. 

High cost of receM!rs 
Equipment fragile 
Equipment obtrusM! 
High maintenance 
Expensive to maintain 
Custom ftttlng to 
Individual user may be 
required. 

Line-of-sight required 
between emitter and 
receiver. 

Ineffective outdoors 
Llmtted portability 
Requires Installation 

Typical 
Appllcatlom 

MeeUngareu 
Theaters 
Churches and Temples 
Conference rooms 
Claasrooms 
'IVvtewtng 

Claasrooma 
Tourgroupa 
Meeting areas 
Outdoor ~nta 
One-on-one 

Th eat era 
Churches and Temples 
Auditoriums 
Meetings requiring 
conftdcntlallty 

'IVvtewtng 

Source: Rehab Brtef. NaUonal lnsUtutc on Dtsabtllty and Rehabilitation Reacan:h. Washington, DC, Vol. XII, No. 10, (1990). 
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A4.33.6 Placement of Ustenm, 
Systems. A distance of 50 ft ( 15 m) allows 
a person to distinguish penonners' facial 
expressions. 

A4.33. 7 Type11 of Uatenlng SJ&tems. An 
asststtve listening system appropriate for an 
assembly area for a group of persons or where 
the specific tnd1vtduaLs are not known tn ad­
vance, such as a playhouse, lecture hall or 
movie theater, may be df[ferent.from the system 
appropriate for a parttcUlo.r indtvtdual proulded 
as an auxtUary aid or as pa.rt of a reasonable 
accommodatton. The appropriate device for an 
tndtuldual ts the type that tndivldual. can use, 
whereas the appropriate systemfor an assem­
bly area will necessarUy be geared -toward the 
•average• or aggregate needs of vartous indi­
viduals. A listening system that can be used 
from any seat in a seating area is the most 
flexible way to meet this speciOcation. Ear­
phone jacks with vartable volume controls can 
benefit only people who have sJJght hearing loss 
and do not help people who use hearing aids. 
At the present tlme, magnetic tnductton loops 
are the most feasible type of listening system 
for people who use hearing aids equipped wUh 
'T-cotls, • but people without hearing aids or 
those with hearing aids not equipped with 
inductive pick-ups cannot use them wUhout 
special recetvers. Radio frequency systems can 
be extremely effective and inexpensive. People 
without hearing aids can use them, but people 
with hearing aids need a special receiver to 
use them as they are presently designed. If 
hearing aids had a jack to allow a by-pass of 
microphones, then radio frequency sy9tems 
would be suitable for people with and without 
hearing aids. Some listening systems may be 
subject to lntenerence from other equipment 
and feedback from hearing aids of people who 
are using the systems. Such intenerence can 
be controlled by careful engineering design 
that anticipates feedback sources in the 
surrounding area. 

Table A2, reprtnted.from a National lnstuute of 
Dtsabillty and Rehaba.uatton Research ·Rehab 
Brief.• shows some qf the advantages and 

BIWNG CODE 441CMl1~ 

AS.O Rutaurani. and Cafeterias 

disadvantages of d.flferent types qf asststtve 
ltstentng systems. In addttton, the Architectural 
and 1tansportatton. Barriers Compliance Board 
(Access Board) has publtshed. a pamphlet on 
Asststtve Listening Systems which lists demon­
stration centers across the country where 
technical assistance can be obtatned. tn selecting 
and Installing appropriate systems. The state of 
New York has also adopted a detailed technical 
specfftcatton which may be useful 

M.O Restaurants and Cqfeterf.as. 

M. J General. Dtntng counters (where there 
ts no service) are typfcally found tn small carry­
out restaurants. bakeries. or coffee shops and 
may only be a narrow eating surface attached 
to a walL Thts section requtres that where such 
a dtntng counter ts provld.ed. a portion of the 
cotDtter shall be at the required accessible 
height 

A7.0 Business and Mercantile. 

A7.2(3J Assfstiue Listening Devices. 
At all sales and service counters, teller wtndows. 
boK ojJfces, and triformatlon kiosks where a 
phystcal barrier separates service personnel and 
customers, it ts recommended that at least one 
permanently tnstalled. asststtve ltstenlng· device 
complying with 4.33 be proulded at each loca­
tion or sertes. Where asststlve ltstentng devices 
are tnstalled. sfgnage should be provided iden­
tifytng those stations which are so equipped.. 

A7.3 Check-out:Afsles. Sectton 7.2 refers to 
colDlters wUhout atsles: sectton 7.3 concerns 
check-out atsles. A counter wUhout an aisle (7.2) 
can be approached.from more than one dtrectton 
such as In a convenience store. In order to use 
a check-out atsle (7.3), customers must enter a 
de.fined. area (an atsleJ at a particular point. pay 
for goods, and exit at a parttcular potnt 
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Appendix 8 to Part 38-Preamble to 
Regulation on Nondiscrimination on 
the Basia of Dl1&blllty by Publlc 
Accommodations and In Commerclal 
Facllltlea (Publlahed July 26, 1991) 

Note: For the convenience of the reader. 
this appendix contains the text of the 

preamble to the final regulation on 
nondiscrimination on the basis of disability 
by public accommodations and In 
commercial facilities beginning at the 
beading "Section-by-Section Analysis and 
Response to Comments" and ending before 
"List of Subjects In 28 CFR part 38" (56 FR 

'tr U.S. GOVERNMENT PRINTING OFFICE: 1994 - 3 0 l - l 7 5 I l 4 2 7 l 

July Z8. 1991}. 
Dated: July 17, 1991. 

Olck 'J'bombursb, 
Attorney General. 
(FR Doc. 91-17482 Flied 7-25-91; 8:45 am) 
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