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From: Julia M. Payne on 06/22/99 05:07:11 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Edward W. Correia/WHO/EOP@EOP, michelle.bishop@usdoj.gov 
Subject: FINAL RESEND--Statement by the President on the Supreme Court's Decision regarding ADA 

For Immediate Release 

THE WHITE HOUSE 

Office of the Press Secretary 
(A viano, Italy) 

STATEMENT BY THE PRESIDENT 

June 22, 1999 

I am pleased that the Supreme Court decision's in the Olmstead case upholds the 
purposes of the ADA by recognizing that unjustified isolation of institutionalized persons with 
disabilities is prohibited discrimination. This decision will increase access to home- and 
community-based long term care services and support for these persons. 

My Administration is committed to finding affordable ways to enable people who need 
long term services and support to remain in the community if they choose and are able to do 
so. The best way to continue progress toward this goal is for State Governments, the Federal 
Government, and the affected communities to work together to develop cost-effective ways to 
provide these services. We must ensure that the quality of these services is excellent and that 
they are available to persons with disabilities of all ages. 

Therefore, I am asking Secretary Shalala and Attorney General Reno to work with all 
interested parties to carry out today's decision in a fair and effective manner. Although this 
may not be easy in some cases, we can do it by working together in order to advance the goals 
of the ADA. Our ultimate goal is a nation that integrates people with disabilities into the social 
mainstream, promotes equality of opportunity, and maximizes individual choice. 
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Q's and A's on Yesterday's Disability Cases 

Q: What is the President's reaction to yesterday's Supreme Court disability decisions? 

A: In regard to the Olmstead case, the President stated yesterday that he agrees with the 
Court's decision that unjustified isolation of institutionalized persons violates the ADA. That is 
the position that the Administration argued before the Court. We believe this decision will 
encourage the development of community-based alternatives to institutionalization. We want to 
work with the states and others to help that process go forward. 

In regard to the other decisions, we are concerned that the Court inappropriately 
narrowed the coverage of the ADA by excluding persons simply because they are able to 
mitigate their disability through medication or use of a medical appliance. The problem is that 
employers may still conclude that the person is too disabled to work, even though under the law 
they are not disabled enough to be covered by the ADA. The result is a catch-22 for disabled 
persons. 

[Example: In the Sutton case, United Airlines prohibited the plaintiffs from being pilots 
because their vision was not satisfactory, and they did not allow them to meet this requirement 
by using corrective lenses. On the other hand, since their vision could be corrected, the Court 
said that they are not covered by the ADA.] 

Q: Will you seek a legislative change? 

A: The President has asked the Depattment of Justice, the Department of Health and 
Human Services and the EEOC to examine the decisions and make recommendations as to 
address them. 
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cc: Mary E. Cahill/WHO/EOP@EOP, Joseph D. Ratner/WHO/EOP@EOP, Christine A. 
Stanek/WHO/EOP@EOP 

Subject: Press on Olmstead decision 

Tuesday June 22 l 0: 18 AM ET 

Homelike Settings for Mentally Ill 

By RICHARD CARELLI Associated Press W1iter 

WASHINGTON (AP) - States may have to place people with mental disabilities in homelike 
settings if they can fare just as well there as in state hospitals, the Supreme Court said today in a 
narrow, middle-of-the-road ruling. 

By a 6-3 vote in a Georgia case, the comt said a federal anti-bias law, the Americans with 
Disabilities Act, requires such community placement of the mentally disabled whenever 
appropriate. 

''We confront the question whether the proscription of discrimination may require placement of 
persons with mental disabilities in community settings, rather than in institutions," Justice Ruth 
Bader Ginsburg wrote the cou1t. ·'The answer, we hold, is a qualified yes." 

She said such action "is in order when the state's treatment professionals have determined that 
community placement is approp1iate, the transfer from institutional care to a less restrictive 
setting is not opposed by the affected individual, and the placement can be reasonably 
accommodated, taking into account the resources available to the state and the needs of others 
with mental disabilities." 

======================= 
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High Court Upholds Rights Of Mentally Disabled 

WASHINGTON (Reuters) - In an impmiant disability rights decision, the U.S. Supreme Court 
ruled Tuesday that a state may be required to treat psychiatric patients by placing them in 
community homes instead of hospitals. 

The court, by a 6-3 vote, said the nine-year-old federal law which prohibits discrimination 
against the disabled may require that states provide treatment in community-placement programs 
rather than in a "segregated" mental institution. 

"We confront the question whether the proscription of disc1imination may require placement of 
persons with mental disabilities in community settings rather than in institutions. The answer, we 
hold, is a qualified yes," said Justice Ruth Bader Ginsburg, speaking from the bench for the court 
majority. 

She said such treatment was required when state professionals have determined that community 
placement was appropriate, the transfer was not opposed by the affected person, and it can be 
reasonably accommodated, taking into account the resources available to the state and the needs 
of others with mental disabilities. 

Ginsburg made clear the state's responsibility, once it provides community-based treatment, was 
not "boundless." 

The ruling was a major victory for advocates of the mentally ill and for the U.S. Justice 
Department, which said states under the law must provide treatment in the most integrated 
setting that would be appropriate. 
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Draft Statement from President Clinton or Vice President Gore on 
The Letters HHS Send to States on the Olmstead Decision: 

POTUS: 
I am very pleased to see both the letter Health and Human 
Services Secretary Donna Shalala sent the nation's Governors and 
the accompanying guidance sent to the State Medicaid Directors 
on the Supreme Court's decision in Olmstead v. L.C. This 
Administration strongly supports the Court's finding that it is 
unlawful under the Americans with Disabilities Act (ADA) to 
institutionalize a person with a disability who can benefit from 
and wants to live in the community. 

The decision affirms what the Clinton Administration already 
believes: no one should have to live in an institution or 
nursing home if they can live in the community with the right 
mix of affordable supports. We can and must get better at 
supporting people with disabilities to live full lives in the 
community first and foremost. This is an objective we can all 
agree on. 

As President Clinton did when this decision came down, I want to 
urge all stakeholders -- the States, people with disabilities 
and their chosen representatives and the Federal Government -­
to work diligently together to develop cost-effective ways to 
provide personal assistance and supports to increasing numbers 
of people with significant disabilities throughout our country. 
Our ultimate goal as envisioned by the ADA is a nation that 
integrates people with disabilities into the social mainstream, 
promotes equality of opportunity, and maximizes individual 
choice. I' 



Dear State Medicaid Director: 
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··, •• ._ ~ DEPARTMENT OF HEAL TH & HUMAN SERVICES 

Januaiy 14, 2000 

200 Independence Avenue, SW 
Washington, D.C. 20201 

The recent Supreme Court decision in Olmstead v. L. C., 119 S.Ct. 2176 (1999), provides an 
imp01iant legal framework for our mutual eff01is to enable individuals with disabilities to live in 
the most integrated setting appropriate to their needs. The Comi's decision clearly challenges us 
to develop more opportunities for individuals with disabilities through more accessible systems 
of cost-effective community-based services. 

This decision confoms what this Administration already believes: that no one should have to 
live in an institution or a nursing home if they can live in the community with the right suppo1i. 
Our goal is to integrate people with disabilities into the social mainstream, promote equality of 
opp01iunity and maximize individual choice. 

The Depmiment of Health and Human Services (DHHS) is committed to working with all 
affected patiies to craft comprehensive, fiscally responsible solutions that comply with the 
Americans with Disabilities Act of 1990 (ADA). Although the ADA applies to all State 
programs, Medicaid programs play a c1itical role in making community services available. As a 
consequence, State Medicaid Directors play an imp01iant role in helping their States comply 
with the ADA. This letter conveys our initial approach to Olmstead and outlines a framework 
for us to respond to the challenge. 

The Olmstead Decision 

The Olmstead case was brought by two Georgia women whose disabilities include mental 
retardation and mental illness. At the time the suit was filed, both plaintiffs lived in State-rnn 
institutions, despite the fact that their treatment professionals had dete1mined that they could be 
approp1iately served in a community setting. The plaintiffs asserted that continued 
institutionalization was a violation of their right under the ADA to live in the most integrated 
setting approp1iate. The Olmstead decision interpreted Title II of the ADA and its implementing 
regulation, which oblige States to administer their services, programs, and activities "in the most 
integrated setting approp1iate to the needs of qualified individuals with disabilities." (28 CFR 
35.130(d)). In doing so, the Supreme Comi answered the fundamental question of whether it is 
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discrimination to deny people with disabilities services in the most integrated setting approp1iate. 
The Comt stated directly that "Unjustified isolation ... is properly regarded as discrimination 
based on disability." It observed that (a) "institutional placement of persons who can handle and 
benefit from community settings perpetuates unwmrnnted assumptions that persons so isolated 
are incapable or unw01thy of pmticipating in community life," and (b) "confinement in an 
institution severely diminishes the everyday life activities of individuals, including family 
relations, social contacts, work options, economic independence, educational advancement, and 
cultural enrichment." 

Under the Comt's decision, States are required to provide community-based services for persons 
with disabilities who would otherwise be entitled to institutional services when: (a) the State's 
treatment professionals reasonably dete1mine that such placement is appropriate; (b) the affected 
persons do not oppose such treatment; and (c) the placement can be reasonably accommodated, 
taking into account the resources available to the State and the needs of others who are receiving 

State-suppo1ted disability services. The Comt cautioned however, that nothing in the ADA 
condones te1mination of institutional settings for persons unable to handle or benefit 
from community settings. Moreover, the State's responsibility, once it provides 
community-based treatment to qualified persons with disabilities, is not unlimited. 

Under the ADA, States are obliged to "make reasonable modifications in policies, practices, or 
procedures when the modifications are necessary to avoid discrimination on the basis of 
disability, unless the public entity can demonstrate that making the modifications would 
fundamentally alter the nature of the service, program or activity." (28 CFR 35.130(b)(7)). The 
Supreme Comt indicated that the test as to whether a modification entails "fundamental 
alteration" of a program takes into account three factors: the cost of providing services to the 
individual in the most integrated setting appropriate; the resources available to the State; and 
how the provision of services affects the ability of the State to meet the needs of others with 
disabilities. Significantly, the Cou1t suggests that a State could establish compliance with title 11 
of the ADA if it demonstrates that it has: 

·:· a comprehensive, effectively working plan for placing qualified persons with disabilities 
in less restrictive settings, and 

·:· a waiting list that moves at a reasonable pace not controlled by the State's endeavors to 
keep its institutions fully populated. 

Olmstead and the Medicaid Program 

Olmstead challenges States to prevent and coffect inappropriate institutionalization and to 
review intake and admissions processes to assure that persons with disabilities are served in the 
most integrated setting approp1iate. Medicaid can be an impo1tant resource to assist States in 
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meeting these goals. We want to work closely with States to make effective use of Medicaid 
supp011 in your planning and implementation of Olmstead. As an example of the interface 
between Olmstead's explanation of the State's ADA obligation and your Medicaid program we 

would point to the State's responsibility, under Medicaid, to pe1iodically review the services of 
all residents in Medicaid-funded institutional settings. Those reviews may provide a useful 
component of the State's planning for a comprehensive response to Olmstead. States must also 
be responsive to institutionalized individuals who request that their situation be reviewed to 
dete1mine if a community setting is approptiate. In such a case the State has a duty to redress 
the situation, subject to the limits outlined by the Cou11 and the ADA. As another example, 
States may choose to utilize their Medicaid funds to provide appropriate services in a range of 
settings from institutions to fully integrated community supp011. 

Comprehensive, Effectively Working Plans 

As we have noted, the Supreme Comt in Olmstead indicated that a State may be able to meet its 
obligation under the ADA by demonstrating that it has a comprehensive, effectively working 
plan for placing qualified persons with disabilities in the most integrated setting appropriate, and 
a waiting list that moves at a reasonable pace not controlled by a State's objective of keeping its 
institutions fully populated. The Depaitment believes that comprehensive, effectively working 
plans are best achieved with the active involvement of individuals with disabilities and their 
representatives in design, development and implementation. 

The Comt's Olmstead decision regarding the integration requirement applies to all individuals 
with disabilities protected from discrimination by title II of the ADA. Although Olmstead 
involved two individuals with mental disabilities, the scope of the ADA is not limited only to 
such individuals, nor is the scope of Olmstead limited to Medicaid beneficiaiies or to services 
financed by the Medicaid program. In addition, the requirement to provide services in the most 
integrated setting approp1iate applies not only to persons already in institutional settings but to 
those being assessed for possible institutionalization. 

The enclosure to this Jetter offers some recommendations about key principles and practices for 
States to consider as they develop plans. We recognize that there is no single plan that is best 
suited for all States, and accordingly that there are many ways to meet the requirements of the 
ADA. We ce1tainly hope States and people with disabilities will expand and improve on these 
ideas. Although these plans encompass more than just the Medicaid program, we realize the 
impmtant role played by State Medicaid Directors in this area. As just one example, Federal 
financial patticipation will be available at the administrative rate to design and administer 
methods to meet these requirements, subject to the n01mal condition that the changes must be 
necessary for the proper and efficient administration of the State's Medicaid program. Because 
of your significant role, we have taken this oppo1tunity to raise these issues with you. 
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The principles and practices contained in the accompanying technical assistance enclosure also 
serve as an important foundation for the DHHS Office for Civil Rights' (OCR) activities in this 
area. As you know, OCR has responsibility for investigating discrimination complaints 
involving the most integrated setting issue. OCR also has authority to conduct compliance 

reviews of State programs and has already contacted a number of States to discuss complaints. 
OCR strongly desires to resolve these complaints through collaboration and cooperation with all 
interested paities. 

Next Steps for the Department of Health and Human Services 

Consultation: We have begun consultation with States (including State Medicaid Directors and 
members of the long te1m care technical advisory group, who share responsibility for Medicaid) 
and with people with disabilities. We look forward to building on this stait. Many States have 
made great strides toward enabling individuals with disabilities to live in their communities. 
There is much that we can learn from these States. We are interested in your ideas regarding the 
methods by which we might accomplish such continuing consultation effectively and 
economically. 

Addressing Issues and Questions Regarding Olmstead and Medicaid: As we move fo1ward, we 
recognize that States may have specific issues and questions about the interaction between the 
ADA and the Medicaid program. Jn response to the issues and questions we receive, we will 
review relevant federal Medicaid regulations, policies and previous guidance to assure that they 
(a) are compatible with the requirements of the ADA and the Olmstead decision, and (b) 
facilitate States' effmts to comply with the law. 

Technical Assistance: In response to any issues raised by the States, the DHHS working group 
will develop a plan to provide technical assistance and information shaiing among States and 
stakeholders. Responses to questions and technical assistance mate1ials will be published on a 
special website. We are also funding projects in a number of States to assist with nursing home 
transition. Finally, we seek your ideas on the additional fo1ms of technical assistance you would 
find most helpful for home and community-based services and conferences for State policy 
makers. We will use your suggestions to facilitate the implementation of the integration 
requirement. We invite all States and stakeholders to submit questions and recommendations to 
our depaitmental workgroup co-chaired by the Director of HCFA's Center for Medicaid and 
State Operations and the Director of the DHHS Office for Civil Rights. Please send such written 
conespondence to: 

DHHS Working Group for ADA/Olmstead 
c/o Center for Medicaid and State Operations 
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Conclusion 

HCF A, Room S2- l 4-26, DEHPG 
7500 Secmity Blvd. 
Baltimore MD 21244-1850 

The Administration and DHHS have a commitment to expanding home and 
community-based services and offering consumers choices in how services are 
organized and delivered. Over the past few years, DHHS has focused on expanding 
and promoting home and community-based services, offe1ing supp01t and technical 
assistance to States, and using the flexibility of the Medicaid program. The Olmstead 
decision affoms that we are moving in the right direction and we intend to continue 
these eff01ts. 

We recognize that this interim guidance leaves many questions unanswered; with your 
input, we expect to develop fu1ther guidance and technical assistance. We recommend 
that States do the following: 

·:· Develop a comprehensive, effectively working plan (or plans) to strengthen community 
service systems and serve people with disabilities in the most integrated setting 
approp1iate to their needs; 

·:· Actively involve people with disabilities, and where appropriate, their family members or 
representatives, in design, development and implementation; 

·:· Use the attached technical assistance mate1ial as one of the guides in the planning 
process; 

·:· Inf mm us of questions that need resolution and of ideas regarding technical assistance 
that would be helpful. 

We look f01ward to working with you to improve the nation's community services 
system. 

Sincerely, 

Isl Isl 

Timothy M. Westmoreland Thomas Perez 
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Director 
Center for Medicaid and State Operations 
Health Care Financing Administration 

Enclosure 

cc: 

All HCFA Regional Administrators 

All HCF A Associate Regional Administrators 
Division of Medicaid and State Operations 

American Public Human Services Association 

Director 
Office for Civil Rights 

National Association of State Alcohol and Drug Abuse Directors, Inc. 

National Association of State Directors of Developmental Disabilities Services 

National Association for State Mental Health Program Directors 

National Association of State Units on Aging 

National Conference of State Legislatures · 

National Governors' Association 



Enclosure 

Developing Comprehensive, Effectively Working Plans 
Initial Technical Assistance Recommendations 

ln ruling on the case of Olmstead v L. C., the Supreme Cou11 affitmed the right of 
individuals with disabilities to receive public benefits and services in the most 
integrated setting approp1iate to their needs. The Supreme Coutt indicated that a State 
can demonstrate compliance with its ADA obligations by showing that it has a 
comprehensive, effectively working plan for placing qualified persons with disabilities 
in less restrictive settings, and a waiting list that moves at a reasonable pace not 
controlled by the State's endeavors to keep its institutions fully populated. 

We strongly urge States to increase access to community-based services for individuals 
with disabilities by developing comprehensive, effectively working plans for ensuting 
compliance with the ADA. There is no single model plan approptiate for all States and 
situations. In developing their plans, States must take into account their paiticular 
circumstances. However, we believe there are some factors that are critically impo1tant 
for States that seek to develop comprehensive, effectively working plans. Our intent in 
this enclosure is to identify some of the key principles, including the involvement of 
people with disabilities throughout the planning and implementation process. These 
principles also will be used by the Office for Civil Rights as it investigates complaints 
and conducts compliance reviews involving "most integrated setting" issues. We 
strongly recommend that States factor in these principles and practices as they develop 
plans tailored to their needs. 

Comprehensive, Effectively Working Plans 

Principle: Develop and implement a comprehensive, effectively working plan (or 
plans) for providing services to eligible individuals with disabilities in more integrated, 
communizy-hased settings. When effectively carrying out this principle: 

The State develops a plan or plans to ensure that people with disabilities are served in the 
most integrated setting approptiate. It considers the extent to which there are programs that 
can serve as a framework for the development of an effectively working plan. It also 
considers the level of awareness and agreement among stakeholders and decision-makers 
regarding the elements needed to create an effective system, and how this foundation can be 
strengthened. 

The plan ensures the transition of qualified individuals into community-based settings at a 
reasonable pace. The State identifies improvements that could be made. 



The plan ensures that individuals with disabilities benefit from assessments to determine how 
community living might be possible (without limiting consideration to what is cmTently 
available in the community). In this process, individuals are provided the opp01tunity for 
info1med choice. 

The plan evaluates the adequacy with which the State is conducting thorough, objective and 
periodic reviews of all individuals with disabilities in institutional settings (such as State 
institutions, ICFs/MR, nursing facilities, psychiat1ic hospitals, and residential service 
facilities for children) to dete1mine the extent to which they can and should receive services 
in a more integrated setting. 

The plan establishes similar procedures to avoid unjustifiable institutionalization in the first 
place. 

Plan Development and Implementation Process 

Principle: Provide an opportunity for interested persons, including individuals with 
disabilities and their representatives, to he integral participants in plan development 
and follow-up. When effectively carrying out this principle: 

The State involves people with disabilities (and their representatives, where approp1iate) in 
the plan development and implementation process. It considers what methods could be 
employed to ensure constructive, on-going involvement and dialogue. 

The State assesses what paitnerships are needed to ensure that any plan is comprehensive and 
works effectively. 

Assessments on Behalf of Potentially Eligible Populations 

Principle: Take steps to prevent or correct current and future wu'ustified 
institutionalization of individuals with disabilities. When effectively carrying out this 
princ1jJle: 

The State has a reliable sense of how many individuals with disabilities are 
cmTently institutionalized and are eligible for services in community-based settings. 
The plan considers what info1mation and data collection systems exist to enable the 
State to make this dete1mination. Where appropriate, the State considers 
improvements to data collection systems to enable it to plan adequately to meet 
needs. 



The State evaluates whether existing assessment procedures are adequate to identify 
institutionalized individuals with disabilities who could benefit from services in a more 
integrated setting. 

The State also evaluates whether existing assessment procedures are adequate to identify 
individuals in the community who are at 1isk of placement in an unnecessaiily restrictive 
setting. 

The plan ensures that the State can act in a timely and effective manner in response to the 
findings of any assessment process. 

Availability of Community-Integrated Services 

Principle: Ensure the Availahility of Community-Integrated Services. When effectively 
car1ying out this principle: 

The plan identifies what community-based services are available in the State. It assesses the 
extent to which these programs are able to serve people in the most integrated setting 
approp1iate (as desc1ibed in the ADA). The State identifies what improvements could be 
accomplished, including in info1mation systems, to make this an even better system, and how 
the system might be made comprehensive. 

The plan evaluates whether the identified supp01ts and services meet the needs of persons 
who are likely to require assistance in order to live in community. It identifies what changes 
could be made to improve the availability, quality and adequacy of the supp01ts. 

The State evaluates whether its system adequately plans for making supp01ts and services 
available to assist individuals who reside in their own homes with the presence of other 
family members. It also considers whether its plan is adequate to address the needs of those 
without family members or other info1mal caregivers. 

The State examines how the identified suppo1ts and services integrate the individual into the 
community. 

The State reviews what funding sources are available (both Medicaid and other funding 
sources) to increase the availability of community-based services. It also considers what 
effo1ts are under way to coordinate access to these services. Planners assess the extent to 
which these funding sources can be organized into a coherent system of long te1m care which 
affords people with reasonable, timely access to community-based services. 

Planners also assess how well the cuJTent service system works for different groups (e.g. 



elderly people with disabilities, people with physical disabilities, developmental disabilities, 
mental illness, HIV-AIDS, etc.). The assessment includes a review of changes that might be 
desirable to make services a reality in the most integrated setting approp1iate for all 
populations. 

The plan examines the operation of waiting lists, if any. It examines what might be done to 
ensure that people are able to come off waiting lists and receive needed community services 
at a reasonable pace. 

Informed Choice 

Principle: Afford individuals with disabilities a11d theirfamilies the opportunity to 
make informed choices regarding how their needs ca11 best he met in community or 
i11stitutional settings. When effectively carrying out this principle: 

The plan ensures that individuals who may be eligible to receive services in more integrated 
community-based settings (and their representatives, where appropriate) are given the 
opp01tunity to make inf01med choices regarding whether -and how- their needs can best be 
met. 

Planners address what info1mation, education, and refe1rnl systems would be useful to ensure 
that people with disabilities receive the inf01mation necessary to make inf01med choices. 

Implications for State and Community Infrastructure 

Pri11ciple: Take steps to ensure that quality assurance, quality improvement and sound 
management support implementation of the plan. When effectively carrying out this 
principle: 

Planners evaluate how quality assurance and quality improvement can be conducted 
effectively as more people with disabilities live in community settings. 

The State also examines how it can best manage the overall system of health and long te1m 
care so that placement in the most integrated setting approp1iate becomes the notm. It 
considers what planning, contracting and management infrastructure might be necessary to 
achieve this result at the State and the community level. 



Dear Governor ----

In recent years, we have made great strides in enabling individuals with disabilities to paiticipate 
fully in our communities by removing baniers to access in employment, public 
accommodations, and state and local government programs. Many States have led the way in 
designing innovative and fiscally responsible ways to enable more persons with disabilities to 
receive necessary services in their communities instead of in institutions. 

Our country's progress in this regard reflects a shared belief that no person should have to live in 
a nursing home or other institution if he or she can live in his or her community. The recent 
Supreme Cou1t decision in Olmstead v. L.C. affoms this shared value, by finding that 
unnecessary institutionalization of individuals with disabilities is disc1imination under the 
Americans with Disabilities Act (ADA). Jn the decision, the Cami explained that a State may 
be able to meet its obligation under the ADA by having comprehensive, effectively working 
plans ensu1ing that individuals with disabilities receive services in the most integrated setting 
approp1iate to their needs. 

We encourage you to develop and implement such plans, and to involve individuals with 
disabilities and other stakeholders in the process of design and implementation. This 
Depaitment stands ready to assist you in these effo1ts. To begin that process, attached is a letter 
from the Depaiiment of Health and Human Services to all State Medicaid Directors regarding 
the Olmstead decision. I want to also encourage you to share this letter with other state agencies 
operating programs affected by the Olmstead decision, since the ADA applies to all state 
programs. 

The Depaitment is committed to continuing to work in pa1tnership with you, individuals with 
disabilities and all other stakeholders to ensure that States have in place effective, fiscally 
responsible policies designed to increase access to community-based services. As you identify 
your prio1ities for the coming year, I hope you will continue to place substantial emphasis on 
developing programs and services for individuals with disabilities that will fmther our shared 
goal of integrating individuals with disabilities into the social mainstream, promoting equality of 
oppo1tunity and maximizing individual choice. 

I deeply appreciate the leadership !hat you and your colleagues have provided, and J look 
fo1ward to working with you as we continue to make progress in this impo1tant area. 
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January 14, 2000 

Dear State Medicaid Director: 

200 Independence Avenue, SW 
Washington, D.C. 20201 

The recent Supreme Court decision in Olmstead v. L. C., 119 S.Ct. 2176 (1999), provides an important 
legal framework for our mutual efforts to enable individuals with disabilities to live in the most 
integrated setting appropriate to their needs. The Court's decision clearly challenges us to develop more 
opportunities for individuals with disabilities through more accessible systems of cost-effective 
community-based services. 

This decision confirms what this Administration already believes: that no one should have to live in an 
institution or a nursing home if they can live in the community with the right support. Our goal is to 
integrate people with disabilities into the social mainstream, promote equality of opportunity and 
maximize individual choice. 

The Department of Health and Human Services (DHHS) is committed to working with all affected 
parties to craft comprehensive, fiscally responsible solutions that comply with the Americans with 
Disabilities Act of 1990 (ADA). Although the ADA applies to all State programs, Medicaid programs 
play a critical role in making community services available. As a consequence, State Medicaid Directors 
play an important role in helping their States comply with the ADA. This letter conveys our initial 
approach to Olmstead and outlines a framework for us to respond to the challenge. 

The Olmstead Decision 
' ' 

The Olmstead case was brought by two Georgia women whose disabilities include mental retardation 
and mental illness. At the time the suit was filed, both plaintiffs lived in State-run institutions, despite 
the fact that their treatment professionals had determined that they could be appropriately served in a 
community setting. The plaintiffs asserted that continued institutionalization was a violation of their 
right under the ADA to live in the most integrated setting appropriate. The Olmstead decision interpreted 
Title II of the ADA and its implementing regulation, which oblige States to administer their services, 
programs, and activities "in the most integrated setting appropriate to the needs of qualified individuals 
with disabilities." (28 CFR 35.130(d)). In doing so, the Supreme Court answered the fundamental 
question of whether it is discrimination to deny people with disabilities services in the most integrated 
setting appropriate. The Court stated directly that "Unjustified isolation ... is properly regarded as 
discrimination based on disability." It observed that (a) "institutional placement of persons who can 
handle and benefit from community settings perpetuates unwarranted assumptions that persons so 
isolated are incapable or unworthy of participating in community life," and (b) "confinement in an 
institution severely diminishes the everyday life activities of individuals, including family relations, 
social contacts, work options, economic independence, educational advancement, and cultural 
enrichment." 

Under the Court's decision, States are required to provide community-based services for persons with 
disabilities who would otherwise be entitled to institutional services when: (a) the State's treatment 
professionals reasonably determine that such placement is appropriate; (b) the affected persons do not 
oppose such treatment; and (c) the placement can be reasonably accommodated, taking into account the 
resources available to the State and the needs of others who are receiving State-supported disability 
services. The Court cautioned however, that nothing in the ADA condones termination of institutional 
settings for persons unable to handle or benefit from community settings. Moreover, the State's 
responsibility, once it provides community-based treatment to qualified persons with disabilities, is not 
unlimited. 
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Under the ADA, States are obliged to "make reasonable modifications in policies, practices, or 
procedures when the modifications are necessary to avoid discrimination on the basis of disability, 
unless the public entity can demonstrate that making the modifications would fundamentally alter the 
nature of the service, program or activity." (28 CFR 35.130(b)(7)). The Supreme Court indicated that the 
test as to whether a modification entails "fundamental alteration" of a program takes into account three 
factors: the cost of providing services to the individual in the most integrated setting appropriate; the 
resources available to the State; and how the provision of services affects the ability of the State to meet 
the needs of others with disabilities. Significantly, the Court suggests that a State could establish 
compliance with title II of the ADA if it demonstrates that it has: 

• a comprehensive, effectively working plan for placing qualified persons with disabilities in less 
restrictive settings, and 

• a waiting list that moves at a reasonable pace not controlled by the State's endeavors to keep its 
institutions fully populated. 

Olmstead and the Medicaid Program 

Olmstead challenges States to prevent and correct inappropriate institutionalization and to review intake 
and admissions processes to assure that persons with disabilities are served in the most integrated setting 
appropriate. Medicaid can be an important resource to assist States in meeting these goals. We want to 
work closely with States to make effective use of Medicaid support in your planning and implementation 
of Olmstead. As an example of the interface between Olmstead's explanation of the State's ADA 
obligation and your Medicaid program we would point to the State's responsibility, under Medicaid, to 
periodically review the services of all residents in Medicaid-funded institutional settings. Those reviews 
may provide a useful component of the State's planning for a comprehensive response to Olmstead. 
States must also be responsive to institutionalized individuals who request that their situation be 
reviewed to determine if a community setting is appropriate. In such a case the State has a duty to 
redress the situation, subject to the limits outlined by the Court and the ADA. As another example, 
States may choose to utilize their Medicaid funds to provide appropriate services in a range of settings 
from institutions to fully integrated community support. 

Comprehensive, Effectively Working Plans 

As we have noted, the Supreme Court in Olmstead indicated that a State may be able to meet its 
obligation under the ADA by demonstrating that it has a comprehensive, effectively working plan for 
placing qualified persons with disabilities in the most integrated setting appropriate, and a waiting list 
that moves at a reasonable pace not controlled by a State's objective of keeping its institutions fully 
populated. The Department believes that comprehensive, effectively working plans are best achieved 
with the active involvement of individuals with disabilities and their representatives in design, 
development and implementation. 

The Court's Olmstead decision regarding the integration requirement applies to all individuals with 
disabilities protected from discrimination by title II of the ADA. Although Olmstead involved two 
individuals with mental disabilities, the scope of the ADA is not limited only to such individuals, nor is 
the scope of Olmstead limited to Medicaid beneficiaries or to services financed by the Medicaid 
program. In addition, the requirement to provide services in the most integrated setting appropriate 
applies not only to persons already in institutional settings but to those being assessed for possible 
institutionalization. 

The enclosure to this letter offers some recommendations about key principles and practices for States to 
consider as they develop plans. We recognize that there is no single plan that is best suited for all States, 
and accordingly that there are many ways to meet the requirements of the ADA. We certainly hope 
States and people with disabilities will expand and improve on these ideas. Although these plans 
encompass more than just the Medicaid program, we realize the important role played by State Medicaid 
Directors in this area. As just one example, Federal financial participation will be available at the 
administrative rate to design and administer methods to meet these requirements, subject to the normal 
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condition that the changes must be necessary for the proper and efficient administration of the State's 
Medicaid program. Because of your signi ft cant role, we have taken this opportunity to raise these issues 
with you. 

The principles and practices contained in the accompanying technical assistance enclosure also serve as 
an important foundation for the DHHS Office for Civil Rights' (OCR) activities in this area. As you 
know, OCR has responsibility for investigating discrimination complaints involving the most integrated 
setting issue. OCR also has authority to conduct compliance reviews of State programs and has already 
contacted a number of States to discuss complaints. OCR strongly desires to resolve these complaints 
through collaboration and cooperation with all interested parties. 

Next Steps for the Department of Health and Human Services 

Consultation: We have begun consultation with States (including State Medicaid Directors and members 
of the long term care technical advisory group, who share responsibility for Medicaid) and with people 
with disabilities. We look forward to building on this start. Many States have made great strides toward 
enabling individuals with disabilities to live in their communities. There is much that we can learn from 
these States. We are interested in your ideas regarding the methods by which we might accomplish such 
continuing consultation effectively and economically. 

Addressing Issues and Questions Regarding Olmstead and Medicaid: As we move forward, we 
recognize that States may have specific issues and questions about the interaction between the ADA and 
the Medicaid program. In response to the issues and questions we receive, we will review relevant 
federal Medicaid regulations, policies and previous guidance to assure that they (a) are compatible with 
the requirements of the ADA and the Olmstead decision, and (b) facilitate States' efforts to comply with 
the law. 

Technical Assistance: In response to any issues raised by the States, the DHHS working group will 
develop a plan to provide technical assistance and information sharing among States and stakeholders. 
Responses to questions and technical assistance materials will be published on a special website. We are 
also funding projects in a number of States to assist with nursing home transition. Finally, we seek your 
ideas on the additional forms of technical assistance you would find most helpful for home and 
community-based services and conferences for State policy makers. We will use your suggestions to 
facilitate the implementation of the integration requirement. We invite all States and stakeholders to 
submit questions and recommendations to our departmental workgroup co-chaired by the Director of 
HCFA's Center for Medicaid and State Operations and the Director of the DHHS Office for Civil 
Rights. Please send such written correspondence to: 

Conclusion 

DHHS Working Group for ADA/Olmstead 

c/o Center for Medicaid and State Operations 
HCFA, RoomS2-14-26, DEHPG 
7500 Security Blvd. 
Baltimore MD 21244-1850 

The Administration and DHHS have a commitment to expanding home and community- based services 
and offering consumers choices in how services are organized and delivered. Over the past few years, 
DHHS has focused on expanding and promoting home and community-based services, offering support 
and technical assistance to States, and using the flexibility of the Medicaid program. The Olmstead 
decision affirms that we are moving in the right direction and we intend to continue these efforts. 

We recognize that this interim guidance leaves many questions unanswered; with your input, we expect 
to develop further guidance and technical assistance. We recommend that States do the following: 

• Develop a comprehensive, effectively working plan (or plans) to strengthen community service 
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systems and serve people with disabilities in the most integrated setting appropriate to their needs; 
• Actively involve people with disabilities, and where appropriate, their family members or 

representatives, in design, development and implementation; 
• Use the attached technical assistance material as one of the guides in the planning process; 
• Inform us of questions that need resolution and of ideas regarding technical assistance that would 

be helpful. 

We look forward to working with you to improve the nation's community services system. 

Sincerely, 

Isl 

Timothy M. Westmoreland 
Director 
Center for Medicaid and State Operations 
Health Care Financing Administration 

Enclosure 

cc: 

All HCF A Regional Administrators 

All HCF A Associate Regional Administrators 

Division of Medicaid and State Operations 

American Public Human Services Association 

Isl 

Thomas Perez 
DirectorOffice for Civil Rights 

National Association of State Alcohol and Drug Abuse Directors, Inc. 

National Association of State Directors of Developmental Disabilities Services 

National Association for State Mental Health Program Directors 

National Association of State Units on Aging 

National Conference of State Legislatures 

National Governors' Association 

Developing Comprehensive, Effectively Working Plans 
Initial Technical Assistance Recommendations 

Enclosure 

In ruling on the case of Olmstead v L.C., the Supreme Court affirmed the right of individuals with 
disabilities to receive public benefits and services in the most integrated setting appropriate to their 
needs. The Supreme Court indicated that a State can demonstrate compliance with its ADA obligations 
by showing that it has a comprehensive, effectively working plan for placing qualified persons with 
disabilities in less restrictive settings, and a waiting list that moves at a reasonable pace not controlled by 
the State's endeavors to keep its institutions fully populated. 

We strongly urge States to increase access to community-based services for individuals with disabilities 
by developing comprehensive, effectively working plans for ensuring compliance with the ADA. There 
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is no single model plan appropriate for all States and situations. In developing their plans, States must 
take into account their particular circumstances. However, we believe there are some factors that are 
critically important for States that seek to develop comprehensive, effectively working plans. Our intent 
in this enclosure is to identify some of the key principles, including the involvement of people with 
disabilities throughout the planning and implementation process. These principles also will be used by 
the Office for Civil Rights as it investigates complaints and conducts compliance reviews involving 
"most integrated setting" issues. We strongly recommend that States factor in these principles and 
practices as they develop plans tailored to their needs. 

Comprehensive, Effectively Working Plans 

Principle: Develop and implement a comprehensive, effectively working plan (or plans) for providing 
services to eligible individuals with disabilities in more integrated, community-based settings. When 
effectively carrying out this principle: 

• The State develops a plan or plans to ensure that people with disabilities are served in the most 
integrated setting appropriate. It considers the extent to which there are programs that can serve as 
a framework for the development of an effectively working plan. It also considers the level of 
awareness and agreement among stakeholders and decision-makers regarding the elements needed 
to create an effective system, and how this foundation can be strengthened. 

• The plan ensures the transition of qualified individuals into community-based settings at a 
reasonable pace. The State identifies improvements that could be made. 

• The plan ensures that individuals with disabilities benefit from assessments to determine how 
community living might be possible (without limiting consideration to what is currently available 
in the community). In this process, individuals are provided the opportunity for informed choice. 

• The plan evaluates the adequacy with which the State is conducting thorough, objective and 
periodic reviews of all individuals with disabilities in institutional settings (such as State 
institutions, ICFs/MR, nursing facilities, psychiatric hospitals, and residential service facilities for 
children) to determine the extent to which they can and should receive services in a more 
integrated setting. 

• The plan establishes similar procedures to avoid unjustifiable institutionalization in the first place. 

Plan Development and Implementation Process 

Principle: Provide an opportunity for interested persons, including individuals with disabilities and 
their representatives, to be integral participants in plan development and follow-up. When effectively 
carrying out this principle: 

• The State involves people with disabilities (and their representatives, where appropriate) in the 
plan development and implementation process. It considers what methods could be employed to 
ensure constructive, on-going involvement and dialogue. 

• The State assesses what partnerships are needed to ensure that any plan is comprehensive and 
works effectively. 

Assessments on Behalf of Potentially Eligible Populations 

Principle: Take steps to prevent or correct current and future unjustified institutionalization of 
individuals with disabilities. When effectively carrying out this principle: 

• The State has a reliable sense of how many individuals with disabilities are currently 
institutionalized and are eligible for services in community-based settings. The plan considers 
what information and data collection systems exist to enable the State to make this determination. 
Where appropriate, the State considers improvements to data collection systems to enable it to 
plan adequately to meet needs. 

• The State evaluates whether existing assessment procedures are adequate to identify 
institutionalized individuals with disabilities who could benefit from services in a more integrated 
setting. 
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• The State also evaluates whether existing assessment procedures are adequate to identify 
individuals in the community who are at risk of placement in an unnecessarily restrictive setting . 

• The plan ensures that the State can act in a timely and effective manner in response to the findings 
of any assessment process. 

Availability of Community-Integrated Services 

Principle: Ensure !he Availabilily nfCommunily-lnlegrated Services. When e.ffeclively carrying oul this 
principle: 

• The plan identifies what community-based services are available in the State. It assesses the extent 
to which these programs are able to serve people in the most integrated setting appropriate (as 
described in the ADA). The State identifies what improvements could be accomplished, including 
in information systems, to make this an even better system, and how the system might be made 
comprehensive. 

• The plan evaluates whether the identified supports and services meet the needs of persons who are 
likely to require assistance in order to live in community. It identifies what changes could be made 
to improve the availability, quality and adequacy of the supports. 

• The State evaluates whether its system adequately plans .for making supports and services 
available to assist individuals who reside in their own homes with the presence of other family 
members. It also considers whether its plan is adequate to address the needs of those without 
family members or other infonnal caregivers. 

• The State examines how the identified supports and services integrate the individual into the 
community. 

• The State reviews what funding sources are available (both Medicaid and other funding sources) 
to increase the availability of community-based services. It also considers what efforts are under 
way to coordinate access to these services. Planners assess the extent to which these funding 
sources can be organized into a coherent system of long term care which affords people with 
reasonable, timely access to community-based services. 

• Planners also assess how well the current service system works for different groups (e.g. elderly 
people with disabilities, people with physical disabilities, developmental disabilities, mental 
illness, HIV-AIDS, etc.). The assessment includes a review of changes that might be desirable to 
make services a reality in the most integrated setting appropriate for all populations. 

• The plan examines the operation of waiting lists, if any. It examines what might be done to ensure 
that people are able to come off waiting lists and receive needed community services at a 
reasonable pace. 

Informed Choice 

Principle: Afford individuals with disabilities and their families the opportunity to make informed 
choices regarding how their needs can best be met in community or institutional settings. When 
effectively carrying out this principle: 

• The plan ensures that individuals who may be eligible to receive services in more integrated 
community-based settings (and their representatives, where appropriate) are given the opportunity 
to make informed choices regarding whether -and how- their needs can best be met. 

• Planners address what information, education, and referral systems would be useful to ensure that 
people with disabilities receive the information necessary to make informed choices. 

Implications for State and Community Infrastructure 

Principle: Take steps lo ensure thal quality assurance, quality improvement and sound management 
support implementation uf the plan. When effectively carrying out this principle: 

• Planners evaluate how quality assurance and quality improvement can be conducted effectively as 
more people with disabilities live in community settings. 

• The State also examines how it can best manage the overall system of health and long term care so 
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that placement in the most integrated setting appropriate becomes the norm. It considers what 
planning, contracting and management infrastructure might be necessary to achieve this result at 
the State and the community level. 

To top 

jhunt~os.dhhs.gov 
Date o last revision: January 18, 2000 

HHS 
Home Page 

OCR 
Home Paste 

Return to HHS Home Page 

Return to OCR Home Page 

4/5/2000 2:41 PM 



DHHS, Office for Civil Rights' Sample Olmstead letter to Governors h ttp:l /www.hhs.gov/progorg/ocr/o lmstgovOO .htm 

I of2 

January 14, 2000 

Dear Governor : 

In recent years, we have made great strides in enabling individuals with disabilities to 
participate fully in our communities by removing barriers to access in employment, public 
accommodations, and state and local government programs. Many States have led the way 
in designing innovative and fiscally responsible ways to enable more persons with 
disabilities to receive necessary services in their communities instead of in institutions. 

Our country's progress in this regard reflects a shared belief that no person should have to 
live in a nursing home or other institution if he or she can live in his or her community. The 
recent Supreme Court decision in Olmstead v. L.C. affirms this shared value, by finding that 
unnecessary institutionalization of individuals with disabilities is discrimination under the 
Americans with Disabilities Act (ADA). In the decision, the Court explained that a State 
may be able to meet its obligation under the ADA by having comprehensive, effectively 
working plans ensuring that individuals with disabilities receive services in the most 
integrated setting appropriate to their needs. 

We encourage you to develop and implement such plans, and to involve individuals with 
disabilities and other stakeholders in the process of design and implementation. This 
Department stands ready to assist you in these efforts. To begin that process, attached is a 
letter from the Department of Health and Human Services to all State Medicaid Directors 
regarding the Olmstead decision. I want to also encourage you to share this letter with other 
state agencies operating programs affected by the Olmstead decision, since the ADA applies 
to all state programs. 

The Department is committed to continuing to work in partnership with you, individuals 
with disabilities and all other stakeholders to ensure that States have in place effective, 
fiscally responsible policies designed to increase access to community-based services. As 
you identify your priorities for the coming year, I hope you will continue to place 
substantial emphasis on developing programs and services for individuals with disabilities 
that will further our shared goal of integrating individuals with disabilities into the social 
mainstream, promoting equality of opportunity and maximizing individual choice. 

I deeply appreciate the leadership that you and your colleagues have provided, and I look 
forward to working with you as we continue, to make progress in this important area . 

Enclosure 

To top 

jhunt~os.dhhs.gov 
Date o last reviSion: January 18, 2000 

• t ,, 

Sincerely, 

Isl 

Donna E. Shalala 
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Edward W. Correia 

0410412000 10:36:36 AM 

Record Type: Record 

To: Lisa M. Brown/OVP@OVP, Andrea Kane/OPD/EOP@EOP, J. Eric Gould/OPD/EOP@EOP 

cc: Lon Sorensen/OVP@OVP, Eugenia Chough/OPD/EOP@EOP 
Subject: Olmstead Meeting 

The meeting, which is at 1:30 Wednesday in 472 OEOB, will deal with implementation of the 
Olmstead decision. The idea is to talk about how implementation is going, what HHS is doing, and what 
we might be prepared to announce at the ADA event this summer. These people are coming: 

Tom Perez 
Shelia Foran 
Henry Claypool 
Bob Williams 
Claudia Schlosberg 
William McKinnon 
Becky Ogle 


