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No laneier can you be denied cov­
eted enpkgriBeol «Kiortuiiltics. No 
loiieer caa you be fOfOM lo bmlifle 
in alleywaya io Bahacto Icnipera- 
lures to iadulee your baM. No 
tongo’ mat yiw bear, wUmut ie> 
oouiae, toe todigiilties heaped upo* 
youhyiMMiflewreiidinfciiciiBna^^ 
oHMifeem

■low has Ibis come to pan? Who 
are ymr savton? Why. none atber 
man rreskkol CMdUm and Food 
and Dreg Adrainlsindjga CommiE- 
WMter Damd Kessler, win recenUjr 
UmedoniiMl you Inm a dcspsud 
and cfipresint rabble into the new* 
caUegalty pnotoctod lumitty.

Penntt me to explain. Oititoo 
proved lindiae that nics
otioe ia an addNtive dnc-As ■ re> 
suit, you arc now federally 
rnregnttedtoTigndmda.

No kneer are you respcusibto 
adult cilBOB who have iooUsti^r 
dwaen to nai (be risk of disease 
and death in Uie hate torn tor toe 
touaediatn gratifiratitin afforded 
by smnfcinB You are now victints 
of a leycboloeical substonce use 
danTder"

And this means that you are offi­
cially (ksaUed and protected by lite 
federal AnerleaiiB witb OisaliiB- 
IkaAc^arAOA,

The AQA pidtoCU anyoiie who 
baa or is regained as having a 
Physical or meotal 
Uiat sdhsUntiaPy bmila a major

spec a
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order to save on their bealtocare 
costa. TbQf endd deny jmt « 
pramolioa you bad canted aimp^ 
becaise you were a smoker.

Noton^. Now any of these ac* 
tions «mdd constitute blataat dia> 
cnninalMMt ngaiDdd Uie disabfed.

1 do not unto to ovemato toe 
case, life is not a bed or rases. The 
ADA will not guaradee you toe 
it^toBmokeon tbe job.

la fact, toe ad spedlicahy stoics 
toat it may not be hderpniled 
preclude the fculubitiDa oi. or toe 
iumoatton of restnetiooson, snook- 
tog to ptocesof emptoymenr (lan­
guage toat would be uaneceassry 
were sraolung not wttbin cootm- 
plitionoftteact).

However, it does guanatee toat 
any einptoyer who decides to re- 
atrld or proiubil your abilily to 
snoloe m toe Job camot do 00 wttli. 
out “making reasonable anxxniQO- 
dattorsT to ymirdisalHlMy.

Abhougli there is currently a 
great deal of legal imecTtainly as to 
what cQtmts as reasonable aoeom- 
nwdalkin. you may led conrident 
Uiat beine drtvea oulakie iato Itreez- 
tog ooli^ ditvlng nk) or trepiod 
beat in order to deal with your 
handicap will not quality.

You should aim be aware that

tog yon wdli patenuliBik ledures 
ahool bow smoktog h bad for you 
or graUiUoiB advine an hov to 
If they greeted y«a- lrq» outside 
lor ctBBretie breaks witb looks of 
dtogastor pity, or worsen wilb rake 
hacking cuaghs or derisne com­
ments about kissing an asMray. 
you bad no cboire but to grin and
beariL

Now, Ibanks to toe president and 
the FDA eonuniasiOMr, yon oui 
demand toat your enptoycr put a 
atop to ouch behavior and sue If he 
or die does not take “imnwdtatn 
nial appnprtotocorrective action.*’

So do nut he oflended the nest 
time Kessler refers to you as a 
drag addict Do not rebel agatoat

betog cbnraderiaed as one beren 
c( ttco wfU, mtodiestoy enslaved |wi- 
tobaoto aad anaUe to deUdd^t
yoursRir wluit risks you Wish tp npt,-«

Tky toace htoatatement foe wtbt! 
it is — an <toen towitation to Urn 
wooderftil worid of fegaBy!Vt«ii^ 
oisod victunbaod witb an thennl^'! 
and benefits contained tberen'^

Accept toe towitaliuL if 
ttiinfc yoB wfll told the 
be a oore feUcttotts, BeooflRiiDdhf- 
ing and wornwr place. Eipctoiilti'* 
oo ttaooe wtolerwortitoysaifeBtoV' 
Is Ubclow.

-a* a
Jetm flamastonDauuDfato 

femor «f the CewgelOMrJUBntoMi 
tofjrjdtoaiofjflimtom

4B Tuesday. Angusl ?9,1996

• •------- -------------^ ■ ■ I 1 _ ^ w AW BUMUM eviimu gy|y mWdW UlBl# life actntty. This baa been toteiv., mw uuyi, you ofOciaBy
I pretod 10 tofdude both dnig yuo. are odltled-to a work-P

aodalfobolirs.' place free of hantoanent based on |
i Before, when JHoWng was just a --yourdisibillty.
. aatoyhaUit, too aatlidaot apply to This means that your erapkiyer is'

y^-^aowlbalyouareoffidaHy^ilegaEy obligated to ensure toat'
» impaired you are legtOly entlOed yaursuprrvisDnandocMwwkfUBdo 
f to all liie righto and privileges cur- am engage In conduct toat would' 
j Rtoly enjoyed by tbuseundeigniiig cieafe an inUmidaimg, butiie or^ i 

HcleppmgraniB, oflcesive wocklRg envfrenmeot for j
Before, cmpkiytnaHdd ask you ' you as a smoker. 4

. wbetocryouiiONtaeddurtoBaneiii- A week SBUi you had to pot 
pfeynuuit Interview. Tlwycotod re- with the siqicrtor aiUtode of your^

. fose to tore you even toougb you cnodeseendiog nooBinoking oo- 
: were the beto.-q»ialiflfi| annirint In uwlEen IltheyfnnistodMbafleer.

CO
-<

CT)

Ek

4^
a>Tl
s

I

ro
oro4^

a>4^
roCO



SENT BY: 9- 6-95 ; 1:20PM : EEOC- 2024566423;# 1

OCLA fax
U. S. Equal Employmemt OPPOFmjNrrYCommission 
Office of Communications and Legislative Affairs 
I 0O I L Street. N.W.

Washington. D. C. 20507 
Fax: (202) e63-49 t 2

Date: Time; J-/S
To; ^^ j

0 2 ) __
Fax Number; Cp *“ /4^

Sender;

Sender's Telephone Number: (^(p^ -yf/s
Document;

Number of Paoes Transmitted (Including Cover);
r ^

Special Instructions:

Please telephone sender if you do not receive all documents.



oi lois-e « awamet tjpec a : g tySmokers ot Atneiica. heart 
VflurdeitveraiMe is at lund

No lone>r you te denied oov>
:ted eoiplasmiail epportunlUes No 
(Wger can >00 be forced to huddle 
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Permb HM to explain. Clinton ap- 
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order to save on their heaUtcare 
costs. They could deny you a 
pronwtiao you had earned simply 
because you ««« a aroaker.

No loo^. Now any of these ac> 
ttona would oonstitute Uatant diw 
crimmalioa against Ibe dIsaUedL 

I do not wtsii to ovmtale the 
cas& UTe is not a bed of foseK The 
ADA wilt not guarantee you Ibe 

to snake on the Job.
In fact, tbe act specifically sudes 

that it may not be interpreted *io 
preclude the pavlUbitiafl at. or the
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tine impoeitfoo of rentrictjona on, smok-

woeolaeddrtigadillote.
No iooger are yon reipoasaile 

ihiN dUaens who iiaive knUstiy 
MOMi to nn the risk of disease 
nd death in Uie long term for the 
nmediate graUficatiMi afforded 
i smokaig. You are now' victirns 
'a “psycbokeical substance use 
«rter”
Andlhisineaiisthatymiareoffi- 
ally disabled and pnoterted by the 
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The A&% protects anyone wt» 
» or la regarded as havtatg a 
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were smoking not wdiui contem 
ptatimor the act).

However, it does guaraittee that 
any employer who deaden to re­
strict or prohibit yixir abdity to 
smoke on the Job camot do so with­
out “making reasooable aconcniDO- 
daUcBtf* to ynur disability.

Atthougb there is currenUy a 
ereatdeai nf legalunccftaintyaBtit 
what counts as reasocMbie aocom- 
modatkai, you may fed oanfiilent 
that being driven outside into frecs- 
hig odd driving rate or tropical 
heat in order to deal with your 
handicap win not qualify.

You should also be aware that 
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Wed, you^ arc entitled-ta a work- 
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ynurdtaabOily.
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S^ldbit, tte act <lid not apply to BuiajinwBtuiujiiiircnipiaycris 
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dia^ iw pity, or worse; With rate 
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beariL
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» be forced to middle 
in SDtnero tempera- 

i4ge your habit No 
you be»-, wMhoct re- 
<fignities heaped upon 
Kcndii^ nonemoAing

is come to poss? Who 
ors? Why. none other 
nt Clintcw and Kood 
muiislraLiim Commis- 
Kesster. who recenUy 
you from a despised 
I rabble into the nevr- 
Cected minority. 
coexptalA. Cfintooap- 

Qndng Ibat die 
dktive dri^ As a re- 
tre now federally 
ugMldlcts.
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who have foolLshly 

» Uie risk of disease 
ihe long term for the 
ratificatian afforded 
Ifou are now vidims 
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puded as hanftog a 
mental, tmpalnn^ 
ally limits a major 
rUs has been interi. 
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loyers could ask you 
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order to save oo their health-care 
costs. They couW deny you a 
protnofion you had earned simply 
because you were a smoker.

No longer. Now any of these ac- 
tiorts would constitute blauat di»- 
crinunation against the disabted.

1 do not wish to ovmtate the 
c:ase. Lite is not a bed of roses: Tbe 
ADA will not guarantee you the 
right to smoke on the joljL 

bi fact, the act spcctlically slatea 
that it. may aot be inlcnircfed “to 
preck^ the prufubitioa of. or tbe 
inmositioo of restrictians on, snuA- 
ing in places of emptoynient” (lan- 
jguage that would be umecessairy 
were Bmokng not williin oonleni- 
ptation of (he act).

However, it does guarantee that 
any employer who decides to re­
strict or prohibit your atnlity to 
stnokc OQ the Job canoot do so with­
out “nvaiang reasonable accomroo- 
daiions” to your dis&Ulily.

Akhougli (here is currently a 
great deal of legal DocotaiDty as to 
what cooDls as reasonable aocom- 
ntodalion, you may feel ootoGilerd 
ttaat being driven outside into Ibeez- 
ing Gold, drhrtng rain or tniplcal 
heat ia order to deal with your 
handicap wta not qualify.

You should also be aware that 
now (hot you are officially dlsa- . 
bled, you arc enttUetUto a work-t 
place free of harasaznent based on;
your disabOLty.

TMs moaitt that your employer is; 
le^y obligated to ensure that.' 
your sunmisMts and co-vrarkerH do 
Dol engage to conduct'lhat would’ 
create an intimid^jog. hostile or I 
offensive working envirtnimiU for 1 

as a smoker ^
A week agoi you bad (a put im 

with the superior attitude of yoor'^ 
coodescendiag nonsmoking co- 
workers. If ihey iaalated on badger­

ing you with patemalisttc lectures 
about how amokk\g Is bad for y«i 
or gratuitous arlvioe on how to qud. 
If they greeted your trips outside 
tor cigarette breaks with locks of 
dii^giist or pity, or worse, with fake 
hacking nin^ or derisive com- 
ments about kissing an aditray, 
you had no choice but to grto and 
bear U.

Now, thanks to the {s-esklent and 
the FDA commissioner, yon can 
demand that your cmploya' put a 
stop to such bdiarior and sue if he 
or ^ does not take “imroedialc 
and af^Hopriale corrective aetkm.''

So (to mil be nfloided the next 
time Kessler refom to you as a 
drug addkL Do sot rebel agai^

'Abring cfceu’eclerized as one bereft j
of free wlll,inliMD»£ly enslaved tor ^
lobacco and unable lo detid^flbre- /
yourself what risks you wish tRTi^ —^ 

TrytoseelbsstolemenUtaa^! m
it is — an open inviUUon to the 
wonderflil world of IcgaHieVtWfr 
nixed vkliinbood with aa thenrisliis‘i 
and benefila contained theim;^ 

Accept the InvttaDaL If jfbii diCr' 
thfaik you wfll rind tbe 
be a nwre feticitoits, acoomnodit^ 
hig and warmer place. EspeokOir’' 
on those winter workdays^ailnh’^'' 
fa M below. .'.'nrry1-'

*4j‘ i

Joba llasua is an aaaiafaiflf 
Aessor at lAe Gaargetov¥ti JJaivis»- 
sitjr School of BuBaStat. bur-
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Office of 
the Chairman

U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington, DC 20507

July 28. 1995

The Honorable Leon E. Panetta 
Chief of Staff 
The White House 
Washington, D.C.

Dear Mj>PaiIetU:

As we discussed during our May 19, 1995, meeting, the Equal Employment 
Opportunity Commission (EEOC) is planning a roundtable discussion focusing on diversity 
and equal employment opportunity issues as a part of our 30th Anniversary celebration. We 
believe the EEOC has an important role in facilitating a national discussion about the 
importance of diversity in the American workforce and the challenge of equal employment 
opportunity in the 21st cenmry.

We would like to invite President Clinton to participate in the roundtable in whatever 
manner he desires. For example, he could give opening remarks, participate in the actual 
discussion, or give closing remarks. Two hours of the program will be devoted to a 
discussion among twelve to fifteen well-respected members of the civil rights, business, and 
legal communities. A moderator will guide the discussion of three basic questions ~ what is 
diversity, why is it important to today’s American workforce, and how can American society 
best meet the challenge of fully utilizing its increasingly diverse workforce in the 21st 
century. An EEOC reception for invited guests will follow the roundtable.

The EEOC believes that these issues are at the heart of America’s current debate 
concerning affirmative action. A national dialogue designed to educate and inform the 
American populace will serve as a positive step toward dissolving the wedge of racial and 
ethnic anger that currently divides the country. We believe that this is an important event for 
the entire country and consistent with President Clinton’s desire to engage the nation in a 
conversation about the importance of diversity as we move into the 21st century. To 
encourage the national dialogue, the audience will be comprised of invited guests from the 
communities served or affected by the EEOC, Members of Congress, and representatives 
from the administration. We further hope to secure televised coverage of the event by either 
C-Span or PBS to carry the roundtable discussion to an even broader public audience.

Currently, we arc considering October 1995 for the roundtable and reception. As 
discussed, we would like to work with you to accommodate the President’s schedule to 
in.sure his participation.
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For more information or for further coordination on this matter, please have your 
staff contact Claire Gonzales, EEOC Director of Communications and Legislative Affairs, at 
663-7199. Thank you for your assistance in this matter.

. Casellas
hairman

cc: Abner Mikva, Counsel to the President
George Stephanopoulos, Senior Advisor to the President 
Alexis Herman, Director, Public Liaison 
Kitty Higgins, Secretary to the Cabinet
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Talking Points on Smoking as a Disability

The current debate over whether nicotine found in cigarettes 
and other tobacco products is an addictive drug has led to 
speculation about whether smokers, like alcoholics and former drug 
addicts, may be covered by the ADA. The following information has 
been prepared in consultation with the Office of Legal Counsel for 
responding to questions about this issue:

Q: Has EEOC seen many cases concerning smoking?

A: No. Although it is possible that complaints have been filed
alleging smoking as a disability, we are not aware of any 
specific complaints in this area. The Commission has not 
filed any lawsuits alleging that smoking is a disability, and 
has taken no public position on issues concerning smoking as 
a disability.

Q: What is EEOC's position on whether smoking is an ADA-covered
disability?

A: Under the ADA, a disability is a physical or mental impairment
that substantially limits a major life activity (or a record 
of such an impairment, or being regarded as having such an 
impairment) . Smoking itself is certainly not a disability, 
because many people who smoke do not even have a physical or 
mental impairment.

If some people who smoke are found to be "addicted" to 
nicotine, it is possible that this addiction could be an 
impairment. However, such an individual still would be 
required to show that s/he is substantially limited in a major 
life activity to be entitled to ADA protection.

It is important to remember, however, that neither Congress 
nor EEOC has taken a position on whether nicotine addiction 
may be covered under the ADA.

If the federal government concludes that nicotine is 
addictive, would smoking then be considered a disability 
covered by the ADA?

Not necessarily. EEOC would determine whether a particular 
charging party has a physical or mental impairment that 
substantially limits a major life activity. A conclusion that 
nicotine can be addictive is irrelevant to determining whether 
a particular charging party is addicted to nicotine. Even if 
the charging party is addicted, EEOC would then determine 
whether the individual's addiction substantially limits a 
major life activity.



If smoking is not a disability, does that mean that conditions 
that result from smoking are not disabilities?

Again, whether someone has a disability turns on whether s/he 
has a physical or mental impairment that substantially limits 
a major life activity, has a record of such an impairment, or 
is regarded as having such an impairment. It is irrelevant 
that someone got a particular condition ''through a voluntary 
activity, such as smoking.

Therefore, impairments like emphysema or lung cancer may be 
disabilities if they substantially limit an individual's major 
life activities.

Can an employer prohibit smoking in the workplace without 
violating the ADA?

Yes. Section 501(b) of the ADA states: "Nothing in this 
chapter shall be construed to preclude the prohibition of, or 
the imposition of restrictions on, smoking in places of 
employment covered by title I . . . ."

If certain "nicotine addicts" are covered under the ADA, what 
does an employer have to do for them?

If an individual with nicotine addiction were covered under 
the ADA, an employer might — in certain cases — be required 
to provide reasonable accommodation that would not impose an 
undue hardship. However, an employer would not have to 
provide time off so that the individual could smoke. This is 
because the ADA does not require an employer to provide an 
accommodation that "enables" the individual's addiction. For 
example, although an alcoholic is entitled to reasonable 
accommodation so s/he can attend AA meetings, s/he is not 
entitled to a flexible schedule to accommodate weekend 
"binges."

Can someone file a charge with EEOC claiming discrimination 
under the ADA based on smoking as a disability?

Anyone may file a charge with EEOC. EEOC will determine 
whether we have jurisdiction in the case, and if so, whether 
the charge has merit.



o 1 OKe awa x eu spec a r g ^
Smokers of America, take heart 

Your deliverance is at hand
No longer can you be denied cov­

eted employment opportunities. No 
longer can you be forced to huddle 
in alleyways in subzero Icmpera- 
turea to indulge your habit No 
longer must you be.ar, without re­
course, the indignities heaped upcm 
you by condescending, nonsmoking 
co-workers.

How has this come to pass? Who 
are your saviors? Why, none other 
than President Clinton and Food 
and Drug Administration Commis­
sioner David Kessler, who recently 
transformc“d you from a despised 
and oppressed rabble into the new­
est legally protected minority.

Permit me to explain. Clinton ap­
proved Kessler’s finding that nic­
otine is an addictive drug. As a re­
sult, you are now federally 
recogn^cd drug addicts.

No longer are you responsible 
adult citizens who have foolishly 
chosen to run the risk of disease 
and death in the long term for Uie 
Immediate gratification afforded 
by smoking. You are now victims 
of a “psychological substance use 
disorder.”

And this means that you are offi- 
daUy disabled and pi otected by the 
federal Americans with Disabili­
ties Act, or ADA.

The ASA protects anyone who 
has or is regarded as having a 
physical or mental impairment 
that substantially liraits a major 

, life activity. This bas been inter- 
i preted to include both drug addicts' 

and alcoholics,'
Before, wben smoking was just a 

nasty habit, the act did not apply to 
i you? But how that you are officially. 
^ Impaired, you are l^aUy entitled 
; to all the rights and privileges cur- 
; rently enjoi^ by those undet^oing 
. li^tep programs.

Before, employers could ask you 
whether you smoked during an em- 
ploym«it interview. They could re- 

. fuse to hire you even though you 
were the best-qualified applicant in
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order to save on their health-care 
costs. They could deny you a 
promotion you had earned simply 
because you were a smoker.

No longer. Now any of these ac­
tions would constitute blatant dis­
crimination against the disabled.

1 do not wish to overstate the 
case. Life is not a bed of roses. The 
ADA will not guarantee you the 
right to smoke on the job.

In fact, the act specifically states 
that it may not be interpreted “to 
preclude the prohibition of or the 
imposition of restrictions on, smok­
ing in places of employment” (lan­
guage that would be unnecessary' 
were smoking not within contem­
plation of the act).

However, it does guarantee that 
any employer who decides to re­
strict or prohibit your ability to 
smoke on the job cannot do so with­
out “making reasonable accommo­
dations" to your disability.

Although there is curr^tly a 
great deal of legal uncertainty as to 
what counts as reasonable accom- 
modatiun, you may feel confident 
that being driven outside into freez­
ing cold, driving rain or tropical 
heat in order to deal wdth your 
handicap will not qualify.

You should also be aware that 
now that you are officially disa-^.. 
bled, you are endtledi-to a -work4 
I^e free V harassment based rni; 
your disability.

This means that your employer is;
: legally obligated to ensure that, 
your supervisor and co-workers do. 
not engage in conduct that would- 
aeate an intimidalin^ hostile ori I 
offensive working environment for 5 
you as a smoker. ' ^

A week ago, you had to put up 
with the supeiW attitude of your'^ 
condescending nonsmoking co-" 
workers. If they insisted on batjlger-

ing you with paternalistic lectures 
about how .smoking Is bad for you 
or gratuitous advice on how to quit, 
If they greeted your trips outside 
for c^aretle breaks with looks of 
disgust or pity, or worse, with fake 
hacking coughs or derisive com­
ments about kissing an ashtray, 
you had no choice but to griu and 
bear it.

Now, thanks to the president and 
the FDA commissioner, you can 
demand that your employer put a 
•Stop to such b^avlor and sue If he 
or sbe does not lake “immediate 
and appropriate corrective action.”

So do not be offended the next 
time Kessler refers to you as a 
drug addict Do not rebel against

being characterized as one bereft 
of tree will, mindlessly enslaved 
tobacco and unable to defcld^ffe'- 
yourself what risks you wish

Try to see his statement fw wnhll {1)
it is — an open invitation to the 
wonderful world of legalljflVfeiScfef- 
nized victimbood with all Uieiflg^' 
and benefits contained therOT'*- ^'* '1

Accept the invUatioa If i^bii-dcv'!'' 
think you wil] find the workJflkCt'fW^' 
be a more felicitous, accoimtfodii^ 
ing and warmer place ElspedkSy'' 
on those winter woikdays^:w}tb>i’'it'' 
is 10 below. l-‘

John Hasnas is aa assistanl prtF ‘ 
lessor at the GeargetowttJimvsr-<^ 
sify School of Busoess hjn‘. r
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