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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION
Washington, DC 20507

July 28, 1995

Office of
the Chairman

The Honorable Leon E. Panetta
Chief of Staff

The White House

Washington, D.C.

Dear yffpfn%‘{'

As we discussed during our May 19, 1995, meeting, the Equal Employment
Opportunity Commission (EEQC) is planning a roundtable discussion focusing on diversity
and equal employment opportunity issues as a part of our 30th Anniversary celebration. We
believe the EEQC has an important role in facilitating a national discussion about the
importance of diversity in the American workforce and the challenge of equal employment
opportunity in the 21st century.

We would like to invite President Clinton to participate in the roundtable in whatever
manner he desires. For example, he could give opening remarks, participate in the actual
discussion, or give closing remarks. Two hours of the program will be devoted to a
discussion among twelve to fifteen well-respected members of the civil rights, business, and
legal communities. A moderator will guide the discussion of three basic questions -- what is
diversity, why is it important to today’s American workforce, and how can American society
best meet the challenge of fully utilizing its increasingly diverse workforce in the 21st
century. An EEOC reception for invited guests will follow the roundtable.

The EEOC believes that these issues are at the heart of America’s current debate
concerning affirmative action. A national dialogue designed to educate and inform the
American populace will serve as a positive step toward dissolving the wedge of racial and
ethnic anger that currently divides the country. We believe that this is an important event for
the entire country and consistent with President Clinton’s desire to engage the nation in a
conversation about the importance of diversity as we move into the 21st century. To
encourage the national dialogue, the audience will be comprised of invited guests from the
communities served or affected by the EEOC, Members of Congress, and representatives
from the administration. We further hope to secure televised coverage of the event by either
C-Span or PBS to carry the roundtable discussion to an even broader public audience.

Currently, we arc considering October 1995 for the roundtable and reception. As
discussed, we would like to work with you to accommodate the President’s schedule to
insure his participation.
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For more information or for further coordination on this matter, please have your
staff contact Claire Gonzales, EEOC Director of Communications and Legislative Affairs, at
663-7199. Thank you for your assistance in this matter.

. Casellas
hairman

cc: Abner Mikva, Counsel 10 the President

George Stephanopoulos, Senior Advisor to the President
Alexis Herman, Director, Public Liaison
Kitty Higgins, Secretary to the Cabinet
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Talking Points on Smoking as a Disability

The current debate over whether nicotine found in cigarettes

and other tobacco products is an addictive drug has led to
speculation about whether smokers, like alcoholics and former drug
addicts, may be covered by the ADA. The following information has
been prepared in consultation with the Office of Legal Counsel for
responding to questions about this issue:

Has EEOC seen many cases concerning smoking?

No. Although it is possible that complaints have been filed
alleging smoking as a disability, we are not aware of any
specific complaints in this area. The Commission has not
filed any lawsuits alleging that smoking is a dlsablllty, and
has taken no public position on issues concerning smoking as
a disability.

What is EEOC’s position on whether smoking is an ADA-covered
disability?

Under the ADA, a disability is a physical or mental impairment
that substantially limits a major life activity (or a record
of such an impairment, or being regarded as having such an
impairment). Smoking itself is certainly not a disability,
because many people who smoke do not even have a physical or
mental impairment.

If some people who smoke are found to be "addicted" to
nicotine, it is possible that this addiction could be an
impairment. However, such an individual still would be
required to show that s/he is substantially limited in a major
life activity to be entitled to ADA protectlon

It is important to remember, however, that neither Congress
nor EEOC has taken a position on whether nicotine addiction
may be covered under the ADA.

If the federal government concludes that nicotine is
addictive, would smoking then be considered a disability
covered by the ADA?

Not necessarily. EEOC would determine whether a particular
charging party has a phy51cal or mental impairment that
substantially limits a major life activity. A conclusion that
nicotine can be addictive is irrelevant to determining whether
a particular charglng party is addicted to nicotine. Even if
the charging party is addicted, EEOC would then determine
whether the individual’s addlctlon substantially 1limits a
major life activity.



If smoking is not a disability, does that mean that conditions
that result from smoking are not disabilities?

Again, whether someone has a disability turns on whether s/he
has a physical or mental impairment that substantially limits
a major life activity, has a record of such an impairment, or
is regarded as having such an impairment. It is irrelevant
that someone got a particular condition ‘through a voluntary
activity, such as smoking.

Therefore, impairments like emphysema or lung cancer may be
disabilities if they substantially limit an individual’s major
life activities.

Can an employer prohibit smoking in the workplace without
violating the ADA?

Yes. Section 501(b) of the ADA states: "Nothing in this
chapter shall be construed to preclude the prohibition of, or
the imposition of restrictions on, smoking in places of
employment covered by title I . . . ."

If certain "nicotine addicts" are covered under the ADA, what
does an employer have to do for them?

If an individual with nicotine addiction were covered under

the ADA, an employer might -- in certain cases -- be required
to provide reasonable accommodation that would not impose an
undue hardship. However, an employer would not have to

provide time off so that the individual could smoke. This is
because the ADA does not require an employer to provide an
accommodation that "enables" the individual’s addiction. For
example, although an alcoholic is entitled to reasonable
accommodation so s/he can attend AA meetings, s/he is not
entitled to a flexible schedule to accommodate weekend
"binges."

Can someone file a charge with EEOC claiming discrimination
under the ADA based on smoking as a disability?

Anyone may file a charge with EEOC. EEOC will determine
whether we have jurisdiction in the case, and if so, whether
the charge has merit.
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Smokers of America, take heart.
Your deliverance is at hand.

No longer can you be denied cov-
cted employment opportunities. No
longer can you be forced to huddle
in alleyways in subzero tempera-
tures Lo indulge ycur habit. No
longer must you bear, without re-
course, the indignities heaped upon
you by condescending, nonsmoking
co-workers.

How has this come to pass? Who
are yaur saviors? Why, none other
than President Clinton and Food
and Drug Administration Commis-
stoner David Kessler, who recently
transformed you from a despised
and oppressed rabble infe the new-
est Jegally protected minority.

Permit me to explain. Clinion ap-
proved Kessler’s finding that nic-
otine is an addictive drug. As a re-
sult, you are now f{ederally
recognized drug addicts.

No lopger are you responsible
adult citizens who have foolishly
chosen to run the risk of disease
and death in the long term for the
immediate gratification afforded
by smoking. You are now victims
of a “psychological substance use
disorder.”

And this means that you are offi-
cially disabled and protected by the
federal Americans with Disabili-
ties Act, or ADA.

" The ARA protécts anyone who
~ bas or is regarded as having a
physical or mental impairment
that substantially limits a major

life activity. This has been inter- ..
preted to include both drug addicts -

" and alcoholics.
Before, when amoking was just a

nabty habit, the act did not apply o
; you''But now that you are officially .
¢ impaired, you are legally entitled

- to all the rights and privileges cur-

. rently enjoyed by those undergoing
*  Before, employers could ask you
. whether you smoked during an em-
" ployment interview. They could re-

. fuse {o hire you even though you

" were the best-qualified applicant in

Comment
By John Hasnas

order to save on their health-care
costs. They could deny you a
promotion you had carned simply
because you were a smoker.

No longer. Now any of these ac-
tions would constitute blatant dis-
crimination against the disabled.

1 do not wish to overstate the
case. Life is not a bed of rases The
ADA will not guarantee you the
right 1o smoke an the job.

In fact, the act specifically states
that it may not he interpreted “to
preclude the prohibition of, or the
imposition of restrictions on, smok-
ing in places of emplovment” (lan-
guage that would be unnecessary
were smoking oot within contem-
platicn of the act).

However, it does guarantee that
any employer who decides to re-
strict or prohibit your ability to
smaoke on the job cannot do so with-
out “making reasonable accommo-
dations” {o your disahility.

Although there is currenfly a
great deal of legal uncertainty as to
what counts as reasonable accom-
modation, you may feel confident

" that being driven outside into freez-

ing cold, driving rain or tropical

heat in order to deal with your

handicap will not qualify.

You should also be aware that

now (hat you are officially disa- .
blcd,youareentitledatoawork

place free of harassment based on’
- your disability. |

This means that your employer 1s

: legally cbligated’ to" ensure that ;

your supervisors and co-workers da

not engage in conduct that wou]d"

create an intimidaling, hostile or:

offensive working envnmmnent for: 1
" ¥Ou as a smoker.

ing you with paternalistic lectures
about how smoking Is bad for you
or graluilous advice on how to quit,
if they greeted your Lrips outside
for cigarette hreaks with looks of
disgust or pity, or worse, with fake
hacking coughs or derisive com-
ments about ki an ashtray,
you had no choice but to griu and
bear it.

Now, thanks to the president and
the FDA commissioner, you can
demand that your employer put a
stap to such behavioer and sue if he
or sbe does not take “immediate
and appropriate corrective action.”

So do not be offended the next
time Kessler refers to you as a
drug addict. Do not rebel against

t
+

heing characterized as one bereft
of free will, mindlessly enslaved by
tobacco and unable to detidd ’Fur’~
yourself what risks you wish tp
Try to sce his statement for
ltls—anopenmtauonmthe
wonderful world of legally"n‘bt'og-
nized victimhood with all they
and benefits contained theréini> A}
Accept the invitation. If yod:ao)1"
think you wil) find the workplaed'{a”
be a more felicitous, aceommodat
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